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Laws  of  April  21, 1825.  p.  427 

Laws  of  1827,  p.  276,  sees.  21-25 

Laws  of  1828,  p.  141 

Laws  of  1830,  p.  141 

Laws  of  1830,  ch.  179,  p.  203 

Laws  of  1830,  p.  203 

Act  1830,  ch.  320,  sec.  10 

Laws  of  1830,  p.  357.. 

Laws  of  1831,  ch.  18] 

Laws  of  1831,  p.  273,  sec.  1 

Laws  of  1831,  p.  399,  sec.  12 

Laws  of  1831,  p.403,  sees.  30,  81,  33 

..  3  Den.  14; 


3  Den.  231 

4  Den.  523 

2  Den.  291 
4  Den.   61 

3  Den.  477 

4  Den.  329 
4  Den.  388 
4  Den.   64 
4  Den.  487 

4  Den.  472 

5  Den.  555 

4  Den.  593 
20 


xvi 


CITATIONS. 


Laws  of  1831,  p.  404,  sees.  34,  35,  36 

3  Den.  61,  318;  4  Den.  94, 121 

Laws  Of  1881,  p.  405,  sec.  40 4  Den.  117 

Laws  of  1832,  p.  43,  sec.  1 5  Den.  522 

Laws  of  1832,  p.  297,  sec.  2 2  Den.  112 

Laws  of  1832,  p.  581 -  2  Den.  476;  3  Den.  401 

Laws  of  1833,  p.  261,  sees.  1,  2 4  Den.  358 

Laws  of  1833,  ch.  271,  sec.  8....  3  Den.  26 ;  4  Den.  461 

Laws  of  1833,  p.  395,  sec.  8 - 5  Den.  333 

Laws  of  1833,  p.  499 - 5  Den.   18 

Lawsof  1834,  p.  72 --    4  Den.   61 

Laws  of  1834,  p.  530 - 5  Den.  155 

Laws  of  1835,  p.  136 5  Den.    18 

Laws  of  1835,  p.  152 - -  5  Den.  335,  339 

Laws  of  1835,  p.  210,  sees.  1,  2 4  Den.  147,  484 

Laws  of  1835,  ch.  307,  sec.  2 -    3  Den.   26 

Laws  of  1835,  p.  354 4  Den.   61 

Lawsof  1&36,  p.  44 3  Den.  256 

Lawsof  1836,  ch.  193 .---    5  Den.  585 

Laws  of  1836,  p.  201 - 2  Den.  230 

Laws  of  1836.  p.  315.. 3  Den.  256 

Laws  of  1836,  p.  407,  sees.  10, 11 4  Den.  358 

Laws  of  1836.  ch.  525,  p.  793 3  Den.  546 

Laws  of  1836,  p.  739,  sec.  1 5  Den.  14,    18 

Laws  of  1836,  p.  793,  sees.  1,  2 3  Den.  529,  5S5,  537 

Laws  of  1837.  p.  441 5  Den.  572 

Laws  of  1837,' p.  445,  sec.  3 2  Den.  122;  5  Den.  580 

Laws  of  1837,  p.  487,  sees.  2,  6,  8 2  Den.  157, 158 

Laws  of  1837,  p.  515 2  Den.  101 

Laws  of  1837,  p.  535,  sec.  65 4  Den.  553 

Laws  of  1838,  p.  110,  sec.  2,  3,  8 4  Den.  396 

Laws  of  1838,  p.  193,  sec.  5.. 5  Den.  210 

Laws  of  1838,  p.  194,  sees.  4-11 5  Den.  208 

Laws  of  1838,  p.  253 4  Den.  103;  6  Den.  260 

Laws  of  1838,  p.  263,  sec.  8 4  Den.    44 

Laws  of  1839,  p.  36 .  5  Den.    19 

Laws  of  1839,  p.  170,  sec.  18 4  Den.   82 

Laws  of  1839,  p.  341 2  Den.   38 

Lawsof  1839.  p.  347. 4  Den.  256 

Laws  of  1840,  sec.  40 3  Den.  174 

Laws  of  1840,  p.  257,  sees.  1,  5 3  Den.  387 

Laws  of  1840,  p.  274,  sec.  10 3  Den.  601 


Laws  of  1840,  p.  290,  sec.  13 3  Den.  172 

Lawsof  1840,  p. 307,  sees.  11, 12 4  Den.    82 

Laws  of  1840,  p.  327,  sees.  2, 3 2  Den.  187 

Laws  of  1840,  p.  331,  sec.  8 3  Den.  29,    78 

Lawsof  1840,  p.  332,  sec.  12.. 5  Den.   97 

Laws  of  1840,  p.  334,  sees.  23,  24 3  Den.  49,  163 

Lawsof  1840,  p.  355,  sec.  33 3  Den.  173 

Laws  of  1840,  p.  336,  sees.  38, 39 3  Den.  173, 174, 175 

Laws  of  1841,  p.  211,  sees.  3-7 3  Den.  603 

Lawsof  1841,  p.238,sec.l4..3  Den.  116  ;  4 Den.  126,  298 

Laws  of  1841,  p.  242,  sec.  33 3  Den.  177 

Laws  of  1841,  p.  267,  sec.  4 3  Den.  387 

Laws  of  1842,  p.  193,  sec.  1 .    3  Den.    54 

Laws  of  1843,  p.  63 2  Den.  274,  283 

Laws  of  1843,  p.  163,  sees.  1-3 3  Den.  115 

Laws  of  1843,  p.  246,  sees.  4,  5,  6 4  Den.  348 

Lawsof  1843,  p.  284 4  Den.  473 

Laws  of  1843,  p.  299,  sec.  3 2  Den.  389 ;  5  Den.  562 

Laws  of  1843,  p.  301,  sec.  6 4  Den.    82 

Lawsof  1844,  p.  34 5  Den.  584 

Laws  of  1844,  p.  35 2  Den.  389 

Laws  of  1844,  p.  92,  sec.  8 3  Den.  51, 173, 174 

Lawsof  1844,  p.  114,  sec. 2 3 Den.  173 

Laws  of  1844,  p.  137 4  Den.  344 

Lawsof  1844,  p.  402 3  Den.  175 

Lawsof  1844,  p.  403,  sec.  10 2  Den.  187 

Laws  of  1844,  p.  406 4  Den.    62 

Laws  of  1844,  p.  416 2  Den.  389 

Laws  of  1844,  p.  476,  sec.  11... 3  Den.  222 

Lawsof  1844,  p.  477 4  Den.  473 

Lawsof  1844,  p.  508,  sec.  3 2Den.  190 

Laws  of  1845,  pp.  91, 145,  224,  251 2  Den.  389 

Laws  of  1845,  p.  95,  sec.  4 5  Den.  55ft 

Lawsof  1845,  p.  188 4  Den.  260 

Lawsof  1845,  p.  190,  sec.  34 4  Den.  170 

Lawsof  1845,  p.  277 5  Den.  584 

Lawsof  1845,  p.  249 4  Den.  473 

Laws  of  1845,  p.  322 5  Den.    72 

Laws  of  1845,  p.  323,  sees.  5,7 5  Den.  114 

Lawsof  1846,  p.  164 5  Den.  275 

Lawsof  1846,  p.  369 3  Den.  276 

Lawsof  1847,  p. 305... _ 5  Den.    72" 


REVISED    LAWS    CITED. 


1R.  L.  52,  sec.  1 2  Den.  20,  338;  5  Den.  141 

1R.L.53 2Den.  25 

1  K.  L.  74,  sec.  4 4  Den.  442 

1  K.  L.  78.  sees.  9,  10,  11 4  Den.  276,  310 

1  R.  L.  79,  sees.  12, 13, 14 4  Den.  310 

1  R.  L.  152 ----  3  Den.  108 

1  R.  L.  153,  sec.  2 5  Den.  254 

1  R.  L.  186,  sec.  5 4  Den.  580;  5  Den.  535 

1  R.  L.  174 4  Den.  381,  384 

1  R.  L.  292 5  Den.  394 

1  R.  L.  358 5  Den.  422 

1  R.  L.  360,  sees.  6,  7 5  Den.  418,  419 

1  R.  L.  361,  sec.  7 5  Den.  424 

1  R.  L.  365,  sec.  4 5  Den.  425 

1  R.  R.  366,  sec.  11 4  Den.  402 

1  R.  L.  375,  sec.  10 4  Den.  44 

1  R.  L.  391 3  Den.  319 

1  R.  L.  399,  sec.  27 3  Den.  85 

1  R.  L.  417,  sec.  9 5  Den.  357 

1  R.  L.  429,  430,  sees.  7, 8, 9 3  Den.  326 

1  R.  L.436 2  Den.  167 

1R.  L.  437,  438 4  Den.  379 


1  R.  L.  439,  sec.  18 4  Den.  410 

1  R.  L.  440,  sec.  23 3  Den.  337 

1  H.  L.  443,  sec.  27 4  Den.  410 

1  R.  L.  455,  sec.  22 4  Den.  61 

1  R.  L.  464,  sec.  8 3  Den.  242 

I  R.  L.  496,  sec.  9 4  Den.  92" 

1  R.  L.  500,  sec.  1 4  Den.  407 

1  R.  L.  501,  sec.  6... 5  Den.  625 

1  R.  L.  505,  sec.  13 4  Den.  413 

1  R.  L.  517,  sec.  5 4  Den.  418 

1  R.  L.  521,  sec.  13 4  Den.  57 

1  R.  L.  663,  sec.  16.. 3  Den.  108 

2R.  L.  64,  sec.  2 5  Den.  254 

2  R.  L.  222,  sec.  12 .  4  Den.  61 

2R.  L.  342 4  Den.  589 

2  R.  L.  382,  sec.  106 3  Den.  81 

2  R.  L.  407,  sec.  175 3  Den.  599 

2R.  L.  409,  sec.  178.... 2  Den.  332 

2  R.  L.  420,  sec.  186 3  Den.  600 

2R.  L.  421,  sec.  186 2  Den.  332 

2R.  L.  542....  .  3  Den.  231 


REVISED    STATUTES   CITED. 


1  R.  S.  116,  sec.  1 3  Den.  396 

1R.  S.  139 5  Den.  412 

1  R.  S.  175,  sec.  33 4  Den.  255 

1  R.  S.  179,  sec.  1 4  Den.  271 

1  R.  S.  208,  sec.  67 5  Den.  399 

1  R.  8.  227,  sees.  58, 59 4  Den.  358 

1  R.  S.  341,  sec.  5,  sub.  11 5  Den.  260 

1  R.  S.  344,  secs.'S,  9, 5  Den.  412.  413 

1  R.  S.  347.  sec.  31 5  Den.  413 

1  R.  S.  353,  art.  4 5  Den.  259 

1  R.  S.  355,  sec.  44 5  Den.  260 

1  R.  S.  366,  367,  sec.  4,  sub.  2 5  Den.  521 

1  R.  S.  367,  sec.  49... 2  Den.  39 ;  3  Den.  393 ;  5  Den.  523 

1  R.  S.  368,  sees.  16,  17 3  Den.  384,  388,  393 

1  R.  S.  383.  sees.  91,  95 2  Den.  39,  159 

1  R.  S.  385,  sees.  3,  4 2  Den.  39  ;  5  Den.  521 

1  R.  S.  387,  388,  sees.  1, 4.  5 3  Den.  118 

1  R.  S.  389,  tit.  2,  art.  1,2 3  Den.  119 

1  R.  S.  391,  sees.  12, 13 4  Den.  239 

1  R.  S.  392, 393,  sees.  15, 16,  22 3  Den.  119 

1  R.  S.  393,  394,  sees.  17,26 3  Den.  119 

1  R.  S.  430,  sec.  29 2  Den.  481 

1  R.  S.  444 4Den.  471 

80 


1  R.  S.  470,  sec.  20 3  Den.  115 

1R.  8.471,  sec.  22.... 3  Den.  116 

1  R.  S.  478,  sec.  64 4  Den.  298 

1  R.  S.  481,  sec.  124,  2d  ed 3  Den.  176 

1  R.  S.  483,  sec.  82 2  Den.  161 

1R.  S.  484,  sec.  90. 3  Den.  176 

1  R.  S.  510.  sees.  41-43 5  Den.  105 

1  R.  S.  590,  sec.  1.  sub.  9 5  Den.  562 

1  R.  S.  591,  sec.  8 6  Den.  563 

1  R.  S.  595,  sec.  28 2  Den.  159 

1  R.  S.  599,  sec.  1 -...2  Den.  112,  395 

1  R.  S.  600,  sec.  1,  sub.  4,  sees.  3,  6,  8 

2  Den.  101;  5  Den.  575,  576 

1  R.  S.  601,  sec.  2 5  Den.  578 

1R.  S.  617,  sec.  16. 3  Den.  184 

1  R.  S.  620,  sees.  24,  25 2  Den.  178,  179 

1  R.  S.  626,  sec.  50 5  Den.  522 

1R.  S.  627,  sees.  45,  47,  50 5  Den.  229 

1  H.  S.  632,  tit.  II 4  Den.  261 

1  R.  S.  626, 2d  ed .    5  Den.  565 

1  R.  S.  638,  tit.  V .    4  Den.  261 

IK.  8.  642,  sees.  2,5 4  Den.  520;  5  Den.  99 

1R.  8.644,  sec.  13...  .    5  Den.   99 


CITATIONS. 


1  R.  S.  645,  sees.  14, 15 3  Den.  129  ;  5  Den.  99 

IK.  S.  647,  sees.  28,  29 5  Den.  100 

1  R.  S.  662,  sees.  8-10 - 

3  Den.  104, 108,  303,  342 ;  5  Den.  365,  366 

1R.  S.  663,  sec.  16 3  Den.  342 

1  R.  S.  665,  sees.  26,  27,  34 3  Den.  88,  93,  103,  213 

1R.  S.666 -    3Den.   99 

1  R.  S.  677 - 5  Den.    73 

1  R.  S.  678,  tit.  9 4  Den.  344 

1R.  S.  680,  sees.  15, 16 - 3 Den.  44;  5  Den.  115 

1  R.  S.  681,  sec.  19 4  Den.  270 

1  R.  S.  682,  sees.  25,  26 3  Den.  448;  5  Den.  115 

1R.S.717 5Den.   46 

1  R.  S.  720,  sees.  15,16 3  Den.  231 

1R.  S.  722,  sec.  3 2  Den.  338;  5  Den.  46 

1  R.  S.  723,  sec.  13 2  Den.  338 

1  R.  S.  727,  sec.  47 - 4  Den.  391 

1  R.  S.  728,  sees.  51,52,  55,  61,  62 4  Den.  388,  442 

1R.  S.  738.. -- 3  Den.  237 

1  R.  S.  740 3  Den.  231 

1  R.  S.  744,  sees.  1,  3 2  Den.  85;  3  Den.  216,  219 

1R.  S.  745,  sees.  7-9 4  Den.  187 

1  R.  S.  746,  sec.  12 3  Den.  276 

1R.  S.  747,  sees.  23,  24,25... 

3  Den.  294,  298  ;  5  Den.  127,  480 


1  R.  S.  748,  sec.  1 3  Den.  461,  463,  469 

1  R.  S.  753,  sec.  14 5  Den.  227 

1  R.  S.  756,  sec.  1 4  Den.  244;  5  Den.  191, 194, 195 

1  R.  S.  760,  sees.  24,  25 4  Den.  244 

1  R.  S.  762,  sees.  37,  38 5  Den.  193, 195 

1  R.  S.  762,  tit.  5,  sec.  3,  2d  ed 3  Den.  473,  475 

1R.  S.  764 3  Den.  4,35 

1  R.  S.  768,  sees.  1,  3,  8.3  Den.  556,  561 ;  5  Den.  487,  577 
1  R.  S.  772,  sees.  2,  5 5  Den.  240,  247,  254 

1  R.  S.  795,  sec.  62, 3d  ed 5  Den.  522 

2  R.  S.  3,  sec.  1 3  Den.  573 

2  R.  S.  4,  sec.  7 3  Den.  168 

2  R.  S.  7,  sees.  25,  28,  31-35 3  Den.  168 

2  R.  S.  8,  sec.  31 3  Den.  168 

2  R.  S.  13,  sec.  2 3  Den.  170 

2  R.  S.  24,  sec.  6,  sub.  4,  2d  ed 5  Den.  531 

2  R.  S.  sees.  24-28 2  Den.  167 

2  R.  S.  41,  sees.  6,  7 ....3  Den.  168;  4  Den.  82,  83 

2  R.  S.  56,  sec.  1 3  Den.    40 

2  R.  S.  60,  sec.  21 3Den.   40 

2  R.  S.  p.  71,  sec.  9, 2d  ed. 5  Den.  622 

2  R.  S.  72,  sec.  19 4  Den.  553 

2  R.  S.  72,  sec.  60, 3d  ed 3  Den.  570 

2  R.  S.  80,  sec.  56 4  Den.    90 

2R.  8.83,  sees.  6,8 4  Den.  410 

2R.  S.88,sec.34 3  Den.  262 

2  R.  S.  90,  sec.  41 3  Den.  162 

2R.  S.  109,  sec.  55 4  Den.  402 

2R.  S.  114,  sec.  4.... 5  Den.  372 

2  R.  S.  134,  sees.  6-10 4  Den.  310 

2  R.  S.  135,  sec.  2,  sub.  1,  sec.  8... 

2  Den.  56,  88,  415:  3  Den. 

516 ;  4  Den.  285,  561,  567 ;  5  Den.  198,  363,  488-490 

2  R.  S.  168,  sec.  2 .  3  Den.  281 

2  R.  S.  191,  sec.  152 3  Den.  216 

2R.S.207 2Den.513 

2R.  S.  208,  sec.  1 2  Den.  640,  642 

2  R.  S.  212,  sec.  46,  2d  ed 5  Den.  340 

2  R.  S.  215,  sec.  23 2  Den.  290 

2  R.  S.  225,  sec.  1 2  Den.  640;  4  Den.  420 

2  R.  S.  226,  sec.  4 .  4  Den.  371 

2  R.  S.  227,  sees.  11, 12 3  Den.  13;  4  Den.  597 

2R.  S.  228,  sees.  14, 18 3  Den.  14;  4  Den.  499 

2R.  S.  230,  sees.  26-29 4  Den.  597 

2  R.  S.  231,  sec.  31 3  Den.  318 

2  R.  S.  233,  sees.  44-46 3  Den.  86;  4  Den.  162, 183 

2  R.  S.  234,  sec.  50,  sub.  3,  8 3  Den.  345 ;  4  Den.  294 

2  R.  S.  235,  sees.  52,  54 3  Den.  345;  4  Den.  371 

2  R.  S.  236,  sees.  57,  58,  sub.  1,  59-62 4  Den.  294,  372 

2  R.  S.  244,  sec.  110 3  Den.  78 

2  R.  S.246,  sec.  119... 3  Den.  78 ;  4  Den.  162 ;  5  Den.  83 

2  R.  S.  247,  sees.  122, 123, 124 3  Den.  72;  4  Den.  416 

2  R.  S.251,  sees.  141, 142.,. 4  Den.  416 

2  R.  S.  255,  sees.  168,  170 2  Den.  642 ;  3  Den.  229 

2  R.  S.  257,  sees.  180-182 

3  Den.  346;  4  Den.  421,  499;  5  Den.  68 

2  R.  S.  258,  sees.  186, 194,  210-216 

2  Den.  642;  4  Den.  594,  595 

2R.  8.268,  sec.  243...  3  Den.  14 

2  R.  S.  275,  sec.  2 .  5  Den.  66 

2  R.  S.  278,  sec.  10 .  2  Den.  572 

2  R.  S.  281,  sec.  32 4  Den.  541,  544 

2  R.  S.  283,  sec.  46,  2d  ed 5  Den.  Ill 

2  R.  S.  292,  art.  1 5  Den.  418 

2  R.  S.  295,  sec.  18... 2  Den.  589;  3  Den.  15;  5  Den.  251 

2  R.  S.  296,  sec.  18,  sub.  7 3  Den.  313 

2  R.  S.  297,  sees.  27,  29 

2  Den.  159;  4  Den.  579;  5  Den.  534 

2  R.  S.  298,  sec.  31 2  Den.  30:  5  Den.  251 

2  R.  S.  301,  sees.  49,  52 2  Den.  588.  589 

2  R.  S.  312,  sec.  57 3  Den.  219 


2  R.  S.  317,  sec.  1 5  Den.  38* 

2  R.  8.332 3  Den.  311 

2  R.  S.  836,  sees.  20-22 3  Den.  80- 

2  R.  S.  348.  sec.  7 3  Den.  17a 

2R.  S.a51 5Den.254 

2R.  S.  352,  sees.  3,  4,  9 

2  Den.  104;  4  Den.  67,  520;  5  Den.  253- 

2  R.  S.  353,  sees.  11,  12, 13, 14  ..  4  Den.  418 ;  5  Den.  539 

2  R.  S.  360,  sees.  11, 12, 13 4  Den.  243,  244 

2  R.  S.  362,  sees.  21,  24 4  Den.  259,  486,  538,  543 

2  R.  S.  364,  sec.  10 4  Den.  244 

2  R.  S.  363,sec.  1 4  Den.  243 

2  R.  S.  365,  sees- 13, 14 4  Den.  244  ;  5  Den.  625 

2  R.  S.  366,  sees.  14, 17 5  Den.  205.  624,  625 

2  R.  S.  367,  sees.  22,  23 4  Den.  173 ;  5  Den.  119 

2  R.  S.  370,  sees.  44,45,  46,  49 3  Den.  534,  548 

2  R.  S.  371,  sees.  49,  50,  51 3  Den.  529,  534,  536,  546 

2  R.  8.  373,  sec.  6,  sub.  3 4  Den.  259 

2  R.  S.  373,  sees.  58,  60,  61,  62 

3  Den.  80,543;  4  Den.  139, 148 

2R.  S.  374,  sec.  74,3d  ed 3  Den.  533 

2  R.  S.  377,  sees.  1-5 3  Den.  180;  4  Den.  59,  416 

2R.  8.388,  sec.  14 4  Den.  272 

2  R.  S.  391,  art.  1 3  Den.  223 

2  R.  S.  398,  art.  5 3  Den.  223 

2  R.  S.  400,  sec.  42,  sub.  3.  43  .r.... 

.2  Den.  38;  3  Den.  29;  4  Den.  77,    78 

2  R.  S.  403,  sec.  59 4  Den.  147 

2  R.  S.  406,  sees.  77,  78,  79 

2  Den.  312,  320 ;  3  Den.  256  ;  4  Den.  420 ;  5  Den.  313 

2  R.  S.  407,  sees.  175,  176. 3  Deu.  251 

2  R.  8.  409,  sees.  1,  2,  3 2  Den.  640;  5  Deu.  539 

2  R.  S.  422,  sees.  T3,  75 5  Deu.  235 

2R.  8.423,  sees.  77,  78.... 5  Den.  235 

2  R.  S.  424,  sees.  1-4,  7,  8  ..  2  Den.  185  ;  4  Den.  420,  499 

2R.  S.  425,  sees.  7,  8 3  Den.  354;  4  Den.  499 

2  R.  S.  426,  sec.  10 4  Den.  499 

2  R.  S.  432,  art.  3 3  Den.  326 

2  R.  S.  440,  sec.  77 3  Deu.  330 

2  R.  S.  458,  sec.5 5  Den.  576 

2R.  S.  463,  sees.  39,  41.. 4  Deu.   81 

2  R.  S.  464,  sees.  41,  42 4  Den.  82,   83 

2  R.  S.  468,  sees.  66-68 _ 4  Den.  82,   83 

2  R.  S.  473,  art.  4 3  Den.  184 

2  R.  S.  474,  sec.  100 2  Den.  126  ;  4  Den.  272 

2  R.  S.  476,  sec.  108. 2  Den.  126 

2  R.  S.  481,  sees.  3,  7 2  Den.  159  :  4  Den.  271 

2R.  S.  482,secs.  JO,  11 3  Den. 384,  449 ;  4Den.471 

2R.  8.485,  sec.  29 4  Den.  538,  543 

2  R.  S.  500,  sees.  1,  3 2Den.367;  5  Den.  349 

2  R.  S.  505,  sec.  30 3  Den.  337;  5  Den.  129,  480 

2  R.  S.  512,  sees.  28-32 4  Den.  187 

2R.  8.521 5Den.    26 

2  R.  S.  523,  sec.  7,  sub.  2 3  Den.  56;  5  Den.   28 

2  R.  S.  529,  531,  sees.  40,  44,  53-55 5  Den.  26,    27 

2  R.  S.  532,  sec.  62 5  Den.    28 

2R.S.535 3Den.   29 

2  R.  S.  538,  sees.  20-22 2  Den.  572 

2  R.  S.  540,  sec.  34 3  Den.   29 

2R.  S.  540,  tit.  14 4  Den.  250 

2R.  8.541.... 4  Den.  202,  348 

2  R.  S.  542,  sees.  10, 11 4  Den.  199,  253 

2  R.  S.  543,  sec.  14 4  Den.  253 

2  R.  S.  545,  546,  sees.  1-6 4  Den.  107 

2  R.  S.  546.  sec.  8 2  Den.  359 

2  R.  S.  547,  sees.  9-12 4  Den.  43,   44 

2  R.  S.  553,  sees.  16,  20-23 2  Den.  197  ;  3  Den.   81 

2  R.  S.  555,  sec.  27 3  Den.  253;  4  Deu.  126 

2  R.  S.  566,  sec.  32 4  Den.  541 

2  R.  S.  567,  sec.  38 4  Den.  541 

2  R.  S.  568.  sec.  43 4  Den.  541 

2  R.  S.  569,  sec.  48.. 4  Den.  541 

2  R.  S.  576,  sec.  1-. 3  Den.  163 

2  R.  8.581,  sec.  28 4  Den.  170 

2  R.  S.  593,  sees.  9, 10 3  Den.  181 

2R.  S.  595,  sees.  25,  26 3  Deu.  181 

2  R.  S.  612,  sec.  3 3  Den.  163 

2  R.  S.  613,  sees.  4,  5 3  Den.  262 

2  R.  S.  615,  sees.  16, 17 3  Den.  164 

2  R.  S.  617,  sees.  24,  26 2  Den.  190;  5  Den.   97 

2  R.  S.  618,  sec.  37 3  Den.  262 

2  R.  S.  620,  sees.  1,  7 3  Den.  266 

2  R.  S.  632,  sees.  17, 18 3  Den.  174 

2R.  8.639. 3  Den.  173 

2R.  S.  643,  sec.  37. 4  Den.  253  :  5  Den.  522 

2  R.  S.  645,  sees.  14, 15 4  Den.  520 

2  R.  S.  651,  sec.  T 2  Den.   29 

2  R.  S.  662-664,  sees.  20,  27 4  Den.   92 

2  R.  S.  668,  sec.  12 4  Den.    69 

2  R.  S.  669,  sees.  18,  21 4  Den.  69.   92 

2  R.  S.  677,  sec.  53 3  Den.  206;  4  Den.  527 

2  R.  S.  678,  sec.  59 5  Den.    79 

2  R.  S.  679,  secs>.  63,  66. 4  Den.  383,  384 

2  R.  S.  680,  sees.  15, 16 3  Den.  227 

2  R.  S.  691,  sec.  8 5  Den.  443 

2  R.  S.  697,  sec.  1 3  Den.  206 
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2  R.  S.  690,  sec.  1 4  Den.  383 

2R.  S.  691,  sees.  5-8 3  Den.  109 :  4  Den.  352 

2  R.  S.  693,  sec.  15 - 5  Den.  282 

2  R.  S.  695,  sec.  26 '- 5  Den.  282 

2  R.  S.  697,  sec.  2 4  Den.  19,    29 

2  R.  S.  702,  sees.  27,  33,  34 4  Den.  71,  381 

2  R.  S.  703,  tit.  I.. 4  Den.  261 

2  R.  S.  709,  sees.  25-27 4  Den.  536 

2R.  S.  710,  sec.  29 :.  4  Den.  541,  544 

2  R.  S.  724,  sees.  31,  52,  sub.  4,  56  ....4  Den.  70, 135, 544 

2R.  S.  729,  sec.  58 4  Den.  536 

2  R.  S.  733,  sec.  1... 4  Den.  152 

2  R.  S.  734.  sec.  9 4  Den.  22,    92 

2R.  S.  7a5,  sec.  14.... 2  Den.   38 

2  R.  S.  736,  sec.  21 4  Den.    21 

2  R.  S.  746,  sees.  24,  25-28 4  Den.  261,  53(5,  543 


2  R.  S.  751,  sec.  7 2  Den.  35 

2  R.  S.  753,  sees.  12, 17 2  Den.  29,  39,   42 

2  R.  S.  779 5  Den.  191,  419 

3  R.  S.  1st  ed.  App.  47 2  Den.    19 

3  R.  S.  1st  ed.  App.  48 2  Den.  20  :  5  Den.    41 

3  R.  S.  129, 132,  2d  ed 5  Den.  46,  419 

3R.  S.155 5Den.423 

3R.  S.  227,  229 3  Den.  231 

3  R.  S.  568,  2d  ed 5  Den.   46 

3  R.  S.  575,  2d  ed 3  Den.  501 

3R.S.  653-656 4  Den.  310 

3R.  S.  656,  2ded 4  Den.  563 

3R.  S.821 4Den.384 

3R.  S.  832 4  Den.    19 

3R.S.849 ....  4Den.    21 


CONSTITUTIONS  CITED. 


Const,  of  U.  S.,  art  1,  sec.  8,  sub.  3, 17.  4  Den.  476,  479 

Const,  of  N.  Y.,  art.  4,  sec.  8 2  Den.  274 

Const,  of  T7.  S.,  art.  6,  sec.  2 4  Den.  479 
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9*]  *VANDERHEYDEN  AND  WENDELL 

v. 
GRAND  ALL. 

Wills — Contingent  Remainders — How  Preserved 
— Purchase  and  Descent — Statute  of  Uses — 
Statutes  Abolishing  Entails — Mortgage — Es- 
toppel. 

Limitations  in  trust  to  preserve  contingent  re- 
mainders (when  such  trusts  were  legal)  were  not 
executed  by  the  Statute  of  Uses. 

Where  an  estate  was  intended  to  be  given  to  one 
with  contingent  remainders  to  his  issue,  the  method 
was  to  give  him  a  legal  estate  for  his  life,  with  re- 
mainder to  trustees  to  preserve  the  contingent  re- 
mainders, or  to  convey  directly  to  trustees  in  trust 
for  the  party  who  was  to  have  the  life  estate,  during 
his  life,  and  also  to  preserve  the  contingent  remain- 
ders and  upon  that  estate  to  limit  the  future  re- 
mainders ;  either  mode  was  legal. 

Where  the  method  last  mentioned  was  pursued, 
held  that  the  person  first  beneficially  entitled  took 
an  equitable  estate  for  his  life,  and  that  those  in  re- 
mainder took  by  purchase  and  not  by  descent. 

The  statutes  passed  in  1783  and  1786  for  abolishing 
entails  operated  as  well  upon  vested  remainders  in 
tail  as  upon  estates  tail  which  had  taken  effect  in 
possession. 

A  remainder  in  fee  expectant  upon  a  freehold  es- 
tate acquired  by  purchase,  will  pass  by  descent  to 
the  heirs  of  the  person  seised  in  remainder. 

Accordingly,  where  a  testator  whose  will  took 
effect  before  the  Revolution  devised  lands  to  trust- 
ees during  the  life  of  his  grandson,  M.,  to  preserve 
contingent  remainders,  but  in  trust  to  permit  M.  to 
receive  the  rents  and  profits  during  his  life,  and 
from  and  after  his  decease  devised  the  same  to  the 
first  son  of  M.  and  the  heirs  male  of  his  body,  and  in 
default  thereof  to  his  second,  third  and  every  other 
son  successively,  and  to  the  heirs  male  of  their 
bodies  respectively,  with  further  limitations  de- 
1O*]  pending  *upon  the  failure  of  male  issue  of  the 
sons  of  M.;  and  M.,  who  had  no  sons  at  the  death  of 
the  testator  afterwards  had  several,  the  eldest  of 
whom,  born  in  1783,  died  without  issue  in  the  lifetime 
of  his  father  in  1809 ;  held,  that  M.  was  not  tenant  in 
tail,  but  took  only  an  equitable  life  estate,  and  that 
his  eldest  son  became  seised  on  his  birth  of  a  vested 
remainder  in  tail  expectant  upon  the  death  of  his 
father,  which  by  the  Act  of  1782  was  immediately 
converted  into  a  remainder  in  fee. 

Held  also,  that  upon  the  death  of  the  eldest  son 
his  estate  descended  to  M.  his  father,  as  his  heir  at 
law. 

M.  having  mortgaged  the  premises  in  1792  with  a 
covenant  of  seisin,  and  the  mortgage  having  been 
foreclosed :  held,  that  the  estate  which  thus  came  to 
him  by  descent  inured  by  estoppel  to  the  title  de- 
rived under  the  mortgage. 

Citations— Fletcher,  Trust.,  24. 114 :  Willis,  Trust., 
37, 149:  Lewin,  Trust,,  2,  4,  7,  21, 102, 103;  2  Bl.Com., 
109,  112,  169,  171.172;  Burton  Real.  Prop.,  18,  246 ;  2 
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Crui.  Dig.,  264,  sec.  8 ;  273.  sees.  40, 41,  295,  300 ;  4  Kent, 
202,  206,  256,  387,  388,  5th  ed.;  16  Ves.,  294 ;  Lewin,  356 : 
1  Ves.  &  B.,  485 :  4  Bing.,  335 ;  5  Barn.  &  C.,  866  ;  1  Co., 
93 ;  Fearne,  Rem.,  52-60,  216,  217 ;  4  Crui.  Dig.,  369, 
sees.  25-27 ;  3  Bro.  P.  C.,  113 ;  1  Eq.  Cas.  Abr.,  383 ;  7 
T.  R.,  342.  438;  3  B.  &  Adol.,  839:  1  Pow.  Dev.,  by 
Jarm.,  184, 185 ;  7  Paige,  75 ;  16  Wend.,  137 :  4  Johns., 
61 ;  3  T.  R.,  484  ;  3  Maule  &  S.,  32,  37 ;  8  Barn.  &  C., 
231 ;  Chit.  Desc.,  48,  52-55,  61,  62,  235,  236,  238,  239, 242 ; 
Corn.  Rem.,  98.  sees.  1, 113, 129 :  6  Price,  41 ;  8  Taunt., 
468 :  3  Moore.  519 ;  14  East,  601 ;  1  N.  R.,  313 ;  1  Maule 
&  S.,  327 ;  25  Wend.,  119, 140 ;  1  Crui.  Dig.,  85,  sec.  12: 
3  R.  S..  1st  ed.,  App.,  47,  48 ;  1  R.  L.,  1813,  p.  523  ;  Com. 
Dig.  Seisin,  A,  1,  2  ;  Co.  Litt.,  15  a,  29  a.  153  a,  266  b, 
n.  217 ;  8  N.  H.,  57  ;  3  Co..  42 ;  Roscoe,  Real  Act,  588  ; 
3  Barn.  &  C.,  298 ;  8  Cr.,  244-249 ;  1  Hall,  1,  32 ; 
Hearne,  PL,  837;  3  Went.  PL,  502,  503:  Toml.  Law 
Die.,  Seisin ;  Archb.  Civ.  PL,  121,  125,  227  ;  4  Mason, 
467,  489 ;  Plowd.,  191 ;  2  Chit.  PL,  7th  Am.  ed.,  560, 
568,  569,  and  notes;  3  Id.,  1330,  and  notes,  1365;  2 
Saund.,  235 ;  Com.  Dig.  Pleader,  C,  35;  Jacob,  Law 
Die.  Seisin:  2  Johns.,  288:  Prest.  Est..  94,  98;  20 
Johns.,  487 ;  12  Johns.,  169, 201 :  3  Crui.  Dig.,  484,  sec. 
19  ;  6  Crui.  Dig.,  9,  sec.  18 ;  3  Bos.  &  P.,  643 ;  Watk. 
Desc..  9.  10,  33,  34.  40-45,  56-59,  sec.  2, 116,  sec.  1, 129, 
137, 139. 148. 153,  Lond.  ed.,  1801 ;  Hubb.  Succ.,  134-136 ; 
3  Cruise,  412,  ch.  4 ;  2  Bl.  Com.  by  Chit,  209,  n.  10; 
note  76  to  Co.  Litt.,  14  a  ,•  Fearne,  561 ;  3  Johns.  Cas., 
214;  13  Johns.,  260;  16  Johns.,  96;  7  Met.,  297;  9  Mod., 
363:  9  Cow.,  271;  11  Wend.,  110;  13  Wend..  178;  11 
Johns.,  91 ;  14  Johns.,  193;  9  Wheat.,  445 ;  3  Pick.,  52  ; 
24  Pick.,  324. 

T71JECTMENT  for  lands  in  the  City  of  Troy, 
J-J  tried  at  the  Rensselaer  Circuit  in  Decem- 
ber, 1843,  before  Willard,  C.  Judge.  In  the 
first  count  Abraham  Vanderheyden  and  David 
8.  Wendell  were  named  as  plaintiffs,  jointly  ; 
and  each  of  them  was  named  as  plaintiff,  sep- 
arately, in  the  two  other  counts. 

The  premises  in  question  are  a  part  of  the 
real  estate  of  which  Mathias  Vanderheyden  the 
elder  was  seised  at  the  time  of  the  execution  of 
his  last  will  and  testament,  and  at  the  time  of 
his  death,  which  took  place  prior  to  1776. 

The  plaintiffs  gave  in  evidence  the  last  will 
of  Mathias  Vanderheyden,  which  was  duly 
executed  to  pass  real  estate,  on  the  first  day  of 
March,  1770.  After  several  provisions  not  nec- 
essary to  be  stated  was  the  following  devise  : 

"Item.  I  devise  my  dwelling-house,  farm 
and  plantation,  and  all  other  my  real  estate 
whatsoever  and  wheresoever,  to  Jacob  I.  Van- 
derheyden and  Nanning  Visher,  silversmith, 
and  their  heirs  for  and  during  the  life  of  my 
grandson  Mathias,  the  eldest  son  of  my  son 
Dirk,  to  the  intent  to  support  the  contingent 
remainders  in  this  my  will  after  limited,  so  that 
the  same  may  hot  be  destroyed,  but  in  trust, 
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nevertheless,  to  permit  and  suffer  him  to  re- 
ceive the  rents  and  profits  thereof  to  and  for 
his  own  use  during  his  natural  life,  and  from 
and  after  his  decease  I  devise  the  same  to  the 
first  son  of  the  body  of  the  said  Mathias,  law- 
fully issuing,  born  or  unborn,  and  to  the  heirs 
male  of  the  body  of  such  first  son,  lawfully 
issuing.  And  for  default  of  such  issue,  then 
likewise  to  the  second,  third  and  every  other 
son  of  the  said  Mathias,  successively  and  in  re- 
1 1*]  mainder,  the  one  after  *the  other,  as  they 
shall  be  in  seniority  and  priority  of  birth,  and 
the  several  and  respective  heirs  male  of  the 
body  or  bodies  of  every  such  first,  second  and 
third  and  other  son  or  sons — the  eldest  of  such 
sons  and  the  heirs  male  of  his  body  being 
always  preferred  and  to  take  before  any  of  the 
younger  sons  and  the  heirs  male  of  his  body." 
In  case  of  the  failure  of  such  issue  (an  event 
which  has  not  happened)  the  estate  was  suc- 
cessively devised  to  the  testator's  grandsons 
John,  Dirk  and  Abraham,  the  other  sons  of  his 
son  Dirk  in  tail  male,  and  upon  failure  of  male 
issue  of  all  of  them,  then  successively  to  the 
issue  female  of  all  the  said  grandsons,  and  in 
default  of  such  issue,  then  to  Jacob  I.  Vander- 
heyden in  fee. 

Mathias  Vanderheyden,  the  testator's  grand- 
son, died  August  17,  1825,  having  had  four 
sons,  viz. :  Dirk  M. ,  born  August  26,  1783, who 
died  February  5,  1809,  without  issue;  Henry 
M.,  born  May  25, 1785,  and  died  June 22. 1820, 
without  issue;  Mathias,  Jr.,  born  November 
25, 1788,  died  November  23, 1840,  also  without 
issue  ;  and  Jacob  M.,  who  was  born  June  11, 
1 793,  and  is  still  living,  and  has  issue  male  and 
female.  Abraham  Vanderheyden,  one  of  the 
plaintiffs,  is  the  testator's  grandson  and  the 
fourth  son  of  his  son  Dirk,  and  the  same  per- 
son in  that  respect  mentioned  in  the  will.  He 
was  born  April  24,  1766. 

The  plaintiffs  gave  in  evidence  a  deed  in  fee 
of  the  premises  in  question  with  full  covenants, 
executed  by  Mathias  Vanderheyden,  Jr.,  the 
third  son  01  the  testator's  grandson  Mathias,  to 
the  plaintiff  Wendell,  dated  August  16,  1825. 
This  Mathias,  it  will  be  seen,  was  at  the  time 
of  his  death  the  eldest  surviving  son  of  the  tes- 
tator's grandson  Mathias.  The  defendant  ad- 
mitted himself  to  be  in  possession. 

The  defendant's  counsel  gave  in  evidence  a 
mortgage  of  the  premises  in  question  executed 
by  Mathias  Vanderheyden,  the  grandson  of  the 
testator,  to  secure  the  payment  of  £200,  with 
interest,  to  the  loan  officers  of  the  County  of 
Rensselaer,  dated  August  1,  1792,  which  con- 
tained a  covenant  of  seisin  and  was  regularly 
recorded  ;  and  a  conveyance  in  fee  executed 
by  the  said  loan  officers  to  Albert  Pawling, 
1 2*]  *September  18, 1799 ;  and  proved  that  ever 
since  the  execution  of  the  last  mentioned  con- 
veyance the  premises  had  been  in  the  actual 
possession  of  persons  holding  by  title  derived 
from  that  conveyance  and  claiming  to  be  own- 
ers in  fee. 

The  defendant  moved  for  a  nonsuit,  insist- 
ing that,  by  the  will,  Mathias  Vanderheyden, 
the  grandson  of  the  testator,  took  an  estate 
tail,  which  the  statute  abolishing  entails  con- 
verted into  a  fee;  but  that  if  this  were  not  so, 
his  eldest  son  became  seised  as  tenant  in  tail, 
and  that  estate  was  turned  into  a  fee  by  the 
statute,  and  upon  his  death  the  property  de- 
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scended  to  his  father,  and  that  in  either  case 
the  title  under  the  loan  office  mortgage  was 
perfect.  He  also  insisted  that  the  deed  to  the 
plaintiff  Wendell  was  void  by  reason  of  the 
adverse  possession  of  the  premises  under  the 
title  acquired  by  means  of  the  mortgage  to 
the  loan  officers.  The  circuit  judge  declaring 
himself  to  be  of  opinion  with  the  defendant 
upon  these  propositions,  ordered  the  plaintiffs 
to  be  nonsuited,  who  duly  excepted  to  the  de- 
cision. The  plaintiffs  move  to  set  aside  the 
nonsuit  and  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  S.  Stevens,  for  plaintiffs.  (1)  Mathias 
Vanderheyden,  the  grandson  of  the  testator, 
did  not  take  an  estate  tail  under  the  will,  but 
only  an  equitable  interest  in  the  premises  for 
his  life.  But  if  his  estate  was  a  legal  one  it 
was  still  but  a  life  estate.  Never  having  been 
tenant  in  tail,  the  estate  was  not  changed  into 
a  fee  in  his  favor  by  the  statute  abolishing  en- 
tails. Whetstone  v.  Bury,  2  P.  Wms..  146  ; 
Biscoe  v.  Perkins,  1  Ves.  &  B.,  489  ;  Moody  v. 
Walters,  16  Ves.,  283,  294  ;  1  Dick.  Ch.,  183, 
194  ;  3  Coke,  Inst.,  n.  249,  sees.  1-6  ;  2  Bl. 
Com.,  171,  172;  Bamfield  v.  Popham,  IP. 
Wms.,  54;  1  Crui.  Dig.,  tit.  12,  ch.  1,  sees.  7- 
17;  Lewin,  Trusts,  102,  356;  Stedfastv.  Nicoll, 
3  Johns.  Cas.,  18;  Jackson  v.  Brown,  13  Wend., 
437;  Rogers  v.  Rogers,  3  Id.,  503;  Lisle  v.  Gray, 
T.  Raym.,  278  ;  Sir  W.  Jones,  114  ;  1  Prest. 
Estates,  284-286,  347,  349,  359,  360-372. 

(2)  Neither  Dirk  M.,  the  first  son,  or  Henry 
M.,  the  third  son  of  Mathias,  the  testator's 
grandson,  were  ever  seised  as  tenants  *in  [*13 
tail  under  the  will.     Both  having  died  in  the 
lifetime  of  their  father,  and  during  the  con- 
tinuance of  the  particular  estate  for  life  de- 
vised to  or  in  trust  for  him,  the  estate  tail  did 
not  vest  in  interest  or  possession.    1  Ves.,  Sr., 
290  ;  2  Vern.,  528  ;  1  Maule  &  S.,  124  ;  3  Id., 
33  ;  2  Moore,  519 ;  6  Price,  41  ;  1  Pow.  Dev., 
304-310  ;  Prest.  Estates,  64,  66,  67  ;  1  R.  L. 
(1813),  52  ;  Id.,  71,  sees.   3,  4;  2  Bl.  Com.,  5, 
105;  Jackson  v.  Hendricks,  3  Johns.  Cas.,  214  ; 
Jackson  v.  Johnson,  5  Cow.,  74-98;  Jackson  v. 
Strang,  1  Hall,  1,  32 ;  Co.  Litt.,  sees.  265,  446 
b;  Jackson  v.   Wright,  14  Johns.,  193;  Jackson 
v.  Hubble,  1  Cow.,  613;  Nowell  v.  Bagley,  3  Si- 
mons, 107. 

(3)  The  estate  tail  first  vested  in  interest,  at 
the  termination  of  the  particular  estate  by  the 
death  of  Mathias  the  testator's  grandson,  in 
August,  1825.     It  vested  at  the  same  time  in 
possession  and  was  then  and  not  before  con- 
verted into  a  fee  by  the  statute  abolishing  en- 
tails.    It  vested  either  in  Mathias,  Jr. ,  who  on 
the  death  of  his  father,  the  tenant  for  life,  an- 
swered the  description  of  his  first  or  eldest  son, 
or  in  the  plaintiff  Abraham  Vanderheyden, 
the  next  surviving  grandson  of  the  testator. 

(4)  By  the  conveyance  from  Mathias,  Jr.,  to 
the  plaintiff  Wendell  and  by  force  of  the  cov- 
enants contained  in  that  deed,  the  latter  on  the 
death  of  Mathias,  the  grandson,  became  seised 
of  same  estate  which  said  Mathias,  Jr.,  would 
have  been  entitled  to  if  he  had  not  executed 
that  conveyance.  Although  the  grantor  had  no 
estate  when  he  executed  the  conveyance,  the 
title  which  subsequently  devolved  upon  him 
enured  by  force  of  the  estoppel  to  his  prior 
grantee.    Co.  Litt.  sees.  446,  265  b;  Jackson  v. 

Wright,  14  Johns.,  193;  Jackson  v.  Hubble,  1 

DENIO  2. 


1846 


VANDERHEYDEN  v.  CRANDALL. 


13 


Cow.,  613:  Nowell  v.  Bagley,  3  Simons,  107; 
Jackson  v.  Schoonmaker,  4  Johns.,  390;  Jackson 
v.  Sellick,  8  Id.,  262;  Jackson  v.  Johnson,5  Cow., 
74,  97;  Luce  v.  Carley,  24  Wend.,  451;  Jackson 
v.  Creal,  13  Johns.,  116;  Clapp  v.  Bromagham, 
9  Cow.,  530. 

(5)  The  possession  taken  under  the  deed  from 
the  loan  officers  was  not  adverse  to  the  title  of 
Mathias,  Jr.,  during  the  lifetime  of  Mathias 
the  tenant  for  life.  Jackson  v.  Schoonmaker,  4 
Johns.,  390;  Jacksonv.  Sellick,  8  Id.,  262;  Jack- 
son v.  Johnson,  5  Cow.,  74,  97;  Jackson  v.  Mc- 
14*1  Claskey,  2  Wend.,  541;  Luce  v.  * Carley, 
24  Wend.,  451;  Jackson  v.  Creal,  13  Johns., 
116;  6Conn.,631;  Clapp  v.  Bromagham, Q  Cow., 
530. 

Messrs.  D.  Buel,  Jr.,  and  George  Wood, 
for  defendant. 

(1)  Mathias  the  grandson  of  the  testator  and 
first  devisee  took  an  estate  tail  by  the  will  which 
the  statutes  abolishing  entails  converted  into  a 
fee.     Parks  v.  Parks,  9  Paige,  107,  120,  121;  1 
R.  L.  (1813),  p.  72;  2  Saund.  11,  n.  17;  2  Bl. 
Com.,  336,  Christian's  note  12;  1  Prest.  Estates, 
264,  265,  387,  388,  et  seq.;  1  Bro.  C.  C.,  75, 
Eden's  note  c;  1  Fearne,  Cont.  Rem.,  28,  29, 
33,  165,  167,  173,  178,  194;  Id.,  161,  162,  203, 
and  Butler's  note;  Broughton  v.  Langley,  2  Ld. 
Ray'm.,  873;  Papillon  v.  Voice,  2  P.  Wms.,  471; 
Colson  v.  Colson,  2  Atk.,  247;  Thong  v.  Bedford, 

1  Bro.  C.  C.,  313;  Roev.  Bedford,  4 Maule&  S., 
362;  Shelley's  case,  1  Rep.,  104;  4  Crui.  Dig., 
"Deed,"  32,  ch.  25,  sec.  28;  Pybus  v.  Mitford,  1 
Vent.,  372;  Hayes,  Disp.  of  Real  Estate,  9, 11, 
12;  Co.  Litt.,  376,  b,  n.  329;  Denn  v.  Puckey,  5 
T.  R.,  299;  Doe  v.  Applin,  4  Id.,  82;  Doev. 
Cooper,  1  East,  229;  Knightland  v.  Rapelye,  3d 
ed.,  Ch.  Rep.,  1;  4  Kent,  Com.,  231;  Robinson 
v.  Robinson,  1  Burr.,  38,  50;   8.  C.,  3  Bro.  P. 
C.,  180;  5  Id.,  278;  2  Ves.,  225;  3  Atk.,  736: 
Wight  v.  Leigh,  15  Ves.,  564;  Atty-Gen.  v.  But- 
ton, 1  P. Wms.,  754;  Wharton  v.  Graham,  2W. 
BL,  1083;  Sonday's  case,  9  Rep.,  121;Wyld  v. 
iewes,  1  Atk.,  432;  MeUish  v.  Mellish,  2  Barn.  & 
C.,  520;  Langley  v.  Baldwin,  Eq.  Cas.  Abr., 
185;  Goodwright  v.  Wright,   1   P.  Wms.,  397; 
Humberston  v.  Humberston,  1  /d.,  332;  Nichol  v. 
.ZV&foZ,  2  W.  Bl.,   1159;  Hopkins  v.  Hopkins, 
Cas.  <.  Talbot,  41 ;  Robinson  v.  Hardcastle,  2  T. 
R.,  241,  380,  781;  2  Bro.  C.  C.,  22,  344;  A'ttv. 
Jackson,  Id.,  51;  -Roe  v.  G^ew,  2  Will.,  322; 
.ffwifir  v.  Burchall,  Amb.,  379;  4  T.  R. ,  296,  n.  d; 

2  Fonb.  Eq.,  58,  n.;  Doe  v.  Goldsmith,!  Taunt., 
209;  Doe  v.  Smith,  7  T.  R.,  531;  Doe  v.  Halley,  8 
/rf.,  5;  Pierson  v.  FicA^rs,  5  East,  548;  Jesson  v. 
Wnflr/^,2  Bligh,  1 ;  Jackson  v.  Brown,13  Wend. , 
437;  Jones  v.  Morgan,  1  Bro.  C.  C.,219. 

(2)  If  Mathias  the  testator's  grandson  did  not 
1 5*]  take  an  estate  *tail,  his  first  son,  Dirk  M. , 
as  soon  as  he  was  born  took  a  vested  remain- 
der in  tail,  which  was  converted  into  a  fee  by 
the  statute  abolishing  entails;  and  when  he  died 
intestate,  his  father  who  survived  him  would 
have  taken  the  estate  by  descent  but  for  the 
mortgage  which  he  had  given  to  the  loan  offi- 
cers.    But  as  that  mortgage  contained  a  cove- 
nant of  seisin,  the  estate  which  subsequently 
came  to  the  mortgagor  inured  to  the  benefit  of 
the  party  holding  under  the  title  derived  from 
that  mortgage.     Luddington  v.    Kime,  1   Ld. 
Raym.,  208;  Lewis  v.  TPatera,6East,336;  Hayes, 
Dis.  of  Real  Estate,  Precedent,  No.  1,  p.  117;  2 
Bl.  Com.,  334;  1  Fearne,  206;  4  Kent,  Com., 
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202,  386,  387,  533;  1  R.  S.,  723,  sec.  13;  Law- 
rence v.  Bayard,  7  Paige,  75;  3  R.  8.,  App.,  47- 
49,  51,  56,  60;  Jackson  v.  Brown,  13  Wend., 
437;  Lion  v.  Burtiss,  20  Johns.,  487,  488;  Jack- 
sonv. Van  Zandt,  12  Id.,  169;  Watkins,  De- 
scents, 3,  4,  6,  20,  21-24,  27,  118,  120;  2  Bl. 
Com.,  241;  Leyman  v.  Abeel,  16  Johns.,  30; 
Doe  v.  Hution,  3  Bos.  &  P.,  648,  650;  Ratcliff's 
case,  3  Rep.,  42;  Co.  Litt.,  14  a,  n.  76;  2  Bl. 
Com.,  227,  n.  13;  1  Fearne,  256-258,  n.  f;  Id., 
561;  2  Prest.  Abr.,  tit.,  282;  Jacksonv.  Hen 
dricks,  3  Johns.  Cas.,  214;  Bates  v.  Shrceder,  13 
Johns.,  260;  Jackson  v.  Hilton,  16  Id.,  96;  L. 
1787,  ch.  47,  sec.  1;  Id.,  ch.  56,  sees.  1,  7;  1 
Gr.  L.  N.  Y.,  386;  1  R.  L.,  (1801),  178;  388, 
sees.  1,  9;  Id.  (1813),  364;  Id.,  500,  sees.  1,  9; 
Jackson  v.  Varick,  7  Cow.,  238;  S.  C.  in  error, 
2  Wend.,  WQ;Watersv.  Stewart,  1  Cai.  Cas.,  66; 
Jackson  v.  Town,  4  Cow.,  599;  Roe  v.  Griffith, 

1  Wm.  Bl.,  605;  Jones  v.  Roe,  3  T.  R.,  88;  Doe 
v.  Perryn,  3Id.,  484;  Keenev.  Dickson,  Id., 495, 
Mary  Portington's  case,  10  Rep.,  36;  Jacksonv. 
Bull,  1  Johns.  Cas.,  81;  Jackson  v.  Murray,  12 
Johns.,  201;  Jackson  v.  Hoffman,  9  Cow.,  271; 
Pdletreau  v.  Jackson,  11  Wend.,  110;  S.  C.  in 
error,  13 Id. .178;  Jackson  v.  Stevens,  13  Johns., 
816;  Trevivan  v.  Lawrance,  1  Salk.,  276;  Heard 
v.  Hall,  16  Pick.,  457;  White  v.  Patten,  24  Id., 
324. 

(3)  The  deed  to  the  plaintiff  Wendell,  if  the 
grantor  therein  had  anything  to  convey,  would 
be  void  on  account  of  the  adverse  possession  of 
the  premises  by  those  holding  under  the  title 
derived  from  the  mortgage  to  the  Commission- 
ers of  Loans. 

*(4)  But  Abraham  Vanderheyden  had  [*16 
no  estate  upon  which  the  deed  could  operate. 
Jackson  v.  Van  Zandt,  cited  supra. 

By  the  Court,  Beardsley,  J.  Limitations 
in  trust,  to  preserve  contingent  remainders, 
were  not  executed  by  the  Statute  of  Uses,  the 
legal  estate  in  such  cases  remaining  in  the  trust- 
ees. Fletcher,  Estates  of  Trustees,  24,  114  ; 
Willis,  Trustees,  37,  149  ;  Lewin,  Trusts  & 
Trustees,  2,  4,  7,  21,  102,  103.  These  limita- 
tions, as  the  phrase  imports,  were  designed,  to 
preserve  the  remainders,  while  contingent, 
from  being  defeated  by  the  destruction  or  de- 
termination, designed  or  casual,  of  the  partic- 
ular estate  on  which  they  depend,  a  hazard  to 
which  interests  of  this  description  are,  in  vari- 
ous ways,  greatly  exposed.  2  Bl.  Com.,  171, 
172;  Burton,  Real  Prop.,  246. 

The  usual  form  of  these  settlements,  where 
they  prevail,  is  to  convey  the  estate  for  life  di- 
rectly to  the  person  who  is  to  hold  and  enjoy 
it  for  that  period,  with  remainder,for  the  same 
time,  to  trustees  and  their  heirs.in  trust  to  pre- 
serve the  contingent  limitations,  and  followed 
by  such  remainders  over  as  might  be  declared 
in  the  deed  or  devise  by  which  the  settlement 
was  made.  Bl.  Com.,  supra  ;  Burton,  supra; 

2  Crui.  Dig.,  273,  ch.  7  ;  4  Kent,  256,  5th  ed. 
In  this  form  of  settlement  the  tenant  for  life 
has  a  legal  estate,  a  remainder  of  the  same 
character  and  for  the  same  period, being  vested 
in  the  trustees.     The  contingent  limitations  are 
thus  made  to  depend,  in  the  first  instance, upon 
the  estate  of  the  tenant  for  life,  and  second 
upon  that  of  the  trustees;  for  if  his  estate  should 
determine  otherwise  than  by  his  death,  the  es- 
tate of  the  trustees  would  eoinstanti take  effect, 
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and  as  a  particular  estate  in  possession,  -would 
support  such  remainders  as  still  depended  in 
contingency.  The  contingent  estates  are  thus 
placed  beyond  the  power  of  the  tenant  for  life, 
for  although  he  may  at  any  time  destroy  his 
own  estate,  he  will  not  thereby  defeat  the  con- 
tingent limitations;  for  instead  of  depending, 
as  primarily,  upon  the  particular  estate  of  the 
tenant  for  life,  they  thus  come  to  depend  upon 
the  legal  freehold  which  at  once  takes  effect, 
for  the  same  period,  in  the  trustees. 

But  this  is  not  the  only  form  in  which  these 
17*]  settlements  are*made,  for  sometimes  the 
estate  is  conveyed  directly  to  the  trustees  and 
their  heirs,  in  trust  for  the  person  who  is  to 
have  its  beneficial  use  and  enjoyment  for  his 
life,  and  upon  a  further  trust  to  preserve  the 
contingent  limitations,  and  with  remainders 
over.  These  different  forms  are  thus  stated  and 
illustrated  by  Ld.  Chancellor  Eldon,  in  the  case 
of  Moody  v.  Walters,  16  Ves.,  294.  "About  the 
period  of  1693,  when  this  settlement  was  made, 
the  practice  of  limiting  an  estate  to  trustees 
to  preserve  contingent  remainders  was  well 
known.  It  had  prevailed  long  before;  and  in 
the  mode  of  that  provision  the  estate  was  lim- 
ited to  them  in  various  ways.  If  the  father 
was  tenant  for  life,  then  the  mode  was  a  lim- 
itation from  and  after  the  determination  of  that 
estate,  by  forfeiture  or  otherwise  to  trustees  and 
their  heirs  during  his  life,  upon  trust  to  pre- 
serve contingent  remainders;  but, nevertheless, 
to  permit  him  to  receive  the  rents  and  profits  ; 
making  them  trustees  during  his  life  of  the 
freehold,  if  by  forfeiture  or  other  determina- 
tion his  estate  ceased  to  exist;  that  arrangement 
making  him  first  tenant  for  life.then  the  trust- 
ees tenants  for  his  life,  with  a  legal  remainder 
to  the  first  and  other  sofis.  Another  mode  is 
by  limiting  the  legal  estate  to  trustees  for  the 
life  of  the  father,  in  trust  for  him;  with  a  legal 
remainder  to  his  first  and  other  sons;  and  then, 
as  the  legal  and  equitable  estates  could  not 
unite,  he  and  his  son  could  not  suffer  a  recov- 
ery." In  the  mode  last  mentioned  by  Ld.  El- 
don, the  beneficial  owner  for  life  has  but  an 
equitable  interest,  the  legal  estate  for  his  life 
being  vested  in  the  trustees.  And  this  is  pre- 
cisely the  case  now  before  the  court.  Mathias, 
the  grandson,  was  cestui  que  trust  of  the  land 
for  his  life,  the  legal  freehold  during  that  time 
being  vested  in  the  trustees.  Lewin,  356;  Bis- 
coe  v.  Perkim,  1  Ves.  &  Beame,  485;  Harris  v. 
Pugh,  4  Bing.,  335;  Right  v.  Creber,  5  Barn.  & 
C.,  866,  Bailey,  J. 

The  estates  limited  in  remainder  to  the  sons 
of  Mathias,  the  grandson,  were  legal  in  their 
nature;  his  was  but  an  equity  ;  and  such  dis- 
similar estates  will  not  coalesce  to  enlarge  the 
estate  of  the  ancestor  from  a  life  interest  to  a 
fee,  upon  the  rule  established  in  Shelley's  case. 
Shelley's  case,  1  Rep.,  93;  Fearne,  Cont.  Rem., 
52-60;  4  Crui.  Dig.,  869,  sees.  25-27;  Lord  Say 
18*J  &*8eal  v.  Jones,  3  Bro.  P.  C.,  113;  1 
Eq.  Cas.  Abr.,  383;  Venables  v.  Morris,  7  T. 
R.,  342,  438;  Nash  v.  Coates,  3  B.  &  Ad.,  839. 

It  is,  therefore,  quite  clear  that  Mathias,  the 
grandson,  was  not  tenant  in  tail  of  these  lands; 
he  had  but  a  life  interest,  and  that  was  an 
equity.  The  freehold  for  his  life  was  in  the 
trustees,  with  contingent  legal  limitations,  in 
tail,  to  the  first  and  other  sons  of  said  Mathias. 

By  this  devise  the  remainder  was  in  the  first 
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place  limited  to  the  first  son  of  the  devisee  Ma- 
thias. The  terms  of  the  limitation  are  that 
from  and  after  the  decease  of  said  Mathias,  the 
estate  is  devised  "to  the  first  son  of  the  body  of 
the  said  Mathias,  lawfully  issuing,"  and  the 
heirs  male  of  his  body,  the  eldest  "  and  the 
heirs  male  of  his  body  being  always  preferred 
and  to  take  before  any  of  the  younger  sons  and 
the  heirs  male  of  his  body." 

When  the  devisor  died,  his  grandson,  Ma- 
thias, had  no  son  ;  but  during  his  life  he  had 
several.  Of  these  Dirk  M.  was  the  eldest.  He 
was  born  August  26,  1783,  and  died  February 
5,  1809,  without  issue.  The  second  son, Henry 
M.,  was  born  May  25,  1785,  and  died  without 
issue,  June  22,  1820.  Mathias,  Jr.,  the  third 
son,  was  born  November  25, 1788,and  survived 
his  father,  but  died  without  issue  November 
23,  1840. 

The  remainder  being  limited  by  this  devise 
to  dubious  and  uncertain  persons,  was  con- 
tingent until  the  birth  of  Dirk  M.  in  1783.  He 
answered  the  description  in  the  will  of  "  the 
first  son  of  the  body  of  the  said  Mathias  law- 
fully issuing,"  and  on  his  birth  there  was  no 
longer  any  contingency  as  to  the  person  who 
was  entitled  to  the  estate  in  remainder.  Dirk 
M.  had  a  present  capacity  to  take  the  land  de- 
vised, and  a  present  right  to  its  enjoyment  if 
the  particular  estate  of  the  trustees  had  then 
terminated  by  the  death  of  his  father;  and  "the 
present  capacity  of  taking  effect  in  possession, 
if  the  possession  were  to  become  vacant,  and 
not  the  certainty  that  the  possession  will  be- 
come vacant  before  the  estate  limited  in  re- 
mainder determines,  universally  distinguishes 
a  vested  remainder  from  one  that  is  contin 
gent."  Fearne,  216,  217;  2  Bl.  Com.,  169;  2 
Crui.  Dig.,  264,  sec.  8;  *273,  sees.  40,  [*19 
41*  4  Kent,  202,  206;  1  Pow.  Devises,  by  Jar- 
man,  184,  185;  Lawrence  v.  Bayard,  7  Paige, 
75;  Hawley  v.  James,  16  Wend.,  137;  Doe  v. 
Provoost,  4  Johns.,  61;  Doe  v.  Perryn,  3  T.  R., 
484;  Driver  v.  Frank,  3Maule&  S.,  37,  Bailey, 
J.;  Doe  v.  Prigg,  8  Barn.  &  C.,  231;  Right  v. 
Greber,  5  Id.,  866;  Chit.  Des.,  235,  236;  Cornish, 
Rem.,  98,  sec.  1. 

The  terms  made  use  of  by  the  devisor,  in 
this  case,  that  "  from  and  after"  the  decease 
of  the  devisee,  Mathias,  "  I  devise  the  same  to 
the  first  son  of  the  body  of  the  said  Mathias," 
were  not  intended  to  indicate  the  time  when 
the  remainder  should  vest  in  interest,  but  the 
period  when  it  would  vest  in  possession  and 
enjoyment.  "Much  more  effective  words," 
said  Dampier,  J.,  in  pronouncing  an  opinion 
on  a  similar  clause,  "have  been  holden.in  some 
of  the  cases  above  cited,  not  to  prevent  the 
vesting  of  estates."  Driver  v.  Frank,  3  Maule 
&  S.,  32;  8.  C.  in  error,  6  Price,  41;  8  Taunt., 
468;  2  J.  B.  Moore,  519;  Doev.  Moore,  14  East, 
601;  Bromfield  v.  Crowder,  1  N.  R.,  313;  2  Crui. 
Dig.,  295,  300;  Doe  v.  Nowell,  1  Maule  &  S., 
327;  Moore  y.  Lyons,  25  Wend.,  119,  140. 

The  remainder  being  limited  to  the  first  son 
of  the  body  of  Mathias,  "  and  to  the  heirs  male 
of  the  body  of  said  first  son  lawfully  issuing," 
an  estate  tail  was  created.  1  Crui.  Dig.,  85, 
sec.  12;  2  Bl.  Com.,  109,  112.  On  the  birth  of 
Dirk  M.,  therefore,  this  remainder  in  fee  tail 
vested  in  him. 

This  was  in  1783.  July  12,  1782,  an  Act  had 
been  passed  which  provided,  "That  in  all 
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•cases  wherein  any  person  or  persons  would,  if 
this  law  had  not  been  made,  have  been  seised 
in  fee  tail  of  any  lands,  tenements  or  heredita- 
ments, such  person  or  persons  shall,  in  future, 
be  deemed  to  be  seised  of  the  same  in  fee  sim- 
ple." 3  R.  8.,  Isted.,  App.,  47.  This  statute 
was  repealed  by  an  Act  passed  February  23, 
1786,  the  1st  section  of  which  was  as  follows: 
"  That  all  estates  tail  shall  be  and  are  hereby 
abolished;  and  that  in  all  cases  where  any  per- 
son or  persons  now  is  or  are,  or  if  the  Act 
hereinafter  mentioned  and  repealed  (referring 
to  the  aforesaid  Act  of  1782)  had  not  been 
2O*]  passed,  would  now  be  seised  in  fee  *tail 
of  any  lands,  tenements  or  hereditaments,  such 
person  and  persons  shall  be  deemed  to  be  seised 
of  the  same  in  fee  simple  absolute;  and  further, 
that  in  all  cases  where  any  person  or  persons 
would,  if  the  said  Act  and  this  present  Act  had 
not  been  passed,  at  any  time  hereafter  become 
seised  in  fee  tail  of  any  lands,  tenements  or 
hereditaments,  by  virtue  of  any  devise,  gift, 
^rant  or  other  conveyance  heretofore  made,  or 
hereafter  to  be  made,  or  by  any  other  means 
whatsover,  such  person  or  persons  instead  of 
becoming  seised  thereof  in  fee  tail,  shall  be 
deemed  and  adjudged  to  become  seised  there- 
of in  fee  simple  absolute."  3  R.  8.,  1st  ed. 
App.,  48;  1  R.  L.  of  1813,  p.  52. 

The  Act  of  1782  had  been  passed  before  the 
birth  of  Dirk  M.,  but  it  was  shortly  thereafter 
repealed,  and  succeeded  by  the  substituted  Act 
of  1786.  As  both  were  in  force  during  his  life 
so  that  each  might  have  taken  full  effect  upon 
the  remainder  vested  in  him  (if,  indeed,  both 
were  not  restricted  in  operation  and  effect  to 
•estates  in  possession),  it  is  quite  unnecessary 
to  inquire  how  far,  if  at  all,  these  Acts  differed 
from  each  other.  So  far  as  respects  the  pres- 
ent question  it  may  be  assumed  that  they  were 
identical,  or,  if  not  so,  the  difference  was 
wholly  immaterial.  Dirk  M.  might  claim  the 
benefit  of  both  these  statutes,  and  if  either 
<;ould  change  a  vested  remainder  in  tail,  ex- 
pectant on  an  estate  for  life,  into  a  remainder 
in  fee  simple,  that  change  must  have  taken 
place  in  this  instance. 

It  will  be  observed  that  this  remainder  was 
expectant  on  the  determination  of  a  freehold 
estate, and  the  point  to  be  considered  is  wheth- 
er either  statute  changed  such  a  remainder  in 
tail  into  one  in  fee  simple. 

A  vested  remainder  is  an  estate,  Cornish, 
Rem.,  113;  and  the  Act  of  1786  declares  "that 
all  estates  tail  shall  be  and  are  hereby  abol- 
ished." But  this  clause,  comprehensive  and 
emphatic  as  it  certainly  is  cannot  alone  de- 
termine the  question.  So  far  the  statute  has 
not  provided  a  substitute  for  the  estate  to  be 
abolished.  This  is  done  by  what  immediately 
follows;  and  in  giving  a  construction  to  any 
single  part  or  clause  of  a  statute,  its  entire  pro- 
visions should  be  regarded.  Having  declared 
that  all  estates  tail  were  abolished,  the  section 
21*]  proceeds  *to  enact  that  in  all  cases  where 
any  person  then  was,  or  would  have  been, 
"seised  in  fee  tail,"  such  person  should  "be 
deemed  to  be  seised  of  the  same  in  fee  simple 
absolute."  The  statute  then  does  not  operate 
on  all  estates  tail,  but  on  those  only  of  which 
some  person  is  seised ;  and  the  precise  question 
we  are  brought  to  is,  was  Dirk  M.  seised  of 
this  fee  tail  remainder. 
DENIO  2. 


By  the  common  law  the  term  "seisin  im- 
ports the  having  possession  of  an  estate  of 
freehold  or  inheritance  in  lands  or  tenements," 
Chit.  Descents,  48;  Com.  Dig.  Seisin,  A,  1; 
Co.  Litt.,  153  a;  Burton,  Real  Prop.,  18;  Towle 
v.  Ayer,  8  N.  H.,  57.  It  is  either  in  deed  or  in 
law.  Co.  Litt.,  29  a. 

Seisin  in  deed  is  sometimes  called  actual 
seisin  or  seisin  in  fact,  for  each  expression  has 
the  same  meaning;  and  it  exists  where  a  person 
is  in  the  actual  possession  of  a  freehold  estate 
in  lands  or  tenements  corporeal.  This  seisin 
may  be  acquired  by  one  who  has  a  legal  right 
to  such  an  estate,  in  various  ways,  as  by  an  en- 
try in  person,  or  by  an  agent  or  guardian.  The 
possession  of  a  lessee  for  years  is  also,  for  this 
purpose,  the  possession  of  the  owner  of  the 
freehold,  so  that  one  who  has  a  a  reversion  or 
remainder  in  fee  expectant  upon  the  determina- 
tion of  a  term  for  years,  is  in  the  actual  seisin 
of  his  estate.  Com.  Dig.  Seisin,  A,  1,  2;  Co. 
Litt.,  15  a;  Ratcliff's  case,  3  Rep.,  42;  Chit. 
Des.,  61,  62,  238,  239,  242;  Watkins,  Des.,  59, 
sec.  2,  Lond.  ed.  1801;  Roscoe,  Actions,  588; 
Bushby  v.  Dixon,  3  Barn.  &  C. .  298.  There  is 
also  what  is  called  a  constructive  seisin  in 
deed,  which,  for  all  legal  purposes,  is  equiva- 
lent to  an  actual  seisin.  Green  v.  Liter,  8  Cr. , 
244-249. 

Where  the  law  casts  the  freehold  upon  a 
person,  he  has  before  exercising  any  act  of 
ownership  over  it,  what  is  called  a  seisin  in 
law.  Thus,  an  heir  before  entry,  has  but  a 
seisin  in  law  of  lands  which  descend  to  him. 
Chit.  Des.,  53;  Watkins,  Des.,  58.  But  if  the 
lands  are  in  lease  for  a  term  of  years,  this,  as 
we  have  already  seen,  gives  to  the  heir  an  act- 
ual seisin,  the  possession  of  the  termor  being 
in  law  that  of  the  reversioner  or  remainder- 
man in  whom  the  freehold  is  vested.  In  this 
case,  however,  the  remainder  was  limited  on  a 
freehold  *estate  for  life,  and  of  conse-  [*22 
quence  corporeal  possession  of  it  was  imprac- 
ticable. "Strictly  speaking,"  says  Cornish  in 
his  treatise  on  Remainders,  p.  129,  "there  is  no 
seisin  of  such  remainders,  for  that  is  in  the 
tenant  of  the  freehold." 

It  should  not  be  overlooked  that  the  terms 
"seisin  in  law"  and  "seisin  in  deed"  have  in 
general  reference  "only  to  the  present  and  act- 
ual corporeal  possession  of  the  premises,  and 
not  to  the  fixture  of  an  interest  which  is  to 
come  into  actual  enjoyment  in  some  future 
event;  and  here  the  word  "seisin"  is  used  in 
its  strict  sense;  and  though  we  frequently  use 
the  term  "seisin  of  &  remainder  or  reversion" 
(expectant  upon  a  freehold),  yet  this  signifies 
no  more  than  that  the  property  in  them  is  fixed 
in  the  owner;  and  that  such  owner  is  placed 
in  the  tenancy.  The  particular  estates,  and 
those  expectant  upon  them,  form  in  law  only 
one  estate;  and  the  delivery  of  possession  to 
the  person  taking  first  extends  to  all.  All, 
therefore,  may  be  said  to  be  seised,  all  being 
placed  in  the  tenancy,  and  the  property  being 
thus  fixed  in  all."  Chit.  Des.,  53.  In  a  note, 
p.  55,  the  author  adds:  "This  is  often  called  a 
seisin  in  law;  and  thus  the  seisin  in  deed  of  the 
particular  tenant  of  the  freehold,  and  the  seis- 
in in  law  of  the  remainder-man  or  reversion- 
er, are  supposed  to  exist  together  of  the  same 
estate;  but  the  seisin,  that  is  the  actual  cor- 
poreal possession,  must  be  postponed  to  the 
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determination  of  the  particular  estate  of  free 
hold;  and  the  remainder-man  or  reversioner 
cannot  in  this  sense  be  said  to  be  seised  either 
in  law  or  in  deed."  To  the  same  effect,  Mr. 
Butler,  in  a  note  to  Co.  Litt.,  says:  "When 
lands  of  inheritance  are  carved  into  different 
estates,  the  tenant  of  the  freehold  in  possession 
and  the  person  in  remainder  or  reversion,  are 
equally  in  the  seisin  of  the  fee.  But  in  oppo- 
sition to  what  may  be  termed  the  expectant 
nature  of  the  seisin  of  those  in  remainder  or 
reversion,  the  tenant  in  possession  is  said  to 
have  the  actual  seisin  of  the  lands."  Co.  Litt., 
266  b,  n.  217. 

The  true  principle,  whether  the  estates  pres- 
ent and  expectant,  are  created  by  common  law 
conveyances  or  by  such  as  derive  their  effect 
from  the  Statute  of  Uses  or  of  Wills,  seems  to 
be  that  the  person  in  whom  the  expectant  es- 
23*]  tate  vests,  has  a  *seisin  in  law  of  his  es- 
tate; not,  indeed,  in  the  ordinary  sense  of  the 
term,  which  imports  a  present  right  of  posses- 
sion as  well  as  of  property.but  in  a  sense  which 
accords  precisely  with  the  fixed  rights  of  the 
several  parties  in  interest.  What  are  desig- 
nated as  the  present  and  expectant  estates,  are 
in  truth  but  different  parts  of  one  whole,  and 
form  in  law  but  one  estate.  As  to  these  several 
parts  the  owner  of  each  is  seized  according  to 
his  right;  the  tenant  of  the  present  freehold 
has  a  seisin  in  fact,  but  the  owner  of  an  expect- 
ant estate,  having  no  present  right  of  posses- 
sion, has  but  a  seisin  in  law. 

It  is  surely  no  new  doctrine,  sharply  as  the 
point  was  contested  on  the  argument  of  this 
cause,  that  there  may  be  a  seisin  of  a  remain- 
der or  reversion  expectant  upon  a  freehold  es- 
tate. I  know  of  but  one  case  which  denies  the 
position,  Jackson  v.  Strang,  1  Hall,  1,  32;  and 
not  an  authority  was  cited  to  sustain  that  opin- 
ion. In  Cook  v.  Hammond.  4  Mason,  489  Judge 
Story  said:  "For  centuries  the  language  of  the 
law  has  been,  that  a  reversioner  is  seised  of  the 
reversion,  although  dependant  upon  an  estate 
for  life.  Thus  in  Plowden,  191 ,  it  was  held  by 
the  court,  that  where  a  reversion  is  dependant 
upon  an  estate  for  life,  the  reversioner,  in 
pleading,  may  state  that  he  is  seised  of  the  re- 
version. By  this  no  more  is  meant,  than  that 
he  has  a  fixed  vested  right  of  future  enjoyment 
in  it."  The  books,  ancient  and  modern,  are 
full  of  precedents  for  pleading  a  transfer,  by 
purchase  or  descent,  of  a  remainder  or  rever- 
sion, expectant  on  a  freehold  estate;  and  al- 
though they  vary  in  this  respect,  that  some  al- 
lege a  seisin  by  the  party  in  his  demesne  as  of 
fee,  while  others  simply  aver  a  seisin  as  of  fee, 
they  all  agree  in  stating  a  seisin  in  one  form  or 
the  other.  Hearne,  PI.,  837;  3  Went.  PL,  502, 
503;  Tomlin,  L.  Die.  Seisin;  2  Ch.  PI.,  7th 
Am.  ed.,  568  and  notes;  560  and  notes;  569  and 
notes;  3  Id.,  1330  and  notes,  1365;  2  Saund., 
235;  Com.  Dig.  Pleader,  C,  35;  Jac.  L.  Die. 
Seisin;  Arch.  Civil  PI.,  121, 125,  227;  see,  also, 
Wimple  v.  Fonda,  2  Johns.,  288;  4  Kent.  202; 
Prest.  Estates,  94,  98;  Watkins,  Des.,  33,  40- 
45,  116,  sec.  1. 

This  remainder  being  vested  in  Dirk  M.,  he 
was,  in  the  language  of  the  law  and  in  propri- 
24*]  ety  of  speech,  seised  thereof.  It  *was 
an  estate  in  fee  tail  when  first  vested  in  him, 
but  was  changed  to  a  fee  simple  absolute  by 
the  Acts  to  abolish  entails. 
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If  the  case  were  not  in  strictness  within  the 
words  of  these  statutes,  it  might  be  urged  that 
they  should  be  liberally  construed  to  effectuate 
the  object  and  intent  of  the  Legislature. 
"  These  statutes  formed  an  important  epoch  in 
our  history.  They  broke  into  pieces  the  shackles 
which  had  been  ingeniously  contrived  to  per- 
petuate estates  in  the  same  family,  and  thus 
rendered  the  alienation  of  the  soil  free  and  un- 
restrained." Lion  v.  Burtiss,  20  Johns.,  487. 
Statutes  having  such  objects  in  view  should 
not  receive  a  stinted,  narrow  construction,  but 
should  be  expounded  so  as  most  speedily  and 
effectually  to  eradicate  the  evil.  On  this  prin- 
ciple it  was  held,  although  against  the  gram- 
matical construction  of  the  words  used,  that 
the  Act  of  1782  had  a  prospective  operation, 
and  was  not  restricted  to  cases  existing  at  its 
passage.  Jackson  v.  Van  Zandt,  12  Johns., 
169.  But  the  case  at  bar  is  within  the  words 
of  the  Act  of  1786.  The  remainder  in  fee  tail 
had  vested  in  Dirk  M.,  and  he  was,  therefore, 
seised  of  it.  By  the  terms  of  the  last  men- 
tioned Act  this  estate  was  abolished,  and 
changed  to  a  fee  simple  or  fee  simple  absolute, 
for  both  mean  the  same  thing.  Jackson  v.  Van 
Zandt,  supra. 

Dirk  M.  thus  became  seised  of  a  remainder 
in  fee  simple,  instead  of  a  fee  tail.  It  came  to 
him  by  devise;  he  was,  therefore,  a  purchaser. 
3  Crui.  Dig.,  484,  sec.  19;  6  Id.,  9.  sec.  18. 
Being  a  purchaser,  this  expectant  fee  simple, 
although  incapable  of  an  actual  corporeal 
seisin,  might  pass  by  descent  to  his  heirs.  They 
would  take  from  him  as  from  a  purchaser,  and 
not  as  the  person  last  actually  seised. 

It  is  a  well  known  rule  in  the  law  of  descents 
that  a  reversion  or  remainder  in  fee,  expectant 
on  a  present  freehold  estate,  will  not,  during 
the  continuance  of  such  freehold  estate,  pass 
by  descent  from  a  person  in  whom  title  there- 
to had  vested  by  descent,  as  a  new  stock  of 
inheritance,  unless  some  act  of  ownership, 
which  the  law  regards  as  equivalent  to  an  act- 
ual seisin  of  a  present  estate  of  inheritance, 
had  been  exercised  by  the  owner,  over  such 
expectant  estate.  But  it  is  otherwise  where 
the  future  *estate  was  acquired  by  pur-  [*25 
chase,  for  the  purchaser  becomes  a  new  stock 
of  descent,  and  on  his  death  the  estate  passes 
directly  to  his  heir  at  law.  This  distinction  is 
entirely  settled  by  authority,  and  it  will  be 
found  to  reconcile  various  cases  which  would 
otherwise  seem  to  be  in  conflict  with  each  other. 
Cook  v.  Hammond,  4  Mas.,  467;  Watkins,  Des., 
9,  10,  33,  34,  56,  59,  116,  137,  139,  148,  153; 
Ratcliff's  case,  3  Rep.,  42;  Doe  v.  Hiitton,  3 
Bos.  &  P.,  643;  Cornish,  Rem.,  129;  Chit.  Des., 
52.  54,  238,  239;  Hubback.  Ev.  of  Succession, 
134-136;  4  Kent,  387,  388;  3  Crui.,  412,  ch. 
4;  2  Bl.  Com.,  by  Chit.,  209,  n.  10;  Doe  v. 
Pi-ovoost,  4  Johns.,  61;  Note  76  to  Co.  Litt.,  14 
a;  Fearne,  561;  Wimple  v.  Fonda,  2  Johns., 
288;  Jackson  v.  Hendricks,  3  Johns.  Gas.,  214; 
Hates  v.  Shrceder,  13  Johns.,  260;  Jackson  v. 
Hilton,  16  Id.,  96;  Weston  v.  Foster,  7  Met., 
297;  Stringer  v.  New,  9  Mod.,  363. 

On  the  death  of  Dirk  M.  in  1809,  this  re- 
mainder in  fee  simple  passed  by  descent  to  his 
father,  Mathias,  the  grandson  of  the  devisor. 
Act  of  1786,  1  R.  L.  of  1813,  p.  53.  The  fa- 
ther of  Dirk  M.  who  thus  acquired  this  estate 
in  remainder,  had  given  a  mortgage  in  fee  of 
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those  lands  in  1792.  He  was  then  in  posses- 
sion, and  the  mortgage  contained  a  covenant 
that  the  mortgagor  "was  lawfully  seised  of"  "a 
good,  sure,  perfect,  absolute  and  indefeasible 
estate  of  inheritance,  and  that"  said  mortgaged 
premises  were  free  from  all  former  gifts, grants 
and  incumbrances.  This  mortgage  was  duly 
foreclosed  in  1799,  the  premises,  on  such  fore- 
closure, being  sold  and  conveyed  to  Albert 
Pawling.  The  remainder  in  fee  simple,  which 
vested  in  the  father  of  Dirk  M.  on  the  decease 
of  the  latter,  inured,  by  way  of  estoppel,  to  the 
benefit  of  the  purchaser  at  the  mortgage  sale, 
Pawling.  Jackson  v.  Murray,  12  Johns.,  201; 
Jackson  v.  Hoffman,  9  Cow. ,  271 ;  Pelletreau  v. 
Jackson,  11  Wend.,  110;  13  Id.,  178,  in  error; 
Jackson  v.  Matsdorf.  11  Johns.,  91;  Jackson  v. 
Wright,  14  Id.,  193;  Mason  v.  Mancazter,  9 
Wh.,  445;  Somes  v.  Skinner,  3  Pick.,  52;  White 
v.  Patten,  24  Id.,  324.  It  is  conceded  that  the 
defendant  had  the  title  of  Pawling,  which  was 
a  fee  simple  absolute.  The  defense  was,  there- 
fore, complete. 

26*]      *This  disposes  of  the  case  and  renders 
it  unnecessary  to  examine  the  objection  found- 
ed on  the  alleged  adverse  possession  of  the 
premises  since  1799. 
New  trial  denied. 

Affirmed  as  Wendell  v.  Crandall,  1 N.  Y.,  491. 
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34  Barb..  406 :  59  Barb.,  86  ;  5  Wall.,  288 ;  30  Ind.,  50. 

Also  cited  in— 5  Denio,  426. 


SUPERVISORS  OF  ONONDAGA 
BRIGGS. 

Voluntary  Payment  of  Money — In  Absence  of 
Mistakes  it  Cannot  be  Recovered  Back — District 
Attorney's  Account. 

The  taxation  of  a  district  attorney's  account  pur- 
suant to  regular  notice  is  a  judicial  act  and  cannot 
be  questioned  in  an  action  against  him  by  the  county 
to  recover  back  moneys  received  over  and  above 
his  legal  fees.  This  point  decided  in  2  Hill,  135,  re- 
affirmed. 

The  determination  of  the  Board  of  Supervisors  in 
auditing  and  allowing  such  an  account  is  conclusive 
upon  the  county. 

Money  voluntarily  paid  upon  a  claim  of  right, 
where  there  has  been  no  mistake  of  any  fact,  can- 
not be  recovered  back,  Payments  directed  by  the 
Board  of  Supervisors  upon  the  adjustment  of  ac- 
counts against  the  county,  fall  within  this  principle. 

The  fact  that  costs  which  have  been  paid  had  been 
regularly  taxed,  is  an  answer  to  a  prosecution  for 
treble  damages  upon  the  statute  against  extortion, 
as  well  as  to  an  action  at  common  law  to  recover 
back  the  money.  Per  Bronson,  Ch.  J. 

A  district  attorney  is  entitled  to  be  paid  for  sub- 
poena tickets  issued  by  him.  The  case  of  Supervi- 
sors v.  Dimmick,  18  Wend.,  538,  contra,  overruled. 

Citations— 2  Hill,135 ;  2  R.  S.,  298,secs.  18, 31 ;  400,sec. 
42  ;  650,sec.  5 ;  651,8ec.  7 ;  7a5,sec.  14 ;  751,sec.  7 ;  753,secs. 
12, 14.  17  ;  6  Hill,  244 ;  18  Wend.,  538  ;  1  Chit.  Cr.  L.,  609, 
ed.  1819 ;  2  Id.,  235 ;  2  Russ.  Cr..  638,  639,  ed.  1836 ; 


NOTE.— Voluntary  payment  under  mistake— Re- 
covery. 

In  general,  money  paid  voluntarily,  with  knowl- 
edge of  all  the  facts,  under  a  mistake  of  law,  can- 
not be  recovered  back.  See  Sprague  v.  Birdsall,  2 
Cow.,  419,  note.  See,  also,  Wisner  v.  Bulkley,  15 
Wend..  321,  note. 
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Archb.  Cr.  PL,  148.  ed.  1840  :  Roscoe  Cr.  Ev.,  88,  ed. 
1836  ;  Barb.  Cr.  L.,  404  ;  Laws,  1839,  p.  341  ;  1  R.  S.,  367, 
sec.  4  ;  383,  sec.  95  ;  385,  sees.  3,  4  ;  9  Cow.,  674  ;  1  Wend., 
355  ;  2  East.  469  ;  5  Taunt.,  144  ;  2  Esp.,  546  ;  3  ESQ., 
153,  231  :  2  Paige,  458,  475  :  8  Id.,  618  ;  9  Id.,  165  ;  '14 
Johns.,  79  ;  18  Johns.,  352. 


cause  was  tried  a  third  time  at  the  On- 
-L  ondaga  Circuit  in  April,  1845,  before  Whit- 
ing, C.  Judge.  The  plaintiffs  again  sought  to 
recover  the  excess  of  moneys  received  by  the 
defendant  as  District  Attorney  of  Onondaga, 
over  and  above  his  lawful  compensation.  It 
appeared  that  the  defendant  had  been  district 
attorney  of  that  county  for  about  six  years  pri- 
or to  June,  1839,  and  that  his  bills  had  been 
taxed  by  a  Supreme  Court  Commissioner,  aft- 
er notice  given  to  the  chairman  of  the  Board 
of  Supervisors,  and  regularly  audited  and  al- 
lowed each  year  by  the  Board,  and  that  the 
amount  had*been  paid  to  him  by  orders  drawn 
on  the  County  Treasurer,and  that  for  the  whole 
time  these  payments  amounted  in  the  aggre- 
gate to  $7,875.39.  The  defendant  insisted  that 
the  taxation  was  conclusive;  and  also,  that  the 
auditing  and  allowance  of  the  accounts  by 
the  Board  of  Supervisors  was  an  adjudication 
which  the  plaintiffs  could  not  question;  and 
further,  that  the  money  having  been  voluntarily 
*paid  with  a  full  knowledge  of  all  the  [*27 
facts,  no  action  could  be  maintained  to  recover 
it  back.  On  these  grounds  he  moved  for  a  non- 
suit, which  was  refused  by  the  circuit  judge, 
and  the  defendant  excepted.  The  jury  were  in- 
structed that  a  large  number  of  items  amount- 
ing to  $3,461.38,  and  embracing  $1,658.26,  for 
drawing  and  engrossing  subpo3na  tickets  ought 
not  to  have  been  taxed  or  allowed,  and  that  the 
plaintiffs  were  entitled  to  recover  the  amount 
so  improperly  allowed  with  interest.  The  de- 
fendant again  excepted.  The  jury  found  a 
verdict  for  the  plaintiffs  for  $4,536.49.  The 
recovery  was  upon  the  common  counts,  the 
plaintiffs  having  waived  the  fight  to  treble 
damages  under  the  statute.  The  defendant 
now  moves  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Messrs.  J.  J.  Briggs.  in  person,  and  J.  R. 
Lawrence,  for  defendant. 

(1)  The  taxation  was  conclusive.    Williams  v. 
Fnth,  Doug.,  198;  Hooper  v.  Till,  Id.,  199  and 
n.  1;  Hallock,  L.  of  Costs,  504,  507-509,  513, 
610,  625;  Scott  v.  Elmendorf,  12  Johns.,  315; 
Lee  v.  Jones,  2  Camp.,  496;  Platt  v.  Halen,  23 
Wend.,  456;  Osboldistone  v.  Cross,  1  Com.,  612; 
Maugham,  Attorneys,  195,  196,  204;  Moody  v. 
Thurston,  Str.,481;  People?.  Collins,  19  Wend.. 
56;  Wood?.  Peake,  8  Johns.,  69;  Jackv.  Martin, 
12  Wend.,  311. 

(2)  The  auditing  and  allowance  of  the  ac- 
counts by  the  Board  of  Supervisors  concludes 
the  plaintiffs.  1  R.  L.  (1801),  461,  463.  sees.  1, 
3;  Laws  1818,  306;  1  R.  S.,  383,  sec.  95:  1  Id., 
367,  sees.  2,  4,  sub.  2;  Id.,  385,  sec.  3,  sub.  2; 
Id.,  386,  sec.  4;  2  Id.,  753,  sec.  12;  People  v. 
Supervisors  of  Dutchess,  9  Wend.,  508. 

(3)  Money  voluntarily  paid,  where  there  has 
been  no  mistake  in  matters  of  fact,  cannot  be 
recovered  back.     2  Phil.  Ev..  118;  Clarke  v. 
Dutcher,  9  Cow.  ,  674,  681  ;  Brisbane  v.  Dacres, 
1  Taunt.,  144;  Mowatt  v.    Wright,  1   Wend., 
355;   Bilhie  v.  Lumley,  2  East,  469;  Gower  v. 
Popkin,2  Stark.,  85;  Clinton  v.  Strong,  9  Johns., 
370;  Jac.  L.  Die.  Extortion,  2  Burr.,  1012. 

(4)  The    subpoena  tickets    were    taxable. 
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Archb.  Or.  PI.,  110,  157,  158;  Burns,  Justice, 
28*1  "Evidence;"  2  Russ.  Cr.,  *638,  639; 
Cowp.,  845;  2  Chit.  Cr.  L.,  235;  2  R.  S.,  400, 
sec.  42,  Id.,  751,  sec.  7,  Id.,  735,  sec.  14;  Id., 
729,  sees.  63-65;  Barbour,  Treatise,  404;  Laws 
1839,  340,  341. 

(5)  Interest  was  not  recoverable. 

Mr.  G.  F.  Comstock,  for  plaintiffs. 

(1)  A  public  officer  whose  compensation  is 
regulated  by  law  is  liable  in  an  action   for 
money  had  and  received,  for  money  which  he 
has  taken  contrary  to  law  on  pretense  that  it 
was  due  him  for  fees.     2  Chit.   Cr.  L.,  295; 
Lovett  v.    Simson,  3  Esp.,  153;  Miller  v.  Aris,. 
Id.,  232;  Marriott  v.  Hampton,  2  Id.,  547.  n.  1; 
People  v.   Whaley,  6  Cow.,  661;  Stevenson  v. 
Mortimer,  Cowp.,  805;  Moses  v.  McFarlain,  2 
Burr.,  112;  Hatch  v.  Mann,  15  Wend.,  44;  2  R. 
S.,  651,652,  sees.  5,  7;  Palmer  v.  Lord,  6  Johns. 
Ch.,  95;  Wheaton  v.  Hibbard,  20  Johns.,  290. 

(2)  The  taxation  is  not  a  judicial  decision 
and  is  not  a  bar  to  the  action.     Case  v.  Reeve, 
14  Johns.,  79;  Maybee  v.  Avery,  18  Id.,  352; 
Cowen  &  H.  Notes,  819;  Greenl.  Ev.,  sec.  537, 
Davis  v.    Wood,  1  Wh.,  6;  1  Stark.  Ev.,  196; 
Merceinv.  People,  25  Wend.,  64-100;  this  case 
in  error,  Dec.,  1844,  ops.  of  Lawrence,  Porter, 
Sherman  and  Putnam,  Senators.  At  all  events 
it  should  have  been  specially  pleaded  if  relied 
on  as  an  absolute  bar.  Miller  v.  Manice,  6  Hill, 
114,  and  cases  cited  by  Wai  worth,  Chancellor. 

(3)  The  action  of  the  Board  in  auditing  the 
accounts  and  directing  the  payment  of  the 
money  furnishes  no  defense.     People  v.  Super- 
visors of  Columbia,  10  Wend.,  363;   People  v. 
Lawrence,  6  Hill,  244;  2 R.  S.,  751,  752,  sees.  8, 
&,  and  cases  supra. 

(4)  The  charges  for  subpoena  tickets  were  il- 
legal.    Supervisors  of  Sullivan  Co.  v.  Dimmick, 
18  Wend.,  538. 

By  t?ie  Court,  Bronson,  Ch.  J.  After  this 
•case  was  before  us  on  a  former  occasion,  2  Hill, 
135,  there  was  a  second  trial,  when  the  plaint- 
iffs were  nonsuited.  The  decision  of  the  cir- 
cuit judge  was  reviewed  by  this  court  on  a  bill 
of  exceptions,  and  confirmed  in  May  Term, 
1843.  A  writ  of  error  was  then  brought,  and 
29*]  *our  judgment  was  reversed  by  the  Court 
for  the  Correction  of  Errors  in  December,  1844. 
There  has  since  been  another  trial,  and  a  ver- 
dict for  the  plaintiffs  for  $4,536.49;  and  the 
defendant  now  moves  for  a  new  trial  on  a  bill 
of  exceptions.  When  the  case  was  mentioned 
at,  the  bar,  I  hoped  and  expected  to  find  that  the 
Court  for  the  Correction  of  Errors  had  settled 
some  principle  which  would  govern  the  case; 
and  that  we  should  have  nothing  to  do  be- 
yond seeing  the  principle  fairly  applied.  But 
I  heard,  with  regret,  from  the  counsel  on  both 
sides,  that  no  such  principle  could  be  deduced 
from  the  decision;  and  on  looking  into  the 
reasoning  of  the  four  Senators  who  delivered 
opinions  in  favor  of  the  reversal,  I  find  that 
the  counsel  were  not  mistaken.  This  is  not 
the  fault  of  the  court,  nor  of  any  of  its  mem- 
bers. It  results  from  the  manner  in  which  the 
court  is  organized,  and  its  business  transacted. 
From  the  great  number  of  judges  of  which  the 
court  is  constituted,  the  number  of  opinions 
which  are  sometimes  delivered,  and  the  di- 
versity of  reasons  which  they  contain;  and 
from  the  fact  that  most  of  the  members  usual- 
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ly  vote  for  affirmance  or  reversal  without  as- 
signing any  reason,  it  must  occasionally  hap- 
pen that  no  one  can  say  what  particular  ques- 
tion of  law  was  decided.  It  has  so  happened 
in  this  case.  The  four  Senators  who  delivered 
opinions  for  a  reversal  were  not  agreed  in  their 
reasons;  and  whether  the  eleven  Senators  who 
silently  voted  with  them  concurred  in  any  one 
of  the  four  opinions  does  not  appear.  The 
decision  furnishes  no  guide  for  the  retrial  of 
the  cause,  or  the  judgment  which  is  now  to 
be  rendered,  beyond  the  fact  that  for  some 
reason  or  other  the  former  judgment  of  this 
court  was  deemed  erroneous.  That  fact  alone 
would  afford  us  some  aid  on  the  present  oc- 
casion, if  it  were  not  for  the  further  fact,  that 
a  very  different  case  is  now  presented  from 
the  one  which  was  before  the  Court  of  Errors. 
I  will  notice  some  of  the  leading  points  in 
which  the  two  cases  differ. 

On  the  former  trial  the  plaintiffs  claimed  to 
recover,  not  only  on  the  common  count  for 
money  had  and  received  to  their  use;  but  also 
on  the  counts  upon  the  statute  giving  treble 
damages  to  the  party  aggrieved.  2  R.  S.,  651, 
sec.  7;  p.  753,  sec.  17.  On  *the  last  trial  [*3O 
the  plaintiffs  waived  the  claim  to  treble  dam- 
ages; and  the  circuit  judge  decided  that  they 
were  entitled  to  recover  under  the  common 
money  count.  And  I  may  add,  that  as  to  a 
portion  of  the  recovery,  the  Statute  of  Limita- 
tions, which  was  pleaded,  was  a  bar  if  the 
plaintiffs  proceeded  for  the  penalty;  the  limit- 
ation in  that  case  being  three  years ;  2  R.  S. , 
298,  sec.  31 ;  while  six  years  must  elapse  before 
the  common  law  action  is  barred.  Sec.  18. 
This  is  a  very  important  difference  between  the 
two  cases;  for  I  understand  Mr.  Senator  Porter 
as  proceeding  on  the  ground  that,  although 
the  taxation  may  be  conclusive  in  the  common 
law  action  for  money  had  and  received  to  the 
plaintiffs'  use,  it  is  not  conclusive  in  the  stat- 
ute action  for  treble  damages.  How  many 
other  members  may  have  acted  upon  that 
ground,  it  is,  of  course,  impossible  to  deter- 
mine; but  if  each  member  had  assigned  the 
reason  for  his  vote,  I  think  it  highly  probable 
that  as  many  would  have  concurred  in  that 
opinion  as  would  have  agreed  upon  any  other 
ground  for  reversing  the  judgment.  The  case 
now  presents  no  question  on  the  counts  for 
the  statute  penalty. 

Mr.  Senator  Sherman  was  of  opinion  that 
the  taxation  was  conclusive  as  to  all  items 
which  could  be  allowed  in  any  case  under  the 
fee  bill  for  district  attorneys;  and  that  it  was 
equally  conclusive  whether  the  services  were 
performed  or  not.  But  beyond  that — when 
charges  were  allowed  for  which  the  fee  bill 
had  not  provided — he  thought  the  taxing  of- 
ficer had  no  jurisdiction,  and  the  taxation  was 
not  conclusive.  He  made  no  distinction  be- 
tween an  action  for  treble  damages,  and  one 
upon  the  common  money  count.  Mr.  Senator 
Putnam  was  also  of  opinion  that  the  taxing 
officer  had  no  jurisdiction  as  to  charges  not  in 
the  fee  bill;  and  that  notwithstanding  the  tax- 
ation, the  moneys  paid  for  such  charges  could 
be  recovered  back.  In  a  subsequent  part  of 
the  opinion  I  understand  him  to  say,  in  sub- 
stance, that  such  moneys  may  be  recovered 
back  because  the  taking  of  them  is  expressly 
forbidden  by  the  statute;  and  this  reason  he 
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extends  to  charges  for  services  not  performed, 
as  well  as  charges  not  within  the  fee  bill.  An- 
other Senator  seemed  to  regard  the  taxation 
as  of  no  consequence  whatever;  partly  because 
31*]  *there  were  men  of  "lax  morals"  among 
the  taxing  officers;  and  partly  because  to  "tol- 
erate and  uphold  such  a  system  of  extortion" 
as  had  been  practiced  by  the  defendant,  might 
"eventually  bring  down  the  indignation  of  an 
injured  public"  upon  the  court. 

There  is  another  difference  of  some  conse- 
quence between  the  former  and  the  present 
case.  On  the  former  trial  the  plaintiffs  offered 
to  prove,  that  the  defendant  had  "charged  in 
his  accounts  and  received  several  thousand  dol- 
lars for  services  not  in  fact  performed  by  him 
and  for  services  not  provided  for  by  law,"  etc. ; 
"And  that  the  aforesaid  several  accounts  were 
taxed  upon  false  and  fraudulent  suggestions 
contained  in  the  affidavit  of  the  defendant." 
In  another  part  of  the  case  the  offer  was  to 
prove  "that  the  taxation  of  the  said  accounts 
was  procured  by  falsehood  and  fraud  in  the 
affidavits  of  the  defendant."  All  of  this  evi- 
dence was  rejected,  and  the  plaintiffs  were 
nonsuited.  It  was  this  part  of  the  case,  I  pre- 
sume, which  more  than  any  other,  influenced 
the  Senator  who  spoke  of  the  "indignation  of 
an  injured  public  ;"  and  it  may,  for  aught  we 
can  know,  have  governed  the  action  of  other 
Senators.  On  the  last  trial  it  was  admitted 
that  all  the  services  charged  by  the  defendant 
in  his  accounts,  with  the  exception  of  a  few 
items,  were  actually  performed.  And  the  only 
items  which  were  rejected  on  the  ground  that 
the  services  were  not  performed  amounted  to 
no  more  than  the  sum  of  $37.  This  is  not  a 
very  large  sum  when  we  remember  that  the 
accounts  amount  in  the  aggregate  to  nearly 
$8,600.  And  what  is  quite  material,  no  at- 
tempt was  made  to  show  either  fraud  or  false- 
hood in  procuring  the  taxation  of  the  bills. 

Another  very  important  difference  between 
the  two  cases  will  be  found  in  the  fact,  that 
on  the  former  trial  the  circuit  judge  decided 
against  the  plaintiffs  on  the  sole  ground  that 
"the  taxation  of  the  accounts  was  conclusive;" 
while  on  the  last  trial  two  other  objections 
were  taken  by  the  defendant:  first,  that  the  ac- 
counts had  been  audited  and  allowed  by  the 
Board  of  Supervisors,  which  Board  was  fully 
competent  to  decide  between  him  and  the  coun- 
ty; and  second  that  the  money  had  been  vol- 
32*1  untarily  *paid  by  the  plaintiffs  with  a 
full  knowledge  of  all  the  facts  and,  conse- 
quently, could  not  be  recovered  back.  Both  of 
these  points  were  ruled  against  the  defendant 
by  the  circuit  judge.  They  are  grave  ques- 
tions, which  have  not  even  been  before  the  Court 
of  Errors. 

The  case,  as  it  has  now  been  tried,  presents 
no  question  upon  the  counts  for  the  statute 
penalty.  The  only  inquiry  is,  whether  the 
plaintiffs  can  recover  under  the  common  count 
for  money  had  and  received  for  their  use. 
There  are  several  reasons  why  I  think  they 
cannot;  the  first  of  which  is,  that  the  taxation 
was  a  judicial  determination  between  the  par- 
ties, which  cannot  be  attacked  in  this  collater- 
al manner.  As  the  reasons  of  this  court  for 
entertaining  that  opinion  have  already  been  as- 
signed on  two  occasions,  little  need  be  added 
at  this  time.  Having  seen  no  reason  to  change 
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that  opinion,  we  shall  stand  upon  it,  until  the 
court  of  review  shall  decide  that  we  are  wrong. 
Only  one  member  of  the  Court  of  Errors  has 
spoken  of  the  taxation  as  though  it  were  a  mat- 
ter of  no  legal  importance ;  and  he  has  pro- 
ceeded upon  grounds  which  will,  I  trust,  never 
govern  the  action  of  any  judicial  tribunal.  If 
the  taxing  officers  cannot  be  trusted,  that  is  a 
reason  for  turning  them  out,  and  putting  bet- 
ter men  in  their  places,  or  a  reason  for  chang- 
ing the  system.  But  it  is  no  ground  for  disre- 
garding their  decisions,  so  long  as  they  remain 
in  force.  Neither  the  error  nor  the  corruption 
of  the  judge  will  avoid  his  sentence.  It  is  con- 
clusive until  set  aside  or  reversed  by  a  direct 
judicial  proceeding  instituted  for  that  purpose. 
Nor  is  it  any  ground  for  disregarding  a  judi- 
cial determination  that  one  party  has  got  a 
great  deal  more  than  was  justly  due  him.  If 
the  error  cannot  be  corrected  in  a  legal  man- 
ner, it  must  go  without  redress.  Courts  of 
justice  should  take  care  that  they  are  not  mis 
led  by  the  hardship  of  a  particular  case,  or  by 
the  passion  or  prejudice  which  may  be  excited 
against  a  particular  individual,  to  make  a 
precedent  which  would  run  counter  to  well 
established  principles.  It  should  never  be  for- 
gotten that  a  wrong-doer,  however  great  the 
wrong  may  be,  has  noi  forfeited  all  his  rights. 
And  although  the  individual  may  be  entitled 
to  no  sympathy,  care  should  be  taken  that  the 
blow  which  destroys  him  does  not  inflict  a 
*wound  upon  justice  herself.  Above  all  [*33 
things  else,  a  judge  should  follow  and  uphold 
the  law,  whatever  danger  there  may  be  of 
bringing  down  popular  indignation  upon  his 
head;  or  however  vilely  he  may  be  slandered, 
either  before  or  after  he  is  dead,  by  an  insinu- 
ation that  he  "was  characterized  for  his  care 
of  the  interests  of  the  profession,"  rather  than 
a  regard  to  the  right  of  the  case.  My  late  la- 
mented associate  who  delivered  the  opinion  of 
this  court  on  the  two  former  occasions,  had 
wisdom  to  discern  the  right,  and  courage 
enough  to  render  the  same  measure  of  justice 
to  a  brother  of  the  legal  profession,  that  he 
would  award  to  any  other  individual.  It  is 
only  weak  and  timid  judges  who  do  injustice 
to  a  friend,  or  a  member  of  the  same  society, 
party,  or  profession,  from  the  fear  of  being 
thought  partial. 

A  good  deal  has  been  said  to  prove  that  the 
taxation  of  a  bill  of  costs  is  not  a  technical 
judgment.  The  labor  was  unnecessary  ;  for 
no  such  thing  has  been  pretended.  But  still  it 
is  a  judicial  act.  It  is  a  duty  which  has  been 
confided  to  judicial  officers  to  be  exercised  in 
a  judicial  way.  The  parties  and  their  proofs 
are  to  be  heard  ;  and  their  rights  are  to  be  set- 
tled by  a  judicial  determination.  It  is  of  the 
same  general  nature  as  are  the  decisions  made 
by  a  judge  or  commissioner  in  proceedings 
under  the  insolvent  laws,  the  Act  to  punish 
fraudulent  debtors,  between  landlord  and  ten- 
ant, and  the  many  other  cases  which  might  be 
enumerated.  They  are  all  judicial  determina- 
tions which  are  conclusive  upon  the  parties, 
until  they  have  been  reversed,  vacated  or  set 
aside  in  the  forms  prescribed  by  law.  They 
cannot  be  attacked  in  a  collateral  action,  save 
where  the  Legislature  has  so  expressly  provid- 
ed. This  is  a  principle  of  universal  applica- 
tion. It  extends  alike  to  the  decisions  of  the 
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highest  court,  and  the  humblest  officer  in  the 
State  who  has  been  intrusted  with  the  exercise 
of  judicial  powers.  However  desirable  it  may 
seem  in  a  particular  case  to  disregard  the  rule, 
it  cannot  be  broken  down  without  doing  a 
great  wrong  to  the  community.  When  a  mat- 
ter of  right  between  A  and  B  has  been  settled 
in  the  form  prescribed  by  law,  whatever  that 
form  may  be,  if  the  determination  be  not  con- 
clusive so  long  as  it  remains  in  force  ;  if  either 
34*]  party  may,  at  his  *pleasure,  disregard  it 
and  litigate  the  matter  over  again  in  a  collat- 
eral action,  we  shall  have  nothing  but  endless 
legal  strife  and  controversy.  No  community 
could  long  endure  such  a  state  of  things  as  this 
new  doctrine  would  be  likely  to  bring  about. 
I  do  not  understand  that  more  than  one  mem- 
ber of  the  Court  of  Errors  has  expressed  an 
opinion  in  favor  of  it;  and  I  do  not  doubt  that, 
upon  further  reflection,  he  would  concur  with 
me,  that  it  is  better  to  bear  a  particular  evil 
than  to  open  the  door  for  general  mischief. 

But  it  is  said  that  the  taxation  is  not  con- 
clusive when  the  officer  allows  charges  which 
are  not  authorized  by  the  fee  bill  ;  and  the  rea- 
son assigned  is,  that  when  the  officer  goes  be- 
yond the  fee  bill  he  has  no  jurisdiction.  This 
argument  has  been  put  forward  by  two  Sena- 
tors for  whose  opinions  I  entertain  the  highest 
respect,  but  still  I  have  been  unable  to  bring 
my  mind  to  the  same  conclusion.  If  the  argu- 
ment be  carefully  analyzed  it  will,  I  think,  be 
found  to  come  to  this :  when  the  officer  de- 
cides right,  the  decision  is  conclusive  ;  but 
when  he  decides  wrong,  the  decision  is  good 
for  nothing  ;  he  has  jurisdiction  to  decide 
right,  but  no  jurisdiction  to  decide  wrong. 
With  great  respect  I  must  be  permitted  to  say, 
that  this  reasoning  is  utterly  fallacious.  It 
would  not  only  overturn  the  authority  of  tax- 
ing officers,  but  it  would  upset  the  jurisdiction 
of  every  other  officer  and  court  in  the  State. 
Courts  are  established  and  judges  and  other 
judicial  officers  are  appointed  for  the  purpose 
of  administering  justice;  and  it  is  their  duty, 
so  far  as  they  can  discover  the  truth,  to  decide 
right.  But  the  power  to  decide  at  all  neces- 
sarily carries  with  it  the  power  to  decide 
wrong  as  well  as  right.  It  is  just  as  true  of 
all  pur  courts  as  it  is  of  taxing  and  other  ju- 
dicial officers  that  they  have  no  commission 
which,  in  terms,  authorizes  them  to  do  wrong; 
but  in  the  present  imperfect  state  of  human 
knowledge  a  power  to  hear  and  determine  nec- 
essarily includes  and  carries  with  it  a  power 
which  makes  the  judgment  or  determination 
obligatory  without  any  reference  to  the  ques- 
tion whether  it  was  right  or  wrong.  If  it 
were  not  so,  the  judgment  or  determination 
35*]  would  be  of  no  *value ;  anyone  might 
resist  it  at  pleasure,  under  the  plea  that  the 
court  or  judge  had  committed  an  error. 

It  is  undoubtedly  true,  that  courts  and  offi- 
cers of  special  and  limited  jurisdiction  must 
keep  strictly  within  the  bounds  of  their  au- 
thority. And  extreme  cases  have  been  put, 
such  as  a  justice  of  the  peace  giving  judgment 
in  an  action  of  slander,  and  a  taxing  officer  al- 
lowing hack  hire  and  tavern  expenses  in  a  bill 
of  costs.  Such  cases  prove  very  little.  They 
may  mislead  the  ignorant  and  the  thoughtless; 
and  that  is  about  all  they  are  worth.  Jurisdic- 
tion is  expressly  denied  to  a  justice  of  the  peace 
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in  actions  of  slander  ;  and  when  we  have  a 
taxation  of  hack-hire  and  tavern  expenses  in  a 
bill  of  costs,  it  will  be  time  enough  to  say  how 
far  the  act  of  the  officer  is  binding.  It  is  suf- 
ficient to  say,  that  no  such  question,  nor  any- 
thing approaching  it,  is  presented  by  this  case. 
The  taxing  officers  allowed  nothing  where  there 
were  not  plausible  grounds  for  making  the  al- 
lowance. Each  of  the  accounts  was  accom- 
panied by  an  affidavit — the  proof  prescribed 
and  allowed  by  law — that  all  the  services  there- 
in charged  had  been  actually  performed.  Now, 
although  as  to  some  of  the  charges  there  can 
be  no  doubt  that  the  taxing  officers  were 
wrong,  still  it  was  but  an  error  of  judgment, 
and  not  a  defect  of  jurisdiction.  It  was  an  er- 
ror to  be  corrected  by  appeal,  after  an  appeal 
was  given  ;  and  before  that  time,  it  was  to  be 
submitted  to  as  a  final  determination  of  the 
matter.  The  taxation  was  not  a  nullity.  Tax- 
ing officers  have  been  appointed  for  the  very 
purpose,  among  others,  of  determining  wheth- 
er the  charges  come  within  the  statute  allow- 
ing fees.  That  is  part  of  their  jurisdiction.  To 
say  that  they  may  decide  the  question,  and  yet 
that  the  determination  is  void  when  they  fall 
into  error,  is  a  legal  absurdity.  In  addition  to 
certain  specific  allowances,  the  statute  gives 
the  district  attorney  certain  sums  by  the  folio 
"for  drawing  and  engrossing  every  affidavit 
and  other  proceeding  actually  and  necessarily 
prepared  by  him  in  the  prosecution  of  any 
cause,  and  for  which  no  fee  is  specially  al- 
lowed." 2  R.  S.,  751,  sec.  7.  When  charges 
are  made  under  this  clause — and  all,  or  nearly 
all  the  disputed  items  in  these  accounts  were 
charged  under  the  clause — the  questions  pre- 
sented to  the  taxing  *officer  are,  wheth-  [*36 
er  the  papers  were  "actually  and  necessarily 
prepared"  by  the  district  attorney.  I  do  not 
see  how  it  is  possible  to  deny,  that  both  of 
those  questions  are  referred  to  the  decision  of 
the  taxing  officer  ;  and  if  they  are,  then,  be- 
yond all  room  for  controversy,  he  has  juris- 
diction. If  he  allows  a  charge  for  drawing  or 
engrossing  any  paper  which  was  not  "actually 
and  necessarily  prepared,"  it  is  but  an  error  of 
judgment,  and  not  an  excess  of  authority. 

In  People  v.  Lawrence,  6  Hill,  244,  the  Board 
of  Supervisors  allowed  the  relator  a  sum  of 
money  when  he  had  rendered  no  service  what- 
ever to  the  County.  There  was  no  color  for 
making  the  allowance  ;  and  we  held  that  the 
Board  had  exceeded  its  jurisdiction.  But  it  is 
not  so  here.  The  district  attorney  had  rendered 
services  to  the  County  ;  he  had  rendered  the 
very  services  for  which  it  is  now  said  he  ought 
not  to  be  paid  ;  and  he  furnished  to  the  taxing 
officer  the  proper  proof  of  that  fact.  As  the 
papers  had  been  "actually  prepared,"  it  only 
remained  to  inquire  whether  they  were  "nec- 
essarily prepared."  Clearly,  that  was  a  ques- 
tion within  the  jurisdiction  of  the  taxing  offi- 
cer ;  it  was  one  of  the  very  things  which  the 
Legislature  intended  he  should  decide.  He 
has  decided  it ;  and  however  erroneous  the  de- 
cision may  be,  there  is  no  principle  upon  which 
it  can  be  overruled  or  disregarded  in  a  collat- 
eral action.  The  remedy  was  by  appeal,  after 
an  appeal  in  these  cases  was  given.  Before 
that  time,  the  decision  of  the  taxing  officer 
was  final.  But  it  was  none  the  less  conclusive 
because  it  was  final. 

DENIO  2. 


1846 


SUPERVISOKS  OP  ONONDAGA  v.  BBIGGS. 


In  this  connection  it  may  be  noticed  that  the 
circuit  judge  held  all  the  charges  in  these  ac- 
counts for  subpoena  tickets  illegal;  and  that 
item  alone,  excluding  interest,  makes  very 
nearly  one  half  of  the  verdict.  It  was  not  de- 
nied but  that  the  tickets  had  actually  been 
made  out  and  issued — indeed,  that  fact  was  ad- 
mitted ;  but  the  charges  were  rejected  on  the 
ground  that  the  tickets  had  not  been  "neces- 
sarily prepared:"  and  for  this  decision  the  cir- 
cuit judge  had  the  authority  of  Supervisors  of 
Sullivan  v.  Dimmick,  18  Wend.,  538,  where  I 
delivered  the  opinion  of  the  court.  Although 
that  decision  was  made  near  the  beginning  of 
the  year  1886,  it  will  be  seen  from  the  title 
37*]  *page  that  the  book  was  not  published 
until  1839,  after  all  the  charges  in  these  ac- 
counts for  tickets  had  been  taxed.  It  is  quite 
possible,  therefore,  that  the  defendant  and  the 
taxing  officers  may  have  acted  very  honestly 
in  making  and  allowing  those  charges.  But 
whatever  may  have  been  their  motives,  the 
facts  that  the  services  were  actually  performed, 
that  there  was  a  clause  in  the  fee  bill  under 
which  they  might  be  allowed,  and  that  there 
was  no  published  decision,  nor  even  dictum, 
against  making  the  allowance,  are  sufficient 
and  much  more  than  sufficient,  to  show  that 
the  officers  had  authority  to  determine  wheth- 
er the  charges  should  be  allowed  or  not. 
When  charges  are  made  which  fall  within  the 
language  of  the  fee  bill,  as  these  clearly  do,  it 
is  then  the  duty  of  the  taxing  officer  to  ascer- 
tain, first,  whether  the  services  have  been  ren- 
dered; second,  whether  they  were  necessary; 
and  lastly,  whether  they  are  charged  at  the 
established  rates.  The  officer  has  just  as  much 
authority  for  deciding  the  second  question,  as 
he  has  for  deciding  either  of  the  others;  and 
if  he  has  not  a  right  to  decide  them  all,  taxa- 
tion is  no  better  than  a  piece  of  legal  nonsense. 

Candor  requires  that  I  should  repeat  here, 
what  was  remarked  to  the  counsel  on  the  ar- 
gument, concerning  the  case  of  Supervisors  of 
SuUivan  v.  Dimmick,.  That  case  came  before 
me  at  a  motion  term  soon  after  taking  my  seat 
on  the  Bench.  On  consulting  the  then  Chief 
Justice,  I  learned  that  it  had  been  recently  de- 
cided that  district  attorneys  were  not  entitled 
to  charge  for  subpoena  tickets;  though  the  case 
had  not  been  reported;  and  thereupon,  after 
briefly  referring  to  the  statute,  and  without 
further  investigation,  the  matter  was  disposed 
of  as  a  settled  question.  I  have  since  become 
xentirely  satisfied  that  the  decision  was  erro- 
neous. The  mode  of  compelling  the  attendance 
of  witnesses  by  subpoena  is  the  same  in  all 
courts  of  record,  whether  of  civil  or  criminal 
jurisdiction.  A  ticket  containing  the  substance 
of  the  subpoena,  or  a  copy  of  the  writ,  must  be 
delivered  to  the  witness.  All  the  books  which 
speak  of  the  practice  in  criminal  cases  are 
agreed  upon  this  point.  1  Chit.  Cr.  L.,  609, 
ed.  1819;  2  Id.,  235;  2  Russ.  Cr.,  638,  639,  ed. 
1836;  Archb.  Grim.  PI.,  148,  ed.  1840;  Roscoe, 
38*]  *Cr.  Ev.,  88,  ed.  1836;  Barb.  Crim.  L., 
404.  The  Legislature  has  taken  the  same  view 
of  the  matter.  It  is  enacted  that  the  provisions 
of  law  in  civil  cases,  relative  to  compelling  the 
attendance  of  witnesses,  shall  extend  to  trials 
on  indictment,  so  far  as  they  may  be  in  their 
nature  applicable.  2  R.  S.,  735,  sec.  14.  This 
statute  was  entirely  overlooked  in  deciding  the 
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case  in  the  18th  of  Wendell.  The  same  Leg- 
islature had  just  before  re-enacted  the  common 
law  in  relation  to  compelling  the  attendance 
of  witnesses  in  civil  cases,  by  declaring  that  a 
copy  of  the  writ  of  subpoena,  or  a  ticket  con- 
taining its  substance,  should  be  delivered  to 
the  witness.  2  R.  8.,  400,  sec.  42.  And  the 
Legislature  since  that  time,  has  impliedly  de- 
clared the  necessity  of  a  subpoena  ticket  in 
criminal  cases,  by  prescribing  the  fee  which 
the  district  attorney  shall  receive  for  the  sub- 
poena and  the  ticket.  Stat.  1839,  p.  341.  As 
the  mistake  which  was  made  in  18  Wendell 
was  favorable  to  the  tax  payers,  the  acknowl- 
edgment of  the  error  will  not  be  likely  to  meet 
with  general  approval;  especially  as  the  ac- 
knowledgment is  made  in  favor  of  a  defend- 
ant who  is  justly  censurable  for  having  in 
other  particulars,  charged  too  much.  But  I 
shall  cease  to  respect  myself  when  I  want  either 
the  courage  or  the  candor  to  confess  an  error 
of  judgment  of  which  I  am  thoroughly  con- 
vinced. 

Enough  has,  I  trust,  been  said  to  show  that 
there  is  no  foundation  for  the  argument  that 
the  officer  has  jurisdiction  when  he  decides 
right;  but  none  when  he  decides  wrong.  And 
as  the  taxation  has  not  been  set  aside  on  ap- 
peal, nor  by  any  other  direct  proceeding  for 
that  purpose,  it  is  conclusive  upon  the  plaint- 
iffs as  well  as  the  defendant,  and  this  action 
cannot  be  maintained. 

But  suppose  I  am  wrong,  and  the  taxation 
is  not  conclusive.  It  is  then  good  for  nothing, 
and  must  be  laid  out  of  the  case.  The  plaint- 
iffs cannot  use  it  for  one  purpose,  while  they 
reject  it  for  another.  How  then  does  the  case 
stand?  The  fees  and  expenses  of  the  district 
attorney  in  criminal  cases  are  a  charge  upon 
the  county.  The  defendant  presented  his  ac- 
counts from  time  to  time  to  the  Board  of  Su- 
pervisors, which  board  has  power  *"to  [*39 
examine,  settle  and  allow"  all  accounts  charge- 
able against  the  County,  and  to  raise  the  mon- 
ey to  defray  the  same;  and  the  Board  from 
time  to  time  examined,  settled,  allowed  and 
paid  the  accounts.  1  R.  S.,  385,  sees.  3,  4;  p. 
383,  sec.  95;  p.  367,  sec.  4;  2  R.  S.,  753,  sec. 
12.  These  Acts  conclude  the  plaintiffs  from 
maintaining  this  action  upon  two  grounds: 
first,  as  adjudications  of  the  matter  made  by  a 
tribunal  duly  constituted  for  that  purpose,  and 
having  ample  authority  to  decide;  and  second, 
as  voluntary  payments,  without  fraud,  and 
with  full  knowledge  of  the  facts.  Either 
ground  is  a  complete  answer  to  an  action  to 
recover  back  the  money.  It  is  a  monstrous 
proposition  to  say  that  all  the  accounts  which 
have  been  audited  and  settled  by  Boards  of 
Supervisors  in  this  State  can  be  re-opened  and 
litigated  at  the  pleasure  of  either  party;  and  if 
one  party  can  do  it,  the  other  can  do  it  also. 
If  the  determination  does  not  bind  the  party 
which  makes  it,  clearly  the  other  party  cannot 
be  bound.  But  upon  the  plainest  principles, 
it  is  conclusive  upon  both.  And  then  in  addi- 
tion, there  was  a  voluntary  payment  of  the 
money.  There  will  never  be  an  end  of  legal 
strife  if  an  action  will  now  lie  to  recover  it 
back. 

But  it  is  said  that  this  was  not  a  voluntary, 
but  a  compulsory  payment,  because  the  de- 
fendant came  with  taxed  bills,  and  if  the  mon- 
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ey  had  not  been  paid  a  mandamus  would  have 
followed.  That  argument  assumes  that  the 
bills  had  been  duly  taxed,  and  that  the  taxa- 
tion was  conclusive;  for  if  it  was  not  conclu- 
sive, a  mandamus  would  not  lie  to  enforce  it, 
and  there  was,  consequently,  no  compulsion. 
The  plaintiffs  must  take  this  matter  either  one 
way  or  the  other.  They  have  no  right  to  call 
it  one  thing  now,  and  another  thing  the  next 
moment,  as  they  find  themselves  pressed  with 
difficulties.  If  there  was  a  good  taxation,  that 
is  an  answer  to  the  action;  if  there  was  not, 
then  the  plaintiffs  have  themselves  audited  and 
settled  the  accounts  and  paid  the  money;  and 
that  is  an  answer  to  the  action :  or  rather,  two 
answers.  Although  the  defendant  may  be  both 
a  lawyer  and  a  sinner,  it  will  not  do  to  break 
down  well  established  principles  for  the  sake 
of  punishing  him. 

It  is  no  answer  to  the  fact  of  a  voluntary 
4O*]  payment  for  the  *plaintiffs  to  say  that 
they  acted  under  the  mistaken  supposition  that 
the  taxation  was  conclusive  and,  consequent- 
ly, that  they  were  obliged  to  pay.  If  that  was 
a  mistake  of  any  kind,  it  was  not  a  mistake  of 
a  fact,  but  of  the  law;  and  it  is  fully  settled 
that  proof  of  such  a  mistake  will  not  enable 
the  party  to  recover  back  money  which  he  has 
voluntarily  paid  under  a  claim  of  right.  Clarke 
v.  Dutcher,  9  Cow.,  674;  Mowatt  v.  Wright,  1 
Wend.,  355;  Bilbiev.  Lumley,  2 East,  469;  Bris- 
bane v.  Dacres,  5  Taunt.,  144;  Marriott  v. 
Hampton,  2  Esp.,  546.  It  would  be  easy  to 
multiply  authorities;  but  the  principle  is  too 
familiar  to  require  it. 

The  plaintiffs'  counsel  have  referred  us  to 
Lovellv.  /Simpson,  3  Esp.,  153,  and  Miller  v. 
Aris,  Id.,  p.  231,  to  show  that  this  money  may 
be  recovered  back.  The  first  was  a  case  where 
the  money  had  been  extorted  from  the  plaint- 
iff while  the  defendant  had  him  in  custody  un- 
der a  writ.  And  in  the  other  case  the  plaint- 
iff was  also  the  defendant's  prisoner  when  the 
illegal  exaction  was  made,  and  the  money  paid. 
Those  cases  are  not  enough  like  the  one  before 
us  to  call  for  any  particular  examination.  Al- 
though the  defendant  was  an  officer,  he  had 
neither  process  nor  power  to  imprison;  and  he 
did  no  more  than  to  present  his  accounts  to  the  i 
Board  of  Supervisors,  and  humbly  beseech ! 
them  to  settle  the  claim,  and  pay  the  money. 
He  used  no  compulsion;  and  the  Supervisors 
were  not  in  a  situation  where  any  advantage 
could  be  taken  of  them.  The  payment  was 
plainly  a  voluntary  one;  and  falls  within  no 
case  where  money  has  been  allowed  to  be  re- 
covered back. 

Some  stress  has  been  laid  on  a  remark  in  Mil- 
ler v.  Aris,  that  the  illegal  charge  was  author- 
ized by  the  justices  who  passed  the  accounts  ; 
and  that  has  been  likened  to  the  taxation  of 
these  costs.  But  it  does  not  appear  in  that  case 
that  the  justices  had  any  authority  to  tax  or 
allow  the  charge.  And  besides,  it  is  evident 
from  the  context  that  the  remark  related  to  the 
fact  that  the  defendant  had  accounted  to  the 
County  for  the  moneys  which  the  plaintiff 
sought  to  recover.  It  has  no  bearing  whatever 
on  the  present  question. 

My  conclusions  are:  first,  that  the  taxation 
41*]  was  a  judicial  determination  *of  the  mat- 
ter by  officers  duly  authorized  to  adjudicate 
upon  it;  and  consequently,  that  the  taxation 
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cannot  be  set  aside  or  disregarded  in  this  col- 
lateral action. 

Second.  But  if  the  taxation  is  not  conclusive, 
then  the  matter  has  been  adjudicated  by  the 
Board  of  Supervisors,  who  had  ample  author- 
ity to  decide  it;  and  their  determination  is  con- 
clusive upon  both  parties;  and  especially  upon 
themselves.  And, 

Third.  The  plaintiffs  have  voluntarily  paid 
the  money  with  a  full  knowledge  of  all  the 
facts,  and  cannot,  therefore,  recover  it  back. 

I  have  thus  far  considered  the  general  ques- 
tion presented  by  the  last  trial, which  is,wheth- 
er  the  plaintiffs  can  recover  under  the  common 
count  for  money  had  and  received  to  their  use. 
On  the  new  trial  which  must  be  ordered,  the 
plaintiffs  may  seek  to  recover  under  the  counts 
for  treble  damages  given  by  the  statute;  and  it 
is,  therefore,  proper  to  notice  that  question,  by 
way  of  instruction  for  the  new  trial. 

And  in  the  first  place,  I  will  inquire  what  is 
forbidden  by  the  statute?  No  judge  or  other 
officer  "to  whom  any  fees  or  compensation 
shall  be  allowed  by  law  for  any  service,  shall 
take  or  receive  any  other  or  greater  fee  or  re- 
ward for  such  service,  but  such  as  is  or  shall 
be  allowed  by  the  laws  of  this  State."  2  R.  S., 
650,  sec.  5.  This  prohibits  the  officer  from  tak- 
ing a  greater  fee  or  reward  for  some  service 
rendered  by  him  than  the  law  allows  for  such 
service  ;  and  it  only  extends  to  cases  where  a 
fee  or  compensation  is  allowed  by  law  for  that 
particular  service.  It  has  nothing  to  do  with 
charges  for  any  service  not  coming  within  the 
fee  bill ;  as  where  an  attorney  charges  his  cli- 
ent for  a  journey,  or  for  drawing  or  copying 
papers  for  which  no  fee  or  compensation  has 
been  specially  provided  by  law.  For  certain 
services  the  Legislature  has  given  to  officers  a 
specified  fee  or  reward, and  has  forbidden  them 
to  take  more.  But  where  no  fee  has  been  pre- 
scribed by  law,  the  Legislature  has  not  under- 
taken to  say  how  much  or  how  little  shall  be 
charged  for  any  service  which  may  be  rendered. 
That  is  left  to  be  settled  by  the  principles  of 
the  common  law. 

The  6th  section  provides,  that  "  No  fee  or 
compensation  allowed  *by  law,  shall  be  [*42 
demanded  or  received  by  any  officer  or  person 
for  any  service,  unless  such  service  was  act- 
ually rendered  by  him."  This  provides  for  the 
case  where  the  "fee  or  compensation  allowed 
by  law"  for  some  service,  has  been  taken  by 
an  officer,  when  the  service  had  not  in  fact 
been  rendered. 

Both  sections  are  confined  to  cases  where  a 
fee  or  compensation  is  allowed  by  law  for  the 
service  charged;  and  in  such  cases,  the  officer 
is  forbidden  to  take  more  than  the  law  allows 
where  the  service  has  been  rendered;  or  to  take 
anything  where  the  service  was  not  rendered. 
And  then  the  violation  of  either  section  is  made 
a  misdemeanor,  and  the  officer  is  liable  to  the 
party  aggrieved  for  treble  the  damages  sus- 
tained by  him.  Sec.  7.  These  provisions  in  re- 
lation to  the  taking  of  fees  in  civil  cases,  apply 
also  to  the  taking  of  fees  for  services  in  criminal 
cases.  2R.  S.,  753,  sec.  17. 

If  we  apply  what  has  been  said  to  the  facts 
as  they  appeared  on  the  last  trial,  the  plaintiff s- 
cannot  in  any  event  recover  but  a  very  small 
sum  under  the  statute.  The  charges  which  were 
rejected  on  the  ground  that  the  services  had  not 
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been  rendered,  amounted  to  only  $37.  All  the 
other  charges  which  were  disallowed  by  the 
circuit  judge,  were  for  services  which,  though 
actually  rendered,  were  said  not  to  be  such 
services  as  came  within  the  fee  bill.  In  other 
words,  they  were  rejected  and  the  plaintiffs 
allowed  to  recover  back  the  money, not  on  the 
ground  that  the  services  had  not  been  per- 
formed,nor  that  they  were  charged  at  too  high 
a  rate  ;  but  on  the  ground  that  such  services 
were  not  provided  for  by  the  fee  bill.  That  is 
a  case,  as  we  have  already  seen,  not  within  the 
statute  giving  treble  damages.  This  is  a  penal 
statute,  which  cannot  be  extended  by  construc- 
tion. 

If  the  plaintiffs  can,  to  any  extent,  bring 
their  case  within  the  terms  of  the  statute  giv- 
ing treble  damages,  it  remains  to  be  considered 
whether  they  can  recover  under  the  statute;  or 
whether  the  taxation  is  not  an  answer  to  that 
action,  as  well  as  to  the  one  at  common  law. 
I  think  it  is.  The  bills  have  been  regularly 
taxed.  In  all  cases  where  notice  was  required 
by  law, notice  was  given  to  the  plaintiffs.  The 
43*]  just  extent  of  the  defendant's  *claim — 
the  matter  of  right  between  him  and  the  plaint- 
iffs— has  been  adjudicated  by  an  officer  duly 
authorized  by  law  to  determine  the  question. 
Although  the  thing  was  done  in  a  different 
manner  from  that  in  which  courts  usually  pro- 
ceed, yet  it  was  done  in  the  manner  prescribed 
by  law  ;  and,  in  principle,  it  is  precisely  the 
same  thing  as  though  the  matter  had  been  ad- 
judged by  any  court  in  the  State.  Although  a 
justice  of  the  peace  does  not  hold  a  court  of 
record,  his  judgments  are  just  as  conclusive 
upon  the  parties  as  are  the  judgments  of  this 
court.  And  so  it  is  also  of  the  judgments  or 
determinations  of  every  judicial  officer  having 
authority  to  hear  and  determine.  And  when  a 
party  takes  money  in  pursuance  of  an  adjudi- 
cation duly  made  in  his  favor,  it  is  to  my  mind 
a  most  extraordinary  proposition  to  say  that 
he  can  be  subjected  to  an  action  for  taking  it, 
nay  more — to  a  prosecution  for  a  misdemeanor; 
for  if  the  action  will  lie,  the  party  may  also  be 
punished  criminally. 

I  am  aware  that  the  Chancellor  has  on  two 
occasions  thrown  out  the  suggestion,  that  the 
taxation  of  his  bill  of  costs  would  not  protect 
a  solicitor  against  an  action  for  treble  damages, 
where  he  takes  pay  for  services  not  actually 
performed.  Rogers  v.  Rogers,  2  Paige,  458,  475; 
Wendell  v.  Lewis,  8  Id.,  618.  But  these  were 
but  dicta.  The  same  question, in  principle,  was 
afterwards  directly  presented  on  a  bill  to  re- 
cover moneys  which  had  been  taken  for  usury; 
and  there,  as  the  money  had  not  been  volun- 
tarily paid,  but  had  been  taken  under  judg- 
ments rendered  by  a  justice  of  the  peace  upon 
the  usurious  contracts,  the  Chancellor  held  that 
the  complainant  could  not  recover,  and  dis- 
missed the  bill  with  costs.  Bartholomew  v.  Yaw, 
9  Paige,  165.  In  that  decision  I  fully  concur. 
The  law  will  never  do  so  absurd  a  thing  as  to 
hold,  that  money  which  has  been  paid  under 
an  adjudication  that  it  is  the  party's  due,  can 
be  recovered  back.  To  take  money  in  pursu- 
ance of  such  an  adjudication  is  neither  an  il- 
legal nor  a  criminal  act.  A  different  doctrine 
would  set  the  law  in  array  against  itself.  Its 
ministers  would  first  decide  that  a  sum  of  mon- 
ey was  due  from  A  to  B;  and  the  moment  the 
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judgment  had  been  carried  into  execution,  the 
same  *ministers  would  be  compelled  to  [*44 
say  that  the  thing  was  all  wrong.and  the  mon- 
ey must  be  restored. 

In  more  than  one  of  the  opinions  delivered 
in  the  Court  of  Errors,  as  well  as  in  the  argu- 
ments at  the  bar,  considerable  importance  has 
been  given  to  the  fact  that  taxing  officers  some- 
times discharge  their  duties  in  a  careless  and 
improper  manner.  But  this  fact,  as  I  conceive, 
does  not  at  all  affect  the  principle.  The  same 
thing  may  be  true  of  any  other  officer,  or  of 
any  court  of  justice.  But  however  erroneous- 
ly, or  even  corruptly,  they  may  decide,  their 
judgments  and  determinations  over  matters 
within  their  jurisdiction  are  conclusive  upon 
the  parties,  until  they  have  been  reversed,  va- 
cated or  set  aside  by  some  appropriate  proceed- 
ing for  that  purpose.  They  cannot  be  attacked 
and  nullified  in  a  collateral  action. 

It  is  said  that  costs  are  always  taxed  before 
they  are  paid,  and  that  if  the  taxation  is  con- 
clusive, the  party  can  never  have  an  action  for 
treble  damages.  It  is  a  very  great  mistake  to 
say  that  costs  are  always  taxed  before  they  are 
paid.  It  is  not  so,  even  in  the  case  of  attor- 
neys and  solicitors,  although  they  usually  have 
their  bills  taxed.  And  there  are  a  multitude 
of  other  officers  who  take  fees,  and  who  very 
rarely  have  their  bills  taxed.  There  is  scope 
and  verge  enough  for  the  operation  of  the 
statute  giving  treble  damages.without  wielding 
it  against  those  who  have  taken  the  precaution 
to  have  their  bills  regularly  taxed  before  they 
receive  the  money.  And  here  it  is  proper  to 
say,  that  by  regular  taxation  I  mean  a  taxation 
between  the  attorney  or  solicitor  and  the  party 
who  pays  the  money,  and  upon  notice  and  op- 
portunity for  contestation  where  notice  is  re- 
quired by  law,  or  by  the  practice  of  the  court. 
When  the  matter  of  right  between  the  parties 
has  been  thus  settled  in  the  mode  prescribed  by 
law,  there  is  no  principle  upon  which  an  action 
to  recover  back  the  money  can  be  supported. 

We  have  been  referred  to  cases  which  hold, 
that  where  one  has  by  his  own  testimony  pro- 
cured a  judgment  between  other  parties,  he 
cannot  use  the  judgment  as  evidence  in  his  own 
favor.  Case  v.  Reeve,  14  Johns.,  79;  Maybee  v. 
A  very,  18  Id.,  852.  But  if  the  Legislature 
choose  to  make  a  man  a  witness  in  *his  [*45 
own  cause,  as  they  have  done  in  the  case  of  dis- 
trict attorneys,  there  is  no  authority  for  saying 
that  a  judgment  in  his  favor  is  therefore  void, 
and  may  be  treated  as  a  nullity.  It  is  just  as  val- 
id as  though  the  party  had  not  been  a  witness. 

Being  of  opinion  that  the  plaintiffs  cannot 
recover  back  any  part  of  the  moneys  which 
they  claim,  there  would  be  no  use  in  examin- 
ing the  several  classes  of  charges  to  which  ex- 
ception has  been  taken. 

Beardsley,  J.,  and  Jewett,  J.,  having 
been  professionally  concerned  in  the  cause, 
gave  no  opinion. 

New  trial  granted. 

Same  case— 3  Denio,  173. 

Taxation  of  costs,  etc.— Is  a  judicial  act,  and  con- 
clusive—Notice of.  Distinguished-65  N.  Y.,  228 ;  3 
Barb.,  340. 

Reviewed— 4  Bos.,  381. 

Followed-35  Barb.,  417. 

Cited  in— 3  Denio.  73 ;  3  Hun,  373 ;  23  Barb.,  410 ;  6 
T.  &  C.,  91 ;  45  How.  Pr.,  475 ;  11  Abb,  Pr,,  15 ;  1  Sandf ., 
583 ;  2  B.  D.  S.,  233 ;  3  Daly,  261 ;  45  Am.  Dec.,  448. 

47 


45 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1846 


Supervisors— Audit,  etc.,  by,  conclusive.  Distin- 
guished-59  N.  Y.,  626 :  67  N.  Y.,  114. 

Followed-35  Barb.,  417. 

Cited  in— 56  N.  Y.,  469 ;  12  Hun,  569 ;  23  Barb.,  344, 
378 ;  2  T.  &  C.,  21 ;  21  How.  Pr.,  328 ;  46  How.  Pr.,  306  ; 
8  Daly,  428. 

Money  voluntarily  paid  under  claim  of  right— Can- 
not be  recovered  back.  Distinguished— 65  N.  Y.,  228 ; 
31  Hun,  502. 

Bxplained-4  E.  D.  S.,  409. 

Cited  in-12  N.  Y.,  312 ;  71  N.  Y.,  559,  560 ;  2  Hun, 
395  ;  28  Hun,  32 ;  31  Hun,  508 ;  3  Barb.,  371 ;  29  Barb.. 
92 ;  45  Barb.,  501 :  65  Barb..  296,  301 ;  3  T.  &  C..  460 ;  4 
T.  &  C.,  608 :  2  Sandf .,  481 ;  2  Daly,  503 ;  35  Ohio  St., 
209. 

Former  adjudication.  Cited  in-6  N.  Y.,  143 ;  32  N. 
Y.,  290 ;  66  N.  Y..  391 ;  80  N.  Y.,  127  ;  95  N.  Y.,  222 ;  3 
Lans.,  82 :  3  Hun,  373 ;  9  Hun,  707 ;  38  Barb.,  51 ;  6 
T.  &  C.,  91 ;  29  How.  Pr.,  276 ;  1  Duer.  36 ;  10  Bos.,  308 ; 
47  Ind.,  104. 


BARKER 
GEORGE  R.'  BUCKLIN. 

Parties — Promise  to  Third  Person  for  the  Benefit 
of  the  Plaintiff— Action  Maintained— Statute 
of  Frauds. 

An  action  may  be  maintained  on  a  promise  made 
by  the  defendant  to  a  third  person  for  the  benefit  of 
the  plaintiff  without  any  consideration  moving 
from  the  plaintiff. 

Accordingly.where  B., being  indebted  to  the  plaint- 
iff, sold  property  to  the  defendant  who  agreed  to  pay 
the  price  of  it  to  the  plaintiff,  on  account  of  his  de- 
mand against  B.,  held,  that  the  plaintiff  might  main- 
tain an  action  against  the  defendant  on  such  prom- 
ise 

Such  agreement  is  not  a  promise  to  answer  for  the 
debt  of  a  third  person  and,  therefore,  is  not  required 
to  be  in  writing. 

There  is  a  distinction  between  a  promise  to  pay 
one's  own  debt  to  a  third  person  instead  of  his  own 
creditor,  the  latter  agreeing  that  the  payment  shall 
be  so  made  in  order  to  discharge  his  debt  to  such 
third  person ;  and  an  agreement  to  pay  the  debt  of 
another  person  to  the  creditor  of  such  person  upon 
some  other  consideration.  The  first  is  not  within 
the  Statute  of  Frauds ;  the  latter  is  and  is  void  even 
if  made  upon  a  new  and  distinct  consideration,  un- 
less it  be  also  in  writing  and  express  such  consider- 
ation. Per  Jewett,  J. 

The  cases  of  Simpson  v.  Patten,  4  Johns.,  422,  and 
Jackson  v.  Rayner,  12  Id.,  291,  commented  on  and 
explained.  Per  Jewett,  J.  • 

Citations— 1  Vent.,  6,  318.  332 ;  1  Str.,  592 ;  4  B.  & 
Aid.,  433;  5  Ad.  &  Ell.,  548;  14  East,  582;  Chit.,  Jr., 
Cont..  ed.  1842,  pp.  52,  53 ;  T.  Raym.,  302;  Cowp.,  443;  1 
Bos.  &  P.  101,  n.  b ;  3  Id.,  149,  n.  a;  1  Vin.  Abr.,  p.  333- 
337 ;  Actions  on  Assumpsit,  Z ;  29  Car.,  2 ;  2  Lev.,  210 ; 
2  Dowl.  &  R.,  277  : 1  Chit.  PL.  5 ;  Am.  Jur.,  No.  43,  pp. 
16, 17  ;  1  Johns.,  140;  10  Johns.,  412 ;  8  Johns.,  29,  39; 
13  Johns..  496 :  3  Johns.  Ch.,  254 ;  Styles,  296  ;  Cowp., 
437  ;  4  Cow.,  432 ;  9  Cow.,  639 ;  17  Mass.,  400 ;  3  Pick., 
91 ;  7  Conn.,  347 ;  2  Watts.,  104 ;  4  Johns.,  422 ;  12 
Johns.,  291 ;  2  R.  S.,  135,  sec.  2,  sub.  2;  5  Wend.,  235. 

A  SSUMPSIT,  tried  at  the  Chautauqua  Cir- 
J\.  cuit  in  June,  1844.  The  suit  was  brought 
to  recover  money  due  to  the  plaintiff  from 
Francis  B.  Bucklin,  a  brother  of  the  defend- 


NOTE.—  Parties— Contract  between  two  parties  for 
the  benefit  of  a  third— Right  of  third  party  to  main- 
tain action  on. 

Where  a  simple  contract  is  made  for  the  benefit  of  a 
third,  such  third  party  may  maintain  an  action 
thereon,  although  the  consideration  did  not  move 
from  him.  This  rule  holds  although  such  third  par- 
ty did  not  know  of  the  promise  when  made.  See 
Schermerhorn  v.  Vanderheyden,  1  Johns.,  139,  note. 

See,  also,  Ell  wood  v.  Monk,  5  Wend.,  235 ;  Del.  &  H. 
Canal  Co.  v.  Westchester  Co.  Bank,  4  Den.,  97 ;  and, 
see  numerous  authorities  cited  and  discussed  in  the 
above  case  of  Barker  v.  Bucklin. 

Statute  of  Frauds— Promise  to  pay  the  debt!  of 
another  on  a  new  and  original  consideration.  For  a 
full  discussion,  see  Farley  v.  Cleveland,  4  Cow.,  432, 
note ;  Leonard  v.  Vredenberg,  8  Johns.,  29,  note. 
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ant.  The  three  special  counts  in  the  declara- 
tion averred  that  the  defendant  in  considera- 
tion of  a  pair  of  horses  delivered  to  him  by 
Francis,  and  *of  forbearance  by  the  [*46 
plaintiff  to  prosecute  Francis  for  the  debt  at 
the  defendant's  request,  had  promised  the 
plaintiff  to  pay  him  the  value  of  the  horses  to- 
wards the  debt  which  Francis  owed  the  plaint- 
iff. Plea,  non  assumpsit. 
The  plaintiff  gave  in  evidence  a  bond  execut- 
ed by  Francis  Bucklin  to  him,  conditioned  for 
the  payment  of  $372.17  by  installments,  all  of 
which  had  become  payable  before  the  transac- 
tions afterwards  mentioned ;  and  a  letter  signed 
by  the  defendant,  as  follows: 

"LITTLE  FALLS,  Nov.  1,  1842. 
Esq.  Hazel  tine — Sir:  My  brother  Francis  has 
been  to  see  me  and  brought  his  team  down  to 
sell,  to  make  up  some  money  for  you.  Every 
effort  has  been  made  to  sell  them  but  in  vain. 
I  have  sold  my  place  since  he  has  been  here, 
and  I  get  no  money  till  spring.  I  am  coming 
out  in  the  spring,  as  soon  as  navigation  opens, 
to  settle  in  your  country.  I  have  taken  my 
brother's  team  and  will  be  accountable  to  you 
for  the  same  if  you  will  be  so  good  as  not  to 
trouble  him,  of  which  I  presume  you  will  not, 
according  to  the  recommendation  I  have  of 
you  by  your  most  esteemed  Francis  B.  Buck- 
lin. Yours  with  respect, 

GEORGE  R.  BUCKLIN." 

It  was  proved  that  the  bond  in  question  had 
been  placed  by  the  plaintiff  in  the  hands  of 
Mr.  Hazeltine  of  Jamestown,  an  attorney,  for 
collection.  F.  B.  Bucklin  testified  on  the  part 
of  the  plaintiff,  that  being  pressed  by  Hazel- 
tine  for  payment,  he  took  his  horses  to  Herki- 
mer  Co.,  with  a  view  to  sell  them  to  raise  mon- 
ey to  pay  the  bond  ;  but  not  finding  a  purchas- 
er, he  took  them  to  the  defendant,  who  receiv- 
ed them  and  agreed  to  pay  upon  the  demand 
in  the  hands  of  Mr.  Hazeltine,  $160,  on  account 
of  the  debt  due  from  the  witness,  that  being 
the  price  agreed  upon  for  the  horses  between 
the  defendant  and  the  witness, and  the  defend- 
ant on  that  occasion  gave  him  the  letter,  with 
which  he  immediately  returned  to  Chautauqua 
Co.  and  delivered  it  to  Mr.  Hazeltine  and  in- 
formed him  of  the  arrangement  with  the  de- 
fendant and  he  agreed  to  give  time  ;  but  this 
did  not  appear  to  have  been  communicated  to 
the  defendant.  In  the  spring  of  1843  the  de- 
fendant removed  to  Chautauqua  *Co.,  [*47 
when  the  witness  informed  him  that  the  letter 
was  in  Mr.  Hazeltine's  hands,  and  that  the 
witness  had  not  been  sued  on  the  bond.  The 
defendant  said  if  he  had  got  his  money  for  the 
farm  he  would  have  paid  for  the  horses,  but 
he  had  been  disappointed  and  could  not  pay 
until  he  should  receive  it,  which  would  be  in 
about  two  years.  The  witness  informed  Mr. 
Hazeltine  of  this,  but  not  at  the  defendant's 
request. 

Mr.  Hazeltine  testified  that  he  was  about  to 
prosecute  on  the  bond  as  the  attorney  for  the 
plaintiff  who  lived  in  Wisconsin,  when  Francis 
delivered  him  the  defendant's  letter,  upon  re- 
ceiving which  he  agreed  to  give  time  for  pay- 
ment as  requested  in  the  letter,  and  that  he  had 
no  other  demand  in  his  hands  against  Francis 
B.  Bucklin. 

The  defendant  moved  for  a  nonsuit,  insist- 
ing that  an  action  could  not  be  brought  in  the 
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name  of  the  plaintiff,  the  promise  being  made 
to  Hazeltine;  that  the  engagement  contained  in 
the  letter  was  to  be  accountable  for  the  horses, 
which  only  constituted  him  a  bailee  of  the 
property,  and  that  the  letter  contained  only  a 
proposition  to  be  accountable  for  the  horses  on 
condition  of  forbearance  to  sue  Francis,  and 
that,  to  render  it  binding  on  the  defendant, 
he  must  have  had  notice  that  it  was  accepted, 
which  had  not  been  shown.  The  judge  direct- 
ed a  nonsuit.  The  plaintiff  now  moves  for  a 
new  trial  on  a  case. 

Mr.  B.  D.  Noxon,  for  plaintiff. 

Mr.  N.  Hill,  Jr.,  for  defendant. 

By  the  Court,  Jewett,  J.  The  first  ques- 
tion which  I  shall  consider  is,  whether  the 
plaintiff  under  a  count  adapted  to  the  case  can 
sustain  an  action  to  enforce  the  defendant's 
promise  to  pay  the  price  of  the  horses  which 
he  purchased.  This  involves  the  question, 
whether,  in  cases  of  simple  contracts,  where 
one  makes  a  promise  to  another,  for  the  benefit 
of  a  third  person,  he  can  maintain  an  action 
upon  it,  though  the  consideration  does  not 
move  from  him.  Upon  this  question,  the  ad- 
judged cases  in  England  are  somewhat  contra- 
dictory. That  such  promises  are  binding,  all 
48*]  *agree.  The  difficulty  seems  to  be  as  to 
which  party  has  the  right  of  action.  There  is 
a  class  of  cases  in  which  it  is  held  that  as  be- 
tween the  plaintiff  and  defendant  there  must 
be  a  privity  of  contract,  and  if  the  plaintiff  is 
a  stranger  to  the  consideration,  and  no  prom- 
ise is  made  by  the  defendant  to  him, he  cannot 
maintain  an  action  although  a  promise  has  been 
made  to  pay  the  plaintiff.  Bourne  v.  Mason,\ 
Vent.,  6,  was  an  action  of  assumpsit.  The 
plaintiff  declared  that  one  Parrie  was  indebted 
to  him  and  the  defendants  in  two  several  sums 
of  money,  and  that  a  stranger  was  indebted  in 
another  sum  to  Parrie;  that  there  being  a  com- 
munication between  them,  the  defendants,  in 
consideration  that  Parrie  would  permit  them 
to  sue  the  stranger  in  his  name,  for  the  sum 
due  to  him,  promised  that  they  would  pay  the 
sum  which  Parrie  owed  to  the  plaintiff  ;  and 
alleged  that  Parrie  permitted  them  to  sue,  and 
that  they  recovered.  After  verdict  for  the 
plaintiff,  it  was  moved,  in  arrest  of  judgment, 
that  the  plaintiff  could  not  bring  this  action  ; 
for  he  was  a  stranger  to  the  consideration.  In 
behalf  of  the  plaintiff  a  judgment  was  cited  in 
1658,  between  Sprat  and  Agar,  in  the  K.  B., 
where  one  promised  to  the  father,  in  consider- 
ation that  he  would  give  his  daughter  in  mar 
riage  with  his  son,  he  would  settle  so  much 
land.  After  the  marriage  the  son  brought  the 
action,  and  it  was  adjudged  maintainable.  And 
another  case  was  cited,  of  a  promise  to  a  phy- 
sician, that  if  he  did  such  a  cure  he  would  give 
such  a  sum  of  money  to  himself,  and  another 
to  his  daughter,  and  it  was  resolved,  that  the 
daughter  might  bring  an  assumpsit ;  to  which 
cases  the  court  agreed  ;  "  for  in  the  one  case 
the  parties  that  brought  the  assumpsit  did  the 
meritorious  act,  though  the  promise  was  made 
to  another;  and  in  the  other  case  the  nearness 
of  the  relation  gives  the  daughter  the  benefit 
of  the  consideration  performed  by  her  father. 
But  here  the  plaintiff  did  nothing  of  trouble  to 
himself,  or  benefit  to  the  defendant,  but  is  a 
mere  stranger  to  the  consideration."  It  was, 
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therefore,  adjudged  that  the  plaintiff  take  noth- 
ing by  his  bill.  In  Crow  v.  Rogers,  1  Str.,592, 
one  H.  was  indebted  to  the  plaintiff,  and  the 
defendant  promised  to  pay  H.'s  debt  to  the 
plaintiff,  if  H.  would  assign  his  interest  in  a 
*house  to  the  defendant.and  H.  assigned  [*49 
(or  offered  to  assign,  which  was  tantamount  in 
law),yet  it  was  held  that  the  plaintiff  could  not 
recover  on  this  promise,  because  he  was  a 
stranger  to  the  consideration. 

The  principle  contained  in  these  cases  was 
recognized  and  approved  in  the  case  of  Price 
v.  Easton,  4  B.  &  Adol.,  433.  The  declara- 
tion stated  that  W.  P.  owed  the  plaintiff  £13, 
that  in  consideration  thereof,  and  that  W.  P. 
at  the  defendant's  request,  had  promised  the 
defendant  to  work  for  him  at  certain  wages, 
and  also  in  consideration  of  W.  P.  leaving  the 
amount  which  might  be  earned  by  him  in  the  de- 
fendant's hands,  he,  the  defendant,  undertook 
and  promised  to  pay  the  plaintiff  the  said  sum 
of  £13  ;  averment,  that  W.  P.  performed  his 
part  of  the  agreement  ;  breach,  non-payment 
to  the  plaintiff  of  the  £13.  After  verdict  for 
the  plaintiff  on  plea  of  the  general  issue,  a  mo- 
tion in  arrest  of  judgment  was  made,  on  the 
ground  that  the  plaintiff  was  a  mere  stranger 
to  the  consideration.  Denman,  Ch.  J.,  said  : 
"I  think  the  declaration  cannot  be  supported, 
as  it  does  not  show  any  consideration  for  the 
promise  moving  from  the  plaintiff  to  the  de- 
fendant." Littledale,  J.,  said:  "  No  privity  is 
shown  between  the  plaintiff  and  defendant. 
This  case  is  precisely  like  Crow  v.  Rogers,  1 
Str.,  592,  and  must  be  governed  by  it."  Taun- 
ton,  J.,  said:  "It  is  consistent  with  all  the  mat- 
ter alleged  in  the  declaration,  that  the  plaintiff 
may  have  been  entirely  ignorant  of  the  ar- 
rangement between  William  Price  and  the  de- 
fendant." 

The  case  of  Lilly  v.  Hays,  5  Ad.  &  Ell. ,  548, 
recognizes  as  sound  law  the  principle  stated  in 
the.case  of  Crow  v.  Rogers,  and  others  of  that 
class.  But  a  distinction  is  made  between  those 
cases  and  the  one  then  under  consideration, the 
court  holding  that  the  debtor  in  this  case.in  ad- 
vancing the  money  which  was  the  subject  of 
the  action  to  the  defendant  to  be  paid  to  the 
plaintiff,  his  creditor  acted  as  the  agent  of  the 
plaintiff,  and  thus  that  the  consideration  for 
the  promise  moved  from  the  plaintiff.  It  is  not 
very  apparent  how  it  could  be  said  to  move 
from  the  plaintiff.  The  action  was  for  money 
had  and  received,  and  on  an  account  stated. 
The  case  was  this:  one  Wood  was  indebted  to 
*the  plaintiff  in  £100,  lent  on  his  accept-  [*5O 
ance  at  two  months  ;  Wood  also  owed  money 
to  the  defendant.  When  the  plaintiff's  bill  be- 
came due,  Wood  was  in  Scotland.  Some  days 
after  the  maturity  of  the  bill,  the  defendant 
said  to  a  witness  that  he  had  received  £100 
from  Wood,  but  did  not  know  exactly  what 
bill  it  was  to  take  up.  In  a  conversation  after- 
wards between  the  plaintiff  and  defendant,  the 
latter  said  he  had  received  some  money  from 
Wood,  but  Wood  owed  him  £40  or  £50.  An- 
other witness  stated  that  having  received  a  let- 
ter from  Wood  (after  the  plaintiff's  bill  had 
matured)  he  called  on  defendant  and  said  to 
him:  "  I  have  heard  from  Wood  with  regard 
to  the  bill,  about  what  you  before  spoke  to  me" 
(which  the  witness  explained  as  referring  to  an 
occasion  on  which  defendant  had  told  witness 
4  41) 


60 


STJPBEME  COTJBT,  STATE  OF  NEW  YOBK 


1846 


that  he  had  received  a  £100  bill  and  asked  him 
what  he  should  do  with  it,  saying  that  he  had 
had  no  specific  directions;  that  Wood  owed 
him  money,  but  it  could  not  be  for  that  as  it 
would  not  be  due  for  some  months).  The  wit- 
ness then  told  defendant,  that  Wood  said  the 
£100  was  for  the  plaintiff;  upon  which  the  de- 
fendant said  it  should  be  immediately  paid. 
The  defendant's  counsel  objected  that  there  was 
no  proof  of  the  defendant  having  authorized 
either  of  the  witnesses  to  communicate  the 
above  statements  to  the  plaintiff,  and  that  noth- 
ing had  been  shown  upon  which  the  plaintiff 
could  ground  a  promise  by  the  defendant  to 
pay  him  £100.  The  Ld.  Ch.  J.  left  it  to  the 
jury  whether  or  not  the  defendant  had  author- 
ized a  statement  to  the  plaintiff  that  he  had  re- 
ceived £100  to  his  use.  The  jury  found  for 
the  plaintiff.  On  a  motion  for  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered,  it 
was  urged  that  there  was  no  consideration  mov- 
ing from  the  plaintiff  to  the  defendant  for  a 
promise  by  the  latter  to  pay  the  £100  received 
to  the  plaintiff's  use.  and  that  the  rule  to  be 
collected  from  Williams  v.  Everett,  14  East,  582, 
and  other  cases  was,  that  an  action  for  money 
had  and  received  does  not  lie  when  money  has 
been  sent  to  the  defendant  with  a  direction  to 
pay  it  to  the  plaintiff,  unless  something  further 
has  been  done  before  the  commencement  of  an 
action,  to  constitute  a  privity  between  the  de- 
fendant and  the  plaintiff.  Wood  might  have 
51*]  recalled  the  £100  at  any  time  *while  it 
remained  unpaid.  The  defendant  held  it  to 
his  use.  Patteson,  J.,  observed  :  "It  appears 
in  this  case,  that  the  defendant  had  stated;  in 
effect,  that  he  held  the  £100  to  the  plaintiff's 
use;  and  had  allowed  him  to  be  told  so.  The 
only  question  is,  upon  the  alleged  want  of  a 
consideration  moving  from  the  plaintiff.  It  is 
true  that  the  rule  of  law  requires  such  a  con- 
sideration in  all  cases;  though  in  an  action  for 
money  had  and  received, a  direct  consideration 
moving  from  the  plaintiff  is  seldom  shown. 
But  suppose  that  a  debtor  sent  money  to  a  gen- 
eral agent  for  the  creditor,  would  there  be  any 
doubt  that,  as  soon  as  the  agent  received  it,  he 
would  be  accountable  to  the  creditor  for  it,  as 
money  had  and  received  to  his  use  ?  Would 
it  be  an  answer  that  there  was  no  consideration 
moving  from  the  creditor  to  the  agent?  Or  is 
it  not  a  consideration  if  the  money  is  sent  to  a 
general  agent  for  the  creditor,  and  received  by 
him,  he  informing  the  creditor  of  it  ?  That  is 
the  case  here.  The  money  was  sent  by  Wood 
to  the  defendant,  he  admitting  holding  it  for 
the  plaintiff's  use,  and  said  he  would  pay  it  to 
him.  There  is  a  consideration  moving  then, 
through  the  instrumentality  of  Wood, the  orig- 
inal debtor  to  the  defendant,  as  agent  for  the 
plaintiff."  Williams,  .J.,  Coleridge,  J.,  and 
Lord  Denman,  Ch.  J.,  were  of  the  same  opin- 
ion. 

Chitty,  Jr.,  Contracts,  ed.  1842,  p.  53,  says: 
"The  cases  seem  to  have  been  contradictory 
(though  it  is  now  a  rule  of  law  which  has  been 
recognized  in  several  cases,  that  the  consid- 
eration for  a  promise  must  move  from  the  plaint- 
iff) upon  the  question,  whether  a  person  can 
sue  upon  a  promise,  even  though  it  be  pro- 
fessedly for  his  benefit,  when  he  is  an  entire 
stranger  to  the  consideration,  that  is,  has  taken 
nothing  of  trouble  or  charge  upon  himself,  or 
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occasioned  any  benefit  to  the  promisor,  but 
such  trouble  has  been  sustained  or  advantage 
conferred  by  a  third  person." 

On  the  other  hand,  that  a  party  to  be  bene- 
fited by  the  promise  may  sustain  an  action  on 
it,  although  a  stranger  to  the  consideration,  is 
sustained  by  numerous  cases  of  high  authority, 
both  in  the  courts  in  England  and  here.  I  wili 
refer  to  a  few  of  them.  Dutton  v.  Poole,  1 
Vent.,  318,  332.  decided  in  the  K.  B.  and  af- 
firmed *on  error  in  the  Exchequer  Cham-  [*5J£ 
ber,  T.  Raym.,  302,  is  a  leading  case  sustain- 
ing the  proposition.  The  father  of  the  plaint- 
iff's wife,  being  seised  of  certain  lands  which 
prior  to  the  time  of  the  suit  had  descended  to 
the  defendant,  and  being  about  to  cut  £1,000 
worth  of  timber  off  from  the  said  lands  to- 
raise  a  portion  for  his  said  daughter,  the  de- 
fendant promised  the  father,  in  consideration 
that  he  would  forbear  to  fell  the  timber,  that 
he  would  pay  the  said  daughter  £1,000.  After 
verdict  for  the  plaintiffs  upon  non  assumpsit, 
it  was  moved  in  arrest  of  judgment  that  the 
father  ought  to  have  brought  this  action  and 
not  the  husband  and  wife.  The  point  was 
largely  debated,  and  it  was  held  that  the 
daughter  might  maintain  an  action  on  the 
promise.  The  court  said:  "It  might  be  anoth- 
er case,  if  the  money  had  been  to  have  been 
paid  to  a  stranger;  but  there  is  such  a  nearness 
of  relation  between  the  father  and  child,  and 
it  is  a  kind  of  debt  to  the  child  to  be  provided 
for,  that  the  plaintiff  is  plainly  concerned." 
Ld.  Mansfield,  in  Martyn  v.  Hind,  Cowp. ,  443, 
said  it  was  a  matter  of  surprise  how  a  doubt 
could  have  arisen  in  that  case;  and  Buller,  J., 
in  Marchington  v.  Vernon,  1  Bos.  &  P.,  101,  n. 
b,  said:  "  Independent  of  the  rules  which  pre- 
vail in  mercantile  transactions,  if  one  person 
makes  a  promise  to  another  for  the  benefit  of  a. 
third,  that  third  person  may  maintain  an  action 
upon  it."  In  note  a  to  the  case  of  Pigott  v. 
Thompson,  3  Id.,  149,  it  is  stated  that  "  With 
respect  to  the  right  of  a  third  person  to  sue 
upon  a  parol  promise  made  to  another  for  his 
benefit,  there  is  great  contradiction  among  the 
older  cases,  all  which  are  collected  1  Vin. 
Abr.,  pp.  383-337,  Actions  of  Assumpsit,  Z. 
But  in  Duttonv.  Poole,  29  Car.  II.;  2  Lev.,  210; 
1  Vent.,  318,  the  point  seems  to  have  been  very 
fully  considered  and  very  solemnly  decided.1' 
"In  that  case,  indeed,  some  stress  was  laid 
upon  the  nearness  of  relationship  between  the 
plaintiff's  wife  and  her  father,  to  whom  the 
promise  was  made;  but  another  case  has  since 
occurred  to  which  that  reason  does  not  apply." 
Ld.  Alvanley,  Ch.  J.,  in  Pigott  v.  Thompson, 
said:  "  It  is  not  necessary  to  discuss  whether 
if  A  let  land  to  B,  in  consideration  of  which 
the  latter  promises  to  pay  the  rent  to  C,  his 
executors  and  administrators,  C  may  maintain 
*an  action  on  that  promise.  I  have  little  [*53 
doubt,  however,  that  the  action  might  be  main- 
tained, and  that  the  consideration  would  be 
sufficient."  Abbott,  Ch.  J.,  in  Carnegie  v. 
Waugh,  2  Dowl.  &  R.,  277,  said:  "But,  at  any 
rate,  this  is  not  a  deed  under  seal,  and  I  am  not 
aware  of  any  case  which  has  extended  the  rule, 
that  a  third  person  cannot  take  advantage  of  a 
deed  inter  paries,  to  contracts  not  under  seal." 
Mr.  Chitty,  in  his  treatise  on  Pleading,  Vol. 
I.,  p.  5,  states  the  rule  thus:  "When  a  contract 
not  under  seal  is  made  with  A  to  pay  B  a  sum, 
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of  money,  B  may  sustain  an  action  in  his  own 
name  ;  but  if  the  promise  had  been  to  pay  A 
for  the  use  of  B,  A  is  a  trustee,  and  B  having 
no  legal  interest,  cannot  sue." 

A  writer  in  the  American  Jurist,  No.  43,  pp. 
16,  17,  has  ably  reviewed  many  of  the  cases  on 
this  subject,  and  comes  to  the  conclusion  that 
"  It  is  now  well  settled,  as  a  general  rule,  that 
in  cases  of  simple  contracts,  if  one  person 
makes  a  promise  to  another,  for  the  benefit  of 
a  third,  the  third  may  maintain  an  action  upon 
it,  though  the  consideration  does  not  move 
from  him." 

I  think  the  rule  is  settled  in  the  same  way 
by  this  court.  In  Schemerhorn  v.  Vanderhey- 
den,  1  Johns.,  140,  the  plaintiff  declared  on  a 
promise  made  by  the  defendant  to  one  John  C. 
Schemerhorn,  to  deliver  a  cherry  desk,  of  the 
value  of  $25,  to  the  plaintiff's  wife.  It  was 
objected  that  no  action  could  be  maintained 
by  the  plaintiff  on  a  promise  made  by  the  de- 
fendant to  John  C.  Schemerhorn.  The  court 
said:  "We  are  of  opinion  that  where  one  per- 
son makes  a  promise  to  another  for  the  benefit 
of  a  third  person,  that  third  person  may  main- 
tain an  action  on  such  promise.  This  was  the 
doctrine  of  the  K.  B.  in  the  case  of  Dulton  v. 
Poole,  2  Lev.,  210,  affirmed  in  error.  The  same 
principle  has,  since  that  time,  been  repeatedly 
sanctioned  by  the  decisions  of  the  English 
courts.  Vide,  3  Bos.  &  P.,  149,  in  denotes  to 
Pigott  v.  Thompson." 

The  decision  in  the  case  of  Gold  v.  Phillips, 
10  Johns.,  412,  proceeded  upon  the  same  prin- 
ciple. One  Wood  being  indebted  to  the  plaint- 
iffs for  services  as  attorneys,  rendered  for  him 
on  his  retainer,  sold  and  conveyed  a  farm  to 
54*]  the  defendants  *for  the  price  of  $4,210, 
for  the  payment  of  which  the  defendants  exe- 
cuted their  bond  with  their  mortgage  upon  the 
premises  to  Wood,  in  which  the  time  and  man- 
ner of  payment  was  specified.  A  certain  sum 
was  to  be  paid  to  Wood;  the  residue  was  made 
up  of  different  debts  specified  in  the  bond, 
which  the  defendants  were  bound  to  pay;  they 
were  also  bound  to  pay  the  plaintiffs  their  de- 
mand for  costs  against  Wood,  which,  as  the 
witness  thought,  was  specified  in  the  bond. 
The  defendants  addressed  a  letter  to  the  plaint- 
iffs in  which  they  informed  them  that  "An  ar- 
rangement has  been  made  between  us  and 
Aaron  Wood,  by  which  we  are  to  be  account- 
able to  you  for  the  balance  due  from  him  to 
you  on  account."  A  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  this  court. 
The  court  held  that  "The  promise  of  the  de- 
fendants was  not  within  the  Statute  of  Frauds. " 
It  had  no  immediate  connection  with  the  orig- 
inal contract,  but  was  founded  on  a  new  and 
distinct  consideration.  The  distinction  noticed 
in  Leonard  v.  Vredenburgh,  8  Johns.,  39,  ap- 
plies to  this  case  and  takes  it  out  of  the  stat- 
ute. The  defendants  made  the  promise  in  con- 
sideration of  a  sale  of  lands  made  to  them  by 
Aaron  Wood;  and  they  assumed  to  pay  the 
debt  of  the  plaintiffs,  as  being,  by  arrange- 
ment with  Wood,  part  payment  of  the  purchase 
money.  Here  was  a  valid  assumption  of  the 
debt  of  Aaron  Wood."  The  same  rule  is  again 
recognized  in  Shear  v.  Mallory,  13  Johns.,  496. 
The  case  came  into  this  court  on  certiorari  to 
a  justice's  court,  where  the  defendants  in  er- 
ror, as  overseers  of  the  poor,  brought  an  ac- 
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tion  against  the  plaintiff  in  error  on  a  promise 
alleged  to  have  been  made  by  him  for  the 
maintenance  of  a  bastard  child,  born  of  the 
body  of  his  daughter.  The  defendant  below 
had  taken  out  a  warrant  against  the  putative 
father  of  the  child.  On  his  arrest  the  defendant 
settled  with  him,  and  no  further  proceedings 
were  had  against  the  putative  father.  The  de- 
fendant below  at  several  times  had  acknowl- 
edged that  he  had  to  maintain  the  child.  The 
plaintiffs  below,  as  overseers,  had  expended 
money  in  the  support  of  the  child,  and  they 
recovered  before  the  justice.  This  court  said: 
"The  promise  made  by  the  defendant  below, 
to  maintain  the  bastard  child,  cannot  be  made 
to  inure  to  the  benefit  of  the  *plaintiffs  [*55 
below.  In  general,  it  is  necessary  that  the  con- 
sideration on  which  a  promise  is  founded  should 
move  from  the  party  in  whose  favor  the  prom- 
ise is  made.  There  are  some  cases,  however, 
where  a  party  in  whose  favor  the  promise  is 
made  may  maintain  an  action,  although  the  con- 
sideration moves  from  another  person ;  but  in 
the  present  case  the  consideration  did  not  move 
from  the  plaintiffs  below,  nor  was  the  promise 
made  to  them  or  for  their  benefit.  It  does  not 
appear  that  they  were  the  overseers  of  the 
poor  at  the  time  the  putative  father  was  pro- 
ceeded against;  and  admitting  that  the  prom- 
ise to  maintain  the  child  inured  to  the  benefit 
of  the  then  overseers,  they  are  not  a  body 
corporate,  so  that  their  successors  can  sue  in 
their  own  name  upon  such  promise. "  Chan- 
cellor Kent,  in  Cumberland  v.  Godrington,  3 
Johns.  Ch.,  254,  recognized  the  rule  as  sound, 
that  if  one  person  makes  a  promise  to  another 
for  the  benefit  of  a  third,  that  third  person  at 
law  may  maintain  an  action  on  the  promise  ; 
and  for  this  he  cited  Duiton  v.  Poole,  supra ; 
Starkey  v.  Mitt,  Styles,  296;  Martyn  v.  Hind, 
Cowp.,  437;  Marchington  v.  Vernon,  1  Bos.  & 
P.,  101,  n.;  Ld.  Alverly,  in  3  Id.,  149,  and  n.; 
Schemerhorn  v.  Vanderheyden,  supra.  The  case 
of  Farley  v.  Cleveland,  4  Cow. ,  432,  was  this  : 
one  Moon  was  indebted  to  the  plaintiff  in  $100, 
for  which  the  plaintiff  held  his  promissory 
note.  After  the  maturity  of  the  note,  Moon 
sold  and  delivered  to  the  defendant  Cleveland 
a  quantity  of  hay  of  the  value  of  $150,  in  con- 
sideration of  which  Cleveland  promised  to  pay 
the  note  of  Moon  to  the  plaintiff.  The  declara- 
tion counted  specially  on  this  contract.  The 
promise  was  by  parol.  The  plaintiff  was  non- 
suited in  the  C.P.  where  the  action  was  brought 
on  the  ground  that  the  promise  being  to  pay 
the  debt  of  another,  and  not  in  writing,  was 
void  within  the  Statue  of  Frauds.  Error  be- 
ing brought  to  this  court,  the  judgment  was 
reversed.  Savage,  Ch.  J.,  in  delivering  the 
opinion  of  this  court,  reviewed  some  of  the 
leading  cases  adjudged  in  England  and  here, 
upon  the  question  whether  such  promise  was 
within  that  part  of  the  Statute  of  Frauds  which 
provides  that  "No  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  *the  debt,  [*56 
default  or  miscarriage  of  another  person,  un- 
less the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,"  and  came  to 
the  conclusion  that  "  In  all  these  cases  found- 
ed upon  a  new  and  original  consideration  of 
benefit  to  the  defendant  or  harm  to  the  plaintiff. 
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moving  to  the  party  making  the  promise,  ei- 
ther from  the  plaintiff  or  the  original  debtor,  the 
subsisting  liability  of  the  original  debtor  is  no 
objection  to  the  recovery."  This  judgment 
was  affirmed  on  error  in  the  Court  for  the  Cor- 
rection of  Errors.  9  Cow.,  639.  This  princi- 
ple seems  to  be  well  settled  in  several  of  our 
sister  States.  In  Arnold  v.  Lyman,  17  Mass., 
400,  Parker,  Ch.  J.,  said:  "Generally,  he  for 
whose  interest  a  promise  is  made  may  maintain 
an  action  upon  it,  although  the  promise  be 
made  to  another  and  not  to  him."  And  again; 
in  Cabot  v.  Haskins,  3  Pick.,  91,  the  same 
learned  judge  said:  "We  think  there  is  no 
doubt,  if  A  advances  money  to  B,  who  in  con- 
sideration thereof  at  A's  request  promises  to 
pay  C,  that  C  may  maintain  an  action  upon 
this  promise."  And  so  in  Crocker  v.  Higgins, 
7  Conn.,  347,  Hosmer,  Ch.  J.,  said:  "Even 
in  a  court  of  law,  where  the  question  is  em- 
barrassed by  considerations  somewhat  artificial 
and  technical,  it  is  now  established  that  a  third 
person  may  maintain  a  suit  on  a  parol  promise 
made  for  his  benefit,  although  he  is  not  a  par- 
ty to  the  contract."  "In  other  words,  it  is  a 
decided  point  that  such  person  ha?  a  legal  right 
or  title  arising  out  of  the  promise."  The  same 
rule  is  recognized  in  Hindv.  Holdship,  2  Watts, 
104. 

Some  of  the  cases  already  referred  to  bear 
upon  the  objection  arising  out  of  the  provis 
ion  in  the  Statute  of  Frauds  requiring  agree- 
ments to  pay  the  debt  of  another  to  be  in  writ- 
ing. That  objection,  being  insisted  on  by  the 
defendant's  counsel,  will  be  more  fully  con- 
sidered. 

The  cases  of  Simpson  v.  Patten,  4  Johns., 
422,  and  Jackson  v.  Rayner,  12  Id. ,  291,  are 
relied  on  by  the  counsel  for  the  defendant  to 
sustain  the  position  that  the  defendant's  prom- 
ise is  within  the  provisions  of  the  Statute  of 
Frauds,  2  R.  S.,  135,  sec.  2,  sub.  2,  and,  there- 
fore, void.  Both  of  those  cases  came  here  on 
certiorari  from  a  justice's  court.  In  the  for- 
57*]  mer,  Patten  sued  *Simpson  on  a  prom- 
ise that  if  he  (Patten)  would  forbear  to  sue  one 
J.  S.,  the  defendant  would  pay  Patten  the 
amount  of  a  note  of  J.  S.  to  Patten  then  due, 
as  soon  as  he  could  sell  an  acre  of  land  belong- 
ing to  J.  S.  which  he  was  authorized  to  sell  ; 
averring  that  Simpson  did  sell  the  acre  of  land 
for  $50.  The  plaintiff  recovered  before  the  jus- 
tice, although  the  promise  was  by  parol.  This 
court  reversed  the  judgment,  holding  that  "A 
promise  to  pay  the  debt  of  a  third  person  must 
be  in  writing,  notwithstanding  it  is  made  on 
a  sufficient  consideration."  I  see  no  conflict 
between  any  principle  decided  in  this  case  and 
the  doctrine  of  any  other  case  referred  to.  It 
is  nowhere  denied  at  this  day,  under  our  stat- 
ute, but  that  a  promise  to  the  creditor  to  pay 
the  debt  of  a  third  person,  to  be  upheld,  must 
not  only  be  made  upon  sufficient  consideration, 
but  that  the  agreement  expressing  the  consid- 
eration must  be  in  writing.  In  that  case,  it  is 
apparent  that  when  Simpson  made  the  prom- 
ise he  had  not  received  any  consideration  ;  he 
had  not  then  sold  the  acre  of  land,  nor  was  the 
promise  in  writing.  In  Jackson  v.  Rayner  the 
facts  were  these:  Rayner  held  a  note  made  by 
one  M.  Jackson,  a  son  of  the  defendant,  which 
had  been  indorsed  by  one  Edson.  Rayner  sued 
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M.  Jackson  on  the  note  by  warrant.  When 
the  constable  was  about  to  serve  the  warrant, 
the  defendant  told  the  constable  "not  to  serve 
the  warrant,  for  he  the  defendant  would  pay  the 
debt  if  an  honest  one  ;"  upon  which  Rayner 
being  satisfied  withdrew  his  suit.  Soon  after, 
the  defendant  saw  the  constable  and  told  him 
to  tell  Rayner  "to  give  himself  no  further 
trouble  about  it,  for  he  would  pay  the  debt ; 
as  he  had  taken  his  son's  property  and  meant 
to  pay  his  honest  debts."  This  suit  was  for 
the  amount  of  the  note,  and  there  being  no 
note  in  writing  of  the  new  promise,  Jackson 
relied  on  the  Statute  of  Frauds.  The  justice 
however  rendered  judgment  for  Rayner, which 
was  reversed  in  this  court.  '  'The  fair  construc- 
tion (say  the  court)  of  the  parol  proof  in  this 
case  is,  that  the  defendant  had  received  an  as- 
signment of  his  son's  property,  in  trust,  for  the 
payment  of  his  son's  debts  ;  and  from  that 
fund  he  promised  to  pay  the  debt  now  in  ques- 
tion. He  is  to  be  regarded  as  a  trustee  for 
the  creditors  of  his  son ;  and  his  absolute  prom- 
ise to  this  creditor  is  evidence  *that  the  [*58 
fund  was  adequate.  But  the  original  debt  of 
the  son  was  still  subsisting,  and  according  to 
the  decision  in  the  case  of  Simpson  v.  Patten, 
4  Johns.,  422,  and  the  authorities  there  cited, 
it  seems  well  settled  that  a  promise  to  pay  the 
debt  of  a  third  person  must  be  in  writing,  not- 
withstanding it  is  made  on  a  sufficient  consid- 
eration." This  case  also,  I  think,  was  well  de- 
cided, and  it  does  not  as  has  been  supposed, 
conflict  with  that  of  Farley  v.  Cleveland,  unless 
it  may  be  supposed  that  the  fact  that  the  orig- 
inal debt  of  the  son  being  still  subsisting,  in- 
fluenced or  controlled  the  decision.  It  is  quite 
clear  to  me  that  that  case  is  well  sustained  on 
the  ground  that  the  promise  of  Jackson  was 
to  pay  the  debt  of  a  third  person  and  not  a 
promise  to  pay  a  debt  contracted  by  him  with 
his  son,  to  the  creditor  of  his  son.  The  de- 
fendant had  not  contracted  a  debt  by  becom- 
ing the  assignee  of  certain  property  of  his  son 
for  the  benefit  of  his  creditors.  He  had  taken 
upon  himself  the  discharge  of  a  trust  only;  his 
promise,  whatever  it  was,  was  purely  to  pay 
the  debt  of  the  plaintiff,  a  third  person,  founded 
upon  no  consideration  of  benefit  to  him,  not 
evidenced  by  any  note  or  memorandum  in 
writing,  and  was,  therefore,  clearly  within  the 
Statute  of  Frauds. 

The  case  of  Farley  v.  Cleveland  was  not  the 
case  of  a  promise  to  pay  the  debt  of  a  third 
person.  The  promise  of  Cleveland  was  to  pay 
to  Farley  for  Moon  a  sum  of  money  which 
Moon  owed  him,  which  Cleveland  owed  Moon 
for  hay  purchased  of  and  delivered  to  him  by 
Moon  at  the  time  of  the  promise,  legitimately 
involving  no  question  under  the  Statute  of 
Frauds, but  merely  the  question  whether  a  per- 
son can  sustain  a  suit  upon  a  promise  made  to 
another  for  his  benefit,  he  being  a  stranger  to 
the  consideration. 

The  case  at  bar  is  a  parallel  case  with  Par- 
ley v.  Cleveland,  so  far  as  the  principle  upon 
which  the  plaintiff's  claim  and  defendant's  lia- 
bility rest.  The  defendant,  as  appears  by  the 
evidence  of  Francis  B.  Bucklin,  purchased  of 
the  witness  a  pair  of  horses  at  the  price  of 
$160,  which  he  agreed  to  pay  to  the  plaintiff  to 
be  applied  upon  a  debt  owing  by  the  witness 
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to  him,  involving,  as  I  think,  no  question 
under  the  Statute  of  Frauds,  but  merely  the 
question  whether,  where  one  person  makes  a 
59*]  promise  *to  another  for  the  benefit  of  a 
third,  the  third  may  maintain  an  action  upon 
it,  though  the  consideration  does  not  move 
from  him. 

In  Ellwood  v.  Monk,  5  Wend.,  235,  the  ques- 
tion arose  on  demurrer.  The  case  made  by  the 
second  special  count  of  the  declaration  was  this: 
the  plaintiff  was  the  payee  and  holder  of  three 
notes  made  by  one  Johannes  Monk,  each  fora 
quantity  of  hemlock  boards,  dated  in  Novem- 
ber, 1819,  and  payable  in  January,  1822,  1823 
and  1824.  January  1,  1823,  the  defendant 
Jacob  Monk,  in  consideration  that  Johannes 
Monk  then  gave  and  delivered  to  him  a  large 
portion  of  property  of  great  value,  to  wit:  of 
the  value  of  $500,  undertook  and  promised  to 
pay  among  certain  creditors  named  of  said  Jo- 
hannes, the  said  demand  of  the  plaintiff  aris- 
ing upon  said  notes,  averring  that  the  plaint- 
iff's demand  against  Johannes  was  $300,  and 
that  he,  confiding  in  the  defendant's  prom- 
ise, stayed  all  proceedings  and  the  collection 
of  his  debt  against  Johannes.  The  court  held 
that  the  contract  set  forth  was  obligatory  upon 
the  defendant,  without  being  reduced  to  writ- 
ing. It  was  said,  however,  that  "The  promise 
was  to  pay  the  debt  of  a  third  person,  but  yet 
it  is  not  within  the  Statute  of  Frauds,  being 
made  upon  a  new  and  distinct  consideration," 
citing  Farley  v.  Cleveland  as  authority  for  that 
principle.  I  agree  that  the  case  was  well  decided ; 
but  as  I  think  a  wrong  reason  was  given  for  it. 
It  is  difficult,  it  seems  tome,  to  hold  that  a  par- 
ticular promise  is  to  pay  the  debt  of  a  third  per- 
son and  obligatory  on  the  promisor,  and  not 
within  the  provisions  of  the  Statute  of  Frauds, 
although  not  in  writing,  because  it  is  founded 
upon  a  new  and  distinct  consideration.  The 
idea  of  the  necessity  of  a  new  consideration  to 
uphold  a  promise  of  one  person  to  pay  anoth- 
er's debt,  I  apprehend  is  only  applicable  to 
such  promise  made  in  a  negotiation  between 
the  creditor  and  such  person  proposing  to  pay 
the  debt  of  another  to  the  creditor  ;  there  it  is 
well  settled  that  a  promise  by  such  person  even 
in  writing  to  pay  a  debt  already  incurred,  is 
not  available  if  there  be  no  new  consideration. 
Chitty,  Jr.,  Contracts,  ed.,  1842,  p.  52;  Leon- 
ard v.  Vredenburgh,  8  Johns.,  29.  And  where 
there  is  a  new  consideration  for  a  promise  by 
6O*J  one  to  pay  the  debt  of  another,  *the 
promise  is  void  by  the  provisions  of  the  stat- 
ute, unless  the  agreement,  or  some  note  or 
memorandum  thereof  expressing  the  consid- 
eration shall  be  in  writing.  An  agreement  on 
the  part  of  a  creditor  to  forbear  to  sue  a  debt- 
or, is  a  good  consideration  to  uphold  a  prom- 
ise of  a  third  person  to  pay  the  debt;  so  un- 
doubtedly a  like  promise  to  a  creditor  in  con- 
sideration of  the  transfer  by  the  creditor  to  the 
promisor  of  property  would  be  available  to  the 
creditor,  if  such  agreement  should  be  in  writ- 
ing as  provided  by  the  statute  ;  but  otherwise 
the  agreement  would  be  void,  notwithstanding 
the  new  and  distinct  consideration  for  such 
promise.  To  constitute  a  valid  agreement  to 
pay  the  debt  of  another,  therefore,  there  must 
be  not  only  a  good  consideration,  but  the 
agreement  must  be  in  writing  and  must  express 
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the  consideration.  Both  ingredients  must  con- 
cur, or  the  agreement  will  be  void. 

There  cannot  be  any  objection  arising  under 
the  statute  to  the  enforcing  a  promise  made  upon 
good  consideration,  by  a  third  person  to  a  debt- 
or, to  pay  his  creditor  a  specified  debt,  although 
such  agreement  is  not  in  writing.  The  statute 
does  not  embrace  such  agreement,  but  only  an 
agreement  by  which  one  party  promises  the 
other  to  answer  for  the  debt,  etc.,  of  another 
person.  A  special  promise  made  by  A  to  B  to 
pay  the  debt  of  the  latter  to  C,  the  creditor  of 
B,  is  not  within  the  terms  or  meaning  of  the 
Statute  of  Frauds  and,  therefore,  need  not  be 
in  writing  to  be  valid.  And  I  think  it  may  be 
laid  down  as  a  rule  admitting  of  no  exception, 
that  when  a  promise  is  made  to  a  creditor  by 
a  third  person  to  answer  for  the  debt,  etc.,  of 
the  debtor,  another  person,  it  cannot  be  up- 
held although  founded  upon  a  new  consid- 
eration from  the  creditor,  unless  the  agree- 
ment between  the  creditor  and  such  third  per- 
son shall  be  in  writing;  and  that  no  agreement 
made  between  a  debtor  and  a  third  person  by 
which  the  latter  promises  upon  sufficient  con- 
sideration to  pay  the  debt  owing  by  the  former 
to  his  creditor,  is  within  the  statute,  whether 
in  writing  or  by  parol.  In  Ellwood  v.  Monk 
there  was  a  good  consideration  advanced  by 
Johannes  Monk,  the  debtor  of  Ellwood,  to 
Jacob  Monk  the  defendant,  to  support  his 
promise  to  pay  his  debt,  and  which  Ellwood, 
for  whose  benefit  the  promise  *was  [*61 
made,  had  a  legal  right  to  enforce.  And  so  in 
the  case  at  bar,  the  defendant's  promise  I 
think  was  obligatory  on  him,  whether  in  writ- 
ing or  by  parol,  and  not  within  the  Statute  of 
Frauds.  It  was  not  a  promise  to  answer  for 
the  debt  of  another  person,  but  merely  to  pay 
the  debt  of  the  party  making  the  promise,  to  a 
particular  person  designated  by  him  to  whom 
the  debt  belonged,  and  who  had  a  right  to 
make  such  payment  a  part  of  the  contract  of 
sale.  Such  promise  was  no  more  within  the 
Statute  of  Frauds  than  it  would  have  been  if 
the  defendant  had  promised  to  pay  the  price 
of  the  horses  directly  to  his  brother  of  whom 
he  purchased  them. 

The  testimony,  however,  does  not  sustain 
either  count  in  the  declaration.  The  contract 
set  out  in  each  of  the  special  counts  is  widely 
variant  from  the  one  proved.  The  motion  to 
set  aside  the  nonsuit  must,  therefore,  be  denied. 

New  trial  denied. 


Distinguished  and  criticised— 21  N".  Y.,  427. 

Distinguished— 48  N.  Y.,  636. 

Explained— 21  N.  Y.,  447 ;  37  Barb.,  85 ;  6  Leg:.  Obs., 
362 

Followed— 3  E.  D.  S..  70. 

Cited  in-4  Denio,  98 :  12  N.  Y.,  299 :  16  N.  Y.,  463  : 
20  N.  Y.,  270:  24  N.  Y.,  172, 180 :  41  N.  Y.,  206;  42  N. 
Y.,  319:  1  Ana.  Rep., 522;  56  N.  Y.,381;  57  N.  Y.,  469  ; 
95  N.  Y.,  194 ;  47  Am.  Rep.,  28 ;  97  ST.  Y.,  564  : 4  Keyes. 
215 ;  3  Abb.  App.  Dec.,  294;  7  Hun,  585 ;  9  Hun.  112 ; 
18  Hun,  32 :  1  Barb.,  663 ;  3  Barb.,  210  :  4  Barb.,  139 ; 
7  Barb..  165:  15  Barb.,  253:  16  Barb.,  565,  649;  18 
Barb.,  343;  23  Barb.,  615:  35  Barb.,  155:  41  Barb., 
513 ;  17  How.  Pr.,  295 ;  23  How.  Pr.,  532 :  30  How.  Pr., 
102 ;  38  How.  Pr.,  532 ;  45  How.  Pr.,  38  ;  7  Abb.  Pr., 
432 ;  6  Duer,  569 ;  2  Bos.,  398 ;  34  Super..  221 ;  45 
Super.,  389 ;  1  E.  D  S..  7  ;  2  E.  D.  S.,  404 ;  2  Hilt,  3, 150 ; 
3  Daly.  100 ;  8  W.  Dig.,  264 ;  59  111.,  102 :  43  Ind.,  320 ; 
45  Ind.,  466 :  14  Kan..  497  ;  14  Minn.,  267 ;  46  Mo.,  503 ; 
36  N.  J.  L.,  145:  36  Ohio  St.,  338;  47  Mo..  132;  4  Am. 
Rep.,  321 ;  23  Mich.,  53  ;  9  Am.  Rep.,  76 ;  27  Wis.,  189  ; 
9  Am.  Rep.,  460 ;  59  Mo.,  211 ;  21  Am.  Rep.,  383. 

58 


61 


SUPREME  COTTBT,  STATE  OF  NEW  YORK. 


1846 


ROSEBOOM  «.  MOSHER. 

Assignment  of  All  Estate,  Real  and  Personal, 
Passes  Title  to  Lands  without  Further  De- 
scription— Reconveyance  by  Trustees  —  When 
Not  Presumed — Power  to  Executors  to  Sell 
Lands  in  Case  of  Deficiency — Refusal  or  Neg- 
lect of  One  of  Two  Executors  to  Act — Execu- 
tion of  Conveyance  by  the  Other — Evidence. 

An  assignment  by  a  debtor  pursuant  to  an  Insolv- 
ent Act  of  all  his  estate,  real  and  personal,  passes 
the  title  to  all  the  lands  which  he  owns,  without 
further  description. 

Lands  owned  by  him,  though  not  mentioned  in 
his  inventory,  pass  by  such  assignment. 

A  reconveyance  by  the  trustees  will  not  be  pre- 
sumed, or  their  title  be  held  to  be  extinguished,  on 
account  of  the  lapse  of  time,  without  the  assertion 
of  title  under  the  assignment,  where  there  is  no 
proof  that  the  debts  of  the  insolvent  have  been  paid. 

Where  a  power  is  given  by  will  to  executors  to 
sell  lands  in  case  of  a  deficiency  of  personal  assets 
to  pay  debts  and  legacies,  and  no  estate  is  devised 
to  the  executors,  it  seems  that  the  purchaser,  to  sus- 
tain his  title,  must  show  the  fact  of  such  deficiency. 
Per  Bronson,  Ch.  J. 

But  where  by  the  terms  of  the  power  the  execu- 
tors are  to  sell,  if,  in  their  opinion,  it  shall  become 
necessary  for  the  purpose  of  paying  debts  and  leg- 
acies, the  necessity  need  not  be  shown,  the  convey- 
ance being  conclusive. 

The  neglect  or  refusal  of  one  of  several  executors 
to  take  upon  himself  the  execution  of  a  will  need 
not  be  in  writing,  or  by  matter  of  record,  in  order 
to  enable  the  others  to  execute  a  conveyance  pur- 
suant to  a  power  in  the  will  to  all  the  executors  to 
sell  real  estate. 

62*]  *Nor  is  it  essential  that  the  executor  who 
does  not  join  in  a  conveyance  should  have  for- 
mally renounced,  or  have  refused  after  a  citation 
for  that  purpose  to  take  the  administration. 

It  seems,  that  any  evidence  legitimately  tending 
to  establish  the  fact  of  such  neglect  or  refusal,  is 
competent. 

Where  two  executors  named  in  a  will  were  direct- 
ed by  it  to  sell  a  particular  parcel  of  land  to  an  in- 
dividual named  for  a  specified  price,  and  to  sell  the 
other  real  estate  of  the  testator  if  deemed  necessary 
to  pay  debts,  etc.,  and  both  joined  in  the  convey- 
ance of  the  particular  parcel,  and  afterwards  one  of 
them  alone  sold  and  conveyed  other  lands  of  the 
testator ;  held,  that  the  purchaser  of  the  last  men- 
tioned land  was  not  precluded  from  showing  that 
the  executor  who  did  not  join  in  the  conveyance 
had  refused  and  neglected  to  execute  the  will  after 
Joining  in  the  first  mentioned  conveyance. 

The  fact  of  joining  in  the  conveyance  is  strong 
though  not  conclusive  evidence  that  all  the  execu- 
tors who  so  joined  had  taken  upon  themselves  the 
general  execution  of  the  will. 

Citations-Cro.  Car.,  335 ;  W.  Jones,  327 ;  Sugd. 
Vend.,  449,  5th  Lond.  ed.;  Butler's  note,  249,  sec.  12 
to  Co.  Litt.;  Co.  Litt..  113  a ;  21  Hen.  VIII.,  ch.  4 :  1 
Kent  &  Rad.,  180,  sec.  11 ;  Cro.  Eliz.,  80 :  ILeon.,  60; 
3  B.  &  Aid.,  31 ;  15  Wend.,  610 ;  15  Johns.,  346 ;  3 
Munf .,  345 ;  4  Id.,  332  ;  1  Dev.  &  B.,  389.  i  « 

"EJECTMENT,  tried  at  the  Albany  Circuit  in 
-LJ  February,  1844,  before  Cushman,  C.  Judge. 
The  action  was  brought  to  recover  an  undi- 
vided third  part  of  a  farm  containing  about  150 
acres  of  land  in  New  Scotland,  Albany  Co.  In 
the  year  1797,  Jacob  Roseboom  died  seised  of 
the  premises  in  question,  and  other  lands,  hav- 
ing first  made  and  published  his  last  will,  by 
which  he  devised,  among  other  things,  as  fol- 
lows: "Item:  I  give  and  bequeath  all  my  es- 
tate, real  and  personal,  to  my  beloved  wife 
Hester,  for  and  during  the  time  that  she  re- 
mains my  widow.  And  I  hereby  charge  her 
with  the  maintenance  and  education  of  my 
children  during  the  time  that  she  enjoys  my 
said  estate.  Item:  I  hereby  empower  and  en- 
join it  upon  my  executor  and  executrix  herein- 
after named,  to  sell  and  convey  unto  Elisha 
&4 


Crane,  his  heirs  and  assigns,  my  house  and 
lot  of  land  which  he  now  occupies,  situate  in 
the  first  ward  of  the  City  of  Albany,  for  the 
consideration  of  twelve  hundred  pounds,  to 
be  paid  in  such  manner  as  my  said  executor 
and  executrix  shall  deem  proper.  Item:  In 
case  it  shall  in  the  opinion  of  my  said  executor 
and  executrix  become  necessary  to  grant,  bar- 
gain and  sell  any  part  of  my  real  estate  besides 
the  said  house  and  lot  of  ground  occupied  by 
said  Elisha  Crane,  either  for  the  payment  of 
my  debts  or  the  support  and  maintenance  of 
my  said  wife  and  children,  I  hereby  authorize 
and  require  my  said  executor  and  executrix 
*to  grant,  bargain,  sell  and  convey  so  [*63 
much  of  my  said  real  estate  as  they  shall  from 
time  to  time  to  be  necessary  for  that  purpose. 
Item:  I  give,  devise  and  bequeath  all  the  resi- 
due and  remainder  of  my  estate,  both  real  and 
personal,  to  my  four  children,  Harriet,  Ger- 
ritt,  John  and  Magdalena.  To  have  and  to 
hold  the  same  to  them,  their  heirs  and  assigns 
for  ever  as  tenants  in  common.  Lastly:  I 
nominate,  constitute  and  appoint  my  beloved 
wife  Hester  and  my  friend  Abraham  Van 
Vechten  to  be  executrix  and  executor  of  this 
my  last  will  and  testament;  hereby  revoking 
all  other  wills  by  me  heretofore  in  anywise 
made." 

The  testator's  wife  survived  him,  and  died 
in  the  year  1826.  The  testator  left  four  chil- 
dren, three  of  whom,  Harriet,  the  plaintiff,  and 
John,  are  still  living;  and  Magdalena,  who  died 
in  1837,  unmarried  and  without  issue. 

The  widow  and  Abraham  Van  Vechten  the 
executor  named  in  the  will,  by  their  deed  bear- 
ing date  August  31,  1797,  conveyed  the  house 
and  lot  of  ground  in  the  City  of  Albany  men- 
tioned in  the  will  to  Elisha  Crane  in  fee,  for 
the  consideration,  as  mentioned  in  the  deed, 
of  $3,000  "to  the  said  Hester  Roseboom,  in 
hand  paid."  The  deed  recited  the  will  as  the 
authority  to  sell.  There  were  covenants  by 
Mrs.  Roseboom  solely  for  quiet  enjoyment, 
and  further  assurance. 

January  17, 1805,  the  executrix,  Hester  Rose- 
boom,  conveyed  a  farm  of  242  acres,  including 
the  premises  in  question,  to  John  Palmatier  in 
fee  for  the  consideration  of  $3,000.  May  2, 
1808,  Palmatier  conveyed  the  same  land  in  fee 
to  William  Sager  for  the  consideration  of  $5,000. 
April  1,  1840,  Sager  conveyed  the  150  acres  in 
question  to  the  defendant  in  fee  for  the  con- 
sideration of  $11,500. 

The  plaintiff  read  in  evidence  the  deposition 
of  David  Sager,  who  swore  that  when  William 
Sager  was  about  to  purchase  of  Palmatier  he 
went  to  Abraham  Van  Vechten,  the  executor 
named  in  the  will,  who  then  lived  in  Albany, 
but  who  has  since  died,  to  make  inquiries 
about  the  title.  He  asked  Mr.  Van  Vechten, 
as  the  witness  stated,  whether  Mrs.  Roseboom 
had,  by  the  will  of  her  husband,  the  right  to 
convey  the  Palmatier  farm,  *and  wheth-  [*64 
er  she  could  give  a  good  title  to  it.  Van  Vech- 
ten replied  that  she  had  the  right,  and  that  she 
had  given  a  good  title  for  the  farm  to  said  Pal- 
matier; and  that  Sager  could  buy  with  perfect 
safety;  that  by  the  will  it  was  made  to  her,  and 
she  had  the  right  to  convey  the  fee. 

In  1811  the  plaintiff  applied  for  and  obtained 
the  benefit  of  the  insolvent  law  of  that  year. 
In  the  course  of  that  proceeding  he  made  an 
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assignment  of  "All  his  estate,  real  and  per- 
sonal, both  in  law  and  equity,  in  possession, 
reversion  and  remainder."  In  the  inventory 
of  his  property  accompanying  the  petition  for 
a  discharge,  he  mentioned  a  five  acre  lot  of 
land  in  Amsterdam;  but  made  no  mention  of 
the  lands  in  question  in  this  suit.  In  1822  the 
plaintiff  cited  Mrs.  Roseboom  to  account  be- 
fore the  surrogate  as  the  sole  acting  executrix 
of  the  will,  alleging  in  his  petition  that  she 
had  received  moneys  the  produce  as  well  of 
the  real,  as  the  personal  estate  of  the  testator. 
It  was  proved,  that  on  search  of  the  surro- 
gate's office  of  the  County  of  Albany  no  act  or 
proceeding  of  said  Van  Vechten  as  executor 
of  Roseboom  could  be  found. 

The  plaintiff  requested  the  judge  to  charge 
the  jury,  that  the  insolvent  assignment  made 
by  the  plaintiff  did  not  convey  the  premises  in 
question  on  account  ot  the  generality  of  the 
terms  used  to  describe  the  same;  but  if  it  did, 
that  the  jury  might  presume  from  the  lapse  of 
time  and  the  possession  taken  and  continued 
under  title  derived  from  the  executrix,  that 
the  title  of  the  assignees  had  been  extinguished 
by  the  payment  of  the  debts  of  the  insolvent 
debtor.  He  requested  him  also  to  charge,  that 
the  fact  that  Mr.  Van  Vechten  had  united  with 
Mrs.  Roseboom  in  the  conveyance  to  Crane, 
was  conclusive  evidence  that  he  had  accepted 
the  trust  and  taken  upon  himself  the  execution 
of  the  will;  that  the  refusal  or  neglect  of  Mr. 
Van  Vechten  to  execute  the  will  must  be  evi- 
denced by  some  writing  or  matter  of  record, 
and  could  not  rest  in  parol;  and  also  that  it 
was  incumbent  on  the  defendant,  in  order  to 
sustain  the  title  conveyed  by  the  executrix,  to 
show  that  a  sale  of  the  premises  was  necessary 
for  the  payment  of  debts  or  the  support  of  the 
testator's  wife  and  children. 
65*]  *The  judge  charged  the  jury  that 
proof  of  the  necessity  of  the  sale  for  the  ob- 
jects mentioned  was  not  required,  it  being  suf- 
ficient if  the  executrix  was  of  opinion  that 
such  necessity  existed;  that  the  fact  that  Mr. 
Van  Vechten  had  united  with  the  widow  in 
the  deed  to  Crane  was  a  strong  circumstance 
and  entitled  to  great  consideration  in  passing 
upon  the  question  whether  he  had  neglected 
or  refused  to  take  upon  himself  the  execution 
of  the  will,  but  it  was  not  conclusive,  as  he 
might  subsequently  have  renounced  and  re- 
fused to  execute  the  trust;  but  that  such  re- 
nunciation or  refusal,  to  be  effectual,  must 
have  been  in  writing;  and  he  left  it  to  the  jury 
under  all  the  evidence,  whether  they  were  sat- 
isfied that  he  had  so  renounced  or  refused,  ad- 
vising them  that  the  declarations  of  Mr.  Van 
Vechten  which  had  been  proved  were  materi- 
al evidence  upon  that  question,  especially  on 
account  of  his  professional  eminence  as  a  law- 
yer and  known  integrity  of  character;  that  the 
lapse  of  time  ought  to  be  taken  into  consider- 
ation, and  they  might  be  satisfied  with  less 
proof  than  that  which  would  be  required  to 
establish  a  recent  transaction ;  that  a  re-assign- 
ment by  the  trustees  to  whom  the  plaintiff  had 
assigned  his  property  under  the  Insolvent  Act, 
could  not  be  presumed  in  the  absence  of  any 
proof  to  that  effect.  He  instructed  them  that 
in  case  they  should  find  that  Mr.  Van  Vechten 
had  not  in  writing  renounced  or  refused  to  act 
as  executor,  the  plaintiff  would  be  entitled  to 
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recover  an  undivided  twelfth  of  the  premises 
as  the  heir  at  law  of  his  sister  Magdalena;  but 
if  he  had  so  renounced  or  refused,  the  defend- 
ant would  be  entitled  to  their  verdict;  and  he 
declined  to  charge  otherwise  than  as  above 
stated  upon  the  propositions  submitted  on  be- 
half of  the  plaintiff.  The  plaintiff's  counsel 
excepted  to  the  refusal  to  charge  as  requested, 
and  to  the  several  propositions  adverse  to  him 
contained  in  the  charge  actually  given. 

The  jury  found  a  verdict  for  the  defendant. 
The  plaintiff  moves  for  a  new  trial  on  a  case, 
with  liberty  to  turn  the  same  into  a  bill  of  ex- 
ceptions. 

Mr.  J.  L.  Wendell,  for  plaintiff.  (1)  The 
executor  and  executrix  having  no  estate,  but 
only  a  naked  power,  the  defendant  *was  [*66 
bound  to  show  that  the  necessity  mentioned  in 
the  will  had  occurred,  in  order  to  sustain  the 
deed  of  the  executrix.  Sugd.  Vend.,  449,  ed. 
1807;  Dike  v.  Ricks,  Cro.  Car.,  335;  3  Prest. 
Abr.,  265;  Pow.  Devises,  292;  3  Co.  Inst.,  sec. 
504,  Butler's  note,  No.  249,  sub.  12;  Sharp  v. 
Speir,  4  Hill,  76.  (2)  The  language  in  the  will 
respecting  the  opinion  of  the  executor  and  ex- 
ecutrix does  not  change  the  rule.  North  River 
Bank  v.  Aymar,3  Hill, 272:  2  Dwar.  Stat.,689; 
Popham  v.  Hobart,  1  Chan.  Cas.,  280.  (3)  The 
power  being  to  two,  could  not  be  executed  by 
one  unless  the  other  had  renounced  the  execu- 
tion of  the  will.  2  Prest.  Abr.,  250;  Stat.  21 
Hen.  VIII.,  ch.  4;  1  R.  L.  (1813),  366,  sec.  11; 
2  R.  S.,  109,  sec.  55.  (4)  The  judge  erred  in 
the  effect  given  by  him  to  the  declarations 
proved  to  have  been  made  by  Mr.  Van  Vech- 
ten. 1  Phil.  Ev.,  284;  Roe  v.  Ferrars,  2  Bos.  & 
P.,  542;  2  Stark.  Ev.,  pi.  4,  1252;  Otsego  v. 
Smithfield,  6  Cow.,  760;  Jackson  v.  Schauber,  7 
Id.,  187.  (5)  He  erred  in  his  instructions  as  to 
the  effect  of  the  lapse  of  time  upon  the  defend- 
ant's evidence.  Mayor  of  Hull  v.  Homer, 
Cowp.,  102,  110;  Harris  v.  Wilson,  1  Wend., 
511;  Hollister  v.  Johnson,  4  Id.,  639.  (6)  He 
ought  to  have  charged  as  he  was  requested  to 
do,  that  the  execution  of  the  deed  to  Crane 
was  conclusive  evidence  that  Mr.  Van  Vechten 
had  taken  upon  himself  the  execution  of  the 
will.  2  Stark.  Ev.,  1252.  (7)  The  assignment 
executed  by  the  plaintiff  as  an  insolvent  debt- 
or was  insufficient  to  transfer  the  title  to  any 
land,  on  account  of  the  generality  of  the  terms 
of  the  description.  6  Web.  L.  K  Y.,  200;  Dun- 
can v.  Duboys,  3  Johns.  Cas.,  125.  (8)  The 
jury  should  have  been  permitted  to  presume 
that  the  estate  of  the  assignees  was  extin- 
guished. Jackson  v.  Davis,  5  Cow.,  123;  Doe  v. 
Sybourn,  7  T.  R.,  2.  (9)  The  defendant  was 
not  entitled  to  avail  himself  of  the  estate  of  the 
assignees,  especially  as  he  had  not  connected 
himself  with  that  title.  Jackson  v.  Hudson,  3 
Johns.,  375;  Same  v.  Harder,  4  Id.,  202;  Same 
v.  Todd,  6  Id.,  257;  Collins  v.  Torrey,  7  Id., 
278;  Jackson  v.  Pratt,  10  Id.  ,381 ;  Knox  v.  Jenks, 
7  Mass.,  488;  Coxe,  Dig.,  272,  pi.  41;  1  T.  R., 
758;  3  Wh.,  224,  n.  a;  Jackson  v.  Morse,  16 
Johns.,  197. 

*Mr.  R.  W.  Peckham,  for  the  de-  [*67 
fendant,  cited  Bac.  Abr.  Executors  and  Ad- 
ministrators, E,  9,  Vol.  2,  405;  Perkins,  Conv., 
238,  sec.  545;  Bonifautv.  Greenfield,  Cro.  Eliz., 
80;  Townson  v.  Tickell,Z  B.  &  Aid.,  31;  1  Dev. 
&  Batt.,  389;  Jackson  v.  Ferris,  15  Johns., 346; 
Judsonv.  Gibbons,  5  Wend.,  224;  Hartwellv. 
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Root,  19  Johns.,  345;  Adair  v.  Lott,  3  Hill,  182; 
1  Pow.  Dev.,  233,  238;  1  Sugd.  Pow.,  172; 
Franklin  v.  Osgood,14  Johns.,  527;  1  William's 
Exrs.,  150;  Williams  v.  Wood,  14  Wend.,  126; 
Richv.  Rich,  16  Id.,  663;  Fitzgerald  v.  Alex- 
ander, 19  Id.,  402;  6  Hill,  296,  n.  b. 

By  the  Court,  Bronson,  Ch.  J.  The  plaint- 
iff claims  an  undivided  fourth  part  of  the  prop- 
erty as  one  of  the  devisees  of  his  father  Jacob 
Roseboom;  and  he  claims  an  undivided  twelfth 
part  as  one  of  the  heirs  at  law  of  his  sister 
Magdalena,  who  died  in  1837.  The  defense  is, 
that  the  title  to  the  whole  of  the  property  passed 
by  the  deed  of  Mrs.  Roseboom,  the  executrix, 
to  Palmatier  in  1805.  In  addition  to  this,  the 
defendant  relies  on  the  assignment  which  the 
plaintiff  made  as  an  insolvent  debtor  in  1811, 
as  an  answer  to  the  action  so  far  as  the  plaint- 
iff claims  as  devisee  under  the  will  of  his  fa- 
ther. 

We  will  first  notice  the  plaintiff's  proceed- 
ings as  an  insolvent  debtor.  Although  the  as- 
signment was  as  general  in  its  terms  as  the  law 
under  which  it  was  made,  6  Web.,  200,  I  see 
no  reason  to  doubt  that  it  passed  all  the  prop- 
erty which  the  plaintiff  then  owned,  whether 
in  possession  or  expectancy.  If  at  that  time  he 
deemed  himself  the  owner  of  this  property,  the 
omission  to  mention  it  in  the  inventory  proves 
that  he  intended  to  defraud  his  creditors.  But 
that  wrong  would  not  prevent  the  title  from 
passing  to  the  assignees  for  the  benefit  of  cred- 
itors. The  assignment  is  not  confined, either  in 
its  terms  or  by  the  law  under  which  it  was 
made,  to  the  property  mentioned  in  the  inven- 
tory. The  language  is  broad  enough  to  reach 
the  whole  of  the  debtor's  estate  of  all  kinds; 
and  there  is  no  ground,  either  in  morals  or 
public  policy,  for  restricting  its  influence  to 
narrower  limits. 

Had  it  been  proved  that  all  of  the  debts  had 
been  paid,  without  a  sale  of  this  property, 
68*]  there  would  then  have  been*some  ground 
for  presuming  that  the  assignees  had  recon- 
veyed  to  the  plaintiff.  But  the  mere  lapse  of 
time  since  the  plaintiff  parted  with  his  title  lays 
no  foundation  for  such  a  presumption.  And  if 
the  estate  of  the  assignees  might  determine 
without  a  reconveyance,  that  could  only  hap 
pen  when  the  object  for  which  the  assignment 
was  made  had  been  accomplished;  and  there  is 
no  proof  in  the  case  that  the  debts  have  been 
paid.  We  can,  therefore,  neither  presume  a 
reconveyance,  nor  say  that  the  title  of  the  as- 
signees has  been  extinguished. 

Although  the  defendant  does  not  make  title 
under  the  assignees,  there  is  nothing  in  the 
case  to  preclude  him  from  showing  that  the 
plaintiff  has  parted  with  all  his  interest  in  the 
property.  The  defendant  did  not  enter  under 
the  plaintiff,  nor  under  his  title;  nor  is  he  an 
intruder  into  lands  which  were  once  in  the  pos- 
session of  the  plaintiff.  The  plaintiff  was  never 
in  possession.  The  defendant  entered  and  holds 
as  owner;  and  there  is  no  reason  why  he  should 
not  be  allowed  to  defend,  if  he  can,  on  the 
general  doctrine  that  in  ejectment  the  plaintiff 
can  only  succeed  upon  the  strength  of  his  own 
title. 

This  disposes  of  the  case  so  far  as  the  plaint- 
iff claims  as  one  of  the  devisees  of  his  father's 
will.  But  his  claim  to  a  twelfth  part  of  the 
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property  as  heir  at  law  to  his  sister  Magdalena, 
who  died  after  the  insolvent  proceedings, 
makes  it  necessary  to  inquire  whether  the  title 
passed  by  the  deed  of  Mrs.  Roseboom  to  Pal- 
matier. 

When  no  estate  is  devised  to  the  executors, 
and  they  have  a  mere  power  to  sell  lands  in 
case  the  personal  estate  shall  not  prove  suffi- 
cient to  pay  debts  and  legacies,  there  it  maybe 
that  the  purchaser  must  show  a  deficiency  in 
the  personal  property,  and  so  that  a  sale 'was 
in  fact  necessary.  Dike  v.  Ricks,  Cro  Car 
335;  8.  G.,  W.  Jones,  327;  Sugd.  Vend.,  449, 
5th  Lond  ed. ;  Butler's  note,  249,  sec.  12  to  Co. 
Litt.  But  here  the  executors  were  authorized 
to  sell  if  ,in  their  opinion.it  should  become  nec- 
essary to  do  so  for  the  payment  of  debts,  or  the 
support  of  the  wife  and  children.  The  power 
to  sell  did  not  depend  upon  an  actual  necessi- 
ty, but  upon  the  opinion  of  the  executors  con- 
cerning the  necessity;  and  in  such  a  case  I  can- 
not think  *that  the  purchaser  is  bound  [*69 
to  show  a  deficiency  in  the  personal  estate.  No 
fraud  is  alleged;  and  if  the  executrix  has  erred 
in  judgment  upon  a  question  which  the  testator 
referred  to  her  decision,  that  cannot  defeat  the 
title  of  the  purchaser. 

At  the  common  law  it  was  necessary  to  the 
due  execution  of  such  a  power  as  this,  that  all 
of  the  executors  should  join  in  making  the  sale. 
But  the  Statute  of  21  Hen.  VIII.,  ch.  4,  pro- 
vided, that  where  part  of  the  executors  do  re- 
fuse to  take  upon  him  or  them  the  administra- 
tion and  charge  of  the  will,  a  sale  by  those  who 
do  accept  and  take  upon  them  the  care  and 
charge  of  the  will  shall  be  as  good  and  effect- 
ual in  the  law  as  though  all  of  the  executors 
had  joined.  Although  this  statute  in  its  letter 
only  extended  to  a  case  where  the  executors 
had  a  power  to  sell,  yet  being  regarded  a  ben- 
eficial law,  it  was  extended  by  construction  to 
the  case  of  lands  devised  to  executors  to  be  sold. 
Co.  Litt.,  113  a.  Our  statute  extends  in  terms 
to  both  classes  of  cases ;  and  it  provides  also 
for  the  neglect,  as  well  as  the  refusal,  of  one  or 
more  of  the  executors  to  take  upon  them  the 
execution  of  the  will.  1  Kent&Rad.,  180,  sec. 
11.  If  Mr.  Van  Vechten  had  renounced  before 
the  surrogate,  or  if,  being  cited,  he  had  neg- 
lected to  appear  and  take  upon  himself  the 
execution  of  the  will,  and  his  default  had  been 
recorded  by  the  surrogate,  there  would  then 
have  been  no  difficulty  in  the  case.  But  is 
there  no  other  way  in  which  it  may  be  shown 
that  he  refused  or  neglected  to  act  as  an  exec- 
utor ?  In  England  that  seems  to  be  an  open 
question.  I  do  not  find  that  it  has  been  decided 
either  one  way  or  the  other.  In  Bonifaut  v. 
Greenfield,  Cro.  Eliz. .  80  ;  8.  C. ,  1  Leon. ,  60,  it 
does  not  appear  how  the  executor  refused. 
Croke  says  :  "  One  of  the  four  [executors]  re- 
fuses to  meddle  with  the  will  or  sale ;  "  and 
Leonard  has  it,  that  "  one  of  the  executors  re- 
fused administration  of  the  will."  It  has  been 
said,  however,  that  he  had  not  renounced 
"  either  by  matter  of  record  or  by  deed."  Per 
Holroyd,  J.,  in  Townson  v.  Twkell,  3  B.  &  Aid., 
31.  We  have  held  that  it  was  enough  to  show, 
that  the  executor  who  did  not  join  in  the  sale 
had  neglected  to  take  upon  him  the  execution 
of  the  will  ;  and  that  this  may  be  proved 
although  there  was  no  renunciation.  Sharp  v. 
Pratt,  15  Wend.,  *610  ;  and  see,  Jackson  [*7O 
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v.  Ferris,  15  Johns.,  346.  And  it  has  been  held 
by  two  highly  respectable  courts  in  sister  States 
that  the  refusal  need  not  be  by  deed,  nor  by 
matter  of  record  ;  but  that  it  may  be  proved, 
•like  other  matters  in  pais,  by  any  evidence 
which  has  a  legal  tendency  to  establish  the 
fact.  Presumptions  may  be  indulged  ;  and  the 
declarations  of  the  executor  who  did  not  join 
in  the  sale  may  be  given  in  evidence.  Geddy 
v.  Butler,  3  Munf.,  345  ;  Nelson  v.  (Jarrington, 
4  Id.,  332  ;  Den  v.  Sparks,  1  Dev.  &  B.,  389. 
These  cases  were  decided  on  the  21  Hen.  VIII., 
ch.  4,  which  only  provides  for  a  refusal  of  the 
executor  to  take  upon  him  the  administration 
and  charge  of  the  will  ;  and  it  was  held  that 
the  mere  omission  of  the  executor  for  a  consid- 
erable period  to  qualify  and  enter  upon  his 
trust  was  sufficient  prima  fade  evidence  of  the 
refusal.  Our  statute  provides  for  the  neglect  as 
well  as  the  refusal  of  one  of  the  executors  to 
act,  which  makes  the  case  still  stronger  for  re- 
ceiving every  species  of  common  law  evidence. 
Had  the  question  been  entirely  new,  I  should 
have  been  inclined  to  the  opinion  that  a  formal 
renunciation  by  the  executor,  or  a  neglect  to 
take  upon  himself  the  administration  of  the 
will  when  cited  for  that  purpose,  was  necessary 
to  bring  the  case  within  the  statute.  But  the 
question  has  been  settled  the  other  way.  The 
judge  was  wrong,  therefore,  in  telling  the  jury 
that  there  must  be  a  renunciation  or  refusal  in 
writing.  But  that  was  an  error  in  the  plaintiff's 
favor  and,  of  course,  he  cannot  complain. 

It  is  no  objection  to  this  evidence  that  it 
touches  the  title  to  real  property.  Although 
the  title  to  lands  cannot  be  passed  by  parol, 
there  are  many  cases  where  collateral  facts  af- 
fecting the  title  may  be  proved  by  unwritten 
evidence.  It  is  so  when  a  deed  is  impeached 
for  fraud  in  the  execution,  or  on  the  ground 
that  it  is  a  fraud  upon  creditors.  When  the 
validity  of  a  deed  depends  on  the  heirship  of 
the  grantor,  the  kindred,  and  the  death  of  the 
ancestor,  may  be  proved  by  oral  evidence. 
And  if  the  question  be  whether  the  grantor  has 
survived  the  other  donees  of  a  power  to  sell, 
the  fact  that  the  other  donees  are  dead  may  be 
proved  in  the  same  way.  These  are  plain  cases 
about  which  no  doubt  can  be  entertained.  The 
71*]  case  in  hand  *seems  to  be  equally  clear. 
If  you  may  prove  by  oral  evidence  the  sur- 
vivorship of  the  grantor,  I  see  no  reason  why 
you  may  not  show  in  the  same  way  that  he  is 
the  only  acting  executor  ;  or,  if  parol  proof 
may  be  received  to  show  that  one  of  the  do- 
nees of  a  power  is  dead,  it  must  also  be  admis- 
sible to  show  that  he  has  refused  or  neglected 
to  assume  the  trust.  You  may  not  prove  a 
conveyance  of  lands  by  parol ;  but  collateral 
facts  may  be  proved  in  that  way,  although  they 
may  either  overthrow,  or  be  necessary  to  give 
effect  and  operation  to  the  deed. 

As  the  plaintiff  himself  gave  in  evidence  the 
declarations  of  Mr.  Van  Vechten,  it  is  not  nec- 
essary to  inquire  whether  they  would  have 
been  admissible  if  offered  by  the  other  party. 
And  as  to  the  comments  which  the  judge  made 
upon  the  weight  and  importance  of  the  evi- 
dence, it  is  sufficient  to  say,  that  such  com- 
ments, unless  they  amount  to  a  misdirection  in 
point  of  law,  do  not  furnish  a  sufficient  ground 
for  ordering  a  new  trial. 

Immediately  after  the  testator's  death  in 
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1797,  Mr.  Van  Vechten  united  with  Mrs.  Rose- 
boom  in  executing  one  of  the  powers  conferred 
on  the  executors  by  the  will.  They  conveyed 
to  Crane.  Although  this  is  but  a  single  act,  it 
undoubtedly  furnishes  very  strong  evidence 
that  he  had  taken  upon  himself  the  general 
execution  of  the  will.  But  I  do  not  see  that  it 
is  conclusive  proof  of  that  fact.  It  is  quite 
possible  that  the  signing  of  that  deed  is  the  only 
thing  which  he  ever  did  as  executor.  It  is  true 
that  when  we  find  him  once  acting  as  executor, 
the  presumption  is  that  he  continued  to  act. 
But  this  is  not  a  conclusive  presumption.  It 
may  be  met  and  overcome  by  other  evidence. 
And  there  are  several  facts  in  the  case  which 
tend  strongly  to  the  conclusion  that  he  did  not 
take  upon  himself  the  general  execution  of  the 
will.  He  never  proved  it,  nor  qualified  as  ex- 
ecutor ;  nor  is  there  any  other  trace  in  the  sur- 
rogate's office  of  his  ever  having  acted  as  exec- 
utor. In  the  deed  to  Crane,  instead  of  the  usual 
acknowledgment  that  the  consideration  money 
was  paid  to  the  grantors,  it  is  carefully  stated 
that  the  money  was  paid  to  Mrs.  Roseboom. 
This  fact  goes  to  show,  that  while  Mr.  Van 
Vechten  consented  to  sign  a  deed  for  the  exe- 
cution of  this  particular  power,  he  did  not  in- 
tend to  *assume  the  general  administra-  [*72 
tion  of  the  will.  There  is  no  proof  that  he  ever 
acted  after  giving  the  deed  to  Crane,  which 
was  more  than  seven  years  before  the  executrix 
conveyed  to  Palmatier.  And  finally,  the  plaint- 
iff has  himself  borne  testimony  to  the  fact  that 
Mr.  Van  Vechten  refused  or  neglected  to  exe- 
cute the  will.  In  1822  he  cited  his  mother  to 
account  before  the  surrogate  as  the  sole  acting 
executrix,  alleging  that  she  had  received  mon- 
eys from  the  real  as  well  as  the  personal  estate. 
It  may  be  added,  that  his  insolvent  proceedings 
in  1811  furnish  a  pretty  strong  implication 
against  the  present  claim.  By  omitting  to  men- 
tion this  property  in  the  inventory  of  his  estate 
he  declared,  and  that  too  under  oath,  that  he 
had  no  interest  in  this  land.  These  are  some 
of  the  facts  which  bear  upon  the  question 
whether  Mr.  Van  Vechten  had  refused  or  neg- 
lected to  take  upon  himself  the  execution  of 
the  will  ;  and  if  it  was  proper  to  leave  that 
question  to  the  jury,  as  I  think  it  was,  it  is 
quite  clear  that  we  cannot  disturb  the  verdict 
on  the  ground  that  it  is  against  the  weight  of 
evidence. 

The  case,  as  the  jury  must  have  found  the 
facts,  comes  to  this  :  Mr.  Van  Vechten  did  one 
act  as  executor,  and  then  and  always  after- 
wards refused  to  take  another  step.  The  exec- 
utrix went  on  alone,  and  after  more  than  seven 
years  had  elapsed  she  conveyed  to  Palmatier. 
I  think,  though  not  without  some  doubt,  that 
this  refusal  brought  the  case  within  the  mean- 
ing of  the  statute,  and  that  the  power  was  well 
executed  by  Mrs.  Roseboom  alone. 

After  the  judge  had  laid  down  the  rule  that 
there  must  be  a  renunciation  in  writing,  he 
proceeded  to  speak  of  the  lapse  of  time  as  an 
aid  to  the  defendant  in  making  out  such  a  re- 
nunciation. We  have  already  seen  that  he 
erred  in  holding  that  a  writing  was  necessary; 
and  it  cannot  be  very  important  to  inquire 
whether  he  was  strictly  correct  in  what  fol- 
lowed about  the  lapse  of  time.  On  the  whole, 
we  think  the  case  went  to  the  jury  with  in- 
structions which  were  sufficiently  favorable  to 

57 


72 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1846 


the  plaintiff,  and  that  there  has  been  no  error 
in  law  of  which  he  has  a  right  to  complain. 
New  trial  denied. 

Executor— Refusal  or  neglect  to  Qualify— Execution 
of  vm  by  co-executor.  Reviewed— 1  N.  Y.,  249 ;  31 
111.,  371. 

Cited  in— I  Denio,  404 ;  2  Sandf .,  516 ;  8  Leg.  Obs., 
143 ;  15  N.  W.  Rep.,  58. 

Insolvent— Validity  of  assignment  by.  Explained 
and  distinguished— 35  N.  Y.,  475. 

Cited  in— 8  N.  Y.,  254  ;  57  Am.  Dec.,  448 :  12  N.  Y., 
€27. 

Reconveyance— Legality  of— Witt  not  be  presumed 
from  lapse  of  time.  Cited  in— 7  Lans.,  105 ;  26  Barb., 
408. 

Also  cited  in— 1  N.  Y.,  348.  349. 


73*]  *KELLOGG,  Admr.  of  BATCHELLOR 

t>. 
SCHUYLER. 

Bankruptcy — Effect  of  Discharge — Judgment. 

A  cause  of  action  in  trespass  is  not  affected  by  a 
discharge  in  bankruptcy,  even  though  a  verdict  had 
been  rendered  before  the  presentment  of  the  peti- 
tion to  be  declared  a  bankrupt. 

A  judgment  rendered  after  the  defendant  had  pre- 
sented his  petition  to  be  declared  a  bankrupt  is  not 
affected  by  the  bankrupt  discharge  subsequently 
obtained  in  that  proceeding. 

SCIRE  FACIAS.  The  writ  suggested  that 
at  the  October  Term  of  this  court  in  1842 
Batchellor  recovered  judgment  against  the  de- 
fendant for  $2,290.05  in  a  plea  of  trespass.and 
that  on  the  2d  day  of  December  following 
Batchellor  died  intestate,  and  that  thereafter 
administration  was  granted  to  the  plaintiff;  and 
profert  was  made  of  the  letters  of  administra- 
tion. The  defendant  was  summoned  to  show 
cause  why  the  plaintiff  should  not  have  exe- 
cution against  the  defendant  upon  the  recov- 
ery. 

The  defendant  pleaded  that  the  verdict  in  the 
action  of  Batchellor  against  him  upon  which 
the  recovery  mentioned  in  the  scire  facias  was 
had,  was  rendered  September  9, 1842,  and  that 
judgment  was  entered  on  the  2d  December 
thereafter,  and  that  the  defendant  having  be- 
come a  bankrupt  according  to  the  true  intent 
and  meaning  of  the  Act  of  Congress  to  estab- 
lish an  uniform  system  of  bankruptcy,  No- 
vember 7,  1842,  presented  a  petition,  etc.,  to 
the  District  Court  of  the  U.  S.  for  the  Northern 
District  of  N.  Y. ,  and  was  subsequently  de- 
clared a  bankrupt.and  April  10,  1843,received 
a  final  certificate  and  discharge  from  all  his 
debts  owing  by  him  at  the  time  of  filing  his  pe- 
tition aforesaid,  a  copy  of  which  discharge  is 
set  forth  in  the  plea.  The  statement  of  the  fore- 
going facts  was  accompanied  with  the  usual 
averments  to  show  jurisdiction  in  the  district 
court,  and  concluded  with  a  formal  averment 
that  the  verdict  was  rendered  before  the  pre- 
senting of  the  petition  and  that  it  was  and  is  a 
debt  provable  under  the  bankruptcy,  and  that 
the  debt  was  not  created  in  consequence  of  a 
defalcation  as  a  public  officer,  etc.  Verification. 
74*]  *The  plaintiff  replied,  and  the  defend- 
ant demurred  to  the  replication.  Joinder.  As 


NOTE.— Insolvency— Discharge  affects  all  debts  in 
judgment,  those  arising  ex  delicto  as  well  as  those 
arising  ex  contractu.  See  Kip  v.  Bank  of  N.  Y.,  10 
Johns.,  63,  note. 
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the  opinion  of  the  court  turned  on  the  suffi- 
ciency of  the  plea,  it  is  unnecessary  to  set  forth 
the  nature  of  the  replication. 

Mr.  H.  Z.  Hayner,  for  defendant. 

Mr.  J.  Pierson,  for  plaintiff. 

Per  Curiam.  A  cause  of  action  in  trespass 
is  not  a  debt  within  the  contemplation  of  the 
Bankrupt  Act.and  is  not  affected  by  a  bankrupt 
discharge.  The  fact  that  a  verdict  had  been 
rendered  does  not  alter  the  case.  Until  judg- 
ment rendered  there  is  no  debt  which  is  reached 
by  the  discharge.  This  has  been  repeatedly 
held  in  the  English  courts.and  these  cases  have 
been  followed  here.  (Crouch  v.  Gridley,Q  Hill, 
250,  and  cases  cited.)  When  the  petition  was 
presented  in  this  case  there  was  a  verdict,  but 
no  judgment,  and  the  discharge  operates  only 
upon  debts  which  existed  at  the  time  of  pre- 
senting the  petition. 

But  if  the  demand  had  been  of  a  different 
character,  the  defendant  would  still  be  pre- 
cluded from  setting  up  his  discharge.  We  have 
held  that  a  judgment  is  an  extinguishment  of 
the  prior  indebtedness,  and  that  where  it  is 
rendered  after  the  time  of  presenting  the  peti- 
tion, it  is  not  affected  by  a  discharge  granted 
in  the  proceeding  commenced  by  such  peti- 
tion. (Thompson  v.  Hewitt,  6  Hill,  254.)  We 
think  the  plea  is  bad. 

Judgment  for  the  plaintiff . 

Trespass— Cause  of  action  not  affected  by  discharge 
in  bankruptcy.  Cited  in— 8  N.  Y.,  439 ;  82  N.  Y.,  80 ; 
45  Barb.,  626  ;  66.Barb.,344 ;  31  How.  Pr.,  126 ;  59  How. 
Pr..  451 ;  20  S.  C.,  141 ;  47  Am.  Rep.,  840. 

Judgment  rendered  after  petition — Not  affected  by 
discharge.  Explained— 3  N.  Y.,  216,  224 ;  53  Am.  Dec., 
295 :  5  Gush..  88 ;  51  Am.  Dec.,  52. 

Questioned— 3  Barb.,  434,  436. 

Cited  in— 3  How.  Pr.,  302 ;  1  Sandf.,  511 ;  2  Daly,116. 

Tort— Does  not  become  debt  until  judgment.  Cited 
in— 3  Abb.  Pr.,  37 :  15  Abb.  Pr.,  345 ;  11  Leg.  Obs.,  63 ; 
2  Bk.  Reg.,  79 ;  6  Bk.  Reg.,  393 ;  22  Cal.,  178 ;  28  Ohio 
St.,  628. 
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THE  CHENANGO  COUNTY  MUTUAL  IN- 
SURANCE COMPANY. 

Insurance —  Warranties — Reference  to  Other  Pa- 
pers, Making  Them  Part  of  the  Contract — 
Statements  in  Application  as  Warranties — Pa- 
rol  Evidence. 


.— Insurance— Reference  to  other  papers. 

A  reference  to  the  application,  or  any  other  paper, 
"as  forming  part  of  this  policy"  makes  it  part  of 
the  contract.  Burritt  v.  Saratoga  Co.  Mut.  Ins.  Co., 
5  Hill,  188 :  Gates  v.  Madison  Co.  Mut.  Ins.  Co.,  5  N. 
Y.,  469 ;  Duncan  v.  Sun  Fire  Ins.  Co.,  6  Wend.,  488 ; 
Murdock  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  N.  Y., 
210 ;  Chaffee  v.  Cattaraugus  Co.  Mut.  Ins.  Co.,  18  N. 
Y.,  376 ;  Smith  v.  Empire  Ins.  Co.,  25  Barb.,  497 ; 
Snyder  v.  Farmers'  Ins.  &  Loan  Co.,  13  Wend.,  92 ; 
Egan  v.  Mut.  Ins.  Co.,  5  Den.,  326 ;  Jefferson  Ins. 
Co.  v.  Cotheal.  7  Wend.,  72 ;  Farmers'  Ins.  Co.  v. 
Snyder,  16  Wend.,  481 ;  Wall  v.  Howard  Ins.  Co.,  14 
Barb.,  383 ;  Shoemaker  v.  Glen's  Falls  Ins.  Co.,  60 
Barb.,  84;  Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St., 
331;  Sheldon  v.  Hartford  Ins.  Co.,  22  Conn.,  235; 
Denny  v.  Conway  Ins.  Co.,  13  Gray,  492 ;  Common- 
wealth Ins.  Co.  v.  Monninger.  18  Ind.,  352 :  Hough- 
ton  v.  Manufacturers'  Ins.  Co.,  8  Met.,  114 ;  Mut. 
Benefit  Ins.  Co.  v.  Robertson,  59  111.,  123 ;  S.  C.,  14 
Am.  Rep.,  8 ;  Ky.  Ins.  Co.  v.  Southard,  8  B.  Mon.,  634. 

Any  ambiguity  in  the  reference  is  construed 
against  the  company.  French  v.  Chenango  Co.  Ins. 
Co..  7  Hill,  122 ;  Houghton  v.  Manufacturers'  Ins. 
Co.,  8  Met.,  114 ;  Campbell  v.  N.  E.  Ins.  Co..  98  Mass., 
381 ;  Denny  v.  Conway  Ins.  Co.,  13  Gray,  492 ;  Dan- 
iels v.  Hudson  R.  Ins.  Co.,  12  Gush.,  416. 
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The  rule  which  prevails  upon  sales  of  property, 
that  a  warranty  does  not  extend  to  defects  which 
are  known  to  the  purchaser,  does  not  apply  to  war- 
ranties contained  in  contracts  of  insurance. 

Conditions  of  insurance  annexed  to  a  fire  policy 
and  the  written  application  of  the  assured  when  re- 
ferred to  in  the  policy  as  forming  part  of  it,  are 
parcel  of  the  contract,  and  have  the  same  effect  as 
thoug-h  written  in  the  body  of  it. 

Statements  in  the  application  where  that  is  made 
part  of  the  policy,  of  the  purpose  for  which  the 
property  insured  is  to  be  occupied,  and  of  its  situa- 
tion as  to  other  buildings,  are  warranties,  and  if  un- 
true, the  policy  is  void  though  the  variance  be  not 
material  to  the  risk. 

And  parol  evidence  that  the  insured  truly  in- 
formed the  agent  of  the  insurer  who  prepared  the 
application  as  to  these  particulars  is  not  admissible. 

Where  the  conditions  which  were  made  a  part  of 
the  policy  declared  that  all  applications  for  insur- 
ance must  be  in  writing.and  must  state  the  relative 
situation  of  the  property  as  to  other  buildings,  and 
the  distance  from  each  if  less  than  ten  rods,  and  the 
printed  application  was  so  filled  up  as  not  to  show 
the  distance  of  other  buildings  from  the  insured 
property,  though  there  was  one  within  ten  rods ; 
held,  that  the  insured  could  not  recover. 

So  where  the  conditions  required  the  application 
to  state  for  what  purpose  the  insured  property  was 
occupied,  and  in  the  application  it  was  only  called 
a  grist-mill.and  it  was  proved  that  carpenter's  work 
was  accustomed  to  be  done  in  it,  with  instruments 
and  fixtures  which  were  kept  there ;  held,  that  the 
policy  was  void. 

Citations— 6  Cow.,  576;  6  Wend.,  488;  1  Phil.  Ins., 
27,  284,  410,  ch.  9,  sec.  10 ;  13  Wend.,  92 ;  16  Wend.,481 ; 
2  Cai.,  155,  202 ;  Finch's  Law,  189 ;  1  Salk.,  211 ;  Long, 
Sales,  3d  ed.,  202 ;  2  Johns.,  346 ;  13  Mass.,  96,  172 ;  1 
Taunt.,  115  ;  14  Mass.,  12, 152 ;  5  Pick.,  34 ;  1  Moody  & 
M.,  90,  367 ;  1  T.  R.,  343  ;  7  Wend.,  72,  270 ;  1  W.  Bl., 
427 ;  3  Burr.,  1419 ;  2  Hall,  108. 

A  SSUMPSIT  on  a  policy  of  insurance  tried 
1JL  at  the  Cortland  Circuit,  before  Moseley, 
late  G.  Judge,  in  March,  1844.  The  plaintiff 
produced  and  proved  a  policy,  dated  June  25, 
1840,  by  which  the  defendants  insured  the  sum 
of  $1,334  on  the  plaintiff's  grist-mill  in  Virgil, 
against  loss  or  damage  by  fire,  for  five  years. 
After  the  statement  of  the  premium  and  of  the 
premises  insured,  the  policy  proceeded  thus  : 
"Reference  being  had  to  the  application  of  the 
said  Harry  Jennings  for  a  more  particular  de- 
scription, and  the  conditions  annexed, as  form- 
ing a  part  of  this  policy,"  etc.  The  paper  an- 
nexed entitled  "  Conditions  of  Insurance,  " 
contained  the  following  clauses:  "All  applica- 
tions for  insurance  must  be  made  in  writing, 
according  to  the  printed  forms  prepared  by  the 
Company.  Such  application  shall  contain  the 
76*J  *place  where  the  property  is  situated;  of 
what  materials  it  is  composed;  its  dimensions, 
number  of  chimneys,  fire  places  and  stoves  ; 
how  constructed  and  for  what  occupied  ;  its 
relative  situation  as  to  other  buildings;  distance 
from  each,  if  less  than  ten  rods;  for  what  pur- 
pose occupied,  and  whether  the  property  is  in- 
cumbered,  by  what  and  to  what  amount,  and 
if  the  applicant  has  a  less  estate  than  in  fee, the 
nature  of  the  estate."  "If  any  person  insuring 
any  property  in  this  Company  shall  make  any 
misrepresentation  or  concealment  in  the  appli- 
cation, or  if  after  the  insurance  is  effected  the 
risk  of  the  property  shall  be  increased  by  any 
means  whatever  within  the  control  of  the  in- 
sured, or  if  the  building  or  premises  shall  be 
occupied  in  any  way  so  as  to  render  the  risk 
more  hazardous  than  at  the  time  of  insuring, 
and  not  specified  in  the  said  application,  such 
insurance  shall  be  void  and  of  no  effect."  The 
plaintiff  also  produced  the  application  for  the 
insurance  which  was  a  printed  blank  form, 
signed  by  himself  and  by  Jesse  Pomeroy  an 
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agent  of  the.  defendants.  Among  other  printed 
particulars  contained  in  it  was  the  following: 
"Relative  situation  as  to  other  buildings,  dis- 
tance from  each  if  less  than  ten  rods,  and  for 
what  purpose  occupied  and  by  whom."  This 
was  filled  up  in  writing,  as  follows:  "The  mill 
is  bounded  by  space  on  all  sides." 

The  plaintiff  proved  by  his  miller  that  the 
mill  was  consumed  by  fire  in  April,  1841.  On 
his  cross-examination  he  testified  that  he  took 
into  the  mill  with  the  plaintiff's  consent,  when 
he  took  charge  as  miller,  before  the  insurance 
was  effected,  a  small  hand  turning-lathe,  which 
was  kept  in  the  upper  story,  and  a  work-bench 
and  some  carpenter's  tools  which  were  placed 
in  a  lower  room.  He  was  accustomed  to  use 
these  implements  for  doing  small  jobs  and  also 
for  the  purpose  of  making  repairs  to  the  mill. 
They  remained  there  until  the  fire,  and  he  had 
used  the  lathe  for  the  purpose  of  turning  a 
stick  for  a  churn  on  the  day  preceding  the 
night  on  which  the  fire  broke  out.  The  pre- 
liminary proofs  were  admitted  to  have  been 
duly  delivered,  and  the  value  of  the  mill  was 
proved. 

It  appeared  that  the  application  was  filled 
up  by  Pomeroy,  *the  defendants'  agent,  [*7  7 
at  the  plaintff's  house,  two  or  three  miles  from 
the  mill.  The  plaintiff  offered  to  prove  that 
he  informed  Pomeroy  at  the  time  the  applica- 
tion was  prepared  and  signed  of  the  fact  that 
there  was  a  turning-lathe  and  work-bench  in 
the  mill.  To  this  the  defendants'  counsel  ob- 
jected, but  the  court  overruled  the  objection 
and  admitted  the  evidence.  The  defendants' 
counsel  excepted,  and  the  witness  testified  that 
such  information  was  given  to  Pomeroy,  and 
that  the  plaintiff  urged  him  at  the  same  time 
to  go  and  see  the  mill;  that  Pomeroy  replied 
that  the  existence  of  the  lathe  and  work-bench 
in  the  mill  did  not  increase  the  risk,  and  that 
there  was  no  use  of  putting  them  in  the  appli- 
cation. The  defendants  moved  for  a  nonsuit, 
insisting  that  the  policy  was  void,  because  the 
application  did  not  state  that  the  mill  was  oc- 
cupied for  other  purposes  than  for  a  grist-mill, 
and  that  there  was  in  that  respect  a  conceal- 
ment of  material  facts  in  the  application.  The 
motion  was  denied  and  the  defendants  ex- 
cepted. 

The  defendants  proved  that  there  was  a  large 
barn  standing  within  about  six  rods  of  the  site 
of  the  mill  at  the  time  the  insurance  was  ef- 
fected, and  which  remained  there  at  the  time 
of  the  fire. 

The  plaintiff  then  proved,  after  an  objec- 
tion to  the  evidence  by  the  defendants  which 
was  overruled,  that  at  the  time  the  application 
was  filled  up  the  plaintiff  told  Pomeroy  that 
there  was  a  barn  within  five  or  six  rods  of  the 
mill,  and  that  Pomeroy  said  there  was  no  need 
of  his  going  to  see  the  mill  or  of  putting  the 
barn  in  the  application.  The  defendants  again 
excepted.  Evidence  was  given  upon  other 
points  not  material  to  be  stated. 

The  defendants  contended  and  desired  the 
judge  to  charge  the  jury  that  the  policy  was 
void,  because  the  location  of  the  barn  was  not 
mentioned  in  the  application,  though  within 
ten  rods  of  the  mill,  and  because  the  plaintiff 
had  allowed  the  mill  to  be  occupied  for  other 
purposes  than  as  a  grist-mill.  The  judge  de- 
clined so  to  charge,  but  left  the  case  to  the  jury 
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upon  the  evidence,  and  the  defendants'  coun- 
78*]  sel  excepted.  The  jury  *found  for  the 
plaintiff  the  amount  insured  with  interest. 
The  plaintiff  now  moves  for  a  new  trial  ou  a 
bill  of  exceptions. 

Mr.  D.  Wright,  for  defendants. 

Mr.  B.  D.  Nozon,  for  plaintiff. 

By  the  Court,  Jewett,  J.  The  first  ques- 
tion made  on  the  argument  was  whether  it  was 
competent  for  the  plaintiff  to  prove  that  at  the 
time  the  application  was  made  for  this  policy, 
the  agent  for  the  defendants  was  informed  that 
there  was  a  turning-lathe  and  work-bench  in 
the  mill.  On  the  trial  such  evidence  was  ad- 
mitted, though  objected  to  in  behalf  of  the  de- 
fendants. The  ground  of  the  objection  is  that 
the  evidence  offered  was  to  contradict  the  writ- 
ten contract  between  the  parties,  and  it  is  in- 
sisted that  parol  evidence  for  such  purpose 
could  not  be  admitted.  On  the  other  hand  it 
is  argued,  that  this  is  no  contradiction  of  the 
terms  of  the  contract,  but  only  the  same  thing 
in  effect  as  though  it  were  proved  that  the 
agent  examined  the  mill  and  saw  the  lathe  and 
work-bench,  in  which  case  it  is  contended  that 
although  the  application  fails  correctly  to  rep- 
resent for  what  the  mill  was  occupied,  yet  that 
the  warranty  would  not  extend  to  such  things 
which  were  obvious  to  the  senses.  The  con- 
tract between  the  parties  is  the  policy,  condi- 
tions and  application,  which  are  in  writing.  6 
Cow.,  576;  6  Wend.,  488;  1  Phil.  Ins.,  27;  13 
Wend.,  92;  affirmed  on  error,  16 /d.,  481.  The 
application  shows  that  the  plaintiff  applied  for 
the  insurance  of  a  certain  sum  on  his  grist- 
mill. One  of  the  conditions,  which  are  part  of 
the  contract,  requires  the  application  to  be  in 
writing  and  among  other  things,  to  set  forth 
for  what  the  building  was  then  occupied;  and 
another  is  that  the  insured  in  all  cases  will  be 
bound  by  the  application. 

The  counsel  for  the  plaintiff,  to  sustain  his 
proposition,  referred  to  several  authorities  re- 
lating to  the  effect  of  a  warranty  of  soundness 
or  against  defects  made  on  the  sale  of  proper- 
ty. The  proposition  that  a  general  warranty 
on  the  sale  of  property,  does  not  extend  to  de- 
fects which  are  obvious  to  the  senses,  is  un- 
79*]  doubtedly  *correct,  even  when  the  con- 
tract is  in  writing.  In  Schuyler  v.  Russ,  2  Cai., 
202,  the  action  was  upon  a  written  warranty 
of  soundness,  and  this  court  held  that  parol 
evidence  was  admissible  to  show  that  at  the 
time  of  the  sale  the  vendor  informed  the  vendee 
of  the  defect  in  question,  and  also  that  it  was 
clearly  visible.  The  court  cited  Finch's  Law, 
189;  1  Salk.,  211  ;  to  which  may  be  added 
Long,  Sales,  2d  ed.,  202,  and  cases  cited.  Al- 
though it  may  be  difficult  to  assign  a  satisfac- 
tory reason  for  a  distinction  in  this  respect 
between  a  warranty  in  a  policy  of  insurance 
and  one  upon  a  sale  of  property,  there  are  yet 
many  adjudged  cases  sustaining  the  principle, 
that  where  the  policy  on  its  face  is  clear  and 
explicit,  no  parol  evidence  aliunde  can  be  ad- 
mitted, to  contradict,  control,  restrain  or  ex- 
tend it.  Vandervoort  v.  Ins.  Co.,  2  Cai.,  155; 
Cheriot  v.  Barker,  2  Johns.,  346.  In  Higgin- 
son  v.  Doll,  13  Mass.,  96,  Ch.  J.,  Parker,  in 
giving  the  opinion  of  the  court  said,  that 
"Policies,  though  not  under  seal,  have,  never- 
theless, ever  been  deemed  instruments  of  a  sol- 
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enin  nature  and  subject  to  most  of  the  rules  of 
evidence  which  govern  in  the  case  of  special- 
ties. The  policy  is  itself  considered  to  be  the 
contract  between  the  parties,  and  whatever 
proposals  are  made  or  conversations  had,  prior 
to  the  subscription,  they  are  to  be  considered 
as  waived,  if  not  inserted  in  the  policy  or  con- 
tained in  a  memorandum  annexed  to  it." 

Nor  are  words  spoken  by  the  parties  at  the 
time  of  signing  the  policy  to  be  taken  as  a  part 
of  the  contract;  as  where  the  underwriter,  at 
the  time  of  signing,  said  he  would  not  be  held 
if  the  vessel  did  not  sail  by  a  certain  day.  The 
court  said:  "The  declaration  of  the  under- 
writer, that  unless  the  vessel  should  sail  by  a 
certain  day  he  would  not  be  bound,  should 
have  made  a  part  of  the  written  contract,  if  he 
intended  to  avail  himself  of  it.  Parol  evidence 
is  not  sufficient  to  give  it  effect."  Whitney  v. 
Haven,  13  Mass.,  172.  In  Weston  v.  Ernes,  1 
Taunt.,  115,  it  was  decided  that  parol  evidence 
of  what  passed  at  the  time  of  effecting  an  in- 
surance was  not  admissible  to  restrain  the  ef- 
fect of  a  policy.  In  Atherton  v.  Brown,  14 
Mass.,  152,  where  property  was  insured  "  on 
board  the  Spanish  brig  New  Constitution,"  the 
*vessel  was  captured  and  with  her  cargo  [*8O 
Was  condemned  as  American  property;  it  was 
held  that  the  description  in  the  policy  amount- 
ed to  a  warranty  that  the  vessel  was  Spanish, 
and  that  it  was  not  competent  for  the  assured 
to  show  that  the  underwriters  were  informed, 
at  the  time  of  their  subscription,  that  she  was 
in  truth  an  American  vessel,  and  was  to  be  os- 
tensibly Spanish  for  the  purpose  of  avoiding 
capture  by  the  enemy.  "  Parol  evidence  of 
what  was  within  the  knowledge  of  the  under- 
writers was  not  admissible."  In  Parks  v. 
Assur.  Co.,  5  Pick.,  84,  the  court  said:  "  Gen- 
erally, no  doubt,  the  terms  of  the  policy  are 
to  be  taken  as  the  evidence  of  the  contract; 
and  if  they  are  explicit,  all  proposals  made 
or  conversations  had  before  the  subscription, 
inconsistent  therewith,  are  to  be  considered 
as  waived,  according  to  a  well  known  rule  of 
construction  of  written  contracts."  In  Wiggin 
v.  Boardman,  14  Mass.,  12,  Parker,  Ch.  J., 
said,  that  "No  instance  can  be  found,  where 
the  knowledge  of  the  underwriter  that  a  devi- 
ation was  intended,  has  been  set  up  in  excuse 
for  such  deviation,  or  to  avoid  the  effects  of  it. 
Such  a  fact  could  only  be  proved  by  evidence 
extrinsic  to  the  policy,  and  in  fact  contradict- 
ory to  the  terms  of  it:  so  that  by  the  rules  of 
evidence,  which  are  said  to  apply  as  strictly  to 
these  contracts  as  to  deeds,  no  such  fact  could 
be  inquired  into.  If  the  insured  means  to  pro- 
tect himself  in  any  adventure,  which  does  not 
fall  within  the  usual  province  of  a  policy,  or 
within  the  known  usage  of  the  voyage  he  in- 
sures, he  should  insist  upon  a  stipulation 
which  will  accommodate  his  views;  and  not 
trust  to  evidence  which  the  law  will  not  al- 
low to  vary  the  bargain,  which  is  proved  by 
the  writing." 

In  Flinn  v.  Tobin,  1  Mood.  &  M.,  367,  Ld. 
Tenterden,  Ch.  J.,  said  that  "The contract  be- 
tween the  parties  is  the  policy,  which  is  in 
writing,  and  cannot  be  varied  by  parol.  No 
defense,  therefore,  which  turns  on  showing 
that  the  contract  was  different  from  that  con 
tained  in  the  policy,  can  be  admitted  ;  and 
this  is  the  effect  of  any  defense  turning  on 

DEN  10  2. 


1846 


JENNINGS  v.  THE  CHENANGO  CODNTY  MUTUAL  INS.  Co. 


80 


the  mere  fact  of  misrepresentation  without 
fraud." 

One  essential  difference  between  a  represen- 
tation and  a  warranty  is,  that  the  former  is  of 
SI*]  some  matter  out  of  and  collateral *to  the 
contract  and  making  no  part  of  it,  while  the 
latter  is  of  some  matter  appearing  on  its  face. 
Evidence  of  a  representation  is  never  received 
to  explain  the  intention  of  the  parties  to  the 
contract,  but  merely  for  the  purpose  of  estab- 
lishing a  fraud.  Vanderwort  v.  Smith,  already 
referred  to.  In  De  Hahn  v.  Hartley,  1  T.  R., 
343,  Ld.  Mansfield,  Ch.  J.,  said:  "  There  is  a 
material  distinction  between  a  warranty  and 
a  representation.  A  representation  may  be 
equitably  and  substantially  answered  ;  but  a 
warranty  must  be  strictly  complied  with." 
"  A  warranty  in  a  policy  of  insurance  is  a  con- 
dition or  a  contingency,  and  unless  that  be  per- 
formed there  is  no  contract.  It  is  perfectly 
immaterial  for  what  purpose  a  warranty  is  in- 
troduced; but  being  inserted,  the  contract  does 
not  exist  unless  it  be  literally  complied  with." 
Ashhurst,  J.,  said:  "  The  very  meaning  of  a 
warranty  is  to  preclude  all  questions  whether 
it  has  been  substantially  complied  with  ;  it 
must  be  literally  so."  See,  also,  Ins.  and  Loan 
Co.  v.  Snyder,  16  Wend..  481.  And  it  is  a 
matter  of  no  moment  whether  the  warranty  is 
material  or  not  as  regards  the  risk;  it  must  be 
complied  with  before  the  assured  can  sustain 
an  action  against  the  underwriters.  Ins.  Co. 
v.  Cotheal,  7"  Wend.,  72. 

A  false  warranty  will  vitiate  the  policy 
though  the  loss  happens  in  a  mode  not  affected 
by  the  falsity.  Woolmer  v.  Muilman,  1  W.  Bl., 
427;  3  Burr.,  1419.  Not  so  as  to  a  represen- 
tation. To  avoid  the  policy  it  must  be  false  or 
mistaken  in  a  matter  material  to  the  risk;  and 
that  is  a  question  for  the  jury.  Ins.  and  Loan 
Co.  v.  Snyder,  16  Wend.,  481,  in  error.  "The 
rule  that  the  express  provisions  of  the  policy 
cannot  be  varied  by  proof  of  any  representa- 
tion is  applicable  to  fire  policies  as  well  as 
marine  ones."  N.  T.  Gas-Light  Co.  v.  Ins.  Co., 
2  Hall,  108;  1  Phil.  Ins.,  284.  "And  a  condi- 
tion in  a  fire,  no  less  than  a  marine  policy,  not 
complied  with,  defeats  the  policy,  whether  it 
be  material  to  the  risk  or  not,  and  whether  the 
non  compliance  be  with  or  without  the  act  or 
privity  of  the  assured."  1  Phil.  Ins.,  410,  ch. 
82*]  9,  sec.  10  ;  Duncan  *v.  Fire  Ins.  Co.,  6 
Wend.,  488;  Fowler  v.  Ins.  Co.,  7  Id.,  270. 

The  question,  then,  recurs  :  do  the  applica- 
tion and  conditions  annexed  to  the  policy  in 
this  case  make  part  of  it?  for  if  not,  then  with- 
out doubt  the  plaintiff  under  the  evidence  was 
clearly  entitled  to  recover.  If  the  application 
is  to  be  regarded  merely  as  a  representation, 
there  is  no  evidence  that  it  was  either  false  or 
inaccurate  in  a  matter  material  to  the  risk. 

I  take  it  to  be  an  admitted  principle  in  the 
law  of  insurance  as  well  as  in  the  law  operat- 
ing upon  other  contracts,  that  separate  papers 
may,  by  express  stipulation,  be  made  part  of 
the  contracts.  13  Wend.,  92.  The  policy  in 
question  recites  that  Harvey  Jennings  (the 
plaintiff)  was  a  member  of  the  Chenango  Mut- 
ual Insurance  Company,  and  bound  and 
obliged  himself,  etc.,  and  also  secured  the 
Company  the  sum  of  $200.10,  the  amount  of 
the  deposit  or  premium  for  assuring  the  sum 
of  $1,334  unto  him  on  the  following  property, 
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viz.:  $1,334  on  his  grist-mill.  "Reference 
being  had  to  the  application  of  said  Harvey 
Jennings  for  a  more  particular  description, 
and  the  conditions  annexed,  as  forming  apart 
of  this  policy."  This  stipulation,  it  seems  to 
me,  makes  the  conditions  annexed  to  it  and 
the  application  as  much  a  part  of  the  policy 
as  if  they  had  been  written  on  its  face  ;  and 
such  facts,  therefore,  as  are  stated  in  the  ap- 
plication must  be  regarded  as  having  all  the 
effect  which  an  express  warranty  inserted  in 
the  body  of  the  policy  would  have. 

If  I  am  not  mistaken  in  this,  I  think  it  would 
be  difficult  for  anyone  to  see  any  legal  reason 
why  the  principle  that  the  non-compliance 
with  an  express  warranty  on  the  part  of  the 
assured  avoids  the  policy  should  not  be  applied 
in  all  its  strictness  in  this  case.  The  warranty, 
then,  not  having  been  strictly  complied  with, 
there  is  no  contract.  One  of  the  conditions  is 
that  the  application  shall  state  where  the  prop- 
erty is  situated  and  for  what  occupied;  its  rel- 
ative situation  as  to  other  buildings;  distance 
from  each,  if  less  than  ten  rods,  for  what  pur- 
pose occupied,  etc.  Another  condition  is,  that 
such  applications  may  be  made  either  by  the 
applicant  or  by  a  surveyor  ;  and  that  in  all 
cases  the  insured  will  be  bound  by  the  appli- 
cation. A  still  further  condition  *de-  [*83 
clares  that  if  any  person  insuring  any  proper- 
ty in  this  Company  shall  make  any  misrepre- 
sentation or  concealment  in  the  application;  or 
if  after  the  insurance  is  effected  the  risk  of 
property  shall  be  increased,  etc.,  such  insur- 
ance shall  be  void  and  of  no  effect.  The  ap- 
plication represents  the  building  insured  as  a 
"grist-mill"  without  any  other  designation  of 
the  purpose  for  which  it  is  occupied  ;  and  its 
relative  situation  as  to  other  buildings  is  thus 
stated  :  "This  mill  is  bounded  by  space  on  all 
sides." 

I  do  not  think  the  representation  as  to  the 
purpose  for  which  the  mill  was  occupied  is 
falsified  by  the  fact  that  a  work-bench  and 
tools  were  kept  in  the  mill  for  the  purpose  of 
keeping  it  in  repair.  I  have  no  doubt  but  that 
the  plaintiff  might,  without  incurring  the 
danger  of  forfeiting  his  policy,  place  in  the 
mill  suitable  materials  and  tools  to  make  and 
keep  up  the  ordinary  repairs  of  the  building. 
Dobson  v.  Sotheby,  1  Mood.  &M.,  90.  But  here 
other  mechanical  operations  were  carried  on  by 
the  turning-lathe  and  work-bench  than  to  re- 
pair the  mill: 

As  it  respects  the  location  of  the  mill  in  ref- 
erence to  other  buildings,  the  application  con- 
tained a  clear  misrepresentation,  which  I  think 
renders  the  policy  void  upon  the  well  settled 
principles  to  which  I  have  adverted.  At  the 
same  time  it  cannot  be  denied  but  that  their 
application  to  this  case  operates  with  great 
severity  upon  the  plaintiff,  and  is  well  calcu- 
lated to  lead  to  a  serious  doubt,  whether  the  in- 
tentions of  the  parties  and  the  interest  of  jus- 
tice were  duly  regarded  in  the  establishment 
of  the  rule  that  matters  of  mere  description 
should,  in  this  class  of  contracts,  be  considered 
an  express  warranty,  without  regard  to  their 
materiality  in  respect  to  the  risk.  Here  the 
mistake  is  proved  to  have  been  the  consequence 
either  of  the  ignorance,  carelessness  or  bad 
faith  of  the  agent  of  the  defendants.  He  filled 
up  a  printed  blank  application  furnished  by 
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the  defendants  to  be  subscribed  by  the  plaint- 
iff, who  probably  neither  had  or  pretended  to 
have  any  information  or  knowledge  of  what 
such  paper  ought  to  contain  in  order  to  render 
84*]  the  policy  *available,  but  relied  in  that 
respect  implicitly  upon  the  agent  sent  out  by 
the  defendants. 

Having,  however,  come  to  the  conclusion 
that  the  law  of  the  case  is  as  above  stated,  I 
am  bound  to  say  that  the  decision  of  the  learned 
circuit  judge  was  erroneous,  and  that  a  new 
trial  must  be  had  upon  that  point.  It  is  un- 
necessary, therefore,  to  examine  the  other 
points  in  the  case.  The  costs  must  abide  the 
event. 

New  trial  granted. 

Insurance— Warranty— Statements  of  relative  dis- 
tances, etc.  Disapproved— 32  111.,  244. 

Reviewed— 2  N.  Y.,  51. 

Approved-6  N.  Y.,  59. 

Cited  in-5  N.  Y.,  470,  481 ;  18  N.  Y.,  175.  379 :  32  N. 
Y.,  401 :  56  N.  Y.,  570 :  57  N.  Y..  281 ;  61  N.  Y.,  575 ;  63 
N.  Y.,  Ill ;  83  N.  Y.,  503  ;  7  Hun,  661 ;  9  Barb.,  200 ;  6 
How.  Pr.,  24  ;  35  Super,  401 ;  4  Daly,  290;  6  McLean, 
330  ;  43  N.  J.  L.,  303 ;  34  Md.,  226 ;  6  Am.  Rep.,  329. 

Conditions  annexed  and  written  application  re- 
ferred to  as  part  of  policy— Are  parcel  of  contract. 
Criticised— 5  N.  Y.,  473. 

Reviewed-Co.  R.  N.  8.,  187. 

Cited  in-5  Denio,  327 ;  7  N. Y.,  535 :  18  N.Y.,  378 ;  23 
N.  Y.,  520 ;  20  Barb.,  474 ;  25  Barb..  503 :  28  Barb.,  413 ; 
60  Barb.,  101 ;  2  T.  &  C.,  250 ;  6  How.  Pr.,  24 ;  3  Duer, 
283 ;  1  Cliff .,  305,  306 ;  8  How.  TJ.  S.,  246 ;  6  McLean, 
334 :  19  Mich.,  442 ;  34  N.  J.  L.,  248 ;  29  Am.  Rep..  569 ; 
14Vroom.,  303;  39  Am.  Rep.,  585  ;  24  N.  H.,  558;  57 
Am.  Dec.,  302. 

Misrepresentation  or  concealment — Policy  void  for. 
Cited  in— 4  N.  Y.,  348;  7  N.  Y.,  374 ;  10  Barb.,  290  ;  35 
Super.,  401 ;  2  Wood  &  M.,  489,  492. 

False  warranty— Knowledge  of  agent  —  Parol  evi- 
dence to  explain— Estoppel.  Criticised— 2  Ohio  St., 
467 ;  59  Am.  Dec.,  697,  699. 

Overruled— 36  N.  Y.,  552. 

Explained-22  Mich.,  156 ;  7  Am.  Rep.,  644. 

Reviewed— Co.  R.  N.  S.,  187. 

Cited  in— 20  N.  Y.,  56 ;  30  N.  Y.,  161 ;  76  N.  Y.,  391 ; 
4  Abb.  App.  Dec.,  137 ;  3  Trans.  App.,  286 ;  10  Barb., 
290 ;  42  Barb.,  460 ;  4  Bos.,  189 ;  35  N.  J.  L.,  373 ;  40  N. 
J.  L.,  575 ;  1  McArthur,  46 ;  29  Am.  Rep.,  276,  277, 278; 
18  Ohio  St.,  121 ;  51  Am.  Dec.,  448. 

Also  cited  in— 4  Hun,  231. 


BEACH  a.  GRAY. 

Leasehold  Abandonment  by  Tenant  —  Demise  by 
Landlord  to  Another,  Who  Failed  to  Pay  — 
first  Tenant,  Not  Liable. 

An  action  for  use  and  occupation  will  not  lie 
where  the  defendant  has  neither  occupied  nor  held 
the  premises  during  the  time  for  which  the  recov- 
ery is  sought. 

Accordingly.where  the  plaintiff  demised  to  the  de- 
fendant for  a  term  certain  premises  which  the  lat- 
ter abandoned  after  occupying  for  a  time,  and  the 
plaintiff  gave  the  defendant  notice  that  he  should 
let  them  for  the  best  terms  he  could  get  and  hold 
him  responsible  for  any  deficiency,  and  then  leased 
to  another  who  occupied  for  the  residue  of  the  term, 
but  became  bankrupt  and  failed  to  pay  ;  held,  that 
use  and  occupation  would  not  lie  against  the  de- 
fendant for  the  time  during  which  such  other  per- 
son occupied. 

Citations—  1  R.  S.,  744,  sec.  1  ;  1  Den.,  37. 


cause  originated  in  the  Marine  Court 
-  of  the  City  of  N.  Y.,  where  Beach  sued 
Gray  in  assumpsit  for  use  and  occupation  and 
recovered  $100.  The  judgment  was  reversed 
by  the  Superior  Court,  and  the  plaintiff  brings 
error  to  this  court.  The  other  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

Mr.  C.  Nagle,  for  plaintiff  in  error. 

Mr.  £.  C.  Gray,  defendant,  in  person. 
€2 


By  the  Court,  Beardsley,  J.  By  the  dec- 
laration the  plaintiff  claimed  for  the  use  of 
the  premises  from  August  1,  1842,  to  the  first 
day  of  May  ensuing.  The  defendant  was  in 
possession  previous  to  the  first  of  August,  and 
remained  in  possession  until  the  middle  of  the 
succeeding  October;  and  *upon  the  evi-  [*85 
dence  the  justice  was  authorized  to  find  an 
agreement  by  the  defendant  with  the  plaintiff, 
to  continue  in  possession  and  pay  rent  to  him 
until  May  1,  1843.  1  R.  S.,  744,  sec.  1.  But  the 
defendant  abandoned  the  premises  in  October, 
1842,  and  in  the  following  month  the  plaintiff 
demised  the  same  to  one  Penniman,  who  ac- 
cordingly entered  and  held  possession  until  the 
next  May.  After  the  premises  had  been  aban- 
doned by  the  defendant,  and  before  the  lease 
to  Penniman,  the  plaintiff  gave  notice  to  the 
defendant,  that  as  he  had  abandoned  posses- 
sion the  premises  would  be  leased  by  the  plaint- 
iff on  the  best  terms  which  could  be  procured, 
holding  the  defendant,  however,  liable  for  any 
deficiency  which  might  exist.  No  evidence  was 
given  to  show  that  the  defendant  at  any  time 
assented  to  what  the  plaintiff  gave  notice  he 
should  do,  or  to  this  demise  to  Penniman. 

It  is  virtually  conceded  and  cannot  be  ques- 
tioned, that  the  justice,  in  the  amount  for 
which  he  gave  judgment,  included  a  compen- 
sation for  the  use  of  the  premises  during  the 
time  they  were  so  occupied  by  Penniman,  and 
the  question  is,  whether  that  could  be  recov- 
ered in  this  form  of  action. 

The  statute  of  this  State  authorizing  an  ac- 
tion for  use  and  occupation  is  certainly  not 
more  extensive  than  that  of  England  on  the 
same  subject.  Under  the  latter  the  plaintiff 
can  recover  in  this  form  of  action,  for  such 
time  only  as  the  defendant  actually  occupied 
the  premises,  or  held,  that  is,  legally  possessed 
them.  Wood  v.  WiLcox,  1  Denio,  37.  In  the 
present  case,  after  the  plaintiff,  in  November, 
demised  to  Penniman,  who  entered  and  held 
as  tenant  to  the  plaintiff,  the  defendant  ceased 
to  be  in  possession.  Penniman  neither  entered 
or  held  under  the  defendant,  and  was  upon  no 
principle  his  tenant.  During  this  time  the  de- 
fendant was  not,  in  any  sense,  in  the  occupa- 
tion of  the  premises  and  therefore,  was  not  re- 
sponsible in  this  form  of  action,  even  though 
it  should  be  held  that  he  would  be  if  the  action 
were  on  an  agreement  to  pay  rent  until  the  first 
of  May,  if  one  existed.  The  justice  erred  in 
allowing  for  the  use  of  the  premises  from  No- 
vember to  May,  and  the  judgment  of  the  Su- 
perior Court  should  be  affirmed. 

Judgment  affirmed. 


Explained— 34  N.  Y.,  289 ;  13  Abb,  Pr.,  392. 
Cited  in— 7  Barb.,  201. 
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Illegal  Tax  Warrant  Protects  Collector. 

A  school  district  collect9r  having  a  regular  tax 
list  and  warrant  for  a  district  tax,  can  justify  when 
sued  for  taking  the  property  of  a  person  taxed, 
upon  the  principle  of  the  case  of  Savacool  v.  Bough- 
ton,  5  Wend.,  170,  though  the  district  meeting  at 
which  the  tax  was  voted  was  illegal. 

Citation— 5  Wend.,  170. 

ERROR  to  Seneca  C.  P.     Abbott  sued  Yost 
before  a  justice  of  the  peace,  and  declared 
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in  trespass  for  taking  his  goods.  On  the  trial 
it  appeared  that  the  defendant  was  the  collect- 
or of  school  district  No.  5,  in  the  Town  of  Fay- 
ette,  Seneca  Co.,  and  took  the  goods  by  virtue 
of  a  warrant  and  tax  list  made  by  the  trustees 
of  the  district  for  a  tax  to  build  a  school-house 
— the  plaintiff  being  one  of  the  inhabitants  of 
the  district,  and  being  taxed  in  the  sum  of 
$17.07.  The  warrant  and  tax  list  were  regular 
on  their  face;  but  the  plaintiff  claimed  to  re- 
cover on  the  ground  that  the  district  meeting 
at  which  the  tax  was  voted  was  not  a  legal 
meeting  and,  consequently,  that  the  trustees 
had  no  jurisdiction  to  issue  the  warrant.  The 
justice  gave  judgment  for  the  plaintiff,  which, 
on  certiorari,  the  C.  P.  reversed.  The  plaintiff 
now  brings  error. 

Mr.  E.  Foote,  Jr.,  for  plaintiff  in  error. 

Mr.  A.  Bascom,  for  defendant  in  error. 

By  the  Court,  Bronson,    Ch.   J.     Process 

regular  upon  its  face,  and  apparently  within 
the  jurisdiction  of  the  court  or  officer  issuing 
it,  is  a  complete  justification  to  the  ministerial 
officer  by  whom  it  is  executed;  and  that  is  so, 
although  it  may  be  shown  that  in  point  of  fact 
the  court  or  officer  issuing  the  process  had  no 
jurisdiction.  When  the  defect  of  jurisdiction 
appears  upon  the  face  of  the  process,  there  the 
ministerial  officer  acts  at  his  peril;  but  it  is  not 
so  where  the  defect  is  latent,  and  has  to  be 
made  out  by  extrinsic  evidence.  In  Savacoolv. 
Boughton,  5  Wend.,  170,  it  appeared  that,  in 
point  of  fact,  the  justice  who  rendered  the 
judgment  against  the  plaintiff  had  no  jurisdic- 
87*]  tion;  *but  as  it  was  a  case  where  he  might 
have  acquired  jurisdiction,  and  the  want  of  it 
did  not  appear  upon  the  execution  under  which 
the  constable  acted,  the  process  was  held  to  be 
a  complete  justification. 

The  erroneous  decision  of  the  justice  has  been 
properly  corrected  by  the  C.  P. 

Judgment  affirmed. 

Cited  in-1  Barb.,  555 ;  31  Barb.,  313 ;  46  Barb.,  393  ; 
16  Mich.,  245 ;  44  Mich.,  570 ;  61  Me.,  428 ;  14  Am.  Rep., 
574 ;  7  N.  W.  Rep.,  164. 


BROAD  WELL  v.  GETMAN. 

Statute  of  Frauds — Parol  Agreement,  Not  to  Be 
Wholly  Performed  within  a  Year,  Void. 

A  parol  agreement  which  is  not  wholly  to  be  per- 
formed within  one  year  is  void,  though  some  of  the 
stipulations  are  to  be  executed  within  the  year. 

And  it  is  void  although  one  of  the  parties  is  to  per- 
form every  thing  on  nis  part  within  the  year,  if  a 
longer  time  than  a  year  is  stipulated  for  the  per- 
formance by  the  other.  Semble,  per  Beardsley,  J. 

The  defendant  in  January  agreed  by  parol  to  clear 
a  piece  «f  wood  land  for  the  plaintiff  and  partly  to 
fence  one  end  of  it,  which  the  plaintiff  was  to  com- 
plete, the  whole  to  be  done  in  one  year  from  the  en- 
suing spring,  when  the  defendant  was  to  put  in  a 
crop  which,  with  the  wood  and  timber,  except  that 
used  for  the  fences,  he  was  to  have  for  his  compen- 
sation. In  an  action  against  the  defendant  for  non- 
performance,  held  that  the  contract  was  within  the 
statute  and  was  void. 

Citations-2  R.  S.,  135,  sec.  2.  sub.  1 :  3  Burr.,  1278; 
11  East,  142. 159 ;  1  B.  &  Aid.,  723 ;  Chit.  Cont.,  67,  69 ; 
Smith.  L.  C.  and  Notes,  Phil.  ed..  143  ;  3  Hill,  128 ;  12 


NOTE.— Statute  of  Frauds— Parol  contract  for 
labor— When  void,  ax  not  to  be  performed  within  a 
year.  See  Lockwood  v.  Barnes,  3  Hill,  128,  note ; 
Artcher  v.  Zeh,  5  Hill,  200,  note. 
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Conn.,  455 ;  5  East.  10 ;  3  Johns.,  210 ;  1  N.  H.,  157 ;  1  N. 
R.,  252 ;  2  Stark.  Ev.,  482 ;  Phila.  ed.,  1842 ;  1  Ld. 
Raym.,  316;  2  Leigh.,  JV.  P.,  1045;  Long,  Sales.  56 ;  3- 

B.  &  Adol..  899 ;  1  Fairf .,  31 ;  2  Carr.  &  P..  91 ;  3  Bing., 

285. 

TERROR  to  the  Oneida  C.  P.  Getman  sued 
J-J  Broadwell  before  a  justice  of  the  peace, 
and  upon  a  trial  by  jury  recovered  $25  besides 
costs,  and  this  judgment  was  affirmed  by  the 

C.  P.  upon  certiorari.     The  plaintiff's  claim 
was  principally  for  damages  for  the  non-per- 
formance of  a  contract  respecting  the  clearing 
of  land.     This  contract  was  entered  into  Jan- 
uary 1,  1841,  and  was  reduced  to  writing  at  the 
request  of  the  parties  and  agreed  to  by  them, 
but  was  not  signed.     By  its  terms  the  defend- 
ant agreed  to  clear  off  a  piece  of  woodland  be- 
longing to  the  plaintiff,  and  make  a  fence  two 
logs  high  on  one  end  of  it,  which  fence  the 
plaintiff  was  to  complete.     The  job  was  to  be 
done  by  the  spring  of  1842,  in  season  to  put  in 
a  spring  crop  that  year;  and  the  defendant  was 
to  have  for  his  compensation  all  the  wood  and 
timber  growing  on  the  premises,  except  what 
should  be  necessary  for  the  fence,  and  also  the 
first  *crop,  which  he  was  to  put  in  in1  the  [*88 
spring  of  1842.     Both  parties  gave  evidence 
upon  the  question  whether  the  defendant  had 
fully  cleared  off  the  land  and  as  to  the  amount 
necessary  to  complete  it.  Before  the  cause  was 
submitted  to  the  jury,  the  defendant's  counsel 
requested  the  justice  to  charge,  that  if  a  longer 
time  was  given  by  the  contract  to  complete  the 
work  than  one  year  from  the  time  of  making 
thereof,  it  was  void  ;  but  he  refused  so  to 
charge. 

Mr.  W.  McCall,  for  plaintiff  in  error,  cited 
Lockwood  v.  Barnes,  3  Hill,  128;  Lower  v.  Win- 
ters, 7  Cow.,  263;  Shutev.  Dorr,  5  Wend.,  204; 
Drummond  v.  Burrell,  13  Id.,  307. 

Mr.  C.  Tracy,  for  defendant  in  error,  cited 
2R.  S.,  135,  sec.  2;  Artcher  v.  Zeh,  5  Hill.  200; 
Russell  v.  Slade,  12  Conn.,  455  ;  Moore  v.  Fox, 
10  Johns.,  244;  McLees  v.  Hale,  10  Wend.,  426; 
Mavor  v.  Pyne,  2  Carr.  &  P. ,  91 ;  Beeston  v.  Coll- 
yer,  4  Bing.,  309;  Kent  v.  Kent,  18  Pick.,  569. 

By  the  Court,  Beardsley,  J.  The  special 
agreement  between  these  parties  was  to  endure 
for  nearly  two  years.  It  was  made  January  1, 
1841,  and  although  the  clearing  was  to  be  done 
by  a  year  from  the  next  spring,  the  defendant 
was  to  have  the  use  of  the  land  for  a  crop  ta 
be  put  in  by  him  at  that  time. 

By  the  statute  every  agreement  which  by  its 
terms  is  not  to  be  performed  within  one  year 
from  the  making  thereof,  is  declared  to  be 
void,  unless  in  writing  and  subscribed  by  the 
party  to  be  charged  therewith.  2  R.  S.,  135, 
sec.  2,  sub.  1 .  Agreements  which  may  be  com- 
pleted within  one  year  are  not  within  the  stat- 
ute; it  extends  to  such  only  as  by  their  express 
terms  are  not  to  be,  and  cannot  be  carried  into 
full  and  complete  execution  until  after  the  ex- 
piration of  that  period  of  time.  Fenton  v.  Em- 
biers,  3  Burr.,  1278  ;  Boydell  v.  Drummond,  11 
East.,  142;  Bracegirdle  v.  Heald,  1  B.  &  Aid., 
723;  Chit.  Cont., 67;  1  Smith,  L.  Gas.  and  Notes, 
Phil,  ed.,  143;  Lockwood  v.  Barnes,  3  Hill,  128; 
Russell  v.  Blade,  12  Conn.,  455. 

*The  word  "agreement,"  as  used  in  [*89 
this  section,  signifies  "a  mutual  contract  on 
consideration  between  two  or  more  persons," 
and  ex  m  termini,  includes  the  several  parties 
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to  the  contract  and  their  respective  stipula 
tions;  everything,  indeed,  which  is  to  be  done 
on  both  sides.  Wain  v.  Warlters,  5  East.,  10; 
Sears  v, Brink,  3  Johns.,210;  Sherburne  v.Shaw, 
IN.  H.,  157;  Champion  v.  Plummer,  IN.  R., 
252;  2  Stark.  Ev.,  482,  Phil,  ed.,  1842.  In  this 
case  there  were  mutual  stipulations  between  the 
parties ;  the  defendant  was  to  clear  the  land 
and  in  part  make  a  fence  at  one  end  of  the  lot. 
This  fence  was  to  be  completed  by  the  plaint- 
iff; and  he  stipulated  that  the  defendant  should 
have  all  the  timber  cut  on  the  land  except  what 
might  be  required  for  the  fence,  and  also  the 
use  of  the  land  for  a  summer  crop  in  1842.  As 
this  agreement  was  made  in  January,  1841, 
and  could  not  be  completely  executed  until  the 
close  of  the  season  of  1842,  it  was  within  the 
statute,  and  not  being  in  writing  and  signed, 
was  void.  Upon  this  point  it  would  seem  dif- 
ficult to  raise  a  doubt  upon  the  terms  of  the 
statute.  An  agreement  is  an  entire  thing,  and 
where  that  cannot  be  completely  executed,  on 
both  sides,  until  more  than  a  year  has  elapsed, 
the  case  falls  within  the  express  words  of  the 
enactment.  It  is  also  within  its  spirit,  for 
•"  The  mischief  meant  to  be  prevented  by  the 
statute,  was  the  leaving  to  memory  the  terms  of 
a  contract  for  longer  time  than  a  year.  The 
persons  might  die  who  were  to  prove  it  ;  or 
they  might  lose  their  faithful  recollection  of 
the  terms  of  it."  Bailey,  J.,  11  East,  159  ;  1 
Ld.  Eaym.,  316. 

The  general  principle  is  firmly  settled  that 
although  the  agreement  requires  a  part  per- 
formance within  a  year,  and  is  so  far  faithfully 
executed,  still  it  is  void,  unless  reduced  to 
writing,  if  other  stipulations  remain  to  be  ex- 
ecuted after  the  close  of  the  year.  Lockwood 
v.  Barnes,  supra.  But  notwithstanding  the  ap- 
parent universality  and  soundness  of  this  posi- 
tion, it  is  laid  down  by  some  elementary  writ- 
ers that  the  statute  does  not  extend  to  con- 
tracts, "where  all  that  is  to  be  done  by  one  of 
the  parties  is  to  be  done  within  a  year."  2 
Leigh,  N.  P.,  1045;  Chit.  Cont.,  69;  Long, 
9O*]  Sales,  56.  This  distinction  had  *been  sug- 
gested in  Boydell  v.  Drummond  and  Bracegirdle 
v.  Heald,  supra,  and  was  finally  acted  upon  in 
the  c&seofDonellan  v.  Read,  3  B.  &  Adol.,  899, 
which  was  decided  in  1832.  In  the  last  case, 
Littledale,  J.,  who  delivered  the  opinion  of 
the  court,  said:  "  As  to  the  contract  not  being 
to  be  performed  within  a  year,  we  think  that 
as  the  contract  was  entirely  executed  on  one 
side  within  a  year,  and  as  it  was  the  intention 
of  the  parties,  founded  on  a  reasonable  expec- 
tation, that  it  should  be  so,  the  Statute  of 
Frauds  does  not  extend  to  such  a  case.  In  case 
of  a  parol  sale  of  goods,  it  often  happens  that 
they  are  not  to  be  paid  for  in  full  till  after  the 
expiration  of  a  longer  period  of  time  than  a 
year;  and  surely  the  law  would  not  sanction  a 
defense  on  that  ground,  when  the  buyer  had 
had  the  full  benefit  of  the  goods  on  his  part." 
See,  also,  Holbrook  v.  Armstrong,  1  Fairf.,  31. 
The  principle  affirmed  in  these  cases  has  no  ap- 
plication to  the  present  case;  for  here  the  party 
seeking  to  enforce  the  contract  was  not  to  per- 
form all  its  stipulations,  on  his  part,  within  the 
year;  he  was  to  permit  the  defendant  to  occu- 
py and  use  the  land  through  the  season  of  1842, 
which  time  did  not  commence  until  more  than 
a  year  after  the  contract  had  been  entered  into. 
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But  I  would  not  be  understood  as  yielding  my 
assent  to  the  principle  stated.  It  seems  to  me 
in  plain  violation  of  the  statute.  Every  verbal 
contract  which  is  not  to  be  performed  within 
a  year  from  the  making  thereof,  is  declared  to 
be  void.  Although  the  terms  of  the  agreement 
may  require  full  performance  on  one  side  with- 
in a  year,  I  do  not  see  how  this  can  exclude  it 
from  the  statute,  the  other  side  being  incapable 
of  execution  until  after  the  year  has  elapsed. 
The  agreement  is  entire,  and  if  it  cannot  be 
executed  fully,  on  both  sides,  within  the  year, 
I  think  it  is  void.  What  difference  does  it 
make  that  one  party  can,  while  the  other  can- 
not, complete  the  contract  within  a  year?  Such 
an  agreement  is  not,  in  terms,  excepted  from 
the  statute,  and  the  reason  for  the  enactment 
applies  to  it  with  full  force.  But  it  is  unneces- 
sary to  pursue  this  subject ;  and  I  dismiss  it 
with  the  remark  that  although  where  one  par- 
ty has  fully  performed  on  his  part  within  the 
year,  the  agreement  may,  notwithstanding,  be 
void,  still  he  is  *not  remediless,  for  he  [*91 
may  maintain  a  general  indebitatus  assumpsit 
against  the  party  who  refuses  to  proceed  fur- 
ther under  the  contract, and  thus  recover  a  com- 
pensation for  what  has  been  advanced  and  re- 
ceived upon  it.  Lockwood  v.  Barnes,  Holbrook 
v.  Armstrong,  supra;  see,  also,  Smith,  L.  Gas. , 
as  referred  to  above;  Mavor  v.  Pyne,  2  Carr.  & 
P.,  91,  and 3  Bing.,  285. 
The  contract  was  void  and  the  plaintiff  should 
not  have  recovered,  as  he  did,  for  its  violation. 

Judgment  reversed. 

Commented  on— 44  Barb.,  164. 

Explained— 63  How.  Pr.,  381. 

Cited  in— 2  Lans.,  282  ;  33  Hun,  396 ;  7  Barb.,  200  ;  13 
Barb.,  499  ;  31  Barb.,  556 :  2  Hilt,  118  : 64  How.  Pr.,  383 ; 
15  Am.  Rep.,  281 :  9  Allen,  17  ;  26  Wis.,  609  ;  45  Ind., 
584 ;  31  Ohio  St.,  588 ;  30  N.  J.  L.,  403. 


BUEL  v.  BOUGHTON. 

Action  for  Money  Had  and  Received,  an  Equi- 
table Action — Payment  of  Interest  by  Mistake. 

Assumpsit  for  money  had  and  received  is  an  equi- 
table action,  and  generally  raises  the  question  to 
which  party  ex  cequo  et  bono  the  money  belongs. 

Accordingly,  where  the  plaintiff  gave  a  note  for  a 
demand  bearing  interest,  but  which  through  mis- 
take was  not  made  payable  with  interest  to  A,  who 
transferred  it  to  B,  who  transferred  it  to  the  defend- 
ant, and  upon  each  transfer  it  was  supposed  by  the 
parties  to  be  on  interest  and  was  received  and  ac- 
counted for  accordingly :  and  when  it  became  pay- 
able the  plaintiff  also  supposing  it  to  be  on  interest 
paid  the  amount  with  interest  thereon ;  held,  in  as- 
sumpsit for  money  had  and  received  brought  to  re- 
cover it  back,  that  the  plaintiff  could  not  recover. 

• 

ERROR  to  the  Onondaga  C.  P.  '  Buel  sued 
Boughton  for  money  had  and  received  to 
his  use,  and  the  case  was  substantially  as  fol  - 
lows:  one  Charlotte  Smith  held  a  bond  against 
the  plaintiff  for  $2,650,  payable  in  six  equal  an- 
nual installments,  with  annual  interest  from 
April  1,  1843.  James  H.  Fuller,  in  right  of  his 
wife.owned  and  had  an  interest  in  the  bond  to 
theamount  of  $498.10.  April  1, 1843,the  plaint- 
iff gave  James  H.  Fuller  his  negotiable  prom- 
issory note  for  said  sum  of  $498.10,  having 
more  than  two  years  to  run.  The  plaintiff 
agreed  to  make  the  note  payable  with  interest; 
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but  interest  was  left  out  of  the  note  by  mistake 
in  drawing  it.  On  the  day  of  the  date  of  the 
note  Charlotte  Smith  indorsed  and  receipted  the 
92*1  amount  of  the  note  *on  the  bond.  On 
the  day  the  note  was  given,  James  H.  Fuller 
transferred  it  to  Almerin  Fuller,  who  indorsed 
the  amount  of  the  note  on  a  bond  which  he 
held  against  James,  which  bond  was  on  inter- 
est. This  was  done  on  the  supposition  that  the 
note  was  also  on  interest.  About  twenty  days 
afterwards  Almerin  Fuller  transferred  the  note 
to  the  defendant,  who  indorsed  the  amount  of 
the  note,  and  of  the  interest  which  was  sup- 
posed to  have  then  accrued  upon  it,  on  a  bond 
which  he  held  against  Almerin  Fuller,  which 
bond  was  on  interest.  May  23,  1845,  the  plaint- 
iff paid  the  note  to  the  defendant,  and  by  mis- 
take, supposing  the  note  to  have  been  written 
with  interest,  paid  the  defendant  $71.20  for  in- 
terest on  the  note,  and  took  it  up.  The  plaint- 
iff brought  this  suit  to  recover  back  the  sum  so 
paid  by  mistake  for  interest.  The  defendant 
set  up  the  other  facts  which  have  been  men- 
tioned as  an  answer  to  the  action ;  and  the  court 
decided  in  his  favor.  A  verdict  and  judgment 
having  passed  for  the  defendant,  the  plaintiff 
now  brings  error  on  a  bill  of  exceptions. 

Mr.  G.  W.  Noxon,  for  plaintiff  in  error, 
cited  13  Wend.,  488;  1  Doug.,  188  ;  5  Wend., 
307;  19/<2..  557;  7Mass.,4?9;  Chit.  Bills,  273, 
ed.  1839;  2  Hill,  188. 

Messrs.  Noxon,  Leavenworth  and  Coin- 
stock,  for  defendant  in  error,  cited  13  Wend., 

488. 

By  the  Court,  Bronson,  Ch.  J.  This  is  a 
remarkable  case.  The  plaintiff  first  omitted, 
by  mistake,  to  make  the  note  payable  with  in- 
terest, as  he  should  have  done  ;  and  then,  by 
another  mistake,  he  corrected  the  first  error  by 
paying  interest,  when  the  note  itself  imposed 
no  such  obligation.  And  thus  by  two  blunders 
the  parties  have  come  out  right  at  last.  Or  at 
least,  the  plaintiff  has  paid  no  more  than  he 
ought  to  pay;  and  there  would  be  no  ground 
for  an  action  to  recover  back  the  money  paid 
for  interest,  if  the  payment  had  been  made  to 
James  H.  Fuller,  the  payee  of  the  note, against 
whom  the  first  mistake  was  made.  One  party 
would  in  that  case  have  paid,  and  the  other  re- 
93*]  ceived  *just  what  in  justice  and  honesty 
ought  to  be  paid  and  received. 

But  the  payment  was  not  made  to  James  H. 
Fuller  ;  and  this  leads  me  to  notice  that  not 
only  the  plaintiff  and  James  H.  Fuller  acted 
from  beginning  to  end  under  the  mistaken  sup- 
position that  the  note  was  made  payable,  as  it 
should  have  been,  with  interest ;  but  the  note 
was  twice  transferred, and  both  Almerin  Fuller 
and  the  defendant  took  it  under  the  same  mis- 
take of  supposing  it  carried  interest.  Now, as 
against  the  plaintiff,  James  H.  Fuller  had  an 
equitable  claim  to  have  the  mistake  corrected, 
so  as  to  give  him  interest  on  the  debt.  Then 
Almerin,  having  taken  and  paid  James  for  the 
note  as  though  it  were  on  interest,  had  an 
equitable  claim  to  have  the  mistake  corrected, 
so  as  to  give  the  interest  to  him.  The  same 
thing  is  true  as  between  the  defendant  and  Al- 
merin. The  defendant  took  and  paid  him  for 
the  note  as  though  it  carried  interest.  And 
thus,  by  a  series  of  mistakes,  the  equitable 
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claim  to  interest  which  was  originally  in  James, 
passed  from  him  to  Almerin.and  from  Almerin 
to  the  defendant;  so  that, at  the  time  the  money 
was  paid,  the  defendant  was  the  person  who 
was  equitably  entitled  to  receive  it.  He  could 
not  have  sued  the  plaintiff  for  it  at  law  in  his 
own  name;  but  in  a  court  of  equity  the  money 
would  have  been  awarded  to  him,  and  not  to 
James  H.  Fuller.  It  has  come  into  the  defend- 
ant's hands  without  suit,  and  from  the  person 
who  ought  to  pay  it;  and  I  see  no  sufficient 
reason  for  requiring  it  to  be  refunded.  Wheth- 
er the  defendant  could  sue  at  law  in  his  own 
name  to  recover  the  money,  or  whether,  hav- 
ing fairly  got  it,  this  action  for  money  had  and 
received  to  the  plaintiff's  use  can  be  maintained, 
are  very  different  questions.  This  is  an  equi- 
table action, which  may  be  defended  upon  the 
same  equitable  principles  as  those  upon  which 
it  is  maintained.  As  a  general  rule,  the  ques- 
tion is,  to  which  party  ex  cequo  et  bono  does  the 
money  belong;  and  in  this  case,  I  think  it  be- 
longs to  the  defendant,  who  has  got  it.  Let  us 
suppose  that  the  plaintiff  had  refused  to  pay 
the  interest  to  the  defendant;  but,  being  liable 
to  pay  it  to  some  one,  he  had  paid  it,  either  vol- 
untarily or  by  compulsion,  to  James  H.  Ful- 
ler, between  whom  and  the  plaintiff  the  orig- 
inal *mistake  was  made.  James  might  [*94 
then  have  been  compelled  to  pay  the  money  to 
Almerin;  and  Almerin  to  the  defendant.  Or 
if  we  begin  at  the  other  end,  the  defendant 
might  have  fallen  back  upon  Almerin,  and 
compelled  him  to  correct  the  mistake  by  pay- 
ing the  interest;  Almerin  could  have  gone  back 
in  like  manner  upon  James  ;  and  James  upon 
the  plaintiff.  And  so  in  any  way  of  viewing 
the  matter,  the  plaintiff  was  bound  in  equity 
and  good  conscience  to  pay  the  money  ;  and 
the  defendant  was  the  man  who  in  equity  and 
good  conscience  was  entitled  to  receive  it.  He 
has  got  it;  and  to  allow  the  plaintiff  to  recover 
it  back,  would  be  to  make  this  the  first  in  a 
circuit  of  four  actions  which  would  end  in 
leaving  the  money  just  where  it  was  at  the  be- 
ginning. 

It  is  said  that  although  the  plaintiff  has  paid 
the  interest  to  the  defendant,  he  may  be  com- 
pelled to  pay  it  again  in  an  action  on  his  bond 
to  Mrs.  Smith.  But  I  think  not.  It  fully  ap- 
pears that  the  principal  sum  of  money  for 
which  the  note  was  given  belonged  to  James 
H.  Fuller;  and  of  course  he  was  entitled  to  the 
interest  which  should  afterwards  accrue  on 
that  sum.  If  the  indorsement  made  on  the 
plaintiff's  bond  would  not  of  itself  preclude 
Mrs.  Smith  from  recovering  the  interest  in 
question,  it  would  clearly  be  enough  to  show 
in  addition,  that  the  plaintiff  had  corrected  the 
error  by  paying  the  interest.  But  if  the  plaint- 
iff should  succeed  in  recalling  the  money, then 
undoubtedly  Mrs.  Smith,  on  proving  the  mis- 
take in  giving  the  note,  and  that  the  plaintiff 
had  not  corrected  it, might  recover  this  interest 
for  the  benefit  of  James  H.  Fuller.  But  by 
leaving  the  money  where  it  is,  the  whole  series 
of  mistakes  will  be  corrected,  and  all  parties, 
unless  it  be  the  plaintiff,  will  be  satisfied. 

Judgment  affirmed. 

Cited  in— 40  N.  Y.,  404 :  62  N.  Y.,  447 ;  66  N.  Y.,  636 ; 
12  Hun,  73;  19  Hun,  148 ;  11  Barb.,  552 ;  54  How.  Pr.. 
84 ;  2  Abb.  N.  C.,  476 ;  45  Super..  444 ;  3  Blatchf .,  253; 
29  Wis.,  «18 ;  9  Am.  Rep,.  622. 
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95*]  *JOHN  AND  JACOB  BURGHART 

t>. 
RICE. 

Joint  debtors  may  be  sued  in  a  justice's  court  by 
long  summons,  though  one  of  them  be  a  non-resi- 
dent of  the  county. 

Citations-1  Den.,  175;  5  Hill,  285;  1  Cow.  Tr.,  4'2. 

TERROR  to  the  Onondaga  C.  P.  Rice  sued 
JU  John  and  Jacob  Burghart  before  a  jus- 
tice of  Onondaga  Co.  by  summons,  returnable 
seven  days  after  the  time  when  it  was  issued, 
which  was  personally  served  on  both  defend- 
ants. The  plaintiff  declared  on  a  joint  note 
made  by  the  defendants.  John  alone  appeared 
and  pleaded.  On  the  trial  it  appeared  that 
Jacob  Burghart  was  a  resident  of  Oswego  Co. 
The  plaintiff  recovered  a  judgment  before  the 
justice,  which  was  affirmed  by  the  C.  P. 

Mr.  J.  R.  Anderson,  for  plaintiffs  in  er- 
ror. 

Messrs.  Noxon,  Leavenworth  and  Corn- 
stock,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  The  only  ques- 
tion is,  whether  Jacob  Burghart  could  be 
sued  in  this  action  by  a  long  summons.  If 
sued  alone  in  Onondaga  Co.,  a  short  summons 
or  attachment  would  be  the  only  proper  proc- 
ess, and  any  other  would  be  void.  Thompson 
v.  Sayre,  1  Den.,  175.  In  Harriott  v.  Van  Cott, 
5  Hill,  285,  it  is  intimated  that  such  process  as 
was  issued  in  this  case  would  probably  be  reg- 
ular against  joint  debtors,  where  one  was  a 
non-resident.  Mr.  Cowen,  in  his  Treatise,  1 
Cow.  Tr. ,  462  expresses  the  opinion  that  a  war- 
rant, which  when  that  treatise  was  published 
was  the  proper  process  against  a  non-resident, 
would  not  be  regular  without  special  cause 
shown  when  the  non  resident  was  sued  jointly 
with  resident  defendants;  and  he  likens  it  to 
the  case  of  one  of  several  defendants  who,  if 
he  were  a  sole  defendant,  would  be  privileged 
against  being  sued  in  a  particular  manner,  but 
when  prosecuted  with  others,  may  be  proceed- 
ed against  in  the  ordinary  way.  This  I  think 
is  the  true  rule. 

Judgment  affirmed 

Cited  in— 2  Sandf .,  2&9. 
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JOHNSTON  ET  AL.,  Executors  of  CAMPBELL,. 

Plea  in  Confession  and  Avoidance. 

A  plea  in  confession  and  avoidance  must  express- 
ly or  impliedly  admit  that  but  for  the  matter  of 
avoidance  relied  on,  the  action  could  be  maintained. 

Accordingly,  a  plea  of  the  Statute  of  Limitations, 
in  which  it  was  averred  that  "  the  several  causes  of 
action,  etc.,  if  any  such  there  were,  or  still  are,  did 
not  accrue  within,"  etc.,  was  held  bad  for  not  giving 
color. 

Citations—4  Ad.  &  Ell.,  489 ;  1  Bos.  &  P.,  413,  417 ;  1 
Saund.,  27,  and  n.  1 ;  1  Hill,  266 :  10  Barn.  &  C.,  263:  3 
Chit.  PL,  941,  7th  Am.  from  6th  Lond.  ed.;  2  Chit. 
PL,  498,  3d  Am.  from  2d  Lond.  ed. 

T\ECLARATION  in  assumpsit  on  promises 
-U  by  the  testator;  plea  3d,  actio  non,  etc., 
because  the  defendants  say,  that  the  said  sev- 
eral supposed  causes  of  action  in  the  said  dec- 
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laration  mentioned,  if  any  such  there  were,  or 
still  are,  did  not,  nor  did  any  or  either  of  them 
accrue  to  the  said  plaintiff  within  six  years, 
etc.  Demurrer,  assigning  for  cause,  that  the 
plea  does  not  sufficiently  confess  the  action, 
nor  give  color  to  the  plaintiff. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendants. 

By  the  Court,  Bronson,  Ch.  J.  Every  plea 
in  confession  and  avoidance  must  give  color, 
by  admitting  an  apparent  or  prima  facie  right 
in  the  plaintiff.  It  must  either  expressly  or 
impliedly  confess  that  but  for  the  matter  of 
avoidance  contained  in  the  plea,  the  action 
could  be  maintained.  This  plea  makes  no  such 
confession,  and  is,  therefore,  bad.  Instead  of 
saying,  as  the  pleader  should  have  done,  that 
the  several  causes  of  action  mentioned  in  the 
declaration  did  not  accrue  within  six  years; 
the  words  are  that  the  several  supposed  causes 
of  action  mentioned  in  the  declaration  "  if  any 
such  there  were,  or  still  are,"  did  not  accrue 
within  six  years.  The  defendants  do  not  ad- 
mit, that  but  for  the  Statute  of  Limitations  the 
plaintiff  could  have  sued.  The  plea  gives  no 
color.  Margetts  v.  Bays,  4  Ad.  &  Ell.,  489,  is 
a  case  in  point.  The  action  was  debt  on  sim- 
ple contract;  and  the  plea  was,  that  the  sup- 
posed debt  in  the  declaration  mentioned,  if  any 
such  there  be,  did  not  accrue  within  six  years; 
and  the  plea  was  held  bad  on  demurrer  for  not 
Confessing  the  debt.  The  following  [*97 
cases  will  serve  to  illustrate  the  rule  which 
has  been  mentioned.  Griffiths  v.  Eyks,  1  Bos. 
&  P.,  413,  417;  Manchester  v.  Vale.  1  Saund., 
27,  and  n.  1  ;  Brown  v.  Artcher,  1  Hill,  266  -r 
M'Pherson  v.  Daniels,  10  Barn.  &C.,  263.  But 
we  are  referred  to  a  precedent  from  which  the 
plea  has  evidently  been  copied.  3  Chit.  PI., 
941,  7th  Am.  from  6th  Lond.  ed.  This  is  not 
the  first  time  that  I  have  noticed  precedents  of 
questionable  authority  in  the  late  editions  of 
what  was  originally  a  very  good  book.  In  the 
3d  American  from  the  2d  London  edition  of 
the  work,  Vol.  2,  p.  498,  the  same  plea  is  giv- 
en without  the  qualifying  words,  "if  any  such 
there  were,  or  still  are,"  which  make  this  plea 
bad. 

Judgment  for  the  plaintiff. 

Cited  in-4  N.  T.,  283 ;  21  Hun,  409 ;  14  Barb.,  534  ;  5 
How.  Pr.,  15:  12  How.  Pr.,  315 ;  5  Blatchf.,  41. 


THE  COMMERCIAL  BANK  OF  BUFFALO 

v. 
SPARROW  AND  CLARK. 

Constitutional  Law — Alteration  of  Bank  Char- 
ters— Two  Thirds  Vote  Required — Pleading — 
Profert. 

The  provision  in  the  Bank  Suspension  Act  of  1837, 
reducing  and  limiting  the  circulation  of  the  banks, 
alters  their  several  charters,  and  is  inoperative  and 
void  because  the  Act  was  not  passed  by  a  constitu- 
tional majority. 

Such  alterations  require  a  vote  of  two  thirds  of 
all  the  members  even  where  a  power  is  reserved  in 

NOTE. — Evidence  —Legislative  proceedings  —  Pre- 
sumption of  regularity.  See  Warner  v.  Beers,  23 
Wend.,  103,  note. 

The  court  may  look  beyond  the  printed  statute-booh 
to  determine  whether  an  Act  had  the  constitutional 
vote.  See  Purdy  v.  People.  4  Hill,  384,  note. 
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the  Act  of  incorporation  to  alter,  modify  or  repeal 
the  law. 

A  prof  ert  in  pleading  is  only  required  in  the  cases 
where  oyer  can  be  demaaded ;  it  is  therefore  unnec- 
essary in  setting  forth  the  records  and  proceedings 
of  courts,  with  the  exception  of  letters  testament- 
ary and  of  administration. 

A  prof  ert  is  necessary  in  pleading  instruments  un- 
der seal,  and  the  want  of  it  is  fatal  on  special  de- 
murrer. 

A  record  need  not  be  referred  to  in  pleading1  with 
a  prout  patet  per  recordum  where  it  is  only  induce- 
ment, but  only  where  it  is  the  gist  of  the  pleading. 

A  protestando  however  idle,  repugnant  or  incon- 
sistent, is  mere  surplusage  and  does  not  vitiate  the 


A  replication  in  avoidance  of  a  plea  must  admit 
the  matters  pleaded. 

Citations— Laws,  1834,  p.  260,  sees.  6,  36.  37:  1  R.  S., 
600,  sec.  8 ;  Laws,  1837,  p.  515,  sec.  10 ;  1  Den.,  11 ;  N. 
Y.  Const.  Art.  7,  sec.  9  ;  1  Chit.  PL,  7th  Am.  ed,  262, 
272.  397-399,  404.  464.  465,  556,  565,  590,  591,  610,  651,  680, 
686,  689 :  Co.  Litt,,  303,  a ;  Steph.  PL,  4th  Am.  ed.,  52. 
61-72, 138,  200, 437-440 ;  2  R.  S.,  352,  sec.  4  ;  3  Barn.  &  C-, 
2  ;  1  Ld.  Raym.,  35 ;  Willes,  127 ;  2  Saund.,  103  a,  n.; 
Com.  Dig.  Pleader,  N.;  8  Cow.,  42 ;  1  Bos.  &  P.,  413, 
418 ;  1 C.  M.  &  R.,  254 ;  10  Mees.  &  W.,  365 ;  1  N.  Y.  Leg. 
Obs.,  239 ;  4  Ad.  &  Ell.,  489 : 10  B.  &  C.,  263 ;  3  Chit.  PL, 
941,  7th  Am.  from  6th  Lond.  ed.;  Id.,  941,  5th  Am. 
from  4th  Lond..  ed.;  2  Chit.  PL,  417,  and  n.,  420  and  n. 

TVEMURRER.  The  declaration  contained  the 
\J  common  money  counts  in  assumpsil  and 
claimed  damages  to  $5,000.  Sparrow  pleaded: 
1.  Non  assumpsit;  2.  Non  assumpsit,  as  to  all  the 
damages  except  $2,500,  and  as  to  that  sum  that 
the  plaintiff  was  a  banking  corporation,  cre- 
ated by  an  Act  of  the  Legislature  passed  April 
98*]  *26,  1834,  with  a  capital  of  $400.000, 
and  was  made  subject  to  the  provisions  of  the 
Safety  Fund  Act;  and  that  afterwards,  to  wit: 
May  16,  1837,  an  Act  of  the  Legislature  was 
passed  entitled,  "  An  Act  Suspending  for  a 
Limited  Time  Certain  Provisions  of  Law,  and 
for  Other  Purposes,"  by  which  it  was  provided 
that  the  amount  of  bills  issued  and  in  circula- 
tion of  the  several  banks  of  this  State  having 
capitals  amounting  to  $400,000  should  not  there- 
after exceed  the  amount  of  $300,000  respect- 
ively; that  after  the  last  mentioned  Act  took 
effect  as  a  law,  to  wit:  etc.,  the  plaintiff  had  is- 
sued and  had  in  circulation  bills  of  that  Corpo- 
ration to  an  amount  exceeding  $300,000,  and 
that  after  such  amount  of  bills  had  been  issued 
and  while  they  were  in  circulation,  the  plaintiff 
well  knowing  the  same,  did  corruptly,  etc.,  is- 
sue to  the  defendant  and  put  in  circulation 
other  circulating  bills  of  the  plaintiff  over  and 
above  the  amount  then  in  circulation  to  the 
amount  of  $2,500,  which  the  defendant,  then 
received,  which  said  corrupt  and  illegal  is- 
suing and  putting  in  circulation  of  said  bills 
was  the  sole  consideration  for  the  promise  of 
the  defendant  to  pay  the  said  sum  of  $2,500 
parcel,  etc.  Verification.  3.  Like  the  second, 
except  that  it  omits  the  distinct  averments  of 
the  Act  incorporating  the  plaintiff,  and  of  the 
Act  limiting  the  circulation,  the  plea  assuming 
them  to  be  public  statutes.  4.  Like  the  sec- 
ond, except  that  instead  of  the  averment  that 
the  excessive  issue  of  bills  was  to  the  defend- 
ant, it  states  an  illegal  agreement  between  the 
plaintiff  and  defendant  to  issue  them  and  then 
avers  that  the  plaintiff  did  issue  the  $2,500  of 
its  circulating  notes,  over  and  above,  etc., 
which  were  pursuant  to  the  illegal  agreement 
paid,  laid  out,  etc.,  as  in  the  declaration  men- 
tioned. The  plaintiff  demurred  to  the  2d,  3d 
and  4th  pleas  of  Sparrow,  who  joined  in  de- 
murrer. 
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Clark  pleaded:  1.  Non  assumpsit;  2.  A  set- 
off  of  a  large  sum,  to  wit:  $5,000  money  had 
and  received  by  the  plaintiff  to  the  defendant's 
use,  praying  judgment  for  the  balance,  etc.  3. 
That  the  defendant  Clark  is  sued  as  a  several 
indorser  of  a  note  for  $2,500  made  by  Sparrow, 
pursuant  to  the  Act  entitled  "  An  Act  Regu- 
lating Suits  on  Bills  of  Exchange;"  then  aver- 
ring a  *set-off  as  in  this  defendant's  sec-  [*99 
ond  plea.  4th,  5th  and  6th,  in  substance  like 
the  2d,  3d  and  4th  pleas  of  Sparrow,  stating 
the  illegal  agreement  to  have  been  made  with, 
and  that  the  excessive  circulation  was  issued 
to  or  for  the  use  of  Sparrow,  and  that  Clark 
is  sued  as  indorser  of  the  note  made  by  Spar- 
row therefor.  The  plaintiff  replied  to  Clark's 
2d  and  3d  pleas  (of  set  off),  protesting  the  debt 
sought  to  be  set  off,  and  averring  that  the 
plaintiff  is  a  banking  corporation  created  by  the 
Act  of  April  26.  1834;  that  its  capital  was  paid 
in  and,  it  continued  in  business  until  Novem- 
ber 13,  1841,  when,  it  having  become  insolvent 
and  been  guilty  of  divers  violations  of  law,  and 
subjected  itself  to  forfeiture,  the  then  Bank 
Commissioners,  on  behalf  of  the  State,  filed  a 
bill  in  the  Court  of  Chancery  before  the  Chan- 
cellar,  alleging  that  the  Bank  had  issued  and 
had  in  circulation  bills  to  a  greater  amount 
than  $300,000,  and  had  been  guilty  of  other 
violations  of  law,  which  are  specified  in  the 
replication,  and  prayed  an  injunction  restrain- 
ing the  plaintiff  from  exercising  its  powers, 
etc.,  and  for  the  appointment  of  a  receiver; 
that  an  injunction  was  ordered  and  was  accord- 
ingly issued,  and  that  it  was  duly  served  No- 
vember 15,  1841;  and  that  such  further  pro- 
ceedings were  had,  that  afterwards  January 
21,  1842,  a  receiver  was  appointed  with  the 
usual  powers,  who,  on  the  25th  day  of  the  same 
month,  entered  upon  his  duties  and  took  into 
his  possession  the  property  and  effects  of  the 
Bank,  the  same  being  vested  in  him  by  his  ap- 
pointment pursuant  to  the  Acts  of  the  Legisla- 
ture, and  by  an  assignment  in  writing  executed 
by  order  of  the  Court  of  Chancery  by  the  of- 
ficers of  the  Bank;  that  at  the  time  of  filing  the 
bill,  the  plaintiff  was  and  ever  since  had  been 
insolvent,  and  its  effects  since  the  assignment 
have  been  in  the  hands  of  the  receiver  for  the 
benefit  of  its  creditors;  that  the  in  junction  has 
been  continued  and  is  still  in  force,  and  the 
Bank  has  not  since  it  was  issued  done  any  busi- 
ness; that  this,  suit  was  commenced,  January 
25,  1843,  by  the  receiver  for  his  benefit  as  such 
receiver  in  the  execution  of  his  duties;  that 
the  indebtedness  set  forth  in  the  2d  and  3d 
pleas  and  which  is  attempted  to  be  set  off, 
arose  since  the  time  *of  the  failure  of  [*1OO 
the  plaintiff  and  since  the  proceedings  in 
the  Court  of  Chancery  and  the  appointment  of 
the  receiver,  and  which  said  indebtedness,  "if 
it  exists  at  all,"  consists  wholly  in  the  circulat- 
ing bills  or  notes  issued  by  the  plaintiff  while 
doing  business,  and  which  were  purchased  or 
obtained  after  the  said  failure  and  after  the 
appointment  of  the  receiver,  and  that  such  fail- 
ure and  appointment  and  the  proceedings  in 
chancery  were  well  known  to  the  defendant 
at  the  time  the  same  took  place.  Verification. 
To  this  replication  Clark  demurred,  assigning 
the  causes  of  demurrer  referred  to  in  the  opin- 
ion of  the  court,  and  the  plaintiff  demurred  to 
the  4th,  5th  and  6th  pleas  of  Clark.  Joinders. 
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Mr.  M.  Fillmore,  for  plaintiff,  insisted  that 
the  alleged  over  issues  did  not  invalidate  notes 
taken  for  loans  of  the  bills  so  issued.  He  main- 
tained, moreover,  that  the  3d  section  of  the 
Suspension  Act,  Stat.  1837,  p.  515,  was  void 
on  account  of  the  act  not  having  passed  by  a 
constitutional  majority. 

Mr.  J.  L.  Talcott,  for  defendant,  con- 
tended that  the  facts  stated  in  the  pleas,  if 
true,  showed  a  perfect  defense.  The  mon- 
eys were  advanced  to  the  defendant  Sparrow 
under  an  illegal  contract  to  which  Clark 
became  a  party  as  indorser,  and  it  is  well  set- 
tled that  an  action  founded  upon  such  a  con- 
tract cannot  be  sustained.  The  Suspension 
Act,  he  said,  was  duly  passed  and  effectually 
limited  the  circulation  of  the  banks. 

The  demurrer  to  the  replication,  he  insisted, 
was  well  taken.  1.  The  replication  does  not 
show  that  "  The  Commercial  Bank  of  Buffalo" 
was  duly  organized  as  a  corporation;  2.  It 
does  not  contain  any  profert  of  the  proceedings 
in  chancery;  3.  The  protestando  is  repugnant 
and  vitiates  the  pleading;  4.  There  is  no  pro- 
fert of  the  assignment  to  the  receiver;  5.  The 
replication  does  not  confess  the  facts  which  it 
seeks  to  avoid  by  the  introduction  of  new 
matter. 

By  the  Court,  Beardsley,  J.  The  second, 
third  and  fourth  pleas  of  Sparrow,  and  the 
fourth,  fifth  and  sixth  of  Clark,  are  alike  in 
1O1*]  *principle,  and  maybe  disposed  of  on 
one  and  the  same  ground. 

By  the  Act  to  incorporate  the  plaintiff  as  a 
banking  corporation,  its  capital  stock  was  to 
be  $400,000,  and  the  Act  declared  that  it 
should  "  not  be  lawful  for  said  Corporation  to 
issue,  or  to  have  outstanding  or  in  circulation 
at  any  time,  an  amount  of  notes  or  bills  loaned 
or  put  in  circulation  as  money,  exceeding 
once  and  an  half  its  capital  stock  then  paid 
in  and  actually  possessed."  Laws,  1834,  p. 
260,  sees.  6,  36.  Under  this  Act  the  issues  and 
circulation  of  the  plaintiff  might  amount  to 
$600,000,  a  sum  which  it  is  not  alleged  by  ei- 
ther of  the  pleas  has  been  at  any  time  tran- 
scended. Indeed,  unless  some  other  and  still 
greater  restriction  upon  the  amount  of  issues 
than  is  found  in  the  original  Act  of  incorpora- 
tion, was  subsequently  imposed  on  the  plaint- 
iff, it  will  not  be  pretended  by  anyone  that  the 
matters  pleaded  constitute  anything  like  a  de- 
fense to  the  action. 

The  Act  of  incorporation  contain  s  this  clause : 
"  The  Legislature  may  at  any  time  alter,  mod- 
ify or  repeal  this  Act,  or  any  of  its  provisions." 
Sec.  37,and  see.l  R.  S.,  600,  sec.  8.  May  16, 1837, 
"An  Act  Suspending  for  a  Limited  Time  Cer- 
tain Provisions  of  Law  and  for  Other  Pur- 
poses," was  passed,  the  3d  section  of  which 
declares  that  "The  amount  of  notes  or  bills 
issued  and  in  circulation  of  the  several  banks 
of  this  State,  shall  not  hereafter  exceed  the 
following  amounts  respectively;"  "  those  hav- 
ing capitals  to  the  amount  of  four  hundred 
thousand  dollars,  three  hundred  thousand  dol- 
lars." L.,  1837,  p.  515.  By  the  10th  section, 
this  provision  was  to  continue  in  force  until 
repealed,  which,  I  believe,  has  not  yet  taken 
place. 

The  Act  of  1837  was  passed  as  a  majority 
bill,  and  did  not  receive  the  assent  of  two 
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thirds  of  the  members  of  the  Legislature.  This 
is  ascertained  by  an  inspection  of  the  original 
Act  in  the  office  of  the  Secretary  of  State.  De 
Bow  v.  People,  1  Den.,  11.  The  question  and 
the  only  one  on  this  part  of  the  case,  therefore, 
is,  whether  the  restriction  which  the  Act,  in 
terms,  imposed  on  the  plaintiff,  reducing  the 
amount  to  which  its  issues  *might  be  [*1O2 
extended  from  $600,000  to  $300,000,  was  a  le- 
gal enactment  under  the  Constitution. 

By  the  Constitution,  "The  assent  of  two 
thirds  of  the  members  elected  to  each  branch  of 
the  Legislature,  shall  be  requisite  to  every  bill" 
"creating.continuing,  alteringor  renewing  any 
body  politic  or  corporate."  Art.  7,  sec.  9.  The 
plaintiff  was  a  body  corporate — a  point  which 
I  suppose  will  be  conceded — and  is,  therefore, 
as  plainly  as  language  can  make  anything, 
within  this  clause  of  the  Constitution.  Cutting 
down  the  power  of  this  corporation  to  issue 
bills,  from  $600,000  to  $300,000,  was  certain- 
ly, "  altering"  it.  In  principle  it  was  like  in- 
creasing its  capital,  changing  its  location,  or 
reducing  the  term  of  time  which  it  might  by  its 
charter  continue  to  exist,  either  of  which 
would  work  a  plain  alteration  or  change  in  tUe 
corporation.  But  the  Legislature  cannot  pass 
a  bill  which  shall  have  the  effect  of  "  altering" 
a  body  corporate,  by  a  simple  majority  of  each 
house.  The  assent  of  two  thirds  of  the  mem- 
bers is  requisite  for  this  purpose.  This  bill 
was  not  passed  by  two  thirds  and,  therefore, 
not  in  conformity  with  this  clause  of  the  Con- 
stitution. As  to  other  matters  the  Act  may  be 
valid;  but  not  having  received  the  assent  of 
two  thirds  of  the  members,  I  think  this  clause 
was  wholly  void.  I  can  hardly  see  that  the 
point  could  be  made  more  plain  by  any  expla- 
nation whatever.  It  seems  to  me  obvious  at 
first  view  that  this  enactment  was  not  passed 
as  the  Constitution  requires;  and  if  so  it  could 
be  of  no  effect  whatever.  I  will  not  dwell  on 
a  proposition  so  plain;  in  my  estimation  its 
force  would  only  be  weakened  by  discussion. 

It  was  said  truly  on  the  argument,  that  the 
Legislature  bad  reserved  in  express  terms  the 
power  to  "alter"  the  charter  of  this  Corpora- 
tion; sec.  37,  supra;  but  it  does  not  follow,  as 
was  urged,  that  this  might  be  done  by  a  mere 
majority  vote.  The  Legislature  did  not,  as  I 
conceive,  attempt  to  acquire  any  new  power 
by  this  reservation,  but  simply  to  retain  that 
which  they  then  had.  The  power  to  alter  as 
well  as  that  to  create  corporations,  is  conferred 
by  the  Constitution,  but  ca%n  only  be  exerted 
by  the  concurrence  and  assent  of  two  thirds  of 
the  members.  In  this  manner  the  plaintiff  was 
brought  into  being  as  a  body*corporate,  [*  1 03 
and  under  the  Constitution,  no  bill  "altering" 
such  body  corporate  would  be  valid  unless 
passed  in  the  same  way.  As  a  charter,  when 
granted  was  assumed  to  be  a  contract,  the  obli- 
gation of  which  could  not  be  impaired  by  legis- 
lation,it  became  necessary  to  reserve  in  the  char- 
ter a  right  to  alter,  modify  or  repeal  it,  or  it  was 
supposed  the  power  could  not  be  exerted  by 
the  Legislature  in  any  form.  For  this  purpose 
a  reservation  of  that  right  was  made  part  of 
this  charter;  the  clause,  however,  was  not  in- 
serted with  a  view  to  confer  any  new  power, 
but  simply  to  retain  a  right  to  exert  that  which 
the  Legislature  then  had. 

Whatever  may  be  the  extent  and  character 
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of  the  various  powers  possessed  by  the  Legis- 
lature of  this  State,  they  are  derived  from  and 
exist  in  virtue  of  the  State  or  Federal  Consti- 
tution. Legislation  can  add  nothing  to  those 
powers,  nor  can  it  abridge  them.  It  would, 
indeed,  be  clearly  absurd  in  reason,  as  it  would 
also  be  a  gross  heresy  in  politics  to  hold  that 
a  Legislature  or  any  other  public  body  could 
in  any  manner  augment  their  own  powers. 
But  the  Legislature  of  this  State  are  not  ob- 
noxious to  such  a  charge  for  inserting  in  the 
plaintiff's  charter  a  right  to  "alter,  modify  or 
repeal"  it  at  any  time.  It  was  plainly  intended 
not  to  enlarge  the  legislative  power,  but  to  re- 
tain in  active  existence  that  which  they  then 
held  under  the  Constitution.  The  Act  of  1837 
not  imposing  any  valid  restriction  upon  the 
issues  of  the  plaintiff,  it  follows  that  the  pleas 
founded  on  that  Act  are  bad  in  substance. 

The  defendant  Clark  put  in  two  pleas  of  set- 
off,  which  the  plaintiff  answered  by  a  single 
replication.  No  objection  was  made  to  either 
of  these  pleas;  they  were,  therefore,  virtually 
conceded  to  be  good  both  in  substance  and 
form.  On  this  branch  of  the  case  the  only 
Question  is  as  to  the  sufficiency  of  the  replica- 
tion. 

Various  objections  were  made  to  the  repli- 
cation, some  of  which  are  specially  stated  in 
the  demurrer  and  others  are  not. 

1.  It  is  said  the  replication  does  not  show 
that  the  plaintiff  was  duly  organized  as  a  bank- 
1O4*]  ing  institution.     This  objection  *can- 
not  be  sustained  in  point  of  fact;  in  this  par- 
ticular the  replication  is  very  full  and  complete. 

2.  That  the  "replication  contains  no  profert 
or  reference  to  the  record"  of  the  proceedings 
in  chancery.     This  is  understood  as  an  objec- 
tion to  the  form  in  which  these  proceedings 
are  pleaded,  and  not  to  their  substance  and  ef- 
fect.    But  the  acts  and  proceedings  of  a  court, 
with  the  exception  of  letters  testamentary  and 
letters  of  administration,   are  never  pleaded 
with  a  profert  in  curiam.  A  profert  is  only  re- 
quired where  oyer  may  be  demanded;  but  oyer 
of  records  and  proceedings  in  the  nature  of 
records,  with  the  above  exceptions,  cannot  be 
demanded.     1  Chit.  PL,  7th  Am.  ed.,  397-399, 
464,  465;  Steph.  PL,  4th  Am.  ed.,  61-72,  437- 
440. 

If  the  objection  that  no  reference  is  made  to 
the  record  and  proceedings  in  chancery,  means 
that  they  are  not  pleaded  with  &  prout  patet  per 
recordum,  it  would  be  sufficient  to  say  that  this 
supposed  imperfection  is  not  "specially  ex- 
pressed in  the  demurrer,"  as  the  statute  re- 
quires. 2  R.  S.,  352,  sec.  4.  But  if  these  pro- 
ceedings could  be  regarded  as  matters  of  record, 
it  was  unnecessary  to  plead  them  in  this  form. 
They  are  not  the  foundation  of  the  action,  or 
of  the  right  which  the  replication  asserts.  Of 
themselves  they  cannot  bar  the  set-off  .although 
when  combined  with  other  matters  such  may 
be  their  conjoint  effect.  The  gist  of  the  repli- 
cation is  that  the  notes  which  constitute  the 
set-off  were  transferred  to  the  defendant  after 
the  cause  of  action  for  which  this  suit  was 
prosecuted,  had  vested  in  the  receiver,  and  to 
this  the  chancery  proceedings  were  but  induce- 
ment. When  an  action  is  brought  for  a  false 
return  to  an  execution,  or  for  an  escape  from 
final  process,  the  judgment  and  such  process 
must  be  alleged  in  the  declaration,  but  they  are 
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only  inducement  and  there  is  no  occasion  to 
refer  to  them  by  prout  patet  per  recordum. 
Where  the  record  is  the  ground  of  the  action  or 
of  the  right  set  up,  this  averment  is  proper  ; 
but  "It  is  fully  established,"  said  Ch.  J.  Ab- 
bott, "  by  the  passage  referred  to  in  Co.  Litt., 
303  a,  and  the  case  of  Wate  v.  Briggs,  that 
where  a  matter  of  record  is  insisted  upon  only 
by  way  of  inducement,  and  not  as  the  very 
foundation  of  *the  action,  the  party  in-  [*1O5 
sisting  upon  it  need  not  conclude  prout  patet 
per  recordum."  Stoddart  v.  Palmer,  3  Barn.  & 
C.,  2  ;  see,  also,  Wate  v.  Briggs,  1  Ld.  Raym., 
35  ;  Morse  v.  James,  Willes,  127  ;  1  Chit.  PL, 
404,  590,  591  ;  2  Id.,  417  and  n.,  420  and  n.  I 
think  it  would  be  found  on  examination  that 
proceedings  in  chancery  are  never  stated  in  this 
form  ;  and  that  the  averment  is  only  necessary 
in  such  pleadings  as  should  conclude  with  a 
verification  by  the  record,  and  to  which  nul 
tiel  record  may  be  answered.  But  these  ques- 
tions need  not  now  be  examined,  as  a  sufficient 
answer  to  the  objection  has  already  been  given. 

3.  The  protestando  is  said  to  vitiate  the  repli- 
cation. But  although  it  may  be  idle,  repugnant 
or  inconsistent,  it  cannot  affect  the  pleading. 
As  to  this  suit  the  protestando  is  a  nullity,  and 
whether  good  or  bad,  it  may  be  rejected  as 
surplusage  which  cannot  vitiate.     1  Chit.  PL, 
651,   262;  2   Saund.,    103  a,   n.;  Com.    Dig. 
Pleader,  N  ;  Orannis  v.  Clark,  8  Cow. ,  42. 

4.  The  plaintiff  seeks  to  bar  the  set-off  by 
showing  that  before  it  accrued  in  favor  of  the 
defendant,  Clark,  the  property  and  effects  of 
the  plaintiff,  including  the  right  of  action  in 
this  case,  were  vested  in  the  receiver  as  well  by 
virtue  of  "an  assignment  in  writing"  as  by  the 
proceedings  in  chancery.     But  the  replication 
does  not  show  when  or  by  whom  in  particular 
this  assignment  was  made.   It  must  have  been 
under  seal,  but  no  profert  is  made  which  is 
specially  stated  as  cause  of  demurrer.  The  as- 
signment is  not  well  pleaded  and  the  replica- 
tion is  bad.     1  Chit.  PL,  397,  398. 

5.  The  replication  is  in  avoidance  of  the 
pleas,  new  facts  being  for  this  purpose  alleged; 
but  it  is  objected  that  the  truth  of  the  matters 
pleaded  by  the  defendant  is  not  admitted,  for 
which  cause  the  replication  is  vicious. 

It  is  an  established  rule,  applicable  to  pleas 
in  bar  and  all  subsequent  pleadings,  that  where 
new  facts  are  introduced  in  avoidance  of  the 
pleading  answered,  the  truth  of  the  matters  so 
answered  must  be  admitted.  A  party  may 
traverse  what  his  adversary  has  alleged,  or  he 
may  set  up  new  matter  in  avoidance  ;  but  he 
cannot  do  both  in  the  same  pleading ;  and  if 
new  *matters  are  relied  upon  the  truth  [*1O6 
of  the  pleading  answered  must  be  conceded.  1 
Ch.  PL,  556,  565,  610,  680,  686,  689;  Steph. 
PL,  52,  138.  "If  a  pleading,  therefore,  pur- 
porting to  be  by  way  of  confession  and  avoid- 
ance (or,  in  other  words,  not  pleaded  by  way 
of  traverse),  does  not  import  a  confession  of  the 
adverse  allegation,  it  is  defective  and  insuffi- 
cient." Id.,  200. 

In  this  case  the  pleas  set  up  that  the  plaintiff 
owed  a  large  sum  to  the  defendant,  Clark, 
which  he  was  ready  and  willing  to  set  off  and 
allow  in  satisfaction  of  the  plaintiff's  demand. 
To  avoid  this  bar  to  the  action  the  plaintiff  in- 
troduces new  facts  which,  if  well  pleaded,  may 
perhaps  attain  the  object ;  but  in  doing  so  the 
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plaintiff  was  bound  to  admit  the  indebtedness 
as  pleaded.  This  was  not  done  unless  an  alle- 
gation in  the  replication  "  that  such  pretended 
indebtedness,  if  it  exists  at  all,"  amounts  to 
such  an  admission,  and  that  it  does  not  has 
been  repeatedly  adjudged  in  the  English 
courts.  Indeed,  it  seems  to  be  entirely  settled 
in  all  their  courts,  that  this  hypothetical  form 
of  admission  is  not  sufficient.  Griffiths  v.  Eyles, 
1  Bos.  &  P.,  413,  418  ;  Gould  v.  Lasbury,  1  C. 
M.  &  R.,  254  ;  Eavestaffv.  Russell,  10  Mees.& 
W.,  365  ;  N.  Y.  Leg.  Obs.,  Vol.  1,  239  ;  Mar- 
getts  v.  Bays,  4  Ad.  &  Ell.,  489  ;  M'Pherson  v. 
Daniels,  10  B.  &  C.,  263  ;  1  Ch.  PI.,  272,  556  ; 
Steph/Pl.,  200.(a)  A  precedent  for  a  plea  in 
this  form  may  be  found  in  some  of  the  late 
editions  of  Chitty  on  Pleading  ;  3d  Vol.,  941, 
7th  Am.  from  6th  Lond.  ed.,  although  it  was 
otherwise  in  earlier  editions.  3d  Vol.,  941,  5th 
Am.  from  4th  Lond.  ed.  But  this  form  of 
pleading  is  against  principle  and  authority  and 
cannot  be  sustained. 

An  objection  was  made  in  the  demurrer  that 
the  replication  does  not  show  the  receiver  to 
have  been  duly  appointed  by  the  Court  of  Chan- 
cery, so  as  to  vest  the  estate  and  effects  of  the 
plaintiff  to  him.  But  the  point  was  not  dis- 
cussed on  the  argument  nor  was  any  reference 
made  to  the  various  statutes  touching  the  ap- 
pointment and  the  powers  of  such  receivers; 
and  the  right  of  set-off  as  against  them.  It  may 
1O7*]  be  inferred  from  this  *that  both  sides 
regarded  this  point  as  abandoned,  and  it  has 
not  been  examined. 

Some  other  and  formal  objections  were  taken 
but  none  which  in  my  opinion  are  available,  or 
which  require  particular  notice. 

The  plaintiff  is  entitled  to  judgment  on  the 
demurrers  to- the  second,  third  and  fourth  pleas 
of  Sparrow,  and  the  fourth,  fifth  and  sixth 
pleas  of  Clark;  and  the  defendant,  Clark,  on 
the  demurrer  to  the  replication  to  his  second 
and  third  pleas. 

Judgnient  accordingly. 

Cited  in-54  N.  Y.,  279 ;  13  Am.  Rep.,  582 ;  14  Barb., 
634 ;  13  Abb.  Pr.,  246 ;  6  Leg.  Obs.,  446 ;  5  Blatchf .,  41 ; 
13  Mich.,  492  ;  10  Nev.,  186  ;  21  Am.  Rep.,  726. 

(a)  See,  Conger  v.  Johnston,  ante,  p.  96. 


BOYER  v.  ELIZABETH  PACK. 

Interest — Computation  of  Annual — Recovery  of 
Excess  Paid  under  Mistake. 

Where  a  creditor  claimed  and  received  from  his 
debtor  upon  the  liquidation  of  a  security  bearing 
annual  interest,  an  amount  ascertained  by  a  third 
person  who  made  annual  rests  and  computed  inter- 
est upon  interest.both  parties  supposing  the  amount 
paid  to  be  correct ;  held,  that  an  action  for  money 
had  and  received  would  lie  to  recover  back  the  ex- 
cess paid  beyond  the  amount  due  by  a  calculation 
upon  correct  principles. 

Citations— 1  Wend.,  355 ;  8  Cow.,  195 ;  2  Johns.  Ch. 
209 :  5  Paige,  98 ;  1  Johns.  Ch.,  13. 


NOTE. — Voluntary  payment  under  mistake.  Re- 
covery. For  a  full  discussion,  see  Sprague  v.  Bird- 
Ball,  2  Cow.,  419,  note;  Wisner  v.  Bulkley,  15  Wend., 
321,  note. 
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ERROR  to  the  Seneca  C.  P.  Mrs.  Pack  sued 
Boyer  before  a  justice  for  money  paid  him 
by  mistake.  Non  assumpsit  was  pleaded  and 
the  plaintiff  recovered  a  judgment  in  the  jus- 
tice's court  which  was  affirmed  on  certiorariin 
the  C.  P.  The  defendant  held  a  bond  and 
mortgage  against  the  plaintiff,  payable  by  in- 
stallments with  interest  annually.  The  install- 
ments and  interest  were  not  regularly  paid, 
though  some  payments  were  from  time  to  time 
made  on  account.  Before  the  commencement 
of  the  suit  the  plaintiff's  agent  and  the  defend- 
ant met  for  the  purpose  of  adjusting  the  amount 
which  remained  due,  when  the  defendant 
claimed  $231.08  as  the  true  amount,  and  said 
that  the  interest  had  been  calculated  by  a  third 
person  whom  he  named,  but  if  not  correct  and 
legal  he  would  pay  it  back.  The  plaintiff's 
agent  paid  this  amount  and  took  up  the  bond 
and  mortgage. 

It  was  shown  that  by  computing  the  interest 
upon  the  amount  *due  down  to  the  time[*  1 08 
when  the  respective  payments  made  would  ex- 
ceed the  interest  and  then  applying  them,  the 
amount  due  at  the  time  of  the  final  payment 
would  be  $208.42;  but  if  the  computation  were 
made  by  annual  rests,  reckoning  interest  upon 
the  aggregate  of  principal  and  interest  due  at 
the  end  of  each  year,  the  amount  claimed  and 
paid  would  be  correct.  The  suit  and  recovery 
were  for  the  difference  arising  upon  these  two 
modes  of  calculation. 

Mr.  A.  Gibbs,  for  plaintiff  in  error. 

Mr.  J.  E.  Seeley,  for  defendant  in  error. 

By  itie  Court,  Jewett.  J.  There  is  no  dis- 
pute in  respect  to  the  facts  in  this  case,  and 
very  little  room,  as  I  think,  to  differ  as  to  the 
principles  of  law  which  must  control  it. 

It  is  a  familiar  principle  which  seems  not  to 
be  denied  here,  that  money  paid  by  one  to 
another,  under  a  mistake  as  to  facts,  may  be 
recovered  back  in  an  action  for  money  had  and 
received.  Mowatt  v.  Wright,  1  Wend.,  355 ; 
Waite  v.  Leggett,  8  Cow.,  195.  Was  there  an 
error  of  fact  in  this  case?  The  fact  supposed 
to  exist  was,  that  the  interest  at  the  time  this 
money  was  paid  to  the  defendant,  had  been 
correctly  computed.  It  turned  out  that  both 
parties  were  mistaken  in  that  fact.  The  com- 
putation had  been  made  upon  erroneous  prin- 
ciples, by  reason  of  which  the  amount  appar- 
ently due  on  the  bond  and  mortgage  was  larger 
by  the  amount  for  which  the  judgment  was 
obtained  than  the  true  sum  when  computed 
upon  correct  principles.  No  doubt  if  the  plaint- 
iff had  paid  the  money  voluntarily, with  knowl- 
edge or  information  of  the  mode  adopted  in 
computing  the  amount,  she  would  have  been 
without  remedy — as  it  was  not  received  usuri- 
ously.  It  is  a  clear  case  of  the  payment  of 
money  under  a  mistake  of  fact,  to  recover 
which  the  action  was  well  sustained.  Stough- 
ton  v.  Lynch,  2  Johns.  Ch.,  209  ;  Mowry  v. 
Bishop,  5  Paige,  98 ;  Conn.  v.  Jackson,  1 
Johns.  Ch.,  13. 

Judgment  affirmed. 

Explained— 10  Allen,  45. 

Cited  in-5  Lans.,  396,  397 ;  3  Hun.  270 ;  41  Barb., 
24 ;  5  T.  &  C.,  465 ;  17  How.  Pr.,  257 ;  26  How.  Pr..  239  ; 


2  Sandf.,  253. 
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A  new  trial  will  not  be  granted  on  account  of 
newly  discovered  evidence,  which  is  only  material 
to  impeach  or  contradict  witnesses  who  were  sworn 
on  the  trial. 


CJ  LANDER,  tried  at  the  Schoharie  Circuit  in 
kJ  May,  1844,  before  Parker,  0.  Judge.  The 
defendant  had  a  verdict  which  the  plaintiff 
moves  to  set  aside  on  a  case;  and  also  upon  af- 
fidavits of  newly  discovered  evidence,  all  of 
which  tends  to  impeach  or  contradict  witness 
es  of  the  defendant  who  were  sworn  on  the 
trial,  and  none  of  which  is  material  for  any 
other  purpose.  As  the  points  arising  upon  the 
case  do  not  present  any  important  question, 
that  portion  of  the  opinion  is  not  reported. 

Mr.  A.  Becker,  for  plaintiff. 

Mr.  S.  S.  Bowne,  for  defendant. 

By  the  Court,  Beardsley.  J.  A  new  trial 
is  never  granted  to  let  in  evidence,  although 
newly  discovered,  to  impeach  the  testimony  of 
a  witness,  either  by  showing  that  his  reputa- 
tion for  truth  is  bad,  or  that  the  evidence  given 
by  him  was  not  true.  Testimony  of  this  de- 
scription is  not  material  within  the  rule  which 
governs  in  such  cases;  it  must  relate  to  some 
new  fact  upon  which  evidence  was  not  given 
on  the  trial  already  had,  and  must  be  so  im- 
portant in  its  nature  as  to  induce  a  belief  that 
if  proved  to  the  satisfaction  of  a  jury  it  would 
-control  their  verdict.  Grah.  N.  Tr.,  463,  496. 
In  Halseyv.  Watson,  1  Cai.,  25,  the  court  in  de 
•ciding  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  said  :  "The  testimo- 
ny goes  only  to  impeach  the  credit  of  what  has 
been  sworn  and  not  to  establish  a  new  fact.  It 
is  merely  contradicting  former  evidence.  In 
that  point  of  view  it  is  not  material."  Again; 
in  Bunn  v.  Hoyt,  3  Johns.,  256.  "A  verdict 
is  never  set  aside  to  give  the  party  an  oppor- 
tunity of  impeaching  the  credit  of  witnesses 
1  1O*]  sworn  on  a  former  trial.  The  *evidence 
should  be  to  some  material  fact,  which  would 
induce  the  belief  that,  if  proved  to  the  jury,  it 
would  so  far  influence  their  minds,  as  to  pro- 
duce a  different  verdict."  See,  also,  Shumway 
v.  Fowler,  4  Johns.,  425;  Duryee  v.  Dennison,  5 
Id.,  248;  Jackson  v.  Kinney,  14  Id.,  186;  Den 
v.  Oeiger,  4  Halst.,  239;  Den  v.  Wintermute,  1 
•Green,  182.  In  Lister  v.  Mundell,  1  Bos.  &  P., 
427,  the  rule  as  stated  was  admitted,  but  that 
case  was  taken  out  of  it  on  the  ground  that 
the  facts  on  which  the  witnesses  had  founded 
themselves  were  shown  by  the  affidavits  to  be 
false.  "  The  court  observed  that  though  it 
was  unusual  to  grant  a  new  trial  on  evidence 
contradicting  the  testimony  on  which  the  ver- 
dict had  proceeded,  discovered  subsequent  to 
the  trial,  yet  as  the  very  facts  on  which  these 
witnesses  had  founded  themselves  were  falsi- 
fied by  the  affidavits  produced,  they  thought 
it  afforded  a  sufficient  ground  for  a  new  trial." 
See,  Grah.  1ST.  T.,  499. 

New  trial  denied. 

Cited  in-2  Hun,  273  ;  28  Hun,  47  ;  7  Barb.,  276  ;  67 
Barb.,  412  ;  4  T.  &  C..  661  ;  10  How.  Pr.,  300  ;  12  Abb. 
N.  S.,  227  :  21  N.  H.,  171  ;  53  Am.  Dec.,  181. 

NOTE.—  New  trial—  Newly  discovered  evidence  as  a 
ground  for.  For  a  full  discussion,  see  Halsey  v. 
Watson,  1  Cai.,  24,  note. 
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Common  Council  of  Buffalo — Authority  of. 

The  Common  Council  of  the  City  of  Buffalo  have 
no  authority  to  furnish  an  entertainment  for  the 
citizens  and  guests  of  the  city  at  the  public  expense. 

Accordingly,  it  was  held  that  an  action  would  not 
lie  against  the  Corporation  at  the  suit  of  one  who 
had  provided  such  entertainment,  on  Independence 
Day,  upon  the  employment  of  a  committee  author- 
ized by  the  Common  Council  to  contract  for  it. 

Citations— 1 R.  S.,  599,  sees.  1,  3 ;  Laws,  1832,  sees.  2, 
31,  33,  38. 

ERROR  to  the  Recorder's  Court  of  the  City 
of  Buffalo.  Hodges  sued  "  The  City  of 
Buffalo  "  in  assumpsit  and  counted  for  the  use 
of  certain  rooms  in  his  hotel,  for  meat,  drink 
and  refreshments  furnished,  and  the  attend- 
ance of  his  servants,  etc.,  at  the  request  of, 
and  for  the  defendant.  Non  assumpsit  was 
pleaded. 

The  plaintiff  proved  that  the  Common 
Council  of  the  City,  June  14,  1838,  passed  a 
resolution  appointing  a  committee  of  three  al- 
dermen ' '  on  the  part  of  the  Corporation  to 
*co-operate  with  our  citizens  generally,  [*1 1 1 
for  making  proper  arrangements  for  the  cele- 
brating in  a  suitable  manner  the  coming  anni- 
versary of  our  National  Independence."  This 
committee  associated  themselves  with  certain 
other  persons  appointed  on  the  part  of  the  citi- 
zens, and  they  together  (the  three  aldermen 
expressly  assenting),  contracted  with  the 
plaintiff,  a  hotel-keeper,  to  furnish  an  enter- 
tainment and  ball  at  his  hotel  for  the  citizens 
and  certain  military  guests  who  were  expected 
from  Detroit  and  Rochester,  on  the  evening  of 
the  4th  of  July  ensuing,  for  which  he  was  to 
be  paid  $1,200.  The  entertainment  and  ball 
were  given,  the  plaintiff  fully  performing  on 
his  part.  The  plaintiff  had  received  from 
sources  other  than  the  Corporation  the  amount 
agreed  to  be  paid,  excepting  a  balance  of  prin- 
cipal and  interest  amounting  to  $355.11,  for 
the  recovery  of  which  this  suit  was  brought. 
The  court  below,  on  the  motion  of  the  defend- 
ant, nonsuited  the  plaintiff,  who  excepted. 
Judgment  was  rendered  against  the  plaintiff 
for  costs  and  he  brought  error  to  this  court  on 
a  bill  of  exceptions. 

Mr.  J.  L.  Talcott,  for  plaintiff  in  error. 
"  The  City  of  Buffalo"  being  a  municipal  cor- 
poration, could  make  a  valid  contract  for  the 
purposes  specified  in  the  resolution.  Mayor, 
etc.,  of  Colchester  v.  Lowten.  1  Ves.  &  B.,  226; 
Clarke  v.  Imperial  Gas-Light  &  Coal  Co.,  4  B. 


NOTE. — Municipal  corporations— Contracts  in  ex- 
cess of  powers,  void. 

A  municipal  corporation  is  one  of  limited  powers 
and  if  its  officers  assume  to  incur  an  obligation 
which  it  is  not  authorized  to  do,  it  is  not  made  lia- 
ble by  the  fact  that  it  has  received  the  considera- 
tion for  the  obligation.  Nor  can  a  corporation  by 
ratification  make  good  an  act  which  it  had  not  the 
power  to  authorize.  Where  the  contract  is  void,  a 
contractor  cannot  recover  of  tke  corporation  in  any 
form,  neither  under  the  contract  nor  upon  a  Quan- 
tum meruit.  All  who  deal  with  a  municipal  corpora- 
tion must  see  that  the  contract  upon  which  they 
rely  is  within  its  powers.  See  Halstead  v.  Mayor, 
etc.,  N.  Y.,  3  N.  Y.,  430 ;  Peterson  v.  Mayor,  etc.,  N. 
Y.,  17  N.  Y.,  449 ;  Brady  v.  Mayor,  etc.,  N.  Y.,  7  Abb. 
Pr.,  234,  S.  C.,  16  How.  Pr.,  432 ;  Aff'd  20  N.  Y.,  312 ; 
Cowen  v.  West  Troy.  43  Barb.,  48 ;  Smith  v.  Buffalo, 
1  Buff.  Super.  Ct.,  493. 

As  to  ratmcation  of  acts  of  an  agent— Establish- 
ment of  agency.  See  Moss  v.  Rossie  Lead  Mining  Co., 
5  Hill,  137,  note. 
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&  Ad.,  815;  White  v.  Mfg.  Co.,  1  Pick.,  215; 
Tripp  v.  Swanzey  Co.,  13  Id.,  292. 

The  contract  was  performed  by  the  plaintiff 
and  the  defendant  received  the  consideration. 
In  such  cases  a  corporation  cannot  avoid  li- 
ability on  the  ground  of  want  of  authority. 
Epis.  Char.  Soc.  v.  Epis.  Church  of  Dedham,  1 
Pick.,  372;  Moss  v.  Lead  Co.,  5  Hill,  137;  Ind. 
v.  Woram,  6  Hill,  33. 

Mr.  E.  Cook,  for  defendant  in  error.  The 
Corporation  of  Buffalo  had  no  authority  to 
enter  into  this  contract  either  by  express  grant 
or  as  an  incident  to  any  power  directly  given. 
Ang.  &  Ames,  Corp.,  239. 

112*]  *By  the  Court,  Jewett,  J.  The  de- 
termination of  this  cause  depends  upon  the 
question,  whether  the  Corporation  of  the  City 
of  Buffalo  had  power  to  contract  the  debt 
claimed.  Such  power  must  be  conferred  by 
statute.  It  cannot  be  taken  by  implication. 
Corporations  have  no  other  powers  than  such 
as  are  expressly  granted,  or  such  as  are  neces- 
sary to  carry  into  effect  the  powers  expressly 
conferred.  All  corporations  possess  the  pow- 
ers enumerated  in  1  R.  S.,  599,  sec.  1;  but  the 
authority  to  enter  into  this  contract  is  not 
found  there.  No  corporation  possesses  any 
powers  not  conferred  by  this  section  or  by  its 
Act  of  incorporation,  "  except  such  as  shall  be 
necessary  to  the  exercise  of  the  powers  so  enu- 
merated and  given."  Id.,  sec.  3.  The  Act  to 
incorporate  the  City  of  Buffalo  contains  no 
provision  which  countenances  the  claim  now 
set  up  as  appertaining  to  the  city  corporation. 
The  inhabitants  are  made  a  corporation  and 
as  such  are  authorized  to  be  represented  in 
courts,  to  have  a  common  seal  and  to  purchase 
and  convey  real  estate.  L. ,  1832,  p.  297,  sec.  2. 

The  Common  Council  are  authorized  to  man- 
age the  finances  and  the  corporate  property, 
and  they  may  make  by-laws  for  certain  speci- 
fied purposes.  Sec.  31.  They  may  also  make 
and  change  such  ordinances,  by-laws,  and 
police  regulations  "for  the  good  government 
and  order  of  the  said  city,  and  the  trade  and 
commerce  thereof  as  may  be  necessary  to  car- 
ry into  effect  the  powers  given  to  said  coun- 
cil." Sec.  33.  They  have  power  to  raise  $8,000 
a  year  by  tax  for  lighting  the  streets,  support 
ing  a  night  watch,  making  and  repairing  roads 
and  bridges,  and  "  to  defray  the  contingent 
and  other  expenses  of  the  city."  Sec.  38.  Pow- 
er is  conferred  upon  the  Common  Council  to 
do  certain  acts  which  require  the  expenditure 
of  money,  and  which  are  properly  chargeable 
as  contingent  expenses  upon  the  fund  so  to  be 
raised  by  taxation,  but  there  is  nothing  which 
authorizes  them  to  provide  entertainments 
upon  any  occasion  whatever. 

The  plaintiff's  counsel  failing  to  find  express 
authority  to  make  expenditures  for  this  pur- 
pose, insists  that  the  claim  can  be  sustained  on 
the  ground  that  the  plaintiff  having  furnished 
this  entertainment,  the  Corporation  has  re- 
113*]  ceived  the  consideration  *and  is  bound 
to  pay  although  the  engagement  was  made 
without  legal  authority.  It  is  said  to  be  analo- 
gous to  a  subsequent  ratification  by  a  corpora- 
tion of  the  unauthorized  act  of  its  agent.  I 
cannot  concur  in  this  view  of  the  case.  The 
doctrine  referred  to  assumes  that  the  principal 
had  power  to  confer  the  requisite  authority  in 
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the  first  instance.  It  cannot  be  maintained  that 
a  corporation  can  by  a  subsequent  ratification 
make  good  an  act  of  its  agent  which  it  could 
not  have  directly  empowered  him  to  do. 

The  power  attempted  to  be  conferred  by  the 
Common  Council  upon  this  committee,  was 
unauthorized,  and  the  acts  of  the  committee 
were  void  so  far  as  they  assumed  to  bind  the 
Corporation. 

Judgment  affirmed. 

Distinguished— 4  Duer,  557 ;  9  Heisk.,  538 ;  34  Am. 
Rep.,  338. 

Reviewed— 3  Barb.,  108. 

Explained— 3  Rob.,  124. 

Cited  in-5  Denio,  582;  3  N.  Y.,  433  ;  17  N.  Y..  586 ; 
33  N.  Y.,  293  ;  61  N.  Y.,  447 ;  68  N.  Y.,  27  ;  23  Am.Rep., 
147;  75  N.  Y.,  74,  75;  &5  N.  Y.,  545;  4  Hun,  431;  7 
Hun,  448 ;  11  Hun,  432 ;  26  Hun,  128  ;  8  Barb.,  601 ;  15 
Barb.,  435;  21  Barb.,  304:  23  Barb.,  354 ;  42  Barb.,503  ; 
43  Barb.,  53 ;  4  T.  &  C.,  178 ;  13  How.  Pr.,  319 ;  16  How. 
Pr.,  38,  447 ;  4  Abb.  Pr.,  29 ;  5  Abb.  Pr.,  234  ;  7  Abb. 
Pr.,248;  1  Sandf.,  30;  3  Sandf.,  271;  1  Duer,  506;  6 
Duer,  5 ;  2  Bos.,  187 :  45  Super.,  382 ;  1  Sheid.,  498 :  8- 
W.  Dig..  42 ;  34  N.  J.  L.,  432 ;  41  Conn.,  86 ;  19  Am. 
Rep.,  489 ;  10  N.  W.  Rep.,  828. 


WHITCOMB  &  MAY  t>.  GREEN. 

The  defendant,  on  the  trial  in  the  C.  P.  of  an  ap- 
peal from  a  judgment  in  a  justice's  court,  may  give 
evidence  drawing  in  question  the  title  to  lands, 
where  the  same  is  generally  admissible  under  the 
pleadings,  though  such  evidence  could  not  have 
been  received  before  the  justice. 

Citations— 2  R.  S.,  263,  sec.  216 ;  9  Wend.,  65. 

ERROR  to  the  Allegany  C.  P.  The  suit  iu 
the  C.  P.  was  an  appeal  from  a  judgment 
rendered  before  a  justice  in  which  Green  was- 
the  plaintiff  and  Whitcomb  &  May  were  de- 
fendants. The  declaration  was  on  a  promis- 
sory note  to  which  the  general  issue  was  plead- 
ed. On  the  trial  in  the  C.  P.  the  plaintiff  hav- 
ing proved  the  note  and  rested,  the  defendants, 
under  a  notice  of  special  matter,  offered  to 
show  that  the  note  was  given  for  the  purchase 
price  of  growing  trees  sold  by  the  plaintiff  to 
the  defendants,  and  that  the  plaintiff  had  no 
title  to  the  land  upon  which  the  trees  were 
growing.  This  was  objected  to  on  the  ground 
that  the  justice  had  no  jurisdiction  to  try  a 
question  of  title,  and  that  no  evidence  was  ad- 
missible on  the  trial  of  the  appeal  which  would 
not  have  been  competent  in  the  justice's  court 
where  the  cause  was  first  tried.  The  court 
sustained  *the  objection  and  excluded  [*114: 
the  evidence  and  the  defendants  excepted. 
The  plaintiff  had  a  verdict  and  judgment, 
upon  which  this  writ  of  error  was  prosecuted! 
by  the  defendants. 

Mr.  A.  S.  Diven,  for  plaintiffs  in  error,  re- 
lied on  the  provision  declaring  that  issues  of 
fact  brought  into  the  C.  P.  by  appeal  should 
"be  tried  by  jury  or  referred  in  the  same  man- 
ner as  if  the  same  had  been  joined  in  a  suit 
originally  commenced  in  the  Court  of  Common. 
Pleas."  2  R.  S.,  263,  sec.  216.  He  cited  Jack- 
son v.  Covert,  5  Wend.,  139,  where  a  recovery 
in  the  C.  P.  in  an  appeal  suit  for  an  amount 
exceeding  that  to  which  the  justice's  jurisdic- 
tion was  limited  was  sustained,  as  analogous- 
to  this  case. 

Mr.  W.  G.  Angel,  for  defendant  in  error, 
maintained  that,  by  the  terms  and  obvious  pol- 
icy of  the  statute,  a  defendant  sued  before  a 
justice  was  precluded  from  making  a  question 
as  to  the  title  to  lands,  unless  he  would  plead 
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or  give  notice  of  title  pursuant  to  the  provis- 
ions of  2  R.  8.,  236,  sec.  59,  et  seq.  An  appeal, 
he  contended,  was  a  proceeding  in  the  nature 
of  a  review  of  the  former  judgment,  and 
shotild  be  tried  upon  the  same  principles  which 
governed  on  the  former  trial,  where  it  was 
conceded  that  evidence  upon  the  question  of 
title  could  not  be  received.  If  this  were  not 
so,  a  judgment  in  a  justice's  court  in  all  re- 
spects legal  and  correct  and  which  therefore 
ought  to  stand,  could  not  be  sustained  on  ap- 
peal. This  would  be  an  incongruity  which 
the  Legislature  never  contemplated.  He  cited 
Dewey  v.  Bordwell,  9  Wend.,  65. 

By  the  Court,  Jewett.  «7.  The  counsel  for 
the  defendant  in  error  assumes  that  the  de- 
fendants before  the  justice  could  not  have  been 
permitted  to  give  evidence  of  the  failure  of  the 
consideration  of  the  note,  as  it  would  have  in- 
volved the  question  of  title  to  lands,  of  which 
the  justice  had  no  cognizance  ;  that  if  the  de- 
fendants below  desired  to  avail  themselves  of 
11 5*]  such  defense,  *they  should  have  plead- 
ed title  before  the  justice  according  to  the  re- 
quirements of  the  statute.  On  the  other  hand, 
it  is  insisted  that  a  defendant  can  avail  himself 
on  appeal  of  any  evidence  which  would  have 
been  admissible  under  the  pleadings,  if  the  suit 
had  been,  originally  commenced  in  the  C.  P. 

By  the  statute  relied  on  by  the  counsel  for 
the  plaintiffs  in  error  it  is  provided  (sec.  216) 
that  "Every  issue  of  fact  so  joined  or  brought 
up  on  appeal  shall  be  tried  by  a  jury,  or  re- 
ferred in  the  same  manner  as  if  the  same  had 
been  joined  in  a  suit  originally  commenced  in 
the  Court  of  Common  Pleas."  The  evidence 
offered  would  have  been  admissible  under  the 
pleadings  if  the  suit  were  an  original  one  in 
the  C.  P.,  instead  of  an  appeal.  The  case  of 
Dewey  v.  Bordwell,  referred  to  by  the  counsel 
for  the  defendant  in  error  was  an  appeal  from 
a  justice's  judgment  in  an  action  of  trespass 
quare  clausumfregit.  The  plea  before  the  jus- 
tice was  the  general  issue.  It  was  held  that 
the  defendant  was  not  at  liberty  to  show  title 
in  himself  on  the  trial  in  the  C.  P. ,  because 
such  evidence  was  not  admissible  under  those 
pleadings  in  any  court. 

We  think  the  C.  P.  erred  in  the  case  before 
us  in  excluding  the  evidence.  There  must  be 
a  venire  de  now. 

Judgment  reversed. 

Cited  in-37  How.  Pr.,  122. 


DENNY  ET  AL.  Trustees,  etc., 

v. 
THE  MANHATTAN  COMPANY. 

Principal,  Liable  for  Neglect  of  His  Agent — 
Transfer  of  Stock. 


NOTE.— Principal  and  agent— Liability  of  princi- 
pal for  negligence  of  agent  or  failure  to  perform  his 
duty. 

In  connection  with  the  above  case  of  Denney  v 
Manhattan  Co.,  see  Colvin  v.  Holbrook,  2  N.  Y. 
126 ;  Phinney  v.  Phinney,  17  How.  Pr.,  197 ;  Hall  v 
Lauderdale,  46  N.  Y.,  70;  Stephens  v.  Bacon,  7  N.  J 
L.,  1 ;  Bradford  v.  Eastburn,  2  Wash.,  219;  Lyon  v 
Tevis,  8  Iowa,  79 ;  Ayers  v.  Wright,  8  Ired.  Eq.,  229 

See,  generally,  as  to  liability  of  agent,  Stone  v 
Wood,  7 Cow.,  453,  note;  Meech  v.  Smith,  7  Wend., 
315,  note. 
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Where  an  agent  neglects  to  perform  a  duty  which 
he  9wes  to  his  principal  and  third  persons  are  there- 
by injured,  their  remedy  is  against  the  principal  and 
not  against  the  agent. 

Accordingly, where  the  plaintiffs  were  the  assign- 
ees of  a  certificate  of  stock  standing  in  the  name 
of  another  person  in  a  foreign  banking  corporation 
which  had  a  transfer  office  in  this  State  under  the 
charge  of  an  agent  authorized  to  register  transfers, 
who  unjustly  refused  to  permit  the  plaintiff's  stock 
which  was  registered  in  that  office  to  be  transferred 
to  them  on  its  books,  upon  which  they  brought  case 
against  the  agent ;  held,  that  the  action  could  not 
be  maintained. 

nEMURRER  *to  declaration.  The  [*1 16 
±J  plaintiffs,  as  trustees  of  the  creditors  of 
Joseph  and  Andrew  Brown,  appointed  pursu- 
ant to  proceedings  by  attachment  instituted 
against  them  as  non-resident  debtors  Novem- 
ber 9,  1836,  under  the  provisions  of  the  Re- 
vised Statutes,  sued  the  defendants  in  case  for 
an  alleged  violation  of  duty  as  the  agents  in  N. 
Y.  of  the  Planters'  Bank  of  Tennessee,  in  refus- 
ing to  permit  a  transfer  to  the  plaintiffs  on  the 
transfer  book  of  the  Planters'  Bank  kept  by 
them,  of  two  hundred  and  eighty-one  shares 
of  the  capital  stock  of  that  bank  alleged  to  be- 
long to  the  plaintiffs  in  their  character  of 
trustees.  The  declaration  alleged  that  the  de- 
fendants were  a  banking  corporation  organ- 
ized under  their  charter  and  transacting  busi- 
ness in  the  City  of  N.  Y. ,  and  that  the  Plant- 
ers' Bank  was  a  corporation  created  by  the 
Legislature  of  Tennessee  with  a  capital  of 
$2,000,000,  divided  into  shares  of  $100  each. 
It  then  averred  that  the  defendants  at  the  sev- 
eral times  afterwards  mentioned,  "were  the 
agents  in  the  said  City  of  New  York  of  the 
said  Planters'  Bank  of  Tennessee  for  the  regis- 
tration and  transfer  of  the  stock  of  such  bank 
and  the  payment  of  dividends  thereupon  in 
said  city,  and  did  during  all  the  time  last  afore- 
said keep  at  their  said  banking  house  in  the 
City  of  New  York,  a  set  of  books  for  the  reg- 
istration and  transfer  of  the  said  stock  of  the 
said  Planters'  Bank  of  Tennessee,"  to  wit:  etc. 
It  then  stated  with  particularity  the  title  of  the 
trustees  to  the  shares  claimed  by  them,  which 
was  substantially  as  follows :  the  Browns, 
prior  to  the  attachment  against  them,  were  the 
owners  of  the  stock,  and  held  two  certificates, 
each  for  separate  portions  of  it,  issued  by  the 
defendants  as  the  lawfully  authorized  agents 
of  the  Planters'  Bank,  signed  by  the  cashier 
and  by  a  clerk  of  the  defendants  under  the 
corporate  seal  of  the  Planters'  Bank,  which 
certificates  stated  that  the  Browns  were  enti- 
tled to  the  shares  mentioned  in  the  certificates 
respectively,  which  were  declared  to  be  "trans- 
ferable only  at  the  bank  of  the  said  defendants 
on  the  surrender  of  the  certificate."  De- 
cember 12,  1837,  A.  Brown  as  survivor  of  J. 
Brown  who  had  died,  executed  under  his  seal 
a  conveyance  and  transfer  of  the  stock  men- 
tioned in  both  certificates  *to  Messrs.  [*1 17 
Crockett  and  Park,  with  a  power  of  attorney 
contained  in  it  to  a  clerk  of  the  defendants, 
who  was  named,  to  surrender  the  certificates 
and  execute  a  formal  transfer.  Crockett  and 
Park,  a  few  days  afterwards,  executed  a  like 
conveyance  of  the  stock  to  the  plaintiffs  as 
trustees  as  aforesaid,  with  a  power  of  attorney 
in  blank.  The  declaration  thereupon  avers 
that  it  became  and  was  the  duty  of  the  defend- 
ants upon  the  production  and  surrender  of  the 
certificates  "to  suffer  and  permit"  the  stock  to 
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be  regularly  transferred  upon  the  transfer 
books  kept  at  the  defendants'  Bank  to  the 
plaintiffs  as  trustees  under  the  Act ;  and  that 
the  plaintiffs,  to  wit :  September  29,  1838,  etc., 
exhibited  to  the  defendants  these  evidences  of 
their  right  to  the  stock,  and  also  a  letter  from 
the  cashier  of  the  Planters'  Bank  to  the  cash- 
ier of  the  defendants'  Company  requesting 
that  such  transfer  might  be  made,  and  offered 
to  fill  up  the  blank  in  the  last  mentioned  con- 
veyance with  the  name  of  a  clerk  of  the  de- 
fendants and  to  do  all  necessary  acts,  etc. ,  and 
requested  the  defendants  to  permit  the  trans- 
fer to  be  made ;  yet  that  the  defendants  not 
regarding  their  duty,  etc.,  but  contriving  and 
fraudulently  intending,  etc.,  would  not  suffer 
•or  permit  the  stock  to  be  transferred  to  the 
plaintiffs  on  the  books  so  kept  by  them,  etc., 
whereby  the  plaintiffs  have  been  unable  to  ob- 
tain a  sufficient  title  to  the  stock  and  have 
been  prevented  from  selling  and  disposing  of 
it,  whereby  it  has  become  of  no  value  to  the 
plaintiffs. 

The  foregoing  is  the  substance  of  the  first 
count.  There  were  four  other  counts  substan- 
tially like  the  first,  but  with  some  additional 
averments  not  material  to  the  point  determined 
by  the  court. 

The  defendants  demurred  to  the  declaration, 
assigning  special  causes,  objecting,  among  oth- 
er things,  that  the  declaration  did  not  show  any 
valid  title  in  the  plaintiffs  as  trustees  to  the 
stock  in  question,  and  that  the  defendants 
were  not  liable  to  the  plaintiffs  for  acts  done 
or  omitted  by  them  as  agents  of  the  Planters' 
Bank  ;  and  that  if  they  were  liable  at  all  the 
action  ought  to  have  been  assumpsit.  Joinder. 
1 18*]  * Messrs.  S.  P.  Staples  and  S.  Ste- 
vens, for  defendants,  to  show  that  the  declar- 
ation stated  no  title  to  the  stock  in  the  plaintiffs 
as  trustees,  referred  to  2  R.  S.,  pp.  7,  8,  sees. 
30.  32;  Id.,  42,  sec.  7,  sub.  2;  Stat.  1842,  p.  227, 
228,  sec.  6;  2  Kent,  Com.,  406;  Cowen  &  H. 
Notes,  870,  n.  621;  Ogden  v.  Saunders,  12  Wh., 
213,  359;  Abraham  v.  Plestoro,  3  Wend.  538, 
Story,  Confl.  L.,  348,  sec.  414. 

They  maintained  that  if  the  plaintiffs  had  a 
cause  of  action,  it  was  against  the  Planters' 
Bank  of  Tennessee  and  not  against  the  defend- 
ants who,  as  agents,  were  responsible  only  to 
their  employers.  Story,  Ag.,secs.  216,  217,  263, 
270,  308,  309,  n.  1;  Id.,  310. 

Mr.  S.  A.  Foot,  for  plaintiffs,  cited  upon 
the  first  question,  2R.  S.,  8,  sec.  34;  Id.,  p.  3, 
sec.  6;  Id.,  42,  sec.  8,  sub.  2;  Id.,  p.  46,  sees. 
26-36;  Bogert  v.  Hertell,  4  Hill,  492.  503.  To 
show  that  the  defendants  were  liable  he  re- 
ferred to  Kortrightv.  Bk.,  20  Wend.,  91;  Hear- 
»ey  v.  Pruyn,  7  Johns.,  179,  182,  Story,  Ag., 
sees.  314,  315. 

Per  Curiam.  We  entertain  a  pretty  strong 
impression  that  the  plaintiffs  have  failed  to 
show  a  good  title  to  the  stock;  but  our  decis- 
ion will  be  put  upon  another  ground,  concern- 
ing which  we  have  had  no  doubt  from  the  mo- 
ment the  case  was  opened.  It  the  plaintiffs 
have  a  cause  of  action  against  any  one,  it  is  not 
against  the  defendants,  but  against  the  Plant- 
ers' Bank  of  Tennessee.  The  defendants  were 
not  the  agent  of  the  plaintiffs  and  owed  them 
no  duty.  They  were  the  agent  of  the  Planters' 
Bank;  and  for  a  neglect  to  discharge  their 
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agency,  they  are  answerable  to  their  principal 
and  to  no  one  else.  If  third  persons  are  injured 
by  the  neglect  of  a  known  agent,  the  rule  is  re- 
spondeat  superior,  and  generally  the  action 
must  be  brought  against  the  principal. 

Judgment  for  defendants. 

Affirmed— 5  Denio,  639. 

Cited  in-2  N.  Y.,  139 ;  7  N.  Y.,  461 ;  20  N.  Y.,  51 ;  34 
N.  Y.,  52 ;  3  Barb.,  479 ;  57  Mo.,  98 :  48  Am.  Rep.,  279 
(61  Tex.,  177). 


*HARGER  ET  AL.  v.  McCULLOUGH.[*l  19 

Usury — Expenses  Incurred  at  Request  of  Debtor 
— Included  in  Security — Security  Not  Usurious 
—  Action  against  Stockholders  —  Evidence  — 
Competency  of  Witness —  When  Stockholders  are 
Principal  Debtors. 

Where  a  creditor  at  the  request  of  the  debtor  and 
upon  his  express  promise  to  pay  the  expenses,  takes 
a  journey  to  the  residence  of  the  latter  with  a  view 
to  settle  the  demand,  and  afterwards  includes  such 
expenses  in  a  security  taken  for  the  debt,  such  se- 
curity is  not  usurious. 

The  second  indorsee  and  holder  of  a  bill  had  ob- 
tained judgment  against  the  drawers.and  the  second 
indorser  who  was  liable  on  the  paper  paid  the 
amount  to  the  holder  and  received  from  him  an  as- 
signment of  the  judgment ;  held,  that  this  was  not 
an  extinguishment  of  the  debt  against  the  drawers 
or  the  prior  indorser. 

The  drawers  were  an  incorporated  company  the 
stockholders  of  which  were  personally  liable  for  its 
debts.  Held,  that  the  assignee  might  use  the  name 
of  the  plaintiff  in  the  judgment  in  an  action  to  en- 
force the  liability  of  a  stockholder. 

Where  in  such  action  the  evidence  to  show  that 
the  defendant  was  a  stockholder  when  the  debt  was 
contracted  was  a  proxy  given  by  him  shortly  after- 
wards to  vote  at  the  ensuing  annual  election,  the 
time  for  holding  which  was  less  than  thirty  days 
from  the  time  when  the  debt  was  contracted,  and  by 
the  charter  the  stockholders  could  only  vote  upon 
stock  which  they  had  held  for  thirty  days  preceding 
the  election ;  held,  that  the  evidence  was  prima  facie 
sufficient. 

Stockholders  who  by  the  charter  are  "jointly  and 
severally  personally  liable"  for  the  debts  contracted 
by  the  corporation  are  principal  debtors  and  not 
sureties  for  the  corporation  and,  therefore,  time  of 
payment  given  to  the  corporation  by  a  creditor  does 
not  discharge  a  stockholder  who  did  not  assent  to 
the  extension  and  who  is  subsequently  prosecuted 
on  account  of  his  individual  liability. 

Whether,  in  a  suit  against  a  stockholder  to  enforce 
his  individual  liability,  another  stockholder  is  a  com- 
petent witness  for  the  defendant,  quozre.  Per  Bron- 
son,  Ch.  J. 

Citations— 7  Paige,  581 :  2  Hill,  265 ;  Laws,  1837,  p. 
445.  sees.  3,  9,  10 :  3  Hill,  188 ;  5  Hill,  82, 131 ;  2  Wend., 
337 ;  6  Wend.,  335;  16  Johns.,  89. 

THE  defendant  was  sued  as  a  stockholder  in 
the  Rossie  Galena  Company,  and  the  ac- 
tion was  tried  in  July,  1844,  at  the  St.  Law- 
rence Circuit,  before  Willard,  C.  Judge.  Jan- 
uary 22, 1839,  the  plaintiffs  sold  to  the  Rossie 
Galena  Company  75  barrels  of  pork  and  30 
bushels  of  beans  for  $1,542.50,  to  be  paid  for 
in  cash.  But  being  then  unable  to  pay, the  com- 
pany, January  24  gave  the  plaintiffs  a  note  for 
the  amount  payable  in  twenty  days  at  the  Jef- 
ferson County  Bank.  The  note  was  protested 
for  non-payment,  and  taken  up  by  the  plaint- 
iffs. After  several  communications  on  the  sub- 
ject of  the  debt  had  passed  between  the  com- 
pany and  the  plaintiffs,  the  company  requested 
the  plaintiffs,  who  resided  in  Jefferson  Co. ,  to 
go  to  Ogdensburgh,  where  the  company  trans- 
acted its  business,  for  the  purpose  of  effecting 
a  settlement  of  the  claim,  and  *the  [*12O 
company  expressly  agreed  and  promised  to  pay 
the  plaintiffs  for  their  trouble  and  expenses  in 
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making  the  journey.  Accordingly  one  of  the 
plaintiffs  went  to  Ogdensburgh,  when  the  mat- 
ter was  arranged  by  the  company's  giving  the 
plaintiffs  a  bill  of  exchange  drawn  by  the  com- 
pany on  Barzillai  Ransom,  N.  Y.,  for  $1,600 
which  was  dated  March  29,  1889,  and  made 
payable  to  the  order  of  John  J.  Gilbert  three 
months  after  date;  and  the  bill  was  indorsed  by 
Gilbert  the  payee,  and  by  George  W.  Shepard. 
The  amount  of  the  bill  was  made  up  of  the 
original  debt  and  interest  on  it  until  the  bill 
would  mature,  the  expense  of  protesting  the 
note, which  the  plaintiffs  had  paid,  and  the  sum 
of  $7.50  for  the  expenses  of  the  journey  of  one 
of  the  plaintiffs  to  and  from  Ogdensburgh. 

The  draft  was  protested  at  maturity  in  July 
for  non-payment,  and  due  notice  was  given  to 
the  drawers  and  indorsers.  The  plaintiffs  after- 
wards sued  the  company,  and  recovered  a  judg- 
ment on  the  bill,  which  was  docketed  June  17, 
1840.  An  execution  was  issued  on  the  judg- 
ment, and  returned  nulla  bona.  The  plaintiffs 
then  sued  Gilbert  &  Shepard,  the  indorsers  of 
the  bill,  who  had  been  duly  charged.  Shepard 
thereupon  paid  the  plaintiffs  the  balance  re- 
maining due  on  the  judgment — a  part  having 
been  previously  paid  by  the  company — and 
took  an  assignment  of  the  judgment,  with  au- 
thority to  use  the  plaintiffs'  names  to  collect 
the  debt.  The  assignment  was  made  and  dated 
September  10, 1840.  On  July  15, 1842,  Shepard 
assigned  the  judgment  to  Stephen  Storm.  This 
suit  was  afterwards  brought  in  the  name  of 
the  plaintiffs  for  the  benefit  of  Storm,  the  as- 
signee. 

To  prove  the  defendant  a  stockholder  in  the 
company,  the  plaintiffs  gave  in  evidence  a 
written  proxy  or  power  of  attorney  which  the 
defendant  January  28,  1839,  gave  to  one  Ran- 
som, authorizing  him  to  vote  on  the  defendant's 
stock  at  an  election  of  directors  of  the  com- 
pany to  be  held  in  February  following.  To 
this  was  annexed  the  defendant's  affidavit, 
made  on  the  same  day,  that  the  stock  was  not 
hypothecated,  etc. 

The  defendant  moved  for  a  nonsuit  on  the 
following  grounds: 

1.  The  bill  of  exchange  on  which  the  suit  is 
121*]  brought  is  void  for  *usury,  because 
$7.50  for  the  traveling  expenses  of  one  of  the 
plaintiffs  from  Jefferson  Co.  to  Ogdensburgh 
were  included  in  the  bill. 

2.  The  payment  of  the  debt  to  the  plaintiffs 
by  Shepard  extinguished  the  judgment  against 
the  company,  and  the  bill   of  exchange  on 
which  the  judgment  was  recovered;  and  this 
suit  cannot  be  maintained  in  the  name  of  the 
plaintiffs  for  the  benefit  of  Storm,  the  assignee. 

3.  The  debt  for  which  the  bill  was  given  was 
contracted  January  22,  1839;  and  it  does  not 
appear  that  the  defendant  was  a  stockholder 
until  the  28th  day  of  that  month.     And, 

4.  The  defendant  as  a  stockholder  is  a  sure- 
ty, and  he  is  discharged  by  the  time  which  was 
given  to  the  company:  first,  by  taking  the  20 
day  note;  and,  second,  by  taking  the  bill  of  ex- 
change at  three  months. 

The  motion  for  a  nonsuit  was  overruled  and 
the  defendant  excepted. 

The  defendant  offered  to  prove  that  the  bill 
might  have  been  collected  of  the  company  if 
the  plaintiffs  had  prosecuted  the  company 
sooner  than  they  did.  The  judge  decided  that 
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that  would  constitute  no  defense,  unless  the  de- 
fendant had  requested  the  plaintiffs  to  proceed 
against  the  company.  Exception. 

The  defendant  called  John  J.  Gilbert  as  a 
witness  to  prove  that  certain  lead  had  been 
turned  out  to  apply  on  this  draft.  It  was  ad- 
mitted that  Gilbert  was  a  stockholder;  and  the 
judge  rejected  him  as  an  interested  witness. 
Exception.  The  lead  in  question  was  after- 
wards allowed  by  the  direction  of  the  judge  as 
a  pavment  on  the  bill.  Verdict  for  the  plaint- 
iffs for  the  balance  $1,402.56.  The  defendant 
moves  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  E.  Darwin  Smith,  for  defendant. 

Mr.  A.  B.  James,  for  plaintiffs. 

By  the  Court,  Bronson,  Ch.  J.  We  are  re- 
ferred to  Williams  v.  Hance,  7  Paige,  581,  as  an 
authority  to  prove  the  bill  void  *for  [*122 
usury.  But  in  that  case  one  half  of  the  ex- 
penses of  the  creditor's  journey  were  included 
in  the  mortgage,  when  the  journey  had  not 
been  made  at  the  request  of  the  debtor,  nor 
upon  any  promise  to  pay  the  expenses;  while 
here  the  journey  was  made  at  the  request  of 
the  company,  and  upon  its  express  undertak- 
ing to  pay  the  expenses.  The  $7.50  might  have 
been  recovered  from  the  company  although  no 
arrangement  in  relation  to  the  original  debt 
had  been  made.  It  was  so  much  money  paid, 
laid  out  and  expended  for  the  company  upon 
request;  and  was  as  much  a  debt  as  was  the 
original  demand.  There  was  no  usury. 

Shepard  paid  the  plaintiffs  and  took  up  the 
bill  as  indorser.  Clearly  that  did  not  extin- 
guish the  bill  as  against  the  drawers,  or  against 
Gilbert,  who  was  a  prior  indorser.  Shepard 
might  have  sued  either  of  those  parties  on  the 
bill.  But  as  a  judgment  had  already  been  re- 
covered against  the  company  on  the  bill,  Shep- 
ard took  an  assignment  of  the  judgment,  with 
authority  to  use  the  names  of  the  plaintiffs  for 
his  own  benefit.  There  was  nothing  objec- 
tionable in  the  transaction.  It  was  a  sale,  and 
not  a  satisfaction  of  the  judgment;  and  I  see 
no  reason  why  Shepard  or  Storm,  the  last  as- 
signee, should  not  be  allowed  to  use  the  plaint- 
iffs' names,  with  their  consent,  for  enforcing 
payment,  either  against  the  company  or  the 
stockholders. 

Those  stockholders  only  are  liable  who  were 
such  at  the  time  the  debt  was  contracted.  Moss 
v.  Oakley,  2  Hill,  265.  In  this  case  the  orig- 
inal debt  was  contracted  January  22,  1839, 
when  the  provisions  were  sold  to  the  company ; 
and  it  does  not  expressly  appear  that  the  defend- 
ant was  a  stockholder  until  the  making  of  his 
proxy,  which  was  six  days  after  the  sale.  But 
it  will  be  seen  from  the  charter  that  the  annual 
election  for  directors  of  the  company  is  held 
on  the  first  Monday  of  February;  and  that  the 
stockholders  can  only  vote  upon  shares  which 
they  have  held  for  thirty  days  preceding  the 
election.  Stat.  1837,  p.  445,  sec.  3.  The  power 
which  the  defendant  gave  to  Ransom  to  vote 
on  his  stock  at  the  February  election,  afforded 
presumptive  evidence  that  the  defendant  had 
either  then  held  the  stock  for  thirty  days,  or 
that  he  would  have  held  it  for  that  period  by 
the  time  the  day  for  the  election  arrived.  It 
is  not  to  *be  presumed  that  thedefend-[*123 
ant  intended  to  do  a  wrong  to  the  other  stock- 
holders, by  voting  when  he  had  no  right  to  do 
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so.  And  if  we  go  back  thirty  days  from  the 
time  of  the  election,  it  will  carry  us  to  a  date 
anterior  to  the  contracting  of  this  debt.  The 
plaintiffs  made  out  a  prima  fade  case  for 
charging  the  defendant  as  a  stockholder,  and 
the  motion  for  a  nonsuit  upon  that  point  was 
properly  overruled. 

The  charter  makes  the  stockholders  "jointly 
and  severally,  personally  liable  for  the  pay- 
ment of  all  debts  or  demands  contracted  by  the 
said  corporation."  Sec.  9.  But  they  cannot 
be  sued  until  a  judgment  has  been  recovered 
against  the  corporation,  and  an  execution  has 
been  returned  unsatisfied.  Sec.  10.  As  be- 
tween themselves,  we  have  regarded  the  stock- 
holders as  standing  in  the  character  of  part- 
ners. Moss  v.  Oakley,  2  Hill,  265;  Bailey  v. 
Bancker,  3  Id. ,  188.  But  in  reference  to  cred- 
itors, they  have  been  spoken  of  as  guarantors 
or  sureties  of  the  company.  Moss  v.  McCul- 
lough,  5  Hill,  131.  If  they  are  to  be  regarded 
in  all  respects  as  sureties,  then  it  is  quite  clear 
that  the  defendant  has  been  discharged  by  the 
acts  of  the  plaintiffs,  who  have  twice  given 
time  to  the  company  without  his  consent.  But 
I  think  the  stockholders  in  their  individual, 
as  well  as  their  corporate  capacity,  are  prin- 
cipal debtors.  Although  they  have  been  incor- 
porated with  many  of  the  privileges  usually 
granted  to  men  associated  in  that  form,  yet  the 
privilege  of  exemption  from  personal  liability 
for  the  debts  of  the  company  has  been  denied 
to  them,  and  their  personal  liability  has  been 
expressly  declared.  They  are  thus  placed,  in 
relation  to  the  creditors  of  the  company,  upon 
the  same  footing  as  though  they  were  an  un- 
incorporated association,  or  partnership.  That 
is  the  view  which  was  taken  of  the  question 
under  a  charter  of  the  same  nature  in  Allen  v. 
Bewail,  2  Wend.,  327,  and  although  that  judg- 
ment was  reversed,  6  Id.,  335,  yet  upon  this 
point  the  members  of  the  Court  of  Errors  who 
delivered  opinions  agreed,  substantially,  in  the 
doctrine  which  had  been  laid  down  by  this 
court.  And  in  Moss  v.  Oakley,  we  considered 
the  stockholders  liable  in  the  same  manner  as 
though  they  had  gone  on  with  the  business  as 
124*]  *an  unincorporated  association,  which 
is  nothing  but  a  partnership.  And  this  doctrine 
was  practically  applied  in  Bailey  v.  Bancker, 
where  we  held  that  one  member  of  the  associ- 
ation or  partnership  could  not  sue  another  for 
a  debt  due  from  the  company.  I  consider  the 
Legislature  as  saying  to  those  who  applied  for 
the  charter,  "You  may  have  a  corporate  capac- 
ity for  the  convenience  of  transacting  business 
and  the  facility  of  transferring  your  respective 
interests  in  the  joint  concern;  but  you  shall  re- 
main liable  to  the  creditors  of  the  association 
in  the  same  manner,  substantially,  as  though 
you  had  not  been  incorporated."  In  one  re- 
spect the  burden  was  made  more  onerous  than 
it  would  have  been  in  going  on  without  a 
charter;  for  the  copartners  are  severally  as 
well  as  jointly  liable.  But  that  does  not  affect 
the  principle.  Nor  is  it  affected  by  another 
provision,  which  lightens  the  burden,  by  sav- 
ing the  stockholders  from  an  action  until  the 
creditor  has  attempted  to  collect  the  money 
from  the  corporation  by  proceeding  to  a  judg- 
ment and  execution.  The  stockholders  are 
debtors  from  the  beginning,  although  the  cred- 
itor has  no  remedy  against  them  until  he  has 
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first  tried  to  collect  from  the  company.  This 
is  no  more  than  applying  an  equitable  princi- 
ple, which  requires  that  the  debts  should  be 
paid  from  the  joint  funds  of  the  associates, 
rather  than  from  the  separate  property  of  any 
one  of  them.  I  think  the  defendant  was  an- 
swerable to  the  plaintiffs  as  a  principal  debtor 
and,  consequently,  that  he  was  not  discharged 
by  giving  time  to  the  company. 

As  the  defendant  is  not  to  be  regarded  as  a 
surety,  it  follows  that  the  offer  to  prove  that 
the  debt  might  have  been  collected  from  the 
company  was  properly  overruled.  Indeed,  if 
the  defendant  had  been  strictly  a  surety,  the 
offer  amounted  to  nothing  without  coupling 
with  it  an  offer  to  show  that  the  plaintiffs  had 
been  requested  to  proceed  against  the  com- 
pany. 

In  Pierce  v.  Kearney,  5  Hill,  82,  Gilbert,  a 
stockholder, was  called  by  the  plaintiff  in  a  suit 
against  another  stockholder;  and  we  held  him 
incompetent  on  the  authority  of  Marquand  v. 
Webb,  16  Johns.,  89.  Gilbert  has  now  been 
called  by  the  defendant,  and  been  rejected  as 
also  incompetent  on  that  side.  *It  is  [*125 
hardly  possible  that  both  of  these  decisions 
should  be  right.  But  I  am  glad  to  find  that  it 
is  not  now  necessary  to  enter  upon  the  discus- 
sion of  this  vexed  question.  Gilbert  was  called 
for  the  sole  purpose  of  showing  by  him  that 
the  value  of  certain  lead  ought  to  be  applied 
in  part  satisfaction  of  this  debt;  and  if  he  was 
improperly  rejected,  the  error  was  subse- 
quently cured  by  allowing  the  lead  in  part  pay- 
ment of  the  debt. 

New  trial  denied. 

Incorporated  company— Relation  and  liability  of 
stockholders  to  creditors.  Reviewed— 2  Sweeny.  141 ; 
1  Woods.,  443. 

Cited  in— 1  N.  Y.,  76 ;  49  Am.  Dec.,  308 :  50  N.  Y., 
142 ;  57  N.  Y.,  335 ;  77  N.  Y.,  33 ;  7  Hun,  606  ;  7  Barb., 
295 ;  28  Barb.,  667 ;  14  Abb.  Pr.,  385 ;  6  Abb.  N.C.,  284 ; 
87  111.,  312 ;  46  Ind.,  14 ;  37  Mich.,  195 ;  33  Md.,  493 ;  3 
Am.  Rep.,  206  ;  16  Fla.,  464 :  26  Am.  Rep..  730 ;  103  111., 
391;  42  Am.  Rep.,  19. 

Indorser—  Payment  by  and  assignment  of  judg- 
ment to.  Cited  in— 10  N.  Y.,  67 ;  3  Barb.,  13. 

Usury— What  is— Expense  of  journey— Cited  in— 38 
N.  Y.,  284 ;  69  N.  Y.,  342. 


COLEGROVE  v.  BREED  ET  AL. 

Parties — Suit  against  School  Trustees — Does  Not 
Abate  by  Expiration  of  Term — Substitution  of 
Successois  by  Justice — Statute — When  Suit 
Proceeds  against  Ex  Trustees. 

A  suit  against  the  trustees  of  a  school  district  to 
recover  teacher's  wages,  does  not  abate  and  is  not 
discontinued  by  the  expiration  of  the  defendants' 
term  of  office  and  the  choice  of  other  persons  to  suc- 
ceed them. 

If,  where  the  suit  is  in  a  justice's  court,  their  suc- 
cessors voluntarily  appear  and  consent  to  be  sub- 
stituted as  defendants,  such  substitution  should  be 
made  and  the  suit  should  proceed  against  them.  Per 
Beardsley,  J. 

But  a  justice  of  the  peace  has  no  power  to  com- 
pel the  substitution  of  new  parties  in  a  suit  before 
him.  the  provision  in  2  R.  S..  474,  sec.  100,  not  being 
applicable  to  justice's  courts. 

Where  the  new  trustees  do  not  apply  to  be  substi- 
tuted, the  suit  against  the  old  ones  should  proceed  ; 
and  if  a  recovery  is  had,  they  are  entitled  to  be  al- 
lowed the  amount  in  their  official  accounts. 

Citations— 2  R.  S.,  474,  sec.  100 :  476.  sec.  108. 

ERROR  to  the  Chenango  C.  P.     Colegrove 
sued  Breed  and  the  other  defendants  in 

DENIO  2. 


184fl 


THE  PEOPLE  v.  STOWELL. 


125 


error  before  a  justice  of  the  peace  and  declared 
against  them  as  the  trustees  of  school  district 
No.  10  in  the  Town  of  Lincklaen,  for  the  serv- 
ices of  his  son  as  a  teacher  of  the  common 
school  in  that  district.  The  defendants  plead- 
ed the  general  issue  and  the  cause  was  ad- 
journed to  a  future  day  at  the  instance  of  the 
defendants.  On  the  adjourned  day  the  parties 
appeared  and  the  defendants  moved  the  jus- 
tice to  dismiss  the  suit  on  the  ground  that  since 
the  adjournment  their  office  of  trustees  had 
expired,  that  the  annual  district  school  meet 
ing  had  been  held  and  that  other  persons  had 
been  chosen  trustees  in  their  places.  The 
126*]  plaintiff  admitted  the  facts  stated,  *but 
insisted  that  the  defendants  were  still  liable. 
The  justice,  however,  sustained  the  motion, 
and  rendered  judgment  in  favor  of  the  defend- 
ants for  their  costs.  The  C.  P.  affirmed  this 
judgment  and  the  plaintiff  brought  error  to 
this  court. 

Mr.  J.  Wait,  for  plaintiff  in  error. 

Mr.  R.  O.  Reynolds,  for  defendants  in 
error. 

By  the  Court,  Beardsley,  J.  The  justice 
erred  in  dismissing  the  cause  and  rendering 
judgment  against  the  plaintiff  on  the  ground 
that  the  official  term  of  the  defendants  had  ex- 
pired, and  other  persons  had  been  chosen  in 
their  stead.  Upon  this  the  statute  is  direct, 
for  it  declares  that  "  No  suit  commenced  by 
or  against  any  officers  named  in  this  article 
(and  trustees  of  school  districts  are  of  the  num- 
ber) shall  be  abated  or  discontinued  by  the 
death  of  such  officers,  their  removal  from,  or 
resignation  of  their  offices,  or  the  expiration  of 
their  term  of  office;  but  the  court  in  which 
any  such  action  shall  be  pending,  shall  substi- 
tute the  names  of  the  successors  in  such  office, 
upon  the  application  of  such  successors,  or  of 
the  adverse  party."  2  R.  S.,  474,  sec.  100.  If 
the  successors  of  these  defendants  had  applied 
to  be  substituted  as  defendants  in  the  suit,  that 
should  have  been  done;  but  no  such  applica- 
tion appears  to  have  been  made  on  their  part, 
nor  did  the  plaintiff  apply  to  compel  such  sub- 
stitution. Had  he  done  so,  I  think  the  appli- 
cation would  have  been  unavailing;  for  that 
branch  of  the  statute  which  authorizes  the  ad- 
verse party  to  apply  for  and  compel  a  substi- 
tution of  new  parties  is  inapplicable  to  a  jus- 
tice's court.  Although  the  defendants  in  cases 
of  this  description,  are  prosecuted  officially, 
still  the  judgment  when  recovered  binds  them 
personally.  Id.,  476,  sec.  108.  Such  a  judg- 
ment can  in  no  case  be  legally  rendered,  until 
the  court  has  acquired  jurisdiction  over  the 
persons  of  the  defendants.  If  they  appear  and 
consent  to  be  substituted  in  that  character, 
that  gives  the  justice  jurisdiction  over  them; 
but  I  am  not  aware  of  any  mode  by  which  the 
new  trustees  of  a  school  district  can  be  com- 
pulsorily  required  to  appear  as  defendants  in 
127*]  *an  action  pending  against  their  prede- 
cessors, before  a  justice  of  the  peace.  As  this 
has  not  been  provided  for,  that  clause  of  the 
section  which  authorizes  the  adverse  party  to 
apply  for  a  substitution,  cannot  be  extended  to 
cases  pending  in  the  justice's  court.  In  the 
present  case  the  new  trustees  made  no  request 
to  be  substituted,  and  the  plaintiff  could  not 
compel  them  to  become  defendants.  The  suit, 
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therefore,  should  have  proceeded,  and  if  a 
good  cause  of  action  was  shown,  the  plaintiff 
should  have  had  judgment  in  his  favor.  In 
that  event  the  judgment  must  have  been  paid 
and  the  defendants  re-imbursed  as  provided 
by  the  statute.  Sec.  108,  supra.  The  judg- 
ment of  the  C.  P.  and  that  of  the  justice  should 
be  reversed. 

Ordered  accordingly. 

Cited  in-10  N.  Y.,  168 ;  45  N.  Y.,  254 ;  How.  Cas., 
625. 


THE  PEOPLE,  ex  rel.  THE  OVERSEERS  OF 
THE  POOR  OF  HASTINGS, 

STOWELL. 

Bastardy — Failure  of  Putative  Father  to  Pay 
Costs —  Commitment — Statute. 

If  the  reputed  father  of  a  bastard  child  against 
whom  an  order  of  filiation  has  been  made,  shall  not 
pay  the  amount  certified  for  the  costs  of  appre- 
hending him  and  of  the  order  of  filiation,  the  jus- 
tices may  issue  a  warrant  for  his  commitment, 
though  he  has  executed  a  bond  pursuant  to  section 
14  of  the  Statute  "  Concerning  the  Support  of  Bas- 
tards." 

Where  such  bond  has  been  given,  but  the  costs 
are  not  paid,  the  warrant  should  direct  the  father  to 
be  safely  kept  until  discharged  by  the  Court  of  Gen- 
eral Sessions  or  until  he  shall  pay  the  costs. 

Citation— 1  E.  S.,  645,  sees.  14, 15. 

pERTIORARI  to  a  Supreme  Court  Commis- 
\J  sioner  to  remove  proceedings  on  habeas 
corpus.  The  writ  of  habeas  corpus  was  direct- 
ed to  a  constable  of  the  County  x)f  Oswego, 
who  brought  Stowell  before  the  commission- 
er, and  returned  that  he  had  him  in  custody 
by  virtue  of  a  warrant  of  two  justices  of  the 
peace  of  said  county,  a  copy  of  which  was  an- 
nexed to  the  writ  and  return.  The  warrant  of 
the  justices  was  dated  January  3,  1845,  and 
recited  an  order  of  filiation  which  had  that 
day  been  made  by  the  justices,  by  which  Sto- 
well was  adjudged  *to  be  the  reputed  [*128 
father  of  a  child  likely  to  be  born  a  bastard,  of 
which  S.  J.  T.  was  pregnant,  and  by  which 
order  Stowell  was  required  to  pay  certain  sums 
of  money  for  the  support  of  the  child  and  the 
sustenance  of  the  mother,  etc.;  and  the  rea- 
sonable costs  of  apprehending  and  securing 
said  Stowell  and  of  the  order  of  filiation  were 
certified  at  $43.11;  of  which  order  notice  was 
immediately  given  to  Stowell,  and  he  was  re- 
quired to  pay  the  costs  and  enter  into  a  bond 
in  the  sum  of  $1,000  in  pursuance  of  the  stat- 
ute in  such  case  made  and  provided;  and  after 
further  reciting  that  Stowell  had  neglected  to 
pay  the  said  costs,  the  officer  was  commanded 
to  take  Stowell  and  convey  and  deliver  him  to 
the  keeper  of  the  common  jail  of  the  county, 
who  was  required  to  receive  said  Stowell  into 
his  custody  in  said  jail,  and  him  there  safely 
keep  until  he  should  be  discharged  by  the 
Court  of  General  Sessions  of  the  Peace  of  the 
county,  or  until  he  should  pay  the  costs. 

It  was  admitted  by  the  counsel  who  ap- 
peared before  the  commissioner  to  oppose  the 
discharge,  that  before  the  warrant  was  issued, 
Stowell  had  duly  appealed  from  the  order  of 
the  justices  to  the  General  Sessions,  by  execut- 
ing and  delivering  to  the  justices  a  bond  for 
that  purpose  in  pursuance  of  the  statute.  But 
the  counsel  contended  that  he  was  also  bound 
to  pay  the  costs. 
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The  commissioner  discharged  Stowell  from 
custody  under  the  warrant  upon  two  grounds: 
first,  because  he  had  executed  a  bond  for  the 
appeal  in  pursuance  of  the  statute,  and  to  the 
satisfaction  of  the  justices;  upon  the  execution 
of  which  the  statute  says  the  person  shall  be 
discharged;  and  second,  the  mittimus  requires 
the  jailer  to  keep  him  until  he  shall  be  dis- 
charged by  the  court,  or  until  he  shall  pay  the 
costs,  instead  of,  until  he  shall  execute  a  bond, 
as  the  statute  directs  it  to  be. 

Mr.  R.  H.  Tyler,  for  the  Overseers  of  the 
Poor,  cited  Edwards,  Treat.,  351,  3d  ed. ;  Barb. 
Or.  L.,  668,  669. 

Mr.  James  Crombie.  for  Stowell. 

129*]      *By  the  Court,    Bronson,     Ch.  J. 

The  statute  provides,  in  express  terms,  that  the 
person  adjudged  to  be  the  reputed  father  shall, 
upon  notice  of  the  order,  immediately  pay  the 
amount  certified  for  the  costs  of  apprehending 
him,  and  of  the  order  of  filiation  ;  and  shall 
enter  into  a  bond  with  one  of  two  specified 
conditions.  And  further,  that  if  he  refuse  or 
neglect  to  execute  a  bond,  or  to  pay  the  costs, 
he  shall  be  committed  by  the  justices.  1  R.  S., 
645,  sees.  14,  15.  It  is  true  that  the  15th  sec- 
tion commences  by  saying,  that  "Upon  such 
bond  being  executed  to  the  satisfaction  of  the 
justices,  they  shall  discharge  such  person  from 
his  arrest;"  and  it  concludes  by  declaring  that 
when  committed  to  prison  he  shall  remain 
there  until  discharged  by  the  Court  of  General 
Sessions,  '  'or  until  he  shall  execute  such  bond ;" 
and  in  neither  of  those  places  is  anything  said 
about  costs.  But  every  statute  must,  if  pos- 
sible, be  so  construed  that  there  will  be  har- 
mony in  all  its  provisions  ;  and  that  can  be 
done  in  this  case.  The  words  "  such  bond," 
in  both  places  where  they  occur,  must  be  un- 
derstood of  a  bond  preceded  or  accompanied 
by  the  payment  of  costs.  This  reading,  while 
it  does  no  violence  to  the  language  of  the  stat- 
ute, will  give  effect  to  the  manifest  intention 
of  the  Legislature.  The  party  may  be  com- 
mitted either  for  the  want  of  a  bond,  or  for 
the  non-payment  of  costs,  as  well  as  where 
there  is  neither  bond,  nor  the  payment  of  costs. 

As  the  party  may  be  committed  on  different 
grounds,  and  as  the  statute  does  not  prescribe 
the  form  of  the  warrant  of  commitment,  I  see 
no  reason  why  it  may  not  be  adapted  to  the 
nature  of  the  case,  as  was  done  in  this  instance. 

Proceedings  reversed. 

Cited  in— 5  Denio,  100 ;  27  Barb.,  61. 


13O*]  *CORNELL  0.  TODD  ET  AL. 

Contracts  —  When  Two  or  More  Instruments 
Construed  Together — Identity  of  Parties  and 
Date  Alone,  Insufficient — Distinct  Conveyances 
—  Void  Exception. 

Several  written  instruments  executed  at  the  same 
time,  between  the  same  parties  and  relating  to  the 


NOTE.— Contracts— Construction  of  two  or  more 
instruments  together  as  one  contract. 

Two  or  more  instruments  executed  at  the  same  time, 
between  the  same  parties,  relative  to  the  same  sub- 
ject-matter, are  to  be  construed  together ;  and  they 
are  sometimes  so  construed,  although  executed  a1 
different  times.  See  Jackson  v.  Dunsbagh,  1  Johns. 
Cas.,  91,  note ;  Smith  v.  Tallcott,  21  Wend.,  202,  note. 
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same  subject-matter,  should  be  construed  together 
as  forming  parts  of  a  single  contract  or  convey- 
ance. 

But  identity  as  to  the  parties  and  the  date  alone 
is  not  enough ;  the  rule  does  not  apply  unless  the 
papers  appear  on  their  face  or  are  shown  by  com- 
petent extrinsic  evidence  to  relate  to  the  same 
bransaction. 

Accordingly,  where  a  party  derived  title  to  two 
adjoining  parcels  of  land  by  a  separate  conveyance 
for  each  parcel  from  the  same  grantor  and  bearing 
the  same  date,  but  which  did  not  refer  to  each  oth- 
er ;  and  by  one  of  the  conveyances  a  piece  of  land 
which  was  parcel  of  the  premises  conveyed  by  the 
other  deed  was  in  terms  excepted  ;  held,  that  each 
conveyance  must  stand  by  itself,  and  that  the  ex- 
ception not  being  for  a  part  of  the  thing  granted  by 
the  deed  in  which  it  was  contained,  was  void. 

Citations— Shep.  Touch.,  77 ;  1  Johns.  Cas.,  91 :  15 
Johns.,  458;  3  Wend.,  233 ;  1  Hill,  601;  Cow.  &  H's 
Notes  to  Phil.  Ev.,  1421, 1422. 

TRROR  to  Washington  C.P.  Cornell  brought 
trespass  in  the  court  below  against  John 
&  David  Todd,  for  breaking  and  entering  his 
dwelling-house  in  Argyle,  Washington  Co. ; 
and  the  question  was  on  the  title  to  the  locus 
in  quo.  The  plaintiff  gave  in  evidence  a  war- 
ranty deed  from  Archibald  Robertson  and  his 
wife  to  the  plaintiff  and  his  brother  Sidney 
Cornell,  dated  April  18, 1829,  and  recorded  on 
the  12th  of  May  following,  by  which,  for  the 
consideration  of  $250,  Robertson  and  wife  con 
veyed  to  the  Cornells  in  fee  a  piece  of  land  in 
the  northwest  corner  of  farm  lot  number  88,  in 
said  Town  of  Argyle,  which  piece  was  de- 
scribed by  metes  and  bounds,  and  contained 
ten  acres.  On  the  north  and  west  the  ten  acre 
piece  was  bounded  by  the  lines  of  the  lot,  on 
the  east  it  was  bounded  by  a  highway  running 
northerly  and  southerly,  and  on  the  south  by  a 
line  parallel  to  the  north  line  of  the  lot.  On 
the  east  end  of  the  ten  acre  piece,  fronting  the 
highway,  stood  the  house  in  question.  Robert- 
son had  been  in  possession  of  the  property 
several  years  before  he  conveyed  to  the  Cor- 
nells. At  the  time  of  the  conveyance  Eliza- 
beth McGivern  occupied  the  two  front  rooms 
in  the  house  and  a  part  of  the  land  about  the 
house.  The  two  Cornells  occupied  the  ten  acre 
piece  of  land,  with  the  exception  of  about  an 
acre  where  the  house  stood,  from  the  date  of 
*the  deed  until  about  the  year  1837;  [*131 
since  which  time  the  plaintiff  has  had  the  ex- 
clusive possession.  Mrs.  McGivern  died  in  the 
summer  of  1841.  In  November  following 
Daniel  McGivern  gave  up  the  possession  to  the 
plaintiff,  who  entered  and  fastened  up  the 
house.  In  the  spring  of  1842,  the  defendants 
broke  and  entered  the  house,  which  was  the 
trespass  complained  of. 

The  defendants  gave  in  evidence  a  warranty 
deed  from  said  Robertson  and  wife  to  the 
two  Cornells,  dated  April  18,  1829,  and  re- 
corded the  12th  of  May  following,  by  which, 
for  the  consideration  of  f  2,250,  Robertson  and 
wife  conveyed  to  the  Cornells  in  fee,  a  part  of 
the  said  farm  lot  number  88,  described  by 
metes  and  bounds,  and  containing  110  acres 
and  89  perches  of  land.  This  was  bounded  on 
the  north  and  west  by  the  ten  acre  piece  of 
land;  but  did  not  include  any  part  of  it.  Aft- 
er describing  the  property  conveyed,  there  was 
an  exception  as  follows:  "  Excepting  and  re- 
serving to  the  party  of  the  first  part  a  certain 
piece  or  parcel  of  land,  commencing  at  the 
south  bounds  of  Samuel  Donaldson's  land  on 
the  east  side  of  the  highway,  and  runs  south 
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five  degrees,  west  two  chains  and  fifty  links; 
thence  north  eighty-five  degrees  west  four 
chains  and  seventy  links  ;  then  north  five  de- 
grees east  two  chains  and  fifty  links  ;  then 
south  eighty-five  degrees  east  four  chains  and 
seventy  links  to  the  place  of  beginning,  con- 
taining one  acre  and  twenty-eight  rods  of  land. 
Also  excepting  and  reserving  the  right  of 
Elizabeth  McGivern  to  the  two  front  rooms  of 
said  house,  situated  on  the  before  mentioned 
and  excepted  acre  and  twenty-eight  rods  of 
land,  during  the  time  she  shall  continue  to  oc- 
cupy them,  or  when  her  right  becomes  ex- 
tinct, then  said  right  to  become  the  right  of 
the  parties  of  the  second  part"  [the  Cornells]. 
The  description  of  the  excepted  acre  and 
twenty  eight  rods  of  land,  includes  a  small 
piece  of  the  110  acres  granted  by  the  deed; 
and  also  about  an  acre  of  the  ten  acre  lot,  on 
which  acre  stands  the  dwelling-house  in  ques- 
tion. But  the  acre  is  not  any  part  of  the  land 
described  in  the  granting  part  of  the  deed. 

The  defendants  insisted  that  there  had  been 
132*]  a  mistake,  and  *the  exception  had  been 
inserted  in  the  wrong  deed.  But  that  both 
deeds  should  be  taken  as  one  conveyance,  so 
as  to  give  effect  to  the  exception.  The  court 
decided  that  the  two  deeds  should  be  taken, 
construed,  received  and  allowed  as  one  deed 
or  conveyance  ;  and  that  the  exception  in  the 
deed  given  in  evidence  by  the  defendants 
should  apply  to  the  premises  conveyed  by  the 
deed  given  in  evidence  by  the  plaintiff;  that  it 
was  a  good  and  valid  reservation  of  the  fee  to 
the  acre  and  28  rods  of  land,  and  that  the  title 
to  the  same  never  passed  to  the  plaintiff.  The 
court  further  held  that  the  plaintiff  had  no 
right  to  the  two  front  rooms  in  the  house,  and 
could  not  recover  for  the  injury  to  that  part  of 
the  property.  A  nonsuit  was  ordered,  and  the 
plaintiff  brings  error  on  a  bill  of  exceptions. 

Mr.  O.  Clark,  for  plaintiff  in  error. 

Mr.  J.  W.  Thompson,  for  defendants  in 
error. 

By  the  Court.  Bronson,  Ch.  J.  The  case  is 
shortly  this:  Robertson,  being  the  owner  of  a 
large  tract  of  land,  conveyed  to  the  plaintiff 
and  his  brother,  by  metes  and  bounds,  a  piece 
containing  ten  acres,  which  included  the  dwell- 
ing-house in  question;  and  the  deed  contained 
no  exception  or  reservation  whatever.  By  an- 
other deed  of  the  same  date  Robertson  con- 
veyed to  the  same  persons,  by  metes  and 
bounds,  a  farm  containing  one  hundred  and 
ten  acres  of  land,  adjoining  on  two  sides  the 
ten  acre  piece,  but  not  including  any  part  of  it. 
There  is  an  exception  in  this  deed  of  one  acre 
and  28  rods  of  land,  which,  according  to  the 
description  of  it  in  the  deed,  lies  partly  within 
the  farm  of  110  acres,  and  partly  within  the 
ten  acre  piece  of  land,  including  the  house  in 
question.  So  far  as  the  excepted  parcel  lies 
within  the  boundaries  of  the  farm,  the  excep- 
tion is  well  enough;  it  being  a  part  of  the  thing 
granted.  But  so  far  as  that  parcel  extends 
into  the  ten  acre  piece  of  land,  the  exception 
is  void,  for  the  reason  that  it  is  no  part  of  the 
thing  granted.  Shep.  Touch.,  77.  To  make 
an  exception  extend  to  a  thing  not  within  the 
grant,  would  be  an  absurdity. 
133*]  *To  obviate  this  difficulty  the  de- 
fendants insist,  that  the  two  deeds  should  be 
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construed  together  as  one  conveyance;  and 
then  the  exception,  being  of  a  part  of  the  whole 
of  120  acres  granted  by  both  deeds  will  be  good. 
It  is  undoubtedly  true,  that  several  deeds  or 
other  writings  executed  between  the  same  par- 
ties, at  the  same  time,  and  relating  to  the  same 
subject-matter,  and  so  constituting  parts  of  one 
transaction,  should  be  read  and  construed  to- 
gether as  forming  parts  of  one  assurance  or 
agreement.  Jackson  v.  Dunsbagh,  1  Johns. 
Cas..  91;  Stow  v.  Tifft,  15  Johns.,  458;  Jackson 
v.  McKenny,  3  Wend.,  233;  Hull  v.  Adams,  1 
Hill,  601;  Cowen  &H.  Notes toPhil.  Ev.,  1421, 
1422.  It  is  not  necessary  that  the  instruments 
should  in  terms  refer  to  each  other,  if  in  point 
of  fact  they  are  parts  of  a  single  transaction. 
But  until  it  appears  that  they  are  such,  either 
from  the  writings  themselves,  or  by  extrinsic 
evidence,  the  case  is  not  brought  within  the 
rule.  Now  here,  there  is  no  reference  in  either 
of  the  two  deeds  to  the  other;  nor  is  there  any 
extrinsic  evidence,  if  such  would  have  been 
admissible,  that  they  were  both  parts  of  one- 
act.  They  are  between  the  same  parties  and 
have  the  same  date:  but  it  is  not  inferable 
from  those  facts  alone,  that  they  are  parts  of  a 
single  transaction.  It  may  very  well  be  that 
the  same  parties  should  have  several  transac- 
tions in  one  day,  and  of  the  same  general  nat- 
ure; and  yet  that  each  one  should  be  distinct 
from  and  wholly  independent  of  the  other. 

But  there  is  something  more  than  the  want 
of  a  Connecting  link  between  these  two  deeds. 
They  do  not  relate  to  the  same  subject-matter. 
It  is  true  that  they  are  both  conveyances  of 
land;  but  the  parcels  are  separate  and  distinct; 
and  each  deed  stands  upon  its  own  independ- 
ent consideration.  This  is  a  decisive  feature 
in  the  case.  Where  two  deeds,  neither  refer 
to  each  other,  nor  relate  to  the  same  subject- 
matter,  I  am  not  aware  of  any  principle  upon 
which  one  can  be  made  to  qualify,  or  in  any 
way  affect  the  legal  construction  of  the  other. 
No  extrinsic  evidence  could  help  out  the  de- 
fendants' case;  for  whatever  might  be  proved, 
it  would  still  remain  true,  that  the  deeds  them- 
selves neither  refer  the  one  to  the  other,  nor 
do  they  relate  *to  the  same  subject-  [*134 
matter;  and  parol  evidence  cannot  be  allowed 
to  control  the  legal  effect  or  operation  of  a  deed. 

The  defendants  may  have  been  right  in  the 
suggestion  which  they  made  on  the  trial,  that 
there  had  been  a  mistake,  by  inserting  the  ex- 
ception in  the  deed  for  the  farm,  instead  of  the 
deed  for  the  ten  acres.  But  if  that  be  so,  the 
mistake  cannot  be  corrected  here.  The  defend- 
ants must  go  into  a  court  of  equity  and  have 
the  deeds  reformed  there.  Proving  that  the 
parties  intended  the  deeds  should  be  different 
from  what  they  really  are,  will  not  alter  them, 
nor  change  their  legal  operation.  They  must 
be  reformed  and  made  what  the  parties  in- 
tended they  should  be.  And  besides,  though 
it  is  probable  there  has  been  a  mistake,  it  is 
quite  possible  that  it  is  of  a  different  character 
from  the  one  which  has  been  suggested.  The 
mistake  may  have  been  in  the  description  of 
the  land  intended  to  be  excepted,  so  that  a  part 
of  it  falls  within  the  ten  acres;  when  it  should 
have  been  described  as  lying  wholly  within  the 
farm.  Then  the  exception  is  in  the  right  deed. 
But  if  there  has  been  no  error  in  the  descrip- 
tion of  the  land  intended  to  be  excepted,  then 
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there  is  probably  more  than  one  mistake  to  be 
corrected.  In  addition  to  transferring  the  ex- 
ception from  one  deed  to  the  other,  it  may  be 
necessary  to  qualify  the  terms  in  which  the 
exception  is  made.  After  excepting  the  land 
on  which  the  house  stands,  and  of  course  the 
house  itself,  there  is  a  further  exception  of 
the  temporary  right  of  Mrs.  McGivern  in  the 
two  front  rooms  of  the  house.  This  is  an  idle 
and  unmeaning  provision  if  the  fee  of  the  land 
on  which  the  house  stands  had  already  been 
excepted  from  the  operation  of  the  grant.  And 
further,  it  was  provided  that  the  right  of  Mrs. 
McGivern  should  ultimately  become  the  right 
of  the  grantees  in  the  deed.  This  goes  very  far 
to  show,  that  it  could  not  have  been  intended 
to  except  the  whole  interest  in  the  land  where 
the  house  stands. 

But  whatever  errors  there  may  be  in  the 
deeds,  and  whichever  party  maybe  prejudiced 
by  them,  the  conveyances  can  only  be  reformed 
by  going  into  a  court  of  equity.  We  must  take 
them  as  they  now  read ;  and  then  it  is  clear 
135*]  that  the  plaintiff  *owns  the  whole  of 
the  ten  acre  piece  of  land,  and  the  defendants 
were  trespassers  when  they  broke  and  entered 
the  house. 

Judgment  reversed. 

Explained— 25  Barb.,  208. 

Cited  in— 11  N.  Y.,  320 ;  34  N.  Y.,  100  ;  57  N.  Y.,  65 ; 
«0  N.  Y.,  104 ;  11  Barb.,  20 ;  20  Barb.,  435 ;  1  Bos.,  314 ; 
17  Wall.,  108 ;  4  Blatchf .,  181. 


CLARK,  Survivor,  etc.,  v.  RAWSON. 

In  the  body  of  a  written  contract  it  was  stated  to 
be  made  between  K.  &  C.,  and  by  its  terms  C.  was  to 
deliver  certain  property  to  R.,  but  it  was  signed  by 
C.  &  H.;  held,  that  both  C.  &  H.  were  contracting 
parties  with  R. 

Citatton-2  Hill,  663. 

ERROR  to  Jefferson  C.  P.     Rawson  sued 
Clark  &  Hinds  before  a  justice  of  the  peace, 
and  declared  on  the  following  written  contract: 

"Memorandum  of  an  agreement  between 
Edmund  Rawson  of  the  one  part,  and  Wm.  J. 
Clark  of  the  other  part :  said  Clark  agrees  to 
deliver  to  said  Rawson's  saw  mill  in  Wilna.on 
or  before  the  first  day  of  April  next,  pine  tim- 
ber enough  in  the  log  to  make  42  thousand 
sawed  shingles,  calculated  to  take  about  seven 
thousand  feet  board  measure;  said  timber  is  to 
be  of  good  quality,  and  suitable  to  make  good 
sawed  shingles ;  the  same  being  for  twenty- 
one  thousand  shingles.  Dated  Wilna,  Dec.  21, 
1842.  WM.  J.  CLARK, 

JASON  HINDS." 

It  was  proved  that  both  of  the  defendants 
signed  the  agreement  at  the  same  time;  and  that 
prior  to  that  time  Clark  had  had  the  twenty- 
one  thousand  shingles  from  the  plaintiff.  The 
jury  found  a  verdict  for  the  defendants,  on 
which  the  justice  rendered  judgment.  On  cer- 
tiorari  the  C.  P.  reversed  the  judgment ;  and 
the  defendants  now  bring  error. 

Mr.  D.  J.  Wager,  for  plaintiffs  in  error. 

Mr.  G.  M.  Bucklin,  for  defendant  in  er- 
ror. 

136*]     *By  the  Court,  Bronson,  Ch.  J.    In 

the  body  of  the  instrument,  Clark  alone  is  men- 
tioned as  the  contracting  party;  but  it  is  evi- 
dent from  the  names  subscribed  to  it  without 

80 


resorting  to  the  extrinsic  evidence,  that  Hinds 
also  intended  to  bind  himself  as  a  joint  con- 
tractor with  Clark;  and  the  intention  of  the 
parties.when  it  can  be  gathered  from  the  writ- 
ing,and  is  not  contrary  to  law, must  be  carried 
into  effect. 

A  consideration  for  the  promise  is  plainly 
expressed  by  the  words,  "the  same  being  for 
twenty-one  thousand  shingles." 

The  defendants  rely  on  the  Statute  of  Frauds; 
and  it  may, perhaps,  be  inferred  from  the  face 
of  the  instrument  that  Hinds  was  a  surety  for 
Clark.  But  that  is  no  answer  to  the  action; 
for  though  Hinds  was  a  surety,  his  contract 
was  in  writing.and  a  consideration  was  plainly 
expressed.  Parks  v.  Brinkerlioff,  2  Hill,  663, 
is  an  authority  for  plaintiff  on  all  the  points  in 
the  case. 

Judgment  affirmed. 

Reviewed-28  Mass..  541. 

Cited  in-42  N.  Y.,  25 ;  1  Am.  Rep.,  489. 


BAKER  v.  ROBBINS. 

Sale — Note  of  Third  Party  in  Payment — Suit 
against  Purchaser — Fraud  Charged — Tender 
of  Return  of  Note  Requisite. 

A  party  who  upon  the  sale  of  goods  receives  from 
the  purchaser  a  promissory  note  made  by  a  third 
person  in  payment,  and  afterwards  sues  the  pur- 
chaser for  goods  sold,  on  account  of  fraudulent  rep- 
resentations made  by  him  as  to  the  solvency  of  the 
maker.by  which  he  was  induced  to  receive  the  note, 
must  in  order  to  recover,  show  that  he  returned  or 
tendered  the  note  to  the  defendant  before  suit 
brought. 

If  he  have  recovered  judgment  against  the  maker 
he  must  tender  an  assignment  of  it. 

Citations— 6  Johns.,  110 ;  1  Den.,  69 ;  15  Johns.,  475. 

TERROR  to  the  Monroe  C.  P.  The  suit  was 
Xj  commenced  in  a  justice's  court  where  the 
plaintiff  recovered  ;  and  the  defendant  ap- 
pealed. On  the  trial  the  plaintiff  under  a  dec- 
laration containing  the  common  counts  estab- 
lished a  cause  of  action  in  assumpsit,  for  work, 
labor  and  materials,  and  for  goods  sold  to  the 
amount  of  $60.  The  defendant  proved  that 
shortly  after  the  plaintiff's  debt  accrued  he  de- 
livered to  the  plaintiff  two  promissory  notes 
made  by  third  persons  and  payable  to  the  de- 
fendant or  bearer,  for  sums  amounting  in  the 
aggregate  to  $50,  *and  also  a  set-off  of  [*137 
$4.94.  It  appeared  that  after  these  notes  were 
thus  transferred  to  the  plaintiff  judgments  had 
been  recovered  upon  them  against  the  makers, 
and  that  executions  had  been  returned  nulla 
bona  except  as  to  $9.25  collected  upon  one  of 
them.  One  of  these  judgments  was  in  favor  of 
a  party  to  whom  the  plaintiff  had  transferred 
one  of  the  notes  with  his  guaranty,  and  it  was 
proved  that  he  had  taken  it  back.  The  agree- 
ment to  take  it  back  was  made  before  this  suit 
was  commenced,  but  it  was  actually  returned 
and  the  demand  upon  account  of  which  it  was 
transferred  was  otherwise  adjusted  while  this 
suit  was  pending.  Evidence  was  then  given  by 
the  defendant  tending  to  show  that  the  prop- 
erty and  services  which  constituted  the  plaint- 
iff's demand  had  been  furnished  and  rendered 
to  the  defendant  under  an  agreement  by  which 
the  plaintiff  was  to  receive  these  notes  in  pay- 
ment; and  the  plaintiff  proved  certain  facts 
tending  to  show  that  he  received  the  notes  from 
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the  defendant  under  a  false  and  fraudulent 
representation  on  his  part  as  to  the  solvency  of 
the  makers.  The  plaintiff  on  the  trial  tendered 
to  the  defendant  assignments  to  him  of  the  two 
judgments  executed  in  due  form.  The  defend- 
ant claimed  to  be  allowed  the  amount  of  the 
notes  on  various  grounds;  and  insisted  that  if 
the  jury  should  find  that  they  were  delivered 
in  payment  of  the  plaintiff's  demand  even  un- 
der fraudulent  representations  on  the  part  of 
the  defendant,  still  the  plaintiff  could  not  re- 
scind the  contract  and  recover  for  the  goods 
and  services  because  he  had  not  returned  the 
notes  or  assigned  the  judgments  before  suit 
brought.  The  court,  among  other  things, 
charged  the  jury  that  if  the  plaintiff  received 
the  notes  in  payment  of  his  demand  the  amount 
of  them  should  be  deducted,  unless  it  appeared 
that  he  was  induced  so  to  receive  them  or  ei- 
ther of  them  by  false  representations  made  by 
the  defendant;  but  in  that  case  the  jury  were 
instructed  to  allow  only  the  amount  which  had 
been  paid  upon  them,  and  they  were  advised 
that  if  there  was  fraud  it  was  not  necessary 
that  the  plaintiff  should  have  returned  the 
notes  or  assigned  the  judgments  before  bring- 
ing this  suit.  The  defendant  excepted  and  the 
jury  found  a  verdict  for  the  plaintiff  for  $45.84, 
138*]  *upon  which  the  court  gave  judgment. 
The  defendant  took  a  bill  of  exceptions. 

Mr.  S.  Boughton,  for  plaintiff  in  error. 

Mr.  E.  Mather,  Jr.,  for  defendant  in  er- 
ror. 

By  the  Court,  Beardsley,  J.  Assuming  the 
existence  of  a  special  agreement  by  which  the 
plaintiff,  when  he  delivered  the  property  and 
rendered  the  services,  agreed  to  receive  the 
notes  in  question  in  part  payment,  still  on  re- 
scinding the  contract  he  might  recover,  as  for 
goods  sold,  etc.,  the  full  amount  agreed  to  be 
paid  and  which  remained  unsatisfied.  And  if 
the  plaintiff  had  been  defrauded  in  regard  to 
the  notes,  he  had  an  undoubted  right  to  avoid 
his  agreement  to  receive  them  in  part  payment. 
Willson  v.  Foree,  6  Johns.,  110.  But  in  order 
to  do  this,  he  was  bound  to  return  or  offer  to 
return  what  he  had  received  on  the  contract ; 
and  until  this  was  done  the  agreement  upon 
which  the  notes  were  transferred  to  him  re- 
mained in  full  force.  The  contract  although 
fraudulent  was  not  ipso  facto  void;  it  was  only 
voidable  by  a  prompt  return  of  whatever  had 
been  received  upon  it.  In  this  case  the  plaint- 
iff could  not  be  allowed  to  retain  the  notes  and 
the  judgments  rendered  thereon,  and  at  the 
same  time  recover  the  full  price  agreed  to  be 
paid  for  the  property  and  services.  The  court 
in  this  part  of  the  case  did  not  proceed  on  the 
ground  that  the  notes  and  judgments  were  of 
no  value  whatever;  and  in  holding  and  charg- 
ing the  jury  that  the  agreement  on  which  the 
notes  had  been  received  might  be  treated  as  a 
nullity,  without  making  return  of  the  notes  or 
assigning  the  judgments,  they  committed  an 
error.  Masson  v.  Bovet,  1  Den.,  69;  see,  also, 
Pierce  v.  Drake,  15  Johns.,  475. 

Judgment  reversed. 

Cited  in— 18  N.  Y.,  312 ;  23  N.  Y.,  272,  273  ;  46  N.  Y., 
637  ;  1  Keyes,  452 ;  2  Abb.  App.  Dec.,  518 :  3  Hun,  485 ; 
8  Hun.  239  ;  22  Hun.  101 ;  13  Barb..  645 ;  14  Barb.,  597  ; 
21  Barb.,  84 ;  26  Barb.,  171 :  27  Barb..  655  ;  32  Barb., 
177:  46  Barb..  470;  47  Barb.,  632;  5  T.  &  C.,  592;  34 
How.  Pr.,  67 ;  52  How.  Pr.,  39 ;  5  Rob.,  82 ;  7  Daly,  90 ; 
42  111.,  84 ;  33  N.  J.  L.,  127. 
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*COLVILLE  e.  BESLY  ET  AL.  [*139 

Rescission  of  Contract  for  Failure  of  Consideration 
—Part  Performance— Tender  of  Restoration— 
When  Necessary — Agreement  to  Deliver  Nego- 
tiable Note— Action  for  Money  Had  and  Re- 
ceived. 

A  party  entitled  to  rescind  a  contract  on  account 
of  failure  of  consideration  or  non-performance  by 
the  other  party  must,  in  order  to  enable  him  to 
bring  a  jreneral  action  for  money  which  he  has  paid 
on  account  of  it,  restore  or  tender  what  he  has  re- 
ceived in  part  performance. 

But  where  the  thing:  delivered  as  part  perform- 
ance was  not  what  was  contracted  for,  but  a  differ- 
ent thing-,  he  may  bring  such  action  without  a  re- 
delivery  or  tender  of  what  was  so  delivered. 

Accordingly  where  the  defendant  had  sold  and 
agreed  to  deliver  to  the  plaintiff  a  promissory  note 
held  by  the  defendant  as  indorsee,  the  makers  of 
which  had  been  discharged  under  the  Bankrupt  Act, 
but  the  indorser  upon  which  was  liable,  and  the  de- 
fendant after  the  contract  settled  the  note  with  the 
indorser  and  canceled  the  indorsement  and  then 
sent  the  note  to  the  plaintiff ;  held,  that  the  latter 
could  maintain  as&umpsit  for  money  had  and  re- 
ceived to  recover  what  he  had  paid  on  account  of 
the  contract,  without  returning  or  offering  to  re- 
turn the  note. 

The  plaintiff  gave  the  defendant  a  negotiable 
note,  which  the  latter  transferred  to  a  bona  fi.de 
holder ;  held,  that  the  plaintiff,  who  had  become 
entitled  to  rescind  the  contract  on  account  of  which 
the  note  was  given,  could  recover  from  the  defend- 
ant the  amount  of  it  in  an  action  for  money  had 
and  received. 

Citations— 12  Johns.,  363 ;  Chit.  Cont.,  ed.  1842,  622, 
741;  3  Cow.,  280;  12  Wheat.,  189;  1  Wend.,  424;  5 
GreenL,  59. 

A  SSUMPSIT  for  money  had  and  received, 
li.  tried  at  the  Chautauqua  Circuit  in  July, 
1844,  before  Dayton,  G.  Judge. 

The  defendants  were  merchants  in  the  City 
of  N.  Y. ,  and  at  the  time  of  the  transactions 
hereafter  referred  to  were  the  holders  of  two 
promissory  notes  dated  September  17, 1841,  for 
the  payment  of  $564.72  each,  made  by  Nelson 
&  Caven  and  indorsed  by  William  J.  Nelson 
and  payable  respectively  at  eight  and  nine 
months  from  date.  They  were  given  for  goods 
sold  by  the  defendants  to  the  makers,  who 
soon  after  failed  and  assigned  their  property 
amounting  to  about  $3,000  to  W.  J.  Nelson 
to  secure  him  for  his  indorsement  of  these 


NOTE. — Contracts — Rescission— Return  of  consider- 
ation. 

One  who  seeks  to  avoid  a  contract  must  restore, 
or  offer  to  restore,  whatever  he  has  received  under 
the  contract.  Masson  v.  Bovet,  1  Den.,  69 :  Hogan 
v.  Weyer,  5  Hill,  389 ;  Moyer  v.  Shoemaker,  5  Barb., 
319 ;  Matteawan  Co.  v.  Bentley,  13  Barb.,  641 :  Whea- 
ton  v.  Baker,  14  Barb.,  594 ;  Fisher  v.  Fredenhall,  21 
Barb.,  82;  Ladd  v.  Moore,  3  Sandf..  589:  Kneedier 
v.  Sternbergh,  10  How.  Pr.,  67 ;  Mumf ord  v.  Am. 
Life  Ins.  &  Trust  Co.,  4  N.  Y.,  463 :  Stevens  v.  Hyde, 
32  Barb..  171 ;  Goeth  v.  White,  35  Barb.,  76 ;  Gould  v. 
Cayuga  Co.  Nat.  Bank,  21  Hun.  293 ;  86  N.  Y.,  75 ; 
Utter  v.  Stuart,  30  Barb.,  20 ;  Coolidge  v.  Brigham, 
1  Met.,  547 ;  Brown  v.  Witter,  10  Ohio,  142 ;  Lewis  v. 
White,  16  Ohio,  444 ;  Downer  v.  Smith,  32  Vt.,  1 ; 
Lucy  v.  Bundy,  9  N.  H.,  17;  Perley  v.  Balch,  22  Pick., 
283;  Peters  v.  Gooch,  4  Blackf.,  515;  Johnson  v. 
Jackson,  27  Miss.,  498;  Turnpike  Co.  v.  Common- 
wealth, 2  Watts,  433 ;  Tisdale  v.  Buckmore,  33  Me., 
461 ;  Jennings  v.  Gage,  13  111.,  610;  Evans  v.  Gale,  17 
N.  H.,  573:  2  Pars.  Cont.,  680. 

As  to  whether  a  contract  can  be  rescinded  where 
the  parties  cannot  be  restored  to  their  original  con- 
dition, see  People  v.  Stephens.  71  N.  Y..  527 ;  Welsh 
v.  Gossler,  47  Super.  Ct.,  104 ;  Howard  v.  Hayes,  47 
Super.  Ct.,  89 ;  Allerton  v.  Allerton,  50  N.  Y.,  670 ; 
Metropolitan  El.  Ry.  Co.  v.  Manhattan  Ry.  Co.,  14 
Abb.  (N.  C.),  103,  227 ;  Connor  v.  Henderson.  15  Mass., 
319 ;  Hammond  v.  Buckmaster.  22  Vt.,  375 ;  Teter  v. 
Hinders,  19  Ind.,  93 ;  Brown  v.  Witter,  10  Ohio,  142. 
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notes  and  of  another  note  for  $300,  and  they 
afterwards  applied  for  and  obtained  discharges 
under  the  Bankrupt  Act  of  the  United  States. 
About  March  6,  1843,  Besly,  one  of  the  de- 
fendants, came  to  Cattaraugus  Co.  where  the 
makers  and  indorser  resided,  and  applied  to  J. 
Nelson,  one  of  the  makers,  respecting  the  de- 
mand, at  whose  suggestion  the  plaintiff  offered 
14O*]  to  purchase  *the  two  notes  for  which 
he  proposed  to  give  his  own  note  on  time  for 
$600.  Besly  asked  a  larger  sum,  which  was 
declined,  and  the  parties  separated;  but  the 
plaintiff,  on  the  suggestion  of  another  person 
that  Besly  might  ultimately  come  to  his  terms, 
made  and  left  his  note  payable  to  the  defend- 
ants for  $600  at  six  months  with  J.  Nelson, 
and  instructed  him  to  let  Besly  have  it  upon 
his  signing  a  receipt  which  the  plaintiff  drew 
up  and  also  left  with  Nelson,  which  acknowl- 
edged the  receipt  of  the  note  for  $600  and  con- 
tained an  agreement  to  transmit  him  the  two 
notes  as  soon  as  he,  Besly,  returned  to  N.  Y. 
Besly  renewed  the  negotiation  with  J.  Nelson 
a  day  or  two  afterwards  and  sought  to  obtain 
the  plaintiff's  note  on  other  terms  than  those 
which  were  contained  in  the  receipt,  which 
was  shown  him;  and  finally  induced  Nelson 
to  deliver  it  to  him,  upon  his  signing  in  the 
name  of  the  defendants  a  paper  acknowledg- 
ing that  he  had  received  the  plaintiff's  note 
from  Nelson  and  had  also  received  a  condi- 
tional agreement  from  B.  Chamberlain  to  pay 
$200  more  "in  compromise  of  the  notes  held  by 
[the  defendants,  which  were  described]  which 
notes  are  to  be  sent  to  J.  Nelson  immediately 
on  the  return  of  O.  Besly  to  New  York."  This 
agreement  is  dated  March  10,  1843.  Nelson 
was  to  deliver  the  two  notes  to  the  plaintiff 
when  he  should  receive  them. 

The  foregoing  is  the  account  given  by  J. 
Nelson,  who  was  a  witness  for  the  plaintiff,  of 
the  negotiation  by  means  of  which  the  defend- 
ants obtained  the  plaintiff's  note.  A  witness 
for  the  defendants  who  was  present  at  some  of 
the  interviews,  understood  that  the  attempt  was 
to  compromise  the  notes  of  Nelson  &  Caven 
for  the  purpose  of  relieving  the  indorser,  and 
not  to  purchase  them. 

W.  J.  Nelson,  the  indorser,  was  absent  in 
Europe  or  on  his  way  home,  when  this  trans- 
action took  place  in  Cattaraugus  Co.  He  ar- 
rived at  the  City  of  N.  Y.  on  his  return  voyage 
in  March,  1843,  just  after  Besly  had  returned 
from  the  west.  The  defendants  immediately 
commenced  a  suit  against  him  as  indorser  on 
these  notes,  after  which  he  had  an  interview 
with  them  in  which,  according  to  his  testi- 
141*]  mony,  they  denied  having  *made  any 
arrangement  of  the  notes  and  concealed  what 
had  been  done  in  Cattaraugus  Co. ;  though  the 
defendants'  attorney  who  was  present  swore 
that  the  fact  was  stated  that  Besly  had  ob- 
tained ' '  security "  on  the  two  notes  to  the 
amount  of  $600.  Nelson,  the  indorser,  on  that 
occasion  turned  out  to  the  defendants  script 
for  stock  in  the  New  York  and  Erie  Railroad, 
valued  at  $1,000,  in  discharge  of  his  liability 
as  indorser  on  the  two  notes  and  to  settle  the 
suit,  and  the  indorsements  were  canceled  by 
erasing  the  name  of  the  indorser  with  a  pen. 
The  defendants  then  sent  the  notes  thus  mu- 
tilated to  J.  Nelson  in  a  letter,  dated  March  24, 
1843,  and  he  immediately  delivered  them  to  the 
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plaintiff,  together  with  the  receipt  executed  by 
Besly  in  the  name  of  the  defendants.  After 
this,  but  at  what  time  particularly  does  not  ap- 
pear, the  plaintiff  was  in  N.  Y.  and  there. de- 
manded of  Besly  his  note  which  the  defend- 
ants had  thus  obtained,  who  said  he  had  not 
got  it,  that  he  had  disposed  of  it  and  had  got 
his  pay  for  it. 

The  defendants'  counsel  moved  for  a  non- 
suit, which  was  denied.  He  ultimately  insist- 
ed upon  the  following  points  which  he  desired 
the  judge  to  affirm  in  his  charge.  (1)  That  the 
arrangement  made  between  Besly  in  behalf  of 
the  defendants  and  Nelson,  upon  which  the 
plaintiff's  note  was  obtained,  was  valid  and 
binding  upon  the  plaintiff,  not  being,  as  he  in- 
sisted, substantially  variant  from  that  which 
the  plaintiff  authorized  Nelson  to  make.  (2) 
That  if  the  plaintiff  was  entitled  to  regard  the 
note  as  improperly  obtained  by  Besly  from 
Nelson,  or  to  rescind  the  contract  because  the 
two  notes  were  not  promptly  sent  to  him  un- 
changed in  respect  to  the  indorser's  liability, 
he  ought  to  have  acted  promptly  on  that  view 
of  the  case  and  to  have  disavowed  the  acts  of 
J.  Nelson,  and  to  have  returned  the  two  note* 
to  the  defendants  as  soon  as  he  received  them ; 
that  by  omitting  to  do  so  he  had  elected  to  be 
bound  by  the  contract,  and  that  at  all  events 
he  was  precluded  from  maintaining  this  action 
upon  the  common  counts,  because  he  had  not 
restored  the  two  notes  which  he  had  received 
on  account  of  the  contract;  but  if  entitled  to 
recover  at  all  he  should  have  declared  special- 
ly for  a  breach  of  the  agreement.  He  claimed 
*that  the  judge  ought  to  determine  as  [*142 
matter  of  law  that  the  plaintiff  was  too  late  in 
electing  to  consider  the  contract  rescinded  by 
the  non-performance  of  the  defendants. 

The  judge  charged  the  jury  that  the  suit 
could  only  be  maintained  on  the  ground  of  dis- 
afflrmance  or  the  rescission  of  the  contract, and 
that  to  authorize  a  recovery  the  jury  must  find 
that  the  two  notes  when  sent  to  the  plaintiff 
were  without  value.  The  other  matters  were 
submitted  to  the  jury  as  questions  of  fact  upon 
the  evidence.  Verdict  for  the  plaintiff  for 
$650.16.  The  defendants  move  for  a  new  trial 
on  a  case. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

Mr.  J.  L.  White,  for  defendants. 

By  the  Court,  Jewett,  J.  This  is  an  action 
for  money  had  and  received  by  the  defendants 
to  the  use  of  the  plaintiff.  It  is  denominated 
an  equitable  action,  and  is  less  restricted  by 
technical  rules  than  most  others.  It  aims  at 
the  mere  justice  of  the  case,  and  looks  entirely 
to  the  question  whether  the  defendants  hold 
money  which  in  equity  and  good  conscience 
belongs  to  the  plaintiff.  It  is  an  appropriate 
action  to  recover  back  money  paid  upon  a  con- 
sideration which  happens  to  fail  ;  as  where 
money  has  been  paid  by  one  party  in  contem- 
plation of  some  act  to  be  done  by  the  other, 
which  is  the  consideration  of  the  payment, 
and  the  tning  stipulated  to  be  done  is  not  per- 
formed. Wheeler  v.  Board,  12  Johns.,  363;  Chit. 
Cont.,  ed.  1842,  622;  Rew  v.  Barber,  3  Cow., 
280. 

That  the  consideration  for  which  the  plaint- 
iff made  and  delivered  his  note  for  $600  to  the 
defendants  has  wholly  failed,  there  is  not,  as  I 
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think,  the  least  room  to  doubt.  In  considera- 
tion of  receiving  that  note  the  defendants 
agreed  to  sell  the  plaintiff  the  two  notes  held 
by  them,  and  on  the  return  of  Besly  to  N.  Y. 
immediately  to  transmit  them  to  the  plaintiff. 
The  defendants  instead  of  performing  their 
undertaking,  after  it  had  been  made  claimed 
the  interest  in  the  notes  and  actually  sued  W. 
J.  Nelson  as  theindorser  of  them;  a'nd  in  con- 
143*]  sideration  *of  his  assigning  to  them 
certain  railroad  stock  valued  at  $1,000,  dis- 
charged him  from  his  liability  as  indorser  by 
erasing  his  name  from  the  notes;  and  then, 
having  waited  nearly  two  weeks  from  the  time 
of  making  the  agreement  transmitted  the  notes 
through  the  mail  to  the  plaintiff,  the  indorse- 
ments being  thus  canceled.  The  notes  sent 
were  not  the  notes  purchased  by  the  plaintiff. 
As  well  might  the  defendants  say  that  sending 
the  plaintiff  any  other  notes  against  Nelson  & 
Caven  or  indeed  against  any  other  persons, 
would  be  a  performance  of  their  undertaking. 

In  my  opinion  the  sending  these  notes  to  the 
plaintiff  did  not  cast  upon  him  the  necessity  of 
returning  or  offering  them  to  the  defendants  as 
upon  a  rescission  of  a  contract,  to  entitle  him  to 
this  action  to  recover  the  consideration  which 
he  had  paid.  If  sending  these  notes  with  the 
canceled  indorsements  was  an  act  in  part  per- 
formance of  their  contract  with  the  plaintiff, 
then  on  their  failure  to  perform  the  remainder 
of  that  agreement,  the  plaintiff  could  not  sus- 
tain the  action  for  money  had  and  received 
until  he  returned  or  offered  to  return  the  notes 
thus  sent  to  him.  Thornton  v.  Wynn,  12  Wh. , 
189 ;  Chit.  Cont.,  741. 

It  was  proved  that  the  defendants  had  sold 
the  plaintiff's  note  and  received  pay  for  it;  and 
as  no  question  was  made  on  the  trial,  but  that 
it  had  been  transferred  to  an  innocent  holder, 
before  maturity  and  before  this  suit  was 
brought,  so  as  to  entitle  such  holder  to  recover 
against  the  plaintiff,  such  facts  may  be  here 
properly  assumed.  The  question  then  arises 
whether  the  giving  of  the  note  by  the  plaintiff 
to  the  defendants  and  their  transfer  of  it  to  a 
bonafide  holder  for  value  paid  to  them  before 
this  suit  was  brought  was  equivalent  to  the 
payment  of  money?  This  question  is  not  free 
from  difficulty.  I  do  not  find  that  the  precise 
point  has  been  decided  by  this  court.  It  was 
considered  by  Savage, Gh.  J.,  inVan  Ostrand  v. 
Reed,  1  Wend.,  424,  though  the  question  was 
not  directly  involved  in  the  case.  The  question 
there  was,  whether  the  maker  of  several  prom- 
issory notes  negotiable  in  terms,  given  for 
the  purchase  money  of  a  patent  right  to  which 
the  purchaser  got  no  title,  could  sustain  an  ac- 
tion against  the  payee  as  for  money  had  and 
144*]  received,  the  *notes  not  having  been 
paid  by  the  maker  or  transferred  by  the  payee, 
the  vendor  of  the  patent.  It  was  held  that  as 
between  maker  and  payee,  the  giving  of  a  note 
was  not  the  payment  of  money,  which  would 
authorize  a  recovery  in  that  action  on  failure 
of  the  consideration.  The  Chief  Justice  said, 
that  "Had  the  notes  in  question  been  given  to 
a  third  person  in  payment  and  discharge  of  a 
debt  due  by  the  defendants  to  such  third  per- 
son, then  the  case  would  have  come  within  the 
previous  decisions."  He  added,  that  if  one  of 
the  notes  which  fell  due  before  the  suit  was 
brought  "had  been  transferred  and  paid,  or 
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even  transferred  to  an  innocent  indorsee,  be- 
fore suit  brought,  there  would  be  a  strong 
analogy  to  decided  cases."  The  case  at  bar  in 
this  branch  of  it  is  precisely  that  suggested  by 
the  learned  Chief  Justice,  and  it  seems  to  me 
that  the  distinction  suggested  is  striking  and 
sound,  and  that  in  the  cases  supposed  by  him 
the  action  for  money  had  and  received  will  lie, 
where  the  consideration  of  the  note  so  given  to 
a  third  person  or  transferred  to  an  innocent 
holder  has  failed.  The  case  of  Chapman  v. 
Shaw,  5  Greenl. ,  59,  is  in  some  of  its  features 
like  the  one  at  bar.  There  a  note  had  been 
made  by  the  plaintiff  to  the  defendant  payable 
in  twelve  months  as  the  consideration  for  a 
written  engagement  of  the  defendant  to  convey 
certain  goods  to  the  plaintiff  at  a  future  day, 
which  note  the  defendant  forthwith  indorsed 
and  sold  for  its  amount  in  money,  after  which 
the  original  contract  was  rescinded.  It  was 
held  that  the  maker,  the  plaintiff,  might  recov- 
er the  amount  of  the  payee,  the  defendant, 
though  the  twelve  months  had  not  elapsed. 
Some  stress,  however,  was  placed  by  the  court 
on  the  fact  that  the  defendant  had  repeatedly 
said  the  plaintiff's  claim  was  just. 

Upon  the  whole,  I  am  of  opinion  that  the 
action  was  sustained. 

New  trial  denied. 

Cited  in— 40  N.  Y.,  380 ;  27  Barb.,  654 ;  45  Barb.,  616 ; 
45  Super.,  444 ;  68  Ind.,  538 ;  30  Mich.,  113. 


*RICE  «.  CHURCHILL.      [*145 

Note  "  Payable  in  Lumber  at  Cash  Price  When 
Called  For" — Demand  at  Mill  Yard  Necessary 
— Sufficiency  of. 

A  note  given  by  one  who  keeps  a  saw-mill  and 
lumber-yard,  for  an  amount  "payable  in  lumber  at 
cash  price  when  called  for,"without  mentioning  day 
or  place  of  payment,  is  payable  on  demand  at  the 
mill-yard. 

A  special  demand  must  be  made  there  before  suit 
brought. 

But  a  personal  demand  of  the  maker  elsewhere 
would  be  good  unless  met  by  an  offer  to  pay  at  the 
yard.  In  such  case  the  holder  would  be  bound  to  go 
to  the  yard  to  receive  payment.  Per  Beardsley,  J. 

A  demand  at  the  mill  yard  is  sufficient,  though 
neither  the  maker  nor  any  one  authorized  to  make 
the  payment  be  found  there. 

If  upon  such  demand  the  maker  be  absent,  it  may 
be  made  of  any  -one  in  charge ;  and  if  there  be  no 
such  person  it  may  be  made  publicly. 

The  maker  of  such  an  engagement  is  bound  to  be 
at  the  place  of  payment  at  all  reasonable  hours  pre- 
pared to  perform  the  agreement. 

Citations— 5  Cow.,  516 ;  20  Wend..  196;  Chip.  Cont.. 
28-30,  49 ;  8  N.  H..  413 ;  5  Conn.,  76,  79 ;  1  Conn.,  255 ; 
16  Mass.,  453 ;  5  Cow.,  218. 

"PRROR  to  the  Onondaga  C.  P.  Churchill 
-LJ  sued  Rice  before  a  justice  of  the  peace  and 
recovered  judgment.  The  defendant  appealed. 
The  action  was  assumpsit  on  an  agreement  in 
writing  in  the  following  words:  "  For  value 
received  I  promise  to  pay  Alexander  M. 
Churchill  or  bearer  $50  in  lumber  at  cash  price, 
when  called  for.  Spafford,  Sept.  8, 1842.  Will- 
iam Rice."  The  plea  was  the  general  issue. 
On  the  trial  in  the  C.  P.  the  execution  of  Ihe 
note  was  admitted.  The  plaintiff  proved  that 
in  September,  1843,  a  person  sent  as  an  agent 
by  the  holder  of  the  note  took  it  to  the  house 
of  the  defendant,  who  was  not  at  home.  He 
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then  went  to  the  defendant's  saw-mill,  about 
one  hundred  rods  off,  and  found  there  the  de- 
fendant's son  at  work  at  a  wheel,  who  said  his 
father  was  at  work  in  a  wheat  field  a  mile  or 
two  distant.  The  mill  was  not  running.  The 
agent  showed  the  note  to  the  defendant's  son 
and  requested  that  it  might  be  paid  in  lumber, 
and  asked  for  some  lumber  from  a  particular 
pile  which  was  pointed  out.  He  proposed  that 
the  whole  amount  required  to  pay  the  note 
might  be  measured  out  so  that  it  might  be  laid 
aside  to  be  taken  away  as  the  holder  pleased. 
The  defendant's  counsel  objected  to  evidence 
of  what  the  son  said  in  answer  to  this  applica- 
tion, but  the  objection  was  overruled  and  the 
146*J  defendant  excepted.  It  was  *proved 
that  the  son  at  first  said  that  the  pile  belonged 
to  another  person  and  that  the  agent  could  not 
take  any  of  it,  but  afterwards  he  was  allowed 
to  and  did  take  some  lumber  from  it.  The 
agent  at  that  time  took  away  a  load  of  lumber, 
and  demanded  the  whole  that  was  payable  on 
the  note.  It  appeared  that  the  defendant  kept 
his  lumber  at  the  mill  yard,  that  the  son  had 
sometimes  worked  at  the  mill,  and  sometimes 
worked  out,  and  that  the  defendant  worked 
some  at  farming.  The  defendant's  counsel 
moved  for  a  nonsuit,  insisi  ing  that  a  sufficient 
demand  had  not  been  proved,  but  the  motion 
was  denied  and  the  defendant  excepted. 

The  defendant  then  gave  evidence  respecting 
the  interview  between  his  son  and  the  agent  at 
the  mill, to  the  effect  that  payment  of  the  whole 
amount  was  not  demanded,  but  that  the  agent 
said  that  the  owner  of  the  note  would  come  aft- 
er the  lumber  in  two  or  three  days  and  want- 
ed the  defendant  to  be  there.  The  defendant 
proved  that  this  had  been  mentioned  to  him 
and  that  he  had  remained  about  the  mill  sever- 
al days  afterwards,  but  no  one  came  for  the 
lumber  ;  but  that  subsequently  the  holder  of 
the  note,  who  lived  about  eight  miles  distant, 
came  for  the  lumber  and  saw  the  defendant's 
son  at  the  mill  and  demanded  the  lumber,  but 
it  was  not  turned  out  or  measured,  nor  was  it 
ever  set  apart  for  the  holder.  The  son  swore 
he  was  not  in  charge  of  the  mill  nor  of  the  lum- 
ber, and  was  not  authorized  to  let  the  lumber 
go  in  payment  of  his  father's  debts  or  other- 
wise. It  appeared  that  the  defendant  had  lum- 
ber enough  at  the  mill  at  this  time  to  have  paid 
the  note. 

The  court  charged  the  jury  that  a  demand  of 
payment  was  necessary  before  action  brought, 
and  that  it  must  be  made  at  the  place  where 
the  defendant  transacted  his  lumber  business, 
but  that  as  the  defendant  was  a  farmer  as  well 
as  a  manufacturer  of  lumber,  he  was  not  bound 
to  be  at  his  lumber  yard  constantly,  and  that 
a  demand  there  would  not  be  good  unless  he 
or  his  authorized  agent  was  there;  that  the  first 
demand  proved  was  not  sufficient,  especially 
if  it  was  then  understood  that  the  holder  of 
the  note  was  to  call  again;  but  that  if  the  agent 
who  first  called  for  the  lumber  gave  notice  to 
the  defendant's  son  that  the  lumber  was  wanted 
147*]  *and  would  be  called  for  soon,  and  the 
son  gave  notice  of  this  to  the  defendant,  it  was 
then  the  duty  of  the  latter  to  have  the  lumber 
ready;  and  if  after  this  the  holder  again  called 
for  the  lumber  and  none  was  ready,  the  de- 
fendant was  in  default  and  the  plaintiff  was 
entitled  to  recover.  The  defendant's  counsel 


excepted  to  the  charge,  and  the  jury  rendered 
their  verdict  for  the  plaintiff,  upon  which  the 
court  gave  judgment.  A  bill  of  exceptions  was 
signed. 

Messrs.  Gardner  and  Bur  dick,  for  plaint- 
iff in  error. 

Mr.  W.  H.  Jewett.  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  This  agree- 
ment was  not  for  the  delivery  of  specific  arti- 
cles of  property,  but  for  the  payment  of  a  cer- 
tain sum  in  lumber  at  cash  price.  No  time  or 
place  of  payment  is  mentioned  in  the  contract, 
nor  does  it  indicate  what  description  of  lumber 
was  demandable  by  the  holder  of  the  note  or 
might  be  turned  out  by  the  maker  in  satisfac- 
tion of  his  engagement.  On  such  a  contract 
payment  must  be  demanded  before  an  action 
will  lie  upon  it.  In  Lobdell  v.  Hopkins,  5  Cow., 
516,  Ch.  J.  Savage  said:  "  The  note  unex- 
plained amounts  to  a  note  payable  in  specific 
articles,  without  time  or  place;  and  the  want 
of  time  renders  it  payable  on  demand.  On  such 
a  note  a  special  demand  is  necessary."  For 
this  he  refers  to  various  authorities,  to  which 
may  be  added  the  case  of  Vance  v.  Bloomer, 
20  Wend. ,  196.  These  show  the  general  law 
on  the  subject;  but  in  the  case  now  before  the 
court,  the  express  words  of  the  contract  made 
a  demand  necessary,  for  the  lumber  was  to  be 
paid  "when  called  for." 

The  defendant  owned  a  saw  mill  and  his  lum- 
ber was  kept  at  the  mill-yard;  that  was,  there- 
fore, the  place  at  which  this  note  was  payable. 
It  was  like  the  note  of  a  merchant  payable  in 
goods,  or  of  a  mechanic  payable  in  his  work, 
in  which  cases  the  law  implies  that  the  store 
of  the  former  or  the  shop  of  the  latter  is  the 
place  of  payment  agreed  upon  bv  the  parties. 
Chip. *Cont.,  28-30, 49;  Barker  v.  Jones,  [*148 
8  N.  H.,  413;  Lobdell  v.  Hopkins,  and  Vance  v. 
Bloomer,  supra. 

A  personal  demand  of  the  defendant  at  his 
mill  yard  would  undoubtedly  have  been  suffi- 
cient. And  even  had  it  been  made  elsewhere, 
that  would  have  been  enough  unless  the  de- 
fendant met  the  demand  by  an  offer  to  make 
the  payment  at  his  mill  yard.  If  this  was 
proffered  on  such  demand  being  made,  the 
holder  of  the  note  would  be  bound  to  repair 
to  that  place  to  receive  the  lumber.  Higgins  v. 
Emmons,  5  Conn.,  76;  Scott  v.  Crane,  lid.,  255. 

But  a  personal  demand  was  not  necessary  in 
this  case.  The  lumber  was  payable  at  the  de- 
fendant's mill  yard,  and  the  creditor  must  go 
to  that  place  to  receive  it.  He  was  not,  how- 
ever, bound  to  go  there  more  than  once,  nor 
to  remain  until  the  defendant  was  found  at  the 
same  place.  One  who  enters  into  such  an  en- 

fagement  as  this,  must  at  all  reasonable  hours 
e  at  the  place  of  payment,  and  prepared  to 
perform  his  contract.  If  the  debtor  is  not 
there,  a  demand  may  be  made  of  anyone  in 
charge  for  him;  and  if  no  such  person  can  be 
found,  a  public  demand  at  that  place,  at  a  rea- 
sonable time,  will  suffice.  Mason  v.  Briggs,  16 
Mass.,  453;  Higgins  v.  Emmons,  5  Conn.,  79,  5 
Cow.,  518.  n.;  Chip.  Cont,  28-30. 

It  may  be  conceded,  for  the  point  is  not  in 
this  case  material,  that  the  demand  first  made 
of  the  defendant's  son  was  insufficient,  it  being 
understood  that  the  holder  of  the  note  would 
call  again  for  the  lumber.  That  call  was  soon 
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after  made,  for  the  holder  came  from  his  resi- 
dence, a  distance  of  seven  or  eight  miles,  and 
not  finding  the  defendant  at  the  mill,  his  son, 
who  was  there,  was  requested  to  turn  out  the 
lumber.  This  was  not  done,  and  as  the  contract 
was  thus  violated  the  action  was  well  brought 
and  the  plaintiff  entitled  to  recover.  It  is  not 
pretended  that  the  second  demand  was  at  an 
unseasonable  time,  or  in  any  respect  objection- 
able, if  one  could  be  made  when  the  defendant 
was  not  present  in  person  or  by  an  authorized 
agent.  The  defendant  had  engaged,  in  effect, 
to  make  the  payment  at  his  lumber  yard,  and 
that  it  should  be  done  when  demanded.  The 
time  to  make  the  payment  was  not  fixed  by  the 
149*]  contract,  and  it  *might  be  demanded 
any  day  which  the  holder  pleased.  It  was  the 
business  of  the  defendant  to  be  ready,  at  all 
reasonable  hours,  to  answer  the  demand  of  pay- 
ment, for  he  had  no  right  to  expect  that  succes- 
sive calls  would  be  made  to  suit  his  conven- 
ience. The  duty  to  make  the  payment  rested  on 
him,  and  he  was  bound  to  perform  it  whenever 
a  demand  was  made  at  the  proper  place. 

There  was*  no  error  in  allowing  evidence  to 
be  given  of  what  the  defendant's  son  said,  when 
the  lumber  was  first  demanded  of  him.  He  re- 
fused to  deliver  the  lumber,  and  what  he  said 
was  a  part  of  the  act  of  refusal.  It  was  re- 
ceived for  that  purpose,  and  was  clearly  ad- 
missible. 

Judgment  affirmed. 

Cited  in— 80  Ind.,  561. 


ELIZABETH  ROBINSON 
CUSHMAN,  Admr.  of  JONES. 

Evidence — Admissions    in  Undelivered    Instru- 
ment, Not  Binding  on  Signer. 

An  admission  contained  in  an  undelivered  instru- 
ment is  not  binding  upon  the  party  whose  hand  and 
seal  are  attached  to  it.  . 

The  plaintiff  in  an  action  for  work.labor  and  serv- 
ices, relied  along  with  other  evidence  upon  a  sealed 
note  found  among-  the  papers  of  the  defendant's  in- 
testate, but  which  had  not  been  delivered,  by  which 
he,  in  terms,  promised  to  pay  the  plaintiff  82,000  "for 
value  received  and  justly  and  truly  due  her  for  serv- 
ices rendered  me  during  my  illness."  Held,  very 
slight  evidence  as  an  admission  of  the  fact  stated ; 
and  the  other  proof  in  the  cause  showing  that  noth- 
ing was  then  due  the  plaintiff,  held  further,  that  she 
was  not  entitled  to  recover. 

MOTION  by  defendant  to  set  aside  the  report 
of  a  sole  referee.  The  action  was  assump- 
sit  for  the  work,  labor  and  services  of  the 
plaintiff  in  the  family  of  the  intestate  during 
his  lifetime.  The  plaintiff  was  the  sister  of 
Jones  the  intestate,  and  in  June,  1829,  she  was 
a  widow,  with  one  daughter  aged  two  or  three 
years,  and  resided  at  Petersburg  in  Virginia. 
Her  husband  had  been  dead  about  six  months. 
She  had  $100  in  money,  and  no  other  estate. 
Jones  resided  and  was  in  business  in  the  City 
of  N.  Y. :  he  invited  the  plaintiff  to  come  and 
make  his  house  her  home.  The  plaintiff  went 
there  with  her  daughter  in  June,  1829,  and  re- 
15O*]  mained  in  the  family  of  her  *brother 
until  he  broke  up  housekeeping  in  May,  1843 
— nearly  14  years.  Mrs.  Jones  died  in  1838, 
and  Jones  himself  died  suddenly  in  December, 
1843.  During  all  the  time  the  plaintiff  was  in 
the  family  of  her  brother  she  assisted  generally 
'in  the  affairs  of  the  family — rendering  such 
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services  as  are  usually  rendered  by  a  house- 
keeper. She  was  particularly  kind  and  atten- 
tive to  her  brother,  who  had  had  an  attack  of 
paralysis  in  1827,  from  which  he  had  not  entire- 
ly recovered;  though  he  was  well  enough  to  be 
engaged  in  active  business.  After  the  plaintiff 
went  to  live  with  her  brother  he  had  an  attack 
of  inflammatory  rheumatism,  which  lasted 
three  weeks.  He  had  no  other  sickness  of  any 
importance.  There  was  no  proof  of  an  agree- 
ment to  pay  wages;  nor  that  the  plaintiff  ex- 
pected to  receive  any.  A  great  deal  of  evidence 
was  given  in  relation  to  the  nature  of  her  serv- 
ices; and  their  value  was  estimated  by  the  wit- 
nesses at  from  $8  to  $12  a  month.  Jones  fur- 
nished her  with  clothing,  the  value  of  which 
was  estimated  by  the  witnesses  at  from  $100  to 
$150  per  year.  Jones  also  boarded,  clothed  and 
paid  the  school  bills  of  the  plaintiff's  daughter. 
The  daughter's  clothing  was  estimated  by  the 
witnesses  at  from  $40  to  $50  per  year;  and  her 
board  at  different  ages  from  $50  to  $125  a  year. 
Various  school  bills  which  Jones  had  paid  for 
the  daughter  from  1838  to  1841,  were  given  in 
evidence,  amounting  to  $160  and  upwards. 
How  much  he  had  paid  at  other  times  did  not 
appear. 

May  1,  1840,  Jones  executed  a  sealed  note  as 
follows:  "$2,000.  One  day  after  date  I  prom- 
ise to  pay  to  my  sister,  Mrs.  Elizabeth  Robin- 
son or  order,  the  sum  of  two  thousand  dollars, 
for  value  received  and  justly  and  truly  due  her 
for  services  rendered  me  during  my  illness. 
Witness  my  hand  and  seal  this  first  day  of  May, 
one  thousand  eight  hundred  and  forty. 

ISAAC  JONES.  [L.  s.] 

In  presence  of  W.  M.  Gawtry." 

The  subscribing  witness,  Gawtry,  was  at  the 
time  the  partner  in  business  of  Jones.  Gaw- 
try testified  that  he  drew  the  note  from  the 
dictation  of  Jones,  who  said  at  the  time  it  was 
for  services  rendered.  After  Jones  had  signed 
the  note  he  sealed  *itupinan  envelope,  [*151 
which  he  marked  "private,"  and  deposited  it 
in  his  iron  chest,  where  it  was  found  after  his 
death — it  never  having  been  delivered,  nor  did 
it  appear  that  its  existence  was  known  to  any- 
one but  Jones  and  Gawtry. 

Miss  Susan  Rosette,  a  witness  for  the  plaint- 
iff, testified  that  Jones  said  the  plaintiff's  serv- 
ices "  were  invaluable  to  him,  at  times.  He 
said  she  had  been  with  him  a  long  time.  He 
did  not  feel  that  she  was  paid  for  her  services. 
He  wished  an  estimate  made.  He  asked  me 
what  I  thought,  was  just.  I  said  he  could  judge 
as  well  as  anyone.  He  said  he  wished  to  make 
her  a  compensation.  He  said  he  paid  his  cook 
$6  a  month ;  that  Mrs.  Robinson  was  his  house- 
keeper and  nurse.  .  In  estimating,  he  spoke  of 
$10  per  month.  He  mentioned  the  sum  of  two 
thousand  dollars,  and  said,  'she  is  my  sister.' 
This,  I  think,  was  in  1840  or  1841."  The  wit- 
ness said  she  should  think  the  plaintiff's  serv- 
ices worth  $10  a  month;  that  the  board  of  her 
daughter  was  worth  from  eight  to  twelve  shill- 
ings a  week.  On  cross  examination  the  wit- 
ness was  asked:  "  Did  Mr.  Jones  in  that  con- 
versation say  that  Mrs.  Robinson  had  no  means 
for  her  future  support,  or  anything  to  that  ef- 
fect?" The  witness  answered:  "He  did  make 
remarks  to  this  effect.  He  said  she  was  his 
sister,  and  he  was  anxious  for  her.  He  spoke 
of  taking  papers  from  her  that  he  had  given 
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her  for  a  place  at  Bridgeport,  Connecticut.  He 
sat  with  his  pencil  in  his  hand  and  made  an 
estimate  what  her  work  would  come  to,  and 
made  that  remark  when  he  left  the  house.  I 
think  he  sat  in  this  way,  and  made  a  motion 
so,  and  said,  'about  $2,000  for  Mrs.  Robinson, 
Susan.' '' 

The  referee  reported  that  $2,000  was  due  the 
plaintiff.  He  gave  a  written  opinion,  placing 
his  decision  wholly  on  the  admission  contained 
in  the  sealed  note,  and  the  testimony  of  Gaw- 
try  aad  Miss  Rosette  as  to  the  verbal  admis- 
sions of  Jones.  Independently  of  those  admis- 
sions, he  was  of  opinion  that  the  plaintiff  went 
to  her  brother's  on  an  invitation  to  make  his 
house  her  home  ;  that  she  rendered  services, 
and  Jones  furnished  her  and  her  daughter  with 
clothing,  and  paid  school  bills  and  other  ex- 
penses, without  any  supposition  either  by  the 
152*]  *plaintiff  or  Jones,  that  an  account  was 
to  be  kept  or  rendered  on  either  side,  or  any 
charge  to  be  made  by  either  against  the  other. 
But  the  referee  thought  he  was  bound  by  the 
unqualified  admission  of  indebtedness;  and  that 
Jones  was  competent  to  fix  the  amount,  as  he 
did,  at  $2,000.  The  referee  regarded  this  as 
amounting,  in  effect,  to  the  stating  of  an  ac- 
count, although  the  plaintiff  was  not  present. 

Mr.  J.  S.  Bos-worth,  for  defendant,  moved 
to  set  aside  the  report. 

Mr.  S.  L.  H.  Ward,  for  plaintiff. 

By  tJie  Court,  Bronson,  Ch.  J.  Jones,  the 
intestate,  invited  his  widowed  and  almost  des- 
titute sister  to  come  and  make  his  house  her 
home.  The  plaintiff  accepted  the  invitation 
and  remained  with  her  brother  nearly  fourteen 
years.  During  all  that  time  the  brother  pro- 
vided in  a  suitable  manner  for  his  sister  and 
her  daughter;  and  the  sister  made  such  returns 
as  were  in  her  power,  by  rendering  herself 
useful  in  the  family.  Neither  at  the  commence- 
ment nor  in  the  progress  of  these  mutual  acts 
of  kindness,  did  either  party  think  of  such  a 
thing  as  a  contract  of  hiring  ;  or  that  any  le- 
gal obligation  existed,  or  was  springing  up  be- 
tween them.  They  were  brought  and  kept  to- 
gether and  made  useful  to  each  other,  by  the 
law  of  love,  and  by  that  alone.  Such  is  the 
conclusion  to  which  my  mind  has  been  irre 
sistibly  drawn  by  a  careful  examination  of  all 
the  evidence  in  the  case. 

There  is  some  reason  to  believe  that  the  in- 
testate was  under  a  delusion  at  the  time  he 
made  the  sealed  note.  He  was  careful  to  ex- 
press the  consideration  for  making  it;  and  yet 
he  has  not  mentioned  the  only  consideration 
which  is  now  relied  on,  to  wit:  the  services  of 
the  plaintiff  for  the  eleven  years  which  had 
then  elapsed.  The  intestate  did  not  mention 
services  generally,  but  "services  rendered  me 
during  my  illness."  This  seems  to  point  to 
the  paralytic  attack  which  the  intestate  had  in 
1827,  which  was  two  years  before  the  plaintiff 
1 53*]  came  from  *Virginia.  Although  the 
intestate  never  wholly  recovered  from  that 
shock,  he  was  well  enough  to  be  actively  en- 
gaged in  business  ;  and  he  had  no  particular 
illness  of  any  importance  while  the  plaintiff 
was  in  the  family,  except  an  attack  of  inflam- 
matory rheumatism,  which  lasted  three  weeks. 
At  this  time  a  man  was  specially  employed  to 
take  care  of  him  ;  and  his  mother-in-law  was 
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also  in  attendance  night  and  day.  Although 
the  plaintiff  undoubtedly  bestowed  some  care 
on  that  occasion,  it  is  hardly  probable  that 
the  intestate  meant  to  point  to  that  as  the  con- 
sideration for  an  undertaking  to  pay  $2,000. 

But  if  we  suppose  that  the  intestate  intended 
to  mention  services  generally  as  the  considera- 
tion of  the  note,  the  instrument  will  not  prove 
much.  It  is  of  no  value  as  an  obligation,  for 
the  reason  that  it  was  never  delivered.  And 
for  the  same  reason,  I  think  it  of  little  or  no  val- 
ue as  an  admission.  In  point  of  form, the  instru- 
ment contained  both  an  express  undertaking 
to  pay  a  sum  of  money,  and  an  admission  that 
the  money  was  justly  due  for  services  rendered. 
But  by  carefully  retaining  the  paper  in  his  own 
possession,  the  intestate  virtually  declared  that 
it  was  neither  to  bind  him  as  an  obligation, 
nor  affect  him  as  an  admission.  I  will  not  say 
that  such  a  paper  must,  under  all  possible  cir- 
cumstances, be  laid  entirely  out  of  view.  But 
while  it  confessedly  has  no  force  as  a  contract, 
it  cannot  be  right  to  give  it,  under  the  name 
of  an  admission,  all  the  effect  of  a  binding  ob- 
ligation. 

What  the  intestate  said  to  Gawtry  at  the  time 
the  note  was  made,  is  no  more  than  is  expressed 
in  the  note  itself.  He  said  "  it  was  for  serv- 
ices rendered ."  But  he  did  not  say  that  he  was 
under  any  legal  obligation,  expressed  or  im- 
plied, to  pay  for  those  services.  And  it  is  en- 
tirely clear  from  the  other  evidence  in  the  case 
that  there  was  no  such  obligation.  The  testi- 
mony of  Miss  Rosette,  which  is  deemed  so  fa- 
vorable to  the  plaintiff,  does  not  show  an  ex- 
isting legal  duty  or  indebtedness  on  the  part 
of  the  intestate.  He  did  not  say  that  he  had 
ever  agreed  to  pay  the  plaintiff  anything,  nor 
that  her  services  had  been  rendered  under  such 
circumstances  that  the  law  would  imply  a 
promise  to  pay  for  them.  The  key  to  the  whole 
matter  will  *be  found  in  his  remark,  [*154 
that  "Mrs.  Robinson  has  no  means  for  her  fut- 
ure support;  she  is  my  sister  and  lam  anxious 
for  her."  And  after  making  an  estimate,  "he 
mentioned  the  sum  of  two  thousand  dollars 
and  said" — not  that  this  was  a  debt  which  he 
owed — but,  "she  is  my  sister."  That  was  evi- 
dence of  a  good  heart,  but  not  the  acknowledg- 
ment of  a  legal  obligation.  These  confessions 
must  not  be  separated  from  all  the  other  evi- 
dence in  the  case;  but  the  whole  must  be  con- 
sidered together  ;  and  then  it  is  clear  that  in- 
stead of  regarding  himself  as  a  debtor,  he  was 
debating  in  his  own  mind  whether  he  should 
not  make  a  gift  to  his  sister.  He  died  without 
ever  having  settled  that  question.  He  went  so 
far  as  to  sign  a  covenant  to  pay  her  $2,000  ; 
but  he  took  care  to  retain  the  instrument  in 
his  own  possession,  so  that  it  never  acquired 
vitality.  He  may  have  doubted  his  ability  to 
make  the  gift,  or  deemed  it  a  questionable  act 
in  reference  to  the  possible  claims  of  creditors, 
or  the  wants  of  his  own  family.  But  we  need 
not  speculate  about  what  was  passing  in  his 
mind.  It  is  enough  that  he  never  delivered 
the  note. 

There  is  another  view  of  the  case  which  is 
equally  fatal  to  the  plaintiff's  claim.  Let  it 
be  granted  that  the  services  were  performed 
upon  a  contract  of  hiring,  or  under  such  cir- 
cumstances that  a  promise  to  pay,  quantum 
meruit,  may  be  implied.  Then  the  answer  to 
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the  action  is  that  the  plaintiff  has  been  fully 
paid,  and  a  good  deal  more.  Her  services, 
taking  the  highest  estimate  of  her  own  wit- 
nesses, were  only  worth  $12  a  month,  amount- 
ing to  $144  a  year.  And  she  has  been  paid 
for  her  clothing,  and  the  clothing,  board  and 
school  bills  of  her  daughter,  $250  a  year  at 
the  least.  If  the  plaintiff  chooses  to  forget 
the  relation  of  brother  and  sister,  and  the  feel- 
ings of  mutual  kindness  under  which  both 
parties  acted ;  if  she  desires  to  place  herself 
upon  the  footing  of  a  servant  laboring  for 
wages,  she  must  then  consent  to  have  the  ac- 
count between  herself  and  the  intestate  fairly 
stated  ;  and  that  will  show  her  a  debtor  in  a 
balance  of  about  $1,400. 

But  it  is  said  that  an  account  was  stated  by 
the  intestate,  and  a  balance  of  $2, 000  struck  in 
155*]  the  plaintiff's  favor.  That  is  *saying 
too  much.  The  intestate  made  an  estimate  of 
the  value  of  the  plaintiff's  services  without  at 
all  taking  into  the  account  the  compensation 
which  she  had  received.  Indeed,  it  is  evident 
that  he  did  not  think  of  such  a  thing  as  the 
adjustment  of  a  balance  between  parties  under 
legal  obligations  to  each  other.  He  not  only 
omitted  the  whole  of  one  side  of  the  account, 
but  he  fixed  on  a  sum  fqr  the  other  side  which 
was  a  good  deal  more  than  his  own  estimate 
of  what  would  be  right.  The  sum  which  he 
mentioned  *as  a  proper  compensation  to  the 
plaintiff  was  $10  per  month,  which,  for  the 
eleven  years  that  had  then  elapsed,  would 
amount  to  only  $1,320 ;  and  yet  he  settled 
upon  the  sum  of  $2,000  for  the  plaintiff,  and 
said  :  "  She  is  my  sister."  He  was  not  stating 
an  account,  or  even  one  side  of  an  account ; 
but  balancing  in  his  own  mind  what  provision, 
as  a  matter  of  bounty,  he  should  make  for  his 
sister. 

But  let  it  be  granted  that  the  intestate  ad- 
mitted not  only  that  the  plaintiff's  services 
were  worth  $2,000,  but  that  a  balance  of  that 
amount  was  due  to  her,  still  it  was  nothing 
more  than  evidence,  which  must  go  for  what 
it  is  worth.  It  was  not  a  conclusive  admis- 
sion. And  it  must  not  be  considered  alone, 
but  with  the  other  evidence  in  the  case.  And 
if  we  look  at  all  the  evidence,  it  is  entirely 
clear  that  the  plaintiff  has  been  fully  paid  for 
her  services. 

We  see  no  ground  on  which  the  report  can 
be  supported. 

Motion  granted. 

Explained-2  Bradf.,  337. 

Reviewed— Tuck.,  30. 

Followed— 5  Kan.,  423. 

Cited  in— 3  N.  Y.,  317 ;  53  Am.  Dec.,  303 ;  7  Lans., 
269 ;  3  Hun.  547 ;  6  Hun,  658 ;  5  Barb.,  124 ;  43  Barb., 
605 ;  48  Burb.,  339 ;  66  Barb..  509 ;  5  T.  &  C..  567  ;  6 
Bos.,  197 ;  2  Bradf.,  290 ;  2  Redf.,  308 :  4  Redf .,  397  ;  33 
N.  J.  L.,  411. 


THE  BANK  OF  SALINA 

v. 
HENRY,  Impleaded  with  PIEKCE. 

Usury — Retaining  More  than  Lawful  Interest 
an  Indictable  Offense — Statute — Privilege  of 
Witness  —  Evidence  —  Plaintiff  in  Interest  — 
Forfeiture  under  Statute — Statute  of  Limita- 
tions. 

One  who  secures  to  himself  an  usurious  premium 
by  retaining  more  than  lawful  interest  out  of  the 
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amount  of  a  security  discounted  by  him,  is  indict- 
able for  receiving  usury  contrary  to  the  statute. 

Therefore,  a  witness  cannot  be  compelled  to  tes- 
tify to  the  fact  of  having  taken  usury  in  that  man- 
ner. 

Evidence  of  an  usurious  agreement  forms  a  link 
in  the  chain  of  evidence  to  show  usury  actually  paid 
and,  therefore,  a  lender  cannot  as  a  witness  between 
other  parties  *be  compelled  to  testify  to  such  [*156 
an  agreement,  where  it  does  not  amrmatively  ap- 
pear that  he  has  not  received  the  usury. 

Where  a  defendant  sued  on  a  note  set  up  usury  in 
a  notice  which  he  verified  according  to  the  statute, 
and  then  called  one  C.,  not  the  plaintiff  on  the  rec- 
ord, but  who  he  claimed  was  the  plaintiff  in  inter- 
est, by  whom  he  offered  to  proved  the  usury ;  held, 
that  C.  was  not  bound  to  testify  until  it  was  flrst 
proved  that  he  was  such  plaintiff  in  interest. 

Where  the  defendants'  counsel  in  opening  the  de- 
fense stated  that  a  teller  of  the  plaintiffs  who  were 
a  banking  corporation  had  discounted  the  note  sued 
on  for  an  usurious  premium, with  knowledge  that  it 
had  been  offered  at  the  bank  for  discount  and  had 
been  refused,  and  then  called  the  teller  as  a  witness 
to  prove  these  facts,  held,  that  he  was  privileged 
from  testifying  on  the  ground  that  his  testimony 
would  tend  to  subject  him  to  a  forfeiture  of  twice 
the  amount  of  the  loan,  under  the  provisions  of  1 
R.  S.,  595,  sec.  28. 

It  is  not  an  answer  to  the  witness'  claim  of  privi- 
lege that  the  Statute  of  Limitations  has  run  against 
the  offense,  unless  it  amrmatively  appear  that  no 
proceedings  to  enforce  a  penalty  were  commenced 
within  the  period  of  limitation. 

Citations— Laws,  1837,  p.  487,  sees.  2, 6, 8 ;  24  Wend., 
360 ;  3  Hill,  564 ;  4  Hill,  468 ;  5  Hill,  523 ;  1  R.  S.,  595, 
sec.  28 ;  2  R.  S..  397,  sec.  29 :  383,  sec.  91 ;  481,  sec.  3 ; 
1  Den..  319 ;  4  Day,  121 ;  1  Moody  &  M.,  192. 

A  SSUMPSIT,  tried  before  Moseley,  C.  Judge, 
J\.  in  April,  1844.  The  action  was  on  a 
promissory  note  made  by  the  defendants — 
Henry  signing  as  a  surety  for  Pierce — dated 
April  20,  1838,  payable  to  the  plaintiffs  63  days 
after  date.  The  defendant  Henry  pleaded  the 
general  issue,  and  gave  notice  of  the  defense 
of  usury,  verifying  the  notice  by  affidavit  pur- 
suant to  the  Usury  Statute  of  1837.  After  the 
plaintiffs  had  made  out  their  case  and  rested, 
the  counsel  for  the  defendant  stated  that  the 
defense  was  usury;  that  the  note  was  made  to 
be  discounted  by  the  plaintiff's  Bank  for  the 
benefit  of  the  defendant  Pierce,  and  was  by 
him  presented  to  the  Bank  for  discount;  that 
the  Bank  refused  to  discount  it,  which  was 
known  to  Elisha  Chapman,  who  was  then  the 
teller  of  the  Bank;  that  afterwards,  Chapman, 
with  full  knowledge  that  the  note  had  been 
presented  at  the  Bank  and  refused,  discounted 
the  same;  and  in  so  doing  deducted  $10  from 
the  face  of  the  note,  under  a  corrupt  and  usu- 
rious agreement  between  him  and  Pierce.  The 
defendant  called  Chapman  and  had  him  sworn 
as  a  witness;  and  proposed  to  prove  by  him, 
under  the  general  issue,  that  the  note  was  usu- 
rious and  void.  The  witness  objected  to  an- 
swering on  the  ground  that  his  answer  would 
form  a  link  in  a  chain  of  testimony  to  convict 
him  of  a  misdemeanor;  or  would  expose  him 
to  a  penalty  or  *forfeiture — referring  [*157 
to  the  Usury  Act  of  1837,  and  to  1  R.  S.,  595, 
sec.  28.  The  judge  sustained  the  objection, 
and  the  defendant  excepted. 

The  defendant  then  offered  to  prove  the 
usury  by  the  witness  under  the  notice  served 
with  the  plea,  on  the  ground  that  the  witness 
was  the  plaintiff  in  interest.  To  this  the  wit- 
ness objected  on  the  grounds:  first,  that  he 
could  not  be  compelled  to  testify  to  usury  un- 
der the  notice  and  the  Act  of  1837,  unless  it 
should  first  appear  that  he  was  the  plaintiff  in 
interest;  and  second,  that  the  answers  would 
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subject  him  to  a  penalty  or  forfeiture  under 
the  R.  S. ,  previously  referred  to.  Objection 
sustained;  and  defendant  excepted.  The  de- 
fendant then  offered  to  prove  by  the  witness 
himself  that  he  was  the  party  in  interest.  This 
was  also  rejected;  and  an  exception  taken. 
The  same  questions  were  made  in  other  forms. 
Verdict  for  plaintiffs.  The  defendant  moves 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  F.  M.  Haight,  for  defendant. 

Mr.  G.  F.  Comstock,  for  plaintiffs. 

By  the  Court,  Bronson,  CJi.  J.  The  re- 
ceiving of  usury  is  a  misdemeanor;  Stat.  of 
1837,  p.  487,  sec.  6;  and  the  witness,  Chapman, 
was  requested  to  give  evidence  which  would 
either  have  charged,  or  tended  to  charge  him- 
self with  that  offense.  In  opening  the  defense, 
the  counsel  proposed  to  shqw,  among  other 
things,  that  the  witness  "discounted  the  said 
note,  and  in  so  doing  deducted  $10  from  the 
face  thereof,  under  a  corrupt  and  usurious 
agreement  between  him  and  the  said  Pierce." 
As  the  note  had  only  63  days  to  run,  the  trans- 
action was  clearly  usurious:  and  as  the  wit- 
ness "discounted"  the  note,  and  "deducted" 
the  $10,  I  do  not  see  why  the  case  does  not 
come  within  the  very  words  of  the  statute, 
which  makes  it  a  misdemeanor  "to  receive  any 
greater  interest,  discount  or  consideration," 
than  the  law  allows.  The  witness  has  got  the 
excessive  interest  or  discount  in  his  pocket. 
It  is  the  same  thing,  in  substance,  as  though 
158*]  he  had  first  paid  the  whole  face  *of 
the  note,  and  Pierce  had  then  handed  back  the 
$10.  But  if  there  can  be  any  doubt  of  the 
soundness  of  this  position,  it  is  enough  that 
proof  of  the  illegal  agreement  and  discount 
might  furnish  a  link  in  a  chain  of  evidence 
to  show  the  usury  actually  paid;  and  so  that 
the  offense  was  fully  consummated.  A  wit- 
ness is  not  bound  to  give  evidence  tending  to 
criminate  himself,  or  which  will  form  a  link  in 
a  chain  of  proof  leading  to  that  result.  The 
precise  point  was  adjudged  in  Burns  v.  Kemp- 
shall,  24  Wend.,  360,  and  that  decision  was  af- 
firmed by  the  Court  of  Errors.  4  Hill,  468. 
Cloyes  v.  Thayer,  3  Hill,  564,  is  another  case  to 
the  same  effect.  Those  cases  are  in  one  re- 
spect stronger  than  the  one  now  before  us;  for 
they  arose  upon  notes  which  had  been  dis- 
counted prior  to  the  Usury  Law  of  1837,  when 
the  taking  of  usury  only  subjected  the  party  to 
a  penalty  or  forfeiture;  whereas,  now  the  tak 
ing  of  usury  is  a  criminal  offense. 

When  the  offer  was  to  prove  the  defense  un- 
der the  general  issue,  Chapman  was  called  as 
a  mere  witness,  and  not  as  plaintiff  under  the 
Usury  Law  of  1837,  sees.  2,  8;  and,  conse- 
quently, the  statute  would  afford  him  no  pro- 
tection. What  he  might  say  could,  like  any 
other  confession,  be  given  in  evidence  against 
him  on  an  indictment  for  usury.  It  is  clear, 
therefore,  that  he  could  not  be  compelled  to 
answer  when  called  as  a  witness  merely,  and 
not  as  plaintiff. 

The  defendant  then  proposed  to  prove  the 
usury  under  the  notice  annexed  to  the  plea, 
and  called  upon  Chapman  to  answer  as  the 
plaintiff  in  interest;  and  the  statute  has  been 
so  extended  by  construction  that  it  now  reaches 
the  plaintiff  in  interest,  as  well  as  the  plaintiff 
on  record.  Henry  v.  'Bk.,  5  Hill,  523.  But 
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Chapman  objects,  that  before  he  can  be  com- 
pelled to  answer  and  criminate  himself,  it  must 
first  appear  that  he  is  the*  plaintiff  in  interest; 
and  I  think  the  objection  unanswerable.  He  is 
not  the  plaintiff  in  form,  nor  does  it  appear 
that  he  is  so  in  fact;  and  in  that  state  of  the 
case,  the  statute  neither  authorizes  his  being 
called  as  a  witness,  compels  him  to  answer, 
nor  protects  him  against  the  consequences  of 
criminating  himself.  There  is  no  escape  from 
this  difficulty.  When  one  *is  called  [*159 
who  does  not  appear  to  be  the  plaintiff,  either 
in  form  or  in  fact,  the  statute  has  nothing  to 
do  with  the  case;  he  stands  as  a  mere  witness; 
and  when  he  sustains  that  character  alone,  he 
cannot,  as  we  have  already  seen,  be  compelled 
to  answer.  As  a  mere  witness,  and  nothing 
more,  Chapman  was  privileged  from  answer- 
ing; and  as  there  was  no  proof  that  he  sus- 
tained any  other  character,  there  was  no  au- 
thority for  requiring  him  to  speak.  There  is, 
I  think,  no  way  to  avoid  the  difficulty  short  of 
an  amendment  to  the  statute;  and  that  we  have 
not  the  power  to  make. 

There  is  also  another  ground  on  which  the 
witness  was  privileged  from  testifying.  The 
defendant  proposed  to  show  that  Chapman 
was  the  teller  of  the  Bank,  and  that  he  dis- 
counted the  note  after  it  had  been  offered  to 
the  Bank  for  discount  and  refused,  he  having 
full  knowledge  of  that  fact.  Thai  was  an  of- 
fense for  which  he  would  forfeit  twice  the 
amount  of  the  loan.  1  R.  S.,  595,  sec.  28.  And 
I  need  only  refer  to  the  case  of  Burns  v. Kemp- 
shall,  24  Wend.,  360,  and  4  Hill,  468,  in  error, 
for  an  illustration  and  confirmation  of  the  well 
established  principle,  that  a  witness  is  not 
obliged  to  speak  where  the  answer  will  sub- 
ject or  may  tend  to  subject  him  to  a  penalty 
or  forfeiture.  The  forfeiture  in  that  case  only 
extended  to  the  usurious  interest;  while  here 
it  is  twice  the  amount  of  the  loan. 

The  Usury  Law  of  1837  would  not  protect 
the  witness  against  the  consequences  of  his 
testimony  for  two  reasons:  first,  he  would  not, 
as  we  have  already  seen,  answer  as  plaintiff; 
and  second,  the  statute  only  provides  that  the 
testimony  given  by  the  plaintiff  shall  not  be 
used  against  him  "  before  any  grand  jury,  or 
on  the  trial  of  any  indictment."  Sec.  8.  The 
forfeiture  of  twice  the  amount  of  the  loan  is 
not  enforced  by  indictment,  but  by  action ;  and 
the  testimony  might,  like  any  other  admission, 
be  used  against  the  witness  in  an  action  to  re- 
cover the  money. 

But  it  is  said  that  the  Statute  of  Limitations 
had  run,  2  R.  S.,  481,  sec.  3,  and  p.  297,  sec. 
29;  1  Id.,  383,  sec.  91;  so  that  the  forfeiture 
could  not  now  be  enforced;  and  when  the  wit- 
ness is  protected  by  the  Statute  of  Limitations 
he  must  answer.  Close  v.  Olney,  1  Den. ,  319. 
But  it  should  appear  affirmatively  that  no  pro- 
ceedings *had  been  commenced,  so  [*16O 
that  the  statute  would  afford  a  complete  pro- 
tection. U.  8.  v.  Smith,  4  Day.  121;  Eoberts 
v.  AUatt,  1  Mood.  &  M..  192.  For  aught  that 
appears  in  this  case,  the  testimony  of  the  wit- 
ness, if  required  to  answer,  might'be  effectual- 
ly used  against  him. 

And  further,  the  Statute  of  Limitations  was 
not  even  mentioned  on  the  trial;  and  it  is  well 
settled  that  a  party  cannot  take  an  objection, 
or  start  a  question  here,  which,  if  it  had  been 
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mentioned  at  the  proper  time,  might  have  re- 
ceived a  satisfactory  answer.  If  this  question 
had  been  made  on  the  trial,  it  might  have  been 
shown  in  answer  to  it,  that  an  action  for  the 
forfeiture  had  been  commenced  in  due  time, 
and  was  still  pending.  And  besides,  the  bur- 
den of  proof  did  not  lie  on  the  witness.  It  was 
the  business  of  the  party  who  called  him  to 
show  that  the  statute  would  afford  him  a  com- 
plete protection. 
New  trial  denied. 

Affirmed— 3  Denlo,  593 ;  1 N.  Y.,  83. 

Cited  in— 1  N.  Y.,  285 ;  11  Barb.,  109 ;  20  Barb..  418. 


GALE  v.  MEAD  AND  SEELY. 

Assessment  of  District  School  Tax — Statute. 

A  district  school  tax  is  valid  though  it  be  assessed 
and  the  tax  list  therefor  be  made  out  by  the  trustees 
after  the  expiration  of  one  month  from  the  time  of 
holding  the  district  meeting  at  which  it  was  voted, 
the  provision  requiring  these  acts  to  be  done  within 
one  month,  being  directory  merely. 

Citations— I  R.S.,  483,  sec.  82 ;  3  Mass.,  230 ;  6  Wend., 
486 ;  2  Str.,  1123  ;  7  Hill,  9 ;  4  Hill,  109. 

TERROR  to  Monroe  C.  P.  Gale  sued  Mead 
JjJ  and  Seely  before  a  justice  of  the  peace, 
and  declared  in  trover  for  certain  goods.  The 
defendants  were  two  of  the  trustees  of  school 
district  No.  3  in  Clarkson,  Monroe  Co.  Sep- 
tember 16,  1840,  a  district  meeting  voted  a  tax 
of  $100  to  finish  the  school-house  which  the 
district  was  then  building.  On  the  5th  of  No- 
vember following,  the  trustees  made  a  tax  list 
and  warrant  for  the  collection  of  the  tax,  and 
delivered  the  same  to  the  collector.  October 
5  of  the  same  year,  the  district  voted  a  further 
tax  of  $15;  and  on  the  7th  of  November  fol- 
lowing, the  trustees  made  a  tax  list  and  war- 
161*]  rant  for  the  collection  of  that*tax,  and 
delivered  the  same  to  the  collector.  By  virtue 
of  the  two  warrants  the  collector  took  the 
property  in  question.  The  justice  gave  judg- 
ment for  the  defendants,  which,  on  certiorari, 
the  C.  P.  affirmed.  The  plaintiff  brings  error. 

Mr.  S.  Boughton,  for  plaintiff  in  error. 

Mr.  H.  R.  Selden,  for  defendants  in  error. 

By  the  Court,  Bronson,  Oh.  J.  A  district 
tax  should  be  assessed,  and  the  tax  list  made 
out  by  the  trustees,  within  one  month  after  the 
meeting  at  which  the  tax  was  voted.  1  R.  8., 
483,  sec.  82.  Neither  of  the  tax  lists  in  this 
case  was  made  out  in  season.  But  there  are 
no  negative  words  in  the  statute,  such  as  would 
necessarily  make  it  imperative;  and  in  such  a 
case,  for  the  benefit  of  the  public,  the  act  may 
be  done  after  the  time  has  elapsed — the  statute, 
as  to  time,  being  regarded  as  directory  only. 
Pond  v.  Negus,  3  Mass.,  230,  is  a  case  directly 
in  point;  and  we  have  approved  of  that  decis- 
ion. People  v.  Allen,  6  Wend.,  486  ;  and  see, 
Rex  v.  Sparrow,  2  Str.,  1123;  Striker  v.  Kelly,! 
Hill,  9.  The  plaintiff  relies  on  the  case  of  Gale 
v.  Mead,  4  Hill,  109;  but  there  the  tax  list  was 
made  out  before  the  tax  had  been  finally  voted; 
and  consequently, the  principle  which  has  been 
mentioned  could  not  be  applied.  Had  it  ap- 
peared in  this  case  that  there  was  a  change  in 
the  taxable  persons  or  property  in  the  district 
between  the  expiration  of  the  month  and  the 
time  the  tax  list  was  made  out,  a  different 
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question  would  have  been  presented.     But  it 
does  not  appear  that  there  was  any  such  change, 
or  that  the  plaintiff  was  in  any  way  injured  by 
the  delay. 
Judgment  affirmed. 

Affirming— 4  Hill,  109. 

Cited  in— 3  Denio,  602 ;  24  N.  Y.,  587  ;  5  Lans.,  16 ;  1 
Hun,  54 ;  9  Hun,  415 ;  17  Barb.,  148 ;  20  Barb.,  167 ;  30 
Barb.,  613 ;  1  T.  &  C.,  376 :  3  T.  &  C.,  136 ;  26  How.  Pr., 
165 ;  16  Abb.  Pr.,  397 ;  23  Ind.,  425 ;  74  Ind.,  491. 


*MATHER  «.  PERRY.       [*162 

Statute  of  Frauds — Debt  of  Another — No 
Writing. 

In  an  interview  between  the  plaintiff,  the  defend- 
ant and  one  H.,  it  was  agreed  by  parol  between  the 
three,  that  H.  should  do  certain  work  for  the  de- 
fendant for  which  the  plaintiff  should  pay  H.  in 
goods,and  that  the  defendant  should  pay  the  amount 
to  the  plaintiff  in  lumber.  The  work  having  been 
done,  held,  in  a  suit  by  the  plaintiff  on  the  defend- 
ant's promise  that  it  was  made  upon  a  good  consid- 
eration and  was  binding. 

And  also,  that  it  need  not  be  in  writing  within  the 
Statute  of  Frauds. 

TERROR  to  Cayuga  C.  P.  Mather  sued  Perry 
JuJ  before  a  justice;  and  on  a  trial  by  jury  the 
case  was  this:  the  defendant  wanted  one  Hew- 
itt to  make  some  machine  frames,  and  to  pay 
Hewitt  for  them  in  lumber.  Hewitt  preferred 
being  paid  in  goods  out  of  the  plaintiff's  store. 
The  defendant  and  Hewitt  then  went  to  the 
plaintiff's  store,  and  it  was  there  agreed  be- 
tween the  three  that  Hewitt  should  make  the 
machine  frames  ;  that  when  the  frames  were 
made,  the  defendant  should  pay  the  plaintiff  for 
making  them  in  hemlock  fence  boards;  and  that 
the  plaintiff  should  pay  Hewitt  for  making  the 
frames  in  goods.  Hewitt,  who  was  the  wit- 
ness to  prove  the  contract,  said,  in  one  part  of 
his  testimony,  that  a  part  of  his  pay  from  the 
plaintiff  was  to  go  on  what  he  then  owed  the 
plaintiff,  and  the  residue  was  to  be  paid  in 
goods.  In  a  subsequent  part  of  his  testimony, 
he  said  that  nothing  of  this  kind  was  said  at 
the  time  the  contract  was  completed.  Hewitt 
did  the  work,  and  the  plaintiff  demanded  pay- 
ment, which  was  refused.  ^The  jury  found  a 
verdict  for  the  plaintiff  for  $11,  the  value  of 
work,for  which  the  justice  rendered  judgment. 
On  certiorari  the  C.  P.  reversed  the  judgment; 
and  the  plaintiff  now  brings  error. 

Mr.  P.  G.  Clark,  for  plain  tiff  in  error.cited 
4  Cow.,  432;  9  Id.,  639;  10  Wend.,  461;  5  Id., 
277;  7  Johns.,  463  ;  8  Id.,  376;  10  Id.,  412. 

Mr.  Jared  M.  Smith,  for  defendant  in 
error,  cited  20  Wend.,  201  ;  Cowen,  Tr.,  277, 
278;  8  Johns.,  253. 

* By  the  Court,   Bronson,   Ch.  J.     [*163 

The  defendant  makes  two  objections  to  the  re- 
covery before  the  justice:  first,  that  his  prom- 
ise was  without  consideration;  and  second, that 
it  was  a  promise  to  pay  the  debt  of  Hewitt, and 
void  within  the  Statute  of  Frauds  because  it 
was  not  in  writing. 

So  far  as  relates  to  consideration, the  defend- 
ant's undertaking  can  be  supported  upon  two 


NOTE.— Statute  of  Frauds— Promise  to  pay  debt  of 
another  on  a  new  and  original  consideration.  For  a 
full  discussion,  see  Farley  v.  Cleveland,  4  Cow.,  432, 
note. 
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grounds;  first,  as  a  case  of  mutual  promises, 
where  the  undertaking  of  one  party  is  the  con- 
sideration for  the  undertaking  of  the  other  ; 
and  second, as  the  more  simple  case  of  a  prom- 
ise by  the  defendant  to  pay  for  services  to  be 
performed  at  his  request.  It  only  differs  from 
the  common  case  of  a  promise  to  pay  for  serv- 
ices to  be  rendered  on  request,  in  the  fact  that 
the  payment  was  to  be  made  to  a  different  man 
from  the  one  who  actually  did  the  labor.  That 
fact  does  not  affect  the  question  of  considera- 
tion. Whether  the  payment  should  be  made 
to  one  man  or  to  another,  the  defendant  prom- 
ised nothing  more  than  an  equivalent  for  what 
he  was  to  receive,  and  what  he  has  in  fact  re- 
ceived. If  the  defendant's  promise  had  been 
to  pay  in  money  instead  of  boards,  I  see  no 
reason  why  the  plaintiff  might  not  have  recov- 
ered on  the  common  count  for  work,  labor  and 
services.  True  the  plaintiff  did  not  perform 
the  labor  with  his  own  hands;  but  he  performed 
it  by  the  hands  of  another  (Hewitt),  which  is 
the  same  thing  in  legal  effect.  Qui  facit  per 
alium,  facit  per  se.  For  the  purpose  of  doing 
this  work,  Hewitt  was  the  servant  or  hired  man 
of  the  plaintiff. 

This  view  of  the  case  is  also  a  full  answer  to 
the  objection  on  the  Statute  of  Frauds.  The 
plaintiff,  by  his  servant,  has  made  machine 
frames  for  the  defendant  on  his  promise  to  pay 
for  them  when  made.  The  defendant  did  not 
agree  to  pay  Hewitt's  debt  to  the  plaintiff,  nor 
to  pay  the  plaintiff  for  goods  to  be  delivered  to 
Hewitt ;  but  his  engagement  was,  to  pay  the 
plaintiff  for  work  which  he,  by  Hewitt.should 
do  for  the  defendant.  As  between  the  parties 
to  this  suit,  it  was  wholly  unimportant  wheth- 
er the  plaintiff  had  paid  Hewitt  before  he  did 
the  work,  or  whether  he  was  to  pay  him  after- 
wards; nor  was  it  of  any  consequence  whether 
164*]  Hewitt  ever  got  his  pay.  *That  was  a 
matter  between  him  and  the  plaintiff;  and  with 
which  the  defendant  had  no  concern. 

Upon  the  defendant's  interpretation  of  the 
contract  he  is  not  obliged  to  pay  anybody.  He 
never  agreed  to  pay  Hewitt ;  and  his  promise 
to  pay  the  plaintiff  was  void  within  the  Statute 
of  Frauds;  and  so  he  has  got  the  work  for  noth- 
ing. The  law  interprets  contracts  in  a  much 
more  just  and  equitable  manner.  The  judg- 
ment of  the  C.  P.  must  be  reversed,  and  that 
of  the  justice  affirmed. 

Ordered  accordingly. 

Cited  in-27  Barb.,  184 ;  7  Abb.  Pr.,  432;  2  Hilt,  150. 


BUTTS  t>.  EDWARDS. 

Landlord  and  Tenant — Distress — Practice — Ir- 
regularities —  Special  Damages  —  Agent  Not 
Liable. 

In  conducting  the  proceedings  upon  a  distress  for 
rent,  five  full  days  must  elapse  after  the  day  on 
which  notice  of  the  distress  is  given  before  an  ap- 
praisal of  the  goods  can  be  made  or  notice  of  sale 
given.  Therefore,  where  notice  of  the  distress  was 
given  on  the  ninth,  held,  that  the  appraisal  could 
not  take  place  before  the  fifteenth  of  the  same 
month. 

But  where  the  appraisal  is  made  too  soon,  or  any 
other  irregularity  occurs  after  a  distress  legally 
made,  the  proceedings  are  not  void,  and  trespass 
will  not  lie  against  the  party  making  the  distress ; 
but  only  case  for  the  special  damages  sustained  by 
the  party  aggrieved. 
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And  that  action  can  only  be  sustained  against  the 
party  who  personally  or  by  his  agent  commits  the 
irregular  act. 

Such  action  cannot  be  maintained  against  the 
agent  of  the  landlord  who  issued  the  warrant  in  the 
landlord's  name  and  directed  the  officer  to  take  the 
plaintiff's  property,  and  who  attended  the  sale  and 
received  the  rent  collected  by  the  distress  but  had 
no  agency  in  or  actual  knowledge  of  the  irregular- 
ity. 

Where  the  irregularity  consisted  in  making  the 
appraisal  and  the  sale  one  day  before  the  time  pre- 
scribed by  law,  and  there  was  no  proof  of  special 
damages,  held,  that  only  nominal  damages  were  re- 
coverable. Per  Jewett,  J. 

Citations— 2  R.  S.,  sees.  24-28 :  2  Hill,  355,  356,  and 
notes :  8  Co.,  146 ;  1  R.  L.,  436 ;  11  Geo.  II.,  ch.  19,  sec. 
19 ;  1 H.  Bl.,  13 ;  2  Camp.,  115 ;  2  Str..  873 ;  1  Moody  & 
M.,  172 ;  Woodf .  Land.  &  Ten.,  ed.  1816,  p.  516  ;  15 
Wend.,  368 ;  23  Wend.,  462. 

CASE,  tried  at  the  Oswego  Circuit  in  June, 
1844,  before  Gridley,  C.  Judge.  The  ac- 
tion was  brought  to  recover  damages  on  ac- 
count of  alleged  irregularities  in  conducting  a 
distress  of  certain  personal  property  which  the 
plaintiff  claimed  as  mortgagee,  which  was  dis- 
trained and  sold  for  rent  due  to  Gerrit  Smith, by 
virtue  of  a  distress  warrant  issued  and  signed 
by  the  defendant  as  the  agent  of  Smith. 
*The  plaintiff's  interest  in  the  property  [*  1 65 
as  the  holder  of  a  chattel  mortgage  which  had 
been  duly  recorded;  the  demise  by  Smith  of  the 
Oswego  Hotel,  the  premises  upon  which  the 
property  was  seized ;  the  fact  that  rent  was  in 
arrear;  the  authority  of  the  defendant  to  act 
as  the  agent  of  Smith  and  the  regularity  of  the 
distress  warrant  and  affidavit  annexed  were 
severally  proved  or  admitted.  The  warrant 
was  dated  March  9,  1844,  and  was  on  that  day 
delivered  to  a  constable  of  the  Town  of  Scriba, 
in  which  the  demised  premises  were  situated, 
who  was  one  of  the  officers  to  whom  it  was  di- 
rected and  who  on  the  same  day  distrained  a 
quantity  of  furniture  in  the  hotel,  and  served 
the  notice  and  inventory  required  by  the  stat- 
ute. On  the  14th  day  of  the  same  month  he 
caused  the  property  to  be  appraised,  and  af- 
fixed notices  for  a  sale  thereof  on  the  ensuing 
19th  day  of  March,  on  which  day  he  sold  the 
same  at  auction.  The  defendant  personally 
delivered  the  warrant  to  the  constable  and  di- 
rected him  to  distrain  the  property  in  question. 
He  gave  no  directions  as  to  the  manner  of  ex- 
ecuting the  warrant  and  did  no  other  act  until 
the  day  of  sale,  when  he  attended  and  bid  upon 
some  articles  but  did  not  purchase  any,  the 
whole  being  struck  off  to  other  persons.  He 
received  the  proceeds  of  the  sale  to  the  amount 
which  was  due  for  rent, which  was  paid  to  him 
by  the  purchaser,  and  signed  a  receipt  to  the 
officer  in  the  name  of  Smith,  the  landlord. 

The  irregularities  complained  of,  and  which 
were  relied  on  at  the  circuit,  were:  1.  That 
one  of  the  notices  of  sale  was  affixed  on  the 
inside  of  the  door  of  the  sitting  room  of  the 
hotel,  which  it  was  insisted  was  not  a  "  con- 
spicuous part  of  the  demised  premises  ;"  and 
2.  That  the  sale  was  made  sooner  than  the 
law  authorized  a  distress  for  rent  to  be  sold. 

The  defendant's  counsel  moved  for  a  non- 
suit, alleging  that  no  irregularity  had  been 
proved;  but  if  this  were  otherwise,  that  the 
defendant  was  not  privy  to  it  and,  therefore, 
was  not  responsible  in  this  action.  The  judge 
directed  a  nonsuit,  holding  that  the  notice  upon 
the  premises  was  properly  posted.  He  said  he 
was  inclined  to  the  opinion  that  the  sale  was  at 
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an  earlier  day  than  the  statute  authorized,  but 
166*]  held  that  the  defendant  being  *merely 
the  agent  of  the  landlord  to  collect  the  rent, 
and  not  having  himself  committed  the  irregu- 
larity, was  not  responsible.  The  plaintiff  ex- 
cepted,  and  now  moves  for  a  new  trial  on  a 
bill  of  exceptions. 

Mr.  N.  Bennett,  for  plaintiff.  The  dis- 
tress was  irregularly  conducted:  1.  In  respect 
to  the  notice  upon  the  premises;  and  2.  In 
selling  within  ten  days  from  the  time  of  giving 
notice  of  the  distress.  2  R.  S.,  504,  sees.  24-26; 
3  Chit.  Gen.  Pr.,  109;  Bk.  v.  Ives,  2  Hill,  356, 
and  n.  b. 

The  defendant  is  responsible  upon  the  facts 
in  this  case.  2  R.  8.,  504,  sec.  28;  Connah  v. 
Hale,  23  Wend.,  462;  Marquissee  v.  Ormston, 
15  Id.,  368. 

It  is  settled  by  many  cases  that  all  who  un- 
lawfully interfere  with  or  attempt  to  exercise  a 
control  over  the  property  of  another,  whether 
as  a  principal  party  or  an  accessary,  are  liable 
to  the  owner. 

Mr.  D.  Cady,  for  the  defendant,  cited 
Turnpike  Road  v.  Haywood,  10  Wend.,  422;  1 
Oow.Tr.,264;  Charles  v.Stansbury, 3  Johns., 261. 

By  the  Court,  Jewett,  J.  The  statute 
makes  it  the  duty  of  the  officer  making  a  dis- 
tress for  rent,  immediately  thereafter  to  give 
notice  thereof  with  the  cause  of  such  distress, 
the  amount  of  rent  due,  and  an  inventory  of 
the  articles  taken,  by  leaving  the  same  with  the 
tenant;  and  if  at  the  expiration  of  five  days 
from  the  day  of  the  service  of  such  notice,  the 
amount  of  rent  due,  together  with  the  costs  of 
the  distress  shall  not  be  paid  and  the  goods 
shall  not  be  replevied,  the  officer  is  to  pro- 
cure an  appraisal  to  be  made  in  the  manner 
particularly  pointed  out  by  the  statute.  He  is 
then  to  give  five  days'  public  notice  of  the  sale, 
and  one  of  the  notices  to  be  affixed  on  a  conspic- 
uous part  of  the  demised  premises;  and  at  the 
time  and  place  appointed  he  is  to  sell  the  prop- 
erty at  auction,  pay  the  rent  and  the  costs  and 
167*]  *charges,  and  return  the  surplus,  if 
any,  to  the  owner  of  the  goods.  2  R.  S.,  sees. 
24-28. 

The  28th  section  declares  that, '  'When  any  dis- 
tress shall  be  made  for  rent  justly  due,  and  any 
irregularity  or  unlawful  act  shall  be  afterwards 
done  by  the  party  distraining  or  his  agent,  the 
distress  shall  not,  therefore,  be  deemed  un- 
lawful, nor  the  party  making  it  a  trespasser 
from  the  beginning;  but  the  party  aggrieved 
may  maintain  an  action  of  trespass  or  of  tres- 
pass on  the  case,  and  may  recover  full  satis- 
faction for  the  special  damages  he  may  have 
sustained  by  such  irregularity,  or  such  unlaw- 
ful act,  with  full  costs  of  suit,  and  no  more," 
etc. 

The  distress  in  this  case  was  regularly  made, 
but  the  notice  of  sale  was  given  one  day  too 
soon.  Five  days  from  the  time  of  making  the 
distress  and  serving  the  notice  thereof  did  not 
expire  until  after  the  14th  of  March.  The  ap- 
praisal could  not  regularly  have  been  made  un- 
til five  days  had  expired  from  the  day  of  serving 
notice  of  the  distress.  The  earliest  day,  there- 
fore, for  the  appraisal  and  for  giving  notice  of 
sale  was  the  15th  day  of  March.  Bk.  v.  Ives, 
2  Hill,  355,  356  and  notes. 

The  more  important  question  is,  whether  the 
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defendant  under  the  facts  proved  is  responsi- 
ble. At  common  law,  if  there  were  any  irreg- 
ularity in  conducting  the  proceedings  upon  a 
distress  for  rent  legally  made,  the  parties  be- 
came trespassers  ab  initio.  8  Coke,  146.  That 
rule  is  altered  by  the  provision  above  referred 
to,  which  is  substantially  like  the  10th  section 
of  the  Act  of  April  5,  1813.  1  R.  L.,  436,  and 
11  Geo.  II.,  ch.  19,  sec.  19.  It  declares  that  for 
such  irregularity  the  party  aggrieved  may 
maintain  an  action  of  trespass  or  of  trespass  on 
the  case,  and  may  recover  full  satisfaction  for 
the  special  damages. 

Under  the  English  statute  it  has  been  held 
that  trover  would  not  lie  where  goods  had  been 
irregularly  sold  after  a  legal  distress.  Wallace 
v.  King,  1  H.  Bl.,  13;  Broome  v.  Rice,  2  Str., 
873.  And  so  it  was  held,  that  if  a  distress  was 
regular  in  other  respects  trespass  could  not  be 
maintained  for  an  omission  to  appraise  under 
the  Act  referred  to.  Messing  v.  Kemble,  2 
Camp.,  115.  But  case  was  held  to  lie  for  such 
irregularity.  *Avenell  v.  Croker,\  Mood.  [*  168 
&  M. ,  172.  Woodf  all,  in  his  treatise  of  the  Law 
of  Landlord  and  Tenant  (ed.  1816,  p.  516)  says, 
"  The  true  construction  of  the  provision  in  11 
Geo.  II.,  ch.  19,  sec.  19,  is  that  the  party  must 
bring  trespass,  if  the  irregularity  be  in  the  nat- 
ure of  an  act  of  trespass,  and  case  if  it  be  in 
itself  the  subject-matter  of  an  action  on  the 
case."  In  Marquissee  v.  Ormston,  15  Wend., 
368,  it  was  held  that  trespass  might  be  sus- 
tained against  the  landlord  where  the  plaintiff's 
property  had  been  taken  and  sold  under  a  dis- 
tress warrant  for  rent  issued  by  the  defendant, 
when  the  affidavit  was  defective,  as  it  showed 
that  the  landlord  had  omitted  an  essential  con- 
dition and,  therefore,  had  no  right  to  distrain; 
but  it  was  conceded  that  for  an  irregularity  in 
the  proceedings,  when  the  right  existed,  case 
would  be  the  only  proper  action. 

That  an  action  on  the  case  may  be  sustained 
for  the  injury  complained  of  there  can  be  no 
doubt;  but  I  am  of  opinion  that  it  cannot  be 
sustained  against  the  defendant  under  the  evi- 
dence given  in  this  case.  To  render  the  de- 
fendant liable  in  this  action,  it  was  necessary 
to  show  that  he  had  omitted  to  do  some  act 
which  he  ought  to  have  done,  or  had  done  it 
improperly,  or  had  done  some  act  which  he 
ought  not  to  have  done,  by  which  injury  re- 
sulted to  the  plaintiff.  It  is  conceded  that  the 
distress  was  regularly  made,  for  rents  justly 
due,  and  that  the  particular  goods  taken  were 
liable  to  seizure  for  that  cause.  But  it  is  said 
that  the  defendant,  by  bidding  at  the  sale  and 
receiving  the  proceeds  in  satisfaction  of  the 
rent,  was  accessory  to  the  irregularity  or  un- 
lawful act  of  the  officer,  and  was,  therefore,  in 
the  eye  of  the  law,  guilty  in  his  ownjperson  of 
the  wrong  imputable  to  such  officer.  The 
counsel  for  the  plaintiff  has  referred  to  several 
cases  to  sustain  the  undeniable  proposition, 
that  one  who  directs,  aids,  or  counsels  the 
commission  of  a  tort,  or  afterwards  adopts  the 
act,  is  a  principal,  and  as  such  liable.  Among 
these,  Connah  v.  Hale,  23  Wend.,  462,  is  much 
relied  on.  In  that  case  the  defendant  directed 
the  officer  to  make  a  distress  upon  the  plaint- 
iff's property,  which  was  not  liable  to  be  dis- 
trained, and  trover  was  held  to  lie.  But  that 
is  not  the  case  at  bar.  If  the  distress  in  this 
case  had  been  unlawful,  either  for  the  want  of 
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169*]  a  *sufficient  warrant  or  a  proper  affi- 
davit, or  for  any  other  cause,  the  defendant 
would  have  been  liable  in  trespass  or  trover 
upon  the  evidence  here  given  that  the  officer 
acted  by  his  directions.  But  the  seizure  was 
regular  and  lawful,  and  although  an  irregu- 
larity has  occurred  in  the  subsequent  proceed- 
ings which  upon  common  law  principles  would 
render  all  concerned  in  the  taking  of  the  prop- 
erty trespassers  from  the  beginning,  the  stat- 
ute interposes  a  shield  to  protect  them  from 
that  consequence.  It  at  the  same  time  extends 
to  the  party  aggrieved  a  remedy  for  the  spe- 
cial damages  which  he  may  have  suffered  from 
the  irregular  act.  But  it  does  not  declare 
against  whom  the  action  for  such  special  dam- 
ages shall  be  brought.  To  ascertain  this,  there- 
fore, resort  must  be  had  to  the  general  rules 
of  law;  and  by  these  we  are  instructed  that  in 
actions  in  form  ex  delicto,  the  person  commit- 
ting the  injury  either  by  himself  or  agent  must 
in  general  be  defendant. 

The  injury  complained  of  in  this  case  was 
the  consequence  of  the  omission  of  an  act 
which  the  officer,  not  the  defendant,  was  by 
law  required  to  perform.  The  defendant  is  not 
shown  to  be  guilty  either  of  a  non-feasance 
or  misfeasance  in  person  or  by  his  agent,  nor 
does  it  appear  that  he  even  had  any  knowledge 
or  information  that  the  officer  had  omitted  any 
duty  or  had  proceeded  in  any  respect  illegally. 
It  is  urged  that  as  he  knew  the  time  when  the 
seizure  was  made  and  the  day  of  sale,  he  must 
necessarily  have  known  that  ten  days  had  not 
intervened;  and  that  his  receiving  the  proceeds 
of  sale  with  such  knowledge  of  the  irregular- 
ity constituted  him  a  wrong-doer  by  adoption. 
I  cannot  assent  to  the  soundness  of  this  rea- 
soning. Suppose  the  owner  of  the  goods  had 
consented  that  the  constable  might  sell  upon 
the  notice  actually  given,  or  without  any  no- 
tice or  appraisal  having  been  made,  is  there 
any  doubt  but  that  the  officer  as  between  him 
and  the  owner  would  be  justified?  If  so,  the 
defendant  had  a  right  to  presume  such  con- 
sent. The  landlord  was  entitled  to  the  pro- 
ceeds of  the  sale  notwithstanding  the  want  of 
legal  notice,  and  the  defendant  as  his  agent  in- 
curred no  liability  by  receiving  such  proceeds 
17O*]  from  the  officer.  The  "plaintiff's  in- 
jury or  the  defendant's  liability  does  not  in  any 
respect  result  from  the  appropriation  of  the 
avails  of  the  sale. 

The  liability  of  the  party  in  fault,  only  ex- 
tends to  make  good  such  special  damages  as 
the  owner  of  the  goods  sustained  in  conse- 
quence of  the  irregularity  or  unlawful  act.  It 
does  not  follow  that  by  such  sale  the  owner 
sustained  any  real  injury.  It  may  well  have 
been  that  no  loss  or  even  inconvenience  re- 
sulted from  the  irregularity  complained  of.  It 
is  a  supposable  case  that  the  tenant  or  owner 
of  the  goods  did  not  design  to  pay  the  rent,  and 
that  the  goods  brought  their  full  value,  or  that 
the  owner  consented  that  the  sale  should  take 
place  without  appraisal  or  formal  notice.  Un- 
der such  circumstances,  the  party  aggrieved 
would  at  most  be  entitled  to  nominal  damages. 
Avenell  v.  Croker,  1  Mood.  &  M.,  172.  I  think 
the  nonsuit  was  properly  granted. 
New  trial  denied. 

Cited  in— 75  N.  Y..  242 ;  48  Barb.,  72 ;  35  How.  Pr., 
245 :  5  Hob.,  441 ;  7  W.  Dip.,  371. 
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Chattel  Mortgage — Default — Mortgagee's    Title. 

Where  a  chattel  mortgage  contained  a  provision 
that  upon  default  of  payment  of  the  mortgage  debt 
at  the  time  agreed  on,  the  mortgagee  might  sell  the 
property  at  auction  or  private  sale,  and  pay  the 
debt  and  expenses  out  of  the  avails ;  held,  the  mort- 
gagee's title  became  absolute  at  law  upon  default 
in  payment  without  any  sale  being  made. 

Citations— 1  Hill,  475 ;  23  Wend.,  667 ;  12  Wend.,  62 ; 
11  Wend.,  109 ;  9  Wend.,  83 ;  1  Chit.  PI.,  170,  7th  Am. 
ed. 

ERROR  from  the  Oswego  C.  P. ,  to  review  a 
judgment  of  that  court  affirming  a  judg- 
ment rendered  before  a  justice  of  the  peace. 
The  action  in  the  justice's  court  was  trover  for 
a  cow  brought  by  McVanner  against  Burdick, 
to  which  the  defendant  pleaded  not  guilty. 
The  cause  was  tried  by  a  jury.  On  the  trial  the 
defendant  admitted  the  taking  of  the  cow  and 
that  her  value  was  $18.  He  then  gave  in  evi- 
dence a  chattel  mortgage  of  the  cow  executed 
by  the  plaintiff  to  one  John  Parker,  dated  June 
6,  1843.  It  recited  that  the  mortgagor  owed 
Parker  *$3,  to  secure  the  payment  of  [*  1 7  1 
which  he  sold,  transferred  and  delivered  the 
cow  to  the  mortgagee:  provided  that  if  he,  the 
mortgagor,  should  pay  the  $3  and  interest  on 
or  before  July  1,  1843,  the  transfer  should  be 
void;  but  in  case  of  non-payment  at  that  time 
the  mortgagee  was  to  have  full  power  to  take 
possession  of  the  cow  and  sell  her,  and  to  pay 
the  debt  out  of  the  proceeds.  If  the  mortgagee 
should  at  any  time  deem  himself  insecure,  he 
was  authorized  to  take  and  sell  the  animal  at 
auction  or  private  sale,  and  pay  the  debt  and 
expenses  out  of  the  proceeds. 

Parker,  on  the  8th  November  following,  as- 
signed the  mortgage  to  the  defendant.  The 
taking  was  subsequent  to  the  assignment,  and 
the  suit  was  commenced  at  a  still  later  day  in 
November,  1843. 

It  was  then  admitted  that  shortly  after  the 
defendant  had  taken  the  cow  into  his  posses- 
sion and  before  the  commencement  of  the  suit, 
the  plaintiff  tendered  to  the  defendant  the 
sum  secured  by  the  mortgage,  with  interest 
and  costs,  and  demanded  the  cow,  but  the  de- 
fendant refused  to  give  her  up.  The  jury  gave  a 
verdict  for  the  plaintiff  upon  which  the  justice 
rendered  judgment.  The  defendant  brought 
error  to  this  court  upon  the  judgment  of  affirm- 
ance. 

Mr.  L.  Johnson,  for  plaintiff  in  error,  cited 
8  Johns.,  96;  7  Cow.,  290;  9  Wend.,  80;  11  M, 
106;  12  Id.,  62;  23  Id.,  667;  1  Hill,  473. 

Mr.  A.  G.  Hull,  for  defendant  in  error, 
maintained  that  where  there  was,  as  in  this 
case,  a  provision  in  a  mortgage  of  personal 
property  for  a  sale  and  satisfaction  of  the  debt 
from  the  proceeds,  the  mortgaged  property  was 
liable  to  be  redeemed  at  any  time  before  such 
sale  h'ad  taken  place. 

By  the  Court,  Beardsley,  J.  By  the  mort- 
gage to  Parker,  and  the  failure  to  pay  accord- 
ing to  its  terms,  the  plaintiff  lost  all  legal  right 
to  the  cow,  an  absolute  title  to  her,  at  law, 
being  vested  in  the  mortgagee.  Fuller  v.  Acker, 
1  Hill,  475;  Smith*v.  Acker.  23  Wend.,  \*172 
667;  Patchin  v.  Pierce,  12  Id.,  62;  Case  v.  Bough- 
ton,  11  Id.,  109;  Langdon  v.  Buell,  9  Id.,  83. 
The  assignment  transferred  Parker's  title, 
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which  was  then  complete,  to  the  defendant, 
who  thereby  became  absolute  owner,  and  as 
such  might  at  any  time  take  the  cow  from 
the  possession  of  the  plaintiff,  whose  only 
rights  were  those  of  a  naked  bailee. 

The  action  was  trover,  which  cannot  be 
maintained  without  proving  property,  general 
or  special,  in  the  plaintiff.  1  Chit,  PL,  170, 
7th  Am.  ed.  But  as  between  these  parties  this 
plaintiff  had  neither.  At  law  he  had  no  title 
whatever  against  the  defendant,  and  could 
only  redeem  in  equity,  a  right  which  in  this 
case,  owing  to  the  small  value  of  the  property, 
could  not  be  enforced  in  the  Court  of  Chancery. 
But  this  circumstance  cannot  change  the  con- 
struction of  the  mortgage,  nor  give  to  the 
plaintiff  a  right  or  a  remedy  which  he  would 
not  have  if  the  property  was  of  greater  value. 

This  mortgage  expressly  authorized  the  mort- 
gagee to  sell  the  mortgaged  property  and  thus 
satisfy  the  debt  due  to  him  ;  but  it  did  not  re- 
quire him  to  do  so  or  forfeit  his  rights  under 
the  mortgage.  A  power  to  sell  like  this  is  often 
found  in  chattel  mortgages,  but  'it  has  never 
been  supposed  to  extend  the  time  of  payment 
specified  in  the  mortgage,  nor  under  any  cir- 
cumstances to  re-invest  the  mortgagor  with  title 
to  the  property. 

The  judgments  were  erroneous. 

Judgments  reversed. 

Explained— 35  Cal.,  411. 

Cited  in— 13  N.  Y.,  565 ;  26  N.  Y.,  71 ;  40  N.  Y.,  103 ; 
60  N.  Y.,  218;  12  Barb.,  533,  678;  43  Barb.,  611;  34 
How.  Pr..  388  ;  12  Abb.  Pr.,  102  ;  1  Abb.  N.  S.,  73;  3 
Sandf .,  609 ;  1  Rob.,  171 ;  43  Super.,  339  ;  2  Cliff.,  457  : 
101  U.  S.,  742 ;  27  Cal.,  269. 


WHEELER  v.  MILLER. 

Pleading — Profert. 

It  is  not  a  sufficient  excuse  for  the  omission  of  a 
profert  in  a  declaration  in  covenant  that  the  deed 
on  which  the  action  is  founded  was  at  the  time  of 
its  execution  delivered  to  a  third  person  for  the 
benefit  of  the  parties. 

It  would  have  been  enough  if  the  declaration  had 
averred  that  the  deed  remained  in  the  hands  of  the 
depositary,  and  that  the  plaintiff  could  not  produce 
it  to  the  court.  Semble.  Per  Bronson,  Ch.  J. 

Citation— 2  St.,  1198. 

/COVENANT  upon  a  guaranty  under  seal, 
\J  executed  by  the  defendant  and  annexed 
173*]  *to  articles  of  agreement  between  the 
plaintiff  and  one  T.  L.  The  declaration  does 
not  contain  any  profert,  but  has  the  following 
as  a  substitute:  "  Which  said  guaranty  ana 
agreement  of  the  said  defendant,  sealed  with  the 
seal  of  the  said  defendant,  the  date  whereof  is, 
etc.,  was  then  and  there  delivered  with  the 
said  agreement  so  as  aforesaid  made  and  exe 
cuted  between  the  said  plaintiff  and  the  said 
T.  L.  into  the  custody,  care  and  possession  of 
T.  Burroughs  for  the  benefit  of  the  said  par- 
ties thereto,  and  which  said  covenant  and  guar- 
anty was  and  is  as  follows,  to  wit." 

Special  demurrer  for  the  want  of  a  profert. 
Joinder. 

Mr.  M.  T.  Reynolds,  for  defendant. 

Mr.  K.  Miller,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  The  excuse 
of  the  pleader  for  not  making  profert  of  the 
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deeds  on  which  the  action  is  founded  is,  that 
they  were  at  the  time  of  making  them  deliv- 
ered into  the  possession  of  one  Burroughs  for 
the  benefit  of  the  parties.  That  is  not  enough. 
It  should  have  been  alleged,  at  the  least,  that 
the  deeds  still  remained  in  the  hands  of  Bur- 
roughs, and  that  the  plaintiff  could  not  pro- 
duce them  to  the  court.  It  is  a  good  excuse 
for  not  making  profert  that  the  deed  has  been 
destroyed,  or  is  in  the  hands  of  the  opposite 
party,  so  that  the  party  pleading  the  deed  can- 
not produce  it.  I  am  not  aware  that  it  has  ever 
been  held  sufficient  to  say  that  the  deed  is  in 
the  hands  of  a, third  person.  But  I  think  that 
is  enough,  where  the  party  adds  that  he  can- 
not produce  it.  In  White  v.  Montgomery,  2  St. , 
1198,  the  bond  on  which  the  suit  was  brought 
was  in  the  hands  of  a  third  person,  and  the 
court  made  an  order  that  he  should  give  oyer 
of  the  bond.  But  he  was  an  attorney  over 
whom  the  court  could  exercise  summary  au- 
thority. In  this  case  the  plaintiff  may  have 
no  means  of  obtaining  the  agreement  from 
Burroughs,  until  he  can  be  required  to  pro- 
duce it  on  a  subpotna  ducestecum.  To  say  that 
the  party  cannot  *excuse  the  want  of  [*174 
profert  in  such  a  case,  might  amount  to  a  de- 
nial of  all  remedy.  For  where  profert  is  prop- 
erly made  oyer  cannot  be  denied  ;  and  a  de- 
mand of  oyer  would  put  ap  end  to  the  plaint- 
iff's suit.  But  the  plaintiff  must  amend,  and 
either  make  profert  or  give  a  more  full  excuse 
for  omitting  it. 

Judgment  for  the  defendant. 

Explained— 38  How.  Pr.,  303 ;  7  Abb.  N.  S.,  316. 


SHEPARD  «.  PHILBRICK. 

Mortgages  —  Statute   Foreclosure  —  Purchaser's 
Eight  to  Growing  Crops — Trover. 

The  purchaser  of  mortgaged  premises,  sold  pur- 
suant to  a  statute  foreclosure,  is  entitled  to  crops 
sown  by  the  mortgagor  and  growing  on  the  land  at 
the  time  of  the  sale. 

So  held  where  one  who  had  purchased  the  crop  be- 
fore the  foreclosure  on  execution  against  the  mort- 
gagor, brought  trover  against  the  purchaser  under 
the  sale  on  foreclosure,  who  having  entered  had 
harvested  and  carried  away  the  crops.  See  n.  b. 

Citations— 2  Johns.,  418 :  9  Johns.,  112 ;  Powell, 
Mort.  1st  Am.  ed.  from  4th  Lond.  ed.,  207-210;  8 
Wend.,  584. 

TERROR  to  the  Onondaga  C.  P.  to  review  a 
.1^  judgment  of  that  court  in  a  cause  arising 
on  appeal  from  the  judgment  of  a  justice  of 
the  peace.  Philbrick  brought  trover  against 
Shepard  for  a  quantity  of  wheat  growing, 
which  the  defendant,  as  alleged  converted,  by 
cutting  and  drawing  it  away. 

On  the  trial  in  the  C.  P.  the  following  facts 
appeared  in  evidence.  The  wheat  in  question 
was  sown  by  one  Wright  upon  land  then  in 
his  possession,  in  the  summer  or  autumn  of 
1842.  The  plaintiff  claimed  title  to  it  by  a 
purchase  on  an  execution  against  Wright  is- 
sued by  a  justice  of  the  peace.  The  judgment 
was  duly  proved  and  the  execution  was  de- 
livered to  a  constable  August  3,  1842,  who 
levied  on  the  wheat  on  the  14th  day  of  October 
following,  and  having  duly  advertised,  sold  it 
on  the  30th  of  the  same  month,  the  plaintiff 
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being  the  purchaser  and  the  wheat  having  then 
just  come  up. 

The  defendant  harvested  the  wheat  in  Au- 
gust, 1843.  His  title  was  as  follows  :  in  Feb- 
ruary, 1841,  Wright  mortgaged  the  farm  on 
which  the  wheat  grew  to  Green,  to  secure 
175*]  $469.62,  by  *ten  annual  installments 
with  annual  interest.  March  30,  1843,  the 
farm  was  sold  under  the  mortgage,  pursuant 
to  advertisement,  according  to  the  statute,  and 
Green  the  mortgagee  became  the  purchaser. 
The  mortgage  had  been  duly  recorded,  and 
the  proceedings  on  the  foreclosure  were  regu- 
lar and  were  duly  proved.  On  the  5th  day  of 
April,  1843,  Green  sold  and  conveyed  the  farm 
to  Park,  who  on  the  28th  day  of  May  follow 
ing  sold  and  conveyed  it  to  the  defendant,  who 
went  into  possession  in  the  spring  of  1843, 
and  was  in  possession  when  he  harvested  the 
wheat. 

The  court  was  of  opinion  that  the  plaintiff's 
was  the  preferable  title,  and  so  charged  the 
jury,  who  found  for  the  plaintiff  $36.45  dam- 
ages. The  defendant  excepted  and  brought 
error  here. 

Messrs.  Gardner  and  Burdick,  for  plaint- 
iff in  error. 

Mr.  D.  Gott,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  A  growing  crop, 
raised  annually  by  labor  and  cultivation  is,  as 
it  respects  an  execution  against  the  owner,  a 
mere  chattel,  and  subject  as  such  to  be  taken 
and  sold  under  it.(a)  A  purchaser  on  such  sale 
acquires  the  rights  and  interests  of  the  de- 
fendant in  the  execution  to  the  crop,  with  the 
right  of  ingress,  egress  and  regress  for  the  pur- 
pose of  gathering  and  carrying  it  away.  Whip- 
pie  v.  Foot,  2  Johns.,  418;  Stewart  v.  Doughty, 
did.,  112. 

The  title  and  interest  of  Wright  in  the  crop 
of  wheat  in  question  growing  upon  the  mort- 
gaged premises,  was  entirely  subject  to  and 
liable  to  be  devested  by  a  foreclosure  and  sale 
under  the  mortgage  to  Green.  The  crop  as 
well  as  the  land  was  a  security  for  the  mort- 
gage debt ;  and  on  the  sale  of  the  land  under 
the  mortgage  passed  to  the  purchaser,  that  be- 
ing a  paramount  title  to  Philbrick's  title  ac- 
quired under  the  execution.  Pow.  Mort.,  1st 
Am.  ed..  from  4th  Lond.  ed.,  207-210  ;  Lane 
v.King,  8  Wend.,  584. 

176*]  *8hepard  having  acquired  the  title 
to  the  mortgaged  premises,  which  carried  with 
it  a  title  to  the  crop  growing,  and  having  ac- 
quired actual  possession  of  the  premises, 
showed  a  perfect  title  to  the  wheat  in  contro- 
versy as  well  against  Wright  as  Philbrick,  the 
latter  having  no  greater  right  or  interest  in  the 
crop  than  the  former  would  have  had,  if  it 
had  not  been  sold  on  execution  against  him 
prior  to  the  sale  under  the  mortgage.  There 
must  be  a  venire  de  now.(b) 

Judgment  reversed. 

(a)  Green  v.  Armstrong:,  1  Den.,  550. 

(b)  The  English  doctrine  is  well  settled  in  conform- 
ity with  the  point  here  decided,  as  appears  from 
the  citations  from  Powell  on  Mortgages.    See,  also, 
Keech  v.  Hall,  Doug.,  21.  But  in  England  the  mort- 
gagee may  bring  ejectment  and  the  mortgagor  is 
not  entitled  to  notice  to  quit.    In  this  State  it  has 
been  long  settled  that  a  notice  to  quit  is  necessary ; 
Jackson  v.  Laughhead,  2  Johns..  75 :  Jackson  v.  Ful- 
ler, 4  Id.,  215;  Jackson  v.  Hopkins,  18  Id.,  487;  and 
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now  by  the  Revised  Statutes  ejectment  cannot  be 
maintained  at  all  until  foreclosure.  Vol.  2,  312,  sec. 
57.  In  Lane  v.  King,  referred  to  in  the  text,  the 
growing  crops  were  raised  by  a  tenant,  of  the  mort- 
gagor, and  the  decision  was  placed  upon  the  ground 
that  such  tenant  was  not  in  privity  with  the  mort- 
gagee. If  the  mortgagor,  before  forfeiture,  should 
put  in  a  crop,  and  a  third  person  should  become  a 
purchaser  of  such  crop,  also  before  any  default  in 
paying  the  mortgage  debt ;  and  before  the  crop  was 
harvested  a  default  should  occur  and  the  mort- 
gagee should  obtain  possession  under  a  foreclosure, 
and  should  enter  and  take  the  crop,  a  question 
would  arise  which  perhaps  is  not  here  decided  ;  for 
in  the  principal  case  it  will  be  seen  that  a  forfeiture 
must  have  occurred  before  the  wheat  in  question 
was  sown.  There  must  have  been  a  default  in  the 
second  installment  payable  in  February,  1842,  to 
have  warranted  a  sale  upon  a  foreclosure  in  March, 
1843. 

Cited  in-42  N.  Y.,  150 ;  49  N.  Y.,  31 ;  10  Am.  Rep., 
324 ;  65  N.  Y.,  416  ;  4  Hun,  423 ;  6  Barb.,  372: 16  Barb., 
196 :  19  Barb.,  321 ;  46  Wis.,  307 ;  37  Mo.,  80. 


*THOMPSON  ET  AL.,  Superintend-  [*177 
ents  of  the  Poor  of  Franklin  County, 

v. 
SMITH. 

Paupers — Statute — Distinction  between   County 
and  Town  Poor — Practice — Duties  of  Officers. 

In  order  to  render  the  expense  of  maintaining  all 
the  poor  of  a  county  a  county  charge,  pursuant  to  2 
R.  S.,  620,  sec.  24,  the  Board  of  Supervisors  must  not 
only  determine  to  abolish  the  distinction  between 
county  and  town  poor,  but  must  file  such  determi- 
nation with  the  county  clerk. 

Until  such  determination  be  filed  the  duties  of  the 
officers  arising  out  of  such  change  in  the  poor  sys- 
tem do  not  attach. 

Consequently,  in  an  action  against  a  member  of 
the  Board  of  Excise  to  recover  a  penalty  for  not 
paying  the  license  money  to  the  County  Treasurer, 
the  filing  of  such  determination  must  be  proved  or 
the  plaintiff  cannot  recover. 

Such  filing  cannot  be  proved  by  parol  unless  it  be 
first  shown  that  primary  evidence  cannot  be  ob- 
tained. 

The  service  of  the  resolution  of  the  Board  of  Su- 
pervisors on  the  town  clerks,  is  not  essential  to  ef- 
fect a  change  of  system,  the  provision  respecting 
such  service  being  only  directory. 

Citations— 1  R.  S.,  620,  sees.  19,  24,  25,  26 ;  1  Phil.  Ev. 
217,  sec.  6,  and  Cow.  &  H.  Notes. 

ERROR  to  the  Franklin  C.  P.  Thompson 
and  the  other  plain  tiff  sin  error,  as  Super- 
intendents of  the  Poor,  sued  Smith,  the  late 
Supervisor  of  the  Town  of  Chateaugay,  before 
a  justice  of  the  peace  for  a  penalty  of  $50  for 
an  alleged  violation  of  the  statute  which  re- 
quires the  Commissioners  of  Excise,  of  which 
the  supervisor  is  one,  to  pay  over  all  moneys  re- 
ceived by  them  for  licenses  to  the  County  Treas- 
urer. The  provision  is  limited  to  those  counties 
in  which  "the  supervisors  shall  have  deter- 
mined to  abolish  the  distinction  between  town 
and  county  poor;"  and  a  penalty  of  $50  is  im- 
posed upon  any  commissioner  of  excise  who 
shall  neglect  to  make  such  payment,  to  be  re- 
:overed  in  the  name  of  the  Superintendents-of 
he  Poor  of  the  county.  1  R.  S.,  619,  sec.  19. 
The  plaintiffs  having  recovered  before  the 
justice,  the  cause  was  tried  on  appeal  in  the  C. 
P.  in  April,  1845.  The  plaintiffs  proved  a  res- 
olution of  the  Board  of  Supervisors  of  the  coun- 
ty passed  at  the  annual  meeting  in  November, 
1830,  as  follows:  "Resolved,  that  the  distinc- 
;ion  between  town  and  county  poor  in  the  Coun- 
ty of  Franklin  be  and  is  hereby  abolished. "  It 
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was  not  shown  that  this  resolution  had  been 
filed  with  the  county  clerk.  The  defendant 
178*]  was  proved  to  have  *been  the  Super- 
visor of  Chateaugay  in  the  years  1842  and  1843, 
and  the  plaintiffs  showed  that  in  December, 
1842,  he  paid  to  the  treasurer  of  the  county 
$30  as  excise  money  of  that  year,  and  a  like 
sum  in  May,  1834,  for  the  excise  money  of 
1833,  and  that  these  sums  were  all  he  had  paid. 
Evidence  was  then  given  tending  to  show  that 
the  defendant  had  received  a  larger  sum  than 
the  amount  so  paid  over.  The  plaintiffs  hav- 
ing rested,  the  court,  on  the  motion  of  the  de- 
fendant's counsel,  nonsuited  the  plaintiffs, who 
excepted. 

The  plaintiffs  then  asked  to  give  further  evi- 
dence, and  offered  to  show  by  parol,  that  the 
distinction  between  town  and  county  poor  was 
in  fact  abolished  in  1830,  and  that  since  that 
time  the  poor  of  that  county  had  been  a  county 
charge,  and  that  the  defendant  had  himself 
been  a  superintendent  of  the  poor  two  years 
since  1830,  and  that  during  that  time  all  the 
poor  were  supported  by  the  county.  The  de- 
fendant's counsel  objected  to  the  giving  of  fur- 
ther evidence  and  the  court  would  not  receive 
it.  The  court  rendered  judgment  against  the 
plaintiffs  for  costs,  who  brought  error. 

Mr.  J.  Hutton,  for  plaintiffs  in  error. 

Mr.  A.  B.  Parmelee,  for  defendant  in  er- 
ror. 

By  the  Court,  Beardsley,  J.  The  distinc- 
tion between  county  and  town  poor  is  not  abol- 
ished by  the  mere  passage  of  a  resolution  to 
that  effect  by  the  Board  of  Supervisors.  This 
is  but  one  step  in  the  progress  of  the  work,  to 
the  completion  of  which  another  is  equally 
requisite.  The  statute  authorizing  the  Board  of 
Supervisors  to  determine  to  make  this  change, 
declares  that  "upon  their  filing  such  determi- 
nation, duly  certified  by  the  clerk  of  the  Board, 
with  the  county  clerk,  the  said  poor  shall  be 
maintained  and  the  expense  thereof  defrayed 
in  the  manner  prescribed  in  the  preceding  sec- 
tion relative  to  the  Counties  of  Warren, Wash- 
ington, Saratoga  and  Genesee."  1  R.  S.,  620, 
sec.  24.  This  change,  when  duly  made,  carries 
with  it  the  abrogation,  in  most  respects,  of  one 
179*]  legal  system  for  the  *suppor  t  of  the  poor 
of  the  county,  and  effects  the  substitution  of 
another;  and  it  cannot  be  effected  by  anything 
short  of  a  substantial  compliance  with  all  the 
requirements  of  the  statute  on  the  subject.  For 
this  purpose  the  Board  certainly  must  determine 
to  abolish  the  distinction;  but  that  alone  will 
not  suffice,  for  it  is  indispensable  that  a  certi- 
fied copy  of  such  determination  should  be  filed 
with  the  county  clerk.  Then,  and  not  before, 
as  I  read  the  statute,  the  change  in  the  pauper 
system  of  the  county  takes  place.  The  filing 
of  this  copy  is  not  a  matter  of  indifference 
which  may  be  performed  or  omitted  without 
touching  the  question  of  the  change  being  made 
according  to  the  determination  of  the  Board. 
Quite  the  reverse;  it  is  a  vital  element  in  effect- 
ing that  change,  and  until  the  copy  has  been 
filed,  as  required,  the  pauper  system  of  the 
county  remains  wholly  unchanged.  The  copy 
is  to  be  filed  by  the  Board,  not  by  their  clerk. 
It  is  not  required  to  be  done  for  the  mere  pur- 
pose of  giving  publicity  to  the  determination 
of  the  Board,  or  to  furnish  another  mode  of 
DENIO  2. 


proving  that  such  determination  had  been  made; 
but  is  itself  the  last  act  in  working  out  the  con- 
templated change.  The  statute  is  express  that 
"upon"  the  copy  being  filed,  the  old  system 
shall  be  abolished  and  the  new  one  take  effect. 

By  the  25th  section,  1  R.  S.,  620,  "When  the 
supervisors  of  any  county  shall  have  determined 
to  abolish  the  distinction  between  county  poor 
and  town  poor,  the  clerk  of  the  Board  shall 
serve  a  copy  of  the  resolution  making  such  de- 
termination, upon  the  clerk  of  each  town,  vil- 
lage or  city  within  such  county,"  and  the  next 
section  declares  that  "After  such  resolution 
shall  be  served,  it  shall  be  the  duty  of  the  com- 
missioners of  excise  in  the  several  towns"  to 
pay  over  the  excise  money  to  the  County  Treas- 
urer. The  sole  object  of  thus  serving  a  copy  of 
the  resolution  of  the  Board,  would  seem  to  be  to 
give  greater  publicity  to  the  change  made  in  the 
pauper  system  of  the  county,  and  not  to  impose 
a  condition  precedent  to  the  change  taking 
place.  That  is  complete  in  all  its  consequences, 
although  the  clerk  of  the  Board  may  omit  to 
perform  this  duty;  and  if  the  Commissioners  of 
Excise  are  in  any  manner  notified  *of  [*18O 
the  change,  it  is  their  duty  to  conform  to  it,  al- 
though the  clerk  of  the  Board  may  have  failed 
in  the  performance  of  his  duty.  As  to  him  the 
statute  is  imperative  and  he  may  be  punished 
for  its  violation ;  but  as  to  all  others  it  is  mere- 
ly directory,  for  the  pauper  system  of  the  coun- 
ty is  effectually  changed  whether  the  clerk  may 
have  performed  or  violated  his  duty  in  this  re- 
spect. 

The  plaintiffs,  therefore,  were  not  bound  ta 
prove  that  the  clerk  of  the  Board  had  given  due 
notice  to  the  clerk  of  the  Town  of  Chateaugay, 
but  they  were  required  to  show  that  the  pauper 
system  of  the  county  had  been  legally  changed. 
It  was  part  of  their  cause  of  action;  for  until 
the  change  had  been  so  made  it  was  not  the  de- 
fendant's duty  to  pay  the  excise  money  he 
might  receive  to  the  treasurer  of  the  county. 
Sees.  19,  26.  The  passage  of  the  resolution  by 
the  Board  of  Supervisors  was  proved,  but  the 
plaintiffs  went  no  further,  for  no  evidence  of 
any  description  was  given  that  a  copy  had  been 
filed  with  the  county  clerk.  Parol  proof  of  the 
fact  was  not  offered,  although  that  in  the  first 
instance  would  have  been  inadmissible;  for  the 
law  requires  that  the  best  evidence  of  which 
the  nature  of  the  case  is  capable,  should  be 
produced,  and  will  not  receive  an  inferior  spe- 
cies of  evidence  until  it  is  shown  that  the  high- 
er grade  cannot  be  produced.  On  this  principle 
parol  evidence  of  a  record,  a  deed,  a  trading 
license,  an  insolvent's  discharge,  or  the  like,  is 
not  in  the  first  instance  admissible.  Even  parol 
proof  of  the  explicit  admission  of  the  party 
against  whom  it  is  offered,  will  not  in  such 
cases  be  received  as  primary  evidence:  he  may 
have  mistaken  the  contents  of  the  record  or 
other  writing,  or  the  witness  may  misstate 
what  was  said.  Mere  oral  evidence  of  what  is  in 
writing,  can  never  be  as  satisfactory  as  the  writ- 
ing itself  would  be.  1  Phil.  Ev.,  217,  sec.  6, 
and  Cowen  &  H.  Notes  thereon. 

No  direct  evidence  was  given  on  the  trial  of 
this  cause,  that  a  copy  of  the  resolution  abol- 
ishing the  distinction  between  county  and 
town  poor  had  been  filed  with  the  clerk  of  the 
County  of  Franklin  ;  nor  was  any  evidence 
given  tending  to  that  result,  except  that  to 
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establish  the  official  character  of  the  plaintiffs  as 
181*]  *Superintendents  of  the  Poor  of  that 
county,  and  the  fact  that  the  defendant  had  on 
two  occasions  paid  excise  money  to  the  county 
treasurer.  These,  it  must  be  admitted,  would 
furnish  very  cogent  evidence  of  the  fact,  if  a 
foundation  had  been  laid  for  the  admission  of 
the  secondary  grade  of  proof.  But  that  foun- 
dation had  not  been  laid,  and  without  it  the 
facts  referred  to  proved  nothing  for  this  pur- 
pose. 

The  evidence  to  establish  these  facts  was  not 
offered  to  prove  that  the  pauper  system  of  the 
county  had  been  changed,  but  for  purposes 
deemed  to  be  material  for  the  plaintiffs  to  es- 
tablish. No  inference  against  the  defendant 
can,  therefore,  arise  from  his  failure  to  object 
to  this  evidence.  It  was  proper  for  some  pur- 
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poses.and  although  admitted  without  objection, 
that  cannot  make  it  effective  for  another  pur- 
pose which  requires  evidence  of  a  different 
grade  and  character. 

As  the  plaintiffs  failed  to  prove  that  the  dis- 
tinction between  county  and  town  poor  had 
been  legally  abolished,  the  nonsuit  was  correct. 

If  the  evidence  offered  and  excluded,  after 
the  plaintiffs  had  rested  the  cause  and  the  court 
had  decided  to  grant  a  nonsuit,  would  have 
changed  the  case,  still  this  court  cannot  inter- 
fere. It  rested  in  the  discretion  of  the  common 
pleas  to  grant  or  reject  the  application,  and  the 
exercise  of  that  discretion  is  a  matter  which 
cannot  be  reached  by  an  exception  and  writ  of 
error. 

Judgment  affirmed. 

Explained— 17  Barb.,  419. 

DENIO  2. 
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183*]         *  WHEELER  ET  AL. 

v. 
McFARLAND. 

Officers — Double  Costs. 

An  officer  recovering  double  costs  of  a  suit 
brought  against  him,  for  an  act  done  by  virtue  of 
his  office,  which  suit  was  wholly  defended  by  a  par- 
ty in  interest  who  had  given  him  a  bond  of  indem- 
nity, is  not  entitled  to  such  costs.  They  belong  to 
the  party  who  undertook  and  carried  on  the  defense. 

Citations— 8  Cow.,  253 ;  6  Wend.,  297. 

IN  September,  1828,  the  defendant  was  sher- 
iff of  the  County  of  Washington,  and 
levied  upon  certain  personal  property  by  virt- 
ue of  a  fi.  fa.  in  favor  of  one  David  Vaughn. 
The  plaintiffs  thereupon  brought  this  action 
of  replevin.  The  defendant  refused  to  incur 
any  risk  of  expense  in  the  defense  of  the  suit, 
and  never  did  anything  whatever  by  way  of 
defending  it.  Vaughn  undertook  the  defense, 
and  gave  the  defendant  a  good  and  sufficient 
bond  of  indemnity.  Vaughn  employed  the  at- 
torney and  counsel,  and  paid  them;  and  he 
conducted  and  paid  all  the  expenses  of  the  de- 
fense from  beginning  to  end.  The  suit  lately 
came  to  a  final  end  by  a  judgment  in  favor  of 
the  defendant  for  damages  and  costs;  and  the 
double  costs  allowed  to  the  defendant  as  an 
officer — or,  in  other  words,  the  sum  beyond 
single  costs — was  $181.16.  An  execution  has 
been  issued  on  the  judgment  to  the  present 
sheriff  of  Washington,  who  has  collected,  and 
now  has  the  money  in  his  hands.  By  an  or- 
184*]  der  *indorsed  on  the  execution  by  the 
attorney,  the  sheriff  was  directed  to  retain  the 
above  sum  in  his  hands  until  the  right  to  it 
should  be  settled  between  the  defendant  and 
Vaughn. 

Mr.  O.  Clark  and  the  defendant  McFar- 
land,  in  person,  now  moved  for  an  order  on 
the  sheriff  to  pay  over  the  said  sum  of  $181.16 
to  the  defendant.  Notice  of  the  motion  was 
served  on  the  sheriff,  the  attorney  who  defend- 
ed the  suit,  and  on  Vaughn. 

Messrs.  M.  T.  Reynolds  and  W.  Hay,  for 
Vaughn. 

By  the  Court,  Bronson,  Oh.  J.  The  case 
of  McFarland  v.  Crary,  8  Cow.,  253,  and  6 
Wend.,  297,  in  error,  is  in  point  against  grant- 
ing this  motion.  In  that  case  double  costs  had 
been  adjudged  to  an  officer,  and  the  money 
had  come  into  the  hands  of  the  attorneys  who 
conducted  the  defense.  The  officer  sued  the 
attorneys  for  the  double  or  increased  costs;  but 
this  court  held  that  the  money  belonged  to  the 
attorneys,  and  gave  judgment  against  the  of- 
ficer. That  judgment  was  affirmed  by  the 


Court  of  Errors.  So  far  as  can  be  gathered 
from  the  opinions  delivered,  the  affirmance  did 
not  proceed  upon  the  ground  that  the  attorneys 
were  entitled  to  the  money;  but  on  the  ground 
that  it  belonged  to  one  Billings,  who  had  in- 
demnified the  officer,  and  carried  on  the  de- 
fense. But  whether  the  money  belonged  to 
the  attorneys  or  to  Billings,  both  courts  were 
agreed  that  it  did  not  belong  to  the  officer. 
That  point  was  directly  and  necessarily  ad- 
judged. Now  in  this  case  Vaughn  indemni- 
fied the  defendant,  retained  the  attorney,  and 
took  upon  himself  the  whole  burden  of  the  de- 
fense. The  defendant  did  nothing,  and  has 
suffered  nothing;  and  following,  the  case  which 
has  been  mentioned,  it  is  clear  that  the  costs 
do  not  belong  to  him. 
Motion  denied. 


DENIO  2. 


N.  Y.  R.,  17. 


*STONE  o.  MARTIN.        [*185 

Final  process,  e.  g.,  a  ca  sa.,  returnable  on  Sunday, 
or  out  of  term,  is  amendable.  But  mesne  process 
against  the  person  returnable  out  of  term  is  void. 
Per  Bronson,  Ch.  J. 

Citations-4  Cow.,  49,  504;  9  Johns.,  386;  2  R.  S., 
424,  sees.  1-3. 

THE  plaintiff  was  nonsuited  on  the  trial  of 
an  action  of  ejectment;  he  made  a  bill  of 
exceptions  which  was  settled  and  signed;  but 
not  having  obtained  an  order  to  stay  proceed- 
ings, the  defendant  perfected  a  judgment  for 
costs.  An  alias  ca.  sa.  was  issued  on  the  judg- 
ment to  the  sheriff  of  Oswego,  tested  the  first 
Monday,  and  made  returnable  the  eleventh 
day  of  January  last,  which  was  Sunday.  The 
defendant's  attorney  fell  into  the  error  by  con- 
sulting a  counting-house  almanac  in  which  the 
eleventh  day  of  January  was  put  down  as  be- 
ing Saturday.  The  plaintiff  was  arrested  on 
the  ca.  sa. ,  and  gave  bail  for  the  jail  limits. 

Mr.  A.  Taber,  for  plaintiff,  moved  to  set 
aside  the  ca.  sa.  for  irregularity,  and  that  the 
plaintiff  be  discharged  out  of  custody.  He  said 
that  the  writ,  being  returnable  on  Sunday,  was 
void,  and  was  not  amendable.  He  cited  Grah. 
Pr.,118;  2R.S.,  424,  sees.  1-3;  20  Johns.,  140; 
3  East,  155;  4  Cow.,  49. 

Mr.  R.  W.  Peckham,  for  defendant,  cited 
6  Cow.,  50. 

By  the  Court,  Bronson,  Ch.  J.  The  writ 
was  irregular  in  consequence  of  the  mistake  in 
the  return  day;  but  it  is  amendable.  The  dis- 
tinction is  between  mesne  and  final  process. 
Mesne  process  against  the  body,  returnable  out 
of  term,  is  void,  and  cannot  be  amended.  Mil- 
ler v.  Gregory,  4  Cow.,  504.  And  see,  Chand- 
ler v.  Brecknell,  Id.,  49.  But  final  process 
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against  the  body,  returnable  out  of  term,  is 
voidable  only,  and  may  be  amended.  Cramer 
v.  Van  Ahtyne,  9  Johns.,  386.  The  Legisla- 
ture has  made  the  same  distinction.  2  R.  S., 
424,  sees.  1-3.  If  there  were  nothing  else  in 
the  case,  the  defendant  would  be  allowed  to 
amend  on  payment  of  the  costs  of  the  motion. 
186*]*But  the  plaintiff  wants  relief;  and  on 
grounds  which  it  is  unnecessary  to  mention, 
the  ca.  sa.  will  be  set  aside,  and  the  limit  bond 
ordered  to  be  given  up,  on  the  plaintiff's  stip- 
ulating not  to  bring  any  action;  and  the  costs 
of  the  motion  will  be  left  to  abide  the  event  of 
the  suit. 

Ordered  accordingly. 

Cited  in— 3  Barb.,  19 :  3  How.  Pr.,  215 ;  4  Daly.  523; 
45  Mich.,  236 ;  7  N.  W.  Eep.,  813. 


MERRITT  ET  AL.  v.  GOSMAN  ET  AL. 
Costs — Taxation  in  Case  of  Default — Pleading. 

Upon  a  judgment  by  default  in  debt  on  a  money 
bond,  the  costs  are  not  limited  to  a  fixed  sum  under 
the  Act  of  1844,  but  may  be  taxed  by  items. 

Where  the  defendant  demurs  and  the  plaintiff 
amends  the  declaration  and  then  has  judgment  by 
default,  charges  for  counsel  fee,  brief  and  amended 
declaration  are  not  taxable,  and  the  bill  of  costs  is 
fifty,  and  the  copy  twenty-five  cents. 

Citations— Laws,  1844,  p.  403,  sec.  10 ;  Laws,  1840,  p. 
327,  sees.  2.  3. 

pOSTS.  The  action  was  on  a  money  bond. 
\J  The  defendants  demurred  to  the  declara- 
tion, and  the  plaintiffs  thereupon  amended  un- 
der the  rule  allowing  amendments  as  of  course. 
The  defendants  did  not  plead  to  the  amended 
declaration,  and  the  plaintiffs  took  judgment 
by  default.  The  plaintiffs  taxed  their  costs  by 
items,  instead  of  taxing  a  gross  sum  under  the 
Act  of  1844.  Among  other  items  the  taxing 
officer  allowed  counsel  fee  $5,  brief  and  copies 
$3,  drawing  and  copies  of  the  amended  decla- 
ration, and  other  charges  connected  with  the 
same  $6.75;  drawing  bill  of  costs  $1,  and  2 
copies  $1. 

Mr.  S.  O.  Shepard,  for  defendants,  moved 
for  a  re-taxation.  He  insisted  that  the  plaint- 
iffs were  only  entitled  to  a  gross  sum  for  at- 
torney and  counsel  fees  under  the  Act  of  1844. 
But  if  the  bill  could  be  taxed  by  items,  the 
items  above  mentioned  were  improperly  al- 
lowed. 

Mr.  W.  J.  Hadley,  for  plaintiffs. 

By  the  Court,  Bronson,  Ch.  J.  The  bill 
was  properly  taxed  by  items.  On  judgments 
by  default  the  plaintiff  is  only  restricted  to  a 
gross  sum  for  attorney  and  counsel  fees  in  two 
187*]  *classes  of  cases;  first,  where  the  dam- 
ages are  assessed  by  the  clerk;  and  second, 
where  they  are  assessed  upon  a  writ  of  inquiry. 
Stat.  1844,  p.  403  sec.  10.  In  this  action,  there 
was  no  such  assessment  of  damages;  and  con- 
sequently, the  case  did  not  come  within  the 
statute. 

But  there  were  some  improper  allowances. 
As  no  issue  of  law  or  fact  had  been  joined,  a 
retaining  fee  of  counsel  should  not  have  been 
taxed;  Stat.  1840,  p.  327,  sec.  2  ;  and  for  the 
same  reason,  the  charges  for  a  brief  were  im- 
proper. Sec.  3. 

98 


The  plaintiffs  were  not  entitled  to  pay  for 
both  the  original  and  the  amended  declaration. 
That  is  charging  the  expenses  of  their  own  er- 
ror in  pleading  upon  the  opposite  party.  The 
general  rule  authorized  them  to  amend  as  of 
course,  and  without  costs;  but  it  did  not  give 
them  costs. 

As  there  was  no  trial  or  argument,  the  draw- 
ing of  the  bill  of  costs  should  have  been  taxed 
only  fifty  cents,  and  the  copies  at  twenty-five 
cents.  Sec.  3. 

Motion  granted. 


TURNER  ET  AL.  v.  DAVIS. 

Ejectment — Practice — Judge's  Order. 

A  judge's  order  to  compel  the  attorney  of  the 
plaintiff  in  ejectment  to  produce  his  authority  for 
using  the  plaintiff's  name,  must  direct  that  the  au- 
thority be  produced  to  the  officer  granting  the  or- 
der, and  state  the  place  at  which  it  is  required  to  be 
presented. 

An  order  defective  in  these  respects  may  be  disre- 
garded. 

IN  ejectment  the  defendant  before  pleading 
procured  and  served  an  order  from  a  Su- 
preme Court  Commissioner,  that  the  acting  at- 
torney for  the  plaintiffs  "produce  his  authority 
for  commencing  this  action  in  the  names  of  the 
plaintiffs  therein  ; "  and  staying  all  proceedings 
until  the  authority  should  be  produced.  No 
time  or  place  was  mentioned  for  producing  the 
authority ;  nor  was  it  specified  to  whom  the 
authority  should  be  produced.  The  residence 
of  the  commissioner  was  not  mentioned  ;  but 
his  official  title  was  given  as  ' '  Judge  of  Sar. 
*Co.  Courts  and  Counselor  in  Sup.  [*188- 
Court."  The  plaintiffs'  attorney  disregarded 
the  order,  and  entered  judgment  by  default  for 
want  of  a  plea. 

Mr.  J.  C.  Hulbert,  for  defendant,  moved 
to  set  aside  the  default  and  subsequent  pro- 
ceedings for  irregularity  ;  and  if  that  motion 
failed,  he  then  asked  relief  on  an  affidavit  of 
merits.  He  cited  2  R.  S.,  305,  sees.  17-21. 

Mr.  C.  Stevens,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  The  order 
should  have  been  that  the  attorney  produce  his 
authority  to  the  officer,  and  at  some  particular 
place.  The  order  was  so  defective  that  I  think 
the  plaintiffs'  attorney  was  justified  in  treating 
it  as  a  nullity.  But  the  defendant  must  be  re- 
lieved on  terms. 

Ordered  accordingly. 


BULL  v.  KETCHUM. 

Interest  on  Verdicts — Statute — Costs. 

In  cases  of  verdicts  rendered  before  and,  there- 
fore, unaffected  by  the  Act  of  1844,  allowing  interest- 
on  verdicts  to  be  taxed,  the  plaintiff  can  only  have 
interest  for  the  period  during  which  he  has  been  de- 
layed in  obtaining  judgment  by  the  acts  of  the  de- 
fendant. 

The  provision  allowing  a  defendant  who  has  judg- 
ment against  him  on  the  whole  record  the  costs  of 
an  issue  found  in  his  favor  "  in  cases  where  there 
are  two  or  more  distinct  causes  of  action  in  separate 
counts."  2  K.  S.,  617,  sec.  26,  does  not  apply  where 
the  different  counts  were  for  separate  sums  payable 
by  the  same  covenant  which  might  have  been  in- 
cluded in  one  count. 

The  defendant  is  not  entitled  to  the  costs  of  suc- 
cessfully opposing  a  motion  by  the  plaintiff  for  a 
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new  trial  on  a  bill  of  exceptions  where  such  plaintiff, 
having  a  verdict  for  an  amount  sufficient  to  carry 
costs,  moved  because  he  had  not  been  allowed  to  re- 
cover a  further  sum  claimed  by  him. 

The  plaintiff  is  not  entitled  to  tax  the  costs  of  such 
motion.  Per  Bronson,  Ch.  J. 

Citations— Laws.  1844.  p.  508,  sec.  3 :  7  Hill,  146 ;  1 
Johns.  Cas.,  27  :  2  Cai.,  253 ;  1  Johns.,  343;  3  Hill,  430, 
n.;  2  K.  S.,  617,  sec.  26 ;  12  Wend..  285 ;  1  Hill,  359. 

COSTS  and  interest.  The  defendant  assigned 
to  the  plaintiff  a  bond  and  mortgage  made 
by  one  Welty,  and  covenanted  and  bound 
189*J  *himself  to  the  plaintiff  for  the  faithful 
payment  and  performance  by  Welty  of  the 
conditions  and  terms  of  the  bond  and  mort- 
gage. The  condition  of  Welty's  bond  was, 
among  other  things,  that  he  should  pay 
Ketchum  $2,000  with  interest,  and  should  also 
pay  the  ground  rent  on  the  mortgaged  prem> 
ises.  The  plaintiff  sued  on  the  defendant's 
covenant ;  and  in  the  first  count  of  his  dec- 
laration alleged  for  breach,  that  Welty  had  not 
paid  the  ground  rent ;  and  in  the  second  count 
the  breach  was,  that  Welty  had  not  paid  the 
$2,000.  The  defendant  pleaded  one  plea  only — 
non  est  factum — and  gave  notice  of  special 
matter.  On  the  trial  the  judge  decided  that  the 
plaintiff  was  only  entitled  to  recover  nominal 
damages  on  the  first  count ;  but  the  plaintiff 
did  not  ask  for  such  damages,  and  the  judge 
thereupon  directed  the  jury  to  find  a  verdict 
for  the  defendant  on  that  count ;  and  they  did 
so.  On  the  second  count,  the  jury,  in  pursu- 
ance of  the  direction  of  the  judge,  found  a 
verdict  for  the  plaintiff  for  the  $2,000  with  in- 
terest. Both  parties  were  dissatisfied  with  the 
ruling  of  the  judge,  and  stipulated  for  time  to 
make  cases  or  bills  of  exceptions.  The  defend- 
ant made  a  bill  of  exceptions  for  the  purpose  of 
setting  aside  the  verdict  on  the  second  count ; 
but  soon  abandoned  it.  The  plaintiff  made  a 
case  for  the  purpose  of  obtaining  a  new  trial  on 
the  first  count.  The  case  was  argued,  and  a 
new  trial  was  denied.  The  plaintiff  then  per- 
fected judgment,  and  in  his  bill  of  costs  taxed 
the  sum  of  $226.81  for  interest  on  the  verdict 
from  the  time  it  was  rendered  to  the  time  of  the 
judgment. 

Mr.  M.  T.  Reynolds,  for  defendant, 
moved  for  a  re-taxation  of  costs,  on  account  of 
the  allowance  of  interest.  He  also  asked  costs 
for  the  defendant  on  the  issue  which  was  found 
in  his  favor  ;  and  for  the  defendant's  costs  in 
opposing  the  plaintiff's  motion  fora  new  trial. 

Mr.  A.  Worden,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  The  Law  of 
1844  gives  interest  on  the  verdict  from  the  time 
19O*]  it  was  obtained  to  the  time  *of  the  judg- 
ment, whichever  party  may  have  occasioned 
the  delay.  Stat.  1844,  p.  508,  sec.  3.  But  the 
statute  does  not  retroact ;  Bailey  v.  Mayor  of 
N.  Y.,  7  Hill,  146  ;  and  this  verdict  was  ren- 
dered before  the  law  was  enacted.  At  the 
common  law,  the  plaintiff  is  only  entitled  to  tax 
interest  on  the  verdict  where  the  delay  in  ob- 
taining judgment  has  been  occasioned  by  the 
defendant  ;  and  not  where  the  plaintiff  himself 
causes  the  delay.  Vredenbergh  v.  Hallett,  1 
Johns.  Cas.,  27  ;  Williams  v.  Smith,  2  Cai.,  253; 
People  v.  Oaine,  1  Johns.,  343  ;  Lord  v.  Mayor 
ofN.  T.,  3  Hill,  430,  n.  Here,  the  defendant 
abandoned  his  bill  of  exceptions  ;  and  the 
plaintiff  himself  produced  most  of  the  delay 
DENIO  2. 


between  the  verdict  and  judgment,  by  moving 
for  a  new  trial  on  the  case  which  he  made.  The 
plaintiff  was  delayed  by  the  defendant's  bill  of 
exceptions  from  March  28.  1844,  when  the 
cause  was  tried,  to  the  20th  of  June  following, 
when  the  bill  of  exceptions  was  abandoned. 
During  that  period  the  plaintiff  is  entitled  to 
interest  on  the  verdict.  But  I  think  he  could 
not  tax  interest  after  that  time,  when  he  was 
himself  the  sole  cause  of  the  delay.  The  sum 
taxed  for  interest  must,  therefore,  be  reduced 
to  $38.70. 

The  defendant  asks  costs  on  the  issue  which 
was  found  in  his  favor  upon  the  first  count  of 
the  declaration.  But  the  statute  only  gives  the 
defendant  costs  in  such  cases  "  when  there  are 
two  or  more  distinct  causes  of  action,  in  sep- 
arate counts."  2  R.  S.,  617,  sec.  26.  Here, 
there  was  only  one  cause  of  action — the  de- 
fendant's covenant  that  Welty  should  pay  and 
perform  the  conditions  of  the  bond  and  mort- 
gage which  was  assigned  to  the  plaintiff.  The 
two  counts  amounted  to  no  more  than  the  as- 
signment of  two  breaches  of  the  covenant,  both 
of  which  might  have  been  assigned  in  a  single 
count.  And  besides,  the  plaintiff  was  strictly 
entitled  to  a  verdict  on  the  first  count,  which  he 
waived  because  the  judge  ruled  against  allow- 
ing any  more  than  nominal  damages.  The  case 
does  not  come  within  those  to  which  we  are 
referred.  Seymour  v.  Billings,  12  Wend.,  285; 
Crittenden  v.  Crittenden,  1  Hill,  359.  This  mo- 
tion should  be  denied. 

It  seems  to  be  reasonable  that  the  defendant 
should  have  costs  *f  or  opposing  the  un-  [*  1 9 1 
successful  motion  which  the  plaintiff  made  for 
a  new  trial ;  and  the  case  of  Williams  v.  Smith, 
2  Cai.,  253,  favors  the  claim.  But  the  title  to 
costs  depends  upon  the  statute  ;  and  we  have 
not  been  referred  to  any  provision  which  gives 
costs  in  such  a  case.  Although  the  plaintiff 
recovered,  he  was  not  entitled  to  costs  on  the 
motion  for  a  new  trial,  and  he  has  not  taxed 
any. 

The  amount  allowed  for  interest  should  be 
reduced  to  the  sum  which  has  been  mentioned; 
and  the  defendant's  motion  for  costs  should  be 
denied. 

Ordered  accordingly. 

Cited  in-43  N.  Y.,  136 ;  48  N.  Y..  62 ;  95  N.  Y.,  441  ; 
4  Keyes,  253 ;  2  Abb.  App.  Dec.,  403 ;  4  Hun.  54 ;  20 
Hun,  392 ;  6  T.  &  C.,  245 ;  3  How.  Pr.,  203 ;  43  How. 
Pr.,  285. 


ELKINS  v.  ATHEARN. 

Mandamus — Control  of  Inferior   Courts  by — 
Practice. 

A  motion  for  a  mandamus  to  compel  the  judges  of 
the  inferior  court  to  vacate  a  rule  opening  a  judg- 
ment to  enable  a  defendant  to  plead  a  bankrupt  dis- 
charge will  not  be  entertained,  though  it  was  urged 
that  the  order  interfered  with  vested  rights. 

In  a  case  where  it  is  well  settled  that  this  court  has 
not  jurisdiction  to  award  a  mandamus,  it  will  not  be 
granted  on  the  suggestion  that  the  party  applying 
wishes  to  bring  error  to  the  Court  for  the  Correction 
of  Errors. 

Citation— 20  Wend.,  658. 

T?LKINS,  January  13, 1845,  recovered  a  judg- 
J-J  ment  against  Athearn  in  the  Superior  Court 
of  the  City  of  N.  Y.  for  about  $4,500  damages 


NOTE.— Mandamus— Discretion  of  inferior  courts 
not  controlled  by.  For  a  full  discussion,  see  Hull  v. 
Supervisors  of  Oneida,  19  Johns.,  259,  note. 
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and  costs,  in  an  action  of  assumpsit.  Elkins 
on  the  same  day  assigned  the  judgment  to 
Beardsley  and  Chalmers,  for  a  valuable  consid- 
eration. Afterwards  the  Superior  Court,  on 
the  defendant's  application,  opened  the  judg- 
ment upon  terms,  for  the  purpose  of  enabling 
the  defendant  to  plead  his  discharge  in  bank- 
ruptcy. Beardsley  and  Chalmers,  the  assign- 
ees of  the  judgment,  obtained  an  order  at  the 
last  December  Special  Term,  requiring  the 
justices  of  the  Superior  Court  to  show  cause 
why  a  mandamus  should  not  issue  command- 
ing them  to  vacate  the  order  which  had  been 
made  for  the  relief  of  Athearn.  And  now, 
192*]  *Messrs.W.  M.  Evarts  and  J.Van 
Buren,  Atty-Gen.,  moved  that  a  writ  of  man- 
damus issue.  They  insisted  that  the  Superior 
Court  had  no  right  to  make  such  an  order  after 
the  judgment  had  been  assigned.  It  destroyed 
the  vested  right  of  the  assignees. 

Bronson.  Ch.  J.  But  the  court  acted  ju- 
dicially in  making  the  order,  and  whether  they 
were  right  or  wrong,  it  is  settled  that  judicial 
errors  cannot  be  corrected  by  mandamus.  The 
writ  will  be  awarded  to  set  an  inferior  court  in 
motion,  when  it  has  refused  to  act;  but  not  for 
the  purpose  of  requiring  the  court  to  come  to 
any  particular  decision,  nor  to  retrace  its  steps 
when  it  has  already  acted. 

Mr.  Evarts.  Relief  has  been  granted  in  this 
form  since  the  decision  of  the  Court  of  Errors 
in  Judges  of  Oneida  C.  P.  v.  People,  18  Wend., 
79,  which  is  said  to  lay  down  a  different  rule. 

The  Chief  Justice.  But  not  since  we  were 
led  by  that  decision  to  review  the  whole  sub- 
ject in  People  v.  Judges  of  Dutchess  C.  P.,  20 
Wend.,  658,  where  it  was  finally  settled  that 
we  had  no  authority  to  control  the  judgments 
or  orders  of  other  courts  in  this  way.  Since 
that  time  motions  for  writs  of  mandamus  to 
judges  and  judicial  officers  have  often  been 
made:  but  they  have  been  denied.  I  have  al- 
ready denied  two  or  three  such  motions  at  the 
present  sitting. 

Mr.  Evarts  mentioned  two  cases  where  al- 
ternative writs  had  not  long  since  been  di- 
rected to  judicial  officers  to  correct  their  de- 
cisions. 

Chief  Justice.  Those  writs  were  inad- 
vertently issued,  and  they  have  already  been 
quashed.  We  shall  not  depart  from  the  estab- 
lished doctrine  on  this  subject. 

Mr.  Evarts.  Will  the  court  grant  the  writ 
for  the  purpose  of  enabling  us  to  put  the  ques- 
tion on  record,  with  the  view  to  a  writ  of  error? 

193*]  *Chief  Justice.  We  utterly  dis- 
claim any  such  jurisdiction  as  we  are  requested 
to  exercise;  and  the  question  is  too  well  settled 
to  be  open  for  debate. 

Motion  denied,  (a) 

Mr.  A.  Crist,  was  to  have  shown  cause; 
but  the  motion  was  disposed  of  without  hear- 
ing him. 

Cited  in-13  How.  Pr.,  278 ;  45  Mo.,  339. 

(a)  See  in  addition  to  the  authorities  cited  in  the 
above  mentioned  cases,  and  holding  the  same  doc- 
trine, Gibbs  v.  County  Comrs.  of  Hampden,  19  Pick., 
298 ;  Ex  parte  Morgan,  2  Chit.,  250 ;  King  v.  Justices 
of  Middlesex,  4  B.  &  Aid.,  298 ;  King  v.  Justices  of 
Monmouthshire,  4  B.  &  C.,  844 ;  King  v.  Justices  of 
Kent,  14  East,  395 ;  King  v.  Justices  of  Carnarvon,  4 
B.  &  Aid.,  86. 
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TAYLOR  ET  AL.  c.  BOLMER.. 

Assignment  by  Plaintiff  Pending  Suit — Costs. 

Where  the  plaintiff  pending  the  suit  made  a  gen- 
eral assignment  to  trustees  for  the  benefit  of  credit- 
ors, and  the  cause  was  afterwards  tried  and  the  de- 
fendant had  judgment,  the  assignees  not  having 
intermeddled  with  the  prosecution ;  held,  that  they 
were  not  liable  for  the  defendant's  costs. 

Citation-20  Wend.,  630. 

MOTION  that  assignees  pay  costs.  In  Jan- 
uary, 1845,  the  plaintiffs  brought  this  suit 
to  recover  a  demand  of  about  $800.  In  May 
following,  pending  the  suit,  the  plaintiffs  made 
a  general  assignment  of  their  property,  this  de- 
mand among  the  rest,  to  Miller  &  Shaurman, 
for  the  benefit  of  their  creditors;  Miller  & 
Shaurman  being  two  of  the  creditors  intended 
to  be  benefited  by  the  assignment.  The  plaint- 
iffs continued  the  prosecution  of  the  suit  until 
December  last,  when  it  was  finally  determined 
in  favor  of  the  defendant,  and  his  costs  were 
taxed  at  $118.83.  The  plaintiffs  are  insolvent. 
The  cause  having  been  referred,  Miller,  one 
of  the  assignees,  appeared  in  obedience  to  a  sub- 
poena and  was  sworn  as  a  witness;  and  on  the 
examination  of  the  defendant,  he  said  that  a 
recovery  of  the  claim  would  inure  to  the  benefit 
of  the  creditors  of  the  plaintiffs.  *But  [*194 
neither  of  the  assignees  took  any  part  in  the 
prosecution  of  the  suit;  they  did  not  employ 
an  attorney,  nor  request  the  attorney  of  the 
plaintiffs  to  proceed;  nor  did  they  contribute 
money,  or  do  any  other  act  by  way  of  carrying 
on  the  suit. 

Mr.  W.  M.  Evarts,  for  the  motion,  cited 
Miller  v.  Franklin,  20  Wend.,  630;  2  Cow., 
460;  20  Johns.,  475;  18  Wend.,  672. 

Mr.  J.  Davis,  for  the  assignees,  cited 
Whitney  v.  Cooper,  1  Hill,  629. 

By  the  Court,  Bronson,  Ch.  J.  The  rule 
is,  that  when  an  assignee,  or  person  beneficially 
interested  in  the  demand,  brings  or  carries  on 
a  suit  in  the  name  of  another,  he  must  pay  the 
defendant's  costs  if  the  suit  fail.  Here  the  as- 
signees neither  brought  the  suit,  nor  have  they 
been  instrumental  in  carrying  it  on.  They  have 
done  no  act  whatever  by  way  of  prosecuting 
the  claim.  The  defendant  relies  on  a  dictum 
of  mine  in  Miller  v.  Franklin,  20  Wend.,  630, 
to  the  effect  that  it  is  enough  that  an  assignee 
pendente  lite  knows  of  the  suit,  and  allows  it 
to  proceed  for  his  benefit.  That  was  going  too 
far.  None  of  the  cases  charge  the  assignee 
unless  he  has  employed  the  attorney,  contrib- 
uted money,  or  in  some  other  way  been  instru- 
mental in  carrying  on  the  litigation. 

Motion  denied. 

Cited  ln-3  N.  Y.,  329. 


*COFFEE  v.  LAWRENCE  ET  AL.  [*195 

Practice — Default — Relief  from — Pleading. 

A  defendant  who  has  been  relieved  from  a  default 
on  condition  of  pleading  issuably,  may  put  in  a  spe- 
cial plea  in  bar  concluding  with  a  verification. 

Pleas  which  do  not  go  to  the  merits  as  false  and 
sham  pleas  are  not  a  compliance  with  the  rule  to 
plead  issuably.  Per  Bronson,  Ch.  J. 

Where  the  plaintiff  is  able  to  impose  conditions 
upon  the  defendant  be  should  obtain  an  order  re- 
stricting him  to  a  plea  of  the  general  issue  or  such 
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a  plea  with  notice  of  special  matter.    Per  Bronson, 
Ch.  J. 

THE  plaintiff  obtained  a  default  for  want  of 
a  plea,  which,  on  motion  of  the  defend- 
ants, was  set  aside  on  payment  of  costs  ;  the 
defendants  to  plead  issuably  in  ten  days,  and 
take  short  notice  of  trial.  The  action  was  tres- 
pass, and  the  declaration  contained  four  counts. 
The  defendants  pleaded  not  guilty  to  the  whole 
declaration,  and  a  special  plea  to  each  count, 
justifying  the  alleged  trespasses  under  a  judg- 
ment and  execution  against  the  plaintiff  in  the 
N.  Y.  C.  P. ;  and  concluding  with  a  verifica- 
tion. 

Mr.  H.  M.  Western,  for  plaintiff,  moved 
to  strike  out  the  four  special  pleas,  on  the 
ground  that  they  were  not  issuable  pleas.  He 
cited  1  East,  411;  8  T.  R  ,  305;  10  Wend.,439; 
3  Johns.,  259. 

Mr.  J.  J.  Ring,  for  defendants,  read  an  af- 
fidavit that  the  pleas  were  true.  He  cited  5  T. 
R,  152;  1  W.  Bl.,  376;  7  Scott,  474;  1  Tidd, 
Pr.,  484,  ed.  of  1828  ;  Grah.  Pr.,  175;  3  Chit. 
Gen.  Pr.,  705. 

By  the  Court,  Bronson,  Ch.  J.  When  the  de- 
fendant is  under  a  condition  to  plead  issuably,  a 
plea  in  abatement,  a  false  plea,  a  sham  demur- 
rer, or  any  other  pleading  which  does  not  go  to 
the  merits,  will  not  be  a  compliance  with  the 
rule.  But  the  defendant  is  not  restricted  to  the 
general  issue.  A  special  plea  in  bar,  if  it  be  true, 
is  an  issuable  plea,  although  it  may  require  a 
replication.  Here,  the  pleas  are  sworn  to  be 
1 96*]  true,  and  *the  cases  cited  at  the  bar 
show  that  there  is  no  foundation  for  this  mo- 
tion. When  the  plaintiff  wishes  to  avoid  delay 
he  should  ask  for  an  order  restricting  the  de- 
fendant to  a  plea  of  the  general  issue,  with  no- 
tice of  special  matter,  if  the  defense  cannot  be 
made  under  the  general  issue. 

Motion  denied. 


BROWN  v.  FERGUSON. 

Tender  before  Suit  Brought. 

A  tender  by  the  defendant  after  the  plaintiff's  at- 
torney had  drawn  and  sent  off  the  declaration  to  be 
filed,  but  before  the  filing  or  service,  is  a  tender  be- 
fore suit  brought,  and  to  render  it  available  the 
money  must  be  brought  into  court. 

Citations— 2  R.  S.,  553,  sees.  20-23 ;  13  Wend.,  390 ; 
Grah.  Pr.,  544,  n.,  2d  ed. ;  19  Wend.,  304 ;  6  Hill,  10. 

COVENANT  for  rent  in  arrear.  After  an  at- 
\J  torney  had  been  retained  to  bring  the  suit, 
and  he  had  drawn  and  sent  away  the  declara- 
tion to  be  filed,  but  before  the  declaration  was 
filed  or  served,  the  defendant  tendered  a  sum 
of  money  which  turned  out  on  the  trial  to  be 
sufficient  to  pay  the  debt;  and  he  also  tendered 
a  further  sum  sufficient  to  pay  the  costs  which 
had  then  accrued.  But  he  did  not  bring  the 
money  into  court.  The  defendant  relied  upon 
this  proceeding  as  a  tender  after  suit  brought. 
2  R.  S.,  553,  sec.  20.  The  plaintiff  claiming 
that  more  was  due,  refused  to  receive  the  mon- 
ey; but  on  the  trial  obtained  a  verdict  for  less 
than  the  principal  sum  which  had  been  tend- 
ered. Several  questions  in  relation  to  the  tend- 
er were  made  on  the  trial,  which  it  is  not  nec- 
essary to  notice.  The  plaintiff  perfected  a  judg- 
ment on  the  verdict  with  the  full  costs  of  the 
suit. 
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Mr.  J.  W.  Tompkins,  for  defendant, 
moved  to  aside  the  judgment  so  far  as  related 
to  costs  subsequent  to  the  tender  ;  and  also 
that  costs  be  allowed  to  the  defendant.  Sec.  21. 

Mr.  A.  Taber,  for  plaintiff. 

*  By  the  Court,  Bronson,  CJi.  J.  The  [*197 
statute  only  authorizes  a  tender  after  a  suit  has 
been  commenced.  2  R.  S.,  553,  sees.  20-23. 
Whether  in  such  a  case  the  money  should  be 
brought  into  court,  we  need  not  now  inquire. 
See,  Slack  v.  Brown,  13  Wend.,  390;  Graham 
v.  Gedney,  Grah.  Pr.,  544,  n.,  2ded.  This  was 
a  tender  before  suit  brought;  and  it  was  not 
available  to  the  defendant,  for  the  reason  that 
the  money  was  not  brought  into  court.  It  is 
true  that  the  plaintiff  had  incurred  costs  prior 
to  the  tender  which  the  defendant  was  bound 
to  pay.  Eetan  v.  Drew,  19  Wend..  304.  But 
the  suit  was  not  commenced  until  the  decla- 
ration was  filed  and  served.  Johnson  v.  Corn- 
stock,  6  Hill,  10.  On  a  common  law  tender  the 
money  must  be  brought  into  court.  This  dis- 
poses of  the  principal  part  of  the  motion.  But 
there  should  be  a  re  taxation  of  the  plaintiff's 
bill  of  costs. 

Ordered  accordingly. 

Disapproved— 1  Biss.,  425,  427. 

Cited  fn-53  N.  Y.,  589 ;  61  N.  Y.,321 ;  9  Hun,  339  ;  6 
Barb.,  506;  7  Barb.,  332;  8  Barb.,  411 ;  45  Barb.,  556; 
3  How.  Pr.,  286 ;  25  How.  Pr.,  464 ;  30  How.  Pr.,  228 ; 
7  Abb.  N.  S.,  245 ;  36  Super.,  307 :  2  N.  W.  Hep.,  46. 


THE  PEOPLE,  ex  rel.  KANOUSE, 

THE  JUDGES  OF  THE  NEW  YORK  COM- 
MON PLEAS. 

Removal  of  Causes  to  Federal  Courts — Damages 
Laid  in  Declaration,  Not  Conclusive — Amend- 
ment —  Practice  —  Mandamus  to  Inferior 
Courts. 

The  amount  of  damages  laid  in  a  declaration  in 
assumpsit  is  prima  facie  to  be  considered  the 
amount  in  dispute  in  determining  whether  a  cause 
is  removable  into  the  Circuit  Court  of  the  U.  S.  un- 
der the  Act  of  Congress. 

But  it  seems  this  is  not  conclusive,  and  that  the 
plaintiff  to  prevent  the  removal  may  show  by  affi- 
davit that  his  claim  amounts  to  less  than  $500.  Per 
Bronson,  Ch.  J. 

The  plaintiff  may  amend  his  declaration  in  the 
State  Court  after  the  defendant  has  presented  his 
petition,  by  reducing  the  damages  claimed  below 
$500,  after  which  the  cause  cannot  be  removed. 

This  court  will  not  grant  a  mandamus  to  compel  a 
Court  of  C.  P.  to  permit  a  cause  pending  there  to 
be  removed  to  the  Circuit  Court  of  the  U.  S. ;  the 
latter  court  having  itself  the  power  to  award  the 
writ  when  necessary  to  the  exercise  of  its  jurisdic- 
tion. 

Citations— Story,  Laws,  57,  sec.  12 ;  59,  sec.  14 ;  1 
Cooke,  160 ;  4  Hen.  &  M.,  173. 

JOHN  M.  MARTIN  commenced  an  action  of 
assumpsit  against  the  relator,  Cornelius 
Kanouse,  in  the  N.  Y.  C.  P.,  by  filing  and 
serving  a  declaration  in  which  the  damages 
were  laid  at  $1,000.  Kanouse  appeared  and 
filed  a  petition  stating  that  the  plaintiff  was  a 
citizen  of  this  State,  and  the  defendant  a  citi- 
zen *of  the  State  of  N.  J.,  and  praying  [*198 
to  have  the  cause  removed  to  the  Circuit  Court 
of  the  U.  S.  for  the  Southern  District  of  N. 
Y.  The  Court  of  U.  P.  held  that  the  damages 
laid  in  the  declaration  were  to  be  regarded, 
prima  facie,  as  the  amount  in  dispute,  unless 
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the  plaintiff  could  show  the  contrary.  The 
plaintiff  thereupon  made  affidavit  that  the 
whole  amount  of  his  claim  and  the  matter  in 
dispute  in  the  cause  was  less  than  $500.  The 
C.  P.  thereupon  denied  the  motion  for  the  re- 
moval of  the  cause;  and  Kanouse  applied  to 
this  court  and  obtained  an  alternative  writ  of 
mandamus  requiring  the  C.  P.  to  make  an  or- 
der for  the  removal  of  the  cause  to  the  Circuit 
Court.  Before  the  writ  was  served,  the  plaint- 
iff obtained  an  order  of  the  C.  P.  granting  him 
leave  to  amend  his  declaration;  and  he  there- 
upon filed  and  served  an  amended  declara- 
tion, in  which  the  damages  were  laid  at  $499. 

Mr.  J.  H.  Martin,  for  the  judges,  now 
moved  for  an  order  to  quash  or  set  aside  the 
writ  of  mandamus. 

Mr.  Bowdoin,  for  the  relator. 

The  following  authorities  were  cited  by  the 
counsel.  Gordon  v.  Longest,  16  Pet.,  97;  Cooke 
v.  Woodrow,  5  Cr.,  13;  Wright  v.  Wells,  Pet.  C. 
C.,  220;  Shotwell  v.  Daniels,  8  Johns.,  341; 
Oulton  v.  Perry,  3  Burr.,  1592;  Munsv.  Du- 
pont,  2  Wash.  C.  C.,  463;  Brown  v.  Crippin,  4 
Hen.  &  M.,  173;  Smith  v.  Jackson,  1  Paine,  G. 
C.,  453;  Spraggins  v.  County  Ct.  of  Humphries, 
1  Cooke,  160;  Exparte  Crane,  5  Pet.,  190. 

By  the  Court,  Bronson,  Ch.  J.  Certain 
suits  commenced  in  a  State  Court,  when  the 
matter  in  dispute  exceeds  the  sum  or  value  of 
$500,  exclusive  of  costs,  to  be  made  to  appear 
to  the  satisfaction  of  the  court,  may  be  removed 
into  a  Circuit  Court  of  the  U.  S.  Story,  Laws, 
57,  sec.  12.  In  assumpsit,  where  nothing  ap- 
pears to  the  contrary,  the  damages  laid  in  the 
declaration  are  presumptively  the  amount  in 
dispute,  and  should  regulate  the  action  of  the 
199*]  State  Court  on  a  motion  to  remove  *the 
cause.  But  that  is  not  a  conclusive  presump- 
tion. It  may  be  overcome  by  other  evidence. 
And  in  this  case  the  plaintiff  made  affidavit  that 
his  claim  and  the  matter  in  dispute,  was  less 
than  $500.  I  am  inclined  to  agree  with  the 
Court  of  C.  P.,  that  this  was  sufficient  to  set- 
tle the  question.  But  clearly  when  the  plaint- 
iff amended  his  declaration,  and  reduced  the 
damages  below  the  sum  of  $500,  so  that  he 
could  in  no  event  recover  more  than  that  sum, 
there  was  no  longer  any  ground  for  asking  a 
removal  of  the  cause.  It  looks  like  an  effort 
for  delay. 

But  there  is  another  reason  why  we  ought 
not  to  interfere.  The  courts  of  the  U.  S.  have 
power  to  issue  writs  "which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  and 
usages  of  law."  1  Story,  Laws,  59,  sec.  14.  If 
it  be  "  agreeable  to  the  principles  and  usages 
of  law  "  to  issue  a  writ  of  mandamus  for  the 
purpose  of  exercising  an  appellate  jurisdiction, 
it  seems  to  be  clear  that  the  writ  should  issue 
from  the  appellate  court.  The  U.  S.  Circuit 
Court  for  the  District  of  Tennessee  has  issued 
^mandamus  to  a  State  Court  in  a  case  like  the 
one  now  before  us.  Spraggins  v.  County  Ct. 
of  Humphries,  1  Cooke,  160.  And  I  am  not 
aware  that  any  of  the  Federal  Courts  have 
questioned  their  power  to  act  in  the  same  man- 
ner. If  they  have  the  power,  there  is  no  rea- 
son why  this  court  should  interfere.  It  will 
be  time  enough  for  us  to  act,  when  it  has  been 
settled  that  our  aid  is  necessary.  I  am  aware 
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that  the  Court  of  Appeals  in  Virginia  awarded 
a  mandamus  to  an  inferior  court  in  that  State, 
to  compel  the  removal  of  a  cause  into  the  Cir- 
cuit Court  of  the  U.  S. ;  Brown  v.  Crippin,  4 
Hen.  &  M.,  173;  and  this  court  would  do  the 
same  thing  in  a  proper  case,  if  there  was  a  ne- 
cessity for  it.  But  until  it  shall  be  settled  that 
the  Federal  Courts  want  the  power  to  issue  all 
such  writs  as  may  be  necessary  for  the  exer- 
cise of  the  jurisdiction  conferred  upon  them 
by  the  Constitution  and  the  laws,  this  court 
cannot  act  without  the  appearance  of  making 
an  officious  tender  of  its  services. 
Motion  granted. 

Cited  in— 4  Denio,  248 ;  59  How.  Pr.,  481 ;  21  Mich., 
582;  4  Am.  Rep..  507. 


*TAYLOR  v.  FROST  ET  AL.     [*2OO 

A  judgment  for  the  plaintiff  on  demurrer  to  a  spe- 
cial pJea,  taken  by  default,  will  not  be  set  aside, 
though  sufliciently  excused,  where  there  is  a  plea  of 
the  general  issue  under  which  the  matter  of  the 
special  plea  can  be  given  in  evidence. 

ACTION  on  the  case.  The  defendants  plead- 
ed not  guilty,  and  two  special  pleas.  The 
plaintiffs  demurred  to  the  special  pleas,  and 
gave  notice  of  bringing  on  the  argument  on 
the  ground  of  the  frivolousness  of  the  pleas  ; 
and  at  the  last  January  Term  they  obtained 
judgment  on  the  demurrer  by  default. 

Mr.  J.  Edwards,  for  defendants,  read  affi- 
davits excusing  the  default,  and  asked  to  have 
the  same  set  aside,  to  the  end  that  the  demur- 
rer might  be  argued. 

Mr.  J.  A.  Spencer,  for  plaintiffs,  read  an 
affidavit  showing  that  the  cause  had  been  no- 
ticed for  trial  on  the  plea  of  the  general  issue, 
and  that  it  was  a  case  where  the  defenses  set 
up  in  the  special  pleas  could  be  given  in  evi- 
dence under  the  general  issue. 

By  the  Court,  Bronson,  Ch.  J.  The  default, 
though  regularly  taken,  is  sufficiently  excused, 
and  it  would  be  set  aside  on  terms,  if  that 
course  was  essential  to  the  rights  of  the  de- 
fendants. But  it  is  not.  The  matters  set  up  in 
the  special  pleas  may  be  given  in  evidence  un- 
der the  general  issue;  and  I  think  we  ought  not 
to  interfere.  Setting  aside  the  default,  and  al- 
lowing an  argument  on  the  sufficiency  of  the 
special  pleas,  would  only  cause  delay,  without 
answering  any  valuable  end  to  either  party. 
Motion  denied. 


*HYMANN  v.  COOK  ET  AL.    [*2O1 

Practice — Error —  When  Court  Witt  Not  Reverse 
Judgment  For. 

The  court  will  not  upon  error  reverse  a  judgment, 
where  general  errors  in  law  have  been  assigned 
without  ascertaining  by  an  inspection  of  the  record 
that  the  judgment  below  is  erroneous,  though  an  is- 
sue of  fact  arising  upon  a  plea  of  the  Statute  of  Lim- 
itations pleaded  by  the  defendant  in  error  has  been 
found  for  the  plaintiff. 

Judgment  will  be  given  upon  the  same  principles 
which  would  govern  if  there  had  been  a  joinder  in 
error. 

The  plaintiff  in  error  in  such  a  case  must  make  up 
error  books  and  place  the  cause  on  the  calendar  at 
a  general  term,  and  either  party  may  give  notice  of 
argument. 
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Citations-l  Str..  127,  683 ;  1  Show..  50 :  3  Salk.,  214 : 
•Comb.,  128 ;  Year  Book,  21  Edw.,  3 ;  3  Burr.,  2o51 ;  4 
B.  &  Adol..  90. 

HYMANN  sued  Cook,  Arms  &  Perkins  in 
the  N.  Y.  C.  P.,  where,  after  a  trial  and  a 
bill  of  exceptions,  judgment  was  rendered  for 
the  defendants.  The  plaintiff  brought  error 
in  this  court,  and  assigned  general  errors  in 
law.  The  defendants  pleaded  in  bar  the  Stat- 
ute of  Limitations,  that  the  writ  of  error  was 
not  brought  within  two  years  after  the  render- 
ing of  the  judgment.  The  plaintiff  replied, 
that  at  the  time  of  the  rendition  of  the  judg- 
ment he  was  an  infant  within  the  age  of  twenty- 
one  years,  to  wit:  at  the  age  of  nineteen  years 
and  three  months,  and  no  more  ;  and  that  he 
brought  the  writ  of  error  within  two  years 
after  he  arrived  at  the  age  of  twenty-one  years. 
The  defendants  rejoined,  taking  issue  on  the 
allegations  in  the  replication,  and  concluding 
to  the  country.  The  issue  was  tried  at  the  N. 
Y.  Circuit  on  the  7th  of  January  last,  when 
the  jury  found  for  the  plaintiff  in  error. 

Mr.  A.  Taber,  for  plaintiff  in  error,  pursu- 
ant to  notice,  presented  the  trial  record,  con- 
sisting of  the  papers  which  would  make  the 
usual  error  book,  and  the  postea,  and  'circuit 
minutes  ;  and  moved  for  a  rule  reversing  the 
judgment  of  the  C.  P.  He  said  that,  although 
there  must  be  a  special  motion  in  such  a  case; 
2  Cow.,  525;  4  Id.,  17;  yet  as  the  issue  had  been 
found  in  favor  of  the  plaintiff  in  error,  the  judg- 
ment must  be  reversed  as  a  matter  of  course. 
2O2*]  He  cited  1  Arch.  Pr.,  256;  * Cunning- 
ham v.  H&uston,  1  Str.,  127;  2  R.  S.,  601,  sec. 
62;  1  Till.  &  Y.,  error,  288. 

Mr.  N.  Hill,  Jr.,  for  defendant  in  error.  Al- 
though the  verdict  has  removed  the  bar  which 
was  set  up  by  the  plea,  it  still  remains  to  be 
seen  whether  there  is  any  error  in  the  judg- 
ment of  the  court  below,  and  the  court  must 
look  into  the  record  for  the  purpose  of  deter- 
mining that  question.  If  there  be  no  error,  the 
judgment  must  be  affirmed.  He  cited  the  Year 
Book,21  E,  3,  p.  4;  GarUton  v.  Mortagh,G  Mod., 
113,  206;  and  8.  0.,  2Ld.  Raym.,  1005;  1  Salk., 
268;  3  Id.,  399;  Holt,  275;  Meredith  v.  Dames,\ 
Salk.,  270;  4  Burr.,  2551;  1  Roll.  Abr.,  764,  pi. 
5;  Vastledine  v.  Mundy,  4  B.  &  Ad.,  90;  2  Tidd, 
1231,  ed.  of  1828;  Houghtonv.  Starr,  4  Wend., 
182, 183;  1  Till.  &  Y.,  error,  106. 

By  the  Court,  Bronson,  Ch.  J.  The  court 
is  cautious  about  either  affirming  or  reversing 
a  judgment,  until  the  record  has  been  exam- 
ined to  see  whether  there  is  any  error.  Even 
where  the  defendant  pleads  a  release  of  errors, 
which  is  found  in  his  favor,  the  judgment  will 
not  be  affirmed;  for  it  may  be  erroneous.  But 
the  plaintiff  is  barred  ;  and  the  entry  is,  that 
he  take  nothing  by  the  writ  of  error.  The  case 
which  has  been  cited  of  Cunningham  v.  Hous- 
ton, 1  Str.,  127,  proves  this  ;  and  it  proves  no 
more.  Kirle  v.  Cliston,  1  Show.,  50  ;  3  Salk., 
214;  and  Comb.,  128;  and  Dent  v.  Lingood,  1 
Str.,  683,  are  to  the  same  effect. 

Here  we  are  asked  to  reverse  a  judgment. 
But  without  looking  into  the  record  it  is  im- 
possible to  say  that  there  is  any  error.  The 
defendants  have  pleaded  the  Statute  of  Limita- 
tions in  bar  of  the  writ  of  error;  and  the  issue 
joined  upon  that  plea  has  been  found  in  favor 
of  the  plaintiff.  That  proves  that  the  plaintiff 
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is  not  barred  of  his  writ  of  error.  But  it  does 
not  prove  that  there  is  any  error  in  the  judg- 
ment. The  most  that  can  be  said  of  the  mat- 
ter is,  that  by  pleading  in  bar  the  defendants 
have  impliedly  admitted  that  there  was  error  in 
the  judgment.  But  although  the  parties  may 
conclude  themselves  by  *admissions,  [*2O3 
they  cannot  bind  the  court.  The  defendant 
may  confess  error  in  fact,  and  the  court  will 
act  upon  it;  but  it  is  not  so  where  he  confesses 
error  in  law.  There,  the  court  will  judge  for 
itself.  The  cases  cited  at  the  bar  of  Carlton  v. 
Mortagh,  and  Meredith  v.  Davies,  are  in  point 
to  show  that  we  must  look  into  this  record. 
And  so  also  is  the  case  cited  from  the  Year 
Book  of  21  Edw.  III.,  where  it  is  said  that  "If 
a  fact  be  pleaded  in  bar  of  error,  as  a  feoff  ment 
or  release,  and  issue  is  taken  thereupon,  and 
found  for  the  plaintiff,  yet  the  court  shall  ex- 
amine the  judgment;  and  if  no  error  appear  to 
them  therein,  shall  affirm  it."  That  is  the  very 
case  in  hand,  with  only  this  difference,  that 
there  the  defendant  failed  on  a  plea  in  bar  of  a 
release;  while  here  the  defendants  have  failed 
on  a  plea  in  bar  of  the  Statute  of  Limitations, 
which  is  not  a  difference  in  principle.  A  re- 
markable case  was  mentioned  by  Ld.  Mansfield 
in  delivering  the  judgment  of  the  courting* 
v.  Wilkes,  3  Burr.,  2551.  The  case  was  this: 
in  1708,  Ld.  Griffin  was  brought  into  the  Court 
of  K.  B.  on  an  outlawry  for  high  treason;  and 
a  rule  was  made  for  his  execution.  He  was 
reprieved  from  time  to  time  till  his  death.  His 
grandson  and  heir,  from  the  grace  and  favor  of 
the  King,  obtained  a  writ  of  error.  Sir  Philip 
Yorke,  then  Attorney-General, came  into  court 
and  said  he  had  a  sign  manual  to  confess  the 
errors  and  consent  to  the  reversal.  The  court 
told  him  his  confessing  an  error  in  law  would 
not  do;  they  must  judge  it  to  be  an  error,  and 
their  judgment  would  be  a  precedent.  But  the 
plaintiff  in  error  might  assign  an  error  in  fact; 
which,  by  proper  authority,  he  might  confess. 
Accordingly,  the  plaintiff  assigned  an  error  in 
fact;  the  Attorney-General  confessed  the  fact, 
and  the  outlawry  was  thereupon  reversed.  If 
the  court  will  not  act  upon  the  express  admis- 
sion of  an  error  in  law,  they  clearly  will  not 
upon  an  admission  which  can  only  be  implied 
from  pleading  in  bar  to  the  usual  assignment 
of  errors. 

In  Castledine  v.  Mundy,  4  B.  &  Ad.,  90,  the 
plaintiff  made  a  bad  assignment  of  error  in 
fact,  without  assigning  any  error  in  law  ;  and 
yet  the  court  held  that  they  were  bound,  ex 
offieio,  to  take  notice  of  an  error  in  law,  and  to 
give  the  proper  *judgment  according  [*2O4 
to  the  right  appearing  upon  the  whole  record. 
The  judgment  was  reversed. 

We  must  look  into  this  record  just  as  we 
should  have  done  had  there  been  a  joinder  in 
error  instead  of  a  plea  in  bar. (a)  The  proper 
course  will  be  for  the  plaintiff  to  make  up  er- 
ror books,  and  place  the  cause  on  the  calendar 
for  argument.  Either  party  can  notice  it.  And 
should  a  like  case  arise  in  future,  the  same 
course  must  be  pursued,  instead  of  making^  a 
non-enumerated  motion,  as  has  been  done  in 
this  instance. 

Motion  denied. 

Same  case— How.  Cas.,  437 ;  4  How.  Pr.,  293. 
(a)  See  Acker  v.  Ledyard,  1  Den,,  677. 
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2O5*]  *SUYDAM  ET  AL.  v.  WESTFALL. 

Bill  Drawn  by  Several — One  a  Surety — Discount 
Before  Acceptance — Payment  by  Drawee  With- 
out Funds — Recovery. 

Where  a  bill  of  exchange  was  drawn  by  several, 
one  of  whom  joined  in  it  as  a  surety  for  the  others, 
who  procured  the  bill  to  be  discounted  before  ac- 
ceptance for  their  own  benefit,  and  the  drawee  with 
knowledge  of  these  facts  accepted  and  paid  the  bill 
without  funds  of  any  of  the  drawers  in  his  hands: 
held,  that  he  might  recover  the  amount  against  all 
the  drawers  in  an  action  for  money  paid  to  their  use. 

Citations— 21  Wend.,  502 ;  Story,  Bills,  sec.  400. 

ON  error  from  the  Supreme  Court.  The 
plaintiffs  in  error  brought  assumpsit  in  the 
court  below  against  the  partners  of  the  firm  of 
Norton,  Bartle  &  McNeil,  and  the  defendant 
Westfall,  to  recover  the  amount  of  a  bill  of 
exchange  drawn  by  the  defendants  upon  the 
plaintiffs  which  the  latter  had  accepted  and 
paid  at  maturity  to  the  holders.  The  cause  was 
first  tried  in  February,  1842,  when  the  plaint- 
iffs had  a  verdict,  which  was  afterwards  set 
aside  by  the  Supreme  Court  and  a  new  trial 
granted.  For  the  facts  proved  and  the  opinion 
of  the  court  below  on  that  occasion,  see  4  Hill, 
211.  Before  the  second  trial  the  defendants, 
Bartle  and  Norton,  severally  obtained  their 
certificates  and  discharges  under  the  Bank- 
rupt Act;  which  they  pleaded  puis  darrein 
continuance,  and  the  same  were  admitted  by 
2O6*]  *the  plaintiffs.  McNeil,  the  other  part- 
ner, had  died,  and  that  fact  was  suggested  on 
the  record.  The  cause  proceeded  against 
Westfall  alone,  and  was  tried  a  second  time  in 
May,  1843,  when  a  verdict  was  rendered  for 
the  defendant.  The  evidence  was  substantial- 
ly the  same  as  on  the  former  trial.  The  cir- 
cuit judge  charged  the  jury  in  accordance  with 
the  opinion  of  the  Supreme  Court,  lhatif  they 
should  find  that  the  defendant  Westfall  be- 
came a  party  to  the  bill  as  the  surety  of  Nor- 
ton, Bartle  &  McNeil,  the  other  drawers,  and 
had  no  beneficial  interest  therein,  and  no  part 
of  the  proceeds  went  to  his  use,  in  that  case 
the  law  implied  no  contract  on  his  part  to  re- 
fund the  amount  to  the  plaintiffs,  and  that  the 
jury  in  that  event  ought  to  find  for  the  defend- 
ant. The  plaintiffs  excepted.  Upon  the  ques- 
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tion  of  usury,  he  charged  substantially  as  upon 
the  former  trial.  In  July,  1843,  the  plaintiffs 
moved  the  court  below  for  a  new  trial  on  a  bill 
of  exceptions,  which  was  refused,  and  judg- 
ment was  rendered  for  the  defendant,  upon 
which  the  plaintiffs  brought  error. 

JA»v.  M.S.  Bid  well  and  GeorgeWood, 
for  plaintiffs  in  error. 

1.  The  defendant,  by  becoming  a  co  drawer 
of  the  bill,  is  to  be  deemed  to  have  intended  to 
assume  the  character  of  a  principal  debtor  to 
the  full  extent  of  all  the  liabilities  growing  out 
of  the  drawing  of  the  bill;  and  the  plaintiffs 
having  become  parties   by  accepting  on  the 
faith  of  his  name,  he  is  estopped  from  denying 
such  liability.     Nelson  v.   Dubois,  13  Johns., 
175.     The  liability  of  the  drawers  of  a  bill 
drawn  without  funds,  to  the  drawee  who  has 
accepted  and  paid  it,  arises  out  of  the  drawing 
of  the  bill.     A  stranger  to  the  bill  may  accept 
supra  protest,  and  upon  payment  may  recover 
against  the  drawers;  and  the  drawee,  a  for- 
tiori is  entitled  to  recover  upon  such  accept- 
ance and  payment.     In  both  cases  the  liability 
of  the  drawers  arises  out  of  the  drawing  of  the 
bill;  though  in  the  latter  case  the  remedy  is 
not  on  the  bill  itself.     The  acceptance  and 
payment  of  bills  by  the  party  on  whom  they 
are  drawn  for  the  credit  of  the  drawers,  are 
transactions  recognized  by  law  and  commer- 
cial usage;  and  the  defendant  when  he  became 
•a  drawer  must  be  presumed  to  have  known  the 
character  and  operation  of  the*instru-  [*2O7 
ment  to  which  he  thus  become  a  party.     In 
the  case  of  Griffith  v.  Reed,  21  Wend.,  502,  re- 
lied on  by  the  defendant,  the  form  of  the  bill 
was  different  from  the  one  in  this  case.  It  con- 
tained a  request  to  charge  the  amount  to  Dix- 
son  alone,  and  Reed  added  the  word  "surety" 
to  his  name.     Here  the  request  is  to  charge  to 
all  the  drawers  including  the  defendant,  and 
there  is  nothing  about  the  bill  to  indicate  any 
distinction  between  them. 

2.  The  letter  from  the  plaintiffs  to  the  Bank 
of  Geneva  shows  conclusively  that  they  had 
determined  not  to  accept  further  for  Norton, 
Bartle  &  McNeil,  and  that  they  acted  upon  the 
faith  of  the  defendant's  name.     The  right  to 
resort  to  Westfall  was  a  security  that  all  the 
parties  had  in  view.     The  defendant's  name 
was  not  procured  for  the  security  of  the  bank; 
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for  the  bank  discounted  the  bill  upon  the  cred- 
it of  the  plaintiffs  and  upon  their  agreement  to 
accept  contained  in  that  letter. 

3.  All  the  evidence  necessary  to  raise  an  im- 
plied assumpsit  is  found  in  this  case.  The  de- 
fendant joined  in  a  request  to  the  plaintiffs  to 
make  the  advance,  and  the  money  was  ad- 
vanced upon  the  security  which  his  name  af- 
forded. When  the  plaintiffs  took  up  the  bill 
pursuant  to  the  request  contained  in  it,  they 
by  that  act  relieved  the  defendant  from  his  lia- 
bility to  the  holder.  This  was  equally  bene- 
ficial to  him  as  though  he  had  upon  the  dis- 
count of  the  bill  received  the  money  for  his 
own  benefit.  Tom  v.  Goodrich,  2  Johns.,  213; 
Sluby  v.  Champlin,  4  Id.,  461  ;  U.  8.  v.  Gush- 
man,  2  Sumn.,  426.  Where  one  requests  an- 
other to  advance  money,  the  law  implies  a  con- 
tract on  the  part  of  him  who  makes  the  request 
to  refund  it,  though  he  may  not  have  been  in- 
terested in  the  purpose  to  which  it  was  applied. 
1  Saund.,  264,  n.  1;  Knox  v.  Devens,  5  Mason, 
380;  Bartholomew  v.  Jackson,  20  Johns.,  28. 

Mr.  A.  Worden,  for  defendant  in  error. 

1.  The  contract  of  the  drawers  of  a  bill  is 
that  the  person  on  whom  it  is  drawn  shall  ac- 
cept and  pay  it,  and  that  upon  his  failure  (and 
upon  that  event  only)  they  will  pay  it.     The 
acceptors  on  their  part  promise  the  drawers 
that  they  will  pay  the  bill  when  it  matures. 
2O8*]  *When,  therefore,  the  plaintiffs  paid 
this  bill  they  only  performed  their  contract 
arising  out  of  its  terms,  and  the  payment  at 
the  same  time  discharged  the  contract  of  the 
drawers.     The  contract  of  the  drawers  is  with 
the  holder  and  indorsers,  not  with  the  accept- 
or, and  the  latter  cannot  under  any  circum- 
stances bring  an  action  on  the  bill  or  upon  any 
contract  arising  out  of  it  against  the  drawers, 
whether  it  be  an  accommodation  bill  or  not. 
Clarke  v.  Cock,  4  East,  72;  Simmonds  v.  Par- 
minter,  1  Wils.,  185;  Chit.  Bills,  8th  Am.  ed., 
568,  648  ;   Watson  v.  KigUUy,  11  Ad.  &  Ell., 
702;  Cruger  v.  Armstrong,  3  Johns.  Cas.,  7-9; 
Griffith  v.  Reed,  21  Wend.,  505;   Young  v.  Hoch- 
ley,  3  Wils.,  346  ;  Chtlton  v.  Whiffin,  Id.,  13. 
And  the  legal  effect  of  the  bill  cannot  be 
changed  by  other  testimony.     Prosser  v.  Lu- 
queer,  4  Hill,  420  ;  Phelps  v.    Garrow,  8  Paige, 
322;  Seabury  v.  Hunger ford$  Hill,  80;  Wing  v. 
Terry,  5  Id.,  160.  The  defendant  being  a  sure- 
ty, his  liability  must  be  tested  by  the  contract 
to  which  he  became  a  party  and  cannot  be  ex- 
tended beyond  its  strict  legal  effect.     Phelps  v. 
Garrow,  supra.     The  conduct  of  the  plaintiffs 
shows  that  they  did  not  regard  the  defendant 
as  being  liable  to  them.     Upon  accepting  the 
bill  they  charged  the  amount  of -it  in  account 
to  Norton,  Bartle  &  McNeil,  and  treated  the 
indebtedness  growing  out  of  it  as  the  proper 
debt  of  that  firm. 

2.  There  is  no  implied  undertaking  on  the 
part  of  the  defendant  to  indemnify  the  plaint- 
iffs for  paying  the  bill.  The  evidence  establish- 
es the  fact  that  Westfall  signed  the  bill  as  sure- 
ty.    He  is,  therefore,  entitled  to  all  the  privi- 
leges attached  to  that  character,  one  of  which 
is  that  of  not  being  bound  beyond  the  precise 
legal  effect  of  the  contract.     Huffman  v.  Hul- 
b&i't,  13  Wend.,  375;  Walsh  v.  Bailie,  10  Johns., 
180;  Ludlow  v.  Simond,  2  Cai.  Cas.,  29;  Miller 
v.  Stewart,  9  Wh.,  680,  703  ;  Dobbin  v.  Brad- 
ley, 17  Wend.,  422,  425. 
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An  accommodation  acceptor  who  pays  a 
bill  may  recover  in  assumpsit  for  money  paid 
against  the  person  for  whose  benefit  and  at 
whose  request  the  bill  was  accepted  and  paid, 
whether  such  person  be  a  party  to  the  bil  1  or  not. 
The  action  in  such  case  is  not  on  the  bill,  but 
is  based  on  the  request  to  accept,  *and  [*2Ot> 
on  the  principle  that  the  payment  was  to  the 
defendant's  use,  and  if  it  appear  that  it  was, 
in  fact,  paid  at  the  request  and  for  the  use  of 
another,  and  not  of  the  defendant,  he  is  not 
liable.  Here  the  testimony  disclosed  that  the 
acceptance  and  payment  were  for  the  accom- 
modation and  for  the  sole  account  and  use  of 
Norton,  Bartle  &  McNeil,  pursuant  to  a  pre- 
cise and  distinct  arrangement  between  the 
plaintiffs  and  that  firm,  to  which  arrangement 
the  defendant  was  not  a  party  and  in  which 
he  had  no  interest.  Cornwall  v.  Gould,  4  Pick., 
444;  Chit.  Cont.,  5th  Am.  ed.,  504;  Stratonv. 
Bastall,  2  T.  R.,  366  ;  Marriot  v.  Lister,  2 
Wils.,  147  ;  Wells  v.  Girling,  8  Taunt.,  737  ; 
Chit.  Bills,  8th  ed.,  216;  Id.,  568. 

But  the  bill  was  not  an  accommodation  bill. 
Norton  &  Co.  had  an  open  account  with  the 
plaintiffs  for  property  which  they  had  sent  and 
were  about  to  send  them,  and  the  general  bal- 
ance was  secured  by  mortgage.  Bagnall  v.  An- 
drews, 7  Bing.,  217.  But  conceding  that  the 
plaintiffs  as  well  as  the  defendant  were  sureties 
for  Norton,  Bartle  &  McNeil,  their  rights  as 
between  themselves  must  be  determined  by 
their  position  upon  the  paper.  Craythorne  v. 
Swinburne,  14  Ves.,  160;  Longley  v.  Griggs,  10 
Pick.,  121;  Harris  v.  Warner,  13  Wend.,  400. 
The  case  presents  the  same  legal  question  as 
if  the  plaintiffs  had  lent  their  promissory  note 
to  Norton,  Bartle  &  McNeil,  payable  to  the 
joint  order  of  that  firm  and  the  defendant,  and 
had  paid  it  at  maturity.  No  one  can  pretend  in 
such  a  case  that  the  defendant  would  be  liable. 

3.  An  agreement  by  the  defendant  to  pay 
this  debt  would  be  collateral  to  the  express 
promise  of  Norton  &  Co.  and  unless  evidenced 
by  writing  would  be  void  within  the  Statute 
of  Frauds. 

Bockee,  Senator.  It  is  an  elementary  rule 
of  law,  that  the  acceptor  of  a  bill  of  exchange 
stands  in  the  same  relation  to  the  drawer  that 
the  maker  of  a  promissory  note  does  to  the 
payee  and  indorsee.  The  acceptance  is  prima 
•facie  evidence  of  funds  in  the  hands  of  the 
drawee,  and  payment  discharges  the  obligation 
and  cancels  the  security.  The  bill  has  regu- 
larly performed  its  office,  and  becomes  null  as 
to  all  the  parties.  The  drawers  *are  [*21O 
as  fully  discharged  as  the  indorsers  of  a  prom- 
issory note  would  be  on  payment  by  the  maker. 

Such  would  be  the  consequence  arising  upon 
the  face  of  this  transaction,  independent  of  ex- 
trinsic evidence.  But  the  legal  presumption 
that  the  acceptors  had  funds  of  the  drawers  is 
done  away  by  proof.  The  plaintiffs  have  paid 
the  amount  of  this  bill  for  the  benefit  of  the 
drawers,  and  at  their  request.  An  action  of 
indebitatus  assumpsit  may  be  maintained  for 
money  paid.  The  bill  is  then  only  a  voucher, 
or  link  in  the  chain  of  evidence,  to  show  that 
money  has  been  paid  at  the  request  of  the 
drawers.  The  bill  is  an  open  letter  of  request 
for  the  payment  of  money  ;  and  in  the  ordi- 
nary case  of  several  persons  joining  together 
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in  drawing  a  bill  upon  a  person  with  whom 
they  have  no  funds,  they  are  jointly  and  equal- 
ly liable  to  the  acceptor  who  advances  the  mon- 
ey on  the  strength  of  their  credit.  I  presume 
these  general  rules  will  not  be  controverted, 
and  they  apply  to  this  case,  unless  some  spe- 
cial reason  to  exempt  it  from  their  operation  is 
shown  on  the  part  of  the  defendant  in  eiror. 
If  it  had  been  intended  that  Westfall  should 
be  liable  only  to  the  payee  or  holder  of  this  bill 
of  exchange,  he  might  have  indorsed  it.  He 
then  would  have  been  surety  for  Norton, Bartle 
<fc  McNeil  to  the  indorsees,  but  in  no  event  lia- 
ble to  the  drawees.  His  responsibilities,  then, 
to  all  the  parties  to  the  bill,  would  have  been 
exactly  those  which  he  now  claims.  But  is 
there  no  difference  between  the  indorser  and 
the  drawer  of  a  bill  of  exchange  ?  The  draw- 
er of  a  bill  is  to  be  considered,  as  regards  the 
holder,  in  the  same  light  as  the  indorser  of  a 
promissory  note,  and  is  to  be  made  liable  as 
such.  And  there  is  this  further  responsibil- 
ity: if  he  draws  without  having  funds  in  the 
hands  of  the  drawee  who  accepts  and  pays, 
there  is  a  resulting  obligation  imposed  upon  the 
drawer  to  refund.  I  quote  the  following  lan- 
guage from  the  opinion  of  the  Supreme  Court: 
"  Where  a  man  puts  his  name  in  a  position  to 
be  charged  as  indorser  on  negotiable  paper,  he 
cannot  be  changed  into  a  guarantor."  "If  he 
puts  his  name  as  indorser,  he  is  an  indorser 
only;  if  as  drawer.it  would  seem  to  follow  that 
he  shall  be  holden  as  drawer  only, by  an  action 
on  the  bill  itself."  The  principle  of  this  rule 
2 1 1*]  *is,  that  a  party  shall  be  held  liable  as 
iudorser  or  drawer,  according  to  the  character 
he  has  assumed  and  the  position  in  which  he 
has  placed  himself.  The  rule  savors  of  judg- 
ment and  good  sense, and  if  it  had  been  carried 
out  by  the  Supreme  Court,  it  must  have  led 
them  to  different  conclusions.  "If  a  man  sub- 
scribes as  drawer  of  a  bill,  it  would  seem  to 
follow  that  he  shall  be  holden  as  drawer  only, 
by  an  action  on  the  paper  itself."  This  is  true 
as  regards  any  action  by  the  holder  of  this  bill. 
But  the  qualification  "that  the  action  must  be 
on  the  paper  itself,  "  is  not  true  as  regards  the 
liability  of  the  drawer,  either  as  principal  or 
surety,  to  the  acceptor  who  has  advanced  the 
money.  Such  acceptor  may  maintain  an  ac- 
tion against  the  drawer,  not  upon  the  bill,  but 
for  the  money  which  he  has  advanced  to  dis- 
charge the  bill.  This  is  the  known  necessary 
legal  consequence  of  a  man's  putting  his  name 
in  the  position  and  character  of  drawer  of  a 
bill  of  exchange.  Now  to  apply  the  admitted 
rule  that  a  party  shall  be  holden  according  to 
the  position  in  which  he  has  placed  himself. 
The  defendant  in  this  suit  has  become  a  draw- 
er without  funds,  with  all  the  liabilities  and  in- 
cidents pertaining  to  the  character  of  drawer. 
He  is  a  surety  drawer,  putting  himself  in  the 
same  position,  on  the  same  platform  with  his 
principal.  I  can  see  no  reason  why  his  liabil- 
ity should  not  be  commensurate  with  theirs. 
Mr.  J.  Cowen,  in  giving  the  opinion  of  the 
court  remarks  :  "  That  it  is  not  necessary,  in 
the  instance  before  us  to  declare  that  a  drawer, 
though  a  surety,  with  such  privity  as  to  know 
that  he  is  overdrawing,  can  escape  an  implied 
engagement  as  guarantor."  Admitting,  as  the 
court  seem  to  admit,  that  with  this  knowledge 
the  surety  co  drawer  would  be  liable  to  the  ac- 
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ceptor,  on  an  implied  assumpsit,  for  the  money 
advanced  to  discharge  the  bill,  I  do  not  per- 
ceive that  there  can  be  any  difficulty  in  main- 
taining this  action.  For  when  Westfall  signed 
the  bill  payable  at  four  months,  he  must  have 
known  that  the  drawers  had  no  present  avail- 
able funds  in  the  hands  of  the  drawees.  It  was 
the  duty  of  the  drawers  to  transmit  funds  to 
meet  the  bill  at  maturity.  These  persons  are 
bound  together  as  drawers  and  as  principals. 
When  the  plaintiffs  advanced  the  money  to  dis- 
charge this  bill,  *it  was  advanced  not  v[*2 1 2 
for  one  but  for  all  the  drawers.  It  was  a  new 
and  original  cause  of  action  springing  out  of 
the  bill,  and  the  default  of  the  drawers, and  for 
their  common  benefit,  by  discharging  the  obli- 
gation which  they  would  otherwise  incur  to 
the  holder;  and  this  is  done  on  the  joint  request 
of  all  the  drawers,  expressed  on  the  face  of  the 
bill.  Has  not  Westfall,  by  placing  himself  in 
the  position  of  drawer  of  the  bill,  assumed  a 
joint  liability  with  his  co-drawers  for  all  pur- 
poses and  to  the  same  extent?  On  what  ground 
can  a  discrimination  be  made  ?  How  can  we 
vary  the  responsibilities  which  Westfall  is 
under,  unless  we  take  the  liberty  to  change  his 
position  and  make  him  an  indorser  instead  of 
drawer  of  this  bill  ?  And  then  we  go  counter 
to  the  correct  doctrine  which  the  Supreme 
Court  have  laid  down  in  this  very  case,  that 
when  a  person  puts  his  name  on  negotiable 
paper,  he  should  be  held  liable  as  indorser  or 
drawer  according  to  the  character  and  position 
which  he  has  assumed.  It  is  argued  on  the 
part  of  the  defendant  in  error,  that  the  accept- 
ors have  made  themselves  primarily  liable  in 
the  same  manner  as  if  they  were  the  drawers 
of  a  note  lent  to  Norton,  Bartle  &  McNeil,  of 
which  they  and  Westfall  were  the  payees  and 
indorsees.  Surely  there  is  no  analogy  be- 
tween the  cases.  The  indorser  of  the  note 
stands  in  a  very  different  relation  to  the  maker, 
from  that  of  the  drawer  of  a  bill  to  the  accept- 
or who  has  paid  the  bill  from  his  own  funds. 
The  indorser  of  a  note  is  in  no  event  liable  to 
the  maker.  The  drawer  is  of  course  charge- 
able with  the  amount  of  the  bill  which  has 
been  paid  by  the  drawee;  and  I  do  not  see  how 
this  defendant  can  be  excepted  from  the  opera- 
tion of  this  general  rule. 

Much  of  the  difficulty  of  this  case  appears  to 
me  to  have  arisen  from  confounding  the  analo- 
gies and  differences  which  exist  between  bills 
of  exchange  and  promissory  notes.  As  relates 
to  all  intervening  parties  the  acceptor  of  a  bill 
of  exchange  is  considered  to  stand  in  the  same 
position  as  the  maker  of  a  promissory  note. 
The  drawers  are  in  the  character  of  indorsers. 
But  this  analogy  ceases  when  the  acceptor  has 
paid  the  bill  from  his  own  funds.  The  relation 
between  the  drawer  and  the  drawee  is  then  re- 
versed and  the  former  becomes  the  debtor.  It 
is  incorrectly  *assumed  by  the  Supreme  [*2 13 
Court,  that  Westfall  became  surety  at  the  re- 
quest of  the  plaintiffs,  and  that  it  was  their 
duty  to  have  informed  him  that  his  principals 
had  overdrawn.  It  was  impossible  for  the 
plaintiffs  to  know  who  would  be  considered  re- 
sponsible as  undersigners.  There  was  no  false 
color  held  out,  no  concealment  or  subterfuge 
practiced  by  the  plaintiffs  to  induce  Westfall 
to  become  surety.  It  was  impossible  for  them 
to  communicate  to  the  whole  world  the  facts 
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which  the  court  say  ought  to  have  been  com- 
municated to  Westfall.  They  say, in  substance, 
to  the  cashier  of  the  Geneva  Bank:  "  We  dis- 
trust the  credit  of  Norton,  Bartle  &  McNeil. 
We  will  not  accept  their  drafts  unless  under- 
signed by  such  person  as  you  consider  perfectly 
responsible."  The  bill  payable  at  four  months, 
with  Westf all's  name  as  undersigner  or  co- 
drawer,  or  surety  drawer,  is  discounted  at  the 
Geneva  Bank,  and  is  accepted  and  paid  at  its 
maturity  by  the  plaintiff.  The  plaintiffs  might 
or  might  not  have  known  Westfall  was  a  surety. 
For  aught  which  appears  on  the  face  of  the 
transaction,  he  might  have  been  a  party  in  in- 
terest, and  have  received  the  avails  of  the  dis- 
count. But  he  was  in  fact  a  surety  ;  and  ad- 
mitting that  such  was  known  to  the  plaintiffs, 
I  think  it  can  make  no  difference  in  the  case. 
It  appears  to  me  to  be  the  proper  form  in  which 
security  should  be  given  to  indemnify  the  ac- 
ceptors. A  loss  is  sustained  by  the  bankruptcy 
of  Norton,  Bartle  &  McNeil,  and  who  shall 
suffer  ?  The  plaintiffs  were  unwilling  to  trust 
them,  but  were  willing  and  did  pay  the  draft 
with  Westfall  as  undersigner.  When  Westfall 
signed  the  bill,  payable  at  four  months,  he 
must  have  known  that  Norton  &  Co.  had  no 
funds  in  the  hands  of  the  drawees,  and  that 
unless  funds  were  duly  remitted,  one  of  these 
two  consequences  would  follow,  either  that  the 
bill  would  be  returned  dishonored — in  which 
case  he  would,  undoubtedly,  be  liable  to  the 
holder — or  that  the  drawees  trusting  to  the  re- 
sponsibility of  the  drawers,  would  accept  and 
pay  the  bill.  In  the  latter  case  I  conceive  that 
the  simple  act  of  putting  his  name  as  one  of 
the  drawers  of  the  bill  requesting  and  directing 
the  plaintiffs  to  pay  $1,000  to  the  order  of  C. 
A.  Cook,  and  to  charge  the  sum  to  the  account 
214*]  of  the  drawers,  is  sufficient  in  law  *to 
make  the  defendant  jointly  liable  with  the  oth- 
er drawers  for  the  amount  so  paid.  The  case 
of  Westfall,  though  a  surety.is  not  distinguish- 
able from  the  other  drawers  of  the  bill.  He  has 
by  his  voluntary  act  placed  himself  under  the 
same  legal  liabilities  with  them  both  in  sub- 
stance and  in  f  orm,and  by  that  act  has  induced 
the  plaintiffs  to  make  advances  which  they 
otherwise  would  not  have  made, and  he  should 
be  held  responsible.  The  judgment  of  the  Su- 
preme Court  should  be  reversed. 

Folsom,  Senator.  The  only  question  is  as 
to  the  liability  of  Westfall  to  repay  the  plaint- 
iffs the  amount  of  the  bill.  There  is  nothing 
that  appears  on  the  face  of  the  draft  that  places 
his  undertaking  in  a  different  light  from  his 
co  drawers,  who  were  liable  on  the  well  settled 
principle  that  "The  drawer  of  an  accommoda- 
tion bill  of  exchange  is  liable  to  refund  to  the 
drawee  who  accepts  and  pays  the  bill  without 
funds  of  the  drawer."  The  Supreme  Court, 
however,  in  deciding  this  case,  regarded  West- 
fall  as  a  surety,  and  held  that  he  was  not  liable 
to  the  drawees  on  the  bill.  Doubtless  the  un- 
dertaking of  Westfall  was  for  the  purpose  of 
adding  strength  to  the  other  names  on  the  bill, 
but  this  does  not  necessarily  render  him  mere- 
ly a  surety.  The  manner  in  which  his  name 
appears  on  the  draft  raises  no  such  idea.  The 
word  "surety"  is  not  appended  to  it,  and  the 
amount  paid,  or  to  be  paid,  is  directed  to  be 
charged  to  his  account  as  well  as  to  that  of  his 
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co-drawers.  This  was  not  done  to  obtain  credit 
at  the  bank,  but  to  meet  the  express  conditions 
of  the  letter  of  credit,  which  Westfall  must  be 
presumed  to  have  seen,  and  inspire  confidence 
in  the  drawees.  It  had  the  desired  effect;  the 
plaintiffs  paid  the  full  amount  of  the  bill  with- 
out funds,  relying  for  repayment,  in  case  of 
the  default  of  the  firm,  on  the  faith  of  their 
co-drawer,  represented  to  be  perfectly  respon- 
sible. 

I  can  see  no  distinction  between  the  liability 
of  the  firm  and  that  of  Westfall.  All  seem  to 
me  to  be  jointly  liable  to  refund  to  the  draw- 
ees the  full  amount  of  the  draft.  The  inter- 
change of  business  transactions  between  parties 
at  different  and  remote  points  of  the  State,  re- 
quires mutual  confidence;  and  whatever  tends 
*to  impair  that  confidence,  raises  a  se-  [*2 1 5 
rious  obstacle  in  the  way  of  commercial  inter- 
course, and  checks  individual  as  well  as  pub- 
lic enterprise  and  prosperity.  Good  faith  be- 
tween man  and  man  must  be  maintained,  and 
no  shift  or  pretense,  however  plausible,  should 
be  allowed  to  excuse,  much  less  to  justify,  an 
attempt  to  avoid  meeting  an  honest  obligation, 
deliberately  assumed,  and  springing  from  the 
necessity  of  mutual  confidence.  For  these  rea- 
sons I  am  of  the  opinion  that  the  judgment  of 
the  Supreme  Court  ought  to  be  reversed. 

Porter,  Senator.  The  plaintiffs  seek  in  an 
action  for  money  paid,  laid  out  and  expended 
for  the  defendant,  to  recover  from  him  the 
amount  of  a  draft  or  bill  of  exchange,  signed 
by  Norton,  Bartle  &  McNeil,  and  also  by  West- 
fall,  on  the  ground  that  they  were  accommo- 
dation acceptors,  and  were  compelled  as  such 
acceptors  to  pay  the  bill.  Westfall  joined  in 
drawing  the  bill  as  surety  for  his  co-drawers; 
and  this  was  well  known  to  the  plaintiffs  at  the 
time  they  accepted  it.  There  is  no  evidence, 
or  ground  for  presumption,  that  Westfall  had 
any  knowledge  of  the  state  of  the  accounts 
between  the  plaintiffs  and  Norton,  Bartle  & 
McNeil.  The  facts  proved  show  that  all  the 
knowledge  was  on  the  side  of  the  plaintiffs, 
and  that  Westfall  stands  before  the  court  as 
one  of  the  drawers  of  an  accommodation  bill, 
and  as  surety  for  his  co-drawers;  but  without 
any  knowledge  that  the  drawees  had  no  funds 
of  his  co-drawers  in  their  hands  to  meet  the 
bill.  The  bill  was  discounted  at  the  Bank  of 
Geneva,  to  whose  cashier  it  was  made  pay- 
able, on  the  application  of  Norton,  Bartle  & 
McNeil,  and  the  proceeds  were  paid  to  them. 
It  was  accepted  and  paid  by  the  plaintiffs,  and 
the  payment  charged  in  account  with  Norton, 
Bartle  <fe  McNeil;  and  there  is  no  pretense  but 
that  they  received  the  whole  use  and  benefit 
of  the  payment.  The  question  presented  for 
the  decision  of  the  court  is,  whether,  under 
this  state  of  facts,  the  plaintiffs  can  maintain 
an  action  against  Westfall  for  money  paid  for 
his  use. 

The  legal  effect  of  drawing  a  bill  of  exchange 
is,  to  cast  upon  the  drawer  these  obligations : 
first,  he  engages  that  the  drawee  shall  accept 
and  pay  the  bill  according  to  its  terms:  second, 
*in  case  of  failure  on  the  part  of  the  [*216 
drawee,  and  on  due  notice  given  to  him  of  such 
failure,  that  he  will  pay  the  bill  to  any  holder 
thereof.  But  the  act  of  drawing  can  never,  of 
itself,  create  an  obligation  to  pay  the  acceptor 
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such  sum  of  money  as  he  shall  pay  upon  the 
bill.  That  would  be  inconsistent  with  the 
very  nature  of  the  transaction.  The  bill  neither 
expresses  nor  imports  any  promise  as  between 
the  drawers  and  drawees.  It  is  merely  a  re- 
quest or  direction  by  the  drawer,  addressed  to 
the  drawee,  to  pay  to  the  person  named  there- 
in, or  bearer,  or  to  his  order,  a  sum  of  money; 
which  money  in  legal  contemplation  is  the 
money  of  the  drawer  in  the  hands  of  the  draw- 
ee, and  subject  to  the  order  of  the  drawer.  The 
bill  amounts  merely,  so  far  as  the  drawee  is 
concerned,  to  an  assignment  or  transfer,  of  so 
much  of  the  drawer's  funds  in  possession  of 
the  drawee,  for  the  use  of  the  payee  or  holder 
of  the  bill.  Such  and  such  only  is  the  con- 
tract of  the  drawer,  while  he  preserves  the 
mercantile  character  of  the  bill. 

In  the  next  place,  what  are  the  obligations 
of  an  acceptor  of  such  a  bill?  When  the  draw- 
ee accepts,  he  promises  to  pay  to  the  holder 
the  amount  of  the  bill.  This  is  an  absolute 
promise,  sustained  by  the  presumed  fact  that 
he  has  the  funds  of  the  drawer  to  at  least  that 
amount  in  his  hands;  and  by  such  acceptance 
he  acknowledges  that  he  holds  them  for  the 
use  of  the  holder  of  the  bill;  and  he  will  not  be 
permitted  to  allege  the  contrary.  Indeed,  by 
the  act  of  accepting  he  enters  into  a  contract, 
not  only  with  the  holder,  but  with  the  drawer 
also,  that  he  will  pay  the  bill.  If  he  refuses, 
and  the  drawer  is  compelled  to  take  it  up,  he 
can  sae  the  drawee  on  the  acceptance;  and 
proof  of  the  acceptance  is  prima  facie  evidence 
to  sustain  the  action.  It  will,  therefore,  be  ap- 
parent, that  the  facts  of  drawing  a  bill  of  ex- 
change, acceptance  and  payment  by  the  ac- 
ceptor, can  never  of  themselves  create  any 
liability  on  the  part  of  the  drawer,  to  pay  mon- 
ey to  the  drawee  or  acceptor.  So  far  as  the 
bill  is  concerned  the  whole  transaction  is  at 
an  end  by  its  payment  by  the  acceptor.  He 
has  only  paid  a  debt  which  he  by  the  very  act 
of  accepting  acknowledges  to  be  due  to  the 
drawer. 

I  have  thus  referred  to  the  legal  position  of 
217*]  the  drawer,  and  *to  the  obligation  of 
the  acceptor  of  an  ordinary  bill  of  exchange, 
because  it  is  necessary  to  keep  these  in  mind 
while  deciding  upon  the  liability  of  the  defend- 
ant in  this  case.  When  a  bill  is  accepted  for 
the  accommodation  of  the  drawer  and  paid  by 
the  acceptor,  an  entirely  different  state  of 
things  arises.  The  ordinary  rights  and  liabil- 
ities of  the  parties  to  the  bill  are  all  reversed. 
He  who  would  otherwise  have  been  the  cred- 
itor, is  now  the  debtor.  Consequently,  the 
rules  applicable  to  the  parties  to  a  regular  mer- 
cantile bill  are  no  longer  applicable  to  the  new 
contracts  raised  by  law.  An  implied  contract 
is  then  raised  upon  the  payment  by  the  ac- 
ceptor, that  the  drawer  will  indemnify  the  ac- 
ceptor. The  money  paid  is  the  money  of  the 
acceptor,  and  is  paid  for  the  use  of  the  draw- 
er; and  hence  the  obligation  to  refund  it  is  un- 
questionable. Such  is  the  position  in  which 
Norton.  Bartle  &  McNeil  stand  towards  the 
plaintiffs;  for  the  reason  that  the  plaintiffs 
have  paid  their  own  money  for  the  use  and  at 
the  request  of  that  firm.  They  knew  they  had 
no  funds  in  the  plaintiff s' hands,  and  of  course 
undertook  to  refund  anything  they  should  pay 
on  the  bill.  Is  there  also  the  same  obligation 
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resting  on  the  defendant?  Look  for  a  moment 
at  his  position  when  he  was  asked  to  join  in 
drawing  this  bill,  and  see  what  obligations  he 
then  assumed.  Every  man  is  presumed  to 
know  the  law,  and  to  assume  the  same  obliga- 
tions which  the  law  attaches  to  his  acts.  When 
he  was  asked  to  become  a  joint  drawer  of  this 
bill,  what  was  he  to  infer  in  respect  to  the  busi- 
ness relations  between  Norton,  Bartle  &  McNeil 
and  the  plaintiffs?  He  should  have  assumed 
and  no  doubt  did  assume  that  they  had  funds 
in  the  hands  of  the  plaintiffs;  and  that  they 
drew  upon  those  funds;  that  they  desired  to 
use  those  funds  immediately,  and  for  that  pur- 
pose they  had  drawn  the  bill  with  a  view  to 
its  discount  at  the  bank;  and  that  his  name 
was  desired  on  the  bill  to  give  it  additional 
credit  at  the  bank  and  in  its  circulation  after- 
wards. And  he  would  also,  reasoning  upon 
the  legal  effect  of  his  act  of  drawing,  under- 
stand and  properly  assume  that  when  the  bill 
should  be  paid  by  the  drawees,  his  liability  for 
the  payment  of  the  money  mentioned  in  it 
would  be  discharged;  and  for  the  very  simple 
reason  *that  the  contract  he  had  made,  [*2 1 8 
to  wit:  that  the  bill  should  be  accepted  and 
paid,  had  been  performed.  I  am  unable  to  per- 
ceive that  the  defendant  ever  promised  the 
plaintiffs  to  refund  this  money.  He  never 
knowingly  drew  an  accommodation  bill  on 
them.  He  never  received  any  of  the  money 
raised  by  the  bill;  and  this  the  plaintiffs  well 
understood  before  they  paid  it.  The  plaintiffs 
never  paid  any  money  for  his  use  or  benefit, 
and  never  supposed  when  they  paid  this  bill 
that  they  were  paying  money  for  his  use.  They 
never  charged  this  payment  in  their  books  of 
account  to  the  account  of  the  defendant.  When 
an  accommodation  acceptor  sues  to  recover  the 
money  paid,  he  never  brings  his  action  upon 
the  bill;  but  upon  the  implied  undertaking  of 
the  drawer  to  refund  the  money  paid  for  his 
use.  And  when  these  plaintiffs  knew  that  this 
money  was  not  paid  for  the  use  of  the  defend- 
ant, but  that  it  was  paid  for  the  use  of  the 
other  drawers  only,  how  can  an  assumpsit  be 
implied  on  the  part  of  the  defendant?  The 
case  of  Griffith  v.  Reed,  21  Wend.,  502,  and  the 
authorities  cited  in  that  case,  fully  sustain  the 
views  above  expressed. 

But  the  counsel  for  the  plaintiffs  insist  that 
the  Supreme  Court  have  in  that  case  as  well  as 
in  thjs,  mistaken  the  true  theory  of  bills  of  ex- 
change in  this  respect;  that  they  do  not  recog- 
nize this  principle,  that  an  acceptance  is  made 
upon  the  personal  credit  of  the  drawers.  The 
late  Mr.  J,  Story,  in  his  work  on  Bills  of  Ex- 
change, section  400,  has  given  countenance  to 
this  position  by  the  manner  in  which  he  speaks 
of  the  case  of  Griffith  v.  Reed.  After  very 
briefly  stating  the  case  and  decision,  he  re- 
marks: "  But  it  may  be  doubted  whether  this 
doctrine  is  sound;  for  all  the  drawers  must  be 
taken  to  be  drawers  of  the  bill  as  to  all  par- 
ties; and  the  acceptor  may  have  been  induced 
to  accept  the  bill  quite  as  much  as  the  payee  or 
other  indorsee  to  take  it,  because  Westfall 
thereby  became  liable  to  him  as  surety  for  its 
due  payment  in  the  character  of  a  joint  draw- 
er." I  cannot  appreciate  the  force  of  this  re- 
mark. The  payee  and  any  indorsee  of  the  bill 
could  have  resorted  to  Westfall  for  payment 
in  case  it  had  not  been  paid  by  the  acceptor, 
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because  that  was  his  express  undertaking,  and 
219*J  they  would  have  received  *the  bill 
upon  the  credit  of  that  undertaking.  But  does 
the  bill  import  any  such  contract  with  the  ac- 
ceptor if  he  pays  it?  If  so,  then  he  might  have 
maintained  an  action  on  the  bill  to  recover  back 
the  money  he  paid.  But  I  apprehend  that  ac- 
cording to  the  true  theory  of  bills,  acceptances 
are  not  made  upon  the  personal  credit  of  the 
drawers.  In  practice  do  drawers  presume  to 
issue  their  bills  upon  their  mere  personal  cred- 
it? Such  may  be  the  case  at  times;  but  if  so,  I 
suspect  they  are  exceptions,  and  rare  excep- 
tions to  the  general  rule.  The  history  of  bills 
of  exchange  shows  the  contrary.  They  are  al- 
ways presumed  in  law  to  be  drawn  upon  the 
funds  of  the  drawer.  And  so  much  does  this 
fact  enter  into  the  contemplation  of  the  par- 
ties to  a  bill,  that  in  actual  practice  it  is  be- 
lieved that  an  accommodation  acceptance  never 
takes  place,  except  under  some  special  arrange- 
ment entered  into  for  that  purpose,  as  in  this 
very  case.  In  ordinary  mercantile  business  no 
man  who  values  his  reputation  would  presume 
to  draw  upon  another  for  the  payment  of  mon- 
ey unless  the  drawee  has  in  possession  the 
funds  of  the  drawer,  or  has  an  understanding 
with  him  that  he  will  accept  for  his  accommo- 
dation. And  whenever  such  an  arrangement 
takes  place,  the  acceptance  is  made  upon  the 
credit  of  the  arrangement,  and  not  on  the  cred- 
it of  the  names  that  appear  as  drawers  on  the 
bill.  I  must,  therefore,  but  with  great  def- 
erence, dissent  from  the  position  of  that  very 
learned  judge. 

I  do  not  feel  constrained  to  resort  to  the  ar- 
gument to  be  derived  from  the  fact  that  the 
defendant  was  surety  only,  and  known  by  the 
plaintiffs  to  be  such;  and  that  therefore  his 
contract  is  not  to  be  enlarged  by  implication. 
The  contract  he  actually  made  was  plain  and 
clear,  and  well  understood.  There  were  no 
facts  in  the  case  in  relation  to  him  that  could 
raise  an  implied  contract.  I  am  of  opinion 
that  the  judgment  of  the  Supreme  Court  should 
be  affirmed. 

On  the  question  being  put — ' '  Shall  this 
judgment  be  reversed?  " — the  members  of  the 
Court  voted  as  follows; 

2 2O*]  *For  reversal — Senators  Backus,  Bock- 
ee,  Chamberlain,  Deyo,  Emmons,  Faulkner,  Fol- 
som,  Lotl,  Smith,  Varney — 10. 

For  affirmance — Senators  Beekman,  Beers, 
Burnham,  Hard,  Mitchell,  Porter — 6. 

Judgment  reversed. 

Reversing-*  Hill,  211. 
Applied— 6  Barb.,  294. 

Cited  in— 26  N.  Y.,  543 ;  70  N.  Y.,  532 ;  19  Barb., 
411 ;  27  Barb.,  478. 


BAILEY  «.   WAKEMAN  &   WAKEMAK 

Evidence — Res  Gestae — Partnership — Set-  Off. 

V.,  a  member  of  a  N.Y.  firm,  being  in  the  country 
purchased  from  the  defendant  a  sight  draft  on  N.Y. 
which  the  defendant  indorsed  to  the  firm  ;  and  V. 
immediately  sent  it  to  his  partners  in  a  letter,  in 
which  he  directed  them  to  credit  it  to  himself  in- 
dividually. In  a  suit  by  the  surviving  partners  of 
V.,  who  had  died,  in  which  the  defendant  claimed 
to  set  off  the  value  of  the  draft ;  held,  that  the  let- 
ter was  not  competent  evidence  for  the  plaintiffs  as 
part  of  the  res  gestce  to  show  that  the  purchase  of  the 
draft  by  V.  was  on  his  individual  credit. 
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ON  error  from  the  Supreme  Court.  B.  &  S. 
W.  Wakeman  sued  Bailey  in  the  Supreme 
Court  for  goods  sold  and  delivered.  Non  as- 
sumpsit  was  pleaded  with  notice  of  set-off,  and 
the  cause  was  referred  to  referees,  who  report- 
ed in  favor  of  the  plaintiffs.  On  the  trial  be- 
fore the  referees  it  appeared  that  the  plaintiffs 
and  one  Vaill  were  merchants  in  N.  Y.,  under 
the  name  of  Wakeman  &  Vaill,  prior  to  Sep- 
tember, 1834,  when  Vaill  died,  and  that  the 
plaintiffs  subsequently  continued  the  business. 
In  May,  1834,  the  defendant  purchased  of  the 
then  existing  firm  goods  to  the  amount  of 
$113.01.  On  the  10th  of  June  following,  Vaill, 
who  also  carried  on  business  in  the  County  of 
Genesee,  met  the  defendant  at  Batavia,  and  re- 
ceived from  him  a  U.  S.  treasury  warrant, 
payable  at  sight  at  the  Manhattan  Bank,  N.Y., 
for  $960.  which  the  defendant  held  as  indorsee. 
The  main  question  in  the  cause  was,  whether 
Vaill  purchased  the  warrant  on  his  own  ac- 
count or  for  the  firm  of  which  he  was  a  mem- 
ber. There  was  evidence  tending  to  show  that 
Vaill  gave  the  defendant  a  receipt  for  it  signed 
with  his  individual  name;  *but  it  was  [*221 
shown  that  the  amount  was  to  be  applied  in 
the  first  instance  to  pay  the  account  of  $113.01 
for  the  goods  which  the  defendant  had  shortly 
before  purchased  of  the  firm.  After  the  death 
of  Vaill  and  in  October,  1834,  the  defendant 
was  in  N.  Y.,  and  purchased  of  the  plaintiffs 
goods  to  the  amount  of  $1,102.21.  When  this 
purchase  was  made  the  question  had  arisen  as 
to  who  was  responsible  for  the  amount  of  the 
warrant,  the  plaintiffs  insisting  that  Vaill  had 
taken  it  on  his  own  credit  and  had  remitted  it 
to  them  on  his  individual  account,  and  the  evi- 
dence tended  to  show  that  neither  party  yield- 
ed their  pretensions  and  that  the  goods  were 
purchased  in  the  expectation  that  on  the  settle- 
ment of  the  account  of  Vaill  with  the  firm, 
there  might  be  a  balance  due  his  estate  which 
would  enable  the  plaintiffs  to  adjust  the  affair 
without  loss  to  either  party,  which,  in  that 
event,  they  undertook  to  do.  It  turned  out, 
however,  that  Vaill  instead  of  being  a  creditor 
was  largely  indebted  to  the  firm.  The  defend- 
ant gave  in  evidence  the  conversation  between 
himself  and  Vaill  at  the  time  the  warrant  was 
transferred  to  the  latter,  to  show  that  he  took 
it  on  account  of  his  firm;  but  he  refused  to  pro- 
duce the  receipt  which  Vaill  then  gave  him, 
though  it  was  proved  that  he  had  it.and  had  re- 
ceived notice  to  produce  it.  It  appeared  that 
Vaill,  immediately  upon  his  receiving  the  war- 
rant at  Batavia  and  in  the  presence  of  the  de- 
fendant, inclosed  it  in  a  letter  written  by  him- 
self to  the  plaintiffs  in  N.  Y.,  which  he  sent 
by  mail,  but  it  was  not  shown  that  the  defend- 
ant was  aware  of  the  contents  of  the  letter. 
The  warrant,  which  was  given  in  evidence, 
was  indorsed  by  the  defendant  to  Wakeman  & 
Vaill,  or  order,  and  had  upon  it  their  receipt 
for  the  amount  given  to  the  cashier  of  the  Man- 
hattan Company. 

The  plaintiffs'  counsel  then  offered  in  evi- 
dence the  letter  of  Vaill  which  inclosed  the 
warrant.  The  defendant's  counsel  objected, 
but  the  referees  decided  to  receive  the  evidence, 
and  the  defendant's  counsel  excepted.  In  this 
letter,  Vaill  mentioned  that  the  draft  was  in- 
closed, and  requested  the  plaintiffs  to  pass  it  to 
his  credit.  The  plaintiffs  further  proved,  after 
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a  like  objection  had  been  disposed  of  in  the 
222*]  same  manner,  that  *they  immediately 
placed  the  amount  to  the  credit  of  Vaill  on  the 
books  of  the  firm,  and  that  within  a  few  days 
afterwards  a  larger  amount  was  paid  out  by 
the  firm  on  account  of  Vaill  and  charged  to 
him.  A  general  payment  of  $240  was  proved 
to  have  been  made  by  the  defendant,  and  the 
report  was  for  the  balance  of  the  plaintiffs'  ac- 
count. 

The  defendant  moved  the  Supreme  Court  to 
set  aside  the  report,  which  motion  was  denied 
and  judgment  was  rendered  for  the  plaintiffs. 
The  reasons  appear  in  the  report  of  the  case  in 
2  Hill,  279.  The  record  in  that  court  contains 
a  statement  of  the  facts  which  appeared  on  the 
motion  before  them  in  substance  as  above 
stated,  which  was  inserted  at  the  instance  of 
the  defendant. 

Mr.  George  Wood,  for  plaintiff  in  error. 
1.  The  referees  erred  in  permitting  the  letter 
of  Vaill  to  be  given  in  evidence.  Brown  v. 
Lusk,  4  Yerg.,  215;  Enos  v.  Tuttle,  3  Conn., 
250.  2.  There  was  no  evidence  to  support  the 
finding  of  the  referees,  and  in  such  cases  a 
writ  of  error  lies  to  the  Supreme  Court.  Mer- 
sereau  v.  Lewis,  25  Wend.,  243. 

Mr.  D.  Lord,  Jr.,  for  defendants  in  error. 

1.  The  letter  written  by  Vaill,  in  which  he 
transmitted  tb.ewarranttoN.Y.,waspartof  the 
res  gestcB  and  was  properly  received  in  evidence. 
Allen  v.  Duncan,  11  Pick.,  308;  Poolv.  Bridges, 
4  Id. .  378.  Its  effect  was  to  charge  Vaill  solely 
instead  of  jointly  with  others.and  be  could  have 
had  no  motive  of  interest  to  state  the  transac- 
tion untruly.  It  was  parcel  of  the  act  of  trans 
mitting  the  fund  to  the  plaintiffs.  The  in- 
dorsement of  the  warrant  to  the  plaintiffs  was 
an  equivocal  act.  It  showed  a  design  that  the 
money  should  be  paid  to  the  firm  in  N.  Y.,  but 
did  not  indicate  on  what  account.  This  was 
supplied  by  the  letter;  and  from  the  nature 
of  the  case  that  was  the  best  evidence  upon  the 
point.  The  indorsement  by  the  defendant  to 
Wakeman  and  Vaill  and  the  receipt  by  that 
firm  written  on  the  draft,  may  have  been  pre- 
sumptive but  it  certainly  was  not  conclusive 
evidence  that  they  purchased  it  of  the  defend- 
223*]  ant.  It*was  liable  to  be  repelled;  and 
this  was  effectually  done  by  showing  the  di- 
rections which  accompanied  its  transmission 
to  the  members  of  the  firm  in  N.  Y.  Indorse- 
ments made  upon  commercial  securities  for  the 
purposes  of  transmission  or  of  collection,  afford 
very  slight  if  any  evidence  of  title.  Such  in- 
dorsements are  always  subject  to  explanation. 
The  defendant  claims  that  the  indorsement  of 
the  paper  to  the  firm  is  evidence  that  they  were 
the  purchasers.  It  does  show  that  they  were 
appointed  to  receive  the  amount  in  N.  Y.  But 
some  one  must  receive  it  there,  whether  it  was 
purchased  by  Vaill  or  any  one  else.  Upon  that 
evidence  the  question  remains,  whether  they 
were  to  receive  it  because  they  had  become  the 
owners  of  it,  or  because  they  were  the  agents 
and  correspondents  of  Vaill.  The  plaintiffs 
were  entitled  to  show  that  the  indorsement  was 
made  in  order  that  they  should  receive  it  in  the 
latter  character,  and  the  letter  which  accom- 
panied its  transmission  was  the  best  possible 
evidence  of  that  fact.  It  was  parcel  of  the  act 
of  indorsement  and  transmission,  and  was 
properly  received. 
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2.  If  there  was  any  evidence  to  support  the 
determination  of  the  referees,  this  court  can- 
not re-examine  that  question.  Mersereau  v. 
Lewis,  cited  contra.  There  was  much  evidence 
to  sustain  the  plaintiff's  view  of  the  case.  The 
withholding  of  the  receipt  given  by  Vaill  was 
a  strong  circumstance.  All  presumptions  are 
to  be  taken  against  a  party  who  withholds  evi- 
dence in  his  possession.  Jackson  v.  Me  Vey,  18 
Johns.,  330;  Ins.  Co.  v.  Ins.  Co.,  7  Wend.,  31. 
The  letter,  if  admissible,  was  strong  evidence 
to  that  effect.  The  payment  on  account  of  a 
larger  amount  than  the  former  bill  of  goods 
was  some  evidence.  There  having  been  evi- 
dence on  both  sides,  the  report  of  the  referees 
and  the  judgment  of  the  Supreme  Court  are 
conclusive  against  the  defendant. 

No  member  of  the  Court  moving  for  a  post- 
ponement of  the  decision  and  no  opinion  being 
offered  to  be  given,  the  President  put  the  ques- 
tion— "Shall  this  judgment  be  reversed?" — 
upon  which  the  members  voted  as  follows: 

*For  reversal — The  PRESIDENT,  the  [*224- 
CHANCELLOR  and  Senators  Backus,  Barlow, 
Bartlit,  Beekman,  Bockee,  Burnham,  Chamber- 
lain, Clark,  Denniston,  Deyo,  Emmons,  Hand, 
Johnson,  Jones,  Lott,  Mitchell,  Porter,  Scovil, 
Smith,  Talcott,  Varney,  Wright — 24. 

For  affirmance — Senator  Beers. 

Judgment  reversed. 

Reversing-2  Hill,  279. 


MUNSELL  v.  LEWIS. 

Assignee  of  Canal  Contract — Entitled  to  Extra 
Allowances  Subsequently  Granted  to  Assignor. 

The  defendant  and  another  person,  In  November, 
1834,  contracted  with  the  Canal  Commissioners  to 
perform  certain  work  on  the  Chenango  Canal,  by 
October,  1836 ;  and  having  commenced  the  work, 
they,  in  January,  1836,  assigned  their  contract  to  the 
plaintiff,  who  agreed  to  finish  the  job  at  his  own  ex- 
pense, for  the  prices  stipulated  for  in  the  original 
contract ;  which  upon  his  completion  of  the  work 
were  paid  to  him.  In  April,  1836,  an  Act  was  passed 
providing  for  extra  allowances  to  contractors  on 
this  canal,  Laws,  1836,  p.  301,  under  which  an  award 
was  made  in  favor  of  the  original  contractors,  and 
one  half  the  sum  awarded  was  paid  to  the  defend- 
ant. Held,  that  the  plaintiff  was  entitled  to  this 
money  and  could  recover  it  in  assumpsit  against  the 
defendant. 

Citation— Laws,  1836,  p.  201. 

ERROR  to  the  Supreme  Court.  The  plaintiff 
in  error  brought  assumpsit  in  the  court  be- 
low to  recover  a  sum  of  money  which  the  de- 
fendant had  received  from  the  Canal  Commis- 
sioners, and  to  which  the  plaintiff  claimed  that 
he  was  entitled.  The  circuit  judge  nonsuited 
the  plaintiff,  who  moved  the  court  below  for 
a  new  trial  on  a  bill  of  exceptions.  The  mo- 
tion was  denied,  and  judgment  was  rendered 
for  the  defendant.  The  facts  in  the  case,  to- 
gether with  the  reasons  of  the  court  below,  are 
stated  in  4  Hill,  635.  The  plaintiff  sued  out  a 
writ  of  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error, 
relied  upon  the  following  points: 

1.  That  the  plaintiff  by  becoming  assignee 
of  Lewis  &  Weed,  and  performing  the  work 
which  they  had  contracted  to  do,  became  a 
contractor  within  the  intention  of  the  Act  of 
April  16,  1836.  McFarlandv.  Crary,  6  Wend., 
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225*]  297,  and  Henry  v.  *Bank  of  Salina,  5 
Hill,  528,  were  referred  to  as  containing  analo- 
gous principles.(a) 

2.  The  additional  payment  authorized  by 
the  Act  referred  to,  was  not  a  gratuity  but  an 
increased  compensation  for  the  work  in  ques- 
tion, and  belonged  to  the  person  by  whom  it 
was  performed. 

3.  By  a  just  construction  of  the  contract  be- 
tween the  plaintiff  and  Lewis  &  Weed,  the 
whole  payment  to  be  made  by  the  Canal  Com- 
missioners was  to  be  paid  to  the  former.    The 
money  in  dispute  is  a  part  of  the  payment  for 
the  work,  and  the  plaintiff  therefore  is  entitled 
to  it  under  his  contract. 

Mr.  J.  A.  Collier,  for  defendant  in  error, 
argued  the  following  propositions: 

1.  By  the  contract  between  the  plaintiff  and 
Lewis  &  Weed,  the  former  was  to  have  the 
benefit  of  the  timber  and  stone  prepared  by 
the  latter,  and  was  bound  to  fulfill  the  con- 
tract with  the  Canal  Commissioners,  and  was 
to  have  for  his  compensation  the  prices  men- 
tioned in  the  original  contract  with  the  Canal 
Commissioners  and  no  more;  and  these  prices 
he  has  received  in  full. 

2.  The  plaintiff  in  error  is  not  within  the 
terms  of  the  Act  of  April,  1836.  The  provision 
was  for  the  benefit  of  the  contractors  at  the 
original  lettings,  and  does  not  extend  to  sub- 
contractors.  Nor  is  he  within  the  spirit  of  the 
Act.     It  was  while  Lewis  &  Weed  held  the 
contract  that  the  rise  in  labor  and  provisions 
took  place;  and  they  and  not  the  plaintiff  were 
the  parties  whom  the  Legislature  undertook 
to  relieve.     When  the  plaintiff  undertook  to 
do  the  work  he  contracted  in  reference  to  the 
then  present  price  of  labor  and  materials,  which 
is  not  shown  to  have  risen  before  the  work  was 
completed.     The  report  of  the  Canal  Commis- 
sioners which  contains  a  statement  of  the  facts 
upon  which  the  Legislature  proceeded  in  pass- 
ing the  Act  bears  date  January  24, 1836,  which 
is  the  same  day  on  which  the  plaintiff  agreed 
to  do  the  work. 

226*]  *Gardiner,  President.  The  only 
question  necessary  for  the  decision  of  the 
cause  arises  upon  the  construction  of  the  Act 
of  1836.  If  we  resort  to  the  letter  of  the  stat- 
ute, those  contractors  only  who  entered  into 
the  contracts  and  who  completed  their  jobs  are 
entitled  to  the  extra  compensation.  In  this 
case  Lewis  &  Weed  entered  into  the  contract. 
The  plaintiff  completed  it.  Neither,  conse- 
quently, fulfilled  all  the  conditions  of  the  law. 
In  determining  the  rights  of  these  parties, 
we  must,  therefore,  resort  to  the  equity  of  the 
statute ;  and  upon  that  it  seems  to  me  there 
cannot  be  the  slightest  difficulty.  The  object 
of  the  law  was  not  a  gratuity,  but  rather  to 
provide  an  equitable  compensation  for  the  un- 
expected advance  in  the  price  of  labor,  forage 
and  provisions.  In  a  word,  the  extra  com- 
pensation was  intended  to  cover  extra  ex- 
penses. It  is  hardly  necessary  to  say  that 
"the  rise  in  the  prices  and  value  of  forage, 
provisions  and  labor"  could  affect  those  only 
who  were  bound  to  fulfill  the  contract,  not 
those  who  were  indemnified  against  it.  The 
enhanced  expense  thus  incurred  (and  which 
was  the  sole  ground  of  legislative  interposi- 

(a)  See,  also  Wheeler  v.  McFarland,  2  Den.,  183. 
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tion)  was  paid  by  those  who  did  the  work,  not 
those  who  signed  the  contract. 

The  learned  judge  who  delivered  the  opin- 
ion of  the  Supreme  Court  sustains  the  nonsuit 
by  quoting  the  first  clause  of  the  statute.  The 
other  parts  of  it  he  seems  to  have  overlooked. 
In  the  same  way  he  makes  the  Legislature  ex- 
ercise the  very  questionable  power  of  drawing 
money  from  the  public  treasury  for  the  pur- 
pose of  gratuitous  distribution.  With  all  def- 
erence, I  think  the  Legislature  has  neither 
claimed  nor  exercised  any  such  authority. 
They  have  said  that  the  contractors  who  com- 
plete their  jobs,  and  who,  from  circumstances 
not  in  the  contemplation  of  either  of  the  par- 
ties to  the  contract,  have  incurred  extra  ex- 
penses, shall  be  entitled  to  receive  such  fur- 
ther sum  beyond  the  contract  prices  as  the 
Canal  Board  shall  deem  just  and  equitable. 

According  to  the  Act  there  must  be  a  con- 
tract. There  was  one  in  this  case  ;  the  whole 
equitable  interest  in  which  we  are  informed 
by  the  Supreme  Court  was  transferred  to  the 
plaintiff.  The  job  must  be  completed.  That 
was  done,  and  by  the  plaintiff;  *and  [*227 
the  result  is  that  Lewis,  upon  the  production 
of  a  contract,  the  whole  beneficial  interest  in 
which  he  had  transferred  to  the  plaintiff,  and 
upon  proof  that  it  had  been  performed,  and 
that  the  plaintiff  in  its  completion  had  expend- 
ed $600  for  the  benefit  of  the  State  more  than 
he  was  to  receive  by  the  contract,  obtains  an 
award  of  that  amount  from  the  Canal  Board, 
which  the  Supreme  Court  say  it  is  not  con- 
trary to  equity  and  justice  that  he  should  re- 
tain. 

I  do  not  so  construe  the  statute;  and  I  think 
for  the  reasons  assigned  that  the  judgment  of 
the  Supreme  Court  should  be  reversed. 

Porter,  Senator.  In  the  spring  of  1836  the 
Legislature  passed  a  law  authorizing  extra  al- 
lowances to  the  contractors  on  the  Chenango- 
Canal.  Under  that  law  a  certain  sum  was 
awarded  to  Lewis  &  Weed,  one  half  of  which 
Lewis  had  received ;  and  this  the  plaintiff 
claims  to  recover  in  this  suit.  He  makes  the 
claim  on  the  ground  that  he  is  entitled  to  all 
the  advantages  derived  from  the  contract  of 
Lewis  &  Weed  with  the  Canal  Commissioners. 
He  must  sustain  his  claim  upon  the  contract 
he  made  with  Lewis  &  Weed,  and  his  perform- 
ance of  it.  Beyond  that  he  cannot  go,  for  the 
obvious  reason  that  that  instrument  shows  to 
the  court  precisely  what  the  parties  meant 
when  they  entered  into  it.  His  rights  must 
be  measured  by  it ;  and  if-  the  money  in  ques- 
tion is  embraced  in  it,  he  should  recover,  and 
not  otherwise. 

In  order  to  apprehend  more  accurately  the 
meaning  of  the  parties  in  the  terms  they  use 
in  framing  their  agreement,  we  are  entitled  to 
look  at  the  situation  in  which  they  then  stood. 
The  contract  of  Lewis  &  Weed  with  the  Canal 
Commissioners  was  made  in  November,  1834, 
and  from  that  time  to  January,  1836,  the  work 
on  that  contract  had  been  progressing,  but  to 
what  extent  is  not  stated.  They  then  sublet 
the  job  to  the  plaintiff  ;  and  he  agreed  to  fin- 
ish it ;  to  take  the  materials  they  had  on  hand, 
pay  them  for  their  tools  and  certain  other  ex- 
penses, and  for  his  compensation  to  receive 
the  sum  then  unpaid  on  the  contract  of  Lewis 
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&  Weed  with  the  commissioners.  The  lan- 
guage of  their  agreement  is  this:  "Munsell 
228*]  is  to  receive  the  *pay  from  the  Canal 
Commissioners  for  building  and  completing 
said  bridges,  according  to  the  contract  above 
mentioned,"  which  is  the  contract  of  Lewis  & 
Weed  for  building  the  bridges;  excepting  two 
specified  sums  which  they  had  already  re- 
ceived. This  language  strikes  me  as  very  ex- 
plicit. The  amount  to  be  received  on  the  con- 
tract with  the  commissioners  must  have  been 
well  understood;  and  the  amount  then  received 
was  known,  and  for  the  balance  of  that  sum 
the  plaintiff  agreed  to  perform  the  contract  of 
Lewis  &  Weed.  I  perceive  no  difference  be- 
tween this  mode  of  stating  their  agreement 
and  expressing  the  amount  to  be  received  in  a 
given  sum  of  money.  Suppose  their  agree- 
ment had  said  that  Munsell  should  be  paid  for 
building:  and  completing  said  bridges  the  sum 
of  $1,000;  would  there  be  a  pretense  for  any 
claim  on  his  part  beyond  that  sum  ? 

But  it  is  said  that  owing  to  the  rise  in  the 
price  of  labor  and  provisions,  the  contracts 
made  on  that  canal  were  generally  esteemed 
hard  and  losing  ones,  and  it  cannot  be  supposed 
that  the  plaintiff,  with  a  full  knowledge  of  that 
fact,  would  take  the  contract  from  Lewis  & 
Weed  at  the  price  stipulated  to  be  received  by 
them.  To  this  the  answer  is  that  there  is  no 
proof  that  he  did  so,  upon  the  construction 
that  I  have  given  to  the  agreement.  There  is 
nothing  in  the  case  to  show  how  much  had 
been  expended  upon  the  contract  by  Lewis  & 
Weed,  nor  what  the  cost  of  the  materials  was 
which  they  had  furnished,  and  which  passed 
to  the  plaintiff.  If  Lewis  &  Weed  considered 
it  a  hard  contract,  and  thought  it  an  object  to 
sublet  it,  they  may  have  thrown  in,  and,  for 
aught  we  know,  did  throw  in,  some  part  of 
their  expenditures  and  the  price  of  their  ma- 
terials, to  induce  the  plaintiff  to  make  the  bar- 
gain. It  appears  that  previous  to  the  making 
of  this  agreement  an  application  had  been 
made  to  the  Legislature  by  some  of  the  con- 
tractors upon  this  canal  for  extra  allowances ; 
and  it  is  hardly  to  be  supposed  that  these  par- 
ties were  ignorant  of  that  application.  The 
application  was  referred  to  the  acting  Canal 
Commissioners,  and  their  report  to  the  Assem- 
bly is  dated  on  the  same  day  with  this  agree- 
ment. It  is  but  reasonable  to  suppose  that  if 
229*]  the  *plaintiff  contemplated  any  other 
compensation  than  such  as  had  been  stipulated 
in  the  contract  with  Lewis  &  Weed  by  the 
Canal  Commissioners,  it  would  have  been  ex- 
pressly stated. 

But  the  plaintiff  insists  that  by  his  agree- 
ment with  Lewis  &  Weed  he  became  substi- 
tuted in  their  place  as  the  contractor  in  fact 
with  the  Canal  Commissioners,  and  entitled  to 
all  the  rights  and  benefits  which  subsequent 
legislative  bounty  gave  to  the  Chenango  Canal 
contractors.  If  the  plaintiff,  instead  of  mak- 
ing an  independent  agreement  as  he  did  with 
Lewis  &  Weed,  to  fulfill  their  contract,  had 
taken  an  assignment  of  their  contract  with  the 
commissioners,  and  claimed  the  bounty  under 
that  assignment,  he  could  not  have  succeeded; 
for  he  would  not  have  come  within  the  terms 
of  the  Act.  Nor  if  Lewis  &  Weed  had  aban- 
doned their  contract,  and  it  had  been  again  let 
to  the  plaintiff  at  the  time  that  he  made  his 
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agreement  with  Lewis  &  Weed,  would  he  then 
have  been  embraced  within  the  Act.  For  it  was 
only  certain  of  the  contractors,  those  who  had 
"entered  into  contracts  at  either  of  the  three 
first  lettings,"  who  were  entitled  to  the  benefits 
of  that  Act. 

To  authorize  the  plaintiff  to  recover  this 
money  from  the  defendant,  I  think  he  should 
produce  an  express  and  absolute  promise  and 
agreement  to  account  to  him  for  all  the  money 
and  profits  which  he  should  receive  or  derive 
under  the  contract  made  by  Lewis  &  Weed 
with  the  Canal  Commissioners.  I  cannot  per- 
ceive any  ground  for  believing  that  there  was 
any  agreement  of  that  nature. 

I  think  the  circuit  judge  was  right  in  non- 
suiting the  plaintiff,  and  that  the  judgment  of 
the  Supreme  Court  should  be  affirmed. 

Lott,  Senator.  The  question  presented  in 
this  case  is,  whether  Munsell,  the  plaintiff  in 
error,  is  entitled  to  the  extra  allowance  made 
to  the  contractors  on  the  Chenango  Canal  un- 
der the  Act  of  April  16,  1836.  That  Act  pro- 
vided that  "Those  contractors  who  entered 
into  contracts  for  any  part  of  the  Chenango 
Canal  at  either  of  the  three  first  lettings  there- 
of should  be  entitled  to  receive,  on  the  com- 
pletion of  their  respective  jobs,  such  further 
sum  or  sums  beyond  the  contract  prices  as  the 
Canal  Board  *should  deem  just  and  [*23O 
equitable,  in  consequence  of  the  rise  in  the 
prices  and  value  of  forage,  provisions  and  la- 
bor, subsequent  to  the  time  of  entering  into 
such  contracts  respectively  ;  but  no  allowance 
was  to  be  made  to  any  contractor  exceeding  in 
amount  twenty  per  cent,  on  the  contract  price." 
L.  of  1836,  p.  201. 

Munsell  was  not  a  contractor  with  the  Canal 
Commissioners.  There  was,  therefore,  no  priv- 
ity of  contract  between  him  and  them.  Their 
contract  was  with  Lewis,  the  defendant  in  er- 
ror, and  Stephen  Weed,  and  was  entered  into 
November  29,  1834.  January  29.  1836,  Mun- 
sell entered  into  an  agreement  with  Lewis  & 
Weed,  by  virtue  of  which  he -claims  to  be  en- 
titled to  the  extra  allowance  made  by  the  Act 
of  1836,  above  mentioned.  This  was  an  agree- 
ment on  his  part  to  fulfill  the  contract  of  the 
original  contractors,  and  he  was  in  considera- 
tion thereof  to  receive  from  the  Canal  Com- 
missioners the  price  stipulated  to  be  paid  in 
their  contract,  with  the  exception  of  two  small 
sums  previously  received  by  the  contractors, 
which  they  were  to  retain  as  a  compensation 
for  some  timber  specified  in  the  contract.  Com- 
pensation was  also  to  be  made  by  him  for 
"such  expenditures  as  they  had  made  in  tools 
and  quarrying  stone  on  John  A.  Collier's  land," 
and  he  was  "  to  have  the  benefit  of  what  was 
done."  This  agreement  was  made  prior  to  the 
passage  of  the  Act  providing  for  the  extra  com- 
pensation and  subsequent  to  "  the  rise  in  the 
prices  and  value  of  forage,  provisions  and  la- 
bor," therein  referred  to.  The  plaintiff  in  error, 
therefore,  when  he  entered  into  his  obligation 
to  perform  the  contract  of  Lewis  &  Weed  and 
save  them  harmless,  did  it  with  reference  to 
the  state  of  things  existing  at  that  time;  and  it 
is  not  to  be  presumed  that  the  compensation 
which  he  was  to  receive  was  inadequate  to  the 
obligations  assumed  by  him. 

The  relation  of  Lewis  &  Weed  to  the  Canal 
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Commissioners  was  not,  however,  changed  by 
this  arrangement.  They  still  remained  respon- 
sible for  the  fulfillment  of  their  contract  and, 
for  aught  that  appears,  were  alone  recognized 
during  the  completion  of  the  job.  If  their 
agreement  with  the  plaintiff  in  error  had  been 
to  pay  him  $600  beyond  the  original  contract 
price,  no  one,  I  apprehend,  would  contend  that 
231*]  he  was  entitled  *to  the  extra  allowance 
now  claimed.  The  fact  that  the  compensation 
was  to  be  the  contract  price  only,  does  not  alter 
the  rights  of  the  parties.  They  are  to  be  deter- 
mined by  the  terms  of  the  agreement  itself;  and 
when  it  appears  that  Munsell  was  to  receive  the 
pay  from  the  Canal  Commissioners  according  to 
their  contract,  I  cannot  see  upon  what  principle 
he  can  claim  from  Lewis  &  Weed  the  allowance 
afterwards  made  them  "  beyond  the  contract 
prices,"  a  contingency  not  provided  for  by  the 
agreement.  It  is  unnecessary  to  inquire 
whether  he  could  have  secured  to  himself  the 
benefit  of  such  allowance.  It  is  sufficient  that 
he  has  not  done  so.  I  have  before  remarked 
that  the  responsibility  of  the  original  contract- 
ors was  not  altered  by  their  agreement  with 
the  plaintiff  in  error.  They  alone  were  known 
and  recognized  by  the  commissioners;  and  it 
is  fair  to  presume  that  the  Legislature  in  pass- 
ing the  Act  in  question  had  them  only  in  con- 
templation. The  allowance  was  to  be  made  to 
"those  contractors  who  entered  into  contracts 
for  the  construction  of  any  part  of  the  Che- 
nango  Canal,"  etc.  The  object  was  to  indem- 
nify those  contractors  who  had  suffered  loss 
"in  consequence  of  the  rise  in  the  prices  and 
value  of  forage,  provisions  and  labor,"  subse- 
quent to  the  time  of  entering  into  their  con- 
tracts. 

It  may  be  true  that  Lewis  &  Weed  were  not, 
in  the  fair  construction  of  that  Act,  honestly 
entitled  to  the  extra  allowance  made  them;  but 
that  does  not  give  the  plaintiff  in  error  any  le- 
gal or  equitable  claims  on  them.  I  am,  there- 
fore, of  opinion  that  the  judgment  below 
should  be  affirmed. 

On  the  question  being  put — "  Shall  this 
judgment  be  reversed?  " — the  members  of  the 
Court  voted  as  follows: 

For  reversal — The  PRESIDENT  and  Senators 
Beekman,  Beers,  Deyo,  Emmons,  Faulkner,  Fol- 
som,  Hard,  Johnson,  Mitchell,  Sedgwick,  Smith, 
Varney — 13. 

For  affirmance — Senators  Backus,  Bockee, 
Denniston,  Lott,  Porter — 5. 

Judgment  reversed. 

Reversing— 4  Hill,  635. 
Distinguished-55  N.  Y.,  390. 
Explained— 9  Bos.,  493. 

Cited  in-7  N.  Y.,  514, 545 ;  41  N.Y.,  374,  461 ;  63  N.Y., 
19  ;  10  Hun,  306 ;  45  Barb.,  417 ;  50  How.  Pr.,  11. 


232*]     *MEAD  ET  AL.  v.  GALE. 

Tax  to  Build  School-House — Repeal —  Tax  List. 

Where  a  district  tax  to  build  a  school-house  was 
voted  at  a  school  district  meeting,  upon  which  the 
trustees  prepared  a  tax  list  and  warrant,  and  subse- 
quently a  special  meeting  was  called  at  which  the 
tax  was  repealed  ;  and  another  meeting-  was  held  at 
a  still  later  period,  when  the  vote  to  repeal  the  tax 
was  itself  repealed,  and  the  warrant  was  then  re- 
newed and  delivered  to  the  officer ;  held,  that  al- 
though the  last  vote  revived  the  tax,  it  was  in  effect 
a  tax  voted  at  the  last  meeting,  and  that  a  new  tax 
list  should  have  been  made  out  after  that  vote. 

DENIO  2.  N.  Y.  R.,  17. 


ON  error  from  the  Supreme  Court.  The  ac- 
tion in  the  court  below  was  trover  for  the 
conversion  of  a  horse,  brought  by  Gale  against 
the  plaintiffs  in  error.  The  plaintiff  in  that 
court  having  recovered,  the  defendants  brought 
error  here.  The  reasons  of  the  judges  of  the 
court  below  for  their  judgment  are  reported  in 
4  Hill,  109,  where  the  facts  of  the  case  are  also 
stated;  and  they  are  briefly  recapitulated  in 
the  opinion  of  Porter,  Senator. 

Mr.  H.  R.  Selden,  for  plaintiffs  in  error, 
insisted  upon  the  following  propositions,  and 
referred  to  the  authorities  subjoined. 

1.  The  repeal  by  the  school  district  of  the 
vote  of  November  25,  restored  the  vote  of  7th 
October  preceding,  which  authorized  the  tax  in 
question.     1  Kent,  Com.,  4th  ed.,  465. 

2.  The  restoration  of  the  former  vote  ren- 
dered valid  ipso  facto  the  proceedings  which 
had  been  taken  under  it.     Kent,  ubi  supra  ; 
Shipman  v.  Henbest,  4  T.  R.,  109;  Rex  v.  Mor- 
gan, 2  Str.,  1066;   Dingley  v.  Moor,  Cro.  Eliz., 
750;   Williams  v.  Rougheedge,  2  Burr., 747;  Bish- 
ops' case,  12  Coke,  7;  2  Inst.,  686;  Van  Valken- 
burg  v.  Toi'rey,  7  Cdw.,  252;  Commonwealth  v. 
Churchill,  2  Mete.,  118;  Ang.  &  Ames,  Corp., 
1st  ed.,   513;    Colchester  v.  Seaber,  3  Burr., 
1866,  (a). 

3.  If  a  change  of  the  inhabitants  of  the  dis- 
trict would  have  rendered  the  tax  list  invalid, 
the  fact  of  such  change    should    have  been 
proved.     It  could  not  be  presumed. 

*Mr.  M.  F.  Delano,  for  defendant  [*233 
in  error.  1.  The  vote  of  December  5,  did  not 
revive  the  resolution  of  the  7th  of  the  preceding 
October.  The  proceedings  of  a  school  district 
should  be  simple,  direct  and  easy  to  be  under- 
stood. 2.  But  if  the  former  resolution  is  re- 
vived, it  is  only  equivalent  to  a  fresh  vote  of 
a  tax  on  the  last  mentioned  day  and,  conse- 
quently, the  tax  list  and  warrant  made  out  and 
signed  before  the  tax  was  imposed  are  void. 

Porter.  Senator.  Gale  sued  Mead  and  oth- 
ers, in  trover  for  a  horse.  The  defendants 
were  trustees  of  a  school  district  in  Clarkson, 
and  as  such  issued  the  warrant  upon  which  the 
horse  of  Gale  was  taken.  The  legality  of  that 
seizure  is  the  point  in  controversy.  October 
7,  1839,  at  a  regular  school  district  meeting,  a 
tax  of  $300  was  voted  for  the  purpose  of  build- 
ing a  school-house.  In  pursuance  of  that  vote 
an  assessment  was  made  upon  the  taxable  in- 
habitants of  that  district,  to  raise  that  sum, 
dated  November  1,  1839.  The  amount  of  the 
tax  directed  to  be  collected  from  Gale,  was 
$60.19.  A  special  school  district  meeting  was 
called  by  the  trustees,  and  was  held  November 
25,  1839,  at  which  meeting  the  former  vote  to 
raise  the  tax  was  repealed.  Prior  to  this  time, 
however,  the  warrant  to  collect  the  tax  had  been 
made  out  and  signed  by  the  trustees,  and  dated 
November  21,  1839.  Another  special  meeting 
was  called  and  held  on  the  5th  of  December, 
of  that  year:  and  at  this  last  meeting,  the  vote 
of  the  meeting  held  November  25,  repealing 
the  vote  of  October  5,  to  raise  the  tax,  was  it- 
self repealed.  In  pursuance  of  this  last  vote, 
the  trustees,  supposing  that  the  vote  of  Octo- 
ber 5  was  revived,  and  the  assessment  and 
warrant  made  out  under  it  confirmed  by  the 

(a)  See,  also.  Com.  v.  Mott,  21  Pick.,  493 ;  Com.  v. 
Getchell,  16  Id.,  452 ;  Doe  v.  Naylor,  2  Blackf .,  32. 
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repeal  of  the  vote  of  November  25,  renewed 
the  warrant  on  the  23d  of  December  of  that 
year,  and  on  that  day  it  was  first  placed  in  the 
hands  of  the  collector. 

Upon  this  state  of  facts  the  principal  question 
presented  is  this:  were  the  proceedings  of  the 
defendants,  the  trustees,  regular  without  a  new 
assessment  and  tax  list?  It  must  be  conceeded 
that  after  the  repealing  vote  of  November  25, 
234*]  there  was  a  *time  when  there  was  no 
existing  tax  in  this  district,  and  no  legal  assess- 
ment and  tax  list  upon  which  to  collect  this 
$300.  The  vote  laying  the  tax  had  been  re- 
pealed; and  all  the  acts  and  doings  consequent 
upon  that  vote  had  become  null  and  void.  If 
the  plaintiff  below  had,  prior  to  December  5, 
sold  and  conveyed  his  property  situate  in  that 
district,  and  had  himself  removed  therefrom, 
neither  he  nor  his  property  could  have  been 
affected  by  that  vote  and  the  subsequent  pro- 
ceedings. 

It  is  admitted  that  the  vote  of  December  5, 
repealing  that  of  November  25,  had  the  legal 
effect  of  reviving  the  vote  of  October  7,  by 
which  the  tax  was  levied.  But  this  admission 
will  not  necessarily  carry  with  it  the  validity 
of  the  assessment,  tax  list  and  warrant  that 
were  made  out  under  that  vote.  Whether  these 
can  stand  and  be  enforced,  depends  upon  other 
considerations.  The  counsel  for  the  plaintiff 
in  error  seemed  to  rely  upon  this  position;  that 
after  the  vote  of  December  5,  the  power  to 
levy  and  collect  the  tax  was  wholly  derived 
from  the  vote  of  October  7;  and  that  it  was  to 
be  considered  and  treated  as  though  it  had 
never  been  interrupted  or  invalidated.  This  I 
deem  to  be  erroneous,  and  particularly  as  it 
relates  to  the  assessment  and  tax  list.  If  the 
authority  to  make  the  assessment  and  levy  the 
tax  existed  after  the  last  repealing  vote,  it  re- 
sults as  well  from  that  vote  as  from  that  of 
October  7;  and  it  is  a  power  which  must  be  ex- 
ercised after  the  last-  vote.  The  whole  pro- 
ceedings, in  my  opinion,  must  be  construed  as 
they  would  have  been  if  the  original  vote  to 
lay  the  tax  had  passed  December  5.  In  that 
case  it  could  only  affect  the  persons  and  prop- 
erty at  that  time  subject  to  the  authority  of  that 
meeting  to  impose  a  tax  upon  them.  In  this 
instance  the  time  was  short  after  the  assess- 
ment and  tax  list  was  made  out,  until  the  re- 
vival of  the  vote  laying  the  tax;  but  suppose 
the  delay  had  been  six  months  or  a  year.  No 
one,  I  think,  would  pretend  that  an  assessment 
and  tax  list  made  out  at  such  a  length  of  time 
previous,  would  be  deemed  to  have  been  ren- 
dered valid  and  legal  by  such  a  vote.  Would 
a  school  district  vote  raising  a  sum  of  money 
and  directing  that  it  be  levied  according  to  a 
previous  assessment,  authorize  a  tax  list  and 
235*]  *warrant  for  its  collection?  Surely 
not.  The  law  plainly  contemplates  that  the 
assessment  shall  be  made  after  the  tax  shall 
have  been  voted;  and  it  expressly  directs  that 
the  assessment  shall  be  made  and  the  tax  list 
made  out,  within  one  month  after  the  tax  was 
voted.  The  statute  does  not  say  that  it  shall 
not  be  made  before  the  vote,  but  certainly 
there  could  be  no  authority  for  it  before  the 
vote. 

I  do  not  perceive  any  ground  upon  which 
the  proceedings  of  the  trustees  can  be  sustained ; 
though  every  inclination  of  my  mind  would 
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lead  me  to  save  them  from  this  dilemma,  did 
the  law  permit.  I  think  the  judgment  should 
be  affirmed. 

SenatorsLiott  and  Smith  delivered  opinions 
for  affirmance,  concurring  substantially  with 
that  delivered  by  Senator  Porter;  and, 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  CHANCELLOR  and  Sena- 
tors Backus,  Folsom,  Hard  and  Sedgwick—5. 

For  affirmance  —  Senators  Beers,  Bockee, 
Chamberlain,  Denniston,  Emmom,  Hand,  Les- 
ter, Lott,  Mitchell,  Porter,  Scovill&nd  Smith — 12- 

Judgment  affirmed. 

Affirming— 4  Hill,  109. 
Cited  in— 6  Barb.,  666. 


SANDFORD  e.  HALSEY. 

Sealed  Contract  for  Division  of  Property  into 
SJiares — Subscriptions  — Covenant — Action  of 
against  Subscriber — Unnecessary  That  All 
Shares  Should  Have  Been  Subscribed  for — 
Pleading. 

The  plaintiff  being  the  owner  of  land  which  wa» 
under  incumbrances,  entered  into  an  agreement 
under  seal  executed  by  himself  and  by  several 
others,  by  which  the  whole  property  was  estimated 
at  $115,000,  and  was  to  be  divided  into  twenty-three 
shares  of  $5,000  each,  the  subscribers,  except  the 
plaintiff,  to  be  severally  interested  in  the  shares  set 
opposite  to  their  respective  names,  and  he  to  be  at 
liberty  to  subscribe  for  two  shares,  and  each  of  the 
subscribers  to  pay  the  amount  of  their  shares  re- 
spectively in  certain  installments  and  to  give  their 
notes  and  bonds  therefor.  The  title  of  the  land  was 
to  be  conveyed  to  a  trustee  for  the  "benefit  of  [*23ft 
the  subscribers,  and  it  was  to  be  managed  and  con- 
veyed as  a  majority  of  the  subscribers  should  di- 
rect, each  share  to  be  entitled  to  a  vote.  The  plaint- 
iff was  to  pay  off  the  incumbrances  out  of  the 
money  to  be  received  by  him  for  the  property,  and 
if  he  should  fail  to  do  so,  the  liens  were  to  be  satis- 
fied out  of  the  proceeds  of  the  first  sales,  and  the 
subscribers  were  to  have  credit  towards  their  sub- 
scriptions for  their  respective  shares  of  the  proceeds 
thus  appropriated ;  the  interest  of  the  respective 
subscribers  to  be  retained  by  the  trustee  as  a  se- 
curity to  the  plaintiff  for  the  several  notes  and  bonds 
given  for  the  shares.  The  defendant  subscribed  for 
one  share,  and  eighteen  only  of  the  remaining 
shares  were  subscribed.  In  covenant  against  the 
defendant  for  an  installment  on  his  subscription,  he 
having  refused  to  give  his  bond,  held  that  it  was  not 
a  condition  of  the  agreement  that  the  whole  twen- 
ty-three shares  should  be  subscribed,  and  that  the 
defendant  was  liable  notwithstanding  only  a  part 
had  been  subscribed. 

If  the  parties  had  contemplated  that  the  execu- 
tion of  the  agreement  should  not  be  complete  until 
the  whole  number  of  shares  had  been  subscribed, 
any  subscriber  might  make  it  binding  on  himself 
though  all  the  shares  had  not  been  subscribed  by 
consenting  to  an  absolute  delivery.  Per  Walworth, 
Chancellor. 

In  covenant  on  an  agreement  the  declaration  need 
not  set  out  the  whole  agreement,  but  only  such 
parts  as  relate  to  the  breaches  assigned. 

Citations-5  B.  &  Adol.,  58 ;  3  Bing.  (N.  C.),  928 ;  5 
Ad.  &  Ell..  61 ;  10  Ad.  &  Ell.,  57 ;  14  Johns.,  400 : 1  Carr. 
&  P.,  80  :  2  Phil.  Ev.,  146 ;  1  Chit.  Ph.  300,  301, 346, 347,. 
351 ;  25  Wend.,  475;  Uohns.  Cas.,  319  ;  6  Johns.,  49  ; 
1  Wend.,  228 ;  8  Johns.,  392. 

ON  error  from  the   Supreme   Court.      The 
plaintiff  in  error  brought  covenant  in  the 
Supreme  Court  upon  certain  articles  of  agree- 
ment in  the  following  words: 

"Whereas,  Lewis  H.  Sandford,  of  Skaneat- 
eles,  in  the  County  of  Onondaga,  and  State  of 
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New  York,  is  seised  in  fee  and  possessed  of  the 
several  tracts,  pieces  and  parcels  of  land,  situate 
in  the  Village  of  Oswego,  and  in  the  Town  of 
Oswego,  in  the  Couuty  of  Oswego  and  State 
aforesaid,  set  forth  and  described  in  the  sched- 
ule hereunto  annexed;  the  title  to  the  whole  of 
which  land  is  now  vested  in  the  said  Lewis, 
except  as  otherwise  stated  in  the  said  schedule. 

And  whereas,  the  said  Lewis  H.  Sandford 
has  proposed  and  agreed  to  divide  the  said 
lands  into  twenty-three  shares,  of  five  thousand 
dollars  each,  estimating  the  value  of  the  same 
in  the  aggregate,  free  and  clear  from  all  in- 
cumbrances,  at  one  hundred  and  fifteen  thou- 
sand dollars;  and  to  sell  the  said  property  at 
that  price,  to  such  persons  as  shall  subscribe 
for  said  shares,  reserving  to  himself  the  right 
of  subscribing  two  shares  of  the  said  property. 

And  whereas,  the  undersigned  have  sever- 
237*]  ally  each  for  himself,  *and  not  jointly, 
agreed  to  become  interested  in  the  purchase  of 
the  said  property  at  the  said  price,  to  the  ex- 
tent of  the  number  of  shares  set  opposite  to 
their  respective  names. 

Now,  with  a  view,  among  other  things,  of 
regulating  the  terms  and  manner  of  payment 
for  the  said  property,  the  manner  in  which  the 
title  thereof  is  to  be  taken,  held  and  disposed 
of,  and  of  defining  the  respective  rights  and 
duties  of  the  said  Lewis,  and  of  the  subscrib- 
ers in  regard  to  the  said  property:  it  is  hereby 
declared  to  be  mutually  understood,  stipulated 
and  agreed  upon,  by  and  between  the  said 
Lewis  and  the  subscribers,  in  manner  follow- 
ing, viz.: 

First.  The  terms  of  payment  for  the  said 
property  shall  be  as  follows :  ten  per  cent,  to 
be  paid  on  the  first  day  of  September  next, 
with  interest;  fifteen  per  cent,  to  be  paid  on 
the  first  day  of  November  next,  with  interest; 
twenty  per  cent,  on  the  first  day  of  April  next, 
with  interest.  The  three  above  payments  to 
be  provided  for  in  the  notes  of  the  respective 
subscribers,  payable  as  above.  The  balance, 
fifty-five  per  cent.,  to  be  secured  by  the  sev- 
eral bonds  of  the  subscribers  payable  to  the 
said  Lewis,  with  interest,  on  the  first  day  of 
April,  in  each  year,  on  the  whole  balance  due, 
in  installments,  as  follows,  viz. :  twenty  per 
cent,  on  the  first  day  of  April,  1838;  twenty 
per  cent,  on  the  first  day  of  April,  1839;  ten 
per  cent,  on  the  first  day  of  April,  1840,  and 
five  per  cent,  on  the  first  day  of  April,  1841. 
The  condition  of  the  respective  bonds  shall 
refer  to  this  instrument,  and  be  subject  to  the 
provisions  herein  contained;  and  the  said  bonds 
are  to  be  delivered  to  the  trustee  hereinafter 
named,  to  be  held  by  him  as  security  for  the 
discharge  by  the  said  Lewis  of  the  incum- 
brances  on  the  said  premises,  as  herein  stipu- 
lated by  him. 

Second.  The  title  of  the  said  property  shall 
be  conveyed  to  Edward  Sandford,  of  the  City 
of  New  York,  to  be  held  in  trust  for  the  ben- 
efit of  the  subscribers,  according  to  the  amount 
of  their  several  and  respective  interest  therein, 
and  subject  to  the  agreements  concerning  the 
same,  contained  in  this  instrument. 

Third.  The  notes,  payable  as  above,  on  the 
238*]  first  days  of  *November  and  April  next, 
shall  be  delivered  to  the  said  Lewis  as  soon  as 
the  conveyances  of  the  said  property,  or  two 
thirds  thereof  in  value,  shall  be  made  to  the 
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said  Edward  Sandford,  trustee  as  aforesaid,  in 
regular  and  due  form  of  law. 

Fourth.  The  said  property  shall  be  managed, 
sold  and  conveyed,  at  such  time,  in  such  man- 
ner, and  for  such  prices  as  a  majority  of  the 
subscribers  shall  direct,  each  share  being  enti- 
tled to  a  vote. 

Fifth.  The  said  Lewis  agrees  that  he  will  act 
as  agent  in  the  management  and  disposition  of 
the  said  property,  without  compensation,  ex- 
cept for  professional  services,  and  for  necessa- 
ry disbursements.  He  further  agrees  that  out 
of  the  moneys  to  be  received  by  him  for  the 
said  property,  he  will  pay  off  and  discharge  all 
the  incumbrances  thereon. 

Sixth.  In  case  the  said  Lewis  shall  not  dis- 
charge the  said  incumbrances,  or  any  part  of 
the  same  on  request  of  the  said  trustee,  as  he 
has  above  stipulated,  then  the  said  incum- 
brances, or  such  part  of  the  same  as  is  not  thus 
discharged,  shall  be  paid  out  of  the  first  sales 
of  the  said  property  which  shall  be  made,  and 
the  subscribers  shall  be  entitled  to  have  cred- 
ited on  their  several  bonds  the  ratable  part 
and  proportion  of  all  such  sum  or  sums  of 
money  as  the  said  trustees  shall  so  pay  out  of 
the  proceeds  of  said  sales  on  that  account, 
which  the  parties  in  interest  would  have  been 
entitled  to,  and  ought  and  would  have  received 
of  the  said  trustees,  in  respect  to  their  respect- 
ive shares  and  interests  in  the  trust  premises, 
if  the  said  sum  or  sums  so  applied  by  him  the 
trustee,  to  the  discharge  of  the  said  incum- 
brances, had  been  paid  by  the  said  Lewis  and 
not  by  the  said  trustee,  which  credit  shall  be 
indorsed  by  the  said  trustee,  on  the  said  several 
bonds;  and  when  so  indorsed  shall  be  deemed 
and  held  as  a  discharge  of  so  much  of  the 
principal  of  the  said  bonds,  and  the  several 
obligors  shall  only  be  held  liable  for  the  bal- 
ance due  thereon  respectively,  after  the  said 
indorsement  shall  have  been  made  thereon  as 
aforesaid. 

Seventh.  The  interest  of  the  respective  sub- 
scribers shall  be  held  and  retained  by  the  said 
trustee,  as  a  security  for  the  said  Lewis,  for 
the  payment  of  the  said  several  notes  and 
bonds  *(subject  as  to  the  said  bonds  to  [*239 
the  provisions  of  the  last  preceding  article), 
and  no  subscriber  or  his  heirs,  representatives 
or  assigns,  shall  be  entitled  to  any  part  of  the 
proceeds  of  any  sale  or  sales,  whether  money 
or  securities,  until  the  amount  agreed  to  be 
paid  to  the  said  Lewis  for  the  said  property 
shall  be  fully  received  by  him,  or  until  the  in- 
cumbrances on  the  property  shall  be  first  satis- 
fied and  discharged,  and  the  balance  of  the  said 
purchase  money  paid  to  the  said  Lewis,  accord 
ing  to  the  above  provisions  in  regard  thereto. 

In  witness  whereof,  the  said  Lewis  and  the 
said  subscribers  have  hereunto  set  their  hands 
and  seals  the  first  day  of  July,  in  the  year  one 
thousand  eight  hundred  and  thirty-six." 

The  suit  was  commenced  in  July  Term, 
1838.  The  declaration  set  forth  the  recital  and 
the  several  provisions  contained  in  the  articles 
to  and  including  the  second  general  head,  which 
provides  for  the  conveyance  of  the  property  to 
Edward  Sandford,  as  trustee;  and  avers  that 
the  defendant  "signed  and  sealed  the  said  arti- 
cles of  agreement  and  set  one  share  opposite  to 
his  name  so  subscribed  thereto."  It  also  avers 
that  the  plaintiff  had  by  several  conveyances, 
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-executed  in  August  and  September,  1836,  con- 
veyed the  property  mentioned  in  the  schedule 
annexed  to  the  articles,  to  Edward  Sandford 
according  to  the  agreement.  Breach,  that  the 
defendant  had  not  executed  or  delivered  to  the 
trustee  his,  the  defendant's,  bond  for  fifty-five 
per  cent. ,  the  balance  for  his  share  of  the  prop- 
erty, which  was  by  the  articles  to  be  secured 
in  that  way,  and  that  he  had  not  paid  twenty 
per  cent,  parcel  of  the  fifty-five,  which  was  to 
be  secured  by  such  bond,  which  was  payable 
ithe  first  day  of  April,  1838,  nor  the  year's  inter- 
est on  the  whole  fifty  five  per  cent,  which  be- 
came payable  on  the  same  day.  The  defendant 
pleaded  non  eat  faclum,  and  gave  notice  of 
special  matter  to  be  given  in  evidence. 

On  the  trial,  which  took  place  at  the  Oswego 
Circuit  in  June,  1842,  before  Gridley,  C.  Judge, 
the  plaintiff,  in  order,  as  he  said,  to  prove  the 
execution  of  the  articles  of  agreement  by  the 
•defendant, gave  in  evidence  the  exemplification 
24O*]  of  an  enrolled  decree  in  *the  Court  of 
Chancery  in  a  suit  by  the  present  defendant  as 
•complainant  against  the  plaintiff  and  Edward 
Sandford.  The  bill  was  filed  in  February,  1839, 
and  its  general  object  was  to  enjoin  the  further 
prosecution  of  this  suit  and  to  restrain  pro- 
ceedings at  law  by  the  present  plaintiff  against 
the  complainant  on  the  agreement,  and  to  have 
the  same  set  aside  on  the  ground,  among  oth- 
ers, that  the  complainant's  signature  to  the  ar- 
ticles had  been  obtained  by  fraudulent  repre- 
sentations respecting  the  cost  to  the  present 
plaintiff,  and  the  value  of  the  property  in  ques- 
tion and  the  incumbrances  upon  it.  A  copy 
of  the  articles  of  agreement  was  annexed,  by 
way  of  schedule,  and  the  bill  stated  that  the 
complainant  had  signed  and  become  a  party 
to  the  agreement.  The  defendants  put  in  sev- 
eral answers  to  the  bill,  and  the  complainant 
filed  a  replication.  The  Chancellor  referred  the 
cause  to  the  Vice- Chancellor  of  the  Second  Cir- 
cuit, before  whom  it  was  heard  in  September, 
1840,  who  made  an  order  dismissing  the  bill 
with  costs. 

The  plaintiff  also  proved  the  signature  by 
the  defendant  to  the  agreement.  It  was  then 
in  the  hands  of  Edward  Sandford,  as  the  agent 
for  the  plaintiff;  and  the  defendant,  after  sign- 
ing the  same  handed  it  back  to  E.  Sandford. 
The  plaintiff  also  proved  the  signatures  to  the 
agreement  of  several  other  persons,  with  a 
statement  of  the  number  of  shares  which  they 
respectively  took  in  the  premises.  The  de- 
fendant's signature  was  the  last  in  order  of 
signing,  and  the  whole  number  of  shares  sub- 
scribed, including  the  one  annexed  to  the  de- 
fendant's name,  was  nineteen.  The  plaintiff 
also  proved  that  the  defendant  had  paid  the 
first  payment  of  ten  per  cent,  mentioned  in  the 
agreement,  and  had  given  his  notes  for  the  sec- 
ond and  third  payments  of  fifteen  and  twenty 
per  cent.,  which  notes,  after  some  indulgence 
extended  to  him,  had  been  paid;  and  that  he 
had  accepted  the  declaration  of  trust  executed 
to  him  by  E.  Sandford,  and  had  attended  a 
meeting  of  the  subscribers  for  shares  held  pur- 
suant to  notice,  for  the  purpose  of  agreeing 
upon  a  partition  of  the  premises  mentioned  in 
the  agreement.  The  plaintiff  also  gave  in  evi- 
dence three  letters  written  by  the  defendant  to 
the  plaintiff  in  the  summer  and  autumn  of 
241*]  1837,  in  *each  of  which  the  defendant 
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spoke  of  his  having  become  one  of  the  associa- 
tion, of  being  interested  in  the  speculation,  and 
of  having  acquired  title  to  the  property.  The 
object  of  the  letters  was  to  ask  the  plaintiff  to 
release  him  from  his  obligations,  on  the  ground 
that  he  was  without  pecuniary  means  to  fulfill 
them.  A  portion  of  the  foregoing  evidence, 
and  particularly  the  proceedings  in  chancery 
and  the  evidence  of  the  signatures  of  the  other 
subscribers  for  shares,  was  objected  to  when 
offered,  but  the  circuit  judge  permitted  the 
same  to  be  given  provisionally,  in  order  to 
prove  the  execution  and  delivery  of  the  agree- 
ment. 

The  plaintiff's  counsel  then  offered  the 
agreement  in  evidence  and  proposed  to  read 
the  same,  to  which  the  defendant's  counsel  ob- 
jected on  the  ground  of  a  variance  between  the 
agreement  and  the  declaration.  The  variance 
was  alleged  to  consist  (1)  in  the  omission  to  set 
out  the  remaining  provisions  of  the  agreement, 
and  especially  the  fifth  clause;  (2)  that  the 
agreement  in  its  legal  effect  contained  a  con- 
dition that  no  subscriber  should  be  liable  to 
make  any  payment  until  the  whole  twenty- 
three  shares  were  subscribed,  and  that  there 
was  no  averment  in  the  declaration  that  such 
shares  had  been  subscribed  for,  or  of  any 
waiver  of  that  condition;  (3)  that  there  was 
no  averment  that  anyone  had  subscribed  the 
agreement  except  the  defendant,  though  the 
instrument  offered  in  evidence  purports  to  be 
subscribed  by  several  others,  and  also  that  the 
agreement  so  offered  in  evidence  would  not 
support  the  declaration  or  show  any  right  of 
action;  and  that,  independently  of  the  question 
of  variance,  the  agreement  could  not  be  re- 
ceived in  evidence,  as  it  did  not  show  subscrip- 
tions for  more  than  nineteen  shares;  whereas, 
it  required  that  to  be  effectual  the  whole  twen- 
ty-three shares  ought  to  be  subscribed. 

The  circuit  judge  being  of  opinion  that  the 
questions  thus  raised  had  been  determined  by 
the  Supreme  Court  against  the  plaintiff,  de- 
cided not  to  receive  the  agreement  in  evidence, 
and  accordingly  excluded  the  same.  The  plaint- 
iff excepted.  The  plaintiff's  counsel  then  called 
the  judge's  attention  to  the  several  matters  given 
in  evidence,  including  the  *proceedings  [*242 
and  decree  in  chancery,  which  he  insisted  were 
a  ratification  of  the  agreement,  if  a  ratification 
were  needed,  and  also  operated  by  way  of  es- 
toppel to  prevent  the  defendant's  denying  his 
liability;  but  the  judge  persisted  in  his  decis- 
ion to  exclude  the  evidence,  and  upon  the  mo- 
tion of  the  defendant's  counsel  nonsuited  the 
plaintiff,  who  again  excepted. 
At  the  May  Term  of  the  Supreme  Court,  1843, 
the  plaintiff  moved  for  a  new  trial  on  a  bill  of 
exceptions,  which  was  refused,  and  upon  that 
occasion  the  following  opinion  was  given  by. 

NELSON,  Ch.  J.  There  can  be  no  doubt  but 
that,  if  it  was  competent  for  the  defendant,  by 
his  acts  and  declarations  resting  in  parol,  so  to 
alter  and  modify  the  agreement  in  question  as 
to  make  it  a  contract  subsisting  and  valid  be- 
tween him  and  the  plaintiff,  or  between  the 
nineteen  subscribers, including  himself  and  the 
plaintiff,  the  evidence  tendered  at  the  trial  went 
full  to  this  effect.  For  he  has  not  only  signed 
and  delivered  the  instrument  for  the  purposes 
therein  declared,  but  has  since,  repeatedly, 
recognized  and  acknowledged  its  validity, 
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with  full  knowledge  of  the  deficiency  in  the 
subscription  of  the  number  of  shares  into  which 
the  property  was  divided. 

We  must,  therefore,  take  the  execution  and 
delivery  of  the  articles  of  agreement  to  be  ab- 
solute and  unconditional ;  and  must  assume 
that  everything  has  been  done  on  the  part  of 
the  defendant  which  it  was  legally  competent 
for  him  to  do  by  parol,  in  order  to  waive  and 
dispense  with  any  stipulations  or  conditions  in- 
consistent with  his  separate  individual  liabili- 
ty, and  to  have  consented  and  agreed  to  be- 
come absolutely  bound  to  perform  the  contract, 
without  regard  to  any  deficiency  as  to  the  num- 
ber of  shares  subscribed  for.  All  this  is  abun- 
dantly established. 

But  the  contract  in  this  case  is  an  agreement 
relating  to  the  sale  of  real  estate,  and  by  the 
statute '  'Every  contract,  etc. ,  for  the  sale  of  any 
lands,  or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  note  or  memoran- 
243*]dum,etc.,  be  in  *writing,and  subscribed 
by  the  party."  If  then,  the  consent  of  the 
defendant  to  become  bound  to  perform  his  part 
of  the  agreement,  notwithstanding  the  whole 
number  of  shares  into  which  the  property  was 
divided  was  not  taken  up,  involves  a  variation 
and  alteration  of  the  original  contract,  so  that 
the  one  sought  to  be  enforced  rests  partly  in 
writing  and  partly  in  parol,  nothing  is  clearer 
than  that  it  cannot  be  upheld.  To  allow  a 
modification  or  alteration  to  be  made,  either 
expressly  by  words,  or  implied  from  the  acts  of 
the  parties,  would  be  in  direct  contravention 
of  the  provisions  of  the  statute,  and  would  let 
in  all  the  evils  intended  to  be  guarded  against 
by  its  enactment.  The  case  of  Goss  v.  Lord 
Nugent,  5  B.  &  Ad.,  58,  aptly  illustrates  the 
operation  and  effect  of  the  Act  upon  a  contract 
relating  to  lands  modified  in  this  way.  There 
the  defendant  was  informed  by  the  plaintiff, 
after  the  contract  had  been  entered  into,  that 
there  was  a  defect  of  title  as  to  one  of  the  lots 
included  in  the  contract  of  sale,  and  in  respect 
to  which,  with  the  others,  a  good  title  was  to 
have  been  given.  He  concluded  to  accept  it, 
however,  notwithstanding  the  defect,  and  pos- 
session was  delivered  accordingly.  Afterwards 
he  refused  to  complete  the  purchase,  and  an 
action  was  brought,  the  plaintiff  relying  on  the 
parol  waiver,  in  proof  of  fulfillment  on  his 
part.  This  was  objected  to,  on  the  ground  that 
oral  evidence  was  inadmissible,  the  action  be- 
ing brought  to  charge  the  defendant  upon  a 
contract  for  the  sale  of  lands,  and  the  £tatute 
of  Frauds  requiring  the  whole  agreement  to  be 
in  writing.  The  court,  after  advisement,  held 
accordingly,  and  observed  that  the  object  of 
the  statute  was  to  exclude  all  oral  evidence  as 
to  contracts  for  the  sale  of  lands,  and  that  the 
one  sought  to  be  enforced  must  be  proved  by 
writing  only;  that  the  written  contract  was  not 
the  one  claimed  to  be  in  force  ;  that  it  was  a 
new  contract  which  the  parties  had  entered  in- 
to, and  which  was  to  be  proved,  partly  by  the 
former  written  agreement  and  partly  by  the 
new  verbal  agreement,  and  not  a  contract, 
therefore,  entirely  in  writing. 

In  Stowell  v.  Robinson,  3  Bing.  (N.  C.),  928, 
the  question  was,  whether  the  day  for  thecom- 
244*]  pletion  of  the  purchase  of  an  *interest 
in  land  inserted  in  a  written  contract,  could  be 
waived  by  a  parol  agreement,  and  another  day 
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substituted  in  its  place,  so  as  to  bind  the  par- 
ties. The  court  held  that  it  could  not.  They 
say:  "We cannot  get  over  the  difficulty  which 
has  been  pressed  upon  us,  that  to  allow  the 
substitution  of  the  new  stipulation,  as  to  the 
time  of  completing  the  contract  by  reason  of 
the  subsequent  parol  agreement  between  the 
parties  to  that  effect,  in  lieu  of  a  stipulation  as- 
to  time,  contained  in  the  written  agreement 
signed  by  the  parties,  is  virtually  and  substan- 
tially to  allow  an  action  to  be  brought  on  an 
agreement  relating  to  the  sale  of  lands,  partly 
in  writing  and  signed  by  the  parties,  and  partly 
not  in  writing,  but  by  parol  only,  and  amount* 
to  a  contravention  of  the  Statute  of  Frauds." 
To  the  same  effect  is  Harvey  v.  Grabham  5  Ad. 
&  El.,  61  ;  Stead  v.  Dawber,  10  Id.,  57,  and 
many  other  cases  that  might  be  cited. 
<  Now,  if  the  evidence  before  us  presented 
simply  the  case  of  parol  conditions,  annexed  to 
the  delivery  of  the  articles  of  agreement  at  the 
time  of  their  execution  by  the  defendant,  ei- 
ther in  express  terms  or  to  be  tacitly  implied 
from  what  appeared  upon  the  face  of  the  con- 
tract, importing  that  other  persons  were  to  be- 
come parties  before  it  was  to  go  into  complete 
effect,  such  conditions  forming  no  part  of  the 
contract  itself,  it  would,  doubtless,  be  entirely 
competent  for  the  party  to  waive  them  by  pa- 
rol; and  his  subsequent  acts  and  declarations 
would  be  admissible  and  pertinent  for  the  pur- 
pose. 

But  if,  before  effect  and  operation  can  be 
given  to  the  instrument  against  the  party  sign- 
ing and  delivering  it,  some  of  the  stipulations 
and  conditions  contained  in  the  body  of  the 
agreement  must  be  waived, altered  or  modified, 
so  that  the  contract  reduced  to  writing  and 
signed  by  the  parties,  is  not  the  one  sought  to 
be  enforced,  but  a  new  agreement,  made  up 
partly  of  the  written  agreement,  and  partly  of 
the  new  parol  agreement,  then  it  is  most  obvi- 
ous that  the  intervention  of  the  statute,  which 
requires  that  the  whole  must  be  in  writing, 
signed  by  the  party  charged,  renders  it  null  and 
void. 

We  have,  heretofore,  had  the  contract  in 
question  before  us,  and  were  then  called  upon 
to  give  a  construction  to  its  terms  *and  [*245 
conditions.and  the  true  legal  effect  of  the  same; 
and  without  again  going  over  the  reasons  as- 
signed for  our  views  of  it.  will  content  our- 
selves with  briefly  stating  the  conclusions  at 
which  we  arrived.(a)  They  were:  1.  That,  ac- 
cording to  its  true  legal  import  and  effect,  the 
plaintiff  agreed  to  sell  and  the  subscribers  to 
buy  the  whole  of  the  property  embraced  in  the 
articles  of  agreement,  at  the  price  and  upon  the 
terms  therein  specified,  and  not  a  part  or  par- 
cel of  it ;  and  that  each  subscriber  took  and 
was  bound  to  hold  his  share,  as  a  part  pur- 
chaser of  the  whole  of  the  property  in  con- 
junction with  the  subscriber  or  subscribers  of 
the  residue  of  the  twenty-three  shares,  and  not 
separately  or  independently  of  them;  that,  to  a 
limited  extent,and  for  purposes  distinctly  spec- 
ified in  the  body  of  the  agreement,  and  which 
constitute  material  and  important  stipulations 

(a)  The  case  of  Sandford  v.  Handy,  23  Wend.,  260 : 
S.  C.,  25  Id.,  275,  was  an  action  upon  this  agreement 
against  another  subscriber,  and  the  opinions  there 
reported  show  more  fully  the  reasons  of  the  Su- 
preme Court. 
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and  conditions  between  the  subscribers,  they 
had  agreed  to  become  joint  purchasers  of  the 
whole  interest  and  estate.  2.  That,  according 
to  its  true  legal  import  and  effect,  the  only 
power  belonging  to  the  owners  over  the  proper- 
ty, for  all  the  purposes  of  managing,  selling  or 
otherwise  disposing  of  it,  was  conferred  upon 
and  vested  in  the  twenty-three  shareholders, 
each  share  to  have  a  vote,  and  a  majority  to 
govern;  and  that  without  the  representation  of 
the  several  shareholders,  in  the  mode  and  man- 
ner thus  prescribed,  the  contract  was  a  dead 
letter  incapable  of  execution.  Every  share- 
holder took  his  interest  in  the  property,  sub- 
ject to  the  exercise  of  this  joint  power  of  dis- 
position and  control ;  and  the  subscription  of 
the  whole  number  of  shares  was,  therefore,  an 
indispensable  condition  of  the  contract  itself, 
clearly  written  upon  the  face  of  it.  3.  That, 
according  to  its  true  legal  import  and  effect, 
the  personal  security  of  each  and  every  of  the 
twenty-three  shareholders  was  pledged  sepa- 
rately, to  the  extent  of  their  shares,  for  the 
payment  of  the  purchase  money;  that  this  was 
d  material  and  important  stipulation  in  the 
contract,  as  the  whole  of  the  property  sold  re- 
246*]  mained  in  the  hands  of  thetrustee,*col 
laterally  pledged  as  a  common  security  for  the 
ultimate  payment  of  the  whole  of  this  money. 

The  effect  of  the  provision,  in  short,  is  this: 
each  subscriber  stands  personally  holden  for 
his  share  of  the  purchase  money,  separately, 
not  jointly,  which  in  the  aggregate  covers  the 
whole  amount  ($115,000);  but  their  several  in- 
terests in  the  property  itself  are  jointly  holden. 
A  subscription  of  the  whole  number  of  shares, 
therefore,  is  a  material  condition  of  the  con- 
tract, as  it  secures  the  personal  responsibility 
of  the  subscribers  for  the  whole  amount  of  the 
purchase  money.  Any  number  short  of  this, 
diminishes  in  that  proportion  the  personal  se 
curity  and,  consequently,  increases  the  burden 
upon  the  land  and,  of  course,  upon  the  several 
interests  of  each  shareholder  in  the  same. 

The  subscription  of  the  whole  number  of 
shares,  therefore,  as  clearly  implied  on  the 
face  of  the  agreement,  constituted  a  very  mate- 
rial part  of  it,  and  deeply  affected  the  separate 
interest  of  each  subscriber. 

We  need  only  add,  that  if  we  were  right  in 
this  view  of  the  articles  of  agreement,  when 
they  were  formerly  before  us,  then  the  defend- 
ant cannot  be  made  liable  for  his  share  of  the 
purchase  money,  without  the  plaintiff  first 
showing  a  waiver  of  that  part  of  the  agree- 
ment, providing  for  the  subscription  of  the 
twenty-three  shares;  and  as  the  agreement  is 
one  relating  to  the  sale  of  lands,  upon  the  stat- 
ute and  authorities  already  referred  to,  it  is 
not  competent  for  him  to  prove  such  waiver 
by  parol.  The  contract  cannot  rest  partly  in 
writing  and  partly  in  parol,  but  must  be  whol- 
ly in  writing. 

I  am  of  opinion,  therefore,  that  a  new  trial 
should  be  denied. 

Judgment  of  nonsuit  having  been  rendered 
in  the  Supreme  Court,  the  plaintiff  sued  out  a 
writ  of  error. 

Messrs.  Samuel  Stevens  and  George 
Wood,  for  plaintiff  in  error. 

1.  By  the  legal  construction  of  the  agree- 
ment it  was  not  essential  that  the  whole  twen- 
ty-three shares  should  be  subscribed  in  order 
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to  render  the  defendant  liable  for  the  share 
subscribed  by  him.  There  is  no  such  provis- 
ion, in  terms,  contained  in  the  *instru-[*247 
ment.  The  language  on  the  contrary  is  that 
each  subscriber  agrees  severally  to  take  and 
pay  for  the  shares  subscribed  for  by  him.  And 
there  is  no  pledge  of  the  interest  of  one  sub- 
scriber as  a  security  for  the  engagements  of 
the  others.  Each  one  could  maintain  a  sep- 
arate action  against  the  plaintiff  for  any  breach 
of  the  covenant  on  his  part.  Poole  v.  Hill,  6 
Mees.  &  W.,  835;  Shep.  Touch.,  by  Preston, 
166.  By  the  scope  and  obvious  design  of  the 
agreement  it  was  several  between  the  plaintiff 
and  each  of  the  subscribers,  and  it  should  be 
so  construed,  though  there  be  language  which 
literally  understood,  would  lead  to  a  different 
conclusion.  Ernst  v.  Bartle,  1  J.  C.,  319; 
Ludlow  v.  McCrea,  1  Wend.,  228.  Cotempora- 
neous  acts  of  the  parties  may  be  resorted  to,  to 
settle  the  construction  of  an  agreement;  and 
here  they  conclusively  show  that  ours  is  the 
correct  view  of  this  contract.  Roe  v.  Ashbvrn- 
er,  5  T.  R.,  168;  Baxter  v.  Browne,  1  W.  Bl., 
973;  Peneio  v.  Judson,  6  Bing.,  606;  Doe  v. 
Mies,  8  Id.,  178;  Hancock  v.  Caffyn,  Id.,  358; 
Wilkinson  v.  Hall,  3  Bing.  (N.  C.),  508;  Oeddes 
v.  Wallace,  2  Bligh.,  270;  Chapman  v.  Black,  2 
Bing.  (N.  C.),  187;  Shore  v.  Wilson,  11  Sim., 
615,  in  n.;  S.  G.,9  Clark  &  Fin.,  566;  Atty- 
Oen.  v.  Drummond,  1  Dru.  &  Wav.,  368; 
Story,  Part.,  288,  sec.  191. 

2.  If  it  were  implied  that  the  whole  number 
of  shares  should  be  subscribed  to  render  the 
agreement  effectual,  it  was  a  condition  to  the 
perfect  execution  of  the  deed;  and  the  defend- 
ant was  competent  to  waive  that  condition,  and 
the  judge  should  have  submitted  the  evidence 
to  the  jury  to  find  whether  it  was  not  the  de- 
fendant's deed  notwithstanding  that  condition. 
The  absolute  delivery  which  was  proved  was 
itself  a  waiver  of  the  condition.  Elliott  v.  Da- 
vis, 2  Bos.  &  P.,  338;  Austen  v.  Howard,  1 
Taunt.,  28;  Matson  y.  Booth,  5  Maule  &  8. , 
223;  Hawkshaw  v.  Parkins,  2  Swanst.,  542; 
Cutter  v.  Whittemore,  10  Mass.,  442;  Adams  v. 
Bean,  12  Id.,  137;  Scott  v.  Whipple,  5  Greenl., 
336;  Haskinsv.  Lombard,  16  Maine,  140;  State 
v.  Bmoman,  10  Ohio,  445;  Speake  v.  U.  S.,  9 
Cr.,  28;  Fleming  v.  Gilbert,  3  Johns.,  528;  Lov- 
ett  v.  Adams.  3  Wend.,  380;  Setts  v.  Ferine,  14 
*Id.,  219;  Vanderbilt  v.  Eagle  Iron  [*248 
Works.  25  Id.,  665.  If  such  a  condition  as  is 
insisted  on  existed,  the  conduct  of  the  defend- 
ant affojds  abundant  evidence  that  he  waived 
it.  A  condition  annexed  to  the  execution  of  a 
deed  is  a  very  different  thing  from  a  condition 
precedent  to  the  defendant's  performance  con- 
tained in  the  deed  itself;  and  if  it  be  true  that 
such  a  condition  as  that  last  mentioned  cannot 
be  waived  by  parol,  where  the  agreement  is 
one  which  the  Statute  of  Frauds  requires  to  be 
in  writing,  the  principle  has  no  application  to 
this  case.  The  suit  in  chancery,  and  the  de- 
cree made  in  that  suit,  preclude  the  defendant 
from  now  setting  up  this  objection.  The  bill 
assumes  that  every  necessary  formality  to  ren- 
der the  agreement  binding  on  the  defendant 
had  taken  place,  and  this  is  an  admission  that 
the  defendant  cannot  retract.  If  necessary  the 
court  will  hold  it  to  be  an  admission  that  the 
deficient  shares  had  been  subscribed  on  a  sep- 
arate paper.  All  questions  upon  which  the 
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defendant's  liability  depended  might  have  been 
litigated  in  the  chancery  suit.  It  therefore  bars 
this  defense.  Le  Ouen  v.  Gouverneur,  1  J.  C., 
436;  Gardner  v.  Buckbee,  8  Cow.,  120;  Hurt  v. 
Sternburgh,  4  Id.,  559;  Torreyv.  Bank  of  Or- 
•leans,  9  Paige,  659;  Hopkins  v.  Lee,  6  Wh., 
109;  Cowen  &  H.  Notes,  957. 

3.  There  was  no  variance.  A  plaintiff  is  not 
bound  to  set  out  the  whole  of  the  agreement  on 
which  he  brings  his  action.    It  is  sufficient  for 
him  to  set  out  so  much  as  constitutes  the  agree- 
ment, for  the  breach  of  which  he  complains. 
Henry  v.  Cleland,   14  Johns. ,  400;  Gordon  v. 
Gordon,  1  Stark. ,  235.     If  the  agreement  con- 
tains matters  in  discharge  of  the  defendant's 
liability,  he  should  crave  oyer  and  plead  such 
matters.     In  an  action  on  a  sealed  instrument 
the  consideration  need  not  be  stated.  The  only 
issue  here  was  non  est  factum;   and  if  the 
plaintiff  proved  enough  to  entitle  the  agree- 
ment to  be  read,  which  he  clearly  did,  he  could 
not  be  nonsuited,  whatever  the  opinion  of  the 
court  might  be  as  to  the  effect  of  the  instru- 
ment.    Safford  v.  Stevens,  2  Wend.,  158. 

4.  If  there  was  a  variance,  inasmuch  as  there 
was   no  pretense  of  surprise,  it  should  have 
been  disregarded.     2  R.  S..  328,  sec.  99. 
249*]     *Messrs.  C.  P.  Kirkland  and  B. 
F.  Butler,  for  defendant. 

1.  It  is  conceded  that  the  agreement  pro- 
duced was  the  deed  of  the  defendant,  and  the 
evidence  which  was  given   to  prove,  as  was 
said,  its  execution  and  delivery,  was  superflu- 
ous and  irrelevant.     The  condition  insisted  on 
was  a  condition  not  to  the  delivery  but  to  the 
binding  effect  of  the  agreement  upon  the  de- 
fendant.    It  was  an  indispensable  condition 
and  an  integral  term  of  the  contract  itself,  that 
the  whole  twenty-three  shares  should  be  sub- 
scribed before  the  association  became  complete 
and  the  defendant  became  liable  to  pay  any- 
thing. Sandford  v.  Handy,  23  Wend.,  260;  S. 
(J.,  25  Id.,  475;    Quick  v.  Stuyvesant,  2  Paige, 
84;  Chit.  Cont.,  19,  20;  2  Kent,  Com.,  3d  ed., 
554. 

2.  A  plaintiff  is  bound  to  set  out  the  con- 
tract on  which  he  sues  according  to  its  legal  ef- 
fect.    Here  the  defendant's  covenant  depend- 
ing by  the  true  construction  of  the  contract, 
upon  the  condition  that  all  the  shares  should 
be  subscribed,  ought  to  have  been  so  set  out  in 
the  declaration  ;  or  else  those  parts  of  the 
agreement  from  which  the  condition  appears 
should  have  been  set  forth.     The  declaration 
is  also  defective  in  not  averring  performance 
of  the  condition  referred  to.     Arch.  Civil  PL, 
2d   Am.  ed.,  84;  Yelv.,  96;   1  Chit.  PL,  ed. 
1840,  120,  304,  305,  308,  367;  Jones  v.  Barkley, 
Doug.,  684,  690;    Campbell  v.  Jones,  6  T.  R., 
570;    Cunningham   v.  Mbrett,  10  Johns.,  203; 
Jones  v.  Gardner,  10  Id. ,  266. 

3.  There  was  a  variance  in  the  attempt  to 
set  out  the  consideration  of  the  defendant's 
promise.     Only  a  portion  of  the  consideration 
is  stated,  whereas  the  whole  should  have  been 
set  forth,  if  the  plaintiff  undertook  to  state  it 
at  all.  1  T.  R.,  447;  2  B.  &  Aid.,  765;  4  Maule 
<&  S.,  470;  11  East,  633;  3  Stark.  Ev.,  1595;  1 
Chit.,  518;  9  East,  188;  6  Barn.  &  C.,  430. 

4.  The  variances  referred  to  are  substantial 
and  are  incapable  of  amendment.  2  Phil.  Ev., 
146,   149;   Howell  v.  Richards,  11   East,  633; 
Tempany  v.  Burnand,  4  Camp.,  20;  Brown  v. 
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Knill,  3  Bro.  &  B.,  395;  Gordon  v.  Gordon,  1 
Stark.,  235;  Saward  v.  Amtey,  2  Bing.,  519;  1 
Saund.,  233,  n.  a;  Birck  v.  Gibbs,  6  Maule  & 
S.,  115;  Swallow  v.  Beaumont,  2  B.  &  Aid., 765; 
Arnold  v.  Revoult,  1  Bro.  &  *B.,  443;  J*25O 
Bourne  v.  Freeth,  9  B.  &  Cres.,  632;  Foreland 
v.  Hornigold,  1  Ld.  Raym.,  715;  9  Coke,  15; 
Maryon  v.  Carter,  4  Carr.  &  P.,  295;  1  Ch. 
PL,  ed.  1840,  320-324;  Langworthy  v.  Smith,  2 
Wend.,  587;  12  Pick.,  521;  Carth.,  308. 

5.  It  was  not  competent  for  the  plaintiff  to 
show  that  the  condition  had  been  waived.  The 
declaration  was  not  on  a  modified  agreement, 
but  on  the  written  contract  itself  as  though  it 
were  absolute.  Where  a  condition  may  be 
waived  or  where  the  performance  of  it  may  be 
excused,  the  declaration  must  state  the  facts 
which  constitute  the  excuse  or  the  waiver,  and 
the  action  must  be  brought  on  the  substituted 
agreement.  But  where,  as  in  this  case,  the 
agreement  is  one  which  is  required  to  be  in 
writing  by  the  provisions  of  the  Statute  of 
Frauds,  it  cannot  rest  in  part  in  parol.  The 
parol  modifications  are  void.  Cowen  &  H. 
Notes,  1463,  1466,  notes  982,  984;  Littler  v.  Hol- 
land, 3  T.  R.,  590;  Jewell  v.  Schroeppel,  4  Cow., 
564;  1  Chit.  PL,  320-327;  Smith  v.  Wilson,  8 
East,  437-443;  Platt,  Cov.,  591,  595;  Cook  v. 
Jennings,  7  T.  R.,  381;  Worsley  v.  Wood,  6  Id., 
710;  Newcombv.  Brackett,  16  Mass.,  161-165; 
Bowes  v.  Howe,  5  Taunt.,  30;  Thompson  v. 
Brown,  7  Id.,  656;  Glazebrook  v.  Woodrow,  8  T. 
R.,  366;  Heard  v.  Wadfiam,  1  East,  619;  Stagg 
v.  Munro,  8  Wend.,  399;  Hotham  v.  The  E.  In- 
dia Co.,  1  T.  R.,  638;  Ferry  v.  Williams,  8 
Taunt.,  62;  Stevens  v.  Cooper,  1  Johns.  Ch.,  425; 
Gossv.  Nugent,  5  B.  &  Ad.,  58;  Harvey  v.  Grab- 
ham,  5  Ad.  &  EL,  61;  6  Mea.  &  W.,  109;  Blood 
v.  Goodrich,  9  Wend.,  68;  Stowell  v.  Robinson, 
3  Bing.  (N.  C.),  928;  'Stead  v.  Stephenson,  10 
Ad.  &  Ell..  57;  2  Steph.  N.  P.,  1999. 

The  Chancellor.  The  equity  of  this  case 
is  clearly  with  the  plaintiff;  and  if  the  defend- 
ant succeeds  in  defeating  his  recovery,  it  must 
be  upon  some  technical  ground,  merely, which 
neither  of  the  parties  thought  of  while  there 
was  a  prospect  that  the  agreement  to  purchase 
a  share  in  the  Oswego  property  would  be  a 
beneficial  one  to  the  defendant.  Both  parties 
had  proceeded  to  carry  the  agreement  into  ef- 
fect, in  part,  as  a  valid  *and  binding  [*251 
agreement  upon  both.  The  plaintiff  executed 
the  deed  of  trust  in  conformity  to  the  agree- 
ment, and  caused  a  declaration  of  such  trust  to 
be  delivered  to  the  defendant  in  September, 
1836;  who  received  the  same  and  paid  the  ten 
per  cent,  upon  his  subscription,  and  gave  his 
notes  for  the  payments  which  were  to  become 
due  on  the  first  of  November  and  the  first  of 
April  then  next  ensuing.  Having  by  this  part 
performance  of  the  agreement  secured  to  him- 
self the  full  benefit  of  it  in  case  it  had  proved 
a  profitable  speculation, and  deprived  the  plaint- 
iff of  the  power  of  selling  the  land  to  another 
while  its  price  remained  undiminished  in  the 
market,  the  loss  by  the  subsequent  depreciation 
of  the  property  certainly  should  in  equity  fall 
upon  the  defendant. 

I  confess  that  upon  examining  the  agreement, 
I  cannot  discover  anything  from  which  it  can 
reasonably  be  inferred  that  the  subscription  of 
the  whole  number  of  shares  or  of  twenty -one 
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shares  was  intended  to  be  made  a  condition 
precedent  to  the  right  of  the  defendant  to  claim 
the  benefit  of  the  contract,  or  the  right  of  the 
plaintiff  to  demand  a  performance  on  the  part 
of  the  defendant.  As  I  understand  the  con- 
tract, the  interests  of  the  several  subscribers 
were  to  be  separate  and  distinct  throughout, 
except  so  far  as  they  were  to  be  governed  by  a 
majority  of  voices  in  directing  the  management 
and  the  time  and  manner  of  selling  the  prop- 
erty by  the  trustee  to  whom  it  was  to  be  con- 
veyed for  the  benefit  of  the  several  owners  ac- 
cording to  their  respective  interests  therein. 
The  proposition, as  contained  in  the  agreement, 
is  not  an  offer  to  sell  the  whole  of  his  land  or 
none  of  it;  nor  is  it  to  sell  twenty-one  shares  of 
it  or  none.  But  it  is  a  proposition  to  sell  it  to 
such  persons  as  may  think  proper  to  enter  into 
the  contract  with  him,  in  shares;  each  share 
consisting  of  one  twenty-third  part  of  the  prop- 
erty at  the  rate  of  $5,000  a  share;  estimating 
the  whole  property  at  $115,000.  And  the  sub- 
scribers, each  for  himself,  severally  and  not 
jointly,  agreed  to  become  interested  in  the 
purchase  of  the  property  at  that  price;  that 
is,  at  the  price  of  $5,000  a  share,  to  the  extent 
of  the  number  of  shares  set  opposite  to  their 
respective  names.  The  first  three  install- 
ments of  the  purchase  money  were  to  be  se- 
cured by  the  notes  of  the  respective  subscrib- 
252*]  ers,  *payable  at  the  times  specified  in 
the  agreement.  The  residue  was  to  be  secured 
by  the  several  bonds  of  the  subscribers,  which 
bonds  were  to  be  delivered  to  the  trustee,  to  be 
held  by  him  as  security  that  the  plaintiff  would 
discharge  the  incumbrances  upon  the  premises 
which  he  had  assumed  to  pay.  And  if  he  did 
not  pay  the  incumbrances,  the  trustee  was  to 
pay  the  same  out  of  the  first  sales  which  should 
be  made;  and  the  ratable  proportion  of  each 
subscriber  in  such  proceeds  thus  applied  was 
to  be  credited  to  such  subscriber  on  his  bond, 
as  a  payment  thereof  pro  tanto.  The  evident 
meaning  of  this  part  of  the  agreement  was  not 
that  the  proceeds  of  the  property  of  one  sub- 
scriber should  be  applied  to  pay  the  bond  of  an- 
other; but  it  was  merely  to  secure  the  faithful 
application  of  the  purchase  money  paid  by  each 
subscriber  to  the  extinguishment  of  the  incum- 
brances which  the  plaintiff  assumed  the  pay- 
ment of;  so  that  it  should  not  be  diverted  to  any 
other  object.  In  the  same  manner  the  seventh 
clause  of  the  agreement  pledges  the  interests 
of  the  respective  subscribers,  as  security  to  the 
plaintiff,  for  the  payment  of  their  several  notes 
and  bonds.  The  late  Chief  Justice  is  clearly  un- 
der a  mistake  in  supposing  that  the  subscribers 
were  in  any  event  to  stand  as  security  for  each 
other.  It  is  evident  that  he  has  fallen  into  this 
error  by  supposing  that  the  lien  of  the  plaint- 
iff upon  the  share  of  each  subscriber  for  the 
purchase  money  of  his  share  or  shares  of  the 
land,  was  fully  provided  for  in  the  first  part  of 
the  seventh  article  of  the  agreement;  and  that 
the  subsequent  clause  of  that  article  must  have 
been  intended  to  pledge  the  shares  of  all  the 
subscribers  in  the  proceeds  of  the  sale  for  the 
payment  of  the  purchase  money  due  from  each. 
Upon  a  careful  examination  of  this  seventh  ar- 
ticle, however,  it  will  be  seen  that  the  first 
clause  was  only  intended  to  secure  a  lien  upon 
the  share  of  each  subscriber  in  the  land  itself 
in  the  hands  of  the  trustee  before  a  sale,  for 
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the  payment  of  the  purchase  money  due  to  the 
plaintiff  from  the  owner  of  that  share;  and  that 
the  subsequent  clause  of  the  same  article  was 
intended  to  secure  a  similar  lien,  not  on  the 
land  itself  in  the  hands  of  the  trustee,  but  upon 
the  interest  of  the  several  subscribers  in  their 
respective  shares  of  the  proceeds  of  sales  which 
the  trustee  *should  have  made  from  [*253 
time  to  time.  The  whole  contract  shows  that 
it  must  have  been  the  intention  of  all  parties 
that  each  subscriber,  and  the  shares  of  the  lands 
purchased  by  him,  were  only  to  be  charged  with 
the  purchase  moneys  due  upon  his  own  shares. 
And  it  would  be  contrary  to  the  whole  frame 
and  spirit  of  this  agreement  to  give  any  con- 
struction to  the  last  clause  of  this  seventh  arti- 
cle which  was  inconsistent  with  the  real  inten- 
tion of  the  parties  as  it  appears  from  other 
parts  of  the  agreement. 

The  circuit  judge  erred  in  nonsuiting  the 
plaintiff  on  the  ground  of  variance.  In  a  dec- 
laration in  covenant  upon  an  agreement,  it  is 
not  necessary  to  set  out  the  whole  of  it  but  only 
such  parts  thereof  as  relate  to  the  breaches  as- 
signed. And  where  the  part  of  the  agreement 
which  is  not  set  out  is  not  necessary  to  be  set 
out  for  the  purpose  of  assigning  the  breaches 
relied  on,  it  is  no  variance;  and  the  plaintiff 
cannot  be  nonsuited  on  that  ground.  Henry  v. 
Cleland,  14  Johns.,  400;  Hill  v.  Saunders,  1 
Carr.  &  P. ,  80.  Here  the  parts  of  the  agreement 
not  stated,  would  not  give  a  different  construc- 
tion to  the  part  of  such  agreement  which  was 
stated,  and  were,  therefore,  properly  omitted 
in  the  declaration. 

Even  if  the  parties  in  this  case  contemplated 
that  the  execution  and  delivery  of  the  instru- 
ment should  not  be  complete  until  the  whole 
number  of  shares  was  subscribed,  they  might 
subsequently  consent  to  an  absolute  delivery 
upon  the  subscription  of  the  nineteen  shares 
only,  so  as  to  make  it  a  binding  agreement  as 
to  those  nineteen  shares.  And  there  was  abun- 
dance of  evidence  that  the  delivery  as  to  this 
defendant  was  considered  by  both  parties  to  be 
absolute.  He  could  not,  therefore,  consistently 
with  legal  principles  succeed  upon  his  plea  of 
non  estfactum.  Nor  was  there  any  difficult  in 
carrying  the  agreement  into  effect,  upon  the 
sale  of  those  nineteen  shares  only,  instead  of 
twenty-one  or  twenty-three  shares.  If  the  share 
of  each  subscriber  was  only  liable  for  the  pur- 
chase money  of  his  share,  he  would  have  every 
benefit  which  was  contemplated  under  the 
agreement.  In  that  case,  as  well  as  in  the  case 
of  the  subscription  of  twenty-one  shares,  the 
whole  legal  title  would  *be  and  in  fact  [*254 
was  conveyed  to  the  trustee  named  in  the  agree- 
ment. And  the  defendant  had  as  great  if  not 
a  greater  influence  in  the  control  and  directions 
to  the  trustee,  as  he  would  have  had  if  the 
whole  twenty-three  shares  had  been  subscribed 
by  persons  other  than  the  plaintiff.  And  he 
would  be  entitled  to  his  full  share  of  the  pro- 
ceeds of  his  undivided  portion  of  the  premises 
upon  paying  his  share  of  the  purchase  money 
at  the  times  it  became  due  or  upon  applying  it 
towards  the  incumbrances,  which  the  plaintiff 
had  assumed  to  pay,  as  provided  for  in  the 
sixth  clause  of  the  agreement.  The  whole  dif- 
ficulty of  the  Supreme  Court  appears  to  have 
arisen  from  the  erroneous  supposition  of  the 
late  Chief  Justice,  that  the  different  subscribers- 
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were  in  some  way  to  be  holden  for  the  pay- 
meat  of  the  purchase  moneys  due  from  their 
associates.  And  as  I  have  no  doubt  such  a 
construction  of  the  agreement  is  one  which  none 
of  the  parties  thereto  ever  contemplated  or  in- 
tended, and  is  contrary  to  its  whole  spirit,  the 
ground  upon  which  the  decision  of  that  court 
was  based  is  necessarily  destroyed;  and  the 
plaintiff,  upon  the  evidence  adduced  and  offered 
upon  the  trial,  was  entitled  to  a  verdict,  and 
ought  not  to  have  been  nonsuited.  1  have, 
therefore,  arrived  at  the  conclusion  that  the 
judgment  was  erroneous  and  should  be  re- 
versed. 

Lott,  Senator.  It  is  important  to  the  proper 
determination  of  this  case  to  recur  to  the 
pleadings  and  the  proofs  offered  on  the  trial, 
in  order  to  ascertain  what  the  real  question 
presented  for  our  decision  is. 

The  declaration  is  in  covenant  on  articles  of 
agreement  alleged  to  have  been  executed  by  the 
defendant  in  error  to  the  plaintiff  in  error,  for 
the  purchase  of  one  share  in  certain  land  at 
Oswego,  which  the  plaintiff  in  error  wished  to 
sell,  and  for  the  accomplishment  of  which  ob- 
ject he  divided  it  into  twenty-three  shares.  To 
this  declaration  the  plea  of  non  estfactum  only 
was  pleaded,  accompanied,  however,  with  a 
notice  of  certain  matters  of  defense.  But  as  no 
question  arises  under  this  notice,  it  is  unneces- 
sary to  refer  to  its  contents. 

The  only  issue,  therefore,  for  the  plaintiff  to 
255*]  sustain  was  the  *execution  of  such  an 
instrument  as  was  declared  on.  The  breach  and 
every  other  allegation  were  admitted  by  the 
plea.  In  support  of  this  issue  the  plaintiff 
offered  to  read  in  evidence  certain  articles  of 
agreement,  after  introducing  proof  to  show 
their  execution  and  an  absolute  and  unqualified 
delivery  by  the  defendant.  This  evidence  being 
objected  to  was  excluded  by  the  circuit  judge 
and  a  nonsuit  was  thereupon  ordered. 

The  only  question,  then,  to  be  considered  is, 
whether  the  articles  of  agreement  were  admis- 
sible as  evidence  under  the  issue  above  referred 
to.  The  principal  objection  to  their  admissi- 
bility  was  that  of  a  variance  between  them  and 
the  agreement  counted  on  in  the  declaration. 
The  validity  of  that  objection  appears  to  me  to 
be  the  material  point  in  this  cause. 

Before  proceeding  to  the  examination  of  that 
question,  it  may  be  useful  to  refer  to  the  rules 
of  law  applicable  to  it.  A  substantial  variance 
between  an  instrument  declared  on  and  that 
offered  in  evidence,  may  be  taken  advantage  of 
under  the  plea  of  non  esl  factum.  The  mere 
fact,  however,  that  the  whole  of  the  instrument 
is  not  set  forth  is  not  evidence  of  such  variance. 
It  is  well  settled  that  the  plaintiff  is  not  obliged 
to  set  out  the  whole  contract.  It  is  enough  for 
him  to  state  so  much  as  constitutes  the  agree- 
ment, the  breach  of  which  is  relied  on,  and  it 
is  not  necessary  to  state  other  parts  not  qual- 
ifying or  varying  it.  1  Chit.  PL,  300,  and  cases 
cited  ;  Henry  v.  Cleland,  14  Johns.,  400.  A  de- 
fendant may,  however,  show  that  a  covenant 
set  out.  as  general  and  absolute,  is  subject  to  a 
qualification  or  exception  ;  but  it  will  not  be  a 
variance  if  a  proviso  in  defeasance  of  a  cov- 
enant, but  which  is  not  incorporated  with  it  in 
a  deed,  be  omitted.  1  Chit.  PI.,  301 ;  2  Phil. 
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Ev.,  146,  and  cases  cited.  It  is  also  settled  that, 
in  general,  in  an  action  of  covenant  it  is  un- 
necessary to  state  any  intermediate  inducement, 
or  statement  of  the  consideration  upon  which 
the  defendant's  contract  was  founded.  1  Chit. 
PI. ,  346,  347.  But  where  an  act  to  be  done  by 
the  plaintiff  was  the  consideration  of  the  de- 
fendant's covenant  and  constituted  a  condition 
precedent,  it  is  necessary  to  show  such  consid- 
eration as  well  as  performance.  Id.,  351. 

*Upon  the  application  of  the  rules  [*256 
above  laid  down,  the  conclusion  is,  I  think,  in- 
evitable, that  the  agreement  offered  in  evidence, 
was  improperly  excluded,  and  that  the  nonsuit 
was  erroneously  granted. 

It  was  conceded  on  the  argument  by  the' 
counsel  of  the  defendant  in  error,  that  the  exe- 
cution and  delivery  of  the  articles  of  agreement 
sought  to  be  introduced  in  evidence  were  abso- 
lute and  unconditional.  It  was  contended, 
however,  that  his  covenant  was  conditional, 
that  his  agreement  was  to  take  one  share  if  the 
twenty-three  shares  were  subscribed  and  not 
otherwise,  and  that  the  subscription  of  the 
whole  number  of  shares  was  "  an  indispensable 
condition  and  an  integral  term  of  the  contract 
itself  clearly  appearing  on  its  face."  It  is  not 
pretended  that  there  is  an  express  condition  of 
that  nature  ;  and  a  careful  examination  of  the 
different  provisions  of  this  agreement  will  show 
that  such  is  not  its  fair  construction.  The  re- 
citals explain  the  general  object  contemplated 
by  the  parties,  and  afford  an  important  aid  in 
ascertaining  the  true  meaning  of  their  contract. 

A  particular  reference  to  the  language  used 
in  them  appears,  therefore,  to  be  indispensable. 
They  are  in  the  following  terms  :  "  Whereas, 
Lewis  H.  Sandford,  of  Skaneateles,  in  the 
County  of  Onondaga  and  State  of  New  York, 
is  seised  in  fee  and  possessed  of  the  several 
tracts,  pieces  and  parcels  of  land  situate  in  the 
Village  of  Oswego  and  in  the  Town  of  Oswego, 
in  the  County  of  Oswego  and  State  aforesaid, 
set  forth  and  described  in  the  schedule  here- 
unto annexed,  the  title  to  the  whole  of  which 
land  is  now  vested  in  the  said  Lewis,  except  a» 
otherwise  stated  in  the  said  schedule.  And 
whereas,  the  said  Lewis  H.  Sandford  has  pro- 
posed and  agreed  to  divide  the  said  lands  into 
twenty-three  shares,  of  five  thousand  dollars 
each,  estimating  the  value  of  the  same  in  the 
aggregate,  free  and  clear  from  all  incum- 
brances,  at  one  hundred  and  fifteen  thousand 
dollars  ;  and  to  sell  the  said  property  at  that 
price  to  such  persons  as  shall  subscribe  for  said 
shares,  reserving  to  himself  the  right  of  sub- 
scribing two  shares  of  the  said  property.  And 
whereas,  the  undersigned  have  severally  each 
for  himself  and  not  jointly,  agreed  to  become 
interested  in  the  purchase  of  the  said  property 
at  the  said  price,  to  the  *extent  of  the  [*257 
number  of  shares  set  opposite  to  their  respect- 
ive names." 

What  was  the  intention  of  the  parties  as  ex- 
pressed by  this  language  ?  Their  object  is  fully 
declared  by  it.  The  second  recital  explains  the 
end  Mr.  Sandford  had  in  view.  He  wished  to- 
effect  a  sale  of  his  land  at  a  large  price.  He  es- 
timated the  value  of  the  whole,  free  and  clear 
from  incumbrances,  at  $115,000,  and  proposed 
to  sell  it  at  that  valuation,  but  upon  what  terms- 
as  to  payments  does  not  appear  in  this  recital. 
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The  subsequent  part  of  the  contract,  however, 
affords  the  evidence  that  he  was  to  give  a  lib- 
eral credit  for  the  principal  portion  of  the  pur- 
chase money.  The  third  recital  places  the  other 
parties  in  the  position  of  purchasers;  Mr.  Sand- 
ford's  price  is  made  known  to  them.  They  de- 
sire to  become  interested  in  the  purchase  of  the 
property,  but  the  price  was  large  and  more 
than,  it  is  fair  to  presume,  was  convenient  to 
be  paid  in  cash.  That  difficulty  is  removed  by 
the  offer  of  a  liberal  credit.  Another  obstacle 
is  suggested.  The  operation  was  too  heavy  for 
them.  That  embarrassment  is  obviated  by  a 
proposition  on  the  part  of  Mr.  Sandford  "  to 
divide  the  said  lands  into  twenty-three  shares  of 
five  thousand  dollars  each,"  but  reserving  to 
himself  the  right  of  subscribing  two  shares  of 
the  said  property.  But  now  another  imped- 
iment is  to  be  overcome.  Although  an  oppor- 
tunity is  offered  thus  "to  become  interested 
in  the  purchase  of  the  said  property  at  the 
said  price,"  by  a  subscription  for  one  or  more 
shares,  yet  the  purchasers  may  possibly  be  re- 
sponsible for  each  other's  engagements.  It  is, 
therefore,  proposed  that  they  shall  become  li- 
able "severally,  each  for  himself,  and  not 
jointly" — "to  the  extent  of  the  number  of 
shares  set  opposite  to  their  respective  names." 
These  various  propositions  having  been  made 
and  agreed  to,  seven  different  provisions  are 
then  "declared  to  be  mutually  understood, 
stipulated  and  agreed  upon  between  the  said 
Lewis  and  the  subscribers" — "with  a  view, 
among  other  things,  of  regulating  the  time  and 
manner  of  payment  for  the  said  property,  the 
manner  in  which  the  title  thereof  was  to  be 
258*]  taken,  *held  and  disposed  of,  and  of 
defining  the  respective  rights  and  duties  of  the 
said  Lewis  and  of  the  subscribers  in  regard  to 
the  said  property."  These  provisions  all  show, 
in  my  opinion,  that  the  liability  of  each  sub- 
scriber was  intended  to  be  and  is  entirely  dis- 
tinct from  that  of  his  associates;  and  there  is 
nothing  indicating  a  qualification  of  that  lia- 
bility. The  first  provides  for  the  terms  of  pay- 
ment. The  first,  second  and  third  payments 
were  to  be  made  "in  the  notes  of  the  respective 
subscribers."  The  balance  was  "to  be  secured 
by  the  several  bonds  of  the  subscribers  pay- 
able to  the  said  Lewis" — the  conditions  of 
which  were  to  refer  to  the  instrument  and  to 
be  subject  to  the  provisions  therein  contained. 
These  bonds  were  to  be  delivered  to  the  trust- 
ee in  whom  the  title  was  to  be  vested,  "to  be 
held  by  him  as  security  for  the  discharge  by 
the  said  Lewis  of  the  incumbrances  on  the  said 
premises,"  as  stipulated  by  him.  The  second 
provision  was  in  these  words:  "The  title  of 
the  said  property  shall  be  conveyed  to  Edward 
Sandford,  of  the  City  of  New  York,  to  be  held 
in  trust  for  the  benefit  of  the  subscribers  ac- 
cording to  the  amount  of  their  several  and  re- 
spective interests  therein,  and  subject  to  the 
agreements  concerning  the  same  contained  in 
this  instrument."  The  third  provision  relates 
merely  to  the  time  of  the  delivery  of  the  notes 
specified  in  it,  which  are  not  involved  in  the 
present  question.  The  remaining  provisions  I 
will  not  notice  at  present.  A  more  particular 
reference  to  them  will  hereafter  become  nec- 
essary. 

There  appear  to  be  two  branches  of  this  agree- 
ment having  no  necessary  connection  with  each 
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other.  The  first  relates  to  the  sale  and  pur- 
chase of  the  property,  the  terms  and  manner 
of  payment  and  the  mode  in  which  the  title 
was  to  be  taken.  The  other  concerns  its  man- 
agement and  disposition  after  the  objects  con- 
templated in  the  first  branch  are  attained,  and  is 
embraced  in  the  fourth,  fifth,  sixth  and  seventh 
stipulations  or  provisions.  The  residue  of  the 
articles  is  applicable  to  the  first  branch  and  is, 
with  the  exception  of  the  third  provision  above 
referred  to,  set  forth  in  the  declaration.  No 
question  is  made  in  relation  to  the  notes  spec- 
ified in  that  provision.  It  was,  therefore,  un- 
necessary to  set  it  forth. 

*The  whole  scope  and  design  of  the  [*259 
agreement,  so  far  as  above  presented  to  us,  is 
to  provide  for  the  sale  to  and  purchase  by  the 
several  subscribers  of  the  shares  subscribed 
for  without  reference  to  the  fact  whether  they 
are  all  subscribed  for  or  not.  It  is  true  the 
second  and  third  recitals  speak  of  the  sale  and 
purchase  of  the  property;  but  they  at  the  same 
time  make  provision  for  the  subscribers  to  be- 
come interested  "to  the  extent  of  the  shares 
set  opposite  to  their  respective  names."  The 
mere  fact  that  the  plaintiff  originally  contem- 
plated a  sale  of  all  the  shares  does  not  affect 
the  rights  of  the  other  parties.  Each  sub- 
scriber, by  his  subscription,  acquired  an  inter- 
est in  the  land  and  incurred  a  liability  co-ex- 
tensive with  that  interest,  separate  and  distinct 
from  that  of  every  other  subscriber. 

In  the  view  of  the  case  above  presented,  I 
have  considered  the  agreement  without  refer- 
ence to  the  fourth  and  subsequent  provisions 
contained  in  it.  They  relate  in  my  opinion,  as 
before  remarked,  to  the  sale  and  disposition  of 
the  property  by  the  trustee  after  the  vesting 
of  the  title  in  him  "in  trust  for  the  benefit  of 
the  subscribers  according  to  the  amount  of 
their  several  and  respective  interests  therein," 
and  have  no  relation  to  the  contract  of  sale  and 
purchase  as  between  the  plaintiff  and  those 
subscribers. 

It  is  insisted,  however,  that  they  qualify  the 
previous  part  of  the  agreement,  and  that  they 
are  wholly  inoperative  without  a  full  subscrip- 
tion. It,  then,  becomes  necessary  to  examine 
them  more  particularly.  The  fourth  provision 
in  much  relied  on  in  support  of  that  position. 
It  provides  that  "The  said  property  shall  be 
managed,  sold  and  conveyed  at  such  time,  in 
such  manner  and  for  such  prices  as  a  majority 
of  the  subscribers  shall  direct,  each  share  being 
entitled  to  a  vote."  By  this,  the  power  toman- 
age  and  dispose  of  the  property  is,  I  concede, 
absolutely  vested  in  the  subscribers.  There  is, 
however,  nothing  in  the  provision  to  show  that 
the  exercise  of  it  was  dependent  or  conditional 
on  a  subscription  for  all  the  shares.  On  the 
contrary,  it  appears  to  me  to  be  well  devised 
to  obviate  a  difficulty  which  might  arise  in 
case  all  the  shares  were  not  subscribed  for.  In 
such  an  event  the  plaintiff  would  have  retained 
not  *only  an  interest  in  the  portion  re-  [*26O 
maining  unsubscribed,  but  a  right  co-extensive 
with  that  interest  in  the  management  and  con- 
trol of  the  property.  An  embarrassment  may 
have  reasonably  been  anticipated  in  the  exe- 
cution of  the  scheme  in  consequence  of  the 
position  in  which  the  parties  would  be  thus 
placed.  The  plaintiff,  it  was  foreseen  would, 
under  certain  circumstances,  retain  the  entire 
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control.  His  interest  was  different  from  that 
of  the  subscribers.  He  might  (as  Ch.  J.  Nel- 
son well  remarked  in  his  opinion  on  this  con- 
tract) "stop  short  after  the  subscription  of 
eleven  shares,  hold  the  subscribers  personally 
liable  for  the  fifty-five  thousand  dollars  of  the 
purchase  money,  without  their  having  the 
slightest  control  over  the  property;  his  imag- 
inary unsubscribed  number  would  constitute 
the  majority;  in  effect  he  would  hold  the  char- 
acter of  both  vendor  and  vendee.  He  would 
still  retain  the  right  to  dispose  of  the  property 
for  such  price  and  upon  such  terms  as  he  saw 
fit;  might  part  with  it  at  once  for  the  balance 
of  the  purchase  money  in  despite  of  his  associ- 
ates.'' And  I  agree  with  him  that  a  construc- 
tion which  would  give  the  seller  such  advan- 
tages would  be  "a  most  unreasonable  interpre- 
tation of  the  agreement,  and  should  not  be 
yielded  to,  except  upon  very  explicit  and  pos- 
itive provisions  to  that  effect."  Sandford  v. 
Handy,  25  Wend. ,  475.  This  fourth  provision 
was,  in  my  opinion,  admirably  calculated  to 
prevent  such  a  result.  It  was  manifestly 
proper  that  the  purchasers  should  have  the 
•control  in  the  disposition  of  the  property;  and 
it  was  also  right  that  the  plaintiff's  interest  in 
the  unsubscribed  shares  should  not  be  entirely 
unrepresented.  A  reservation  was,  therefore, 
made,  giving  him  the  privilege,  at  his  election, 
of  a  holder  of  two  shares  only,  although  pos- 
sessed of  a  greater  interest.  This  provision 
accomplishes  that  object.  It,  in  terms,  vests 
the  control  in  a  majority  of  the  subscribers, 
giving  each  a  representation  to  the  extent  of 
his  interest;  the  plaintiff,  at  his  election,  re- 
serving to  himself  the  rights  of  a  subscriber 
for  two  shares.  It  appears  to  me,  however,  to 
afford  no  countenance  to  the  idea  that  "The 
shares  must  necessarily  be  first  taken  by  the 
subscribers  before  they  can  fulfill  the  duties 
imposed  on  them."  On  the  contrary,  I  think 
261*]  it  contains  intrinsic  evidence  that  it 
was  clearly  in  contemplation  of  the  parties  that 
there  might  not  be  a  subscription  for  all  the 
shares,  and  it  certainly,  fully  and  most  effect- 
ually protects  the  rights  and  interests  of  the 
purchasers. 

The  last  provision  was  also  much  relied  on 
to  support  the  construction  given  to  the  agree- 
ment by  the  Supreme  Court.  It  provides  that 
"The  interest  of  the  respective  subscribers 
shall  be  held  and  retained  by  the  said  trustee 
as  a  security  for  the  said  Lewis  for  the  pay- 
ment of  the  said  several  notes  and  bonds  (sub- 
ject as  to  the  said  bonds  to  the  provisions  of 
the  last  preceding  article),  and  no  subscriber, 
or  his  heirs,  representatives  or  assigns,  shall 
be  entitled  to  any  part  of  the  proceeds  of  any 
sale  or  sales,  whether  money  or  securities,  un- 
til the  amount  agreed  to  be  paid  to  the  said 
Lewis  for  the  said  property  shall  be  fully  re- 
ceived by  him,  or  until  the  incumbrances  on 
the  property  shall  be  first  satisfied  and  dis- 
charged, and  the  balance  of  the  said  purchase 
money  paid  to  the  said  Lewis  according  to  the 
above  provisions  in  regard  thereto."  It  had 
previously  been  provided  that  the  payment  of 
forty-five  per  cent,  of  the  purchase  money 
should  be  made  "in  the  notes  of  the  respective 
subscribers,"  and  that  "the  balance,  fifty-five 
per  cent."  should  "be  secured  by  the  several 
bonds  of  the  ^subscribers,"  to  be  delivered  to 
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the  trustee  and  "held  by  him  as  security  for 
the  discharge  by  the  said  Lewis  of  the  incum- 
brances on  the  said  premises"  as  stipulated  by 
him. 

Provision  was  also  made  to  secure  the  pur- 
chasers against  those  incumbrances  by  vesting 
the  title  of  the  property  in  a  trustee  for  their 
benefit,  and  authorizing  the  payment  thereof 
(if  not  discharged  by  the  plaintiff)  or  any  por- 
tion remaining  unsatisfied  out  of  the  proceeds 
of  the  first  sales;  and  it  was  declared  that  upon 
such  payment  the  subscribers  were  entitled 
' '  to  have  credited  on  their  several  bonds,  the 
ratable  part  and  proportion  of  all  such  sum  or 
sums  of  money  as  the  said  trustee  should  pay 
out  of  the  proceeds  of  said  sales  on  that  account, 
which  the  parties  in  interest  would  have  been 
entitled  to  and  ought  and  would  have  received 
of  the  said  trustee  in  respect  to  their  respective 
shares  and  interests  in  the  trust  premises,  if  the 
said  sum  or  *sums  so  applied  by  him,  [*262 
the  trustee,  to  the  discharge  of  the  said  incum- 
brances had  been  paid  by  the  said  Lewis,  and 
not  by  the  said  trustee,"  which  credit  was  to 
be  indorsed  by  the  said  trustee  on  the  said  sev- 
eral bonds,  and  when  so  indorsed  was  to  be 
deemed  and  held  as  a  discharge  of  so  much  of 
the  principal  of  the  said  bonds,  and  the  several 
obligors  were  only  to  be  held  liable  for  the  bal- 
ance due  thereon  respectively  after  such  in- 
dorsements should  have  been  made  thereon. 

The  seventh  provision  above  recited  was  then 
added.  Its  object  was  clearly  to  give  the  plaint- 
iff a  lien  on  the  shares  of  the  respective  sub- 
scribers in  the  land  itself  until  a  sale  and  in  the 
proceeds  thereof  after  it.  The  share  of  each 
subscriber  was,  however,  in  my  opinion,  only 
chargeable  with  the  payment  of  his  individual 
note  or  bond,  and  I  think  there  is  no  founda- 
tion for  the  claim  that  this  clause  amounts  to 
an  equitable  mortgage  upon  the  property  for 
the  whole  amount  payable  by  all  the  subscribers, 
or  for  the  argument,  that  no  subscriber  was  to 
be  entitled  to  any  portion  of  the  proceeds  of 
sale,  until  the  whole  purchase  money  was  paid 
to  the  plaintiff  either  in  money  or  in  part  liqui- 
dation of  the  incumbrances. 

It  must  be  borne  in  mind  that  a  strict  regard 
is  had  in  the  previous  provisions  of  the  agree- 
ment to  the  several  and  distinct  interests  of  the 
respective  subscribers.  An  express  direction 
is  given  that  a  ratable  part  and  proportion  of 
the  payments  out  of  the  first  sales  of  the  prop- 
erty shall  be  indorsed  on  their  several  bonds. 
Then  the  clause  in  question  commences  with 
the  declaration  that  "The  interest  of  there; 
spective  subscribers  shall  be  held  and  retained 
by  the  said  trustee  as  a  security  for  the  said 
Lewis  for  the  payment  of  the  said  several  notes 
and  bonds."  It  is  conceded  by  the  Supreme 
Court  that  this  part  of  the  clause  provides  for 
a  separate  lien  and  pledges  the  separate  interest 
of  each  for  the  payment  of  his  share  only;  but 
it  is  insisted  that  "The  succeeding  part  is  more 
general  and  forbids  payment  of  any  portion  of 
the  proceeds  till  the  whole  purchase  money  has 
been  satisfied."  Such  a  construction  would 
lead  to  this  palpable  inconsistency.  A  sub- 
scriber, on  the  payment  of  his  note  and  bond 
before  the  sale,  would  have  an  interest  in  the 
*land  discharged  from  this  equitable  [*263 
lien,  but  as  soon  as  it  was  converted  into  money 
by  a  sale  then  this  lien  would  again  attach.  A 
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fair  interpretation  of  the  whole  clause  together 
will  not  justify  such  a  conclusion. 

In  giving  a  construction  to  this  provision  the 
court  below  have  apparently  overlooked  (for 
they  do  not  notice  it)  a  portion  of  the  conclud- 
ing part  of  it  which  appears  to  me  to  limit  its 
operation  so  as  to  make  the  latter  branch  of  the 
clause  in  harmony  with  the  previous  part.  It 
does  not  absolutely  forbid  the  payment  of  the 
proceeds  till  the  whole  purchase  money  has 
been  paid,  but  it  declares  that  no  subscriber 
"Shall  be  entitled  to  any  part  of  the  proceeds 
of  any  sale  or  sales,  whether  in  money  or  se- 
curities, until  the  amount  agreed  to  be  paid  to 
the  said  Lewis  for  the  said  property  shall  be 
fully  received  by  him,  or  until  the  incum- 
brances  on  the  property  shall  be  first  satisfied 
and  discharged  and  the  balance  of  the  said  pur- 
chase money  paid  to  the  said  Lewis,  according 
to  the  above  provisions  in  regard  thereto." 
Thus,  this  article  or  clause  is  connected  in  its 
operation  and  is  to  be  construed  in  connection 
with  previous  provisions, which  distinctly  rec- 
ognize the  separate  rights  and  liability  of  each 
subscriber. 

But  even  if  the  latter  branch  of  the  clause  in 
question,  standing  alone  and  disconnected, 
would  admit  of  the  construction  put  upon  it 
by  the  Supreme  Court,  yet  it  is  subversive  of 
all  rules  of  interpretation  to  separate  it  from 
its  context.  In  looking  at  the  provision  as  one 
and  entire,  and  examining  its  general  scope  and 
object,  it  appears  to  me  evident  that  in  declar- 
ing that  no  subscriber  "shall  be  entitled  to  re- 
ceive any  portion  of  the  proceeds  of  any  sale  or 
sales,"  etc.,  "until  the  amount  agreed  to  be 
paid  to  the  said  Lewis  for  the  said  property 
shall  be  fully  received  by  him,"  it  has  reference 
to  the  amount  to  be  paid  by  such  subscriber. 
The  interest  of  the  respective  subscribers  and 
the  payment  of  their  several  notes  and  bonds 
had  been  particularly  referred  to  in  the  first 
part  of  this  provision,  and  the  parties, in  speak- 
ing of  the  amount  to  be  paid  had  reference,  in 
my  judgment,  to  such  notes  and  bonds  only. 
Particular  caution  is  manifested  in  the  previ- 
ous part  of  the  agreement  against  a  joint  liabil- 
264*]  ity.  *The  subscribers  severally,  each 
for  himself  and  not  jointly,  agreed  to  become 
interested  in  the  purchase  of  the  property  to 
the  extent  of  the  shares  set  opposite  to  their 
respective  names,  and  had  made  special  pro- 
vision for  payment  therefor  "  in  their  several 
notes  and  bonds."  If  each  subscriber's  share 
could,  under  the  seventh  clause,  be  held  liable 
for  the  whole  purchase  money  agreed  to  be 
paid  by  all  of  them,  it  is  evident  that  the  par- 
ties became  interested  and  responsible  far  be- 
yond the  extent  contemplated  by  them. 

Covenants  are  to  be  construed  according  to 
their  spirit  and  intent,  and  when  from  the  sub- 
ject-matter it  is  the  clear  intention  of  the  par- 
ties that  they  should  be  taken  distributively 
they  may  be  so  taken,  although  there  be  no  ex- 
press words  of  severally.  See,  Ernst  v.  Bartle, 
1  Johns.  Cas.,  819;  Quackenboss  v.  Lansing,  6 
Johns.,  49;  Ludlow  v.  McCrea,  1  Wend.,  228. 

This  whole  agreement  affords  intrinsic  evi- 
dence of  great  precaution  in  clearly  defining 
the  rights  and  liabilities  of  the  respective  par- 
ties; and  from  its  general  scope  and  object  it 
is  evident  that  each  subscriber  intended  to  be 
liable  only  for  his  own  subscription.  That  in- 
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tent  should  be  carried  into  effect;  and  if  even 
the  language  of  the  seventh  clause  justified  the 
construction  put  on  it  by  the  Supreme  Court, 
yet  it  ought  not  to  prevail  against  that  intent. 

Upon  the  whole  it  appears  to  me,  after  full 
consideration, from  the  whole  scope  and  design 
of  the  agreement, that  the  defendant  was  bound 
by  his  subscription  for  a  share  of  the  property, 
and  became  liable  for  the  payment  of  the  same, 
although  the  whole  number  of  shares  was  not 
subscribed  for. 

This  view  of  the  case  is  consistent  with  the 
acts  and  conduct  of  the  parties  themselves;  and 
if  it  be  conceded  that  in  the  construction  of  an 
agreement  no  attention  ought  to  be  paid  to  the 
acts  of  the  parties  or  to  the  interpretation  they 
may  have  put  upon  it,  yet  when  those  acts  are 
in  harmony  with  a  fair  construction  of  the 
agreement  itself,  it  affords  strong  moral  evi- 
dence of  its  truth  and  justice.  If  I  am  correct 
in  these  conclusions  as  to  the  true  meaning  of 
this  contract,  there  was  no  variance  between 
*the  declaration  and  proof  offered.  It  [*2<55 
is  unnecessary,  therefore,  to  examine  the  other 
questions  raised  on  the  argument. 

The  evidence  offered  having  been  improperly 
excluded,  the  judgment  below  ought  to  be  re- 
versed and  a  new  trial  ordered. 

Senator  Barlow  also  delivered  an  opinion 
in  favor  of  reversing  the  judgment  of  the  Su- 
preme Court,  concurring  essentially  in  the 
views  presented  in  the  foregoing  opinions. 

Porter,  Senator.  A  very  important  ques- 
tion, if  not  the  controlling  one  in  this  case,  is, 
whether  the  legal  construction  of  the  articles 
of  agreement  offered  in  evidence  required  that 
the  twenty-three  shares  should  all  be  subscribed 
before  the  defendant's  covenant  became  obli- 
gatory. I  have  examined  the  articles  with  care, 
and  have  also  weighed  all  the  arguments  of- 
fered by  the  eminent  counsel  for  the  plaintiff 
against  this  construction  ;  but  I  cannot  resist 
the  conviction  that  the  only  sensible  construc- 
tion of  this  instrument,  taking  it  as  a  whole, 
required  that  the  twenty-three  shares  should 
be  subscribed  in  good  faith, before  the  defend- 
ant would  be  bound  by  his  covenant. 

The  legal  import  of  the  instrument  must  de- 
pend upon  the  terms  used  by  the  parties,  and 
every  part  of  it  should  be  considered  in  the 
effort  to  ascertain  their  meaning.  Their  in- 
tent as  thus  expressed,  or  plainly  implied  from 
what  is  expressed,  and  from  the  nature  of  the 
agreement,  if  consistent  with  the  rules  of  law, 
must  be  enforced  by  the  courts.  To  determine 
the  point  in  controversy,  it  is  important  to 
understand  the  general  scope  of  the  articles, 
and  also  the  particular  provisions  contained  in 
them.  To  these  objects  I  will,  therefore,  ad- 
dress myself. 

The  plaintiff  owned  certain  real  estate  in 
Oswego,  which  was  valued  by  him  at  $115,000, 
but  which  was  incumbered.  This  he  proposed 
to  divide  into  twenty-three  shares  of  $5,000 
each,  and  to  sell  the  same  to  such  persons  as 
should  subscribe  the  articles,  reserving  two 
shares  for  himself.  The  subscribers  were  to 
purchase  severally,  and  not  jointly,  and  to  the 
extent  of  the  number  of  shares  subscribed  by 
each;  so  that  each  one  had  a  several  interest, 
to  the  extent  of  the  right  secured  by  the  arti- 
cles. *He  had  not  a  separate  interest  [*266 

DENIO  2. 


1845 


SANDFORD  v.  HALSEY. 


266 


in  any  certain  portion  of  the  premises;  for  the 
whole  of  the  premises  were  holden,  as  will 
hereafter  appear,  for  the  payment  of  the  whole 
purchase  money;  though  he  was  personally 
holden  to  pay  only  such  portion  of  the  whole 
sum  as  his  share  or  shares  amounted  to. 

The  agreement  plainly  contemplated  a  sale 
of  the  whole  property  to  the  associates  includ- 
ing the  plaintiff's  two  shares.  It  provides  for 
•*  'regulating  the  terms  and  manner  of  payment 
for  the  property;"  not  for  such  shares  as  should 
be  subscribed.  Also  for '  'The  manner  in  which 
the  title  thereof  should  be  taken,  held  and  dis- 
posed of,  and  of  defining  the  respective  rights 
-and  duties  of  the  said  Lewis  and  of  the  sub- 
scribers in  regard  to  said  property."  Also, 
that  "The  title  of  said  property  shall  be  con- 
veyed to  a  trustee  to  be  held  for  the  benefit  of 
the  subscribers."  And  again;  "That  the  said 
property  shall  be  managed,  sold  and  conveyed 
at  such  time  and  in  such  manner  as  a  major- 
ity of  the  subscribers  shall  direct."  "That  out 
of  the  moneys  received  by  the  plaintiff  for  the 
said  property  he  will  pay  off  and  discharge  all 
the  incumbrances  thereon." 

All  these  provisions  of  the  articles  of  agree- 
ment contemplate  a  sale  of  the  whole  proper- 
ty; and  they  cannot  be  satisfied  unless  the 
whole  is  embraced  in  all  the  future  arrange- 
ments made  in  respect  to  the  objects  of  the 
several  parties.  Again;  it  is  provided  that  the 
bonds  to  be  given  by  the  subscribers,  to  secure 
to  the  plaintiff  fifty-five  per  cent,  of  the  pur- 
chase money,  "Shall  be  delivered  to  the  trust- 
ee, to  be  held  by  him  as  security  for  the  dis- 
charge by  the  said  Lewis  of  the  incumbrances 
on  the  said  premises;"  showing  further  that 
the  subscribers  intended  to  provide  that  the 
whole  premises  described  in  the  agreement 
should  be  cleared  of  all  the  incumbrances  by 
the  plaintiff.  If  it  was  not  certain  that  the 
subscribers  contemplated  the  purchase  of  the 
whole,  why  should  they  be  careful  to  provide 
for  paying  all  the  incumbrances?  If  any  por- 
tion less  than  the  whole  had  entered  into  the 
minds  of  the  parties,  some  appropriate  regula- 
tion would  have  been  inserted  to  meet  such  an 
•event.  But  there  is  nothing  of  the  kind  in  the 
.articles  of  agreement.  And  still  further  to 
267*]  show  that  nothing  less  than  the  *sale 
of  the  whole  property  was  admissible  within 
the  view  of  the  parties,  the  last  clause  declares, 
that '  'No  subscriber,  or  his  heirs,  representa- 
tives or  assigns,  shall  be  entitled  to  any  part  of 
the  proceeds  of  any  sale  or  sales,  whether  mon- 
•ey  or  securities,  until  the  amount  agreed  to  be 
paid  to  the  said  Lewis  for  the  said  property 
shall  be  fully  received  by  him,  or  until  the  in- 
cumbrances on  the  property  shall  be  first  sat- 
isfied and  discharged,  and  the  balance  of  the 
said  purchase  money  paid  to  the  said  Lewis, 
according  to  the  above  provisions  in  regard 
thereto."  Here,  therefore,  we  find  it  expressly 
stipulated  that,  although  the  subscribers  had 
paid  for  their  shares  in  full,  still  no  part  of  the 
avails  of  the  sales  of  the  property  were  to  be 
refunded  to  them,  until  the  whole  sum  of 
$115,000  and  the  interest  thereon  should  be  re- 
ceived by  the  plaintiff,  except  such  portion  as 
should  be  applied  to  the  discharge  of  the  in- 
cumbrances. Unless  the  subscription  of  the 
whole  number  of  shares  was  contemplated 
and  effected,  aod  the  whole  property  there- 
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by  sold,  the  result  would  be  that  the  proceeds 
of  the  sales  of  the  shares  actually  subscribed 
would  be  made  applicable  to  the  payment  of 
the  whole  sum  of  $115,000;  and  the  subscrib- 
ers would  be  entitled  to  receive  no  part  of  those 
proceeds  until  that  debt  with  its  interest  should 
be  fully  paid;  thus  compelling  them  to  pay  for 
land  which  they  had  never  agreed  to  purchase, 
and  which  the  plaintiff  had  never  agreed  to  sell 
to  them,  and  to  which  they  would  have  no 
title,  except  that  arising  out  of  an  involuntary 
payment  of  its  price.  If,  therefore,  it  shall  be 
insisted  that  a  subscription  of  any  less  num- 
ber than  twenty-three  shares,  or  a  sale  of  the 
whole  premises,  was  within  the  view  and  in- 
tention of  the  parties,  it  seems  to  me  that  the 
conclusion  to  which  I  have  arrived,  repulsive 
as  it  is,  is  inevitable.  No  court,  I  apprehend, 
will  give  a  construction  to  a  contract  that  shall 
produce  such  consequences,  unless  driven  to 
do  so  by  its  plain  and  express  terms. 

Other  arguments,  and  of  great  force,  too, 
might  be  urged,  arising  from  the  unantici- 
pated and  disproportionate  influence  which 
the  plaintiff  would  otheiwise  secure  to  him- 
self, and  the  effect  which  it  might  and  prob- 
ably would  have  upon  the  interests  *of  [*268 
the  subscribers,  if  the  plaintiff  was  to  be  deemed 
the  subscriber  of  the  remaining  shares.  But  I 
forbear  from  dwelling  upon  them,  as  I  deem 
the  view  above  expressed  conclusive  upon  this 
question.  I  have,  therefore,  come  to  the  con- 
clusion that  any  admissible  interpretation  of 
the  contract  requires  that  the  whole  property 
should  be  deemed  to  have  been  sold  by  the 
plaintiff,  or,  in  other  words,  that  the  twenty- 
three  shares  should  have  been  subscribed,  be- 
fore any  subscriber  would  be  bound  by  the 
covenants  contained  in  the  agreement. 

But  the  counsel  for  the  plaintiff  insists  that 
the  proof  given  required  the  circuit  judge  to 
submit  the  question,  whether  or  not  this  was 
the  deed  of  the  defendant,  to  the  jury;  and 
that  the  evidence  was  sufficient  to  justify  the 
jury  in  finding  that  the  instrument  offered  was 
his  deed.  That  could  not  be  a  material  ques- 
tion, unless  it  was  assumed  that  the  instrument 
offered  in  evidence  was  the  one  specified  in 
the  declaration.  From  the  view  I  have  taken 
of  the  construction  of  the  agreement,  the  con- 
dition that  the  twenty-three  shares  should  be 
subscribed,  although  implied,  forms  as  essen- 
tial a  part  of  it  as  any  express  condition  in  it. 
It  entered  as  much  into  the  contemplation  of 
both  parties,  and  was  as  inseparable  from  a 
just  understanding  of  the  contract,  as  if  it  had 
been  fully  expressed.  And  the  plaintiff,  in 
declaring  upon  the  instrument,  was  bound  to 
set  it  out  in  substance,  and  aver  a  performance. 
The  rule  that  an  instrument  should  be  set  out 
according  to  its  substance  and  effect,  is  not 
disputed.  When  that  offered  in  evidence  does 
not  appear  to  be,  in  substance  and  effect,  the 
one  declared  on,  it  must  of  course  be  rejected, 
unless  the  defendant  by  pleading  non  est  fact- 
urn  simply,  has  deprived  himself  of  the  ob- 
jection. The  question  then  arises,  is  the  va- 
riance available  under  this  plea? 

The  plaintiff  is  always  deemed  to  have  set 
out  the  substance  of  the  contract  truly;  and  if 
the  court,  upon  an  examination  of  the  agree- 
ment offered  in  evidence,  shall  decide  that 
there  is  a  substantial  portion  of  it  which  he  has 
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omitted  to  notice,  can  it  be  said  with  any 
propriety,  that  he  has  proved  the  deed  upon 
269*]  *which  he  has  declared?  Is  it  not 
strictly  logical  to  say  that  the  deed  declared 
on  is  not  the  defendant's  deed?  If  authority 
is  wanted  for  so  plain  a  proposition.  I  refer  to 
2  Phil.  Ev.,  146,  where  he  says:  "The  plea  of 
non  est  factum  also  puts  in  issue  this  point, 
whether  the  defendant  has  executed  a  deed,  of 
which  the  legal  effect  and  substance  are  cor- 
rectly stated  in  the  declaration.  The  defend- 
ant, therefore,  under  this  plea,  may  take  ad- 
vantage of  any  variance  between  the  legal 
effect  of  the  deed  produced,  and  that  specified 
on  the  record.  Thus,  under  a  plea  of  non  est 
factum,  the  defendant  may  show  that  a  cove- 
nant set  out  as  general  and  absolute,  is  sub- 
ject to  a  qualification  or  exception."  There 
was,  therefore,  a  variance  between  the  proof 
and  the  record,  and  the  judge  was  right  in  re- 
jecting the  proof  and  nonsuiting  the  plaintiff. 
But,  again,  it  is  insisted  that  the  defendant 
by  his  acts  in  pais,  has  waived  the  performance 
of  this  condition  ;  and  that  the  agreement  is 
now  to  be  read,  as  though  no  such  condition 
had  been  contained  in  it.  The  plaintiff  has 
declared  upon  the  agreement,  setting  out  cer- 
tain parts  of  it,  by  which  it  appears  that  the 
property  was  to  be  divided  into  twenty-three 
shares;  and  has  averred  that  the  defendant 
subscribed  for  one  share,  without  saying  that 
the  remainder  of  the  shares  was  subscribed, 
but  leaving  that  as  a  matter  of  inference.  At 
the  trial  he  offers  the  agreement  in  evidence, 
and  also  offers  to  prove  by  parol  and  other  evi- 
dence, acts  of  the  defendant  by  which,  as  he 
contends,  the  defendant  had  waived  the  condi- 
tion that  required  the  subscription  of  twenty- 
three  shares.  Suppose,  for  the  present,  that 
such  evidence  was  competent  under  another 
state  of  pleadings;  was  it  admissible  under  this 
declaration?  It  was  an  attempt  to  recover  in 
covenant,  upon  an  agreement  substituted  for 
the  original  contract.  It  was  not  the  agreement 
executed  by  the  defendant  under  his  seal,  but 
a  very  different  one;  and  one  to  which  the  de- 
fendant might  have  opposed  a  differenl  de- 
fense, had  he  been  apprised  by  the  declaration 
of  the  one  he  was  required  to  answer.  With- 
out dwelling  upon  the  point,  I  will  refer  to 
some  authorities  that  would  seem  to  settle  the 
question.  Platt  in  his  treatise  on  Covenants, 
page  591,  thus  states  the  rule:  "When  A  cove- 
27O*]  nanted  *to  convey  certain  lands  to  B, 
and  in  consideration  thereof  B  covenanted, 
upon  the  execution  of  the  conveyance,  to  pay 
£1,000  :  and  B  afterwards  accepted  of  a  rent 
charge  in  lieu  of  parts  of  the  land,  it  was  held 
that,  as  the  conveyance  was  a  condition  pre- 
cedent, and  had  not  been  executed,  A  could 
not  recover  the  money.  The  parol  agreement 
so  substituted  might  be  sufficient  whereon  to 
found  an  action  of  assumpsit,  but  it  could  not 
be  the  foundation  of  an  action  upon  a  cove- 
nant under  seal,  whereby  the  parties  bound 
themselves  to  perform  a  different  contract." 
In  Philips  v.  Rose,  8  Johns..  392,  the  action  was 
covenant  on  articles  of  agreement,  to  build  a 
mill  at  a  certain  place  and  within  a  certain 
time.  The  declaration  was  upon  that  agree- 
ment. The  court  held  that  evidence  that  the 
contract  was  altered  by  parol,  was  not  admis- 
sible. These  and  many  other  cases  that  might 
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be  cited,  show  that  if  the  plaintiff  would  seek 
to  enforce  his  remedy  for  a  violation  of  the 
agreement,  he  should  have  sought  it  under  the 
substituted  agreement. 

But  there  is  still  another  objection  to  the  pa- 
rol evidence  offered  to  show  a  waiver;  that  aris- 
ing out  of  the  Statute  of  Frauds.  This,  how- 
ever, is  so  conclusively  argued  by  'Ch.  J.  Nel- 
son, in  his  opinion  in  this  case,  that  I  shall 
content  myself  with  expressing  my  assent  to 
his  conclusions. 

The  judgment  of  the  Supreme  Court  should 
be  affirmed. 

Bockee.  Senator.  This  case  involves  the 
construction  of  the  agreement  entered  into  be- 
tween the  plaintiff  and  the  several  sharehold- 
ers, bearing  date  July  1,  1836.  The  positions 
taken  by  Ch.  J.  Nelson  in  the  case  of  Sandford 
v.  Handy,  25  Wend.,  475,  and  the  views  which 
he  has  given  in  support  of  those  positions,  ap- 
pear to  me  to  be  conclusive  and  unanswerable. 
It  is  true  that  the  subscribers  are  severally 
bound  only  to  the  extent  of  their  individual 
shares  of  $5,000  each.  But  it  is  also  clear  that 
the  contract  was  for  the  sale  of  the  whole  prop- 
erty, not  of  a  part;  and  by  the  seventh  article 
in  the  agreement  the  interest  of  the  respective 
shareholders  in  the  property  is  jointly  liable  as 
well  for  the  incumbrances  as  for  the  payment 
*of  the  whole  purchase  money  to  the  [*271 
plaintiff.  The  property  and  estate  being  so 
bound, the  filling  up  of  that  subscription  would 
go  to  diminish  the  extent  of  that  liability,  and 
if  the  shares  were  fully  paid  in  would  extin- 
guish it  altogether.  The  paying  subscribers 
can  receive  no  share  of  the  proceeds  of  the 
sales  until  the  whole  number  of  twenty-three 
shares  which  are  contemplated  by  the  agree- 
ment are  subscribed  and  paid,  or  unless  sales 
should  be  made  at  a  sufficient  advance  in  price 
to  extinguish  the  lien  of  the  plaintiff.  In  my 
view  it  is  impossible  to  carry  this  contract  into 
effect  with  the  subscription  of  less  than  the 
whole  number  of  shares  without  essentially  af- 
fecting the  rights  and  interest  of  the  parties.  I 
conclude  that  it  was  an  imperfect  and  inchoate 
contract;  that  the  covenant  was  conditional, 
and  that  the  defendant  in  error  was  not  bound 
by  it  unless  the  whole  of  the  twenty-three 
shares  were  subscribed. 

Another  material  question  is,  whether  it  was 
competent  for  the  plaintiff  on  the  trial  to  prove 
by  parol  that  the  defendant  had  waived  the 
condition  which  appears  to  be  necessarily  im- 
plied in  the  covenant  that  all  the  shares  should 
be  taken.  The  Supreme  Court  have  placed 
their  decision  of  this  question  upon  this  ground ; 
that  the  same  policy  and  provision  of  the  stat- 
ute which  makes  void  every  contract  for  the 
sale  of  lands  or  any  interest  therein  unless  the 
same  be  in  writing  and  subscribed  by  the  par- 
ty to  be  charged,  applies  equally  to  any  altera- 
tion of  the  original  contract.  If  then  the  plaint- 
iff could  not  recover  on  the  original  contract 
or  articles  of  agreement  without  showing  the 
subscriptions  to  have  been  made  for  the  twen- 
ty-three shares,  he  cannot  be  permitted  to  show 
that  the  defendant  had  verbally  agreed  to  dis- 
pense with  that  condition.  The  mischiefs 
against  which  the  statute  was  intended  to  guard 
would  be  open  and  rife  if  the  written  contract 
required  by  the  statute  could  be  altered  or 
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modified  by  a  new  unwritten  agreement.  The 
judgment  should  be  affirmed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

272*]  *For  reversal — The  PRESIDENT,  the 
CHANCELLOR  and  Senators  Backus,  Barlow, 
Beers,  Burnham,  Chamberlain,  Clark,Jones,Lott, 
Mitchell,  Scovill,  Sedgwick,  Smith  and  Wright — 
15. 

For  affirmance — Senators  Beekman,  Bockee, 
Denniston,Deyo,  Emmons,  Folsom,  Hand,Hard, 
Johnson,  Lester,  Porter,  Sherman,  Talcott  and 
Varney — 14. 

Judgment  reversed. 

Cited  in— 3  Demo,  369 ;  34  N.  Y.,  88 ;  10  Barb.,  427 ; 
24  Barb.,  204 :  5  Bos.,  158. 


WARNER  v.  THE  PEOPLE,  ex.  rel.  CONNER. 

Constitutional  Law — Appointments — Power  of 
Legislature — Clerk  of  Common  Pleas — Consti- 
tutional Provision  as  to. 

Where  the  Constitution  provides  for  the  appoint- 
ment to  an  office  in  a  particular  manner,  the  Legis- 
lature has  no  power  to  create  a  new  office  for  the 
performance  of  the  same,  or  the  principal  part  of 
the  same  duties,  and  to  direct  the  appointment  to  be 
made  in  another  manner. 

But  the  Legislature  may  regulate  and  add  to  or 
diminish  the  duties  or  the  fees  of  a  constitutional 
office.  Per  Wai  worth,  Chancellor. 

The  Act  authorizing  the  appointment  of  a  Clerk 
of  the  Court  of  C.  P.  of  the  City  and  County  of  N.  Y. 
by  the  first  and  associate  judges  of  that  court  Stat. 
1843,  p.  63,  is  unconstitutional  and  void ;  for  the  rea- 
son that  the  duties  of  that  office  appertain  to  the  of- 
fice of  Clerk  of  the  City  and  County  of  N.  Y.,  whose 
appointment  in  another  mode  is  provided  for  by  the 
Constitution. 

If  the  appointment  was  one  which  the  Constitu- 
tion had  directed  to  be  made  by  the  Court  of  C.  P., 
the  Act  would  be  void  for  directing  it  to  be  made  by 
the  first  and  associate  judges  only,  to  the  exclusion 
of  the  mayor,  recorder  and  aldermen,  who  are  also 
members  of  that  court. 

Citations— Const.  1821,  art.  4,  sees.  8,  9,  13 ;  Laws, 
1843,  p.  63 ;  Kent's  Charter,  73,  sec.  29 ;  2  B.  S.,  215,  sec. 
23 ;  Laws,  1848,  p.  141 ;  6  Cow.,  642. 

ON  error  from  the  Supreme  Court.  The  At- 
torney-General, on  the  relation  of  James 
Conner,  in  January  Term,  1844,  filed  an  infor- 
mation in  the  court  below  in  the  nature  of  a 
quo  warranto  against  Andrew  Warner,  for  an 
alleged  intrusion  by  the  latter  into  the  office  of 
Clerk  of  the  Court  of  C.  P.  of  the  City  and 
County  of  N.  Y.  The  information  sets  forth 
that  the  defendant,  without  legal  warrant, 
grant  or  right,  has  for  more  than  thirty  days 
last  past  held,  used  and  executed  the  alleged 
office  and  performed  the  duties  of  Clerk  of  the 
Court  of  C.  P.  for  the  City  and  County,  and  of 
Clerk  of  the  County  Court  of  the  said  city  and 
county  ;  and  that  he  claims  to  be  the  Clerk  of 
273*]  the  *said  Court  of  C.  P.,  and  to  have 
the  custody  of  the  papers,  and  to  perform  the 
duties  of  that  court,  and  to  receive  the  com- 
pensation and  emoluments  allowed  by  law  to 
the  clerks  of  courts,  and  to  the  county  clerk 
for  such  services,  and  to  have  and  enjoy  the 
liberties,  privileges,franchises  and  emoluments 


NOTE.— Constitutionallaw—  Officers— Power  of  Leg- 
islature as  to.  See  People  v.  Garey,  6  Cow.,  642,  note; 
Butler  v.  Pennsylvania,  51  U.  S.  (10  How.),  402,  X1U. 
472. 
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appertaining  to  the  office  of  Clerk  of  the  C.  P. 
and  Clerk  of  the  County  Courts  of  the  City 
and  County  of  N.  Y.,  which  said  office,  liber- 
ties, etc.,  the  defendant,  during  the  term  afore- 
said has  (as  the  information  alleges)  usurped, 
intruded  into  and  unlawfully  held,  in  contempt 
of  the  people,  etc.  The  information  proceeds 
to  aver  that  the  relator,  during  the  time  afore- 
said, was,  and  still  is,  and  continually  until  the 
first  day  of  January,  1847,  will  be  rightfully 
entitled  to  hold,  use,  and  execute  the  office  of 
Clerk  of  the  City  and  County  of  N.  Y.,  and  all 
the  liberties,  privileges,  etc.,  to  the  said  office 
appertaining,  and  to  have  the  custody  of  all 
books,  records  and  papers  relating  to  the  said 
Court  of  C.  P.  and  of  the  seal  thereof,  and  to 
perform  all  the  duties  of  Clerk  of  the  said 
Court  of  C.  P  ;  and  to  be  and  act  as  the  Clerk 
of  the  County  Court  for  the  said  city  and  coun- 
ty, and  to  receive  the  compensation  allowed  to 
clerks  of  courts  and  the  county  clerk  for  such 
services. 

The  defendant  pleaded  in  bar,  setting  out  the 
Act  relating  to  the  Court  of  C.  P.  of  the  City 
and  County  of  N.  Y.,  passed  April  10,1843,  Stat. 
1843,  p.  63,  which  provides  for  the  appointment 
of  a  Clerk  of  the  Court  of  C.  P.  by  the  first 
and  associate  judges  of  that  court,  who,  it  is 
enacted,  shall  for  that  purpose  be  deemed  the 
court;  and  averred  that,  pursuant  to  the  Act, 
he,  the  defendant,  was  appointed  May  1, 1843, 
by  the  then  first  and  associate  judges,  to  be 
the  Clerk  of  the  said  Court  of  C.  P.,  for  the 
City  and  County  of  N.  Y.,  and  that  he  had 
taken  the  oath  and  given  the  bond  prescribed 
by  law;  traversing  the  title  of  the  relator  to 
the  office  of  Clerk  of  the  City  and  County  of 
N.  Y.,  and  of  the  Court  of  C.  P.,  etc.  The  At- 
torney-General demurred  to  the  plea.  Joinder. 
The  Supreme  Court, after  argument,  gave  judg- 
ment for. the  people,  and  adjudged  that  the  de- 
fendant be  ousted  from  the  office  which  he 
claimed,  and  that  the  plaintiffs  *re-  [*274- 
cover  the  costs  of  the  prosecution;  and  also- 
adjudging  that  the  relator  was  the  Clerk  of  the 
City  and  County  of  N.  Y.,  and  as  such  was 
entitled  to  the  books,  etc.,  relating  to  the  Court 
of  C.  P.,  and  to  the  seal,  and  to  perform  the 
duties  of  clerk  of  that  court,  and  to  act  a& 
Clerk  of  the  County  Court  for  said  city  and 
county,  and  to  receive  the  compensation  al- 
lowed to  clerks  of  courts  and  to  the  county 
clerks  for  such  services.  Upon  this  judgment 
the  defendant  brought  error  to  this  court.  The 
reasons  of  the  judges  of  the  Supreme  Court 
were  assigned  as  follows  by, 

BRONSON,  J.  It  will  not  be  necessary  to 
recite  any  portion  of  the  charter  or  early  laws 
relating  to  the  City  of  N.  Y. ;  for  it  is  not  and 
cannot  be  denied  that  at  the  time  the  Constitu- 
tion was  framed  and  adopted,  there  was  a 
Court  of  C.  P.,  for  the  City  and  County  of 
N.  Y.,  and  a  clerk  of  the  city  and  county,  who 
was  the  clerk  of  that  court.  The  clerkship  of 
the  court  was  not  a  mere  incident  to  the  office 
of  clerk  of  the  county,  but  was  a  part  (a)  of  the 
office.  Then  came  the  Constitution  of  1821, 
which  provides,  that  "sheriffs  and  clerks  of 
counties,  including  the  Register  and  Clerk  of 

(a)  See,  Kent's  Charter,  p.  22,  sec.  15,  pp.  71-73, 
sees.  27,  29,  p.  166 :  4  Web.,  329 ;  5  Id.,  265 :  IB.  L., 
338,  sees.  11, 12 ;  2  Id..  402,  sees.  159, 160 ;  Stat.  1818,  p. 


144,  ch.  162 ;  Stat.  1821,  p.  64. 
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the  City  and  County  of  N.  Y. ,  shall  be  chosen 
by  the  electors  of  the  respective  counties."  Art. 
4,  sec.  8.  Under  this  provision  the  Clerk  of  the 
City  and  County  of  N.  Y.  has  been  chosen  by 
the  electors  ever  since  the  Constitution  was 
adopted,  and  has  been  Clerk  of  the  Court 
of  C.  P.,  down  to  the  time  when  the  de- 
fendant was  appointed  under  the  Act  of 
1843.  Stat.  1843,  p.  63.  The  1st  section  of 
that  Act  provided  that  the  Clerk  of  the  Court 
of  C.  P.  for  the  City  and  County  of  N.  Y., 
should  be  appointed  by  the  court;  and  that 
this  new  officer  should  be  and  act  as  the  Clerk 
of  the  County  Court.  The  question  is,  whether 
the  Legislature  had  the  constitutional  power 
to  pass  such  a  law.  I  think  it  had  not.  In 
effect  this  statute  divides  the  office  of  the  Clerk 
of  the  City  and  County  of  N.Y.  into  two  parts; 
and  as  to  the  largest  share,  in  point  of  duty 
275*]  and  emolument,  takes  *the  choice  of 
the  officer  from  the  electors  of  the  county,  and 
gives  the  appointment  to  the  court.  If  this 
can  be  rightfully  done,  I  do  not  see  any  secu- 
rity for  the  residue  of  the  office.  The  Legisla- 
ture may  take  that  also,  and  give  the  appoint- 
ment of  the  officer  to  some  court,  or  to  the 
Governor  and  Senate;  and  thus  the  constitu- 
tional provision  for  a  choice  by  the  electors 
would  be  completely  nullified.  I  do  not  doubt 
that  the  Legislature  can  regulate  the  duties  and 
reduce  or  take  away  the  fees  of  the  officer,  and 
it  may,  perhaps,  abolish  the  office.  But  so 
long  as  the  duties  and  emoluments  of  the  office 
remain,  the  choice  of  the  officer  belongs  to  the 
electors  of  the  county.  They  cannot  be  de- 
prived of  their  right  by  changing  the  name  of 
the  office,  nor  by  dividing  it  into  parts,  and 
transferring  the  selection  of  one  of  the  officers 
to  another  body.  If  the  office  may  be  divided 
and  the  duties  be  assigned  to  two  officers,  both 
must  be  chosen  by  the  electors  of  the  county. 
No  other  rule  will  give  full  effect  to  the  con- 
stitution. 

Messrs.  J.  T.  Brady  and   G.  Wood,  for 
the  plaintiff  in  error: 

1.  The  Act  of   1843,  Stat.  1843,  p.  63,  pro- 
viding for  the  appointment  of  a  Clerk  of  the 
Court  of  C.  P. ,  for  the  City  and  County  of  N. 
Y.,  is  not  in  conflict  with  the  Constitution  of 
this  State. 

2.  The  constitutional  provision  for  the  elec- 
tion or  appointment  of  an  officer  does  not  pre- 
vent the  Legislature  from  abolishing,  much 
less  from  altering,  enlarging,  diminishing  or 
otherwise  regulating  the  office  held  by  him,  or 
the  duties  and  powers  attached  to  it.     The 
power  is  unquestionable  where,  as  in  this  case, 
the  duties  which  are  detached  from  the  office 
are  incidental  merely,  and  the  change  is  not 
made  collusively  in  order  to  evade  the  Consti- 
tution. 

3.  At  the  adoption  of  the  Constitution  the 
clerical  business  appertaining  to  the  Court  of  C. 
P.  was  only  a  subordinate  part  of  the  office  of 
Clerk  of  the  City  and  County  of  N.Y.    It  was, 
therefore,  but  an  incident  to  that  office.     Br. 
Laws,  ed.  1694,  pt.  2,  p.  64  ;    Kent's  ed.  City 
Charter,  pp.  22,  71,  notes  41-43;    Laws,  1821, 
p.    64;    2  R.    S.,   208,  sec.  1;    Id.,    215,  sees. 
22-24. 

276*]  *4.  The  Act  of  1843  created  a  new 
officer  whose  appointment  was  not  provided 
for  by  the  Constitution,  and  imposed  upon  him 
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duties  which  were  before  incidentally  per- 
formed by  the  Clerk  of  the  City  and  County 
of  N.  Y. ,  leaving  that  officer  to  be  still  elected 
in  the  mode  prescribed  by  the  Constitution. 

5.  The  Clerk,  under  the  Act  of  1843,  is  ap- 
pointed in  a  mode  which  comports  with  the 
spirit  and  general  intent  of  the  Constitution, 
inasmuch  as  his  duties  relate  to  the  business 
of  courts.     The  general  design  of  the  Consti- 
tution was  that  clerks  of  courts  should  be  ap- 
pointed by  the  courts  themselves,   but  they 
found  a  class  of  officers  of  this  grade  whose 
principal  functions  were  administrative  and, 
therefore,  directed  their  election  by  the  people, 
though  as  the  laws  then  stood  they  incidentally 
acted  as  clerks  of  courts. 

6.  The  appointment  of  these  new  clerks  con- 
ferred on  the  first  and  associate  judges  does 
not  alter  in  any  way  the  charter  of  the  City 
of  N.  Y.     People  v.  Morris,  13  Wend.,   325; 
Same  v.  Purdy,  2  Hill,  31;  Same  v.  Albany  C. 
P.,  19  Wend.,  27;  Same  v.  Mayor,  etc.,  of  N. 
T.,  25  Id.,  680. 

7.  The  right  and  duty  of  the  county  clerk  to 
act  as  the  Clerk  of  the  C.  P.  of  the  city  was 
constitutionally  put  an  end  to  by  the  Act  of 
1843,  sec.  4,  and  he  has  no  right  to  claim  the 
office  or  its  emoluments,  whoever  may  be  en- 
titled thereto. 

Messrs.  B.  F.  Cutting  and  J.  Van  Bu- 
ren,  Atty-Gen.,  for  the  defendant  in  error. 

1.  The  Act  of  1843  is  a  violation  of  the  8th 
section  of  the  fourth  article  of  the  Constitu- 
tion of  this  State,  and  is,  therefore,  void.  By 
this  constitutional  provision  the  Clerk  of  the 
City  and  County  of  N.  Y.,  as  well  as  the  clerks 
of  counties,  is  directed  to  be  chosen  by  the 
people.  When  the  Constitution  was  adopted, 
the  Clerk  of  the  City  and  County  of  N.Y.  was, 
by  virtue  of  his  office,  the  Clerk  of  the  Court 
of  C.  P.  IV.  S.,  Laws,  169  ;  Kent's  City 
Charter,  pp.  72,  73,  sees.  28,  29;  Id.,  17,  sec.  9; 
Id.,  22,  sec.  16;  Id.,  71:  Id.,  164-166;  Laws, 
1787,  ch.  10;  Id.,  ch.  72;  Laws,  1797,  ch.  1; 
Laws,  1806,  ch.  11;  Laws,  1808,  p.  265,  sec.  1; 
1  R.  L.,  *338,  sees.  11,  12;  2  Id.,  402,  [*277 
sec.  159;  Laws,  1818,  p.  144;  Laws,  1821,  p. 
64,  sec.  11.  The  proceedings  of  the  Convention 
of  1821  show  that  it  acted  with  full  knowledge 
of  the  functions  and  duties  of  this  office.  Car- 
ter &  Stone,  Debates,  p.  837. 

The  provisions  of  the  9th  section  of  the  same 
article  of  the  Constitution,  which  provides  for 
the  appointment  of  clerks  of  courts  by  the 
courts  themselves,  except  those  clerks  whose 
appointment  is  provided  for  in  the  preceding 
section,  necessarily  excepts  the  clerks  of  coun- 
ties and  the  Clerk  of  the  City  and  County  of  N. 
Y.from  the  purview  of  that  section.  By  the  pre- 
ceding section  no  clerks  are  provided  for  by 
name.  The  exception  must  necessarily,  there- 
fore, refer  to  the  county  clerks  and  this  Clerk 
of  N.  Y.  In  other  words,  the  furnishing  of 
clerks  for  the  C.  P.  in  N.  Y.  and  in  the  other 
counties  was  not  contemplated  by  the  9th  sec- 
tion, because  it  had  just  been  provided  for  in 
the  8th;  and  that  provision  was  a  direction  that 
they  should  be  chosen  by  the  electors.  This 
construction  has  always  been  put  upon  these 
provisions  of  the  Constitution  from  the  time  of 
its  adoption  till  the  enactment  of  the  Law  of 
1843.  It  is  also  recognized  by  Laws,  1826,  p. 
265.  Such  cotemporaneous  construction  is  of 
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force  in  interpreting  such  provisions.  2  Inst., 
11,  136,  181;  1  Story,  Com.  Const.,  383. 

But  if  the  appointment  to  this  office  is  not 
fixed  by  the  8th  section  referred  to,  it  falls  un- 
der the  9th,  and  the  appointment  must  be  made 
by  the  Court  of  C.  P.  That  court,  at  the  time 
the  Constitution  was  adopted,  was  composed 
of  the  first  judge  and  the  mayor,  recorder  and 
aldermen  of  the  city.  The  Act  of  1843,  de- 
prives the  court  of  this  power  and  vests  it  in 
certain  of  the  judges,  to  the  exclusion  of  oth- 
ers equally  entitled  to  participate.  This  is  hos- 
tile to  the  9th  section.  People  v.  Albany  C.  P., 
19  Wend.,  27,  33;  1  R.  S.,  108,  sec.  15;  Laws, 
1823,  p.  40,  sec.  3;  2  R.  S.,  216,  sees.  27-30; 
Laws,  1840,  ch.  311;  People  v.  Mayor,  etc.,  of 
N.  Y.,  25  Wend.,  9,  and  per  Bronson,  J.,  at  p. 
24;  Purdyv.  People,  4  Hill,  384,  The  appoint- 
ment to  the  office  of  Clerk  of  the  City  and 
County  of  N.  Y.  having  been  definitely  fixed 
by  the  provisions  before  referred  to,  the  13th 
section  of  article  4  has  no  application  to  the 
278*]  *case.  Upon  the  argument  on  the  other 
side,  the  constitutional  provision  for  the  ap- 
pointment of  this  officer  would  be  rendered  il- 
lusory. The  Legislature  could  make  the  situa- 
tion merely  nominal  by  enacting  that  its 
duties  should  be  performed  by  officers  appoint- 
ed in  some  other  mode.  The  intention  was 
that  a  clerk  with  the  same  general  powers  and 
functions  with  those  then  attached  to  the  of- 
fice should  be  chosen  by  the  electors. 

II.  But  if  the  Act  under  consideration  is  in 
other  respects  constitutional,  it  required  to  be 
passed  by  a  two  thirds  vote.  It  derogates 
from  the  right  of  the  mayor,  recorder  and  al- 
dermen as  judges  of  the  court,  secured  by  the 
Charters  of  1686  and  1736,  and  by  various  leg- 
islative Acts;  and  in  this  respect  as  well  as  in 
excluding  the  Clerk  of  the  City  and  County 
from  the  clerkship  of  the  court,  alters  the 
charter  of  the  city.  Pardy  v.  People,  4  Hill, 
384;  People  v.  Jones,  18  Wend.,  601;  People  v. 
Richardson,  4  Cow.,  113;  Rexv.  Leigh,  4  Burr., 
2143;  People  v.  Utica  Ins  Co.,  15  Johns.,  388. 

The  Chancellor.  The  question  presented 
for  consideration  in  this  case  is,  whether  the 
Act  of  April,  1843,  which  detached  the  clerk- 
ship of  the  Court  of  C.  P.  of  the  City  and 
County  of  N,  Y.  from  the  Clerk  of  the  City 
and  County  elected  by  the  people,  and  gave 
the  appointment  to  three  of  the  judges  of  that 
court,  is  not  unconstitutional  and  void.  The 
8th  section  of  the  4th  article  of  the  Constitu- 
tion provides  that  clerks  of  counties,  including 
the  Clerk  of  the  City  and  County  of  N.  Y., 
shall  be  chosen  by  the  electors  of  the  respect- 
ive counties.  And  the  next  section  requires 
clerks  of  courts,  except  those  whose  appoint- 
ment is  provided  for  by  the  8th  section,  to  be 
appointed  by  the  courts  of  which  they  are 
clerks.  Special  provision  is  also  made,  in  the 
13th  section,  in  relation  to  the  clerkship  of  the 
Oyer  and  Terminer  and  General  Sessions  of 
the  Peace  of  the  City  and  County  of  N.  Y. ; 
which  clerkship  at  the  time  of  the  adoption  of 
the  Constitution,  was  a  separate  and  distinct 
office  from  that  of  the  Clerk  of  the  City  and 
County,  which  was  then  united  with  the  clerk- 
ship of  the  Court  of  C.  P.  as  organized  under 
the  Act  of  1821. 

279*]  *It  is  evident  from  the  exception 
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contained  in  the  9th  section  of  the  article  be- 
fore referred  to,  that  the  framers  of  the  Con- 
stitution intended  to  make  the  clerkships  of 
certain  courts  elective  under  the  designation 
of  clerks  of  counties,  and  of  the  Clerk  of  the 
City  and  County  of  N.  Y.  By  the  common 
law  there  were  no  officers  who  were  properly 
denominated  clerks  of  counties;  nor  was  there 
any  statute  in  this  State  providing  for  the  ap- 
pointment of  officers  by  that  name.  In  En- 
gland, there  was  in  each  county  a  clerk  of  the 
peace  who  was  appointed  by  the  custos  rotulo- 
rum  of  the  county,  and  was  clerk  of  the  Court 
of  General  Sessions  of  the  Peace.  The  sher- 
iffs also  held  courts  which  were  called  County 
Courts;  and  such  sheriffs  had  the  appointment 
of  the  clerks  of  such  courts,  who  were  some- 
times called  county  clerks,  though  they  were 
more  properly  styled  clerks  of  the  County 
Courts.  By  the  ordinance  of  May  15,  1699,  for 
the  establishing  of  courts  of  judicature  in  the 
Province  of  N.  Y.,  inferior  courts  of  C.  P.  and 
Courts  of  General  Sessions  of  the  Peace  were 
appointed  to  be  holden  in  the  several  counties. 
The  establishment  of  courts  of  justice  in  the 
Colonies  was  a  prerogative  of  the  Crown,  as 
well  as  the  appointment  of  the  judges  and  of- 
ficers of  such  courts.  And  as  these  Courts  of 
C.  P.  were  called  County  Courts,  the  clerks 
appointed  for  them  by  the  colonial  Governors, 
in  the  course  of  time,  acquired  the  name  of 
county  clerks.  They  were  also  clerks  of  the 
Courts  of  General  Sessions  in  their  respective 
counties,  and  the  registers  of  deeds,  etc.  That 
the  Clerk  of  the  Court  of  C.  P. ,  by  virtue  of 
his  office,  had  the  recording  of  deeds,  may  be 
inferred  from  the  fact  that  in  one  of  the  early 
fee  bills  the  clerk  of  that  court  has  a  specific 
allowance,  by  the  folio,  for  that  service.  It  is 
evident,  therefore,  that  in  the  several  counties 
in  this  State,  except  the  City  and  County  of  N. 
Y.,  where  the  jurisdiction  of  the  Mayor's 
Court  and  Court  of  General  Sessions,  under 
the  Montgomery  Charter,  was  co-extensive 
with  the  limits  of  the  county,  the  clerkship  of 
the  Court  of  C.  P.  was  the  original  or  primary 
office,  and  that  the  clerkship  of  the  peace,  and 
the  keeping  of  the  records  of  the  county  gen- 
erally, were  ex  officio  powers  intrusted  to  such 
clerks.  By  the  *original  charter  of  the  [*28O 
City  of  N.  Y.,  the  city  only  embraced  Man- 
hattan Island,  and  was  not,  therefore,  co-ex- 
tensive with  the  limits  of  the  county.  And  if 
there  were  any  separate  Courts  of  C.  P.  and 
General  Sessions  of  the  Peace  existing  for  the 
whole  county  previous  to  the  Montgomery 
Charter,  they  probably  were  abolished  when 
the  jurisdiction  of  the  Mayor's  Court  and  of 
the  Court  of  General  Sessions,  which  were  to 
be  held  under  that  charter,  were  directed  to 
embrace  the  limits  of  the  whole  county.  The 
county  clerkship,  therefore,  if  it  ever  had  ex- 
isted as  a  part  of  the  office  of  the  Clerk  of  the 
Court  of  C.  P.  of  the  City  and  County,  became 
merged  in  the  new  clerkship  provided  for  in 
the  charter;  or  rather  by  this  extension  of  the 
clerkship  which  had  existed  under  the  old 
charter.  By  the  Montgomery  Charter  the  com- 
mon clerk  of  the  city  was  to  be  clerk  of  the 
Mayor's  Court  and  also  clerk  of  the  peace,  and 
of  the  General  Sessions  for  the  City  and  Coun- 
ty of  N.  Y. 

All  these  duties,  therefore,  became  united  in 
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this  officer,  who  was  thereafter,  in  fact  if  not 
in  name,  the  Clerk  of  the  City  and  County  of 
N.  Y.  The  duties  of  clerk  of  the  General  Ses- 
sions of  the  Peace  and  of  the  Court  of  Oyer 
and  Terminer,  and  also  of  recorder  of  deeds 
and  mortgages,  were  subsequently  vested  in 
separate  and  distinct  officers,  whose  appoint- 
ments are  specifically  provided  for  in  the  new 
Constitution.  But  at  the  time  of  the  adoption 
of  the  present  Constitution,  the  Clerk  of  the 
City  and  County  of  N.  Y.  was  the  Clerk  of  the 
Court  of  C.  P. ,  which  had  then  recently  been 
reorganized,  and  the  greatest  part  of  the  emol- 
uments of  his  office  at  that  time,  must  have 
arisen  from  that  source.  Previous  to  that  time, 
nearly  every  duty  which  originally  belonged 
to  the  office,  under  the  Montgomery  Charter, 
except  that  of  the  clerkship  of  the  Mayor's 
Court,  which  was  then  called  the  Court  of 
C.  P. ,  had  been  taken  from  it  and  transferred 
to  separate  and  distinct  officers.  And  the 
transferring  that  clerkship  by  this  subsequent 
Act  of  legislation  to  a  new  officer,  to  be  ap- 
pointed in  a  mode  not  authorized  by  the  Con- 
stitution, was  in  substance  a  transferring  to 
him  of  the  office  to  which  the  relator  had  been 
elected  for  three  years,  and  was  taking  from 
281*]  the  electors  of  the  City  and  *County  of 
N.  Y. ,  the  right  to  choose  the  officer  who  was 
intended  to  be  designated,  by  the  framers  of 
the  Constitution,  by  the  name  of  the  Clerk  of 
the  City  and  County  of  N.  Y.  If  this  can  be 
done  in  relation  to  this  officer,  I  see  nothing 
to  prevent  the  Legislature  from  taking  from 
the  clerks  of  other  counties  the  duties  of  clerks 
of  the  Courts  of  C.  P.  and  General  Sessions, 
and  the  recording  of  deeds  and  mortgages,  and 
appointing  separate  and  distinct  officers  to  dis- 
charge those  duties,  and  by  a  mode  of  appoint- 
ment which  the  framers  of  the  Constitution  nev- 
er intended.  By  directing  the  mode  of  appoint- 
ing particular  officers,  the  framers  of  the  Con- 
stitution certainly  did  not  intend  to  take  from 
the  Legislature  the  power  to  regulate  the  du- 
ties of  such  officers,  either  by  prescribing  new 
duties  to  be  performed,  or  directing  the  dis- 
continuance of  duties  which  the  public  inter- 
est no  longer  required  to  be  performed  by 
anyone.  And  the  fees  and  emoluments  of 
office  may  not  only  be  reduced  by  direct  legis- 
lation, but  incidentally  by  the  division  of 
towns  and  counties,  and  the  erection  of  new 
courts,  etc.,  as  the  public  good  may  from  time 
to  time  require.  But  when  the  Legislature,  as 
in  this  case,  assumes  the  power  to  take  from  a 
constitutional  officer  the  substance  of  the  of- 
fice itself,  and  to  transfer  it  to  another  who  is 
to  be  appointed  in  a  different  manner  and  to 
hold  the  office  by  a  different  tenure  than  that 
which  was  provided  for  by  the  Constitution,  it 
is  not  a  legitimate  exercise  of  the  right  to  reg- 
ulate the  duties  or  emoluments  of  the  office, 
but  an  infringement  upon  the  constitutional 
mode  of  appointment. 

Again;  even  if  the  Legislature  had  the  con 
stitutional  right  to  transfer  the  duties  of  the 
clerkship  of  the  Court  of  C.  P.  to  a  new  officer, 
to  be  appointed  by  the  court  under  the  provis- 
ions of  the  9th  section  of  the  4th  article  of  the 
Constitution  or  even  to  be  appointed  in  the  mode 
prescribed  for  the  appointment  of  clerks  and 
other  officers  of  courts  whose  appointment  was 
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not  otherwise  provided  for  in  the  Constitution, 
the  mode  of  appointment  prescribed  by  the  Act 
of  1843,  was  not  in  accordance  with  either  the 
9th  or  the  13th  sections  of  that  article.  The- 
Act  of  1843  does  not  give  the  appointment  of 
the  new  *clerk  to  the  court.but  to  three  [*282 
of  the  judges  of  that  court,  to  the  exclusion  of 
the  other  judges;  and  declares  that  those  three 
judges  shall  be  deemed  the  court  for  that  pur- 
pose. It  is  true,  by  the  general  law,  all  or  ei- 
ther of  those  judges  were  authorized  to  hold 
the  court  in  the  absence  of  the  other  judges. 
But  the  other  judges  had  the  right  to  be  pres- 
ent in  court  if  they  thought  proper  to  do  so, 
upon  all  occasions  when  the  court  was  in  ses- 
sion. If  an  appointment  is  to  be  made,  by  the 
court,  of  an  officer  whose  appointment  is  giv- 
en to  such  court  by  the  Constitution,  any  num- 
ber of  the  judges  who  are  competent  to  hold 
the  court  for  such  a  purpose  may  make  the  ap- 
pointment if  the  other  judges  of  the  court  do 
not  think  proper  to  attend  and  participate  in 
the  act.  But  the  Legislature  cannot  constitu- 
tionally deprive  any  of  the  proper  judges  of 
the  court  of  the  right  to  attend  and  participate 
in  the  appointment  of  the  officer  who  is  to  be 
appointed  by  such  court.  By  the  Constitu- 
tion, all  or  any  of  the  justices  of  the  Supreme- 
Court  are  authorized  to  hold  that  court  ;  and, 
therefore,  the  Chief  Justice,  if  holding  the  court 
alone  at  any  of  the  regular  terms  thereof,  may 
appoint  an  officer  whose  appointment  is  vested 
in  the  court  by  the  Constitution.  But  a  law 
which  should  give  the  appointment  of  the- 
clerks  of  that  court  to  the  Chief  Justice  alone, 
and  declare  that  he  should  be  deemed  the  Su- 
preme Court  for  that  purpose,  would  be  a  man- 
ifest violation  of  the  Constitution.  In  the  case- 
under  consideration,  the  plea  of  Warner  does- 
not  allege  that  he  was  appointed  by  the  court, 
or  that  the  appointment  was  made  at  the  time- 
and  place  prescribed  by  law  for  holding  such 
court.  He  merely  states  that  the  three  indi- 
viduals who  held  the  offices  of  first  judge  and 
associate  judges  of  the  court,  by  virtue  of  the 
administrative  power  and  authority  conferred 
upon  and  vested  in  them  by  the  Act  of  April, 
1843,  appointed  him  Clerk  of  the  Court  of  C. 
P.  for  the  City  and  County  of  N.  Y.  It  does 
not  appear  from  this  plea,  therefore,  that  he 
was,  in  fact,  appointed  by  the  court,  or  at  a 
time  and  place  when  any  other  of  the  judges- 
of  the  court  had  any  right  to  be  present  and 
to  act  as  members  of  the  court. 

In  any  view  which  can  be  taken  of  the  sub- 
ject, the  plea  of  *the  defendant  did  not  [*283 
show  that  he  had  any  legal  right  to  the  office, 
and  the 'plaintiffs  in  the  court  below  were  en- 
titled to  judgment  upon  the  demurner.  Thfr 
right  of  the  relator  to  act  as  the  Clerk  of  the- 
Court  of  C.  P.  was  not  derived  from  the  stat- 
utes of  the  State,  but  from  the  charter  of  the 
city  and  the  Constitution  of  1821.  The  repeal 
of  the  statutory  provisions  on  the  subject, 
therefore,  did  not  in  any  way  impair  his  right 
to  the  office.  And  as  the  whole  of  the  defend- 
ant's plea, which  was  an  entirety,  was  adjudged 
bad  upon  the  demurrer,  the  right  of  the  relat- 
or as  stated  in  the  information  stood  admitted 
upon  the  record. 

The  judgment  of  the  Supreme  Court  should,, 
therefore,  be  affirmed. 
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Johnson,  Senator.  Two  material  questions 
are  raised  by  this  writ  of  error.  First. wheth- 
er so  much  of  the  Act  entitled  "An  Act  Re- 
lating to  the  Court  of  Common  Pleas  for  the 
City  and  County  of  New  York,"  passed  April 
10,  1843,  Stat.  1843,  p.  63,  as  provides  for  the 
appointment  of  a  Clerk  by  the  first  and  asso- 
ciate judges  of  said  court,  is  in  conflict  with 
the  8th  and  9th  sections  of  the  4th  article  of  the 
Constitution  of  this  State.  Second,  whether 
under  the  facts  disclosed  by  the  pleadings  and 
admitted  by  the  demurrer,  the  judgment  of 
the  Supreme  Court,  if  right  in  ousting  War- 
ner, is  correct  in  adjudging  Conner  to  have 
the  right  and  title  to  the  office  of  Clerk  of  the 
Court  of  C.  P.  It  is  unnecessary  to  review 
the  several  legislative  provisions  relating  to  the 
clerkship  of  that  court,  but  it  is  sufficient  to 
say  that,  previous  to  and  at  the  time  of  the 
adoption  of  the  present  Constitution,  the  Clerk 
of  the  City  and  County  of  N.  Y  was  the  Clerk 
of  the  Court  of  C.  P.  It  is  also  a  well  known 
historical  fact  that  clerks  of  counties  at  the 
date  of  the  Constitution  were  clerks  of  the 
Courts  of  C.  P.  in  the  several  counties.  Such 
being  then  the  condition  of  these  offices,  it 
was  provided  by  the  section  referred  to  "that 
sheriffs  and  clerks  of  counties,  including  the 
Register  and  Clerk  of  the  City  and  County  of 
N.  Y.,  shall  be  chosen  by  the  electors  of  the 
respective  counties  once  in  every  three  years," 
284*]  The  *9th  section  of  the  same  article 
provides  that  "The  clerks  of  courts,  except 
those  clerks  whose  appointment  is  provided 
for  in  the  preceding  section,  shall  be  appointed 
by  the  courts  of  which  they  respectively  are 
clerks."  It  will  not  be  denied  but  that  the 
clerks  of  those  courts,  the  clerkship  of  which 
was  then  held  by  a  county  clerk,  come  within 
the  exception  mentioned  in  the  9th  section, 
nor  but  that  these  courts  having  clerks  thus 
provided  were  prohibited  from  appointing 
their  own.  It  would  seem,  therefore,  difficult 
to  assign  a  reason  why  the  Clerk  of  the  C.  P. 
of  the  City  and  County  of  N.  Y.  does  not  come 
within  the  same  exception.  It  would  no  doubt 
be  considered  an  unauthorized  act  for  the  Leg- 
islature to  pass  a  law  authorizing  the  Courts 
of  the  C.  P.  throughout  the  State  to  appoint 
clerks  to  discharge  those  duties  of  the  court 
now  discharged  by  the  county  clerks.  But  it 
is  manifest  that  the  framers  of  the  Constitu- 
tion intended  to  make  provision,  that  the  Clerk 
of  the  C.  P.  for  the  City  and  County  of  N.  Y. 
should  be  elected  by  the  people  under  the  8th 
section,  because  they  make  another  exception 
for  the  appointment  of  the  Clerk  of  the  Court 
of  Oyer  and  Terminer  and  General  Sessions  of 
the  Peace  in  said  city,  under  the  13th  section 
of  the  4th  article,  by  specifically  requiring 
such  court  to  appoint  its  own  clerk.  No  notice 
by  name  is  taken  of  the  Clerk  of  the  C.  P.  of 
the  City  and  County  of  N.  Y.  in  the  Constitu- 
tion and  as  the  clerk  for  that  city  and  county 
was  clerk  of  no  other  court  but  the  C.  P.,  un- 
less, therefore,  provision  was  made  for  his 
election  under  the  8th  section,  it  would  follow 
that  the  Constitution  left  the  Court  of  C.  P. 
for  that  City  and  County  without  any  clerk, 
or  the  power  of  appointing  one,  unless  under 
the  provisions  of  the  9th  section,  which,  as 
has  been  stated,  is  confined  to  cases  not  pro- 
vided for  by  the  preceding  section. 
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Was  the  appointment  of  the  defendant  be- 
low by  the  first  judge  and  the  two  associate 
judges,  an  appointment  by  the  court  within 
the  true  meaning  and  intent  of  the  9th  section? 
At  the  time  of  the  adoption  of  the  Constitu- 
tion, the  Court  of  C.  P.  was  composed  of  the 
first  judge,  the  mayor,  recorder  and  aldermen 
of  the  city.  No  valid  law  has  since  been 
*passed  excluding  the  mayor,  record-  [*285 
er  or  aldermen  from  the  right  to  sit  as  judges 
in  that  court ;  and  unless  the  Legislature  has 
power  to  designate  any  number  of  the  judges, 
and  make  them  the  court  pro  hoc  vice,  the  ap- 
pointment of  the  defendant  below  was  not  in 
accordance  with  the  Constitution.  There  is 
no  warrant  for  designating  a  portion  of  the 
judges  of  a  court  to  perform  a  duty  which  the 
Constitution  has  devolved  upon  the  court  it- 
self. An  act  authorizing  the  first  judge  of  the 
County  Courts  to  appoint  a  district  attorney, 
would  not  be  a  greater  departure  from  the 
constitutional  delegation  of  power.  Such  a  dis- 
regard of  a  constituiional  provision  ought  not 
to  receive  the  least  countenance  from  this 
court.  It  would  afford  a  precedent  for  further 
unjustifiable  legislative  innovations  upon  the 
Constitution.  Nor  can  the  appointment  in 
question  be  sustained  under  that  clause  of  the 
13th  section  of  the  4th  article,  which  declares 
that  "Such  clerks  and  other  officers  of  courts 
whose  appointment  is  not  herein  provided  for, 
shall  be  appointed  by  the  several  courts,  or  by 
the  Governor,  with  the  consent  of  the  Senate, 
as  may  be  directed  by  law."  It  would  be  lia- 
ble to  the  same  objection  that  it  is  not  an  ap- 
pointment by  the  court,  but  by  certain  mem- 
bers of  it.  In  whatever  light,  therefore,  this 
appointment  is  viewed,  there  can  be  no  doubt 
but  that  it  was  unauthorized  and  void.  The 
judgment  of  ouster  pronounced  by  the  Su- 
preme Court  was,  therefore,  right. 

The  second  question  :  whether  that  part  of 
the  judgment  of  the  Supreme  Court,  by  which 
the  title  to  the  office  of  Clerk  of  the  C.  P.  and 
County  Court  is  determined  to  be  in  the  relat- 
or,  is  correct,  remains  to  be  considered.  It 
was  contended  on  the  argument  of  this  cause 
by  the  counsel  for  the  plaintiff  in  error,  that 
the  denial  of  the  defendant  below  in  his  plea  of 
the  title  of  the  relator,  when  taken  in  connection 
with  the  averment  in  the  information,  that  the 
relator  was  Clerk  of  the  City  and  County  of 
N.  Y.,  formed  an  issue  which  would  prevent 
this  court  upon  this  demurrer  from  giving 
judgment  in  favor  of  the  relator  upon  this 
branch  of  the  information.  But  it  will  be  seen 
on  examination,  that  the  plea  does  not  deny 
that  Conner  was  Clerk  of  the  City  and  County 
as  was  alleged,  but  that  he  was  not  both  such 
*clerk  and  Clerk  of  the  C.  P.  and  [*286 
County  Court.  This  denial  is  based  upon  the 
fact  set  up  in  another  part  of  the  plea,  that  the 
defendant  below  had  been  appointed  Clerk 
under  the  Act  of  1843.  The  defendant  makes 
no  claim  to  be  county  clerk,  nor  does  he  pre- 
tend to  show  title  to  that  office  in  anyone  else. 
Now,  although  it  might  be  true  that  the  rela- 
tor had  shown  himself  entitled  to  the  of- 
fice of  Clerk  of  the  City  and  County,  it  by  no 
means  followed  as  the  plea  alleges  that  he  was 
entitled  to  both  clerkships.  This  is  the  whole 
scope  of  the  plea,  and  the  argument  in  the  for- 
mer branch  of  the  case  proceeded  upon  such 
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an  assumption.  It  having  been  shown  that  the 
defendant  has  no  claim  or  title  to  the  office  of 
Clerk  of  the  C.  P.,  it  follows  as  matter  of  fact, 
that  the  relator  is  such  clerk,  because  it  is  sub- 
stantially admitted  that  he  is  the  Clerk  of  the 
City  and  County.  The  Act  of  1843  did  not 
abolish  the  right  of  the  county  clerk  to  act  as 
clerk  of  the  Court  of  C.  P. ,  on  account  of  its 
conflict  with  the  Constitution.  Such  being  my 
views  of  the  whole  case,  I  am  in  favor  of  affirm- 
ing the  judgment  of  the  Supreme  Court. 

Folsom.  Senator.  Were  it  now  an  open 
question  as  to  the  mode  in  which  the  clerk  of 
any  judicial  court  should  be  appointed  to  of- 
fice, expediency  would  seem  to  me  to  require 
that  the  appointment  emanate  from  the  court 
itself  in  which  he  is  to  exercise  his  functions. 
But  the  framers  of  the  Constitution  of  this 
State,  while  recognizing  this  principle  in  ref- 
erence to  other  judicial  tribunals,  expressly 
provided  otherwise  as  to  county  clerks,  who 
were  exofficio,  clerks  of  the  Courts  of  C.  P.  in 
their  respective  counties.  These  were  made 
elective,  and  such  has  been  the  uniform  prac- 
tice throughout  the  State,  until  the  Legislature 
of  1843  passed  an  Act,  providing  that  the  Clerk 
of  the  Court  of  C.  P.  for  the  City  and  County 
of  N.  Y.  should  be  appointed  by  the  court. 
The  reasons  assigned  for  this  change  are  good 
on  the  score  of  expediency  ;  but  it  amounts, 
in  my  opinion,  to  an  amendment  of  the  Con- 
stitution, which  the  Legislature  is  not  compe- 
tent to  make. 

But  while  it  is  admitted  on  the  part  of  the 
287*]  plaintiff  in  error  *th  at  such  are  the  pro- 
visions of  the  Constitution,  it  is  argued  that 
"The  Legislature,  being  sovereign,  possesses 
all  powers  over  the  subject,  not  taken  from  it 
by  the  Constitution,  and  when  the  Legislature 
acts,  a  court  must  see  its  way  clear  before  they 
will  pronounce  its  acts  void  for  transcending 
its  powers. "  The  sovereignty  of  the  Legisla- 
ture is,  however,  not  without  its  limitations  ; 
else  of  what  avail  are  written  constitutions,  on 
whose  provisions  the  legislative  power  may 
trample  whenever  it  may  think  fit  ?  Of  what 
value  are  the  most  important  f  ranchises.involv- 
ing  great  public  interests,  even  when  protect- 
ed by  the  solemn  guaranties  of  the  Constitu- 
tion, if  they  may  be  invaded  and  disregarded 
whenever  the  increase  of  population  or  busi- 
ness, as  argued  in  this  case,  may  seem  to  ren- 
der it  expedient  ?  The  mischievous  effects  of 
the  principle  contended  for  by  the  plaintiff  in 
error,  have  been  already  felt  in  reference  to 
such  interests,  and  it  becomes  essential  to  their 
security  that  our  judicial  tribunals  should  in- 
terpose their  authority  to  guard  against  this 
wanton  abuse  of  power. 

The  proper  remedy  in  such  cases  is  by  con- 
stitutional amendments  ;  and  in  that  way  only 
can  a  change  be  made.  In  my  opinion  the  de- 
cision of  the  Supreme  Court  in  this  case 
should  be  affirmed. 

Porter,  Senator.  This  case  presents  a  grave 
question,  and  it  should  be  maturely  considered. 
The  decision  of  the  Supreme  Court  denies  to 
the  Legislature  the  power  of  transferring  from 
the  Clerk  of  the  City  and  County  of  N.  Y.,  to 
any  other  officer  whose  appointment  it  may 
authorize,  any  portion  of  the  business  that  ap- 
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pertained  to  that  office  at  the  adoption  of  the 
Constitution  in  1821. 

It  is  not  denied,  I  understand,  but  that  the 
Legislature  possessed  the  power  to  create  a  new 
office,  and  to  confer  upon  the  incumbent  ap- 
propriate duties  and  powers.  But  it  is  insisted 
that  as  the  Constitution  has  prescribed  the 
mode  in  which  the  Clerk  of  the  City  and  Coun- 
ty of  N.  Y.  should  be  appointed,  that  is  by  an 
election  by  the  people,  and  as  the  duties  and 
privileges  appertaining  to  the  office  of  Clerk 
of  the  Court  of  C.  P.,  Constituted  an  [*288 
original  and  essential  portion  of  the  powers, 
duties  and  privileges  of  the  Clerk  of  the  City 
and  County  of  N.  Y.,  it  is  not  within  the  con- 
stitutional power  of  the  Legislature  to  create  a 
new  office,  and  authorize  the  court  to  appoint 
the  incumbent,  and  transfer  a  portion  of  those 
duties  and  privileges  to  that  incumbent.  In 
other  words,  it  is  argued  that  the  Constitution 
has  conferred  upon  the  Clerk  of  the  City  and 
County  of  N.  Y.  a  vested  right  to  perform  all 
the  duties  and  enjoy  all  the  emoluments  which 
appertained  to  his  office  at  the  time  of  its 
adoption,  which  the  Legislative  power  is  in- 
competent to  disturb.  This  official  claim  of 
title  to  the  profits  of  an  office,  in  disregard  of 
the  interest  and  welfare  of  the  public,  and  in 
defiance  of  legislative  power,  should  have  pret- 
ty clear  ground  to  stand  upon.  The  incum- 
bent of  an  office,  who  sets  up  by  way  of  plea, 
in  court,  that  no  matter  what  may  be  the  view 
of  the  legislative  power  of  the  S'tate,  respect- 
ing the  convenience  or  wants  of  the  communi- 
ty, its  enactments  are  unconstitutional  which 
infringe  upon  his  profits,  must  be  able  to  show 
a  plain  constitutional  protection,  or  expect  to 
fail  in  the  conflict.  If  the  general  scope  and 
policy  of  the  Constitution  are  not  invaded  by 
the  Legislature,  the  case  should  be  brought 
within  us express  prohibitions,  or  his  plea  must 
be  ineffectual. 

Although  in  form  this  is  a  suit  between  the 
people  and  Andrew  Warner,  whereby  the  lat- 
ter is  required  to  show  by  what  right  he  claims 
to  hold  the  office  of  Clerk  of  the  Court  of  C. 
P.  ;  yet  in  fact  it  is  a  controversy  between  the 
relator  and  the  defendant,  to  determine  which 
has  the  title  to  the  fees  and  emoluments  of  that 
office.  Conner  is  the  lawful  Clerk  of  the  City 
and  County,  having  been  elected  by  the  peo- 
ple to  that  office  ;  and  he  insists  that  the  clerk- 
ship of  the  court  is  so  indissolubly  connected 
with  the  office  which  he  holds,  that  the  legis- 
lative power  is  inadequate  to  separate  them. 

It  will  be  useful  to  go  back  and  examine 
into  the  origin  of  this  office  of  Clerk  of  the 
City  and  County,  notice  the  duties  belonging 
to  it,  and  see  how  it  became  connected  with 
the  clerkship  of  the  Court  of  C.  P.  In  the 
Montgomery  Charter,  so  called,  granted  to  the 
City  in  1730,  Kent's  Charter,  73,  sec.  29,  there 
*was  "granted  to  the  Mayor,  Aldermen  [*289 
and  Commonalty  of  the  City  of  New  York,  to 
have  a  fit  and  discreet  man  to  be,  and  who 
shall  be  and  be  called  the  common  clerk  of  the 
city  aforesaid,  to  do  all  those  things  within  the 
city,  which  any  common  clerk  of  any  city  can 
do."  It  was  also  provided  in  the  same  section 
that  this  common  clerk  should  also  be  clerk  of 
the  court  of  record,  to  be  held  before  the  may- 
or or  his  deputy,  or  the  recorder;  and  also 
Clerk  of  the  Peace,  and  of  the  Sessions  in  and 
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for  the  City  and  County  of  N.  Y.  In  a  note 
to  this  section  Chancellor  Kent,  after  remark- 
ing that  the  clerk  of  the  city  was,  by  the  Act 
of  1807,  discharged  from  acting  as  Clerk  of  the 
Common  Council,  and  by  the  Laws  of  1813, 
from  the  duties  of  registering  mortgages  and 
recording  deeds,  says:  "The  clerk  of  the  city, 
being  the  same  common  clerk,  in  the  charter, 
was  by  the  Constitution  of  1821,  to  be  chosen 
by  the  electors  triennially."  "He  is  reduced, 
so  far  as  courts  are  concerned,  to  the  single  of- 
fice of  Clerk  of  the  Court  of  Common  Pleas. 
But  he  is  still  Clerk  of  the  City  and  County, 
and  as  such  is  charged  with  many  incidental 
duties  belonging  to  such  an  office." 

It  is  rendered,  therefore,  very  clear,  that  the 
office  of  common  clerk  of  the  city  is  the  origi- 
nal and  identical  office,  which  was  called 
"Clerk  of  the  City  and  County  of  New  York," 
in  the  Constitution,  and  is  now  held  by  the 
relator;  and  that  other  duties  than  such  as 
properly  belonged  to  that  officer  in  its  creation, 
have  been  devolved  upon  the  incumbent  from 
time  to  time.  We  find  an  instance  at  the  time 
of  its  creation,  in  the  Montgomery  Charter.  It 
is  there  said,  "The  common  clerk  of  said  city 
shall  also  be  clerk  of  the  court  of  record  to  be 
held  before  the  Mayor,"  etc.  Other  duties 
have  been  imposed  upon  this  officer,  and  again 
been  taken  away  and  given  to  other  officers  by 
law;  until  at  the  period  of  the  adoption  of  the 
Constitution  of  1821,  the  Clerk  of  the  City  and 
County  of  N.  Y.  had  no  other  duties  appertain- 
ing to  his  office  than  such  as  properly  belonged 
to  it  in  its  original  organization,  except  those 
of  Clerk  of  the  Court  of  C.  P.  In  this  respect 
he  was  like  the  clerks  of  other  counties  in  the 
State.  Under  the  former  Constitution  and  the 
laws,  the  clerks  of  the  several  counties  were. 
29O*]  *ex  offlcio,  clerks  of  the  Courts  of  C.  P. 
in  their  respective  counties.  The  style  of  the 
office  was  county  clerk,  and  upon  that  office 
was  engrafted  the  duties  of  Clerk  of  the  C.  P. 
In  respect  to  the  clerk  of  the  City  and  County 
of  N.  Y. ,  we  find  the  same  provision  re-enacted 
in  the  Revised  Statutes,  2  R.  S.,  215,  sec.  23, 
"The  Clerk  of  the  City  and  County  of  New 
York  shall,  by  virtue  of  his  office,  be  Clerk  of 
the  Court  of  Common  Pleas  for  the  said  City 
and  County."  It  would  seem,  therefore,  to  be 
very  clear,  that  the  clerkship  of  the  Court  of  C. 
P.  was  not  an  essential  or  component  part  of 
the  office  of  Clerk  of  the  City  and  County;  but 
rather  an  incident  to  that  office,  in  the  dis- 
charge of  the  duties  devolved  by  law  upon 
that  officer;  and  under  a  most  commendable 
policy  of  not  unnecessarily  multiplying  the 
number  of  officers. 

With  this  fact  in  view  I  now  come  to  con- 
sider the  question,  whether  the  Constitution 
has  been  violated  by  the  Law  of  1843,  which 
provides  for  the  appointment  of  a  Clerk  of  the 
Court  of  C.  P.  of  the  City  and  County  of  N. 
Y. ,  by  the  first  and  associate  judges  of  that 
court.  The  Supreme  Court  has  decided  that 
the  Act,  in  this  respect,  is  unconstitutional  and 
void.  That  clause  of  the  Constitution  upon 
which  they  rely,  is  section  8  of  the  4th  article, 
which  is  as  follows:  "Sheriffs  and  clerks  of 
counties,  including  the  Register  and  Clerk  of 
the  City  and  County  of  New  York,  shall  be 
chosen  by  the  electors  of  their  respective  coun- 
ties." But  the  9th  section  of  the  same  article 
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provides  that  "The  clerks  of  courts,  except 
ihose  clerks  whose  appointment  is  provided 
for  in  the  preceding  section,  shall  be  appointed 
by  the  courts  of  which  they  respectively  are 
clerks."  By  comparing  these  two  sections,  it 
will  be  seen  that  the  policy  of  the  Constitution 
was,  to  give  to  the  courts  the  appointment  of 
their  clerks,  whenever  the  law  had  not  de- 
volved the  duties  of  clerks  of  courts  upon 
county  clerks.  The  county  clerks  had  impor- 
tant and  various  local  duties  to  discharge,  ap- 
propriate to  the  original  organization  of  the  of- 
fice, and  connected  with  the  administration  of 
the  government  in  the  several  counties;  and  it 
was  in  respect  to  this  office  and  these  duties 
that  the  Constitution  required  their  election. 
And  as  the  same  officers  *were  required  [*29 1 
by  law  to  perform  the  duties  of  clerks  of  the 
Courts  of  C.  P.,  it  became  necessary  in  the  9th 
section,  when  providing  for  the  appointment 
of  clerks  of  courts,  to  except  those  who  were 
clerks  of  courts  de  facto,  under  the  name  of 
county  clerks.  Clerks  of  courts  are  not  ex- 
pressly required  in  the  Constitution  to  be  elect- 
ed by  the  people.  The  provision  referred  to 
reaches  them  only  incidentally,  and  because 
county  clerks  are  by  virtue  of  their  office, 
clerks  of  the  Courts  of  C.  P. :  therefore,  while 
the  clerk  of  the  county  continues  clerk  of  the 
court,  so  long  the  clerk  of  the  court  must  con- 
tinue to  be  elected  by  the  people.  But  it  can 
hardly  be  said  to  follow,  that  because  the  Con- 
stitution has  directed  clerks  of  counties  to  be 
elected  by  the  people,  and  the  law  requires 
clerks  of  counties  to  perform  the  duties  of 
clerks  of  the  courts,  therefore  the  Constitution 
forbids  the  Legislature  from  separating  the 
clerkship  of  the  courts  from  the  county  clerks, 
and  from  giving  the  appointment  of  the  for- 
mer to  the  courts.  There  was  not  in  the  City 
of  N.  Y.,  strictly  speaking,  such  an  officer  as 
Clerk  of  the  Court  of  C.  P. ;  for  the  law  had 
declared  that  the  duties  of  that  clerkship  should 
be  performed  by  the  clerk  of  the  city  and  coun- 
ty, and  by  virtue  of  his  office  as  such  clerk. 
This  is  a  legislative  declaration,  that  the  clerk- 
ship of  the  court  is  incidental  to  the  office  of 
Clerk  of  the  City  and  County. 

In  1828  the  Legislature  passed  an  Act  to  or- 
ganize a  new  court  in  the  City  and  County  of 
N.  Y.,  called  the  Superior  Court,  and  con- 
ferred upon  it  powers  and  jurisdiction  very 
similar,  if  not  identical,  with  those  of  the  C. 
P. ;  and  gave  that  court  authority  to  appoint 
its  own  clerk.  Stat.  1828,  p.  141.  The  effect 
of  that  law  was  to  throw  a  portion  of  the  busi- 
ness of  the  Court  of  C.  P.  into  the  new  court 
and,  of  course,  to  give  to  its  clerk  a  portion  of 
the  duties  and  emoluments  of  the  Clerk  of  the 
City  and  County;  yet  no  objection  was  ever 
made  to  the  validity  of  the  appointment  of 
clerk  of  the  Superior  Court.  This  was,  in  ef- 
fect, dividing  an  office,  in  the  sense  in  which 
that  term  is  used  by  the  Supreme  Court;  and 
it  was  taking  *away  a  large  share  of  [*292 
its  duties  and  emoluments,  and  conferring  them 
upon  another  officer  created  by  this  law. 

In  the  case  of  People  v.  Oarey,  6  Cow.,  642, 
it  is  decided,  that  although  the  Legislature  had 
no  power  to  shorten  the  constitutional  term  of 
office  of  a  justice  of  the  peace,  yet  that  it  was 
competent  to  enlarge  or  contract  his  territorial 
jurisdiction.  The  Legislature  then  can  pass  a 
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law  which  affects  an  officer  incidentally,  either 
as  to  jurisdiction  or  in  his  emoluments,  when 
done  in  good  faith  and  to  promote  the  public 
interest,  and  yet  not  infringe  upon  his  consti- 
tutional rights.  If  the  civil  jurisdiction  of  jus- 
tices of  the  peace  had  been  such  as  to  authorize 
a  recovery  to  the  amount  of  $100  at  the  adop- 
tion of  the  Constitution,  I  apprehend  that  there 
could  have  been  no  substantial  objection  to  the 
exercise  of  legislative  power  in  limiting  that 
jurisdiction  to  $50.  The  office,  properly  and 
technically  speaking,  is  not  affected  in  its  ap 
propriate  functions  or  its  tenure,  but  only  in 
its  power  and  emoluments;  and  these  are,  and 
I  think  always  should  be,  under  legislative  con- 
trol. And  this  is  an  apposite  and  illustrative 
comparison;  for  the  civil  jurisdiction  of  a  jus- 
tice of  the  peace  formed  no  part  of  the  original 
office,  but  was  engrafted  upon  it.  Just  so,  the 
taking  away  of  a  part  of  the  duties  and  emolu- 
ments from  the  office  of  the  county  clerk, which 
had  been  engrafted  upon  that  office,  did  not 
affect  the  office  itself.  That  remained  intact. 
Its  original  duties  pertained  to  local  and  coun- 
ty matters,  which  were  connected  with  the  ad- 
ministration of  the  government,  aside  from  the 
Judicial  Department ;  and  it  remains  charged 
with  those  duties  still.  Any  attempt  to  trans- 
fer those  duties  to  another  officer,  not  elected 
by  the  people,  might  well  be  resisted  as  un- 
constitutional. If  the  clerkship  of  the  court 
had  been  considered  but  an  incident  to  the  of- 
fice of  clerk  of  the  county,  the  Supreme  Court 
seem  to  concede  that  it  could  have  been  sepa- 
rated in  the  manner  it  has  been  without  objec- 
tion. For  the  reasons  above  expressed,  I  have 
come  to  the  conclusion  that  it  was  only  an  in- 
cident; and  that  in  this  respect  the  court  below 
erred. 

But  again;  it  is  contended  that  the  law  is 
unconstitutional  and  void,  because  it  affects 
the  city  charter,  and  was  not  passed  by  a  two- 
293*1  third  *vote.  By  that  charter  the  Mayor, 
Recorder  and  Aldermen  have  a  right  to  sit  in 
that  court  as  judges  thereof  ;  and  the  Act  ex- 
cludes them  from  any  share  in  the  appoint- 
ment. But  the  answer  made  to  this  objection 
appears  to  me  to  be  very  plain  and  conclusive. 
What  part  of  the  charter  confers  upon  those 
officers  any  such  right?  We  have  no  evidence 
that  any  such  right  was  ever  enjoyed  or  claimed 
under  the  charter.  No  such  power  was  ever 
before  exercised  by  the  court.  It  was  con- 
ferred by  the  law.  As  they  never  possessed 
the  right  to  participate  in  this  appointment,  it 
cannot  be  said  that  any  such  right  has  been 
taken  from  them.  Consequently,  it  cannot  be 
urged  that  the  city  charter  has  been  in  this  re- 
spect affected  by  the  law. 

I  am  of  the  opinion  that  the  judgment  of 
the  Supreme  Court  should  be  reversed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Clark  and  Porter — 2. 

For  affirmance — The  PRESIDENT,  the  CHAN- 
CELLOR, and  Senators  Backus,  Beekman,  Bock- 
ee,  Burnham,  Chamberlain,  Denniston,  Deyo, 
Emmons,  Folsom,  Hand,  Hard,  Johnson,  Lester, 
Lott,  Scovill,  Sedgwick,  Smith,  Varney — 20. 

Judgment  affirmed. 

Constitutional  office — Power  of  Legislature  to  regu- 
late duties,  fees,  etc.  Cited  in-5  N.  Y.,  300 ;  37  N.  Y., 
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520;  24  Hun,  263 ;  8  Abb.  Pr.,  29 ;  1  Hilt.,  490 ;  2  Hilt., 
208 ;  22  Cal.,  319. 

Legislature— Power  of,  to  abolish  old  or  create  new 
office.  Cited  in— 15  N.  Y..  552 ;  32  N.  Y.,  725 ;  37  N. 
Y.,  433 ;  55  N.  Y.,  55 ;  5  Trans.  App.,  234 :  29  Hun,  179 ; 
4  Barb.,  72 ;  64  How.  Pr.,  483 ;  2  Sandf .,  363 ;  35  Ohio 
St.,  428;  26  Wis.,  415;  7  Am.  Rep.,  86,  87;  65  N.  C., 
611 ;  6  Am.  Rep..  757 ;  18  N.  W.  Rep.,  501. 

Also  cited  in— 41  Super.,  511. 


STONE  v.  COOPER. 
Libel — Pleading — Newspaper  Publication . 

The  defendant,  who  was  the  editor  of  a  newspa- 
per, owed  the  plaintiff  money  upon  an  award  of  ar- 
bitrators ;  in  speaking  of  which  and  of  the  plaintiff 
in  an  article  in  his  paper  he  said :  "  The  money  will 
be  forthcoming:  on  the  last  day  allowed  by  the 
award,  but  we  are  not  disposed  to  allow  him  to  put 
it  into  Wall  St.  for  shaving  purposes  before  that 
period."  Held,  not  libeloue. 

A  declaration  for  libel  stated  by  way  of  induce- 
ment that  there  were  vague  reports  in  circulation 
that  the  plaintiff  had  done  something  disreputable 
and  disgraceful  to  his  character  in  connection  with 
breaking  or  causing  to  be  broken  a  lock  or  locks 
for  the  purpose  of  taking  on  execution  money  in 
the  possession  of  one  *A.  M.  B.,  and  then  set  [*294 
forth  a  publication  by  the  defendant  in  relation  to 
money  which  he  owed  the  plaintiff,  in  which  it  was/ 
said  "  there  will  be  no  locksmith  necessary  to  get  at 
the  ready,"  which  the  declaration  averred  referred 
to  the  reports  and  was  intended  to  charge  the  plaint- 
iff with  having  done  something  disgraceful ;  held 
insufficient,  and  that  the  substance  of  the  reports 
should  have  been  stated. 

Citations— Web.  Die.,  "  Shave,"  pi.  6;  Johns.  Die., 
"to  Shave,"  pi. 5;  Holt,  Libels,  SJ21,  223,  N.  Y.  ed. 
1818 ;  4  Taunt..  364 :  7  Wend.,  569 ;  4  Hill,  472. 

AN  ERROR  from  the  Supreme  Court.  Cooper 
\J  sued  Stone  in  the  court  below  for  libel. 
The  declaration  alleged  that  June  17,  1842,  an 
award  was  made  pursuant  to  a  submission  to 
arbitration  between  the  parties,  by  which  the 
defendant  was  ordered  to  pay  to  the  plaintiff 
$300  in  sixty  days  from  the  time  of  making 
the  award  ;  and  also  that  before  the  publica- 
tion complained  of  "various  and  oftentimes 
vague  and  inconsistent  statements  and  repre- 
sentations had  been  made  and  circulated  of 
and  concerning  the  said  plaintiff,  to  the  effect 
that  he,  the  said  plaintiff,  had  done  something 
disreputable  and  disgraceful  to  his  character 
in  connection  with  breaking  or  causing  to  be 
broken  a  lock  or  locks  for  the  purpose  of  tak- 
ing on  execution  money  in  the  possession  of 
one  Andrew  M.  Barber,  insomuch  that  it  was 
generally  known  and  understood  by  and 
amongst  the  neighbors  of  the  plaintiff  and 
other  good  and  worthy  citizens  of  the  United 
States  that  the  aforesaid  statements  and  repre- 
sentations had  been  made  and  circulated  of 
and  concerning  the  said  plaintiff."  Yet  the 
said  defendant,  well  knowing,  etc.,  to  wit: 
July  6,  1842,  to  wit :  at,  etc.,  in  a  newspaper 
called  "The  New  York  Spectator,"  falsely, 
etc.,  published  the  false,  malicious  and  defam- 
atory libel  of  and  concerning  the  plaintiff  and 
of  and  concerning  the  aforesaid  sum  of  money 
directed  by  the  aforesaid  award  to  be  paid  by 
the  defendant  to  the  plaintiff,  and  of  and  con- 
cerning the  aforesaid  statements  and  repre- 
sentations concerning  the  said  plaintiff,  to  wit: 
etc.  The  publication,  omitting  the  innuendoes, 
is  as  follows :  "  Mr.  J.  Fenimore  Cooper  need 
not  be  so  fidgety  in  his  anxiety  to  finger  the 
cash  to  be  paid  by  us  towards  his  support.  It 
will  be  forthcoming  on  the  last  day  allowed  by 
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the  award,  but  we  are  not  disposed  to  allow 
him  to  put  it  into  Wall  Street  for  shaving  pur- 
poses before  that  period.  Wait  patiently. 
There  will  be  no  locksmith  necessary  to  get  at 
the  ready."  The  first  count  concluded  with 
295*]  an  averment  that  *by  the  expression 
relating  to  the  locksmith  the  defendant  referred 
to  the  statements  and  representations  before 
mentioned,  and  intended  to  insinuate  that  the 
.said  plaintiff  had  done  something  disgraceful 
to  his  character  in  connection  with  breaking 
or  causing  to  be  broken  a  lock  or  locks  for 
the  purpose  of  taking  on  execution  money  in 
the  possession  of  Andrew  M.  Barber. 

There  was  a  second  count  on  the  same  pub- 
lication which  was  like  the  first,  except  that 
the  concluding  averment  was  omitted.  The 
defendant  demurred  to  each  count,  assigning 
special  causes  of  demurrer,  and  the  plaintiff 
joined  in  demurrer.  The  court  below  gave 
judgment  for  the  plaintiff;  upon  which  he  sued 
out  a  writ  of  inquiry,  and  his  damages  were 
assessed  at  $250,  for  which  with  the  costs  the 
plaintiff  had  judgment,  and  the  defendant 
brought  error  to  this  court. 

The  following  opinion  sets  forth  the  reasons 
of  the  Supreme  Court: 

COWEN,  J.  The  nature  of  the  story  concern- 
ing the  lock  is  not  stated  in  the  inducement; 
therefore,  although  the  allusion  to  it,  at  the 
conclusion  of  the  article,  may  be  sufficiently 
charged,  it  cannot  be  regarded  as  rendering 
the  clause  libelous.  The  story  should  have 
been  stated,  that  it  might  be  seen  on  the  rec- 
ord to  have  been  discreditable.  The  whole  is, 
in  effect,  averring  no  more  than  that  the  de- 
fendant has  said  something  disgraceful  of  the 
plaintiff,  without  showing  what  it  was.  That 
"would  be  ill  pleading. 

Both  the  first  and  second  counts,  therefore, 
must  stand,  if  at  all,  on  the  same  ground,  viz. : 
that  the  article  is  libelous,  per  se. 

The  publication  in  question  represents  the 
defendant  as  anxious  to  get  the  money  speedily, 
for  the  purpose  of  using  it  in  shaving.  To 
shave,  with  money,  imports,  in  common  par- 
lance, the  lending  it  on  usury,  or  making  un- 
fair purchases  with  it;  in  short,  availing  one's 
self  of  others'  wants,  to  obtain  an  advantage, 
and  make  an  unconscientious  profit.  To  shave 
is,  in  one  sense,  "to  strip,  to  oppress,  by  ex- 
tortion, to  fleece."  Web.  Die.,  "shave," pi.  6. 
It  is  "to  strip,  to  oppress  by  extortion,  to  pil- 
lage." John.  Die., "to  shave," ^.  5.  To  charge 
296*]  a  man  with  shaving  *by  his  money, 
fixes  the  word  with  an  obvious  moral  sense. 
The  libel  perhaps  implies  that  the  plaintiff  was 
in  the  habit  of  shaving;  at  least,  that  he  was 
anxious  to  use  the  particular  sum  for  that  pur- 
pose. 

The  charge  of  a  vice,  or  of  a  vicious  pro- 
pensity, in  a  particular  instance,  is  libelous. 
It  is  holding  a  man  up  to  the  scorn  of  society 
in  general.  Holt,  Libels,  221,  N.  Y.  ed.  1818. 

Messrs.  M.  S.  Bidwell  and  J.  A.  Spencer, 
for  plaintiff  in  error.  1.  The  statements  and 
representations  referred  to  in  the  introductory 
part  of  the  declaration  should  have  been  set 
forth  to  enable  the  court  to  judge  whether  the 
allusion  to  them  in  the  publication  was  libel- 
ous. Miller  v.  Maxwell,  16  Wend.,  9.  2.  The 
publication,  properly  understood,  does  not  im- 
pute to  the  plaintiff  the  intention  of  using  the 
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money  payable  to  him  on  the  award  for  shav- 
ing purposes.  3.  But  if  it  did  it  would  not  be 
libelous.  The  words  "for  shaving  purposes 
in  Wall  Street"  mean,  in  their  popular  sense, 
no  more  than  the  purchasing  of  securities  of- 
fered for  sale  for  a  less  amount  than  that  pay- 
able by  them.  The  article  is  obviously  play- 
ful and  innocent.  4.  There  is  no  difference  in 
reason  and  principle  between  written  and  oral 
slander;  the  same  rule  should  be  applied  to 
both,  and  where  words  if  spoken  would  not 
be  actionable,  an  action  should  not  be  sustained 
upon  them,  if  written.  Thorley  v.  Kerry,  4 
Taunt.,  355. 

Mr.  Richard  Cooper,  for  defendant  in 
error.  1.  The  introductory  averments  are 
sufficient  to  give  application  to  that  part  of  the 
publication  alluding  to  the  locksmith.  Taken 
together  they  show  that  dishonorable  conduct 
was  imputed  to  the  plaintiff.  2.  That  part  of 
the  publication  relating  to  shaving  is  clearly 
libelous.  It  imports  a  charge  against  the  plaint- 
iff below  of  being  addicted  to  shaving  prac- 
tices, or  of  having  the  reputation  of  a  shaver. 
Such  a  charge  is  libelous.  To  shave  means  to 
oppress  by  extortion.  In  libel  words  are  now 
to  be  understood  in  their  most  obvious  and 
probable  sense  and  in  that  in  which  men  in 
general  would  understand  them.  After  ver- 
dict or  upon  demurrer,  *which  admits  [*297 
the  malice,  they  should  be  understood  in  their 
worst  sense. 

The  Chancellor.  The  action  in  this  case 
was  for  an  alleged  libel,  and  the  only  question 
presented  for  consideration  is  whether  the  pub- 
lication was  in  fact  libelous,  when  taken  in  con- 
nection with  the  extrinsic  facts  stated  in  the 
declaration .  The  learned  judge  who  delivered 
the  opinion  of  the  Supreme  Court  was  unques- 
tionably right  in  supposing  that  the  averment 
in  the  declaration  as  to  the  vague  statements 
and  representations  in  circulation  relative  to 
the  breaking  of  a  lock  were  wholly  insufficient 
to  give  point  and  meaning  to  the  part  of  the 
defendant's  publication  which  stated  that  there 
would  be  no  locksmith  necessary  "to  get  at  the 
ready."  The  substance,  at  least,  of  the  false 
representation  which  had  previously  been 
made  against  the  plaintiff,  to  which  these 
words  in  the  defendant's  publication  are  sup- 
posed to  allude,  should  have  been  stated  in 
the  declaration;  so  that  the  court  could  deter- 
mine, as  a  matter  of  law,  whether  the  publi- 
cation in  question  would  be  libelous  if  the  de- 
fendant intended  to  convey  the  impression  to 
the  public  that  he  believed  those  representa- 
tions to  be  true.  Nor  is  there  anything  in  the 
part  of  the  publication  which  alludes  to  mon- 
ey awarded  by  the  arbitrators  as  cash  that  was 
to  be  paid,  by  the  defendant,  for  the  plaintiff's 
support,  which  renders  that  part  of  the  publi- 
cation libelous.  Although  we  may  have  heard 
from  the  public  papers,  or  otherwise,  what 
was  the  real  subject  in  controversy  before  the 
arbitrators,  and  that  the  reputation  of  the 
plaintiff  as  a  correct  and  impartial  naval  his- 
torian was  triumphantly  sustained  by  their  de- 
cision, we  cannot  as  a  court  take  judicial  no- 
tice of  the  fact,  nor  look  beyond  this  record 
for  the  purpose  of  ascertaining  the  nature  and 
meaning  of  this  part  of  the  alleged  libel.  The 
declaration  is  entirely  silent  as  to  the  nature  of 
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the  controversy  upon  which  the  award  of  the 
arbitrators  had  directed  a  sum  of  monejr  to  be 
paid,  by  the  defendant,  to  the  plaintiff  in  this 
suit.  The  natural  inference,  therefore,  from 
the  language  of  the  publication ,  in  connection 
with  the  averments  in  the  declaration,  in  the 
absence  of  any  other  information  on  the  sub- 
298*]  ject,  *  would  be  that  the  defendant  was 
under  some  legal  or  equitable  obligation  to  the 
plaintiff  to  pay  him  the  $300  for  his  support, 
and  that  the  arbitrators  had  by  their  award  di- 
rected the  payment  of  that  money  within  a 
specified  period,  which  had  not  expired  at  the 
time  of  the  publication  of  the  alleged  libel. 
Giving  this  natural  construction  to  the  lan- 
guage of  the  publication,  in  connection  with 
the  averments,  there  is  nothing  in  that  part  of 
the  publication  which  was  calculated  to  de- 
grade the  character  of  the  plaintiff  in  the  pub- 
lic estimation,  or  even  to  wound  the  feelings  of 
a  gentleman.  And  if  the  plaintiff  supposed 
the  defendant  intended  by  this  publication  to 
induce  the  public  to  believe  that  the  plaintiff 
was  in  the  habit  of  instituting  and  prosecuting 
libel  suits  for  the  mere  purpose  of  obtaining 
money  as  a  means  of  obtaining  a  support,  he 
should, in  his  declaration,  have  stated  the  nature 
of  the  controversy  in  reference  to  which  the 
award  was  made;  and  should  also  have  ac- 
companied that  statement  with  the  averment 
of  such  other  facts  as  would  be  necessary  to 
enable  the  court  to  give  such  a  construction  to 
the  language  of  the  publication.  Whether  this 
part  of  the  publication  could  have  been  made 
libelous  by  any  averments  of  extrinsic  facts 
and  circumstances,  it  is  not  necessary  now  to 
determine.  It  is  sufficient  to  say  it  is  not  libel- 
ous per  se ;  and  that  there  is  nothing  in  the 
declaration  which  can  authorize  the  court  to 
say  it  was  calculated  to  in  jure  the  character  of 
the  plaintiff,  or  to  degrade  him  in  the  public 
estimation.  It,  therefore,  only  remains  for 
me  to  consider  whether  the  intimation  in  the 
publication,  that  the  plaintiff  either  desired  or 
intended  to  put  the  money,  which  had  been 
awarded  to  him,  into  Wall  St.  for  shaving  pur- 
poses, was  in  itself  libelous. 

Scarcely  any  two  elementary  writers,  or  even 
judges,  agree  as  to  the  proper  definition  of  a 
libel,  either  as  applied  to  public  officers,  or  as 
to  the  trade  or  business  of  the  person  libeled  ; 
or  as  applied  simply  to  the  character  or  stand- 
ing in  society  of  the  individual  against  whom 
a  false  charge  is  made  by  the  libeler,and  with- 
out reference  to  any  office,  trade,  business  or 
employment  which  may  be  affected  by  the  al- 
leged libel.  In  the  case  under  consideration, 
it  is  not  stated  in  the  declaration  that  the  plaint- 
299*]  iff  *held  any  official  situation,  nor  that 
he  was  engaged  in  any  particular  business  or 
employment  which  might  be  presumed  to  be 
injuriously  affected  in  consequence  of  the  pub- 
lication of  the  defendant.  If  this  publication 
is  to  be  deemed  libelous,  therefore,  upon  the 
facts  stated  in  this  record,  it  would  be  equally 
libelous  if  published  in  reference  to  the  hum- 
blest citizen  of  the  State.  I  cannot  agree,  how- 
ever, with  the  counsel  for  the  plaintiff  in  error, 
that  no  written  publication  concerning  a  mere 
private  individual,  and  without  reference  to 
any  particular  business  or  employment  in  which 
he  is  engaged,  can  be  sufficient  to  sustain  an 
action  for  damages  unless  the  nature  of  the 
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charge  is  such  that  it  would  have  been  sufficient 
to  sustain  an  action  for  mere  verbal  slander. 
It  is  true  Sir  James  Mansfield,  in  delivering  the 
opinion  of  the  Court  of  Exchequer  Chamber  in 
the  case  of  Thorley  v.  Kerry,  4  Taunt.,  364,in- 
clines  to  repudiate  the  distinction  between  ver- 
bal and  written  slander,  as  the  foundation  of  an 
action  for  damages  merely,  and  says  that  if  the 
question  was  the  first  time  to  be  decided,  he 
should  have  no  hesitation  in  saying  that  no  ac- 
tion could  be  maintained  for  written  scandal 
which  could  not  have  been  maintained  for  the 
same  words  if  they  had  been  spoken  ;  but  he 
admits  that  the  law  as  settled  and  established 
by  some  of  the  ablest  judges  in  England  is 
otherwise.  And  the  judgment  of  the  court  in 
the  case  then  under  consideration  was  made  in 
accordance  with  the  settled  law  on  that  sub- 
ject. Still  it  is  not  every  false  charge  against 
an  individual,  even  when  the  same  is  deliber- 
ately reduced  to  writing  and  published  to  the 
world,  which  is  sufficient  to  sustain  a  private 
action  to  recover  a  compensation  in  damages 
as  for  a  libel.  Some  publications  are  deemed 
libelous  so  as  to  render  the  authors  thereof 
liable  to  be  punished  criminally, in  consequence 
of  their  tendencies  to  disturb  the  public  peace, 
although  no  private  injury  will  probably  result 
to  anyone  from  such  publications.  Such  are 
the  cases  of  libels  upon  the  dead,  whereby  the 
feelings  of  surviving  relatives  may  be  deeply 
wounded  :  the  consequences  of  which  would 
probably  be  attempts  to  inflict  summary  jus- 
tice upon  the  authors  of  such  libels  if  the  laws 
had  not  provided  the  more  peaceful  remedy  of 
a  resort  to  a  criminal  prosecution.  But  to  sus- 
tain *a  private  action  for  the  recovery  [*3OO 
of  a  compensation  in  damages  for  a  false  and 
unauthorized  publication,  the  plaintiff  in  such 
action  must  either  aver  and  prove  that  he  has 
sustained  some  special  damage  from  the  pub- 
lication of  the  matter  charged  against  him;  or 
the  nature  of  the  charge  itself  must  be  such 
that  the  court  can  legally  presume  he  has  been 
degraded  in  the  estimation  of  his  acquaintances 
or~of  the  public,  or  has  suffered  some  other 
loss  either  in  his  property,  character,  or  busi- 
ness, or  in  his  domestic  or  social  relations,  in 
consequence  of  the  publication  of  such  charge. 
Where  from  the  nature  of  the  charge,  there- 
fore, in  connection  with  other  facts  stated  in 
the  plaintiff's  declaration,  no  such  injury  or 
loss  will  necessarily  or  even  probably  result  to 
him  in  consequence  of  the  publication  of  such 
charge,  he  cannot  recover  damages  as  for  a 
libel,  without  averring  and  proving  that  spe- 
cial damage  has  been  in  fact  sustained  by  him 
in  consequence  of  the  publication  of  the  false 
and  unfounded  charge. 

The  word  "shave"  certainly  is  sometimes 
used  to  denote  the  act  of  obtaining  the  prop- 
erty of  another  by  oppression  and  extortion  ; 
that  is,  by  taking  an  inequitable  and  unconsci- 
entious  advantage  of  his  situation  to  fleece  or 
strip  him  of  his  property.  And  if  there  was 
anything  in  the  publication  under  considera- 
tion from  which  it  could  be  fairly  inferred  that 
the  defendant  meant  to  charge,  or  to  induce 
the  public  to  believe  that  the  plaintiff  had  been 
guilty  of  such  extortion  and  oppression,  I 
should  not  hesitate  to  pronounce  the  publica- 
tion libelous.  For  the  belief  that  he  had  been 
guilty  of  such  misconduct  would  be  very  likely 
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to  injure  his  reputation  as  an  honest  man  and 
a  good  citizen,  and  to  expose  him  to  public 
hatred  and  contempt.  Such,  however,  is  not 
the  natural  sense  in  which  those  who  read  this 
publication  would  be  likely  to  understand  it. 
For  the  word  "  shave  "  is  also  used  to  denote 
the  buying  of  existing  notes  and  other  securi- 
ties for  money  at  a  discount  beyond  the  nom- 
inal amount  of  the  debt  and  interest  due  or  to 
become  due  on  such  notes  or  securities.  And 
this  court  has  decided  that  shaving  of  that  de- 
scription is  a  legitimate  and  legal  business.and 
does  not  come  either  within  the  letter  or  spirit 
3O1*]  of  the  usury  *laws;  although  the  vendee 
takes  from  the  seller  a  guaranty  for  the  collec- 
tion of  a  sum  equal  to  the  purchase  money  and 
legal  interest  thereon,  and  with  the  right  to  re- 
tain for  his  own  use  all  he  can  collect,  upon 
the  securities  purchased  beyond  that  amount. 
Cram  v.  Hendricks,  7  Wend. ,  569 ;  Rapetye  v. 
Anderson,  4  Hill,  472.  And  certainly  it  cannot 
be  libelous  per  se  to  charge  that  a  citizen  has 
actually  been  engaged  in  a  business  which  the 
highest  judicial  tribunal  in  the  State  has  de- 
clared to  be  neither  improper  nor  illegal ;  and 
which  is  not  considered  by  the  public,  either  as 
dishonest  or  disreputable.  It  is  this  kind  of  shav- 
ing operations,  in  which  money,  placed  in  the 
great  money  mart  of  the  United  States  for  the 
purpose  of  being  used  in  shaving,  is  generally 
understood  to  be  employed;  while  that  odious 
and  disgraceful  kind  of  shaving  which  consists 
in  fleecing  individuals  of  their  property  by 
overreaching,  extortion  and  oppression  is  prac- 
ticed by  unworthy  and  unconscieutious  men 
in  all  parts  of  the  State.  The  fair  and  legiti- 
mate meaning  of  the  intimation  in  the  publica- 
tion under  consideration,  therefore,  was,  that 
the  plaintiff  either  wished  or  intended  to  put 
the  $300  awarded  to  him  by  the  arbitrators  into 
the  hands  of  some  one  in  Wall  St.,  to  be  em- 
ployed in  the  legitimate  and  profitable  business 
of  buying  up  securities  at  a  discount ;  as  the 
most  respectable  brokers  in  Wall  St.  are  in  the 
constant  habit  of  doing.  For  these  reasons  I 
think  the  court  below  erred  in  giving  to  the 
language  of  the  defendant's  publication  an  un- 
natural and  odious  meaning,  not  warranted  by 
the  term  "shaving"  in  the  connection  in  which 
it  was  used;  and  that  the  defendant  was  enti- 
tled to  judgment  upcto  the  demurrer  to  the 
plaintiff's  declaration.  I  shall,  therefore,  vote 
to  reverse  the  judgment  of  the  Supreme  Court. 

Porter,  Senator.  The  plaintiff,  in  the  in- 
troductory part  of  his  declaration,  states  that 
there  were  various  vague  and  inconsistent  state- 
ments circulated  in  connection  with  breaking 
locks,  but  gives  no  particular  account  of  what 
those  statements  were.  He  says  they  were  dis- 
graceful to  his  character.  But  in  what  respects 
3O2*]  *disgraceful,  or  how  they  affected  his 
character,  he  has  not  furnished  the  court  with 
the  means  of  knowing.  We  cannot  take  his 
conclusion  from  the  statements;  but  must  first 
know  what  they  are,  and  then  judge  whether 
a  publication  alluding  to  them  would  be  libel- 
ous. Besides,  how  is  the  defendant  to  know 
with  precision,  to  what  the  declaration  refers? 
and  unless  he  is  told  he  cannot  be  in  any  situ- 
ation to  plead.  In  this  respect  it  is  altogether 
too  loose  and  indefinite  to  constitute  good  plead- 
ing. 
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Upon  the  second  branch  of  his  case,  the 
plaintiff  below  assumes  that  the  publication 
charges  him  with  the  habit  or  practice  of  using 
his  money  in  shaving.  This  assumption  is,  I 
think,  unfounded.  There  is  no  such  idea  sug- 
gested by  the  language  used,  unless  we  allow 
ourselves  to  imagine  that  one  who  receives 
money  will  probably  use  it  in  a  way  to  indi- 
cate the  manner  in  which  he  had  been  in  the 
habit  of  using  money  before  that  time.  This 
is  too  fanciful  and  far-fetched  a  construction 
to  be  legitimately  used  in  this  case.  Neither 
is  there  any  direct  charge  that  if  he  had  the 
money  he  would  use  it  in  shaving;  nor  is  there 
any  necessary  implication  to  be  derived  from 
the  language  used  that  he  would  thus  use  the 
money.  Nor  is  there  even  a  probability  im- 
plied to  that  effect.  At  most  there  is  implied 
a  possibility,  and  a  hint  that  it  might  be  thus 
used.  Such  is  the  extent- and  the  whole  extent 
of  the  publication  claimed  to  be  libelous.  Sup- 
pose the  language  had  been:  "We  will  not  pay 
him  until  we  are  required  to  by  the  award,  for 
he  may  put  it  into  Wall  Street  for  shaving  pur- 
poses." I  apprehend  that  no  court  would  con- 
strue such  language  to  be  libelous,  if  they 
would  the  direct  charge  of  shaving;  for  it  im- 
putes no  habit  or  practice  of  thus  using  money. 
But  is  saying  that  "We  are  not  disposed  to 
allow  him  to  put  it  into  Wall  Street  for  shav- 
ing purposes,"  any  stronger  mode  of  express- 
ing a  habit,  or  more  distinctly  charging  a 
practice  upon  another,  than  to  say  "he  may  do 
it?"  If  so  it  is  too  refined  for  my  apprecia- 
tion, and  too  subtle  for  all  practical  purposes 
in  respect  to  the  law  of  libel.  The  right  of  ac- 
tion for  a  libelous  publication  should  have  a 
better  defined  and  more  intelligible  foundation 
*than  this  to  stand  upon.  I  am  not  [*3O3 
aware  of  any  decided  case  in  which  the  action 
has  been  sustained  upon  a  charge  so  indefinite 
and  intangible;  and  which  merely  implied  the 
possibility  of  an  act.  the  direct  charge  of  which 
might  leave  a  doubt,  whether  it  would  be  li- 
belous. It  will  not  add,  I  think,  to  the  repu- 
tation of  the  courts,  to  be  found  sustaining  the 
effort  to  multiply  the  instances  in  which  this 
action  may  be  brought.  In  my  judgment 
courts  should  not  be  very  willing  to  encourage 
this  remedy,  for  every  trifling  assault  upon, 
private  character.  A  reference  to  the  rule  laid 
down  as  a  guide  to  determine  when  the  action 
lies,  and  a  comparison  of  the  case  before  the 
court  with  such  rule,  will  enable  us  to  judge 
whether  the  demurrer  in  this  cause  is  well 
taken. 

Holt,  in  his  Law  of  Libel,  p.  223,  says: 
"Everything  written  of  another  which  holds 
him  up  to  scorn  and  ridicule,  that  might  rea- 
sonably be  considered  as  provoking  him  to  a 
breach  of  the  peace,  is  a  libel."  And  again; 
"All  such  written  abuse  as  may  fairly  be  in- 
tended to  impair  him  in  the  enjoyment  of  so- 
ciety; or  throw  a  contempt  upon  him  which 
might  affect  his  general  fortune  and  comfort, 
is  a  positive  injury  and,  therefore,  the  subject 
of  an  action  on  the  case."  These  rules  carry 
the  right  of  action,  I  apprehend,  as  far  as  the 
law  will  warrant.  Let  us,  then,  see  whether 
they  sustain  this  suit.  To  publish  of  one  that 
I  would  not  pay  him  money  before  it  was  due, 
"for  I  was  not  disposed  to  allow  him  to  put  it 
into  Wall  Street  for  shaving  purposes,"  could 

187 


303 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1845 


hardly  be  said  with  propriety  "to  be  holding 
him  up  to  scorn  and  ridicule,  that  might  rea- 
sonably be  considered  as  provoking  him  to  a 
breach  of  the  peace."  And  if  it  should  be  con- 
sidered any  kind  of  abuse  to  make  such  a  pub- 
lication, it  would  fall  far  short  of  that  "abuse 
which  might  be  fairly  intended  to  impair  him 
in  the  enjoyment  of  society,  or  throw  a  con- 
tempt upon  him  which  might  affect  his  general 
fortune  and  comfort."  When  brought  to  this 
proper  test,  I  am  unable  to  perceive  that  the 
publication  comes  within  any  established  rule, 
defining  what  shall  be  deemed  libelous.  I, 
therefore,  think  that  the  Supreme  Court  should 
3O4*]  have  given  judgment  *for  the  defend- 
ant below  upon  the  demurrer;  and  that  their 
judgment  should  be  reversed. 

Bockee,  Hard  and  Beers,  Senators,  also 
delivered  written  opinions  in  favor  of  reversal. 

Barlow.  Senator.  The  averments  are  not 
sufficient  to  show  precisely  what  was  intended 
by  the  allusion  to  the  locksmith  contained  in 
the  publication  complained  of.  The  only  ques- 
tion, therefore,  is,  whether  the  article  is  ac- 
tionable without  reference  to  these  averments. 

If  the  publication  imputes  to  the  plaintiff 
any  criminal  offense,  or  an  offense  against  good 
morals  or  anything  which  is  injurious  to  his 
character,  or  which  would  tend  to  affect  his 
good  standing  in  society,  it  is  libelous.  Our 
laws  regard  character  and  reputation  as  valu- 
able possessions,  and  profess  to  afford  them 
protection  against  the  assaults  of  the  malicious. 
This  is  quite  consistent  with  that  freedom  of 
speech  and  of  the  press  which  all  regard  as 
sacred  and  inviolable.  Public  journalists  have 
no  peculiar  exemption  from  the  general  rules 
of  law  on  this  subject,  and  are  liable  for  in- 
jurious publications  in  precisely  the  same  cases 
in  which  individuals  in  other  professions  or 
employments  would  be.  If  a  license  were 
granted  to  them  to  attack,  without  regard  to 
truth  and  with  impunity,  the  character  and 
conduct  of  their  fellow  citizens,  it  must  be  ex- 
tended indiscriminately  to  all;  and  the  absence 
of  all  responsibility  for  such  assaults  would 
lead  to  consequences  the  most  disastrous  to  the 
whole  frame  of  society. 

The  expression  in  the  publication  complained 
of,  "We  are  not  disposed  to  allow  him"  to  put 
the  money  we  owe  him  "into  Wall  Street  for 
shaving  purposes, "  has  a  very  intelligible  mean  - 
ing  in  the  minds  of  men  in  general.  It  would, 
unquestionably,  be  understood  to  allude  to  the 
practice  of  purchasing  evidences  of  debt  at 
great  and  oppressive  discounts,  a  business  just- 
ly odious  and  plainly  derogatory  to  an  honor- 
able and  manly  character.  One  who  has  justly 
acquired  the  reputation  of  a  shaver  is  uni- 
versally regarded  with  dislike  and  suspicion  by 
3O5*J  all  well  balanced  *minds  and  in  all  well 
regulated  communities.  To  impute  such  a 
character  falsely  to  another  in  a  written  pub- 
lication is,  therefore,  libelous.  The  whole 
scope  of  the  publication  shows  that  it  was  in- 
tended to  attach  that  imputation  to  the  plaint- 
iff. Hence  the  remark  that  the  defendant  in- 
tended to  withhold  the  cash  until  "the  last  day 
allowed  by  the  award."  True,  he  could  legally 
thus  withhold  it,  but  the  intention  to  do  so  is  not 
put  upon  that  ground,  but  is  imputed  to  the 
reluctance  which  the  writer  felt  to  having  it 
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prematurely  afford  the  means  for  carrying  on 
the  immoral  or  illegal  business  of  shaving.  If 
the  defendant  did  not  mean  to  convey  the  idea 
that  the  purposes  for  which  he  indicated  that 
the  money  was  ultimately  to  be  employed  were 
odious  and  immoral,  there  would  be  no  point 
in  the  remark  about  withholding  it.  I  con- 
clude, therefore,  that  the  article  imputes  to  the 
plaintiff  a  disposition  or  an  intention  to  do  an 
immoral  if  not  a  criminal  act. 

The  remark  that  "  there  will  be  no  locksmith 
necessary  to  get  at  the  ready,"  hints  at  some 
highly  improper  if  not  felonious  manner  of 
getting  money,  the  disposition  to  use  which 
in  case  of  necessity  is  imputed  to  the  plaintiff. 
1  shall  not  speculate  in  order  to  ascertain 
whether  the  words  may  not  by  possibility  refer 
to  some  innocent  or  harmless  matter.  The  lan- 
guage is  to  be  taken  in  its  most  easy  and  nat- 
ural sense,  and  it  is  enough  if  it  imputes  either 
crime  or  some  conduct  the  belief  of  which 
would  be  injurious  to  the  plaintiff's  character. 
No  one  can  doubt  but  that  the  remark  was  in- 
tentionally offensive  and  provoking  ;  and  one 
who  will  indulge  in  such  a  kind  of  writing  is 
not  entitled  to  the  exercise  of  ingenious  spec- 
ulation in  order  to  see  if  some  sense  cannot  be 
discovered  which  would  screen  him  from  legal 
animadversion.  The  defendant's  counsel  have 
made  an  able  and  elaborate  argument  with  a 
view  to  show  that  crime  must  necessarily  be 
imputed  in  order  to  constitute  a  publication  li- 
belous, and  that  the  same  rules  apply  to  written 
which  govern  in  the  case  of  verbal  slander.  But 
this  is  not  so  in  reason  and  upon  principle,  nor 
is  the  law  justly  chargeable  with  such  incon- 
sistency. Verbal  imputations,  however  gross, 
may  die  with  the  breath  which  sent  them  forth, 
and  be  forgotten  with  the  excitement  of  the 
occasion  which  produced  them.  But  written  or 
*printed  charges  of  the  same  import  re-  [*3O6 
main  permanently  upon  the  record,  and  by 
means  of  the  press  are  multiplied  and  sent 
abroad  through  the  world  as  far  as  the  name  or 
fame  of  the  injured  individual  may  extend  to 
destroy  his  character  and  embitter  his  feelings 
through  his  whole  life,  and  even  to  degrade  his 
memory  in  the  estimation  of  those  who  may 
come  after  him.  The  distinction  stands  on  a 
broad  and  rational  foundation,  and  should  not, 
therefore,  be  subverted,  unless  we  are  com- 
pelled to  do  so  by  precedents  bearing  directly 
upon  the  question.  But  we  are  under  no  ne- 
cessity to  do  this,  for  the  distinction  has  been 
long  recognized  -and  acted  upon  and  seems  to 
be  firmly  established. 

In  my  opinion,  therefore,  the  judgment 
should  be  affirmed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows  : 

For  reversal — The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Backus,  Beekman,  Beers, 
Bockee,  Burnham,  Chamberlain,  Denniston, 
Deyo,  Emmons,  Hard,  Lott,  Porter  and  Sedg- 
wick — 15. 

For  affirmance — Senators  Barlow,  Hand, 
JoJinson,  Jones  and  Smith — 5. 

Judgment  reversed. 

Reviewed-48  N.  Y..  476 ;  2  Abb.  Pr.,  197 ;  4  Sandf ., 
65  ;  3  Rob.,  394. 

Cited  ln-31  Barb.,  466;  1  Abb.  N.  C.,  480;  5  Leg:. 
Obs.,  448 ;  68  Me.,  300 ;  28  Am.  Rep.,  55. 
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ADAMS  v.  HULL. 

Assignment  of  Lease— Evidence — Admissibittty  of 
Parol,  to  Show  True  Consideration. 

The  plaintiff  being  the  assignee  of  a  lease  and 
bound  by  covenant  to  pay  the  rents,  etc.,  to  the 
lessor,  assigned  the  same  to  the  defendant  by  writ- 
ing, expressing  a  consideration  of  $3,000,  whereupon 
the  latter  executed  a  covenant  to  pay  the  rents,  etc., 
and  at  the  same  time  gave  the  plaintiff  two  notes, 
under  seal,  for  the  payment  respectively  of  $2,000 
and  $1,000.  In  covenant  upon  the  first  mentioned 
note,  held,  that  the  defendant  might  prove  by  parol 
that  the  other  note  was  given  as  collateral  security 
for  the  covenant  to  pay  the  rent,  that  he  had  paid  it 
at  maturity  and  had  been  afterwards  compelled  to 
pay  the  rent,  to  a  like  amount,  to  avoid  a  distress, 
and  thus  lay  a  foundation  for  a  set-off  against  the 
plaintiff  for  the  $1,000. 

Citations— 16  Wend.,  460 ;  15  Mass.,  85 ;  17  Johns., 
301 :  18  Johns.,  45, 145 ;  2  R.  S.,  406,  sec.  77 ;  11  Wend., 
106 ;  5  Hill,  63 ;  Cowp.,  47  ;  8  Johns.,  190 ;  5  Cow.,  173 ; 
12  Wend.,  61 ;  Hopk.,  124 ;  14  Johns.,  210 ;  20  Johns., 
338 ;  4  N.  H.,  229 :  8  Conn.,  304;  5  Paige,  620;  6  Hill, 
219 ;  13  Wend.,  527 ;  Kinney  v.  Russell,  post. 

ON  error  from  the  Supreme  Court.  Hull 
brought  an  action  of  debt  in  the  court  be- 
3O7*]  low,  *against  Adams,  upon  a  sealed 
note  and  for  the  balance  due  upon  an  account; 
and  issue  being  joined,  the  cause  was  referred 
to  referees,  who  reported  in  favor  of  the  plaint- 
iff for  a  sum  less  than  the  amount  claimed. 
The  plaintiff  moved  to  set  aside  the  report, 
which  motion  was  granted  at  the  July  Term, 
1841.  The  facts  proved  on  the  trial  and  the 
opinion  of  the  Supreme  Court  on  that  motion, 
are  reported  in  1  Hill,  601.  The  cause  was 
again  tried  before  the  referees,  when  the  plaint- 
iff gave  in  evidence  a  note  under  seal,  executed 
by  the  defendant,  and  dated  January  12,  1889, 
by  which  he  promised  to  pay  the  plaintiff 
$2,000,  by  the  first  day  of  November,  then 
next,  with  interest  after  the  first  day  of  May, 
then  next.  The  following  written  evidence  was 
then  produced  by  mutual  consent,  viz. :  (1)  A 
lease  dated  November  25,  1837,  executed  by 
one  Cocks  and  his  wife  to  Samuel  C.  Adams,  of 
a  piece  of  land  for  a  brick-yard  and  a  dock,  for 
the  term  of  twenty-eight  years,  reserving  a  rent 
of  $1,000  per  annum,  payable  on  the  first  day 
of  May  in  each  year.  (2)  An  assignment  of  this 
lease  by  the  lessee  to  the  plaintiff,  dated  De- 
cember 11,  1837,  expressed  to  be  subject  to  the 
rents  and  covenants  therein  contained,  and  a 
covenant  by  the  plaintiff  also  indorsed  on  the 
lease,  engaging  with  S.  C.  Adams,  the  lessee,  to 
keep  and  perform  all  the  covenants  on  his  part 
contained  in  the  lease.  (3)  An  assignment  of 
the  lease,  dated  January  12, 1839,  by  the  plaint 
iff  to  the  defendant,  Abel  Adams,  expressed  to 
be  in  consideration  of  $3,000,  and  of  the  de- 
fendant's having  agreed  to  perform  the  cov- 
enants on  the  part  of  the  lessee  mentioned  in 
the  lease — subject  to  the  rents  and  covenants  in 
the  lease,  and  to  a  sublease  of  a  part  of  the 
premises  which  the  plaintiff  had  given  to  one 
A.  A.  Hull.  Under  this  assignment  there  was 
a  written  covenant  of  the  same  date  executed 
to  the  plaintiff  by  the  defendant,  whereby  he 
agreed  to  keep  and  perform  all  the  covenants 
on  the  part  of  the  lessee  contained  in  the  orig- 
inal lease.  It  was  admitted  that  at  the  time  of 


NOTE.— Evidence— Admissibility  of  parol,  to  ex- 
plain or  contradict  the  consideration  clause  of  a  deed. 
See  M'Crea  v.  Purmort.  16  Wend..  460,  note. 

See,  generally,  as  to  the  admissibility  of  parol  evi- 
dence to  vary  or  explain  written  contracts,  Swick  v. 
Sears,  1  Hill,  17,  classified  list  of  notes  cited. 
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the  execution  of  the  last  mentioned  assignment 
and  covenant,  the  sealed  note  on  which  the  suit 
was  brought,  and  *also  another  sealed  [*3O8 
note  for  the  payment  of  $1,000,  were  executed 
by  the  defendant  to  the  plaintiff. 

The  defendant  then  offered  to  prove  that  the 
consideration  of  the  assignment  by  the  plaint- 
iff to  him  of  the  lease  in  question  was  the  sum  of 
$2,000  only, and  that  the  note  for  $1,000,  before 
mentioned,  was  given  to  secure  collaterally  the 
payment  of  the  rent  due  to  the  lessor  for  one 
year,  and  that  the  note  was  payable  on  the  first 
day  of  May  after  its  date,  and  that  the  defend- 
ant had  paid  this  note  to  the  plaintiff  at  matu- 
rity. The  defendant  further  offered  to  prove 
that  the  plaintiff  neglected  to  pay  Cocks,  the 
lessor,  the  $1,000  for  rent  due  May  1,  1839,  in 
consequence  of  which  .Cocks  called  upon  the 
defendant  for  the  same  and  compelled  him  to 
pay  it  in  order  to  save  his  property  on  the  de- 
mised premises  from  distress.  The  plaintiff's 
counsel  objected  to  this  evidence, on  the  ground 
that  it  was  inconsistent  with  the  terms  and  le- 
gal effect  of  the  lease  and  of  the  assignment 
and  covenant,  and  contradictory  thereto.  The 
referees  rejected  the  evidence  and  disallowed 
the  defendant's  claim  of  $1,000  so  paid,  and 
reported  in  favor  of  the  plaintiff  for  the  whole 
amount  of  his  demand.  The  defendant  again 
applied  to  the  Supreme  Court  to  set  aside  the 
report,  which  was  refused,  and  judgment  was 
rendered  for  the  plaintiff.  A  statement  of  the 
referees,  containing  the  foregoing  facts,  was 
incorporated  into  the  record.  The  defendant 
brought  error  to  this  court. 

Mr.  A.  Taber,  for  plaintiff  in  error. 

1.  The  defendant  below  was  entitled  to  show, 
notwithstanding  the  statement  in  the  assign- 
ment, that  the  actual  consideration   for  that 
conveyance  was  $2,000  and  not  $3,000,   and 
then  it  would  have  appeared  that  both  notes 
were  not  given  for  the  purchase  price  of  the 
assignment.     McCrea  v.  Purmort,  16  Wend., 
460;  Belden  v.  Seymour,  8  Conn.,  304;  Gully  v. 
Orubbs,  1  J.  J.  Marsh.,  388-390. 

2.  It  was  competent  for  the  defendant  below 
to  show  that  the  note  for  $1,000  was  given 
without  consideration;  or  that  the  considera- 
tion upon  which  it  was  given  had  failed,  or 
that  *the  purpose  for  which  it  was  giv-  [*3O9 
en  had  been  otherwise  accomplished.   2  R.  S. , 
406,  sees.  77,  78;  Case  v.  Boughton,  11  Wend., 
106;  Schoonmaker  v.  Roosa,  17  Johns.,  301,  and 
cases  cited;  Slade  v.  Hoisted,  7  Cow.,  322. 

3.  Assuming  the  parol  evidence  offered  to 
have  been  competent,  it  would  have  shown  an 
undoubted  right  to  set  off  the  $1,000  paid  by 
the  defendant  for  the  rent.     Upon  the  case 
which  would  have  been  made  by  that  proof, 
it  would  have  been  the  defendant's  duty  when 
he  received  the  amount  of  the  note  for  $1,000, 
to  have  paid  the  money  in  satisfaction  of  the 
rent,  and  when  the  defendant  was  subsequent- 
ly compelled  to  pay  it,  such  payment  was  to 
the   plaintiff's  use;  or   the   $1,000  which  the 
plaintiff  had  received  was  held  by  him  for  the 
defendant's  use. 

4.  That  the  notes  and  the  assignment  and 
covenant  were  parts  of  a  single  transaction,  so 
as  to  admit  of  their  being  construed  togeth- 
er, was  matter  of  presumption  not  resting  in 
writing.     It  is,  therefore,  liable  to  be  rebutted 
by  parol  proof.  McCullough  v.  Oirard,  4  Wash. 
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C.  C.,  289;  Reay  v.  Ricliardson,  C.  M.  &  R., 
422;  Gerrish  v.  Wathburn,  9 Pick.,  338;  2  Stark. 
Ev.,  1047-1049;  1  Phil.  Ev..  562-564;  Cowen 
&  H.  Notes,  p.  1472,  et  seq.  (a) 

Mr.  M.  T.  Reynolds,  for  defendant  in  er- 
ror. The  parol  evidence  went  to  contradict  the 
written  agreement  between  the  parties,  and  was, 
therefore,  properly  excluded  by  the  referees. 

Gardiner,  President.  I  can  perceive  no 
valid  objection  to  the  admissibility  of  the  evi- 
dence offered  by  the  plaintiff  in  error  and  re- 
jected by  the  referees.  The  offer  was  not  to 
contradict  the  covenant  of  the  plaintiff  in  error 
to  pay  the  rent  secured  by  the  lease.  That,  it 
appears  by  the  evidence,  had  been  paid  for  the 
year,  and  the  obligation  of  the  covenant  so  far 
discharged.  The  object  of  the  offer  was  to 
31O*]  show  that  the  sole  consideration  *of  the 
$1,000  note  was  to  secure  the  rent,  which  hav- 
ing been  paid,  the  consideration  for  the  note 
had  failed.  It  appears  to  me  that  the  error  upon 
the  part  of  the  learned  judge,  who  delivered 
the  opinion  of  the  Supreme  Court,  consists  in 
assuming  upon  no  other  written  evidence  than 
the  date  of  the  notes,  that  each  of  them  was 
given  for  a  part  of  the  consideration  of  $3,000 
expressed  in  the  assignment  of  the  lease.  That 
such  an  inference  could  not  legitimately  be 
drawn  from  such  evidence  was  admitted  by 
the  counsel  for  the  defendant  in  error.  The 
party  must  go  further,  and  in  addition  to  the 
date,  by  extrinsic  testimony  connect  the  notes 
(which  prima facie  are  complete  and  independ- 
ent agreements)  with  each  other  and  with  the 
contract  in  relation  to  the  lease.  If  this  be  so, 
it,  in  effect,  disposes  of  the  only  question  in 
this  cause.  For  if  the  defendant  in  error  is  at 
liberty  to  establish  by  parol  evidence  that  these 
different  instruments  originated  in  the  same 
agreement,  and  thus  lay  a  foundation  for  the 
inference  that  these  notes  were,  in  effect,  cove- 
nants for  the  payment  of  the  consideration 
money  mentioned  in  the  assignment,  the  plaint- 
iff in  error  must  have  the  right  to  rebut  that 
presumption  and  show  by  testimony  of  the 
same  character  that  the  note  in  question  was 
executed  for  a  different  purpose,  or  for  one  that 
had  been  accomplished. 

This  was  the  effect  of  the  offer  made  by  the 
plaintiff  in  error;  the  substance  of  which  was:  1. 
To  prove  that  the  consideration  of  the  $1,000 
note  was  to  secure  rent  to  that  amount;  2.  That 
the  note  was  paid  at  maturity;  and  3.  That  the 
rent  was  also  paid  by  the  plaintiff  in  error  and, 
consequently, that  the  defendant  in  error  had  re- 
ceived, and  at  the  time  of  the  commencement 
of  the  suit  retained  in  his  hands  $1,000  which, 
upon  every  principle  of  equity,  was  the  money 
of  the  plaintiff,  and  a  proper  subject  of  set-off 
against  the  $2,000  note  in  suit. 

Again;  it  is  admitted  by  the  Supreme  Court 
in  their  opinion  and  by  the  counsel  for  the  de- 
fendant in  error,  as  it  must  be  upon  the  author- 
ity of  McCrea  v.  Purmort,  16  Wend.,  460,  and 
Davenport  v.  Mason,  15  Mass.,  85,  that  the  de- 
fendant below  was  entitled  to  show  the  true 
consideration  of  the  assignment,  notwithstand- 
31  1*]  ing  the  recitals  in  that  instrument.  *The 
evidence  being  admissible,  let  us  assume,  for 
the  purpose  of  testing  this  question,  as  true, 
what  was  offered  to  be  proved  upon  this  subject 

(a)  See,  Cornell  v.  Todd,  ante,  130. 
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before  the  referees,  and  that  the  facts  thus  es- 
tablished in  relation  to  the  assignment  were 
specially  set  forth  in  that  instrument,  it  would 
read  substantially  as  follows:  "In  considera- 
tion of  $2,000  to  be  paid  to  me  on  the  first  day 
of  December  next,  with  interest  from  the  first 
day  of  May,  also,  in  consideration  of  the  said 
Adams  having  covenanted  to  perform  all  the 
covenants  contained  in  said  lease  that  I  Wager 
Hull,  Jun.,  am  bound  to  perform;  I  hereby  sell, 
assign,  etc."  The  notes  which  the  offer  admits 
were  executed  at  the  time  of  the  assignment, 
amount  to  the  sum  of  $3,000.  The  one  upon 
which  the  action  is  founded,  for  $2,000,  cov- 
ers the  whole  consideration  above  expressed, 
which,  upon  the  supposition,  is  the  true  and  sole 
consideration  to  the  plaintiff  below  for  that  as- 
signment. Suppose  that  all  the  writings  be- 
tween the  parties  placed  and  construed  togeth- 
er, as  they  should  be  according  to  the  opinion 
of  the  Supreme  Court,  and  what  comes  of  the 
learned  judge's  inference  that  the  note  for 
$1,000  was  a  covenant  to  pay  so  much  of  the 
consideration?  So  far  from  this,  the  note  for 
$1,000  would,  upon  the  face  of  the  papers,  ap- 
pear to  be  wholly  without  consideration,  or 
collateral  to  the  covenant  of  the  defendant  be- 
low. In  a  word,  it  would  in  this  way  appear 
that  the  evidence  offered  was  consistent  with, 
instead  of  contradicting  the  covenants  of  the 
plaintiff  in  error.  It  left  them  untouched.  The 
offer,  in  fact,  assumed  their  validity,  and  that 
they  had  been  fulfilled.  By  establishing  the 
true  consideration  of  the  assignment  (which 
the  learned  judge  admits  to  have  been  the  right 
of  the  plaintiff  in  error),  it  would  appear  that 
the  note  for  $1,000  had  not  and  could  not  have 
been  executed  to  secure  any  part  of  the  consid- 
eration of  that  instrument,but  that  it  must  have 
been  given  for  some  other  purpose.  And  then, 
by  showing  the  consideration  of  the  note  (a 
right  which  is  secured  by  the  statute),  the  pur- 
pose for  which  it  was  executed  would  appear; 
the  object  for  which  the  note  was  given  and 
the  consideration  being  in  this  case  identical. 
These  propositions  being  established,  the  right 
*to  set  off  the  money  paid  upon  the  [*312 
$1,000  note  would  follow  as  a  legal  conse- 
quence. 

My  opinion  is,  therefore,  in  favor  of  revers- 
ing the  judgment  of  the  Supreme  Court. 

Porter,  Senator.  After  a  careful  examina- 
tion of  the  opinion  of  the  Supreme  Court  and 
the  authorities  cited,  I  am  constrained  to  say 
that  I  cannot  find  anything  in  the  proof  offered 
by  the  defendant  that  necessarily  goes  to  en- 
graft any  defeasance,  condition  or  qualifica- 
tion upon  any  written  agreement  between  these 
parties. 

The  proof  showing  that  the  true  considera- 
tion of  the  assignment  was  $2,000  instead  of 
$3,000,  as  expressed  in  it,  and  that  showing 
the  consideration  of  the  $1,000  note,  is  not  con- 
sidered objectionable.  In  respect  to  the  con- 
sideration in  the  assignment,  and  the  admissi- 
bility of  parol  evidence  to  show  the  true 
amount  of  it,  the  case  of  McCrea  T.  Purmort, 
16  Wend.,  460,  decided  in  this  court,  is  conclu- 
sive. Judge  Cowen,  in  giving  the  opinion  of 
the  court,  reviews  the  cases  upon  the  point  at 
great  length,  and  shows  that  although  there  had 
been  a  conflict  in  the  authorities,  the  current 
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of  decisions  in  most  of  the  States  of  this 
Union  for  many  years  past  had  been  almost 
universal  in  favor  of  its  admission.  The  ques- 
tion may,  therefore,  be  considered  at  rest. 

Then,  in  regard  to  the  note  for  $1,000,  no 
doubt  exists  but  that  its  consideration  may  be 
inquired  into,  as  between  the  parties  to  the 
note.  Sclwonmaker  v.  Roosa,  17  Johns.,  801; 
Fink  v.  Cox,  18  Id.,  145.  The  fact  that  the 
note  was  sealed  is  no  longer  an  objection  to 
this  species  of  defense.  2  K.  S.,  406,  sec  77. 
There  is  now  no  distinction  in  this  respect  be- 
tween a  note  with  a  seal  or  without  one.  Case 
v.  Boughton,  11  Wend.,  106.  Both  classes  of 
contracts  are  put  upon  the  same  footing.  Van 
Epps  v.  Harrison,  5  Hill,  63.  The  proof  of- 
fered was  then  admissible  to  show  the  amount 
of  the  consideration  for  the  assignment,  and 
the  consideration  of  the  note;  and  the  case 
would  then  have  stood  thus :  Adams  had 
agreed  to  give  Hull  $2,000  for  his  interest  in 
the  lease,  and  pay  the  rent  which  became  due 
in  the  following  May.  He  had  covenanted  to 
313*]  pay  that  rent,  and  to  perform  *the  oth- 
er covenants  in  the  lease,  to  be  performed  by 
the  lessee;  and  he  had  also  given  the  note  as 
collateral  to  his  covenant  to  pay  the  $1,000 
rent.  He  had  paid  the  note,  and  had  been 
obliged  afterwards  to  pay  that  same  sum  as  rent. 
Hull  had  received  the  money  on  the  note,  which 
was  designed  by  the  parties  to  have  been  ap- 
plied to  the  payment  of  the  rent;  and  he  was 
bound  so  to  have  applied  it,  upon  any  princi- 
ple of  law  or  honesty.  He  has  received  the 
money  without  any  equivalent  proceeding  from 
him,  anfl  it  is  the  money  of  Adams  in  his 
hands,  which  he  is  bound  to  refund,  and  the 
law  raises  the  promise  that  he  will  refund  it. 

The  court  below  have  assumed  that  Adams 
sought,  by  the  proof  that  he  offered,  to  con- 
tradict his  covenants.  They  say,  that  "The 
notes,  the  provisions  of  the  assignment,  the  ex- 
press covenant  at  the  bottom,  would  all  be  con 
tradicted  by  it,  both  in  their  direct  language 
and  legal  effect."  With  great  respect  for  the 
court,  I  must  still  say  that  there  is  no  contra- 
diction whatever  of  any  covenant  or  other  con- 
tract of  the  parties.  The  impeachment  of  the 
consideration  of  the  note  does  not  certainly 
fall  within  that  objection.  As  to  the  assign- 
ment, the  consideration,  it  is  clear,  may  be  ex- 
plained as  to  its  amount.  What  is  said  in  the 
assignment  respecting  the  defendant's  having 
covenanted  to  perform  the  covenants  in  the 
lease,  is  precisely  what  the  covenant  at  the 
bottom  binds  Adams  to  perform.  And  so  far 
from  seeking  to  contradict  or  alter  this  cove- 
nant by  parol,  the  proof  would  have  showed 
performance,  so  far  as  this  rent  was  concerned. 
Adams  never  entered  into  any  other  promise, 
if  you  throw  the  $1,000  note  out  of  the  ques- 
tion, than  to  pay  the  $2,000  note,  and  the  rent, 
or  other  covenants  in  the  lease.  It  is  plain  that 
the  note  may  be  impeached  without  contra- 
vening any  rule  of  law;  and  it  appears  to  me, 
therefore,  to  be  demonstrated,  that  he  never 
asKed  to  be  permitted  to  contradict,  alter  or 
impair  any  written  agreement  he  had  made. 
The  proof  was  admissible,  and  the  judgment 
should  be  reversed. 

Senators  Bockee  and  Beers  also  delivered 
written  opinions  in  favor  of  reversal. 
DENIO  2. 


*Lott,  Senator.  I  received  a  strong  [*3 14 
impression  on  the  argument  of  this  cause  that 
the  testimony  offered  and  rejected  on  the  trial 
was  inadmissible  by  the  well  established  rules 
of  evidence.  That  impression  is  confirmed  by 
a  full  and  careful  examination  of  the  authori- 
ties. The  offer  was  substantially  to  show  that 
the  note  for  $1,000  was  given  as  an  indemnity 
to  the  plaintiff  below  against  his  liability  to 
pay  the  rent  which  fell  due  May  1,  1839.  The 
note  is  an  absolute  and  unconditional  obliga- 
tion to  pay  the  amount  specified  in  it  unaccom- 
panied with  any  explanatory  written  agree- 
ment. I  will  refer  to  a  few  eases  to  show  that 
the  evidence  offered  was  inadmissible. 

In  Mease,  Executrix,  v.  Mease,  Cowp.,  47,  an 
action  of  debt  was  brought  upon  a  bond  con- 
ditioned for  the  payment  of  money  at  a  certain 
day.  A  plea  was  interposed  that  it  was  given 
as  an  indemnity  to  the  testator  against  another 
bond,  and  that  he  was  not  damnified.  Ld. 
Mansfield,  on  a  demurrer,  held  that  the  plea 
was  clearly  bad.  This  authority  has  been  fre- 
quently recognized  by  our  courts.  In  Thomp- 
sons. Ketchum,  8  Johns.,  190, the  question  arose 
in  relation  to  a  note  payable  on  demand.  Parol 
evidence  was  offered  to  show  that  it  was  to  be 
paid  on  the  arrival  of  the  parties  at  N.  Y. ;  but 
it  was  rejected  by  the  court  on  the  ground  that 
it  was  "against  established  rule  to  vary  the 
operation  of  a  writing  by  parol  proof."  In 
Wells  v.  Baldwin,  18  Johns.,  45,  the  defendant 
pleaded  that  the  bond  on  which  the  action  was 
brought,  being  for  the  absolute  payment  of  a 
sum  of  money  in  installments  at  specified 
times,  was  given  as  collateral  security  for  the 
performance  on  the  part  of  the  defendant  of  a 
certain  contract  or  agreement  entered  into  be- 
tween the  parties  for  clearing  lands,  and  that 
in  consequence  of  the  non-performance  of  the 
contract  by  the  plaintiff,  the  bond  had  been 
discharged  and  was  inoperative  and  of  no  ef- 
fect. On  demurrer,  Ch.  J.  Spencer  said:  "The 
bond  is  with  a  condition  that  the  defendant 
shall  pay  certain  sums  of  money  at  fixed  days, 
and  it  would  be  contradicting  and  impunging 
the  bond  to  admit  proof  that,  instead  of  pay- 
ing the  money  stipulated  in  the  condition,  the 
plaintiff  was  not  to  be  paid  unless  he  cleared 
certain  lands  in  a  particular  *manner.  [*315 
It  would  be  against  the  strong  current  of  au- 
thority to  admit  such  a  defense."  In  Jackson 
v.  Jackson,  5  Cow.,  173,  the  court  after  an  ex- 
amination of  the  cases  above  cited,  came  to  the 
conclusion  that  parol  evidence  was  not  admis- 
sible to  show  that  a  mortgage  for  the  absolute 
payment  of  money  was,  in  fact,  given  to  in- 
demnify the  mortgagee  as  special  bail  for  the 
mortgagor,  and  that  the  mortgagee  never  sus- 
tained damage  in  consequence  of  becoming 
such  bail.  In  Patchin  v.  Pierce,  12  Wend.,  61, 
the  court  held  that  the  circuit  judge  had 
erred  in  permitting  the  introduction  of  proof 
to  show  that  a  chattel  mortgage  for  the  pay- 
ment of  money  was  given  to  secure  the  mort- 
gagee against  his  responsibility  as  surety  on  a 
note  for  the  mortgagor. 

The  same  rule  is  held  to  apply  in  courts  of 
equity,  but  I  will  refer  to  one  case  only.  In 
Meads  v.  Lansingh,  Hopk.,  124,  parol  testi- 
mony was  given  to  prove  that  a  mortgage 
conditioned  for  the  payment  of  $1,000,  was, 
in  fact,  given  only  as  a  security  for  the 
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reconveyance  of  a  lot  of  land,  but  the  Chancel- 
lor held  it  inadmissible.  These  cases  appear  to 
me  to  be  conclusive  against  the  admissibility  of 
the  evidence  offered,  and  I  may  add  to  them 
the  case  of  Kinney  v.  Russell,  decided  at  this 
term,  post. 

It  is  said,  however,  that  the  offer  was  merely 
to  show  the  true  and  actual  consideration  of 
the  lease.  In  cases  where  the  actual  payment 
of  the  consideration  is  the  subject  of  contro- 
versy, or  where  it  becomes  necessary  to  meas- 
ure the  damages  on  a  breach  of  covenant  in  a 
deed,  it  has  been  frequently  held  that  the  ac- 
knowledgment of  the  payment  of  the  consid- 
eration money  expressed  in  the  deed  is  not  con- 
clusive either  of  the  amount  or  of  the  payment 
thereof.  Shephard  v.  Little,  14  Johns.,  210; 
Bowen  v.  Bell,  20  Id.,  338;  Morse  v.  Shattuck, 
4  N.  H.,  229;  Beldenv.  Seymour,  8  Conn.,  304. 

Those  cases,  however,  are  founded  on  the 
principle  that  a  receipt  is  always  subject  to 
explanation,  and  they  do  not  conflict  with  the 
rule  above  laid  down.  J.  Woodworth,  in  the 
case  of  Bowen  v.  Bell,  above  cited,  expressly 
says:  "When  one  species  of  consideration  is 
expressed,  another  or  different  one  cannot  be 
316*]  *proved.  Neither  can  parol  proof  be 
admitted  substantially  to  vary  or  contradict  a 
written  contract;  but  these  principles  are  in- 
applicable to  a  case  where  the  payment  or  the 
amount  becomes  a  material  inquiry." 

In  the  case  under  consideration,  however, 
the  action  was  not  for  the  recovery  of  consid- 
eration money.  The  suit  was  founded  on  a 
sealed  note  of  $2,000,  and  if  it  be  conceded 
that  it  was  given  for  part  of  the  consideration 
money  and  that  the  evidence  is  equally  admis- 
sible to  show  what  the  actual  consideration 
was,  yet  the  evidence  offered  in  relation  to  it 
was  properly  rejected  even  if  it  be  considered 
as  a  distinct  proposition  disconnected  with  the 
residue  of  the  offer.  It  was,  that  the  true  and 
real  consideration  of  the  assignment  of  the 
plaintiff  to  the  defendant  was  $2,000  besides 
the  covenant  of  the  defendant.  Proof  of  that 
fact  would  not  have  been  a  defense  or  availa- 
ble in  any  way.  It  was  not  sought  to  recover 
more  than  the  sum  of  $2,000.  But  I  think  this 
offer  was  intended  to  be  and  must  be  consid- 
ered as  part  of  an  entire  proposition,  the  ob- 
ject of  which  was  to  show  that  the  defendant 
was  entitled  to  deduct  from  the  plaintiff's 
claim  the  amount  of  the  $1,000  note  paid. 

It  is  strongly  insisted  that  the  case  of  McCrea 
v.  Purmort,  decided  in  this  court,  16  Wend., 
460,  is  a  decisive  authority  in  favor  of  the  ad- 
missibility of  the  evidence  offered.  I  have 
therefore  given  it  a  particular  examination. 
It  appears  that  three  opinions  were  delivered 
on  the  decision  of  that  cause,  but  that  of  J. 
Cowen  is  alone  given  in  the  report  of  it.  This, 
although  containing  some  remarks  which  af- 
ford countenance  to  the  claim,  does  not  in  my 
judgment  support  it.  The  case  came  before 
the  court  on  an  appeal  from  the  decree  of 
the  Chancellor.  The  facts  are  not  fully  stated 
in  the  report  of  the  case  in  this  court,  but  a 
reference  is  made  for  a  fuller  statement  to  the 
case  as  reported  in  the  decision  of  it  by  the 
Chancellor.  5  Paige,  620.  An  examination  of  it 
shows  that  the  principal,  and  in  my  opinion  the 
controlling  ground  of  equity  presented,  arose 
from  misrepresentations  made  by  McCrea, 


by  which  Purmort  was  induced  to  give  him 
a  bond  and  mortgage  *to  a  larger  [*3 1  7 
amount  than  was  actually  payable.  The  State 
held  a  mortgage  OQ  the  land  which  was  the 
subject-matter  of  the  dealings  between  the  par- 
ties, and  in  the  negotiation  between  them  it 
was  represented  by  McCrea  that  he  had  made 
provision  for  its  extinguishment.  In  conse- 
quence of  this  representation,  Purmort  gave 
him  a  bond  and  mortgage  for  the  whole 
amount  of  the  consideration  money  of  the  land. 
It  afterwards  appeared,  however,  that  McCrea, 
had  not  paid  this  mortgage  to  the  State  and 
that  they  subsequently  proceeded  to  foreclose. 
The  Chancellor,  in  coming  to  his  conclusion, 
says  :  "The  amount  of  the  debt  [to  the  State}, 
was  included  in  the  bond  and  mortgage  to 
McCrea,  under  the  assumption  or  understand- 
ing that  McCrea  had  become  responsible  to  the 
State  for  the  payment  thereof  ;  and  Purmort, 
having  subsequently  paid  the  whole  amount 
of  that  bond  and  mortgage,  under  the  assump- 
tion that  the  state  debt  had  been  discharged, 
the  defendant,  McCrea,  is,  in  equity,  bound  to 
make  good  his  representations  made  to  Pur- 
mort at  the  time  when  such  bond  and  mort- 
gage was  given."  A  decree  was  made  accord- 
ingly, which,  on  appeal,  was  affirmed,  unani- 
mously. /.  Cowen,  in  his  opinion  given  on  the 
affirmance  of  that  decree,  after  disposing  of 
some  minor  questions,  and  after  remarking 
that  it  had  been  strenuously  insisted  on  the  af- 
gument  that  the  whole  of  the  proofs  were  in- 
admissible within1  the  rule  which  forbids  the 
contradicting  and  explaining  of  written  instru- 
ments by  oral  evidence,  says  :  "I  should  think 
the  turning  question  in  the  cause  to  be,  wheth- 
er either  party  may  not  inquire  into  the  con- 
sideration with  great  freedom."  He  then,  af- 
ter remarking  that  the  deed  states  a  consider- 
ation of  $5,100  in  hand  paid,  and  that  the 
Chancellor  received  parol  evidence  to  show 
that  the  consideration  was  not  money  but  iron 
of  a  certain  quality  and  estimated  at  a  certain 
value  (a  fact  which,  however,  does  not  appear 
in  the  case  as  reported  and  is  apparently  im- 
material, because  the  bond  and  mortgage  was 
so  payable),  says  :  "There  is  certainly  a  con- 
flict of  authority  on  this  point,  greater  than  I 
supposed  at  the  argument,  and  I  am  glad  it  has- 
been  brought  before  the  court  of  dernier  res- 
sort."  The  learned  judge  then,  after  elaborate- 
ly examining  a  large  number  *of  cases  [*3 1 8- 
deemed  by  him  applicable  to  the  question, 
says  :  "Looking  at  the  strong  and  overwhelm- 
ing balance  of  authority,  as  collected  from  the 
decision  of  the  American  courts,  the  clause  in 
question,  even  as  between  the  immediate  par- 
ties, comes  down  to  the  rank  of  prima  facie' 
evidence,  except  for  the  purpose  of  giving  ef- 
fect to  the  operative  words  of  the  conveyance. 
To  that  end  and  to  that  alone  is  it  conclusive." 
Upon  the  application  of  that  rule,  he  consid- 
ered that  neither  party  was  concluded  by  the 
receipt  for  the  consideration  expressed  in 
McCrea's  deed  to  Purmort. 

Assuming  this  point  to  have  been  necessari- 
ly involved  in  the  decision  of  that  cause, which 
I,  however,  do  not  concede,  it  does  not,  in  my 
opinion,  support  the  position  con  tended  for  by 
the  counsel  for  the  plaintiff  in  error.  On  the 
contrary,  it  appears  to  me  to  repudiate  it  most 
distinctly.  The  learned  judge.in  his  discussion* 

DENIO  2< 


1845 


ADAMS  v.  HULE. 


318 


of  the  question,  expressly  says,  that  "Where- 
ever  a  right  is  vested  or  created  or  extin- 
guished, by  contract  or  otherwise,  and  writing 
is  employed  for  that  purpose,  parol  testimony 
is  inadmissible  to  alter  or  contradict  the  legal 
and  common  sense  construction  of  the  instru- 
ment ;  but  that  any  writing  which,  neither  by 
contract,  the  operation  of  law  nor  otherwise, 
vests,  or  passes  or  extinguishes  any  right,  but 
is  only  used  as  evidence  of  a  fact,  and  not  as 
evidence  of  a  contract  or  right,  may  be  sus- 
ceptible of  explanation  by  extrinsic  circum 
stances  or  the  facts.  Thus,  a  will,  a  deed,  or 
a  covenant  in  writing,  so  far  as  they  transfer 
or  are  intended  to  be  the  evidences  of  rights, 
cannot  be  contradicted  or  opposed  in  the  legal 
construction  by  facts  aliunde.  But  receipts  and 
other  writings  which  only  acknowledge  the 
existence  of  a  simple  fact,  such  as  the  payment 
of  money  for  example,  may  be  susceptible  of 
explanation  and  liable  to  contradiction  by  wit- 
nesses." 

It  cannot  be  denied  that  the  $1,000  note  in 
question  solemnly  executed  under  the  seal  of 
the  party  created  a  right  and  was  intended  to 
be  an  evidence  of  a  right ;  and  by  the  applica- 
tion of  the  rule  laid  down  by  Mr.  J.  Cowen  it 
cannot  be  contradicted  or  opposed  in  its  legal 
construction  by  facts  aliunde.  The  only  prin- 
ciple which,  in  my  judgment,  can  be  drawn 
319*]  from  *that  opinion  is,  that  the  ac- 
knowledgment of  the  payment  of  the  money 
expressed  in  a  deed  is  not  conclusive  either  of 
the  amount  or  the  payment  thereof.  It  is  evi- 
dent that  the  learned  judge  himself  did  not 
consider  that  case  as  authority  to  sustain  the 
views  of  the  plaintiff  in  error,  as  it  appears 
that  he  delivered  the  opinion  in  the  case  under 
consideration.  But  whatever  may  be  the  con- 
struction of  that  opinion  or  the  conclusion  to 
be  drawn  from  it,  it  appears  to  me  that  the  de- 
cision of  that  case  did  not  involve  the  question 
how  far  the  consideration  in  a  deed  is,  as  a 
general  rule,  open  to  inquiry.  The  cause  came 
before  this  court,  as  I  have  before  remarked, 
on  an  appeal  from  a  decree  of  the  Court  of 
Chancery  founded  upon  allegations  of  misrep- 
resentation and  other  facts  and  circumstances 
of  a  peculiar  character,  which  in  the  applica- 
tion of  the  principles  of  equity  jurisdiction  in 
cases  of  fraud,  accident  or  mistake,  opened  the 
whole  transaction  to  inquiry  in  that  court.  The 
Chancellor  does  not  advert  to  the  general  rule 
referred  to,  but  appears  to  have  based  his  de- 
cision on  the  peculiar  equities  growing  out  of 
the  circumstances  of  the  case  and  to  a  great 
extent  on  the  misrepresentations  of  McCrea. 
Rules  fully  established  and  recognized  in  the 
Court  of  Chancery  as  applicable  to  questions 
of  that  nature  have  no  application  to  courts  of 
law.  This  distinction  is  important  to  be  borne 
in  mind  to  prevent  a  misconstruction  of  the 
principle  established  in  such  cases.  The  doc- 
trine that  a  deed  absolute  on  its  face,  might  be 
shown,  even  in  a  court  of  law,  to  have  been 
intended  as  a  mortgage,  long  prevalent  but  re- 
pudiated by  this  court  in  Webb  v.  Rice,  6  Hill, 
219,  originated  from  a  disregard  of  that  dis- 
tinction. 

If,  however,  the  principle  established  in  the 
case  of  McOrea  v.  Purmort  would  justify  evi- 
dence of  an  agreement  by  Adams  to  apply 
DENIO  2. 


$1,000  of  consideration  money  expressed  in  his 
assigment  to  the  defendant  in  discharge  of  the 
current  rent,  if  the  question  depended  only  on 
the  consideration  clause,  as  to  which  I  express 
no  opinion,  yet  I  agree  with  that  court  that  it 
cannot  be  considered  applicable  where  the  de- 
fendant has,  in  addition  to  the  prima facie  evi- 
dence of  his  agreement  raised  by  the  consider- 
ation clause  to  pay  $3,000  as  the  consideration 
money,  entered  *into  an  absolute  cove-  [*32O 
nant  for  its  payment,  and  also  into  a  further 
covenant  to  pay  the  rent  in  question. 

It  is  conceded  by  the  plaintiff  in  error,  that 
had  the  covenant  and  the  two  notes  shown 
upon  their  face  that  they  were  all  but  parts  of 
the  same  con  tract,  then  the  parol  proof  offered 
would  have  been  contradictory  to  the  written 
proof.  I  think  they  must  be  considered  as  one- 
instrument.  They  were  all  executed  at  the 
same  time  and  form  a  part  of  one  transaction. 
I  admit  that  this,  as  was  contended  on  the  ar- 
gument, is  only  a  presumption,  open  to  be- 
rebutted  by  proof,  but  no  such  proof  was  of- 
fered. 

The  only  remaining  point  to  be  considered 
relates  to  the  consideration  of  the  $1,000  note. 
The  right  to  impeach  the  consideration  of  a 
sealed  instrument  applies  only  where  the  ac- 
tion or  set-off  claimed  is  founded  on  it.  2  R. 
S.,  406,  sec.  77.  This  note  formed  no  part  of 
the  ground  of  action  in  this  suit,  nor  was  the- 
set-off  founded  on  it.  But  if  it  be  conceded 
that  the  consideration  was  open  to  inquiry, yet 
I  concur  with  the  Supreme  Court,  that  it  is  not 
applicable  to  this  case.  The  evidence  offered 
was  not  to  show  a  want  or  failure  of  considera- 
tion. It  is  admitted  in  the  offer  that  there  was 
a  consideration.  There  was  no  failure.  The 
note  was  paid  at  maturity,  and  before  the  rent 
was  paid.  The  offer  was  to  show  a  differ- 
ent consideration  from  that  expressed  in  the 
note.  See,  also,  M'Curtie  v.  Stevens,  13  Wend., 
527. 

In  conclusion  I  will  add,  in  the  language  of 
Chancellor  Sandford  in  Meads  v.  Lansing  above 
cited,  that  "The  cases  in  which  oral  testimony- 
is  received  to  contradict  or  vary  a  written  in- 
strument have  been  sufficiently  extended;  and 
no  court  is  at  liberty  to  make  any  further  en- 
croachment on  the  Statute  of  Frauds,  or  upon 
the  salutary  rules  of  the  general  law  which  ex- 
clude oral  testimony  offered  to  defeat  or  vary 
instruments  in  writing."  Entertaining  these 
views,  I  am  of  opinion  that  the  judgment  of 
the  Supreme  Court  should  be  affirmed. 

Senator  Jones  also  delivered  a  written  opin- 
ion in  favor  of  affirmance. 

*On  the  question  being  put — "Shall  [*321 
this  judgment  be  reversed?" — the  members  of 
the  Court  voted  as  follows  : 

For  reversal — The  PRESIDENT  and  Senators 
Beers,  Bockee,  Chamberlain,  Deyo.  Emmons, 
Folsom,  Porter,  Scomtt,  Smith  and  Varney — 11. 

For  affirmance — Senators  Backus,  Hand, 
Jones,  Lott  and  Wright — 5. 

Judgment  reversed. 

Reversing-1  Hill,  601. 

Cited  in— 16  N.  Y.,  539  ;  38  N.  Y.,  264 ;  67  N.  Y.,  321 : 
5  H un,  308 ;  13  Hun,  185  ;  14  Hun,  207 ;  11  Barb., 593 ;  25 
Barb.,  208 :  47  Barb.,  219 ;  48  Barb..  95 ;  2  Rob.,  620. 
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BOYD  v.  WEEKS. 

Commencement  of  Suit — Pleading — Evidence. 

In  assumpsit  the  defendant  cannot  under  the  plea 
of  non  assumpsit  prove  that  the  plaintiff's  demand 
was  paid  after  the  commencement  of  the  suit. 

Semble,  however.that  where  the  suit  is  commenced 
by  capias,  a  defense  arising  after  the  issuing1  and 
before  the  return  of  the  process  may  be  given  in 
evidence  under  the  general  issue,  such  plea  having 
relation  to  the  time  of  the  declaration.  Per  Wai. 
worth,  Chancellor. 

Citations— 10  Barn.  &  C.,  676 ;  4  East,  502 ;  20. Johns., 
-414  ;  4  Barn.  &  C.,  390. 

ON  error  from  the  Supreme  Court,  to  review 
a  judgment  of  that  court  affirming  a  judg- 
ment recovered  by  Weeks  against  Boyd  in  the 
Court  of  C.  P.  of  the  City  and  County  of  N. 
Y. ,  in  a  suit  commenced  by  declaration  in  that 
court.  The  facts  appearing  upon  the  record 
and  bill  of  exceptions  in  the  C.  P.,  together 
with  the  reasons  for  the  judgment  of  affirm- 
ance, are  sufficiently  stated  in  the  report  of 
the  case  in  the  Supreme  Court,  in  5  Hill,  393. 

Mr.  Clinton  Dewitt,  for  plaintiff  in  error. 

Mr.  Edward  Sandford,  for  defendant  in 


The  Chancellor.  The  action  in  the  court 
below  was  commenced  by  the  filing  and  service 
of  a  declaration  under  the  statute,  for  the  re- 
covery of  the  amount  due  upon  a  promissory 
note  at  the  time  of  the  commencement  of  the 
322*]  suit.  The  defendant  *pleaded  the  gen- 
eral issue  only,  and  the  only  question  is  wheth- 
er he  was  authorized  under  that  plea  to  give 
in  evidence,  payment  of  the  note  pendente  lite. 
Under  the  general  issue,  the  defendant  may 
give  in  evidence  payment  of  the  debt  for  which 
assumpsit  is  brought,  if  such  payment  was 
made  previous  to  the  commencement  of  the 
suit,  so  that  the  plaintiff  at  that  time  had  no 
subsisting  cause  of  action.  And  this  principle 
has  been  carried  so  far  as  to  permit  the  defend- 
ant to  give  in  evidence,  under  the  general  issue, 
a  defense  which  arose  after  the  issuing  of  the 
writ  but  before  the  return  day  thereof,  upon 
the  ground  that  the  plea  relates  to  the  time  of 
the  declaration  and  not  to  any  previous  date. 
Warwick  v.  Beswick,  10  Barn.  &  C.,  676.  But 
a  defense  arising  subsequent  to  the  declaration 
must  be  pleaded  in  bar  of  the  further  continu- 
ance of  the  suit  and  not  in  bar  of  the  action 
generally.  Such  a  defense,  therefore,  cannot 
be  given  in  evidence  under  the  general  issue, 
but  must  be  specially  pleaded.  Le  Bretv.  Pa- 
pillon,  4  East,  502;  Covell  v.  Weston,  20  Johns., 
414  ;  Lee  v.  Levy,  4  Barn.  &  C.,  390.  And  if 
the  defense  has  arisen  subsequent  to  the  time 
when  the  defendant  has  pleaded  generally  to 
the  action,  he  should  set  up  the  defense  by  a 
plea  puis  darrein  continuance.  The  decision  of 
the  judge  who  tried  the  cause  was  therefore 
in  accordance  with  the  settled  rules  of  law  on 
this  subject,  and  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 

Senators  Lott,  Porter  and  Barlow  also 
delivered  written  opinions  in  favor  of  affirming 
the  judgment  of  the  Supreme  Court. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed  ?" — all  the  members  of  the 
Court  present  who  had  heard  the  argument,  to 
wit :  the  PRESIDENT,  the  CHANCELLOR  and 
144 


Senators  Backus, Beekman,  Beers,  Bockee,  Cham- 
berlain, Denniston,  Emmons,  Folsom,  Hand, 
Hard,  Johnson,  Jones,  Lester,  Lott,  Mitchell,  Por- 
ter, Sedgwick  and  Smith  (20)  voted  for  affirm- 
ance; and  the  judgment  of  the  Supreme  Court  was 
accordingly  affirmed. 

Affirming— 5  Hill,  393. 

Cited  in— 35  Barb.,  114 ;  43  Barb.,  193 ;  9  How.  Pr., 
568 ;  27  How.  Pr.,  186 ;  14  Abb.  Pr.,  32 ;  19  Abb.  Pr., 
263 ;  1  Sandf .,  625 ;  1  Rob.,  716 ;  4  Daly,  90. 


*STRIKER  0.  KELLY. 


[*323 


Sale  of  Lands  for  Non-Payment  of  Taxes — Party 
Setting  up  Title  under,  Must  Show  Authoi'ity 
to  Sell-Lease  to  Purchaser  as  Evidence — Open- 
ing Streets — Power  of  Supreme  Court. 

Where  a  party  sets  up  a  title  to  land  under  a  sale 
for  non-payment  of  an  assessment  for  opening1  a 
street  in  the  City  of  N.  Y.,  under  the  statute,  Sess. 
L.  of  1816,  p.  115,  sec.  2,  he  must  show  the  authority 
to  sell,  and  must,  therefore,  prove  that  the  collector 
has  made  affidavit  that  the  tax  had  been  demanded, 
etc.,  as  provided  by  the  Act. 

The  lease  given  to  the  purchaser,  though  it  is  made 
conclusive  evidence  of  the  regularity  of  the  sale, 
does  not  prove  the  authority  to  sell. 

The  power  conferred  upon  the  Supreme  Court  un- 
der the  laws  for  opening  streets  in  the  City  of  N.  Y. 
for  the  appointment  of  Commissioners  of  Estimate 
and  Assessment  and  the  confirmation  of  their  re- 
ports, is  not  incompatible  with  the  constitutional 
prohibition  against  a  justice  of  that  court  holding 
"any  other  office  or  public  trust."  Per  Gardiner, 
Preside?it,and  Lott,  Senator ;  Porter,  Senator, contra. 

Citations— 20  Johns.,  269 ;  7  Johns.,  541 ;  6  Cow.,  571 ; 
11  Wend.,  154;  2  Hill,  14 ;  8  Wend..  47-63  ;  Laws  1816. 
p.  114,  sec.  2 ;  4  Hill,  86 ;  2  R.  L.,  409,  sec.  178  :  421,  sec. 
186 ;  Laws,  1818,  p.  205,  sec.  5 ;  Laws,  1816,  p.  114,  sec.  2. 

ON  error  from  the  Supreme  Court.  Striker 
sued  Kelly  in  the  court  below  in  covenant, 
for  a  quarter's  rent  reserved  upon  the  demise  of 
certain  premises  in  the  twelfth  ward  of  the 
City  of  N.  Y.  The  defense  was  that  the  great- 
er part  of  the  demised  premises  had  been  sold 
for  a  long  term  of  years,  pursuant  to  proceed- 
ings taken  by  the  corporation  of  the  city  for 
the  non-payment  of  an  assessment  for  benefit, 
made  before  the  execution  of  the  lease,  upon 
the  opening  of  the  Ninth  Avenue  from  Forty- 
fifth  St.  to  the  Bloomingdale  road  ;  and  that 
the  title  under  the  sale  had  become  absolute  in 
the  purchaser,  to  whom  a  lease  had  been  duly 
executed,  before  the  rent  claimed  had  become 
payable.  Upon  the  trial  in  the  court  below  a 
verdict  for  the  plaintiff  was  taken  by  consent, 
subject  to  the  opinion  of  the  court  upon  a  case, 
with  liberty  to  the  court  to  enter  judgment  for 
the  plaintiff  or  defendant,  etc.,  and  with  liber- 
ty to  either  party  to  turn  such  case  into  a  spe- 
cial verdict,  or  bill  of  exceptions.  The  Supreme 
Court,  after  argument,  gave  judgment  for  the 
defendant;  upon  which  a  bill  of  exceptions  was 
settled,  which  forms  a  part  of  the  record  re- 
turned to  this  court  upon  the  writ  of  error. 
The  facts  proved  and  the  various  exceptions 
taken,  together  with  the  reasons  assigned  for 
the  judgment,  sufficiently  appear  in  the  report 
of  the  case  in  7  Hill,  9. 


NOTE.— 1.  Evidence— Tax  titles— Howfar  deed  is  ev- 
idence of  title.  See  Jackson  v.  Morse,  18  Johns.,  441, 
note;  Jackson  v.  Shepard.  7  Cow.,  88,  note. 

2.  Construction  of  statutes— When  in  derogation  of 
the  rights  of  property  or  the  common  law,  strictly  con- 
strued. See  Sharp  v.  Speir,  4  Hill,  76,  note. 

DENIO  2. 


1845 


STRIKER  v.  KELLY. 


324 


324*]     *Messrs.  R.  Mott  and  S.  Stevens, 

for  plaintiff  in  error,  among  other  points,  in- 
sisted that  the  power  conferred  upon  the  j  ustices 
of  the  Supreme  Court  by  the  statutes  concern- 
ing the  opening  of  streets  in  the  City  of  N.  Y. 
•constituted  the  holding  by  them  of  another  of- 
fice, contrary  to  the  7th  section  of  article  5  of 
the  Constitution  of  this  State  ;  and  that  the 
proceedings  which  resulted  in  the  sale  of  the 
demised  premises  in  this  case  were  consequent- 
ly void.  They  also  maintained  that  if  the  pro- 
ceedings were  otherwise  valid,  the  failure  of 
the  defendant  below  to  prove  that  an  affidavit 
showing  a  demand  and  non-payment  of  the  as- 
sessment had  been  made  by  the  collector  pur- 
,-suant  to  the  Act  of  1816,  Stat.  1816,  p.  113, 
sec.  2,  was  a  fatal  objection  to  the  title  derived 
under  the  sale  ;  and  that  the  lease  which  had 
been  given  was  only  evidence  of  the  regularity 
of  the  sale,  after  the  authority  to  make  it,  to 
which  the  affidavit  was  an  indispensable  req- 
uisite, had  been  first  shown. 
Mr.  P.  A.  Cowdrey,  for  defendant  in  er- 


Porter,  Senator.  The  first  inquiry  in  this 
•case  is,  whether  the  statutes  concerning  the 
opening  of  streets  in  the  City  of  N.  Y.  confer 
upon  the  justices  of  the  Supreme  Court  an  of- 
fice or  place  of  trust  other  than  that  which 
they  hold  as  such  justices.  In  determining 
this  question,  it  is  important  to  consider  the 
nature  of  the  authority  which  these  statutes 
confer  on  the  judges,  and  the  character  of  the 
jurisdiction  which  appertains  to  the  court 
which  they  are  appointed  to  hold.  If  the  pow- 
•  ers  respecting  streets  which  are  devolved  upon 
the  judges  are  such  in  their  nature  as  proper- 
ly belong  to  the  court,  there  can  be  no  objec- 
tion to  their  being  thus  lodged  ;  otherwise,  I 
apprehend  they  belong  to  another  office  or 
public  trust. 

The  Supreme  Court  has  repeatedly  deter- 
mined that  in  this  whole  class  of  cases  the 
judges  act  as  commissioners,  and  not  in  the  ex- 
ecution of  their  judicial  office.and  that  they  de- 
rive all  their  authority  from  the  statute  referred 
to.  In  the  Matter  of  Beekman  St.,  20  Johns., 
269,  Spencer,  Ch.  J.,  said:  "  It  is  true  we  act 
collectively  and  in  term  time,  and  a  majority 
325*]  present  *control  the  proceedings;  but 
we  act  as  commissioners,  and  in  the  same  way 
and  manner  as  we  used,  individually,  to  do 
under  the  Insolvent  Act.  The  statute  is  our 
guide,  and  we  must  proceed  by  the  rules  and 
in  the  manner  it  prescribes.  The  general  pow- 
ers and  jurisdiction  of  this  court  as  regards 
the  application  now  before  us  cannot  be 
brought  into  exercise."  In  this  opinion  the 
Supreme  Court  declare  not  only  that  the  judges 
act  in  these  cases  as  commissioners,  but  that 
they  cannot  act  as  a  court.  They  say  that  al- 
though the  matter  is  brought  by  the  statute 
within  their  jurisdiction,  yet  that  it  is  a  special, 
delegated  power  to  be  exercised  according  to 
the  statute,  and  is  not  subject  to  their  general 
judicial  powers.  As  the  Supreme  Court,  they 
hold  that  they  do  not  possess  any  control  over 
the  proceedings.  According  to  this  opinion 
their  important  functions  are  to  be  exercised 
in  accordance  with  the  provisions  of  the  com- 
mon law  in  the  protection  of  the  life,  liberty 
and  property  of  the  citizen,  and  in  super  vising 
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and  controlling  all  the  subordinate  tribunals  ; 
and  these  in  no  respect  assimilate  to  the  duties 
of  street  commissioners.  The  directions  of 
the  statute  are,  it  is  said,  to  be  followed  as  far 
as  they  go  ;  and  when  they  cease  the  powers 
and  duties  of  the  judges  cease.  The  case  of 
Staffed  v.  Mayor,  etc.,  of  Albany,  7  Johns., 
541,  proceeds  upon  the  same  principle.  An 
assessment  for  opening  a  street  had  been  con- 
firmed by  the  Mayor's  Court  of  the  City  of 
Albany  under  a  statute  clothing  that  court 
with  powers  somewhat  similar  to  those  under 
consideration.  The  court  subsequently  assum- 
ing to  act  judicially,  as  if  the  subject-matter 
had  been  under  their  control  like  other  mat- 
ters pending  before  them,  made  an  order  set- 
ting the  proceedings  aside  for  irregularity.  The 
validity  of  the  order  came  in  question  collater- 
ally in  the  case  referred  to,  and  the  Supreme 
Court  in  their  opinion  say:  "The  proceedings 
in  question  do  not  partake  at  all  of  the  nature 
of  judicial  proceedings.  There  is  nothing  to 
be  done  by  the  Mayor's  Court  but  to  affirm  or 
disaffirm  the  assessment."  "The  authority  un- 
der which  the  Mayor's  Court  acted  was  specif- 
ically derived  from  the  Legislature  and  must 
be  strictly  pursued.  When,  therefore,  the  as- 
sessment was  confirmed,  the  court  had  no  fur- 
ther powers;  they  werefunctus  officio." 

*There  is  no  analogy  between  this  pro-[*326 
ceeding  and  that  had  before  a  court  of  record 
in  the  progress  of  a  cause.  In  these  cases  the 
court  act  quasi  commissioners.  In  the  Matter 
of  Third  St.,  6  Cow.,  571,  Savage,  Ch.  J.,  in 
giving  the  opinion  of  the  court  says:  "There- 
port  being  once  confirmed  becomes  irrevocable 
unless  it  be  voluntarily  waived  by  all  the  par- 
ties concerned.  We  do  not  act  as  a  court  in 
these  matters,  but  as  commissioners  appointed 
by  the  Legislature."  Again;  in  the  Matter  of 
Canal  St.,  11  Wend.,  154,  the  same  judge  says: 
"When  we  are  reviewing  the  proceedings  of 
the  commissioners  of  estimate  and  assessment," 
we  act  as  commissioners,  and  "when  once  their 
report  is  confirmed  by  this  court  it  cannot  be 
opened  and  reviewed  again  in  the  same  court. 
We  cannot  set  aside  these  proceedings  upon 
the  merits  any  more  than  arbitrators  can  do 
so,  after  having  signed  and  published  their 
award."  In  the  Matter  of  Mount  Morris  Square, 
2  Hill,  14,  the  late  Mr.  J.  Cowen,  after  repeat- 
ing with  approbation  the  doctrine  of  the  case 
of  Beekman  St.,  above  referred  to,  adds:  "Our 
powers  are  likened  to  those  of  a  commissioner 
under  the  Insolvent  Act.  Our  award  is,  there- 
fore, like  that  of  any  inferior  magistrate  hav- 
ing a  limited  jurisdiction,  and  we  have  no 
power  to  open  it  on  motion  any  more  than  a 
justice  would  have  to  open  a  summary  con- 
viction before  him."  These  cases  and  others 
which  might  be  referred  to,  show  conclusively 
that  the  Supreme  Court,  from  the  time  the 
question  first  arose,  have  in  these  cases  consid- 
ered themselves  as  acting  as  commissioners  ; 
and  I  think  the  argument  in  favor  of  that  po- 
sition cannot  be  controverted. 

It  is  argued  that  the  acts  of  the  court  under 
these  statutes  are  of  a  judicial  character,  and 
that  the  cases  referred  to  proceed  upon  the  dis- 
tinction between  the  general  and  ordinary  ju- 
risdiction of  the  court  and  the  special  and  lim- 
ited authority  which  is  conferred  upon  it  by 
the  statutes.  It  need  not  be  denied  that  the 
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court  in  these  matters  acts  judicially;  for  the 
admission  of  that  position  will  not  sustain  the 
decision  under  consideration.  There  are  many 
judicial  duties  which  cannot  constitutionally 
be  thrown  upon  the  Supreme  Court.  The  sur- 
rogate in  his  court,  the  recorder's  court  and 
courts-martial  proceed  judicially,  but  no  one 
327*]  *will  pretend  that  the  Legislature  could 
authorize  the  judges  of  the  Supreme  Court  to 
hold  these  courts.  If  a  statute  should  author- 
ize the  judges  to  hold  the  courts  now  held  by 
justices  of  the  peace  and  try  the  issues  now  de- 
termined in  these  courts,  would  not  another 
office  be  conferred  upon  them?  Could  they  be 
authorized  to  hold  the  Court  of  C.  P.  in  any 
county  in  the  State?  This  will  scarcely  be 
pretended.  The  Constitution  has  not  conferred 
upon  the  Supreme  Court  all  manner  of  judi- 
cial power.  The  general  common  law  powers 
and  jurisdiction  of  a  Supreme  Court  of  Judi- 
cature of  the  State  are  recognized  by  the  Con 
stitution;  and  it  appears  to  me  that  when  that 
instrument  declares  that  the  judges  of  that 
court  shall  "hold  no  other  office  or  public 
trust,"  it  is  intended  to  limit  their  powers  and 
duties  to  such  as  appropriately  belong  to  that 
high  tribunal,  and  that  the  prohibition  extends 
to  a  judicial  as  well  as  any  other  office.  The 
obvious  design  was  to  confine  the  labors,  serv- 
ices and  responsibilities  of  the  judges  who  sit 
in  that  court  inviolably  to  those  judicial  duties 
and  powers  which  are  inherent  in  the  court, 
or  which  from  analogy  appropriately  belong 
there.  The  powers  and  duties  appertaining  to 
it  as  the  highest  court  of  original  common  law 
jurisdiction  in  the  State  were  well  understood. 
They  are  sufficiently  ample,  and  burdensome 
enough  in  themselves  without  the  addition  of 
other  judicial  powers.  I  do  not  deny  that  the 
Legislature  may  apply  those  powers  to  new 
cases;  but  they  must  be  such  as  come  within 
the  acknowledged  scope  of  its  general  juris- 
diction. It  cannot  enlarge  or  abridge.  It  may 
authorize  the  court  to  perform  particular  du- 
ties that  it  had  never  before  performed;  but 
they  must  be  duties  belonging  to  its  depart- 
ment of  the  government.  They  must  not  only 
be  judicial  duties,  but  such  judicial  duties  as 
appertain  to  that  court  in  the  exercise  of  its 
jurisdiction  as  the  Supreme  Court  of  Judica- 
ture. The  clause  of  the  Constitution  in  ques- 
tion is  prohibitory,  and  forbids  that  any  other 
powers  shall  be  conferred  upon  the  judges,  or 
that  any  other  duties  shall  be  required  of  them 
than  such  as  belong  strictly  to  the  Supreme 
Court  of  Judicature.  A  natural  jealousy  is 
therein  expressed,  and  also  a  will  to  confine 
328*]  those  high  officers  *of  the  government 
to  the  exercise  of  their  appropriate  functions. 
If  the  Legislature  can  authorize  and  require 
the  Supreme  Court  to  perform  these  duties  of 
commissioners  under  the  street  law,  because 
they  are  judicial  in  their  nature,  what  hinders 
it  from  requiring  them  to  perform  a  large  por- 
tion of  the  duties  of  the  Canal  Board?  for  they 
are  clearly  judicial  in  their  nature. 

Again ;  the  admitted  fact  that  these  proceed- 
ings are  not  of  such  a  nature  that  they  can  be 
revised  until  they  are  brought  before  the  court 
by  a  certiorari  and  again  passed  upon  and  made 
a  matter  of  record  in  that  court,  proves  to  my 
mind  that  these  judges  are  executing  some 
other  trusts  and  duties  than  such  as  belong  to 
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the  court.  Indeed,  the  prevailing  opinion  in  the 
Supreme  Court  seems  to  concede  that,  while 
performing  the  duties  in  question,  the  court 
is  acting  as  "an  inferior  and  limited  court." 
This  is  also  necessarily  implied  from  the  con- 
sideration that  it  is  subject  to  the  command 
contained  in  the  certiorari  to  make  return  of 
their  proceedings  into  the  Supreme  Court.  Thia 
liability  to  review  in  the  Supreme  Court  can 
only  exist  in  the  case  of  a  subordinate  tribunal, 
and  of  itself  proves  that  it  is  a  distinct  juris- 
diction. If,  then,  the  judges  while  perform- 
ing those  duties  of  commissioners,  form  a  dis- 
tinct, inferior  and  subordinate  tribunal,  it  fol- 
lows necessarily  that  it  must  be  another  tribunal 
than  the  Supreme  Court.  If  another  tribunal, 
and  the  officers  composing  it  are,  in  fact,  the 
judges  of  the  Supreme  Court,  how  can  it  be 
said  that  they  hold  no  "other  office  or  public 
trust?"  While  executing  that  commission  they 
are  compelled  to  lay  aside  their  character,  and 
devest  themselves  of  their  powers  as  judges,  and 
assume  those  of  commissioners  clothed  with 
special  and  limited  powers.  There  is  no  diffi- 
culty in  the  same  individual  holding  two  office* 
at  the  same  time.  The  same  person  may  be 
first  judge  of  a  county,  and  also  surrogate  of 
the  same  county;  and  he  may  hold  different 
courts  and  exercise  different  powers  without 
causing  any  confusion  of  ideas  or  of  business. 
In  the  same  manner  the  judges  of  the  Supreme 
Court,  if  they  were  not  prohibited  by  the  Con- 
stitution, might  sit  in  and  exercise  all  the  pow- 
ers of  any  inferior  judicial  tribunal.  But  while 
performing  those  duties,  it  would  be  a  misno- 
mer to  call  that  *tribunal  the  Supreme  [*82f> 
Court.  It  would  be  inferior  to  it  and  subject 
to  its  supervision  and,  of  course,  not  the  same 
tribunal.  It  cannot,  in  any  proper  or  admissi- 
ble sense,  be  said  to  be  executing  the  same 
"office  or  public  trust."  It  is  possible  that 
these  commissioners  may  possess  many  of  the 
attributes  of  a  court,  as  is  supposed  by  the 
Chancellor  in  the  case  of  President,  etc.,  of 
Brooklyn  v.  Patchen,  8  Wend. ,  47  ;  but  the 
question  does  not  turn  upon  that  fact,  but 
rather  upon  the  question  whether  it  is  inferior 
and  subordinate  and,  consequently,  another 
court. 

I  cannot,  therefore,  come  to  any  other  con- 
clusion than  that  the  statutes  which  confer 
upon  the  judges  of  the  Supreme  Court  the 
powers  in  question  do  profess  to  give  them  an- 
other office  or  public  trust  than  that  of  judges 
of  that  court;  and  in  this  respect  I  am  of  opin- 
ion that  they  violate  the  Constitution,  and  are 
void. 

It  remains  to  consider  whether  in  other  re- 
spects the  sale  of  the  demised  premises  was. 
legal.  The  Statute,  L.  of  1816,  p.  114,  sec.  2, 
provides  that  when  an  assessment  shall  not  be 
collected  "  and  the  collector  shall  make  affida- 
vit of  his  demanding  the  money  two  several 
times  of  such  owner  or  owners  of  the  said  lands 
as  may  reside  in  the  said  city.and  that  they  have 
neglected  or  refused  to  pay  the  same,  etc., 
then  and  in  any  such  case  it  shall  and  may  be 
lawful  for  the  mayor,  etc.,  to  take  order  for 
advertising  the  said  lands  and  tenements, or  any 
of  them,  for  sale,"  etc.(a)  The  objection  was 
distinctly  taken  on  the  trial  that  there  was  no- 

(a)  If  the  owner  cannot  be  found  in  the  city  an 
affidavit  to  that  effect  is  to  be  made. 
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proof  of  a  demand  of  payment  before  proceed 
ing  to  sell,  nor  any  evidence  that  the  collector 
had  made  the  affidavit  required  by  the  statute. 
The  objection  was  overruled;  and  it  is  npw  in- 
sisted that  this  defect  was  fatal  to  the  defense. 
The  answer  which  is  given  is  that  the  same 
section  declares  that  the  lease  to  be  executed 
to  the  purchaser  "Shall  be  conclusive  evidence 
that  the  sale  was  regular  according  to  the  pro- 
visions of  this  Act."  The  question  then  is:  Sup- 
pose there  was,  in  fact,  no  demand  or  affidavit 
33O*]  as  required  by  the  Act,  does  the  *giv- 
ing  of  the  lease  cure  the  defect?  There  are 
certain  cardinal  rules  on  this  subject  which  I 
find  no  where  better  expressed  than  by  Bron- 
son,  J.,  in  Sharp  v.  Spier,  4  Hill,  86.  He  says: 
"  Every  statute  authority  in  derogation  of  the 
common  law  to  devest  the  title  of  one  and 
transfer  it  to  another  must  be  strictly  pursued 
or  the  title  will  not  pass.  This  is  a  mere  naked 
power  in  the  corporation,  and  its  due  execu- 
tion is  not  to  be  made  out  by  intendment.  It 
must  be  proved.  It  is  not  a  case  for  presum- 
ing that  public  officers  have  done  their  duty; 
but  what  they  have  in  fact  done  must  be 
shown. "  The  cases  there  cited  abundantly  sus- 
tain those  positions.  The  section  of  the  Act 
above  cited  is  the  one  that  gives  the  power  of 
sale;  and  that  confers  the  power  only  upon  a 
condition.  The  language  is  express:  "When- 
ever the  collector  shall  make  affidavit,"  etc." 
The  object  of  the  law  was  that  there  should  be 
not  only  a  regular  assessment  and  non-pay- 
ment, but  also  that  the  owner  should  have  per- 
sonal and  official  notice  of  the  assessment  and 
demand  of  payment;  and  that  must  be  re- 
peated to  give  him  ample  warning  that  he  is  in 
danger  of  losing  his  land.  These  were  not 
meant  to  be  an  idle  ceremony  to  be  dispensed 
with  or  not  at  the  pleasure  of  the  corporation, 
but  as  a  substantial  protection  against  surprise; 
and  this  provision  of  the  Act  shows  how  cau- 
tious and  guarded  the  law  is  when  the  title  of 
the  owner  of  land  is  to  be  devested.  This  Act 
is  in  derogation  of  the  common  law  right  of 
the  owner,  and  is,  therefore,  to  be  construed 
strictly  and  must  be  strictly  followed.  By  the 
terms  of  the  Act,  no  sale  could  take  place  until 
the  affidavit  of  the  collector  had  been  made. 
The  affidavit  is  made  as  necessary  as  the  assess- 
ment. The  statute  has  made  it  a  condition 
upon  which  the  corporation  may  proceed  to 
sell;  and  the  courts  have  no  power  to  dispense 
with  it.  It  is  no  answer  that  the  Act  has  de- 
clared that  the  "lease  shall  be  conclusive  evi- 
dence that  the  sale  was  regular."  It  is  not  the 
regularity  of  the  proceedings  at  the  sale  or  im- 
mediately connected  with  the  act  of  selling, 
that  is  sought  to  be  impeached.  The  objection 
is  that  the  foundation  of  the  right  to  sell  at  all 
however  regular  the  proceedings  at  the  sale, 
has  not  been  shown  by  the  proof.  I  cannot 
33 1*]  consider  this  part  of  *the  statute  as  dis- 
pensing with  the  affidavit  any  more  than  with 
the  proof  of  assessment,  or  of  any  other  im- 
portant step  in  these  proceedings.  In  my 
opinion  the  defendants  failed  to  show  a  power 
to  sell  in  the  corporation;  amdfor  this  reason, 
also,  I  think  the  judgment  should  be  reversed. 

Gardiner.  President.  The  constitutional 
question  presented  in  this  case  is  one  of  great 
importance.  The  authority  of  the  Supreme 
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Court,  which  is  now  challenged,  has  been  ex- 
ercised for  nearly  forty  years.  Interests,  to  an 
extent  at  this  time  difficult  to  estimate,  have 
originated  in  and  depend  upon  proceedings 
under  statutes,  the  validity  of  which  is  now  for 
the  first  time  questioned.  The  high  tribunal 
upon  which  these  peculiar  powers  have  been 
conferred,  although  at  different  times  enter- 
taining different  opinions  as  to  the  character 
in  which  it  acted,  has  uniformly  assumed  the 
constitutionality  of  the  laws,  and  that  it  could 
rightfully  exercise  the  powers  thereby  con- 
ferred. It  is  now,  however,  insisted  that  the 
Act  of  1813  authorizing  an  application  by  the 
Corporation  of  the  City  of  N.  Y.  to  the  Su- 
preme Court  for  the  appointment  of  Commis- 
sioners of  Estimate  and  Assessment  is  uncon- 
stitutional and  void. 

All,  it  is  presumed,  will  agree,  that  the  con- 
stitutional restriction  relied  upon  on  behalf  of 
the  plaintiff  in  error  refers  to  the  judges  as  in- 
dividuals, and  not  to  the  court  of  which  they 
are  the  officers.  The  object  for  which  it  was  in- 
troduced into  the  Constitution,  undoubtedly, 
was  to  confine  the  individual  to  the  discharge 
of  his  duties  as  a  member  of  the  court,  and  to 
prevent  his  being  burdened  with  those  of  other 
offices  or  public  trusts.  It,  however,  left  the 
Legislature  free  to  confer  such  additional  pow- 
ers upon  the  court  as  the  exigences  of  the  pub- 
lic might  require.  Accordingly  the  Chief  Jus- 
tice, in  the  dissenting  opinion,  admits  that  if 
the  case  could  be  regarded  as  enlarging  the  ju- 
risdiction of  the  court  by  conferring  new  judi- 
cial powers,  it  would  be  unobjectionable.  The 
question  would,  therefore,  seem  to  be  whether 
the  authority  conferred  by  the  Statute  was  be- 
stowed upon  the  Supreme  Court,  or  upon  the 
individuals  who  might  happen  from  time  to 
time  to  be  the  judges,  to  be  executed  by  them 
as  Commissioners  appointed  by  the  [*332 
Legislature.  There  can  be  no  doubt  as  to  the 
intention  of  the  Legislature.  They  designed 
to  vest  the  authority  in  the  court.  By  the  Act 
of  1813,  2  R.  L.,  409,  sec.  178,  the  application 
for  the  appointment  of  Commissioners  of  Esti- 
mate and  Assessment  is  to  be  made  "to  the  Su- 
preme Court  of  Judicature  of  this  State."  It 
is  then  made  lawful  for  said  court  to  make  the 
appointment.  The  commissioners  are  to  make 
a  report  and  to  give  notice  when  it  will  be  pre- 
sented to  the  court.  The  court,  again,  is  to 
hear  what  may  be  alleged  against  the  report, 
and  to  confirm  it  or  refer  it  again  to  the  com- 
missioners; and  when  finally  approved  it  is 
declared  to  be  conclusive,  and  the  amount 
required  to  be  paid  becomes  a  lien  upon  the 
premises  assessed,  and  may  be  collected  by  dis- 
tress and  sale.  Id.,  421,  sec.  186.  If  by  this 
statute  the  authority  is  not  conferred  upon  the 
court  in  its  legal  character  as  a  judicial  tribu- 
nal, it  is  not,  I  think,  in  the  power  of  language 
to  do  so. 

The  power  in  question  is  emphatically  a  judi- 
cial one,  for  it  is  an  authority  to  hear,  try  and 
adjudge.  I  am  aware  that  in  one  part  of  the 
Act  of  1818,  Stat.,  p.  205,  sec.  5,  an  application 
respecting  these  Commissioners  of  Estimate 
and  Assessment  is  authorized  to  be  made  to  the 
Supreme  Court  "  or  any  one  of  the  justices 
thereof;"  but  the  statute  being  inpari  materia, 
it  was  not  seriously  contended  that  a  different 
tribunal  was  indicated  than  that  referred  to  in 
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the  former  statutes.  Besides,  one  of  the  jus- 
tices may  properly  discharge  these  duties,  be- 
cause by  the  Constitution  one  judge  is  compe- 
tent to  hold  the  court.  The  statute  relating  to 
referees  confers  upon  the  court  powers  in 
many  respects  similar  to  those  under  consid- 
eration. The  court  is  authorized  without  the 
consent  of  the  parties,  to  appoint  referees,  who 
are  to  hear  the  evidence,  and  in  the  first  in- 
stance determine  the  questions  of  law  and  fact. 
Their  decision  may  be  reviewed  by  the  court 
at  the  instance  of  either  of  the  parties,  and  it 
may  confirm  the  report  and  give  judgment 
upon  it,  or  may  send  it  back  for  another  trial. 
It  might  be  objected  with  equal  plausibility 
that  the  appointment  of  referees  was  an  ex- 
ecutive and  not  a  judicial  act,  and  that  to 
countenance  its  validity  would  sanction  an  act 
of  legislative  encroachment.  In  the  case  of 
referees  it  may  be  said  that  the  litigant  parties 
333*]  are  in  *court  but  a  similar  jurisdic- 
tion is  conferred  upon  the  court  to  review  the 
determination  of  arbitrators  upon  the  mere 
agreement  of  the  parties.  The  referees,  it 
is  true,  are  officers  of  the  court,  but  these 
commissioners  are  also  quasi  officers,  and  may 
in  like  manner  be  compelled  to  perform  their 
duty  by  attachment.  Matter  of  Canal  St.,  11 
Wend.,  154.  The  mode  of  acquiring  jurisdic- 
tion varies  in  each  of  the  cases.  The  suit  may 
be  commenced  by  capias  or  declaration  in  the 
case  of  a  reference,  by  the  agreement  of  the 
parties  and  petition  in  the  case  of  arbitration, 
and  under  the  statute  in  question,  by  an  appli- 
cation to  the  court  for  the  appointment  of  com- 
missioners. 

That  the  Legislature  has  a  right  to  confer 
jurisdiction  upon  the  Supreme  Court  to  con- 
duct proceedings  of  the  nature  indicated  in  this 
Act  cannot,  it  appears  to  me,  be  questioned. 
They  are  analogous  to  proceedings  in  rem  in 
admiralty,  where  the  only  notice  to  the  parties 
interested  in  the  property  is  by  advertisement 
in  a  newspaper.  Again  ;  the  practice  under 
the  statute  shows  that  the  judges  must  have 
acted  as  a  court.  The  commissioners  were  ap- 
pointed by  rule  entered  in  the  minutes  of  the 
Supreme  Court,  reciting  that  a  petition  had  been 
presented  to  the  court,  and  the  order  purports 
to  be  made  by  the  court.  The  report  is  to  the 
court,  and  the  order  of  confirmation  is  made  by 
it  and  is  entered  in  the  minutes;  and  it  has  the 
same  effect  as  a  rule  for  final  judgment  in  other 
cases  in  that  court.  In  addition  to  this  the 
papers  are  placed  on  its  files  and  certified  by 
its  clerk  under  its  seal.  The  same  practice  pre- 
vails in  all  the  other  proceedings  under  the 
Act.  It  would  be  an  extraordinary  and  pecul- 
iar feature,  if  mere  statutory  commissioners 
should  not  only  use  the  office,  books,  clerk  and 
seal  of  the  Supreme  Court,  but  should  also  as- 
sume the  official  designation  and  act  in  the 
name  of  that  tribunal.  The  practice,  however, 
in  my  judgment,  is  entirely  consistent  with  the 
provisions  of  the  statute,  aud  I  cannot  doubt 
but  that  the  sound  conclusion  upon  the  whole 
matter  is,  that  new  powers  of  a  judicial  nature 
have  been  conferred  upon  the  Supreme  Court  to 
be  executed  by  that  court  and  its  judges  and  oth- 
er officers  in  the  same  legal  character  in  which 
they  transact  their  other  judicial  business. 
334*]  *I  am  satisfied  also  that  the  court  in 
the  exercise  of  its  authority  in  these  matters.as 
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in  all  other  cases,  acts  as  a  court  of  general 
and  not  one  of  limited  jurisdiction.  The  Con- 
stitution created  a  single  and  not  a  duplicate 
court;  and  it  involves  a  useless  confusion  of 
ideas  fo  regard  it  when  performing  one  class  of 
its  duties  as  acting  in  an  inferior  and  subordi- 
nate character,  while  in  respect  to  all  other 
matters  it  is  confessedly  a  tribunal  of  supreme 
original  jurisdiction.  It  is  no  answer  to  this 
view  of  the  subject, that  the  duties  of  the  court 
concerning  streets  must  be  performed  in  the 
manner  particularly  prescribed  by  the  statute. 
It  is  only  saying  that  the  law  must  be  strictly 
followed,  a  remark  equally  applicable  to  all 
courts  and  tribunals.  To  render  the  contrary 
argument  available  it  must  be  shown  that  the 
judges.when  acting  upon  the  business  relating 
to  streets,  cannot  exercise  the  ordinary  powers 
of  the  court,  so  far  as  they  are  applicable;  and 
that  they  have  no  claim  to  the  personal  immu- 
nity, and  the  presumption  in  favor  of  their 
jurisdiction,  which  appertain  to  judges  of  su- 
perior courts  of  record.  The  practice  adopted 
in  these  cases,  already  referred  to,  affords 
strong  evidence  of  the  right  of  the  court  to 
bring  into  exercise  its  ordinary  powers.  The 
case  of  President,  etc.,  of  Brooklyn  v.  Patchen, 
8  Wend.,  47-63,  in  this  court,  which  arose 
under  a  similar  statute, is  an  authority  in  point. 
The  opinion  of  the  Chancellor  in  that  case  is 
directly  opposed  to  that  of  Spencer,  Ch.  J. ,  in 
the  case  of  Beekman  St.,  20  Johns., 269;  and  in 
the  Matter  of  Canal  St.,  before  referred  to,  Sav- 
age, Ch.  J.,  speaking  of  proceedings  under  the 
statute  in  question,  says  :  "  We  act  also  as  a 
court  in  many  respects,  and  I  think  in  all  re- 
spects except  in  reviewing  our  own  decisions." 
What  court,  I  would  respectfully  ask?  The 
statute  speaks  only  of  the  Supreme  Court,  and 
to  that  tribunal  alone  is  the  power  delegated. 
The  presumption  in  favor  of  jurisdiction  at- 
taches to  the  proceedings  of  courts  of  general 
jurisdiction  on  account  of  the  high  character  of 
the  tribunal  and  the  presumed  ability  of  the 
judges.  The  reasons  upon  which  the  presump- 
tion is  founded  exist  to  the  same  extent  in  re- 
gard to  proceedings  under  this  statute  as  in 
other  cases. 

The  practice  prevailing  in  the  Supreme  Court 
of  issuing  a  *certiorari  to  the  judges,  in  [*335 
order  to  review  proceedings  had  before  them 
in  assessment  cases  is  peculiar,  and  as  it  seems 
to  me  incongruous;  but  if  I  am  correct  in  the 
positions  already  assumed,  it  will  be  unneces- 
sary to  examine  the  cases  which  are  said  to  es- 
tablish that  practice.  I  can  only  say,  that  if 
such  a  writ  had  been  awarded  in  this  case, and 
a  correct  transcript  of  the  proceedings  under 
consideration  had  been  returned,  the  return 
would  have  shown  that  these  proceedings  were 
had  before  the  same  court  which  issued  the 
writ.  I  am,  therefore,  of  opinion  that  no  consti- 
tutional provision  has  been  violated  in  the  pro- 
ceedings relating  to  the  assessment  in  question. 

I  am  satisfied  also  that  the  order  confirming 
the  report  of  the  Commissioners  of  Estimate 
and  Assessment  was,  under  the  circumstances 
disclosed  at  the  trial,  conclusive  evidence  of 
the  regularity  of  the  prior  proceedings ;  and  I 
should  vote  for  the  affirmance  of  the  judgment 
of  the  Supreme  Court  but  for  the  defect  in  the 
defendant's  evidence,  to  which  I  will  now  ad- 
vert. 
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The  authority  to  sell  on  account  of  the  non- 
payment of  an  assessment  depends  upon  the 
performance  of  certain  preliminary  acts.which 
must,  in  all  cases,  be  shown  to  have  been  per- 
formed where  title  is  sought  to  be  established 
under  such  sale.  It  is  indispensable  that  an 
affidavit  should  be  made  by  the  collector  pur- 
suant to  the  Act  of  1816,  Stat.  1816.  p.  114,sec. 
2.  The  reasoning  of  the  Chief  Justice  in  the 
dissenting  opinion  given  in  the  court  below, 
seems  to  me  so  conclusive  upon  this  branch  of 
the  case,  that  I  do  not  think  it  necessary  to  add 
any  further  remarks.  For  this  reason  alone  I 
think  the  judgment  of  the  Supreme  Court 
should  be  reversed. 

Senators  Lester  and  Lot€  delivered  written 
opinions  in  favor  of  reversing  the  judgment  of 
the  Supreme  Court  upon  the  last  point  men- 
tioned in  the  opinion  of  the  President ;  and 
Senator  Lott  declared  that  he  concurred  in 
other  respects  in  the  opinion  delivered  by  Mr. 
J.  Beardsley  in  the  court  below. 

Senator  Jones  delivered  a  written  opinion 
in  favor  of  affirmance. 

336*]  *On  the  question  being  put— "Shall 
this  judgment  be  reversed  ?" — the  members  of 
the  Court  voted  as  follows: 

For  reversal — The  PRESIDENT  and  Senators 
Backus,  Beekman,  Beers,  Bockee,  Deyo,Emmons, 
Hand,  Hard,  Lester,  Lott,  Porter,  Sedg  wick,  Smith, 
Varney  and  Wright — 16. 

For  affirmance — Senator  Jones. 

Senator  Lott  then  proposed  the  following 
resolution: 

Resolved,  That  the  making  of  the  affidavit  by 
the  collector,  as  required  by  the  Act  of  April 
12,  1816,  for  the  more  effectual  collection  of 
taxes  and  assessments  in  the  City  of  N.  Y.,  is 
an  essential  part  of  the  power  to  sell  for  assess- 
ments or  taxes  under  the  provisions  of  that 
Act;  and  that  the  lease  given  by  the  corpora- 
tion is  not  evidence  that  such  an  affidavit  has 
been  made  so  as  to  support  the  sale,  without 
proof  of  the  making  of  such  affidavit  before 
the  premises  were  advertised  for  sale. 

On  the  question  being  put  upon  adopting  said 
resolution,  all  the  members  of  the  Court  pres- 
ent and  voting,  to  wit :  the  PRESIDENT  and 
Senators  Backus,  Beekman,  Beers,  Bockee, Deyo, 
Folsom,  Hand,  Lester,  Lott,  Porter,  Sedgwick, 
Varney  and  Wright  (14),  voted  in  the  affirmative, 
and  the  resolution  was  accordingly  adopted. 

Judgment  reversed. 

Reversing— 7  Hill,  9. 

Street  assessment—  Sale  for  non-payment  —Pur- 
chaser must  show  authority.  Commented  on — 6  Barb., 
223. 

Cited  in-4  N.  Y.,  437 ;  55  Am.  Dec.,  281 :  46  N.  Y., 
115,  n. ;  61N.Y.,63;  65N.Y..299;  7  Hun.  649:  26  Hun, 
306 ;  30  Hun,  420 ;  9  Barb.,411 :  10  Barb..  476 :  59  Barb., 
486 ;  61  Barb.,  471 :  42  How.  Pr.,  117 ;  52  Mo.,  515 ;  65 
Pa.  St.,  155 ;  3  Am.  Rep.,  621. 

.Lease  or  comptroller's  deed— As  to  what  conclusive. 
Reviewed— 2  Barb.,  117. 

Explained— 1  Flipp,  TJ.  S.,  480. 482. 

Cited  in-3  Denio.  600 ;  2  N.  Y.,  69 ;  3  N.  Y..  401 ;  5 
N.  Y.,  368,  522;  10  N.  Y.,  330;  59  N.  Y.,  284;  9  Barb., 
411;  19  Barb..  649;  38  Barb.,  73;  29  Iowa,  392;  4  Am. 
Rep.,  230. 

Opening  streets— Constitutionality  of  proceedings. 
Distinguished-3  Denio,  252 ;  24  N.  Y.,  587. 

Cited  in— 3  N.  Y..  523 ;  12  N.  Y.,  410;  22  N.  Y.,  83 ; 
17  Barb.,  232;  20  How.  Pr..  4;  40  How.  Pr.,  339:  11 
Abb.  Pr.,  326 ;  3  Daly,  175 ;  26  Minn.,  449 ;  4  N.W.  Rep., 
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Wills — Estate  Tail — Statute — Conveyance  of  De- 
terminable Fee— Acknowledgment  of  Consid- 
eration in  Deed — Contradiction  of — Feme 
Covert. 

Where  a  testator  by  will,  after  devising  lands  to 
his  wife  during  widowhood,  devised  the  same  lands 
to  R.,  his  daughter,  and  the  heirs  of  her  body  for- 
ever from  and  after  the  decease  or  remarriage  of 
his  wife,  with  a  limitation  over  to  the  children  of 
one  N.  in  case  R.  died  without  issue :  held,  that  a 
remainder  in  fee  tail  was  attempted  to  be  devised 
to  R.,  which  the  statute  abolishing  entails  changed 
into  a  remainder  in  fee  simple. 

The  acknowledgment  of  consideration  in  a  deed 
of  lands  cannot  be  contradicted,  in  a  case  free  from 
fraud,  for  the  purpose  of  defeating  the  conveyance. 

So  held  where  the  conveyance  was  by  a  feme 
covert,  acknowledged  according  to  the  statute. 

*One  seised  of  a  determinable  fee  (e.  a.,  an  [*337 
estate  in  fee  subject  to  be  defeated  by  the  happen- 
ing of  an  event  upon  which  an  executory  devise  is 
limited)  may  convey  the  estate,  and  the  grantee 
will  take  it  accompanied  by  the  same  determinable 
quality  which  belonged  to  it  in  the  hands  of  his 
grantor.  Per  Porter,  Senator. 

Citations -1  R.  L.,  52,  sec.  1 :  1  R.  S.,  722,  sec.  3 ;  723, 
sec.  13:  4  Kent,  Com.,  9,  10,  403;  20  Johns.,  483:  2 
Cow.,  333 ;  4  N.  H.,  429 ;  8  Conn.,  304 ;  16  Wend.,  473 ; 
Kent.  Com..  4th  ed.,  403. 

ON  error  from  the  Supreme  Court.  The 
plaintiffs  in  error  brought  ejectment  in 
the  Supreme  Court  against  Townsend,  and 
upon  the  trial  the  jury  found  a  special  verdict, 
upon  which  that  court  gave  judgment  for  the 
defendant;  and  the  plaintiffs  thereupon  brought 
error  to  this  court.  For  the  facts  found  by  the 
verdict  and  the  opinion  of  the  court  below  see, 
2  Hill,  554. 

Mr.  S.  Stevens,  for  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  defendant  in 
error. 

Porter,  Senator.  The  terms  of  the  devise 
in  favor  of  the  testator's  daughter  Rachel,  the 
wife  of  J.  Knickerbacker,  are  such  as  are  ap- 
propriate to  create  an  estate  tail  as  to  a  moiety 
of  the  residue  of  the  testator's  real  estate,  if  it 
were  now  possible  so  to  limit  an  estate  in  lands. 
But  as  such  an  estate  cannot  now  exist,  it  is 
insisted  on  behalf  of  the  plaintiffs  that  the  will 
ought  to  be  so  construed  as  to  give  the  tes- 
tator's daughter  only  an  estate  for  life,  with 
remainder  to  her  children.  If  this  were  so, 
the  children  would  take  as  purchasers  and  not 
as  the  heirs  of  their  mother,  and  their  title 
would  not  be  prejudiced  by  the  conveyance  of 
the  daughter.  This,  it  is  argued,  would  ef- 
fectuate the  intention  of  the  testator,  who 
clearly  indicated  the  children  of  his  daughter 
as  the  ultimate  objects  of  his  bounty,  and  did 
not  intend  that  their  mother  should  be  enabled 
to  defeat  their  estate.  It  is,  undoubtedly,  a  car- 
dinal principle  in  the  construction  of  wills  that 
the  intention  of  the  testator  must  control;  sub- 
ject however  to  the  qualification  that  such  in- 
tention be  conformable  to  the  rules  of  law. 
Here  it  is  manifest  that  he  intended  to  create 
an  estate  tail;  and  in  that  particular  mode  he 
did  unquestionably  intend  that  the  enjoyment 
of  this  property  should  be  secured  to  the  chil- 
dren of  his  daughter  after  the  death  of  their 
mother,  who,  by  force  of  the  entailment,  would 
have  held  the  *premises  for  her  life.  [*338 
The  statute  has  not  only  frustrated  the  inten- 
tion thus  to  limit  the  estate;  but  in  such  cases 
it  has  prescribed  as  a  substitute  a  limitation  of 
its  own,  by  declaring  that  where  any  person 
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would,  independently  of  the  Act,  become 
seised  in  fee  tail  of  any  lands  by  virtue  of  any 
devise,  etc.,  such  person,  "instead  of  becom- 
ing seised  thereof  in  fee  tail,  shall  be  deemed 
and  adjudged  to  be  seised  thereof  in  fee  simple 
absolute."  1  R.  L.,  52,  sec.  1;  1  R.  S.,  722, 
sec.  3.  There  is,  therefore,  no  escape  from  the 
conclusion  that  the  testator's  daughter,  Mrs. 
Knickerbacker,  took  an  estate  in  fee  simple, 
to  commence  in  possession  at  the  termination 
of  the  estate  devised  to  her  mother. 

But  the  counsel  for  the  plaintiffs  insists  that 
the  devise  of  the  moiety  of  the  residue  to  Mrs. 
Knickerbacker  was,  during  the  widowhood  of 
the  testator's  wife,  a  contingent  remainder;  and 
consequently  that  nothing  passed  by  the  deed 
executed  by  her  and  her  husband  to  Bleecker 
in  1809,  Mrs.  Visscher,  the  first  tenant  for 
life,  being  then  living  and  unmarried.  I  am 
satisfied,  however,  that  the  remainder  was  a 
vested  and  not  a  contingent  one.  A  remainder 
is  vested  where  the  interest  is  fixed,  although 
it  may  be  uncertain  whether  it  will  ever  take 
effect  in  possession.  It  is  the  present  capacity 
of  taking  effect  in  possession  if  the  possession 
were  to  become  vacant,  that  distinguishes  a 
vested  from  a  contingent  remainder.  Kent, 
Com.,  4th  ed.,  403.(a)  The  rule  was  well  set- 
tled at  common  law,  and  it  is  now  made  a  pro- 
vision of  the  Revised  Statutes.  1  R.  S.,  723, 
sec.  13.  Mrs.  Knickerbacker,  immediately 
upon  the  death  of  the  testator,  had  a  fixed  in- 
terest in  the  premises.  Until  she  joined  in  the 
conveyance  to  Bleecker,  she  had  at  all  times  a 
capacity  to  take  upon  the  happening  of  the 
death  or  remarriage  of  Mrs.  Visscher.  It  fol 
lows  that  her  estate  was  a  vested  remainder. 

The  next  question  which  was  discussed  on 
the  argument  relates  to  the  quality  of  the  fee 
devised  to  Mrs.  Knickerbacker  in  the  premises 
in  question.  Assuming  that  the  devise  over 
to  the  children  of  Nicholas  Visscher,  in  the 
339*]  event  mentioned  in  the  *will,  was  valid 
as  an  executory  devise,  the  estate  of  Mrs.  K. 
was  determinable  upon  the  happening  of  that 
event.  It  was,  however,  an  estate  which  she 
could  convey,  and  vest  in  her  grantee.  "A 
qualified  base  or  determinable  fee  is  an  interest 
which  may  continue  forever,  but  the  estate  is 
liable  to  be  determined  without  the  aid  of  a 
conveyance  by  some  act  or  event  circumscrib- 
ing its  continuance  or  extent."  4  Kent,  Com., 
9.  The  same  writer  says  that  estates  in  fee 
which  are  liable  to  be  defeated  by  executory 
devise  are  determinable  fees,  and  that  if  the 
owner  of  such  an  estate  conveys  in  fee  the 
determinable  quality  of  the  estate  follows  the 
transfer;  and  this,  he  says,  is  founded  upon 
the  sound  maxim  of  the  common  law,  that 
nemo  potest  plus  juris  in  alium  transferre  quam 
ipxe  Tiabet.  Id.,  9,  10.  The  estate  of  Mrs. 
Knickerbacker  was,  therefore,  one  which  could 
be  aliened;  and  as  she  died  leaving  issue,  the 
condition  annexed  to  the  fee  is  destroyed,  and 
her  grantee  acquired  an  absolute  estate  in  the 
premises. 

But  the  limitation  over  to  the  children  of 
Nicholas  Visscher  was  itself  void.  It  was  to 
take  effect  upon  the  indefinite  failure  of  issue 
of  Mrs.  Knickerbacker;  and  if  estates  tail  were 
legal,  would  have  been  a  remainder  limited 

(a)  See  the  authorities  referred  to  by  Beardsley, 
J.,  in  Vanderheyden  v.  CrandaU,  ante,  pp.  9-18. 
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upon  an  estate  tail  in  Mrs.  K.  In  determin- 
ing that  she  took  an  estate  in  fee  simple  by 
force  of  the  statute  abolishing  entails,  it  fol- 
lows of  course  that  remainders  limited  to  take 
effect  upon  the  failure  of  issue  in  tail  are  void. 
Lion  v.  Burtiss,  20  Johns.,  483;  Wilkesv.  Lyon, 
2  Cow.,  333. 

Mrs.  Knickerbacker,  being  seised  in  fee  sim- 
ple (subject  to  the  life  estate  of  Mrs. Visscher), 
joined  with  her  husband  in  a  deed  of  bargain 
and  sale  to  Bleecker  in  fee,  which  she  ac- 
knowledged in  the  manner  required  of  a  feme 
covert  to  pass  her  title  to  land.  This  convey- 
ance is  expressed  to  be  in  consideration  of 
$50;  but  it  is  found  by  the  special  verdict  that 
no  consideration  was  paid,  and  for  this  reason 
the  plaintiffs'  counsel  insists  that  the  deed  is 
void.  The  cases  relied  on  to  sustain  this  po- 
sition are  those  in  which  no  consideration 
whatever  was  mentioned  in  the  deed ;  and 
they  depend  upon  a  different  principle.  The 
question  here  is,  whether  the  plaintiffs  are  at 
liberty  to  *contradict  the  admission  of  [*34O 
consideration  contained  in  the  deed  itself,  for 
the  purpose  of  defeating  the  estate  attempted 
to  be  conveyed.  I  apprehend  that  there  is  no 
authority  for  such  a  position,  and  that  it  would 
be  unheard  of  to  allow  a  grantor  to  avoid  his 
own  conveyance  and  thus  to  defeat  the  title 
which  he  had  conveyed  in  all  the  forms  of 
law,  by  proving  that  the  consideration  which 
he  haa  acknowledged  had  not  in  fact  been 
paid ;  unless  in  connection  with  such  proof 
he  offered  to  show  fraud  in  the  transaction. 
In  Morse  v.  Shattuck,  4  N.  H. ,  429,  Richard- 
son, Ch.  J.,  says:  "It  is  perfectly  well  set- 
tled that  a  consideration  expressed  in  a  deed 
cannot  be  disproved  for  the  purpose  of  defeat- 
ing the  conveyance,  unless  it  be  on  the  ground 
of  fraud.  The  same  doctrine  is  contained  in 
Belden  v.  Seymour,  8  Conn.,  304,  and  in 
McCrea  v.  Purmort,  16  Wend.,  473,  Cowen,  J., 
in  delivering  the  opinion  of  the  court,  said : 
"  A  party  is  estopped  by  his  deed.  He  is  not 
permitted  to  contradict  it.  So  far  as  a  deed  is 
intended  to  pass  a  right,  or  to  be  the  exclusive 
evidence  of  a  contract,  it  concludes  the  parties 
to  it. "(a)  The  fact  that  the  conveyance  was 
by  a  married  woman  makes  no  difference.  She 
was  competent  to  convey  her  land  in  the  man- 
ner prescribed  by  law,  and  can  no  more  im- 
peach her  conveyance  than  any  other  person, 
and  she  and  her  heirs  are  as  much  concluded 
by  it  as  though  she  were  afeme  sole.  It  is  true 
she  is  incompetent  to  make  a  contract  by  way 
of  covenant  in  a  deed  or  otherwise,  but  that 
principle  has  no  application  to  this  case.  There 
is  no  attempt  here  to  affect  her  title  by  force 
of  any  covenant,  but  only  to  sustain  her  con- 
veyance executed  in  due  form  of  law. 

Having,  therefore,  shown  an  absolute  title 
to  the  premises  in  question  in  Mrs.  Knicker- 
backer, and  a  valid  conveyance  in  fee  from 
her,  it  follows  that  the  plaintiff,  Mrs.  Grout, 
cannot  claim  as  devisee  under  the  will  because 
the  whole  estate  was  given  to  her  mother,  nor 
as  heir  of  her  mother  because  she  conveyed 
her  whole  title  in  her  lifetime.  The  judgment 
of  the  Supreme  Court  should  be  affirmed. 

* Senator  Clark  also  delivered  a  [*341 
written  opinion  in  favor  of  affirmance,  and, 

(a)  See,  also.  Hurn  v.  Soper,  6  Har.  &  J.,  276. 
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On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  had  heard  the  argument,  to 
•wit:  the  PRESIDENT  and  Senators  Backus, 
Beers,  Bockee,  Burnham,  Chamberlain,  Clark, 
Deyo,  Emmons,  Folsom,  Hand,  Jones,  Lester, 
Lott,  Porter,  Sedgwick,  Smith,  Talcott,  Varney 
and'Wright  (20),  voted  in  favor  of  affirmance. 

Judgment  affirmed. 

Affirming— 2  Hill,  554. 

Cited  in— 16  Hun,  75;  1  Barb..  580:  28  Barb.,  106; 
10  Abb.  Pr.,  335 ;  1  Rob.,  182 ;  8  How.  U.  8.,  564  ;  50 

AVis.,  667. 


CURTIS  ET  AL.  v.  KNOX,  President,  etc. 

Usury — Receipt  of  by  Cashier,  Indictable — Priv- 
ilege of  Witness. 

Where  the  cashier  of  a  bank  receives  usury  in  dis- 
counting a  note  in  behalf  of  the  bank,  he  is  liable 
to  an  indictment  under  the  statute  making  usury  a 
misdemeanor. 

Accordingly,  where  a  bank  sued  upon  a,  note,  and 
the  defendant  called  the  cashier  as  a  witness  to 
prove  that  usury  was  taken  by  the  bank  upon  dis- 
counting it,  who  swore  that  he  was  apprenensive 
that  his  answers  would  lead  to  a  conviction  of  him- 
self for  usury,  held  that  he  was  privileged  from  tes- 
tifying. 

Citations— 4  Wend.,  229,  254 ;  4  Bl.  Com.,  36 ;  Hale, 
P.  C.,  233,  613 ;  Laws,  1837,  p.  487,  sec.  6 ;  5  Mass.,  53. 

ON  ERROR  from  the  Supreme  Court.  The 
action  in  the  court  below  was  assumpsit, 
brought  by  Knox,  as  President  of  the  Bank  of 
Yernon,  an  institution  organized  under  the 
general  Banking  Law,  against  Curtis,  Peabody 
<fe  Tillotson,  as  maker  and  indorsersof  a  prom- 
issory note.  Each  of  the  defendants  pleaded 
non  asaumpsit,  and  the  cause  was  tried  before 
Gridley,  C.  Judge,  at  the  Oneida  Circuit  in 
October,  1842.  The  plaintiff  made  the  proof 
necessary  to  entitle  him  to  recover ;  upon 
which  the  defendants  called  one  Case,  who 
was  admitted  to  be  a  large  stockholder  in  the 
bank,  and  to  have  been  such  from  its  first  or- 
ganization, and  offered  to  prove  by  him  that 
he  was  cashier  of  the  Bank  of  Vernon  when 
the  note  in  question  was  discounted  by  that 
bank  ;  and  that  the  same  was  discounted  for 
the  accommodation  of  Curtis,  the  maker,  and 
upon  the  condition  that  he  should  receive  the 
proceeds  in  an  acceptance  made  by  the  bank 
342*]  *of  a  sight  draft  dated  twenty  days 
ahead,  the  usual  sum  charged  for  discount  be- 
ing also  paid.  Case  declined  to  testify,  on  the 
ground  that  his  answers  might  criminate  him- 
self ;  and  he  stated  on  oath  that  he  was  appre- 
hensive that  if  he  should  testify  his  answers 
might  lead  to  a  conviction  of  himself  for  a 
misdemeanor  in  receiving  usury.  The  defend- 
ants' counsel  insisted  that  the  case  was  not 
such  as  to  enable  the  witness  to  take  that 
ground,  and  requested  the  judge  so  to  advise 
him  and  to  require  him  to  testify.  The  judge 
refused  to  do  so,  and  stated  that  if  the  witness 
entertained  a  real  apprehension  that  his  an- 
swers would  convict  him  of  usury,  he  was 
privileged  from  testifying.  The  witness  per- 
sisted in  his  refusal  and  was  excused  from  tes- 
tifying, and  the  defendants'  counsel  excepted 
to  the  decision  of  the  judge.  The  jury  found 
a  verdict  for  the  plaintiff.  The  defendants  at 
the  July  Term,  1843,  moved  the  Supreme 
DENIO  2. 


Court  for  a  new  trial  on  a  bill  of  exceptions, 
which  was  refused,  and  judgment  was  entered 
on  the  verdict.  The  defendants  brought  error. 

Mr.  J.  A.  Spencer,  for  plaintiffs  in  error, 
insisted  that  Case  should  have  been  compelled 
to  testify.  He  said  that  if  usury  was  taken 
upon  the  discounting  of  the  note  it  was  done 
by  the  bank,  and  not  by  the  witness,  who 
could  not  upon  the  facts  offered  to  be  proved 
have  been  guilty  of  the  offense  of  usury. 

Mr.  T.  Jenkins,  for  defendant  in  error, 
said  that  in  misdemeanors  all  who  in  any  way 
participate  in  the  act  are  principals;  and  that 
if  Case  as  an  officer  of  the  bank  took  usury 
upon  the  discounting  of  the  note  he  was  liable 
to  be  indicted  equally  as  though  he  was  acting 
in  a  business  of  his  own.  He  referred  to  4 
Bl.  Com.,  38;  1  Hale,  P.  C.,  233,  615;  Stat. 
1817,  p.  487,  sec.  6. 

Lott,  Senator.  No  rule  is  better  settled 
than  that  a  witness  is  privileged  from  testify- 
ing where  his  answers  would  subject  him  to  a 
penalty  or  render  him  liable  to  conviction  for 
a  criminal  offense.  The  court  is  to  determine 
whether  the  case  is  such  *that  the  an-  [*343 
swers  can  criminate  him,  and  he  is  then  to 
judge  from  his  own  knowledge  of  the  particu- 
lar facts  whether  he  can  safely  answer.  People 
v.  Mather,  4  Wend.,  229,  254.  The  question 
in  this  case  is,  whether  the  witness  was  so  sit- 
uated that  he  could  be  guilty  of  the  offense  of 
usury  in  the  transaction  in  question.  If  he 
could  be,  then  his  oath  that  he  was  apprehen- 
sive that  his  testimony  might  lead  to  his  con- 
viction is  conclusive ;  for  the  court  cannot 
judge  without  a  knowledge  of  his  agency  in 
the  transaction,  whether  it  was  of  a  character 
to  render  him  culpable  or  not.  It  appears  that 
he  was  the  cashier  and  a  large  stockholder  in 
the  institution;  and  it  is  not  improbable,  there- 
fore, that  the  negotiation  for  the  discount  of 
the  note  in  question  was  carried  on  with  him, 
and  that  he  was  the  actor  in  the  transaction 
and  in  fact  received  the  usury.  If  so,  he 
would,  in  my  opinion,  be  liable,  though  he 
acted  in  behalf  of  the  bank;  as  much  so  as  if 
he  had  entered  into  the  transaction  on  his  own 
account  and  for  his  individual  benefit.  In  mis- 
demeanor's all  the  actors  are  principals.  4  Bl. 
Com.,  36;  1  Hale,  P.  C.,  233,  613.  The  of- 
fense consists  in  receiving  usury,  Stat.  1837, 
p.  487,  sec.  6;  and  it  seems  to  me  to  be  no  an- 
swer to  such  a  charge  that  another  partici- 
pated in  the  guilt  and  received  the  profits  of 
the  unlawful  bargain.  In  Com.  v.  Frost,  5 
Mass.,  53,  the  point  now  under  consideration 
was  discussed  by  the  court;  and  it  was  strongly 
intimated  that  the  agent  would  be  liable, 
though  the  point  was  not  directly  decided. 

I  am,  therefore,  of  opinion  that  the  circuit 
judge  ruled  correctly,  and  that  the  judgment 
of  the  Supreme  Court  ought  to  be  affirmed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal  —  Senators  Clark,  Hand  and 
Varney — 3. 

For  affirmance — The  PRESIDENT  and  Sena- 
tors Beers,  Bockee,  Chamberlain,  Deyo,  Emmons, 
Folsom,  Lester,  Lott,  Mitchell,  Porter,  Smith  and 
Talcott— 13. 

Judgment  affirmed. 
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344*]     *POST  ET  AL.  v.  ARNOT. 

Mortgage— Sale  under  Foreclosure — Subsequent 
Sale  on  Executionon  Prior  Judgment— Tender 
of  Amount  of  Mortgage  and  Costs. 

A  mortgage  executed  In  1827,  was  foreclosed  by 
advertisement  in  1830.  and  B  became  the  purchaser 
at  the  sale.  A  judgment  was  docketed  intermedi- 
ate the  mortgage  and  the  foreclosure,  and  upon  a 
fl.  fa.  issued  on  this  judgment  after  the  foreclosure, 
the  premises  were  sold  to  A.,  who  after  receiving 
the  sheriff's  deed  tendered  to  B.  the  amount  due  on 
the  mortgage  with  the  costs  of  the  foreclosure, 
which  he  refused  to  receive.  In  ejectment  by  A 
against  the  tenants  of  B,  held,  that  the  plaintiff  was 
not  entitled  to  recover. 

A  tender  to  the  mortgagee  or  his  assignee  after  the 
law  day,  does  not  operate  to  discharge  the  lien  of 
the  mortgage.  Per  Hart,  Johnson,  Sedgwick.Bock- 
ee  and  Clark,  Senators. 

A  statute  foreclosure  does  not  change  the  remedy 
of  a  judgment  creditor  whose  judgment  was  dock- 
eted after  the  mortgage  and  before  the  foreclosure, 
and  he  may,  notwithstanding,  sell  the  premises  on 
execution.  Per  Gardiner,  President,  and  Talcott  and 
Lester.  Senators;  Porter,  Johnson  and  Sedgwick, 
Senators,  contra. 

Citations— 18  Johns.,  110 :  7  Paige,  344 ;  21  Wend., 
467 :  Laws,  1822,  p.  48,  sec.  3 :  4  Paige,  61,  531 ;  1  Hill, 
107 ;  2  Wend..  297 ;  8  Johns.,  334  :  4  Cow..  417 ;  7 
Cow.,  21 ;  Co.  Litt.,  207  a,  209  b,  sees.  335,  338 ;  26 
Wend.,  541 ;  2  R.  S.,  546,  sec.  8 ;  5  Johns.  Ch.,  35. 

ON  error  from  the  Supreme  Court.  Arnot 
brought  ejectment  in  the  court  below 
against  Post  and  the  other  plaintiffs  in  error, 
and  obtained  a  verdict,  which  the  defendants 
in  that  court  moved  to  set  aside  on  a  bill  of 
exceptions  The  motion  was  denied  and  judg- 
ment was  entered  on  the  verdict;  upon  which 
the  defendants  bring  error  here.  The  facts, 
together  with  the  opinion  of  the  court,  are  re- 
ported in  6  Hill,  65.  The  leading  facts  upon 
which  the  questions  of  law  arise  may  be  brief- 
ly recapitulated  as  follows:  Both  parties  de- 
rived title  from  Joseph  Vial,  who  with  Uriah 
Smith  owned  the  premises  and  mortgaged  them 
to  one  Winans,  in  May,  1827,  to  secure  the 
payment  of  $600,  payable  by  installments, 
within  about  two  years  thereafter.  Simeon 
Benjamin  by  mean  assignments  became  the 
owner  of  this  mortgage,  and  in  1830  foreclosed 
it  by  advertisement,  and  became  himself  the 
purchaser  at  a  price  which  left  a  considerable 
surplus  beyond  the  amount  due  and  the  costs 
of  the  advertisement  and  sale.  The  defendants 
are  his  tenants. 

In  August,  1827.  J.  J.  and  C.  V.  J.  Rosevelt, 
recovered  a  judgment  against  Vial  and  two 
other  persons  in  the  Supreme  Court  for  over 
$700,  and  in  1886  the  premises  in  question 
were  sold  by  the  sheriff  of  Chemung  Co.  by 
345*]  virtue  of  a  fi.  fa.  *issued  upon  this 
judgment  to  the  plaintiff  below  for  $150,  and 
he  received  a  sheriff's  deed  dated  in  May, 
1838.  In  September,  1838,  the  plaintiff  tend- 
ered to  Benjamin  the  principal  and  interest 
due  on  the  mortgage  with  the  costs  of  the  fore- 
closure, which  he  refused  to  receive.  The 
judge  instructed  the  jury  that  the  tender  so 
proved  discharged  the  lien  of  the  mortgage  and 
devested  the  title  which  Benjamin  had  acquired 
under  the  statute  foreclosure,  and  that  the 
plaintiff  was  entitled  to  recover.  The  defend- 
ants excepted  to  the  charge  and  to  the  decision 
of  the  judge  admitting  the  evidence  of  the 
tender. 

Mr.  B.  D.  Noxon,  for  plaintiffs  in  error. 
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1.  The  Statute,  2  R.  S.,  546,  sec.  8,  makes  a, 
foreclosure  by  advertising  a  bar  to  any  equity 
of  redemption  of  the  mortgagor  and   of  all 
claiming  under  him,  by  title  subsequent  to  the 
mortgage;    except  mortgagees  and  judgment 
creditors  who  became  such  prior  to  the  sale 
made  pursuant  to   the    advertisement.     The 
plaintiff  was  neither  a  mortgagee  nor  a  judg- 
ment creditor.     By  virtue  of  the  sale  under  the 
judgment  and  his  purchase  and  the  sheriff's 
deed,   he  became  the  grantee  or  assignee  of 
Vial;  and  the  interest  which  he  sets  up  was 
foreclosed  and  extinguished  by  the  statute  fore- 
closure.    The  lien  of  the  judgment  was  also 
extinguished  by  the  sale. 

2.  If  the  plaintiff  had  a  right  to  redeem,  he 
could  avail  himself  of  such  right  only  by  bill 
in  equity.     A  bare  tender  after  foreclosure  had 
no  legal  effect  whatever.  Merritt  v.  Lambert,  7 
Paige,  344;   Vroom  v.  Ditmas,  4  Id.,  526;  Ben- 
edict v.  Oilman,  Id.,  58;   Van  Buren  v.  Olm- 
stead,  5  Id.,  9;  Klock  v.  CronkUte,  1  Hill,  107, 

3.  A  tender  of  the  money  due  on  a  mort- 

fage,  after  the  day  of  payment  has  passed, 
oes  not  discharge  the  lien.  Merritt  v.  Lam- 
bert, supra. 

Mr.  J.  A.  Collier,  for  defendant  in  error. 
The  statute  foreclosure  under  which  the  de- 
fendants claimed  title  did  not  impair  or  affect 
the  junior  judgment  under  which  the  plaintiff 
subsequently  purchased.  That  judgment  was, 
prior  to  the  foreclosure,  a  valid  lien  upon  the 
premises;  and  as  it  was  not  "  in  *any  [*346 
way  affected  "  by  the  foreclosure,  it  remained 
such  lien  after  the  foreclosure  had  taken 
place.  One  of  the  essential  attributes  of  a  lien 
by  judgment  is  the  power  of  the  judgment 
creditor  to  procure  the  real  estate  which  is  af- 
fected by  the  lien  to  be  sold  for  the  payment 
of  the  judgment  debt.  It  cannot  be  correct  to 
say  that  the  rights  and  interests  of  the  judg- 
ment creditor  are  not  prejudiced  or  in  any  way 
affected  by  a  transaction  which  destroys  the 
power  to  sell  altogether,  and  which  changes 
the  legal  authority  to  proceed  by  execution  into 
a  mere  right  to  redeem  in  equity.  The  plaint- 
iff, therefore,  by  his  purchase  on  the  execution 
became  the  owner  of  the  premises  subject  to 
the  prior  mortgage,  which  was,  as  to  him,  un- 
foreclosed. 

Upon  well  settled  principles  the  tender 
which  he  subsequently  made  of  the  whole 
amount  due,  discharged  the  lien  of  the  mort- 
gage and  entitled  the  plaintiff  to  recover. 
Jackson  v.  Grafts,  18  Johns.,  110;  Edwards  v. 
Ins.  &  L.  Co.,  21  Wend.,  467;  8.  0.,  in  error, 
26 /d,  541. 

Hard,  Senator.  It  is  undoubtedly  a  well 
settled  principle  that  a  tender  at  the  day,  of  the 
amount  secured  by  a  mortgage  upon  lands, 
extinguishes  the  lien.  It  has  been  decided  in 
this  State,  although  the  principle  is  a  departure 
from  the  ancient  law,  that  a  tender  after  the 
day,  and  before  foreclosure,  discharges  the 
lien.  But  where  the  mortgage  has  been  fore- 
closed there  is  no  authority  for  saying  that  a 
tender  to  the  purchaser  under  the  foreclosure 
will  extinguish  his  title.  The  case  of  Jackson 
v.  Crafts,  18  Johns.,  110,  referred  to  in  the 
opinion  of  the  court  below  does  not  contain 
any  such  feature.  The  tender  to  which  ef- 
fect was  given  in  that  case  was  made  before 
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foreclosure.and  the  sale  which  was  subsequent- 
ly made  pursuant  to  advertisement,  was  held  to 
be  irregular  and  fraudulent.  It  is  true  that  the 
broad  proposition  was  laid  down  that  a  tender 
after  the  day  extinguishes  the  mortgage.  This 
has,  however,  been  decided  the  other  way  by 
the  Chancellor,  Merritt  v.  Lambert,  7  Paige,  344, 
and  the  doctrine  is  certainly  a  questionable 
one.  The  case  of  Edwards  v.  Ins.  &  L.  Co. ,  21 
Wend.,  467,  is  also  relied  upon  in  the  opinion 
347*]  of  the  Supreme  *Court.  In  that  case 
a  tender  after  a  foreclosure  sale  was  held  to 
discharge  the  lien.  But  there  was  a  marked 
distinction  between  that  case  and  the  present. 
The  mortgagee  there  was  a  corporation,  by  the 
charter  of  which  it  was  provided  that  the  mort- 
gages which  it  should  take  should  be  made 
payable  in  not  less  than  one  year,  but  no  fore- 
closure could  take  place  within  five  years  if 
the  interest  should  be  punctually  paid;  and 
even  after  foreclosure,  if  the  premises  should 
be  purchased  by  the  corporation,  they  were 
declared  to  be  subject  to  redemption  while  they 
remained  in  its  hands  unsold,  and  besides,  if 
the  mortgagee  neglected  to  dispose  of  the  prop- 
erty so  purchased  within  five  years  it  was  for- 
feited to  this  State.  Stat.  1822,  p.  48,  sec.  3.  It 
was  held  that  the  day  of  payment  was  virtual- 
ly extended  so  as  to  embrace  the  whole  period 
during  which  the  corporation  kept  the  proper- 
ty and,  consequently,  that  a  tender  made  at 
any  time  prior  to  a  sale  by  them  was  as  effect- 
ual as  though  made  on  the  day  named  in  the 
mortgage.  I  think,  therefore,  that  the  judg- 
ment of  the  Supreme  Court  is  not  sustained  by 
the  authorities  to  which  the  present  Chief  Jus- 
tice has  referred. 

The  saving  provision  in  the  8th  section  of  the 
Statute  Concerning  Mortgages  was  designed 
to  protect  the  rights  of  incumbrancers  inter- 
vening between  the  execution  of  a  mortgage 
and  the  time  of  its  foreclosure  by  advertise- 
ment, upon  the  assumption  that  upon  such  a 
foreclosure  the  incumbrancer  would  not  nec- 
essarily have  any  personal  notice  of  the  pro- 
ceeding. But  the  saving  was  not  designed  to 
enlarge  the  rights  of  the  incumbrancers,  nor  to 
abridge  those  of  the  mortgagee.  In  the  opin- 
ion of  the  Supreme  Court  it  is  said  that  the  ef- 
fect of  such  a  foreclosure,  as  to  an  intervening 
mortgagee  or  judgment  creditor,  is  only  equiv- 
alent to  the  assignment  of  the  mortgage  so 
foreclosed  to  the  purchaser  at  the  sale.  This 
doctrine  would,  I  think,  produce  very  injuri- 
ous consequences  to  the  parties  interested  in  the 
first  mortgage.  Should  the  mortgagee,  or  his 
assignee  in  this  case,  become  the  purchaser  un- 
der a  foreclosure,  though  he  would  be  entitled 
to  be  let  into  possession,  he  would  have  no  fur- 
ther claim  against  the  mortgagor  (whose  liabil- 
ity to  the  extent  of  the  amount  bid  would  be 
348*]  discharged),  and  yet  he  *would  be  lia- 
ble to  be  turned  out  at  any  time  upon  being 
tendered  the  amount  due  upon  the  mortgage, 
without  any  compensation  for  even  permanent 
improvements,  which  would  inure  to  the  ben- 
efit of  the  parties  holding  the  junior  lien,  or 
any  return  of  the  surplus  which  he  had  paid 
to  the  mortgagor  beyond  the  sum  due  on  the 
mortgage.  I  suppose  the  object  of  the  Legis- 
lature, in  the  saving  provision  referred  to,  to 
have  been  to  save  the  junior  incumbrancers 
from  the  consequences  of  having  a  hasty  sale 
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made  by  virtue  of  the  prior  lien  without  notice 
to  them,  and  that  the  effect  of  the  provision  is 
to  subrogate  the  junior  incumbrancers  for  the 
mortgagors,  and  also  to  change  the  character 
of  the  intermediate  liens  from  legal  into  equi- 
table ones.  Merritt  v.  Lambert,  cited  supra. 
The  junior  lien  is  in  this  manner  preserved; 
but  it  cannot  be  enforced  by  barely  tendering 
the  money  due  on  the  older  mortgage,  for  this- 
would  not  ipso  facto  transfer  the  title  discharged 
of  the  prior  lien.  The  proper  remedy  is  by  bill 
in  equity,  where  equitable  conditions  may  be 
imposed  and  the  interests  of  all  the  parties  can 
be  protected.  Prior  to  the  sale  on  the  judgment 
the  statute  afforded  the  Rosevelts,  the  judg- 
ment creditors,  an  adequate  remedy.  That  sale 
could  have  no  other  effect  than  to  constitute 
the  plaintiff  below,  who  became  the  purchaser, 
the  assignee  of  those  judgment  creditors,  with 
power  to  redeem  in  a  proper  mode,  which  I 
have  before  pointed  out.  I  am  of  opinion  that 
the  judgment  of  the  Supreme  Court  shall  be 
reversed. 

Porter,  Senator.  The  question  in  this  case 
is,  whether,  when  a  mortgage  has  been  fore- 
closed according  to  the  statute,  by  advertise- 
ment, and  the  premises  are  subsequently  sold 
by  virtue  of  a  judgment  docketed  intermediate 
the  mortgage  and  the  foreclosure,  and  the  pur- 
chaser on  execution  has  tendered  to  the  pur- 
chaser upon  the  foreclosure  the  amount  due 
upon  the  mortgage  and  the  costs  of  foreclos- 
ing, the  title  derived  under  the  mortgage  is 
thereby  extinguished.  The  Supreme  Court 
have  held  that  it  is.  They  hold  that  the  stat- 
ute foreclosure  amounts,  as  against  the  judg- 
ment creditor,  to  nothing  more  than  an  assign- 
ment of  the  mortgage,  and  that  it  does  not  af- 
fect the  lien  *of  the  judgment  upon  [*34$> 
the  mortgagor's  equity  of  redemption,  or  the 
manner  in  which  that  lien  is  to  be  enforced; 
and  that  the  purchaser  at  the  sheriff's  sale  in 
this  case  acquired  the  legal  title  and,  conse- 
quently, the  right  to  redeem. 

This  decision  I  think  gives  a  new  view  of 
the  statute  relating  to  the  foreclosure  of  mort- 
gages. It  is  not,  moreover,  based  upon  any  pri- 
or authority,  but  rests  solely  upon  the  reason- 
ing by  which  it  is  accompanied.  As  the  case  ia 
one  which  may  be  expected  frequently  to  oc- 
cur, and  as  the  conclusions  at  which  I  have 
arrived  differ  from  those  of  the  Supreme  Court, 
I  approach  the  discussion  with  no  little  diffi- 
dence. To  present  an  intelligent  view  of  the 
question,  it  will  be  necessary  to  consider  the 
respective  rights  of  the  mortgagor,  mortgagee 
and  judgment  creditor  in  the  premises,  and 
their  several  estates  and  liens;  and  if  there  is 
an  agreement  in  opinion  in  these  particulars, 
all  must  anive  at  the  same  conclusion.  Al- 
though the  mortgagor  in  terms  conveys  the 
estate  to  the  mortgagee  in  fee  simple,  to  be- 
come void  upon  the  performance  of  a  condi- 
tion, yet  the  law  deems  the  mortgage  only  a 
specific  lien,  for  the  security  of  the  money 
mentioned  in  the  condition.  The  legal  title  to 
the  premises  remains  in  the  mortgagor.  Though 
his  interest  is  denominated  an  equity  of  re- 
demption, that  name  is  used  rather  to  indicate 
the  proceedings  he  is  required  to  pursue  to  re- 
move the  incumbrance,  than  as  a  definition  of 
his  estate.  He  is,  in  truth,  the  tenant  of  the 
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freehold,  and  the  mortgage  is,  in  effect,  a  pow- 
er of  attorney  to  the  mortgagee,  authorizing 
him,  upon  the  non-performance  of  the  condi- 
tion mentioned,  to  sell  and  convey  the  premi- 
ses. This  sale,  by  virtue  of  this  power  and  the 
statute,  carries  the  absolute  estate  to  the  pur- 
chaser, if  there  are  no  other  liens. 

In  this  case  the  Rosevelt  judgment  became 
a  lien  upon  the  title  of  the  mortgagor,  young- 
er than  the  mortgage.  The  plaintiffs  in  the 
judgment  could  have  proceeded  immediately 
to  sell  the  estate  of  the  mortgagor,  and  the  pur- 
chaser would  then  have  acquired  the  whole  ti- 
tle, subject  to  the  mortgage.  He  would  have 
stood  in  the  place,  and  have  acquired  all  the 
title  and  interest  which  the  mortgagor  had  im- 
35O*J  mediately  after  he  gave  the  *mortgage; 
that  is,  what  is  termed  the  equity  of  redemp- 
tion. He  could  then  have  redeemed  the  prem- 
ises from  the  mortgage  lien,  by  the  tender  of 
the  mortgage  debt  and  interest.  But  instead 
of  doing  this,  he  lies  by  for  many  years,  and 
until  the  lien  of  his  judgment  has  nearly  ex- 
pired, and  until  after  the  statute  foreclosure 
of  the  mortgage;  and  then  seeks  to  enforce  his 
rights  in  the  same  manner  that  he  might  have 
done  before  the  foreclosure. 

By  that  foreclosure  the  purchaser  acquired 
all  the  right  and  title  of  the  mortgagor  and 
mortgagee  in  the  premises.  He  acquired  the 
absolute  fee,  subject  to  the  lien  of  the  judg- 
ment creditor.  The  Supreme  Court  says  he 
acquired  nothing  more  as  against  the  judgment 
creditor  than  an  assignment  of  the  mortgage. 
Let  us  test  this  idea  by  some  admitted  princi- 
ples. As  assignee  of  the  mortgage  he  could 
not  be  called  in  law  the  owner,  nor  be  deemed 
to  be  possessed  of  the  title  in  fee.  But  it  is  a 
fundamental  principle  of  law  in  respect  to  real 
estate,  that  the  fee  must  at  all  times  be  vested 
in  some  one.  After  a  foreclosure  it  is  no  longer 
in  the  mortgagor,  for  all  his  interest  has  passed 
to  the  purchaser.  It  certainly  is  not  in  the  judg- 
ment creditor.  It  can  be  found  nowhere  but 
in  the  purchaser,  for  it  is  not  a  case  in  which 
it  can  be  in  abeyance.  If,  then,  the  title  in  fee 
has  vested  in  the  purchaser,  he  becomes  some- 
thing more  than  a  mere  assignee  of  the  mort- 
gage. Again;  suppose  the  premises  had  been 
sold  after  the  statute  foreclosure, upon  a  judg- 
ment older  than  the  mortgage.  The  law  gives 
the  owner  of  the  premises  a  right  to  redeem 
them  from  the  sale  under  the  judgment, at  any 
time  within  a  year  from  the  sale.  Now,  before 
the  sale  on  the  Rosevelt  judgment, who  would 
have  been  entitled  as  owner  to  redeem  from  a 
sale  under  the  elder  judgment?  No  one,  cer- 
tainly, but  the  purchaser  at  the  statute  fore- 
closure. The  fee  must  be  in  him,  and  he  must 
be  deemed  owner,  as  to  all  the  world.  The 
"rights  and  interests"  of  the  junior  judgment 
creditor,  which  the  statute  declares  "shall  not 
be  in  any  way  affected  thereby,  "  are  not  af- 
fected by  thus  determining  that  the  fee  passed 
to  the  purchaser  upon  the  foreclosure.  He 
holds  the  title  subject  to  the  right  of  the  judg- 
ment creditor  to  enforce  his  claim  against  the 
equity  of  redemption  which  was  bound  by  his 
35 1*]  judgment.  But  *this  must  be  done  in 
a  court  of  equity.  He  has  not  been  foreclosed ; 
but  the  effect  of  the  sale  is  to  transfer  to 
the  purchaser  the  fee,  which  embraces  the 
rights  of  the  mortgagee  and  mortgagor,  sub- 
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ject  only  to  the  right  of  Rosevelt  to  redeem 
in  equity. 

We  have  seen  that  if  Rosevelt  had  sold  be- 
fore the  foreclosure,  the  purchaser  would  have 
acquired  the  fee,  subject  to  the  mortgage.  But 
selling  after  the  foreclosure,  what  right  or  in- 
terest does  he  sell?  He  does  not  sell  the  right 
of  the  mortgagor,  which  right  is  the  equity  of 
redemption  ;  for  that  is  gone  effectually,  hav- 
ing been  sold  and  transferred  on  the  mortgage 
sale.  The  statute  declares  that  such  shall  be 
the  effect  of  that  sale  ;  and  there  can  be  noth- 
ing left  pertaining  to  the  mortgagor,  to  be  af- 
fected by  the  sale.  The  sheriff,  doubtless,  of- 
fered for  sale  the  right  and  title  of  the  mort- 
gagor in  the  premises.  I  may  ask,  I  think  with 
some  confidence, had  he  any  conceivable  right, 
title  or  interest  therein  capable  of  being  sold 
on  execution?  Rosevelt  had  a  lien  upon  Vial's 
equity  of  redemption,  which  he  might  have 
sold,  so  long  as  that  equity  of  redemption  re- 
mained. But  when  that  was  gone,  there  was 
nothing  to  be  sold  on  the  judgment.  Rosevelt's 
lien  was  not  the  subject  of  sale;  but  it  was  Vi- 
al's equity  of  redemption  that  might  have  been 
sold;  and  the  right  that  Vial  then  had  in  the 
land, was  all  the  purchaser  under  the  judgment 
acquired.  That  right  had  before  been  extin- 
guished and,  of  course,  he  purchased  nothing. 
It  seems  to  me  that  there  is  no  longer  any  in- 
terest to  sell  after  foreclosure,  and  that  such  a 
proceeding  can  result  in  nothing. 

Again;  the  Supreme  Court  say:  "Arnot,  as 
purchaser  under  the  judgment,  has  acquired 
all  the  interest  which  the  mortgagor  had  be- 
fore the  foreclosure."  The  mortgagor  had  the 
right  of  redemption  against  the  mortgagee  ; 
then  Arnot  had  the  same  right  against  the  pur- 
chaser at  the  mortgage  sale.  Arnot  was  the 
purchaser  under  the  judgment;  and  it  will  not 
be  denied  I  think  that  the  purchaser  at  the 
mortgage  sale  was  the  owner  of  the  premises 
within  the  meaning  of  the  statute  authoriz- 
ing a  redemption  of  lands  sold  on  execu- 
tion, and  as  such  was  entitled  to  redeem  them 
from  the  sale  under  the  judgment  within 
a  year.  Here,  then,  we  have  the  purchaser  at 
the  mortgage  sale  *recognized  as  own-  [*352 
er,  and  acquiring  rights  as  owner,  and  against 
the  proceedings  of  the  judgment  creditor;  and 
in  the  same  breath  it  is  said,  that  the  purchaser 
under  the  judgment  may  treat  him  as  the  mere 
assignee  of  the  mortgage,  and  consider  him- 
self as  the  "owner  of  the  land,  subject  to  the 
incumbrance  of  the  mortgage."  These  two  po- 
sitions cannot  stand  together ;  and  I  cannot 
think  that  a  fair  construction  of  the  statute 
would  involve  so  great  an  inconsistency. 

There  is  manifest  justice  and  propriety  in 
so  construing  the  statute  as  to  limit  the  rem- 
edy of  the  judgment  creditor,  after  a  statute 
foreclosure,  to  a  redemption  in  equity.  No 
violence  is  done  to  the  saving  clause  of  the  stat- 
ute, for  all  the  creditor's  rights  are  preserved. 
His  right  extends  no  further  than  to  have  the 
value  of  the  premises, after  satisfying  the  prior 
incumbrances,  applied  to  the  payment  of  his 
debt.  And  this  is  secured  to  him  by  the  pro- 
ceeding in  equity.  While  to  permit  a  creditor 
to  lie  by,  as  in  this  case,  eight  years  after  the 
statute  foreclosure,  and  then  to  sell  the  prem- 
ises, after  all  the  changes  to  which  real  estate 
is  subjected  in  this  country  of  enterprise  and 
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improvement,  when  the  value  of  it  may  have 
increased  many  fold,  might  result  in  great  in- 
jury to  a  bonafide  purchaser.  But  if  the  cred- 
itor is  required  to  go  into  chancery  to  redeem, 
the  equities  between  the  parties  may  be  investi- 
gated, and  full  justice  done.  Courts  of  law  do 
not  possess  the  power  to  adjust  such  conflicting 
claims  and  equities. 

The  views  taken  by  the  Chancellor  of  this 
subject,  so  far  as  they  have  been  expressed, are 
not  in  accordance  with  those  of  the  Supreme 
Court.  In  Benedict  v.  Oilman,  4  Paige,  61,  he 
says:  "Under  a  statute  foreclosure.if  there  are 
judgments  subsequent  to  the  mortgage,  which 
remain  upon  the  property  at  the  time  of  the 
sale  under  the  statute,  the  purchaser  takes  the 
whole  legal  and  equitable  interest  in  the  prop- 
erty, as  against  the  mortgagor,  and  all  persons 
claiming  under  him;  subject,  however,  to  the 
equitable  right  of  the  judgment  creditors  to 
redeem  in  the  same  manner  as  if  such  fore- 
closure had  nqt  taken  place."  So  in  Vroomv. 
Ditmas,  4  Paige,  531,  he  remarks  that  the  title 
which  the  purchaser  acquires  under  a  statute 
353*]  foreclosure,  *"is  subject,  of  course,  to 
the  right  of  any  intermediate  incumbrancer  by 
mortgage  or  judgment,  to  redeem  the  prem- 
ises." He  uniformly  speaks  of  the  right  of  a 
judgment  creditor  in  such  a  case,  as  one  of  re- 
demption, and  would  appear  to  limit  the  right 
to  that  of  redemption.  The  suggestion  of  a 
right  to  sell  the  premises  on  execution,  under 
such  circumstances,  is  not  to  be  found,  I  ap- 
prehend, in  any  adjudged  case. 

But  there  is  another  view  of  this  case  which 
presents  difficulties  in  the  way  of  the  plaintiff 
below  that  appear  to  me  to  be  insurmounta- 
ble. Arnot,  the  plaintiff  below,  claims  under 
Vial,  the  mortgagor  and,  therefore,  is  not  with- 
in the  saving  clause  of  the  statute,  but  is  ex- 
pressly barred  by  it.  The  statute  bars  "The 
mortgagor,  and  all  persons  claiming  under  him 
by  virtue  of  any  title  subsequent  to  such  mort- 
gage." Does  not  Arnot  claim  under  the  mort- 
gagor ?  Suppose  Rosevelt  had  sold  Vial's  equi- 
ty of  redemption  upon  the  judgment  before 
the  mortgage  foreclosure,  and  Arnot  had  be- 
come the  purchaser.  There  can  be  no  question 
but  that  he  would  have  made  his  claim  under 
Vial's  title.  He  might  have  insisted  upon  his 
right  to  redeem  the  mortgage  as  the  owner  of 
Vial's  title;  and  I  think  no  one  would  have 
been  bold  enough  to  have  denied  his  right  as 
one  claiming  under  Vial.  In  this  case  he  pur- 
chased, as  he  insists,  the  same  right  of  Vial 
after  the  Statute  foreclosure.  Does  he  not 
make  claim  under  Vial  in  the  same  manner, 
in  the  same  right,  and  to  the  same  extent,  that 
he  would  have  done  had  the  sale  taken  place 
before  the  foreclosure?  I  am  unable  to  distin- 
guish between  the  two.  In  both,  the  same  ti- 
tle of  the  same  individual,  it  is  said,  is  sold  and 
upon  the  same  judgment,  and  the  purchaser  in 
both  cases  must  stand  in  the  same  situation,  in 
respect  to  the  derivation  of  his  title.  Arnot, 
therefore,  claims  under  Vial  and  can  have  no 
more  right  than  Vial  himself.  In  Klock  v. 
Cronkhite,  1  Hill,  107,  it  was  held  that  the  pur- 
chaser of  mortgaged  premises,  under  a  sale 
made  before  the  foreclosure  on  a  judgment 
younger  than  the  mortgage,  "stood  in  the  char- 
acter of  grantee  or  assignee  of  the  mortgagor, 
and  as  such  he  was  foreclosed  of  all  equity  of 
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redemption."  The  court  said :  "The  statute 
has  no  saving  clause  in  favor  of  those  who 
have  *acquired  the  title,  or  equity  of  [*354 
redemption  of  the  mortgagor  ;  it  only  saves 
other  mortgagees  and  creditors  having  a  lien 
by  judgment  or  decree."  All  agree  that  this 
view  of  the  statute  is  correct.  But  in  the  case 
under  consideration  the  Supreme  Court  say 
that  the  rule  there  laid  down  is  not  applicable 
because  there  the  purchase  under  the  judg- 
ment was  made  before  the  foreclosure,  and  in 
this  case  after  the  foreclosure.  I  find  no  au- 
thority for  any  such  distinction.  The  language 
of  the  statute  is,  that  every  statute  foreclosure 
"  Shall  be  equivalent  to  a  foreclosure  and  sale 
under  a  decree  of  a  court  of  equity  so  far  only 
as  to  be  an  entire  bar  of  all  claim  or  equity  of 
redemption  of  the  mortgagor,  his  heirs  and 
representatives,  and  of  all  persons  claiming 
under  him,  or  them,  by  virtue  of  any  title  sub- 
sequent to  such  mortgage. "  It  is  not  that  those 
only  shall  be  barred  who  purchase  the  mort- 
gagor's title  before  the  foreclosure;  but  it  em- 
braces "all  persons  claiming  under  him.  "There 
is  no  dispute  but  that  Arnot  derives  all  the  ti- 
tle he  possesses  through  and  under  Vial,  the 
mortgagor.  The  Supreme  Court  say  that  he, 
"  as  purchaser  under  the  judgment,  has  ac- 
quired all  the  interest  which  the  mortgagor  had 
before  the  foreclosure."  I  have  wholly  failed 
to  find  any  foundation  in  the  statute  for  the  re- 
mark, that  the  statute  saves  the  rights  of  Arnot 
because  he  purchased  after  the  foreclosure. 
And  if  I  have  not  overlooked  any  provisions 
on  the  subject,  there  cannot,  I  think,  be  a  pre- 
tense for  saying  that  Arnot's  rights  are  within 
the  saving  clause  of  the  statute.  He  comes 
expressly  within  the  enacting  clause  and  is 
barred  of  all  right,  as  one  holding  under  the 
mortgagor.  The  remarks  I  have  made  under 
this  second  point  are  confined  to  the  title  Ar- 
not acquired,  if  any,  as  purchaser  under  the 
the  judgment,  and  as  such  he  can  derive  no 
aid  from  the  saving  clause  in  the  statute. 

I  will  now  consider  his  claim  to  be  a  cred- 
itor of  Vial  and,  as  such,  entitled  to  the  pro- 
tection of  the  statute;  for  it  is  clear  that  the 
rights  of  "any  creditor,  to  whom  the  premises 
were  bound  by  any  judgment  at  law,"  are 
saved  by  the  statute.  The  Rosevelts  were  the 
creditors  to  whom  the  statute  points  in  this 
case.  Before  the  sale  on  their  judgment  they 
had  a  mere  lien ;  *and  if  they  had  sought  [*355 
to  enforce  their  right  they  must  have  gone  into 
equity.  But  it  is  now  insisted  that  the  plaint- 
iff, as  the  purchaser  under  the  judgment,  can 
claim  to  be  treated  as  a  creditor,  and  is  enti- 
tled to  the  advantage  of  the  saving  provision 
of  the  statute;  that  is  to  say,  that  there  is  such  a 
connection  between  the  rights  of  the  Rosevelts 
and  Arnot,  that  the  latter  can  set  up  in  this 
suit  all  the  rights  which  the  former  ever  had 
as  judgment  creditors.  All  the  rights  that  Ar- 
not acquired,  he  obtained  by  the  purchase. 
Now,  what  did  he  purchase?  Certainly  not 
the  judgment.  That  was  not  offered  for  sale. 
He  bought  the  interest  of  Vial  in  the  land,  not 
the  right  of  the  Rosevelts  to  redeem.  To  have 
acquired  that  right  he  should  have  taken  an 
assignment  of  the  judgment.  As  such  pur- 
chaser he  succeeded  to  the  rights  of  Vial  and 
to  no  other  rights  whatsoever.  If  the  sale  had 
taken  place  before  the  foreclosure,  it  is  agreed 
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that  Arnot  would  have  acquired  simply  the 
rights  of  Vial.  I  perceive  no  difference  in  this 
respect,  whether  the  sale  is  before  or  after  the 
foreclosure.  In  no  case  can  he  as  purchaser 
acquire  the  rights  which  the  creditor  possessed 
before  the  sale. 

But  there  is  another  inquiry  connected  with 
the  question  I  have  last  considered.  Was  there 
any  judgment  creditor  in  existence,  so  far  as 
these  premises  are  concerned,  after  the  sale  on 
execution?  The  Rosevelts  could  not,  after  the 
sheriff's  sale,  redeem  by  virtue  of  their  lien 
upon  the  equity  of  redemption  of  Vial,  for,  as 
the  plaintiff  claims,  they  had  sold  that  equity 
on  execution.  A  sale  of  land  under  an  execu- 
tion extinguishes  the  lien  of  the  judgment.  2 
Wend.,  297;  8  Johns.,  334;  4Cow.,417;  lid., 
21.  The  Rosevelts,  therefore,  ceased  to  be  judg- 
ment creditors  "to  whom  the  mortgaged  prem- 
ises were  bound,"  when  they  sold  on  their 
judgment;  and  had  no  longer  any  rights  which 
came  within  the  saving  clause  of  the  statute. 
If  the  plaintiff  had  any  rights  which  are  pro- 
tected by  the  statute,  they  are  derived  through 
the  Rosevelts  as  judgment  creditors  ;  and  it 
follows  necessarily,  that  if  their  rights  in  that 
character  are  gone,  those  set  up  by  the  plaint- 
iff must  fail  also.  I  cannot,  however,  perceive 
that  he  acquired  any  rights  in  that  manner ; 
356*]  *but  if  others  can,  they  certainly  fall 
with  those  of  the  Rosevelts.  Take  the  case  of 
a  junior  judgment  creditor;  if  there  is  a  sale 
on  the  prior  judgment  he  may  redeem  and 
thereby  save  his  lien.  But  if  he  sells  the  prem- 
ises on  his  judgment  before  the  expiration  of 
the  time  of  redemption,  he  is  no  longer  entitled 
to  redeem  as  a  judgment  creditor,  and  it  is 
equally  clear  that  the  purchaser  cannot  redeem 
in  that  character.  If  he  wishes  to  redeem,  he 
must  come  forward  within  the  twelve  months 
and  effect  the  redemption  as  owner. 

I  am,  therefore,  of  the  opinion  that  the  plaint- 
iff below  failed  to  show  any  title  to  the  prem- 
ises in  question,  and  that  the  judgment  of  the 
Supreme  Court  ought,  consequently,  to  be  re- 
versed. 

Johnson,  Senator.  I  shall  first  consider  the 
question,  whether  an  unaccepted  tender  to  the 
creditor  by  one  entitled  to  redeem  a  mortgage, 
made  after  the  law  day,  will  extinguish  the  lien 
of  the  mortgage.  Although  the  court  below 
has  given  that  effect  to  such  a  tender,  yet  it 
seems  to  be  admitted  by  the  judge  by  whom 
the  opinion  was  pronounced,  that  it  was  a  de 
parture  from  the  ancient  law.  In  Jackson  v. 
Crafts,  18  Johns.,  110,  relied  upon  by  the  Su- 
preme Court,  the  plaintiff  made  title  under  a 
mortgage  which  had  been  foreclosed  by  adver- 
tisement; and  an  important  question  presented 
was,  whether  the  foreclosure  had  been  fairly 
and  regularly  made.  This  was  determined 
against  the  plaintiff.  The  defendant  also  re- 
lied upon  a  tender  made  long  after  the  money 
had  become  due  and  on  the  day  preceding  the 
sale  on  the  foreclosure,  as  discharging  the  lien 
of  the  mortgage.  Such  tender  was  proved  to 
have  been  made  and  refused,  and  the  court 
held  that  it  extinguished  the  mortgage  as  an 
incumbrance  upon  the  property.  For  this  po- 
sition Mr.  J.  Woodworth,  who  delivered  the 
opinion  of  the  court,  referred  to  Co.  Litt.,  207 
a,  209  b,  sees.  335,  338.  Littleton,  in  the  sec- 
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tion  first  mentioned,  had  said  that  if  a  mort- 
gagor should  tender  the  money  and  the  mort- 
gagee should  refuse  to  receive  it,  and  then  the 
mortgagor  should  enter,  the  mortgagee  would 
have  no  remedy.  Coke,  in  his  Commentary, 
quotes  some  of  the  words  of  the  section  and 
remarks:  "Here  *is  implied,  at  the  [*357 
due  time  and  place, according  to  the  condition.  '* 
The  doctrine  in  Baker  and  Viner  also  referred 
to  by  Mr.  J.  Woodworth,  is  based  upon  the 
passage  in  the  Institutes,  and  does  not  carry 
the  rule  any  further  than  is  there  stated.  It  is 
apparent,  therefore,  that  the  decision  in  Jack- 
son v.  Crafts,  as  regards  the  question  under 
consideration,  arose  out  of  a  misapprehension 
of  the  effect  of  the  older  authorities.  The  other 
case  relied  upon  by  the  Supreme  Court  for  the 
judgment  under  consideration,  is  Edwards  v. 
Ins.  &  L.  Co.,  21  Wend.,  467,  affirmed  by  this 
court  on  error.  26  Id.,  541.  The  question  I 
am  now  considering  did  not  necessarily  arise 
in  that  case,  for  the  law  day  was  enlarged  by 
a  particular  statute  for  the  regulation  of  the 
corporation  who  were  mortgagees  so  as  to  cov- 
er the  whole  time  during  which  they  should 
retain  the  land  unsold  after  their  purchase 
upon  the  foreclosure.  Indeed,  I  do  not  un- 
derstand the  counsel  for  the  mortgagor  to  have 
insisted,  when  that  case  came  before  thiscourt. 
that  an  unaccepted  tender  after  forfeiture  in 
the  case  of  an  ordinary  mortgage  would  have 
discharged  the  lien.  It  was  put  by  them  dis- 
tinctly on  the  ground  that  the  law  day  was  ex- 
tended by  force  of  the  provision  in  the  Act  of 
incorporation;  and  although  a  learned  mem- 
ber of  the  court  laid  down  the  rule  in  accord- 
ance with  the  opinion  delivered  in  the  Su- 
preme Court,  it  by  no  means  follows  that  such 
was  the  opinion  of  any  other  member  who 
voted  for  affirmance.  As  it  was  quite  unneces- 
sary to  pass  upon  that  question,  the  case  can- 
not be  considered  as  an  authority  for  the 
position  in  question.  I  think,  therefore,  it 
may  be  safely  assumed  that  there  is  no  bind- 
ing authority  requiring  us  to  hold  that  a  mere 
tender  after  the  day  of  payment  has  passed, 
will  have  the  effect  of  discharging  the  lien. 

It  has  been  said  that  there  is  no  reason  why 
a  distinction  should  be  made  between  a  tender 
before  and  one  after  the  law  day.  A  reason  of 
some  force  may,  however,  be  found  in  the  fact 
that  in  the  former  cases  the  money  is  offered 
on  the  very  day  agreed  upon  by  'the  parties, 
and  that  the  mortgagee  has  not  contracted  to 
accept  it  if  tendered  afterwards.  Besides,  a 
tender  for  improvements  cannot  be  made,  the 
amount  being  from  the  nature  of  the  case  un- 
liquidated. *The  maxims  of  a  court  [*358 
of  equity  allow  of  a  dispensation  with  the  strict 
rule  as  to  the  time  of  payment,  and  authorize 
a  redemption  at  any  time  before  foreclosure, 
upon  such  equitable  terms  as  the  circumstances 
of  the  case  may  render  just.  Benedict  v.  Oil- 
man, 4  Paige,  61.  In  this  case,  Benjamin,  the 
purchaser  under  the  statute  foreclosure,  paid 
more  than  $400  beyond  the  amount  due  on  the 
mortgage.  This  is,  of  itself,  strong  evidence 
that  he  was  ignorant  of  the  existence  of  the 
judgment  under  which  the  plaintiff  claims 
title.  The  plaintiff  paid  but  $150,  for  which 
he  obtains  land  which  cost  $775,  together  with 
all  the  improvements  since  made,  if  he  can 
sustain  the  position  that  the  bare  tender  is 
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sufficient  to  destroy  the  mortgage ;  and  a  court  of 
law  has  no  means  of  modifying  the  relief,  or 
of  exacting  conditions  by  way  of  compensa- 
tion. In  Merritl  v.  Lambert,  7  Paige,  344,  the 
present  learned  and  able  Chancellor  held  that 
an  unaccepted  tender  after  the  law  day  did  not 
extinguish  the  lien  of  the  mortgage. 

[Senator  Johnson  then  discussed  at  length 
the  question  as  to  the  effect  of  the  sale  on  ex- 
ecution, after  the  statute  foreclosure,  and  came 
to  the  conclusion  that  the  purchaser  upon  that 
sale  acquired  no  greater  rights  than  the  judg- 
ment creditor  possessed  before  the  sale;  and 
that,  as  a  judgment  creditor  (supposing  him  to 
be  entitled  to  that  character  by  subrogation), 
he  could  not  acquire  title  in  himself  by  tender- 
ing the  amount  of  the  mortgage  to  the  pur- 
chaser upon  the  foreclosure.] 

Upon  both  grounds,  therefore,  I  am  of  opin- 
ion that  the  judgment  of  the  Supreme  Court 
ought  to  be  reversed. 

Senator  Sedgwick  delivered  a  written  opin- 
ion concurring  substantially  in  the  conclusions 
arrived  at  by  Senator  Johnson. 

Senators  Bockee  and  Clark  delivered  ver- 
bal opinions  in  favor  of  reversing  the  judg- 
ment of  the  Supreme  Court,  on  the  ground 
that  the  tender  after  the  law  day  did  not  dis- 
charge the  lien  of  the  mortgage. 

Talcott,  Senator.  By  the  statute  foreclos- 
ure of  the  mortgage  in  question  the  purchaser 
•359*]  acquired  all  the  interest  which  *the 
mortgagors  had  in  the  premises,  and  also  the 
interests  of  all  persons  claiming  under  them 
by  virtue  of  any  title  subsequent  to  the  mort- 
gage, with  the  exception  of  junior  incum- 
brancers  whose  liens  upon  the  mortgaged  prem- 
ises had  accrued  intermediate  the  execution  of 
the  mortgage  and  the  sale  under  the  foreclos- 
ure. 2  R.  S.,  546,  sec.  8.  The  rights  and  in- 
terests of  this  last  class  of  persons  were  in  no 
respect  affected  by  the  statute  foreclosure.  Had 
the  lien  of  any  such  incumbrancer  been  con- 
verted into  a  legal  title  by  a  sale  under  his 
mortgage  or  judgment  before  the  foreclosure 
of  the  prior  mortgage,  such  title  would  have 
been  devested  by  the  legal  effect  of  the  fore- 
closure. The  statute  only  protects  those  in- 
terests which  exist  in  the  shape  of  incum 
brances  by  mortgage  or  judgment  at  the  time 
of  the  sale  under  the  foreclosure,  and  express- 
ly cuts  off  all  titles  acquired  under  the  mort- 
gagor during  the  intermediate  period  between 
the  mortgage  and  the  foreclosure.  Klock  v. 
Cronkhite,  1  Hill,  107.  The  judgment  under 
which  the  plaintiff  claims  title  was  docketed 
after  the  mortgage  and  before  the  foreclosure, 
and  it  had  not  ripened  into  a  title  until  after 
the  sale  on  the  foreclosure.  It,  therefore,  be- 
longed to  the  class  of  incumbrances  protected 
by  the  terms  and  spirit  of  the  statute;  and  the 
judgment  creditor  cannot  be  prejudiced  nor 
can  his  rights  or  interests  be  in  any  way  af- 
fected by  that  proceeding.  This  strong  Ian 
guage  precludes  the  idea  of  giving  to  the  fore- 
closure any  effect  which  shall  take  from  the 
creditor  any  of  his  rights  or  remedies,  or  which 
shall  prevent  him  from  availing  himself  of  his 
judgment,  in  any  way  which  it  would  have 
been  lawful  for  him  to  do,  if  such  foreclosure 
had  not  taken  place.  A  judgment  docketed 
DENIO  2. 


in  a  court  of  record  is  a  legal  incumbrance  and 
carries  with  it  a  right  to  sell  the  land  for  the 
satisfaction  of  the  debt;  and  such  sale  if  not 
redeemed  from  devests  the  title  of  the  judg- 
ment debtor,  and  all  titles  and  liens  under  him 
subsequent  to  the  docketing  of  the  judgment. 
This  right  the  judgment  creditor  in  this  case 
had  at  the  time  of  the  sheriff's  sale  at  which 
the  plaintiff  became  the  purchaser.  To  hold 
otherwise  would  contradict  the  express  pro- 
visions of  the  statute. 

The  right  which  the  plaintiff  acquired  by 
his  purchase  on  *the  execution  was  [*36O 
co-extensive  with  the  lien  of  the  judgment.  It 
was  the  ownership  of  the  land  subject  of  course 
to  all  liens  of  older  date  than  the  judgment. 
The  title  thus  acquired  overreached  the  sale 
upon  the  statute  foreclosure  and  vested  in  the 
purchasers  all  the  rights  which  the  judgment 
debtors  had  at  the  time  of  the  docketing  of  the 
judgment,  among  which  was  the  right  of  ex- 
tinguishing the  prior  liens  in  any  manner 
which  it  would  have  been  lawful  for  the  debt- 
ors to  have  pursued  before  their  rights  were 
affected  by  the  foreclosure.  At  the  time  the 
lien  of  the  judgment  attached,  the  mortgage 
was  simply  a  specific  lien,  subject  to  be  extin- 
guished by  the  payment  of  the  debt  which  it 
was  given  to  secure. 

The  effect  of  the  foreclosure  under  the  stat- 
ute was  to  transfer  to  the  purchaser  all  the 
interest  of  the  mortgagee  and  his  assigns  in  the 
premises,  saving  the  rights  of  the  junior  in- 
cumbrancers.  The  purchaser  at  the  mortgage 
sale  was,  therefore,  the  owner  of  the  mortgage, 
and  was  the  proper  person  to  be  applied  to  by 
the  owner  of  the  equity  of  redemption  for  the 
purpose  of  redeeming  the  premises  from  the 
lien  of  the  mortgage. 

The  tender  of  the  mortgage  debt  and  interest 
was  as  effectual  in  devesting  the  lien  of  the 
mortgage  as  its  payment  would  have  been;  and 
the  costs  of  the  foreclosure  need  not  have  been 
included  in  the  tender.  Burnet  v.  Denniston, 
5  Johns.  Ch.,  35;  Jackson  v.  Crafts,  18  Johns., 
110;  Inn.  &  Loan  Co.  v.  Edwards,  26  Wend., 
541.  These  cases  also  hold  that  a  tender  will 
discharge  the  lien  of  the  mortgage  though  not 
made  until  after  the  law  day,  and  that  doctrine 
is  in  accordance  with  the  theory  of  mortgages 
now  well  established  by  a  series  of  recent  de- 
cisions. It  is  now  well  settled  in  this  State, 
that  a  mortgage  is  no  longer  a  conditional  con- 
veyance, but  a  mere  security  for  the  payment 
of  money,  by  which  the  party  taking  it  ac- 
quires no  other  rights  than  such  as  are  neces- 
sary to  enable  him  to  attain  the  real  object  for 
which  the  security  was  given.  The  sale  of  the 
property  is  a  measure  sometimes  necessary  to 
the  collection  of  the  debt;  but  when  the  debt 
is  voluntarily  paid  or  tendered  before  the  sale, 
the  end  which  the  parties  had  in  view  at  the 
giving  of  the  mortgage  is  attained,  and  the 
mortgagor  ought  *af  terwards  to  hold  [*36 1 
the  property  devested  of  the  lien.  I  am,  there- 
fore, of  opinion  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

Gardiner,  President.  The  judgment  un- 
der which  the  plaintiff  claims  to  have  acquired 
title  was  a  lien  upon  the  premises  when  it  was 
recovered.  This  lien  authorized  the  judgment 
creditor  to  sell  the  equity  of  redemption  of  his 
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debtor  and  thus  acquire  the  legal  title  thereto, 
and  then  to  redeem  the  mortgage  which  was  a 
prior  lien  upon  the  premises.  That  such  were 
his  rights  prior  to  the  foreclosure  is  conceded. 
The  statute  under  which  that  foreclosure  took 
place  declares  that  such  incumbrancers  shall  not 
be  prejudiced,  "nor  shall  their  rights  and  inter- 
ests be  in  any  way  affected"  by  a  sale  made  pur- 
suant to  such  a  foreclosure.  This  is,  in  effect, 
declaring  that  the  right  to  sell  upon  the  judg- 
ment shall  not  be  in  any  way  affected.  The  de- 
fendants insist  that  particular  right  to  sell  which 
is  certainly  one  of  the  most  prominent,  impor- 
tant and  beneficial  rights  which  a  judgment 
confers  upon  the  creditors,  is  cut  off  or  trans- 
formed into  a  very  different  right,  that  of  re- 
deeming in  equity.  To  substitute  for  the  legal 
right  to  sell,  the  equitable  right  to  redeem, 
affects,  it  seems  to  me,  in  a  very  material  man- 
ner, the  rights  of  the  creditors  under  the  judg- 
ment. I  fully  agree  with  the  Supreme  Court, 
that  this  cannot  be  done  by  a  statute  fore- 
closure. 

I  also  concur  with  the  Supreme  Court  upon 
the  other  questions  discussed  in  the  able  opin- 
ion then  delivered  by  the  present  Chief  Justice, 
and  shall,  accordingly,  vote  in  favor  of  affirm- 
ance. 

Senator  Lester  also  delivered  a  written 
opinion  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court. 

On  the  question  being  put— "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Beers,  Bockee,  Cham- 
berlain, Clark,  Emmons,  Hand,  Hard,  Johnson, 
Porter,  Sedgwick  and  Varney— 11. 
362*]  *For  affirmance  —  The  PRESIDENT 
and  Senators  Backus,  Deyo,  Lester,  Mitchell, 
ScovUl,  Smith,  Talcott  and  Wright — 9. 

Judgment  reversed. 

Reversing— 6  Hill.  65. 

Overruled-2l  N.  Y.,  352,  353;  13  Abb.  Pr.,  37. 

Explained-54  N.  Y.,  623. 

Commented  on— 5  Abb.  Pr.,  361. 

Cited  in— 3  Barb.,  350 ;  4  Barb.,  126 ;  9  Barb.,  299  :  19 
Barb.,  499  ;  23  Barb.,  497 ;  47  Barb.,  100 ;  48  Barb.,  112 : 
66  Barb.,  238 ;  10  How.  Pr.,  55 ;  12  How.  Pr.,  427 ;  12 
Abb.  Pr.,  298 ;  69  Mo.,  400 ;  34  N.  J.  L.,  505 ;  3  Am. 
Rep..  262. 


WEBBER  &  CODY  v.  SHEARMAN. 

Landlord  and  Tenant — How  Long  Eight  to  Dis- 
train Continues — New  Lease  Does  Not  Extend. 

The  right  to  distrain  for  rent  terminates  at  the  ex- 
piration of  six  months  from  the  end  of  the  term, 
and  is  not  continued  by  the  execution  of  a  new  lease 
to  the  same  tenant  for  a  further  term,  commenc- 
ing at  the  end  of  the  first. 

Accordingly  where,  on  the  expiration  of  a  demise 
under  seal  for  a  year,  the  landlord  executed  a  new 
lease  to  the  tenant  for  another  year  at  a  different 
rent,  and  on  the  expiration  of  the  latter  the  term 
was  extended  for  a  third  year ;  held,  that  the  land- 
lord could  not  distrain  during  the  third  year  for 
rent  which  fell  due  at  the  end  of  the  first. 

Citations— 8  Anne,  ch.  14,  sees.  6,  7 ;  Bradby,  Dist., 
ed.  1828,  pp.  89, 90,  note, ;  Bac.  Abr.  Distress,  A ;  Com. 
Land.  &  T.,  340,  376;  1  Ld.  Raym.,  280:  2  Salk.,  414; 
22  Hen.,  VII.;  Keilw.,  96 ;  12  Pick.  Stat.  at  L.,  69 ; 
Rob.  Frauds.  242,  et  seq.;  1  T.  R.,  380;  5  T.  R.,  471 ;  8 
T.  R.,  3 ;  13  Wend.,  479 ;  2  R.  S.,  500,  sec.  1 ;  Cro.  Eliz., 
605 ;  5  Co.,  11,  b. 

ON  error  from  the  Supreme  Court.     Webber 
&  Cody  sued  Shearman  in  the  court  below 
in  replevin.     The  defendant  pleaded  non  cepit 
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and  several  special  pleas,  which  resulted  in  is- 
sues of  fact,  and  also  put  in  two  avowries. 
The  plaintiffs  pleaded  several  pleas  to  each 
avowry,  upon  which,  except  the  first  plea  to 
each  avowry,  issues  of  fact  were  joined.  The 
defendant  replied  to  the  first  plea  to  each 
avowry,  and  the  plaintiffs  demurred  to  the 
replications.  The  issues  of  fact  were  tried  in 
September,  1842,  when  the  jury  found  the  is- 
sue of  non  cepit  and  those  arising  upon  the  de- 
fendant's special  pleas,  in  favor  of  the  plaint- 
iffs; but  they  found  the  issues  of  fact  growing 
out  of  the  plaintiffs'  pleas  to  the  avowries  in 
favor  of  the  defendant.  In  October  Term,  1843, 
the  court  below,  after  argument,  overruled  the 
demurrer  to  the  replications,  and  gave  judg- 
ment for  the  defendant  upon  the  whole  record, 
and  awarded  a  return  of  the  property  replevied, 
to  the  defendant.  The  substance  of  the  plead- 
ings ending  in  demurrer  is  stated  in  6  Hill,  20, 
et  seq.,  where  the  opinion  of  the  court  is  also 
given.  The  plaintiffs  brought  error  to  this 
court. 

*Mr.  T.  Jenkins,  for  plaintiffs  in  [*363 
error. 

Jfr.C.  P.  Kirkland,  for  defendant  in  error. 

Talcott,  Senator.  The  distress  was  sus- 
tained in  this  case  by  the  Supreme  Court,  upon 
the  ground  that  a  new  term  wa£  not  created 
by  the  demise  of  1840,  but  that  the  tenancy 
which  followed  this  demise  was,  in  legal  effect, 
a  continuation  of  the  previous  tenancy  cre- 
ated by  the  demise  of  1839.  The  question,  in 
the  form  in  which  it  is  here  presented,  has  not 
before  been  the  subject  of  adjudication  in  our 
courts,  and  as  it  extends  the  right  of  distress, 
in  the  view  taken  of  it  by  the  Supreme  Court, 
to  a  large  class  of  cases,  in  which  that  right 
has  not  heretofore  been  supposed  to  exist,  it 
becomes  one  of  much  interest. 

It  is  stated  in  the  opinion  of  the  Supreme 
Court,  that  "Nothing  is  more  clearly  settled 
by  the  common  law  than  the  tenant's  exemp- 
tion from  distress  after  his  term  has  expired," 
and  the  principle  is  well  established  by  the  old 
authorities.  Until  after  the  English  Statute  8 
Anne,  ch.  14,  sees.  6,  7,  it  made  no  difference 
with  the  landlord's  right  of  distress,  whether 
the  possession  of  the  tenant  ended  with  his 
term,  or  was  continued  after  it  had  expired. 
In  either  case  the  right  of  distress  ended  with 
the  term  and  could  not  be  revived,  either  by 
the  holding  over  of  the  tenant,  or  by  a  new 
demise  of  the  same  premises.  In  Bradby,  Dist., 
ed.  1828,  p.  90,  the  common  law  doctrine  is 
thus  stated:  "  If  a  tenant  hold,  up  to  a  certain 
period  under  one  demise,  and  afterwards  his 
possession  is  continued  under  another.although 
each  demise  be  made  only  by  parol,  a  joint  dis- 
tress should  not  be  made  for  the  rent  accrued 
under  the  two  demises."  So  in  Bac.  Abr.  Dist., 
A.  "  If  a  tenant  per  auter  vie,  or  tenant  for 
years,  held  over,  yet  the  lessor  could  not  dis- 
train them  for  rent  that  became  due  before  the 
determination  of  their  respective  leases,  though 
they  continued  in  possession  of  the  land  after- 
wards; for  when  the  lease  was  determined,  the 
lessor  could  not  avow  on  them  as  his  tenants, 
claiming  under  a  lease  which  was  determined." 
See,  also,  Com.  Land.  &  T.,  376;  Stanfittv. 
Hickes,  1  Ld.  Raym.,  280;  Bradby,  Dist..  89. 
*Thecase  of  Legg  v.  Strudwick,  2  Salk.,  [*364 
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414,  which  was  decided  a  few  years  prior  to  the 
Statute  of  Anne,  though  it  overrules  the  pre- 
vious case  of  Stanjttl  v.  Hickes,  does  not  con- 
flict with  the  prior  well  settled  doctrine  just 
adverted  to.  In  that  case  the  holding  was  un- 
der a  written  lease  which  by  its  terms  was  to 
run  from  year  to  year  as  long  as  it  should 
please  both  parties;  and  it  was  held  that,  how- 
ever long  the  tenancy  should  continue  under 
that  demise,  it  would  constitute  but  one  term; 
the  parties  having  chosen  to  exercise  the  pow- 
er given  them  by  the  lease,  of  extending  it  over 
a  period  of  several  years,  though  either  of 
them  could  have  terminated  it  at  the  expira- 
tion of  two  years. 

An  Anonymous  case  in  Keilway,  as  old  as 
the  22  Hen.  VII.,  Keilw.,  96,  has"  been  relied 
upon  to  support  the  doctrine  that  when  the 
termor  held  over,  he  might  be  distrained  for 
the  rent  of  the  previous  year.  The  report  of 
this  case  is  exceedingly  imperfect  and  unsatis- 
factory; so  much  so,  indeed,  that^/r.  J.  Cowen 
expresses  the  opinion  that  it  may  more  proper- 
ly be  called  a  strong  dictum  than  a  case.  The 
editor  of  Brad  by  on  Distresses,  p.  90,  n.,  thus 
speaks  of  the  case:  "As  it  was  about  this 
period  of  our  history  that  tenancies  from  year 
to  year  as  they  now  exist,  first  began  to  be  ac- 
knowledged, it  is  not  improbable  that  this  de- 
cision had  reference  to  a  holding  of  that  nature, 
and  remains  one  of  the  first  cases  upon  record, 
in  which  that  species  of  holding  was  recog- 
nized. It  is  difficult,  upon  any  other  ground, 
to  discover  the  principle  of  the  decision.  It  is 
opposed  to  every  older  authority,  and  is  direct- 
ly at  variance  with  the  Statute  of  Anne,  and  it 
seems  to  have  excited  the  surprise  of  the  re- 
porter himself,  who  refers  to  previous  author- 
ities, all  of  which,  however,  relate  to  leases  for 
years."  The  Statute  of  Anne,  above  referred 
to,  is  as  follows:  "  And  whereas,  tenants  per 
auter  vie  and  lessees  for  years,  or  at  will,  fre- 
quently hold  over  the  tenants  to  them  de- 
mised, after  the  determination  of  such  leases: 
and  whereas,  after  the  determination  of  such 
or  any  other  leases,  no  distress  can  by  law  be 
made  for  any  arrears  of  rent  that  grew  due  on 
such  respective  leases  before  the  determination 
thereof;  it  is  hereby  further  enacted,  that  it 
365*]  shall  and  may  be  *lawful  for  any  per- 
son or  persons,  having  any  rent  in  arrear,  or 
due  upon  any  lease  for  life  or  lives, or  for  years, 
or  at  will,  ended  or  determined,  to  distrain  for 
such  arrears,  after  determination  of  the  said 
respective  leases,  in  the  same  manner  as  they 
might  have  done,  if  such  lease  or  leases  had 
not  been  ended  or  determined:  Provided,  that 
such  distress  be  made  within  the  space  of  six 
calendar  months  after  the  determination  of 
such  lease,  and  during  the  continuation  of  such 
landlord's  title  or  interest,  and  during  the  pos- 
session of  the  tenant  from  whom  such  arrears 
became  due."  12  Pick.  Stat.  at  L.,  69.  It  is 
abundantly  evident,  both  from  the  recital  and 
the  body  of  this  Act,  as  well  as  from  the  uni- 
form language  of  the  cases  prior  to  its  passage, 
with  the  single  exception  of  the  case  in  Keil- 
way, that  up  to  the  time  of  its  passage  the 
right  of  distress  ended  at  the  termination  of 
the  lease,  although  the  tenant  might  continue 
in  possession,  by  holding  over  or  otherwise. 

Subsequently  to  this  period,  the  English 
courts  have  extended  the  doctrine  of  Legg  v. 
DBNIO  2. 


Strudwick  to  parol  demises  of  the  character  of 
the  written  lease  referred  to  in  that  case.  Rob- 
erts, in  his  treatise  on  Frauds,  p.  242,  et  »eq., 
thus  lays  down  this  doctrine:  "  If  a  parol 
lease  be  made  de  anno  in  annum  quamdiu  am- 
babus  partibus  placuerit,  this  is  adjudged  to  be 
a  lease  only  for  one  year  certain,  and  that  every 
year  after  it  is  a  springing  interest,  arising 
upon  the  first  contract,  and  parcel  of  it;  so  that 
if  the  lessee  occupies  ten  years,  these  years,  by 
computation  from  the  time  past,  make  one 
entire  lease  for  so  many  years;  and  if  rent  be 
in  arrear  for  one  part  of  one  of  those  years, 
and  part  of  another,  the  lessor  may  distrain 
and  avow  as  for  so  much  rent  in  arrear  upon  one 
entire  lease,  and  need  not  avow  as  for  several 
rents,  due  upon  several  leases,  accounting  each 
year  a  new  lease;  for  it  has  been  adjudged  that 
after  the  commencement  of  each  new  year,  it 
becomes  an  entire  lease  certain  for  the  years 
past,  and  also  for  the  year  entered  upon,  so 
that  neither  party  can  determine  it  before  the 
year  is  run  out."  The  same  rule  has  also  been 
adopted  in  England  in  relation  to  parol  demises 
for  more  than  three  years.  Birch  v.  Wright,  1 
T.  R.,  380;  Doe  v.  Bell,  5  Id.,  471;  Clayton  v. 
Blakey,  8  Id. ,  3.  These  *leases,  though  [*36O 
void  at  their  inception  by  the  Statute  of  Frauds, 
are  yet  held  to  be  made  good  by  the  assent  and 
acts  of  the  parties,  for  as  long  a  period, within 
the  limits  of  the  original  term,  as  the  tenancy 
shall  in  fact  continue.  In  other  words,  they 
have  been  held  to  be  valid  leases  "  from  year 
to  year  as  long  as  it  shall  please  the  parties," 
upon  grounds  similar  to  those  above  quoted 
from  Roberts. 

No  case  has  been  cited  from  any  of  the  En- 
glish reports,  in  which  the  tenancy  was  contin- 
ued beyond  the  term  originally  agreed  upon  by 
the  parol  demise,  but  they,  doubtless,  establish 
the  doctrine  which  was  derived  from  them  by 
the  Supreme  Court,  in  the  case  of  Sherwood  v. 
Phillips,  13  Wend.,  479.  In  that  case  there 
was  a  demise  for  two  years  at  a  fixed  annual 
rent,  and  a  continuance  of  the  tenancy  for  the 
period  of  nine  years,  without  a  new  lease,  or 
any  change  of  the  original  contract.  After  a 
careful  review  of  the  decisions  of  the  English 
courts  as  well  as  of  those  in  this  State,  Ch.  J. 
Savage  came  to  the  conclusion  that  the  case 
was  within  the  principle  of  the  later  English 
decisions  above  referred  to,  as  well  as  those  of 
our  own  courts,  by  which  those  decisions  had 
been  previously  adopted  in  this  State,  and 
held,  that  by  the  continuance  of  the  tenancy, 
after  the  expiration  of  the  lease,  the  parties  had 
impliedly  agreed  to  extend  the  limits  of  the 
original  demise,  so  as  to  embrace  the  seven 
succeeding  years ;  constituting  the  whole  period 
one  entire  term,  as  effectually  "as  if  there  had 
been,  in  the  first  instance,  a  written  lease  for 
nine  years."  This  decision,  however,  while  it 
certainly  extends  the  right  of  distress  as  far  as 
it  had  ever  before  been  allowed  either  here  or 
in  England,  falls  very  far  short  of  establishing 
the  doctrine  contended  for  by  the  defendant  in 
error  in  the  case  under  review. 

In  the  case  now  under  consideration  the  par- 
ties did  not  choose  to  submit  themselves  to  the 
legal  implications  which  would  have  arisen 
from  a  tacit  holding  over  by  the  tenant,  after 
the  expiration  of  the  first  lease,  but  at  the  pre- 
cise point  of  time  when  this  lease  would  have 

159 


366 


COURT  OF  ERRORS.  STATE  OF  NEW  YORK. 


1845 


begun  to  extend  itself  over  the  succeeding 
year,  by  virtue  of  the  expansive  power  con- 
ferred upon  it  by  the  decisions  of  the  courts, 
the  parties  entered  into  a  distinct  and  independ- 
367*]  ent  *lease  in  writing  and  under  seal, 
varying  in  some  essential  particulars  from  the 
provisions  of  the  prior  one,  and  specifying  the 
terms  and  conditions  of  the  subsequent  hold- 
ing. The  turning  question  in  this  case  then 
is,  whether  the  tenancy  subsequent  to  April, 
1840,  was  under  the  lease  which  was  then  en- 
tered into,  or  under  the  one  which  had  then 
expired;  or,  in  other  words,  whether  the  express 
agreement  of  the  parties,  or  the  one  which  the 
law  would  have  created  for  them,  in  the  ab- 
sence of  an  express  agreement,  shall  prevail. 
If  the  old  maxim,  expressum  facit  cessare  tad- 
turn,  be  applied,  and  the  full  effect  which  its 
language  plainly  imports,  be  given  to  the  sec- 
ond lease,  a  new  term  was  thereby  created,  as 
distinct  from  the  prior,  expired  term,  as  this 
latter  was  of  the  term  of  the  preceding  tenant: 
in  which  case  the  right  of  distress  for  the  rent 
which  fell  due  in  April,  1840,  ceased,  under 
our  statute,  2  R.  S.,  500,  sec.  1,  at  the  expira- 
tion of  six  months  from  that  time.  I  have 
found  no  case  until  the  decision  now  under  re- 
view, in  which  the  execution  of  a  new  lease 
has  been  held  not  to  create  a  new  term.  On 
the  contrary,  the  doctrine  was  well  established 
at  common  law,  that  if  a  lessee  took  a  new 
lease  from  his  lessor  before  the  expiration  of 
his  current  term,  it  operated  as  a  surrender  of 
the  subsisting  lease,  and  if  the  new  lease  was 
to  commence  infuturo  it  even  gave  the  lessor 
the  right  to  enter  and  to  take  the  profits  in  the 
interim.  Hutchins  v.  Martin,  Cro.  Eliz. ,  605; 
Ive'scase,  5  Rep.,  11  b;  Com.  Land.  &  T.,  340. 
The  judgment  of  the  Supreme  Court  ap- 
pears not  only  to  be  inconsistent  with  this  doc- 
trine, but  in  conflict  with  the  great  body  of 
prior  decisions,  bearing  upon  the  point  in  con- 
troversy, and  should  therefore,  I  think,  be  re- 
versed. 

Senators  Wright  and  Johnson  also  deliv- 
ered written  opinions  in  favor  of  reversing  the 
judgment  of  the  Supreme  Court,  upon  grounds 
substantially  the  same  as  those  stated  in  the 
opinion  of  Senator  Talcott. 
368*]  *On  the  question  being  put— "Shall 
this  judgment  be  reversed?" — the  members  of 
the  court  voted  as  follows: 

For  reversal — The  PRESIDENT  and  Senators 
Backus,  Beekman,  Beers,  Bockee,  Corning,  Deyo, 
Emmons,  Faulkner,  Hand,  Hard,  Johnson, 
Jones,  Lester,  Lott,  Mitchell,  Porter,  Smith,  Tat- 
tott,  and  Wright— 20. 

For  affirmance — Senators  FoUom  and  Scovill 
—2. 

Judgment  reversed. 

Reversing— fl  Hill,  20. 


WOLFF  &  HENRICKS  t>.  KOPPEL. 

The  contract  of  a  factor  to  account  for  the 
amount  of  sales  made  by  him  under  a  del  credere 
commission,  is  not  within  the  provision  of  the  Stat- 
ute of  Frauds  relating-  to  promises  to  answer  for 
the  debts,  etc.,  of  third  persons,  and  need  not,there- 
f ore,  be  in  writing. 

Citations— 1  T.  R.,  112,  285 ;  6  Bro.  P.  C.,  280 ;  3 
Bos.  &  P..  489;  Bell,  Com.  1816,  p.  378;  Paley,  Ag., 
39,  41;  1  Com.  Cont.,  253;  2  Kent,  Com.,  1st  ed.,  487; 
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2  Chit.  Com.  L.,  220,  221 ;  4  Maule  &  S.,  566,  574 ;  3 
Mas.,  232 ;  7  Pick.,  220 ;  3  Chit.  Com.  L.,  194,  220,  221  • 
Beawes,  Lex  Mer.,  47,  429 ;  Bull.  N.  P.,  280  •  J  B 
Moore,  178,  279 ;  8  Taunt.,  558 ;  6  Maule  &  S  ,  166  •  7 
Taunt.,  478 ;  1  Cow.,  645 ;  Theob.  Sur.,  64 ;  Chit.  Cont., 
201.  209 ;  Paley,  Ag.  Lloyd's  ed.,  42,  111,  and  Notes ; 
Story,  Ag.,  33.  250,  sec.  215;  2  Kent,  Com.  4th  ed., 
624. 

ON  error  from  the  Supreme  Court.  Koppel 
sued  Wolff  &  Henricks  in  the  N.  Y.  C.  P. 
in  assumpsit  for  the  price  of  certain  goods  sold 
by  the  defendants  as  the  plaintiff's  factors  un- 
der an  agreement,  as  alleged,  to  guaranty  the 
sales.  The  question  upon  the  trial  was  whether 
the  defendants  acted  under  a  del  credere  com- 
mission or  not.  The  plaintiff  produced  the 
account  of  sales  rendered  by  the  defendants,  in 
which  a  commission  of  five  per  cent,  was 
charged,  and  much  of  the  evidence  related  to 
the  question  whether  the  amount  charged  for 
commissions  afforded  evidence  of  an  agreement 
to  guaranty  the  sales.  There  was  other  evi- 
dence upon  the  principal  question  arising  out 
of  the  acts  and  declarations  of  the  parties. 
When  the  plaintiff  rested,  the  defendants 
moved  for  a  nonsuit,  insisting  that  they  could 
not  be  made  responsible  as  guarantors  of  the 
sales,  except  upon  an  undertaking  in  writing 
valid  within  the  Statute  of  Frauds.  The  mo- 
tion was  denied,  and  the  defendants'  counsel 
excepted.  The  cause  was  afterwards  submitted 
to  the  jury  who  found  for  the  plaintiff,  and 
judgment  was  rendered  accordingly.  The  de- 
fendants brought  error  to  the  Supreme  Court 
where  the  judgment  of  the  C.  P.  was  [*369 
affirmed;  upon  which  the  defendants  brought 
error  to  this  court.  The  reasons  for  the  judg- 
ment of  affirmance  are  contained  in  the  report 
of  the  case  in  5  Hill,  458. 

Mr.  George  Wood,  for  plaintiffs  in  error. 

Mr.  C.  E.  Benedict,  for  defendant  in  error. 

Porter,  Senator.  This  writ  of  error  seems 
to  have  been  brought  to  determine  whether  the 
agreement  of  a  factor  to  guaranty  the  sales 
made  by  him  is  a  contract  within  the  Statute 
of  Frauds,  requiring  an  agreement  in  writing 
to  prove  its  existence.  This  necessarily  in- 
volves an  inquiry  into  the  nature  of  the  con- 
tract which  the  factor  makes  in  such  a  case. 
The  plaintiff  insists  that  one  acting  under  a  del 
credere  commission  is  a  guarantor  or  surety  for 
the  debt  which  the  purchaser  of  the  goods  con- 
tracts; while  the  defendants,  on  the  other  hand, 
maintain  that  the  factor  contracts  an  original 
absolute  obligation,  to  pay  the  principal  the 
amount  of  the  sales,  at  the  expiration  of  the 
term  of  credit.  It  depends  upon  the  character 
of  the  contract  in  this  respect,  whether  the 
promise  of  the  factor  is  to  pay  the  debt  of  an- 
other, or  his  own  proper  debt  and,  conse- 
quently, whether  it  can  be  proved  by  parol. 

I  find  no  case  decided  prior  to  the  year  1816 
which  favors  the  position  taken  by  the  defend- 
ants. Previous  to  that  time  there  are  many 
cases  directly  hostile  to  that  position.  In  1786, 
in  the  case  of  Gh-ove  v.  Dubois,  1  T.  R.,  112, 
Ld.  Mansfield,  Ch.  J.,  held  that  the  engage- 
ment of  a  broker  acting  under  a  del  credere 
commission  was  absolute;  and  that  he  was  li- 
able in  the  first  instance,  and  at  all  events. 
Buller,  </.,  agreed  with  him  fully,  and  said  he 
had  never  heard  the  inquiry  made,  whether  a 
demand  had  been  made  upon  the  purchaser. 
We  find  these  two  very  distinguished  judges 
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speaking  of  this  as  a  familiar  principle,  and 
one  universally  acknowledged  and  practiced 
upon.  The  case  of  Scott  v.  Mackenzie,  decided 
in  Scotland  in  1795,  involved  the  same  princi- 
ple. The  defendant,  a  factor,  acting  under  a 
3  7O*]  *del  credere  commission,  at  the  request 
of  his  principal  transmitted  the  proceeds  of  the 
sales  in  a  bill  on  a  house  in  London.  The  par- 
ties to  the  bill  failed  before  payment.  On* the 
question  as  to  the  liability  of  the  factor,  the 
court  in  Scotland  decided  that  no  payment  but 
such  an  one  as  would  have  satisfied  a  proper 
•debt,  was  sufficient  to  discharge  the  factor; 
and  gave  judgment  for  the  plaintiff.  This  judg- 
ment was  affirmed  in  the  House  of  Lords  in 
1796.  6  Bro.  P.  C.,  280.  In  Houghton  v.  Mat- 
thews, 3  Bos.  &  P.,  489,  Chambre,  J.,  says, 
that  where  a  factor  sells  under  a  del  credere 
commission,  he  becomes  responsible  for  the 
price  and  he  is  to  be  considered,  as  between 
himself  and  the  vendor,  as  the  sole  owner  of 
the  goods.  In  the  same  case  Ld.  Alvanley, 
Ch.  J.,  says  that  the  effect  of  a  del  credere  com- 
mission is  to  make  the  factor  responsible  for 
the  value  of  the  goods  to  his  principal.  These 
opinions  were  given  in  1803.  Mr.  Bell,  in  his 
Commentaries,  published  in  1816,  at  p.  378, 
lays  down  the  rule  thus:  "The  correct  legal 
import  of  a  del  credere  engagement,  is  an  en- 
gagement to  be  answerable  as  if  the  person  so 
binding  himself  was  the  proper  debtor.  This 
seems  to  be  the  correct  legal  import  of  the  un- 
dertaking; and  it  is  as  nearly  as  possible,  the 
meaning  of  the  Italian  phrase  which  we  have 
adopted.  He  is  placed  in  relation  to  the  prin- 
cipal, precisely  in  the  same  situation,  as  if  he 
had  actually  received  in  loan,  the  money  of 
the  principal."  Paley  on  Agency,  p.  39,  adopts 
the  same  rule.  Mr.  Comyn,  in  his  treatise  on 
Contracts, Vol.  I.,  p.  253,  is  equally  explicit  in 
his  statement  of  this  rule.  He  says:  "A  factor 
del  credere,  on  the  sale  of  the  goods  makes  him- 
self absolutely  liable  in  the  first  instance,  for 
the  payment  of  the  price  of  such  goods,  in  the 
same  manner  as  if  he  were  himself  the  pur- 
chaser, and  was  debited  for  them  by  the  prin- 
cipals as  such."  Chancellor  Kent,  in  the  first 
edition  of  his  Commentaries,  published  in  1826, 
states  his  view  at  that  time  of  the  law  on  this 
point  as  follows:  "When  a  factor  acts  under  a 
del  credere  commission  for  an  additional  premi- 
um he  becomes  liable  to  his  principal  when 
the  purchase  money  falls  due;  for  he  is  substi- 
tuted for  the  purchaser,  and  is  bound  to  pay, 
not  conditionally  but  absolutely,  and  in  the 
371*]  first  instance."  *2Kent,  Com.,  Isted., 
487.  The  principle  is  stated  in  the  same  way 
in  2  Chit.  Com.  L.,220,  221. 

Here  we  have  a  whole  current  of  decisions 
ind  a  coincidence  of  opinions  among  eminent 
luthors,  in  favor  of  the  absolute  liability  of 
the  factor  to  pay  the  price  for  which  goods 
are  sold  under  such  a  commission,  when  the 
credit  has  expired.  This  should,  I  think,  settle 
the  question.  But  the  doctrine  has  been  ques- 
tioned, and  finally  overruled  in  England.  It 
was  first  doubted  in  Morris  v.  Cleasby,^  Maule  & 
8..  566,decided  in  1816;  and  Chancellor  Kent.in 
the  fourth  edition  of  his  Commentaries,  modi- 
fies what  he  had  before  stated,  and  treats  the 
point  as  a  vexata  questio,  while  in  a  note  to  his 
last  edition,  he  says,  it  is  now  settled  in  En- 
gland, that  the  factor  is  only  a  surety  for  the 
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solvency  of  the  purchaser.  I  do  not  find,  how- 
ever, that  the  recent  innovation  in  England  has 
been  adopted  in  this  country,  except  in  Thomp- 
son v.  Perkins,  3  Mas.,  232,  where  Mr.  J.  Story 
has  followed  the  case  of  Morris  v.  Cleasby.  We 
are  now  asked  to  give  the  new  rule  the  sanc- 
tion of  this  court.  But,  in  my  judgment,  we 
should  not  follow  the  courts  in  England  in 
their  departure  from  the  former  rule.  This  is 
a  class  of  contracts  that  have  existed  in  this 
country  as  long  as  commerce  has  flourished, 
and  under  which  business  is  daily  transacting 
to  a  large  amount.  The  understanding  of  the 
mercantile  community  has,  I  apprehend,  been 
general  and  uniform,  that  the  agreement  be- 
tween the  principle  and  factor  was  original  and 
absolute  to  pay  the  price  of  the  sale,  deduct- 
ing the  commission,  at  the  time  the  credit  ex- 
pired. Doubtless,  the  factor  expected  the  fund 
would  be  received  from  the  purchaser;  but 
whether  received  or  not,  he  charges  himself 
with  the  amount  in  his  account  with  his  prin- 
cipal. A  contrary  rule  would  require  the  prin- 
cipal to  exhaust  his  remedy  against  the  pur- 
chaser, in  order  to  determine  his  insolvency, 
before  he  could  charge  the  factor  as  surety. 

The  Supreme  Court  of  Mass,  have  had  this 
question  before  them,  and  have  adhered  to  the 
law  as  it  was  understood  in  England  prior  to 
1816.  In  Swan  v.  Nesmith,  7  Pick.,  220,  de- 
cided in  1828,  Parker,  Ch.  J.,  in  giving  the 
opinion  of  the  court,  *speakingof  a  del  [*372 
credere  contract,  says:  "The  legal  effect  of  such 
a  contract  is,  to  make  the  defendants,  the  fac- 
tors, liable  at  all  events  for  the  proceeds  of  the 
sale,  so  that  according  to  some  authorities, 
though  denied  by  others,  they  may  be  charged 
in  indebitatus  assumpsit,  or  for  goods  sold  to 
them.  And  there  seems  to  be  no  good  reason 
why  they  should  not  be  so  charged,  if  upon 
receiving  the  goods  they  became  accountable; 
except  that  their  liability  is  not  fixed  until  a 
sale  is  made,  or  if  upon  credit,  until  the  time 
of  payment  arrives."  I  am  not  satisfied  that 
the  new  rule  is  an  improvement,  if  we  were 
at  liberty  to  take  our  choice;  but  on  the  other 
hand,  think  it  wise  to  adhere  to  the  old  prin- 
ciple, that  adjudges  the  contract  of  the  factor 
in  such  cases  to  be  an  original  and  absolute 
one,  for  the  payment  of  the  price,  and  shall, 
therefore,  vote  for  affirming  the  judgment  of 
the  Supreme  Court. 

Senator  Folsom  also  delivered  a  written 
opinion  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court. 

Hand,  Senator.  The  question  in  this  case 
is,  whether  the  undertaking  of  a  factor  under 
a  del  credere  commission  should  be  in  writing 
to  make  it  valid  within  the  Statute  of  Frauds. 
It  is  certainly  very  important  to  the  commer- 
cial world  that  the  principle  should  be  finally 
settled.  Perhaps  it  is  not  so  material  how  it 
is  settled,  though  it  would  probably  be  some- 
times more  convenient  for  a  consignor  to  be 
able  to  send  goods  with  del  credere  instructions 
and  to  rely  on  the  receiving  and  selling  them 
as  sufficient  evidence  of  the  contract,  without 
waiting  for  a  formal  written  answer  to  his  pro- 
posals. But  if  it  is  found  that  the  statute  is 
imperative, no  reasoning  abinconvenienli  should 
prevail.  The  remedy  is  by  an  alteration  of  that 
statute. 
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Several  elementary  writers  have  started  with 
the  bold  assertion  that  the  factor  on  a  del  cre- 
dere commission,  renders  himself  liable  in  the 
first  instance,  although  he  never  is  in  receipt 
of  the  money;  and  that  he  may  be  sued  for 
goods  sold,  as  if  he  had  himself  purchased  the 
goods,  and  that  his  liability  is  not  affected  by 
373*]  *the  Statute  of  Frauds."  8  Chit.  Com. 
L.,  194,  220,  221.  Mr.  Bell  in  his  Commenta- 
ries, 1  Bell,  Com.,  378,  says:  "He  is  placed  in 
relation  to  the  principal  in  precisely  the  same 
situation  as  if  he  had  actually  received  in  loan 
the  money  of  the  principal;"  and  that  he  is 
"liable  directly  and  without  any  benefit  of  dis- 
cussion. "  Beawes  also  says  that  this  contract 
is  not  affected  by  the  Statute  of  Frauds,  and 
may  bo  proved  by  parol.  Lex  Mer. ,  47.  Paley 
too,  lays  down  the  rule  that  the  agent  is  liable 
absolutely.  Paley,  Ag.,  41.  Chitty  cites  Grove 
v.  Dubois,  1  T.  R..  112,  decided  by  Ld.  Mans- 
field in  1786;  and  Size  v.  Dickason,  Id.,  285; 
Bull.  N.  P.,  280,  and  Beawes,  429.  Mr.  Bell 
refers  to  Grove  v.  Dubois,  only.  Paley  quotes 
the  same  case,  and  Beawes.  I  have  looked  into 
the  cases.  Groqe  v.  Dubois  is  in  point,  and 
holds  a  factor  primarily  liable.  Size  v.  Dickason 
was  decided  by  the  same  judge,  and  if  appli- 
cable adds  nothing  to  Grow  v.  Dubois,  and 
neither  Buller  nor  Beawes  produces  any  addi- 
tional authority;  so  that  I  believe  this  doctrine 
rests  almost  entirely  upon  the  case  of  Grove  v. 
Dubois. 

Let  us  turn  for  a  moment  to  the  cases  on  the 
other  side.  The  great  abilities  and  weight  of 
character  of  Ld.  Mansfield  caused  the  doctrine 
in  Grove  v.  Dubois  to  be  adopted  by  all  the 
writers  immediately  succeeding  the  decision 
of  that  case.  But  after  that  eminent  judge 
had  passed  away,  and  less  shining,  but  per- 
haps not  less  sound,  thoroughbred  common 
law  jurists  were  elevated  to  the  Bench,  this 
doctrine  of  primary  liability  was  discarded, 
and  the  del  credere  factor  was  pronounced  a 
guarantor  of  the  buyer.  This  principle  has 
been  acted  upon  in  several  well  considered 
cases  in  England  thus  completely  overthrow- 
ing the  doctrine  in  Grove  v.  Dubois.  Morris 
v.  Cleasby,  4Maule  &  S.,  566.  574;  Gall  v.  Com- 
ber, 1  J.  B.  Moore,  279  ;  8.  0.,  7  Taunt.,  558  ; 
Hornby  v.  Lacy,  6  Maule  &  S.,  166  ;  Peak  v. 
Norlhcote,  7  Taunt.,  478;  8.  C.,1  J.  B.  Moore, 
178;  Leverick  v.  Meigs,  1  Cow.,  645;  Thompson 
v,  Perkins,  3  Mas.,  232.  It  is  also  laid  down 
as  the  settled  doctrine  on  this  subject  by  sev- 
eral respectable  writers  on  commercial  and 
374*]  other  contracts.  *Theobald,  Pr.  & 
Sur.,  64;  Chit.  Cont.,  209;  Paley,  Ag.,  Lloyd's 
ed.,  42,  111  and  notes;  Story,  Ag.,  33,  250, 
sec.  215;  2  Kent,  Com.,  4th  ed.,  624.  It  seems, 
therefore,  that  all  the  opinions  latterly  ex- 
pressed, both  judicial  and  elementary,  are  in 
favor  of  considering  this  contract  within  the 
Statute  of  Frauds. 

Then,  upon  principle,  is  it  not  clear  that  the 
factor  only  guaranties  the  debt?  Bell  says  the 
principal  may  resume  his  character  and  recov- 
er of  the  principal  debtor.  P.  378.  Chitty 
lays  it  down  that  the  sale  creates  a  contract  be- 
tween the  owner  and  the  buyer,  p.  201,  and 
that  if  the  owner  gives  notice  to  the  buyer,  the 
latter  must  pay  him,  not  the  factor  ;  and  Mr. 
J.  Story,  after  collecting  all  the  authorities,  is 
clear  that  he  is  a  mere  guarantor  ;  and  so,  in- 
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deed,  with  one  exception  are  all  the  modern 
cases  that  I  have  been  able  to  find.  It  is  true 
that  in  Swan  v.  Nesmith,  7  Pick.,  220,  the  Su- 
preme Court  of  Mass,  adopted  the  other  side 
of  the  question,  and  held  that  the  contract  was- 
not  affected  by  the  Statute  of  Frauds.  It,  how- 
ever, seems  indisputable,  that  the  debt,  even  if 
nominally  payable  to  the  factor,  belongs  to  the 
owner,  and  may  be  wholly  controlled  by  him, 
and  that  the  factor  cannot  be  sued,  until  a- 
failure  of  payment  by  the  purchaser.  Now 
the  contract  of  the  factor  is  either  an  original 
or  a  collateral  undertaking.  If  the  latter,  it  ia 
within  the  statute.  Can  it  be  original  when 
there  is  full  privity  of  contract  between  the 
owner  and  the  vendee,  and  when  the  liability 
of  the  agent  depends  upon  the  default  of  the 
purchaser?  There  is  no  middle  ground  upon 
which  the  contract  can  be  satisfactorily  placed. 
The  factor  is  primarily  liable,  as  decided  by 
Ld.  Mansfield,  and  then  all  the  natural  conse- 
quences flow;  or  he  is  conditionally  liable,  ac- 
cording to  the  later  and  settled  doctrine,  and 
then  his  liability  is  for  the  "  debt  and  default 
of  another  ;"  and  the  evidence  of  the  contract 
must  be  in  writing  with  a  consideration  ex- 
pressed. I  think  his  undertaking  is  collateral, 
and  that  upon  principle  and  authority  it  comes 
within  the  statute.  I  am,  therefore,  in  favor 
of  reversing  the  judgment  of  the  Supreme 
Court. 

*On  the  question  being  put — "Shall  [*375 
this  judgment  be  reversed?" — the  members  of 
the  Court  voted  as  follows  : 

For  reversal — Senators  Hand  and  Mitchell — 2. 

For  affirmance — Senators  Backus,  Beekman, 
Beers,  Bockee,  Corning,  Deyo,  Emmons,  Folsom, 
Johnson,  Jones,  Lott,  Porter,  Sedgwick,  Smith, 
Talcott&vA  Wright— 16. 

Judgment  affirmed. 

Affirming-5  Hill,  458. 

Cited  in-14  N.  Y.,  268 ;  47  Barb.,  16 ;  9  Bos.,  148 ;  111 
Wall..  680 ;  33  Md.,  428 :  3  Am.  Rep.,  198. 


BIRCKHEAD  ET  AL.  v.  BROWN  ET  AL. 
Letters  of  Credit  Strictly  Construed — Parties. 

The  defendants,  merchants  in  N.  Y.f  wrote  a  let- 
ter to  a  house  in  Liverpool,  in  which  they  said  :  "  At 
the  request  of  Messrs.  S.  &  T.  and  on  their  account 
we  beg1  leave  to  open  a  credit  for  £10,000,  uncovered 
at  any  one  time  in  favor  of  Mr.  J.  D.,  to  be  negotia- 
ted by  him  at  Rio  de  Janeiro  by  drafts  on  you  at  60 
days'  sight.  This  credit  will  expire  on,  etc.  You 
will  of  course  keep  Messrs.  8.  &  T.  advised  as  the 
credit  is  used,  and  they  will  attend  to  placing  you  in 
funds."  Held,  that  a  party  who  had  advanced  mon- 
ey to  J.  D.  upon  drafts  drawn  and  negotiated  ac- 
cording to  the  terms  of  the  letter  and  upon  the  faith 
of  it,  which  were  protested  for  non-payment,  could 
not  maintain  an  action  against  the  defendants,  for 
want  of  a  privity  of  contract  between  them. 

The  defendants  having  written  two  other  letters- 
at  subsequent  dates  extending  the  credit  in  respect- 
to  the  amount,  and  the  time  of  its  continuance,  but 
without  mentioning  the  length  of  the  bills ;  held, 
that  only  bills  at  60  days  were  within  the  guaranty, 
and  that  a  bill  at  90  days  was  unauthorized. 


NOTE.— Negotiable  paper —Letter  of  credit.  In  con- 
nection with  the  above  case  of  Birckhead  v.  Brown, 
see  report  of  the  opinion  of  the  court  below,  5  Hill. 
634;  Watson  v.  M'Laren,  19  Wend.,  557:  S.  C,,  26- 
Wend.,  425;  Union  Bank  v.  Coster,  3  N.  Y.,  214; 
Northumberland  Bank  v.  Eyer,  58  Pa.  St.,  102 :  Pol- 
lock v.  Helm, 54  Miss.,  1 ;  S.  C. 28  Am.  Rep.,  342 ;  Law- 
rason  v.  Mason,  7  U.  S.  (3  Cr.),  492. 
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ON  error  from  Supreme  Court,  where  a  judg- 
ment rendered  by  the  Superior  Court  of 
the  City  of  N.  Y.  in  favor  of  Birckhead  and 
Carlisle  against  the  present  defendants  in  error 
was  reversed.  For  the  facts  in  the  case  and  the 
opinion  of  the  Supreme  Court,  see  5  Hill,  634. 
The  case  was  argued  here  by, 

Messrs.  J.  Prescptt  Hall  and  D.  Web- 
ster, for  plaintiffs  in  error,  and 

Messrs.  G.  F.  Allen  and  G.  Wood,  for  de- 
fendants in  error. 

376*]  * Senator  Bockee  delivered  an  opin- 
ion in  favor  of  reversing  the  judgment  of  the 
Supreme  Court.  He  concurred  with  that  court 
in  holding  that  the  letters  written  by  the  de- 
fendants constituted  them  guarantors  to  W. 
and  J.  Brown  &  Co.,  for  such  advances  as  that 
firm  might  make  within  limits  prescribed  by 
the  letters:  but  he  held  that  they  also  import- 
ed a  further  contract  by  the  defendants  with 
any  person  who  might  on  the  faith  of  the  let- 
ters advance  money  upon  the  bills  drawn  by 
Demarest,  that  such  bills  should  be  accepted 
and  paid  by  W.  J.  Brown  &  Co.,  and  that  such 
engagement  was  in  the  nature  of  a  general  let- 
ter of  credit;  and  he  was  of  opinion  that  the 
plaintiffs  by  advancing  money  to  Demarest  and 
receiving  bills  drawn  by  him  on  W.  and  J. 
Brown  &  Co.  under  the  circumstances  stated 
in  the  special  verdict  became  parties  to  that 
contract,  and  were  entitled  to  enforce  it  by  ac- 
tion against  the  defendants. 

Senator  Porter  also  delivered  an  opinion  in 
favor  of  reversing  the  judgment  of  the  Su- 
preme Court.  He  likewise  held  that  the  letters 
in  question  contained  an  engagement  on  the 
part  of  the  defendants  that  the  bills  of  Dema- 
rest drawn  on  W.  and  J.  Brown  &  Co.  within 
the  prescribed  limits,  and  negotiated  at  Rio, 
should  be  duly  honored,  and  that  this  engage- 
ment inured  to  anyone  who,  upon  the  faith  of 
the  letters,  should  advance  the  money  to  Dema- 
rest on  the  bills,  and  that  such  act  would  create 
a  privity  of  contract  between  the  parties  so  ad- 
vancing money  and  the  defendants,  and  that 
the  plaintiffs  were,  consequently,  entitled  to 
recover. 

Both  these  Senators  were  of  opinion  that  the 
bills  drawn  at  ninety  days  were  not  within  the 
terms  of  the  guaranty,  and  that  the  recovery 
in  the  Superior  Court  was  rightly  limited  to 
the  amount  of  the  draft  drawn  at  sixty  days' 
sight. 

Senator  Talcott  delivered  an  opinion  in  fa- 
vor of  affirming  the  judgment  of  the  Supreme 
Court,  mainly  on  the  ground  that  the  defend- 
ants' engagement  was  to  W.  and  J  Brown  & 
Co.  only,  and  that  there  was  no  privity  of  con- 
377*]  tract  between  the  *plaintiffs  and  the  de- 
fendants, and  agreeing  substantially  with  the 
positions  laid  down  in  the  opinion  of  the  Su- 
preme Court. 

Senators  Beers  and  Mitchell  also  delivered 
opinions  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court. 

On  the  question  being  put — "  Shall  the  judg- 
ment of  the  Supreme  Court  be  reversed?" — 
the  members  of  the  Court  voted  as  follows: 

For  reversal:    Senators   Backus,   Beekman, 
Bockee,  Corning,  Deyo,  Faulkner,  Folsom,  John- 
son, Porter,  Smith  and  Varney — 11. 
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For  affirmance:  The  PRESIDENT  and  Sena- 
tors Barlow,  Beers,  Emmons,  Hand,  Jones,  Les- 
ter, Lott,  Mitchell,  Scovil  and  Talcott— 11. 

Judgment  affirmed. 

Affirming— 5  Sandf.,  134. 
Same  case-5  Hill,  634. 
Criticised— 24  Hun,  613,  614,  615. 
Cited  in— 61  N.  Y.,  43 ;  19  Am.  Rep.,  249 ;  13  Barb., 
159 ;  1  E.  D.  S.,  376. 


CARTLEDGE  ET  AL.  v.  WEST  ET  AL 

Assignee  in  Bankruptcy — Promise  by,  to  Pay 
When  in  Funds. 

The  landlord  may  recover  under  a  count  upon  an 
inslmul  computassent  though  the  evidence  be  of  an 
accounting  concerning1  rent  secured  by  deed.  Sem- 
ble. 

But  where  the  defendant  was  the  assignee  of  the 
lessee  under  an  assignment  for  the  benefit  of  credit- 
ors, and  the  promise  upon  the  accounting  was  to  pay 
the  rent  when  the  defendant  should  receive  funds 
from  the  assigned  property,  and  there  was  no  proof 
that  he  had  received  such  funds;  held,  that  the 
plaintiff  could  not  recover. 

Citation— 1  Leigh,  N.  P.,  100, 101. 

ON  error  from  the  Supreme  Court,  where  the 
defendants  in  error,  as  plaintiffs,  recovered 
a  judgment  against  the  plaintiffs  in  error  upon 
verdict.  The  defendants  below  moved  the  Su- 
preme Court  for  a  new  trial  upon  a  bill  of  ex- 
ceptions, which  was  refused.  For  a  report  of 
the  case  and  the  opinion  of  the  Supreme  Court, 
see  5  Hill,  488.  As  the  decision  in  this  court 
turned  upon  a  different  question  from  that  de- 
termined in  the  Supreme  Court,  it  is  necessary 
to  state  that  the  assignment  by  Gaylor  to  the 
*defendants,mentioned  in  the  report  in  [*378 
Hill,  was  a  conveyance  in  trust  for  the  pay- 
ment of  the  debts  of  the  former:  and  that  the 
evidence  of  an  accounting  and  of  a  promise  to 
pay,  by  the  defendants,  was  as  follows.  Mum- 
ford,  a  witness  for  the  plaintiffs,  presented  to 
the  defendants  an  account  for  the  rent  claimed, 
which  contained  several  items  of  credit  and 
stated  a  balance  of  $876.80,  and  one  of  the  de- 
fendants, the  other  being  present,  said  that 
they  were  responsible  for  the  rent  and  would 
pay  it  as  soon  as  they  could.  Other  evidence 
in  the  cause  tended  to  show  that  the  defend- 
ant's language  on  that  occasion  was,  that  they 
would  pay  the  rent  as  soon  as  they  received 
funds  as  assignees.  The  judge,  in  his  charge, 
stated  that  it  was  not  essential  that  it  should 
appear  that  the  defendants  had  promised  to 
pay  the  rent  out  of  their  own  funds,  that  a 
promise  to  pay  out  of  the  assigned  estate  when 
realized  would  be  a  sufficient  stating  of  the  ac- 
count to  charge  them  on  the  count  upon  the 
insimul  computassent.  This  portion  of  the 
charge  was  excepted  to  by  the  defendants' 
counsel.  The  cause  was  argued  here  by, 

Messrs.  E.  Paine  and  C.  O'Conor.  for 
plaintiffs  in  error. 

Mr.  E.  Sandford,  for  defendants  in  error. 

Gardiner,  President.  The  circuit  judge 
charged  the  jury,  in  substance,  that  if  they 
were  satisfied  that  when  Mumford  presented 
the  account,  one  of  the  defendants  stated  that 
he  would  pay  it  as  soon  as  the  assignees  got 
funds  to  pay  it,  it  would  entitle  the  plaintiffs 
to  recover  as  upon  an  account  stated.  It  was 
urged  upon  the  argument  here,  that  the  stating 
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of  the  account  was  a  new  consideration  from 
which  the  law  would  imply  a  promise.  Should 
this  be  admitted,  it  by  no  means  follows  that 
a  promise  will  be  implied  different  in  its  char- 
acter from  that  actually  made  in  express  terms. 
If  the  accounting  was  a  good  consideration,  it 
will  support  the  promise  which  the  party  re- 
ally made,  and  not  one  of  a  different  character. 
Suppose  the  defendants  had  given  a  promisso- 
379*]  ry  note  payable  upon  *time,  it  will 
scarcely  be  insisted  that  the  plaintiffs  would 
be  at  liberty  to  abandon  the  note  and  sue  upon 
an  implied  promise.  But  here  the  statement  or 
admission  of  the  account  is  to  be  inferred  only 
from  the  promise.  The  defendants  said  they 
would  pay  it  as  soon  as  they  had  funds  as  as- 
signees to  do  so,  and  this  is  all  they  said  about 
it.  If  we  reject  this  promise  we  lay  aside  all 
the  evidence  in  the  case,  of  an  account  stated. 
The  promise  was  obviously  conditional.  An 
engagement  to  pay  when  the  assignees  as  such 
were  in  funds,  is  very  different  from  a  prom- 
ise to  pay  forthwith  or  generally,  without  re- 
gard to  particular  funds;  but  the  learned  cir- 
cuit judge  treated  them  as  identical.  There 
was  no  evidence  that  the  defendants  received 
any  trust  funds  after  this  promise  was  made  ; 
but  if  there  had  been  it  should  have  been  sub- 
mitted to  the  jury.  Under  the  charge  the  ex- 
istence of  such  funds  was  entirely  immaterial. 
The  authorities  collected  in  1  Leigh,  N.  P., 
100,  101,  while  they  state  the  general  rule 
show  that  it  is  so  qualified  as  to  render  the  evi- 
dence relied  upon  in  this  case  unavailable. 

For  the  reasons  assigned,  I  am  of  opinion 
that  the  judgment  of  the  Supreme  Court  should 
be  reversed. 

Senator  Beers  also  delivered  an  opinion  in 
favor  of  reversing  the  judgment  of  the  Supreme 
Court. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed  ?" — all  the  members  of  the 
Court  present,  who  had  heard  the  argument, 
to  wit :  the  PRESIDENT  and  Senators  Beers, 
Chamberlain,  Clark,  Cvrning,  Deyo,  Emmons, 
Faulkner,  Lott,  Mitchell,  Porter,  Smith  and  Tal- 
cott  (1 3)  voted  in  the  affirmative. 

Judgment  reversed. 


38O*]*GIFFORD,  President  of  the  Farmers' 
Bank  of  Hudson, 

«. 
LIVINGSTON. 

Constitutional  Law — Banking  Act. 

The  Act  entitled  "An  Act  to  Authorize  the  Busi- 
ness of  Banking,"  passed  April  18,  1838,  was  con- 
stitutionally passed,  although  it  did  not  receive  the 
assent  of  two  thirds  of  the  members  elected  to  each 
branch  of  the  Legislature,  and  is  a  valid  Act. 

The  case  of  De  Bow  v.  The  People,  1  Den.,  9,  over- 
ruled. 

•  Citations— 23  Wend.,  103 ;  22  Wend.,  9 ;  1  Den.,  9 :  4 
Hill,  384, 399 ;  13  Wend.,  325 :  2  Hill.  39 ;  Laws,  1843,  p. 
299 ;  1844.  pp.  35,  416 :  1845,  pp.  91, 145, 224,  251 ;  Const., 
art.  7,  sec.  9 ;  1  Hill,  616.  620 ;  Bam,  Judg.,  20 ;  3  Bl. 


NOTE.— Legislative  proceedings— Presumption  of 
regularity.  See  Warner  v.  Beers,  23  Wend.,  103,  note. 

The  court  may  look  beyond  the  printed  statute-book 
to  determine  whether  an  Act  had  the  constitutional 
majority.  See  Purdy  v.  People,  4  Hill,  384,  note. 


Com.,  395 ;  2  Ld.  Raym.,  938, 950 ;  Willes,  20, 182,  240 :  4 
Bing.,234 ;  1  Turn.  &  R.,104 ;  Preface  to  10  Co.;  Hardr., 
52 ;  Vaughan,  382 ;  11  East,  568  ;  7  Barn.  &  C.,  468 :  3  B. 
&  Adol.,  189 ;  Eden.  Penal  Law,  312 ;  Butler,  Horce 
Juridicae,  11,  12 ;  3  Russ.,  436 ;  Kyd,  Corp.,  12 ;  1  Bl. 
Com..  49, 135,  470, 474,  475 ;  Woods  Joint  Stock  Cos.,  2, 
110;  Jac.,  L.  Die.  Corporations;  McCollock.  Com. 
Die.  Companies;  Ang.  &  Ames.  Corp.,  1 ;  12  Wh.,  64 ; 
14  Pet.,  122 ;  Browne,  Civ.  Law,  99 ;  French,  Com. 
Code,  B.  I.,  tit.  3;  1  Lill.  Abr.,  459;  1  Bouv.  L.  Die. 
Body  Politic ;  2  Kent,  Com.,  267;  4  Wh.,  304,  518 ;  4 
Pet.,  562 ;  Glover,  Mun.  Corp.,  3 ;  3  Meriwether  &  S 
Corp.,15,  20;  10  Co.,  23,  30  b,  31  a,  32;  2  Bulst.,  233 :  1 
Toml.  L.  Die.,  435,  Corp.;  Hilliard,  Am.  L..  32 ;  2  Bac. 
Abr.,  2,  Corp.  A.  D.;  13  Pet.,  519,  587 ;  2  Cr..  127  ;  1  R. 
S.,  599 ;  1  Roll.  Abr.,  513,  b,  10;  3  Co.,  73 ;  Hob.,  211 ; 
Moore,  564 ;  2  Danv.  Abr..  214 ;  2  Wend.,  327;  6  Wend  . 
348;  9  East,  516;  3  Ves.  &  B.,  180 ;  9  Barn.  &  C.,  401 ;  1 
Barn.  &  C.,  74 ;  2  Carr.  &  P.,  408,  n..  409,  note ;  Colly. 
Part.,  626,  651;  10  Mees.  &  W.,  711 ;  5  Man.  &  G.,  415; 
Bac.  Abr.  Prerog.,  53 ;  19  Johns.,  473 ;  1  Hopk..  304 ; 
25  Wend.,  665 ;  12  Pet.,  723 ;  2  Dall.,  308, 462 ;  Dwar.  St., 
668 ;  Chipman,  Gov.,  181 ;  11  Pet.,  318. 

ON  error  from  the  Supreme  Court.  Gifford, 
as  President  of  the  Farmers'.Bank  of  Hud- 
son, an  Association  organized  under  the  Act 
"To  Authorize  the  Business  of  Banking,"  sued 
the  defendant  in  error  in  the  Supreme  Court  in 
assumpsit,  as  maker  of  a  promissory  note.  The 
declaration,  which  contained  the  common 
counts,  stated  that  the  plaintiff  prosecuted  for 
and  on  behalf  of  the  Association  ;  and  the  in- 
debtedness and  the  promise  to  pay,  as  laid, 
were  to  the  Association,  no  cause  of  action 
personal  to  Gifford  being  stated.  The  defend- 
ant demurred,  and  the  plaintiff  joined  in  de- 
murrer. The  Supreme  Court,  following  the 
case  of  De  Bow  v.  People,  1  Den.,  9,  gave  judg- 
ment for  the  defendant,  upon  which  the  plaint- 
iff brought  error  here. 

Messrs.  S.  Stevens  and  George  Wood, 
for  plaintiff  in  error,  insisted:  first,  that  the 
validity  of  the  general  Banking  Law  had  been 
established  by  this  court  in  the  case  of  Warner 
v.  Beers,  23  Wend.,  103, 190.  They  maintained 
that  it  was  there  determined  that  the  law  was 
constitutionally  enacted  although  it  might  not 
have  received  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legisla- 
ture. Second,  that  the  general  Banking  Law 
was  not  an  Act  creating  a  body  politic  or  cor- 
porate within  the  sense  of  the  provision  of  the 
Constitution  requiring  such  Acts  to  be  passed 
by  two  thirds  of  the  members  of  the  Legisla- 
ture. 

Mr.  H.  Hogeboom,  for  defendant  in  error, 
cited  Thomas  v.  Dakin,  22  Wend.,  9;  Delafield 
v.  Kinney,  24  Id. ,  345;  *  People  v.  Assess-  [*38 1 
sors  of  Watertown,  1  Hill,  616  ;  Willoughby  v. 
Comstock,  3  Id.,  389;  Peoptev.  Supervisor 8  of  Ni- 
agara,lid.,  20;  Matter  of  the  Bank  of  Dansmlle, 
6  Id.,  370;  De  Bow  v.  People,  1  Den.,  9;  2  Jac. 
L.  Die.,  94,  Corporation,  1;  2  Kent,  Com.,  3d 
ed.,276,  287;  Ang.  &  Ames,  Corp.,  17,  21,  23, 
38,  45,  54,  75;  Dentonv.  Jackson,  2  Johns.  Ch., 
324;  10  Co.,  27;  1  Kyd,  Corp.,  2,  4,  9,  13, 17,52, 
62,  63,  69,  70;  Dyer,  100,  pi.  70;  N.  Hempstead 
v.  Hempstead,  2  Wend.,  133;  1  Bl.  Com..  467, 
475;  Dartmouth  College  v.  Woodward,  4  Wh., 
518.  He  also  referred  to  the  cases  cited  in 
Warner  v.  Beers,  23  Wend.,  103. 

The  Chancellor.  In  the  case  of  Warner 
v.  Beers,  23  Wend.,  103,  which  came  before 
this  court  during  the  session  of  the  Legislature 
in  the  spring  of  1840,  I  stated  at  length  my 
reasons  for  believing  that  the  associations  au- 
thorized by  the  general  Banking  Law  were  in 
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fact  corporations  ;  that  is,  that  they  undoubt- 
edly belonged  to  the  class  of  artificial  but  or- 
ganized bodies,  capable  of  holding  property, 
rights  and  immunities  in  common,  and  of 
transmitting  the  same  by  an  artificial  succes 
sion,  which  in  legal  language  were  called  bod- 
ies corporate,  or  corporations.  I  at  the  same 
time  stated  the  reasons  which  had  led  me  to 
the  conclusion  that  they  were  not,  however, 
such  bodies  corporate  as  came  within  the  spir- 
it and  intent  of  the  section  of  the  Constitution 
requiring  a  vote  of  two  thirds  of  all  the  mem- 
bers elected  to  each  branch  of  the  Legislature; 
that  is,  that  a  general  law  authorizing  all  and 
any  of  the  citizens  of  the  State  to  organize 
themselves  into  artificial  bodies  for  the  pur- 
pose of  carrying  on  any  trade  or  business,  or  of 
holding  and  transmitting  property  in  an  arti- 
ficial succession,  was  not  within  the  spirit  and 
intent  of  that  provision  of  the  Constitution, 
and  might  be  passed  by  a  majority  vote.  Those 
reasons  are  published  in  the  report  of  the  case 
of  Warner  v.  Beers,  and  it  is,  therefore,  un- 
necessary to  repeat  them  here.  As  the  judg- 
ment of  the  court  in  that  case  was  in  accord- 
ance with  my  opinion,  as  then  expressed,  upon 
382*]  *the  last  point,  and  its  decision  in  a 
more  recent  case  has  confirmed  my  opinion 
upon  the  point  that  these  associations  are,  in 
fact,  corporations,  I  shall  proceed  to  consider 
the  question  whether  the  judgments  of  this 
court  in  that  and  other caSfes are  in  conflict  with 
each  other ;  and  whether  the  decision  in  the 
case  of  Warner  v.  Beers  ought  not  to  be  con- 
sidered as  having  settled  the  question  of  the 
constitutionality  of  the  general  Banking  Law  in 
favor  of  the  plaintiff  in  error  in  the  present  case. 
The  declarations  in  the  case  of  Warner  v. 
Beers,  and  in  the  case  now  under  considera- 
tion, are  the  same  in  substance  ;  that  is,  in  each 
case  the  suit  is  brought  in  the  name  of  the 
president  of  the  bank  upon  an  alleged  indebt- 
edness to  the  association,  and  not  to  him.  In 
both  cases  the  declaration  was  demurred  to, 
upon  the  ground  that  an  indebtedness  to  the 
association  was  no  sufficient  foundation  for  a 
promise  to  the  president,  so  as  to  authorize  him 
to  sue  for  the  debt  in  his  own  name,  if  the  law 
creating  the  association  and  authorizing  it  to 
sue  for  its  debts  in  the  name  of  its  president 
was  unconstitutional  and  void.  In  the  case  of 
Warner  v.  Seers  the  Supreme  Court  gave  judg- 
ment for  the  plaintiff  upon  the  demurrer,  and 
this  court  affirmed  that  judgment.  In  the  pres- 
ent case,  that  court  has  given  judgment  for 
the  defendant  upon  the  demurrer  on  the  same 
state  of  facts  presented  by  the  pleadings.  It 
necessarily  follows,  that  if  the  judgment  of  the 
Supreme  Court  in  the  case  DOW  under  consid- 
eration is  right,  the  judgment  of  that  court,  as 
well  as  of  this,  in  the  previous  case  of  Warner 
v.  Beers,  was  erroneous.  It  is  true  the  differ- 
ence between  these  two  judgments  of  the  Su- 
preme Court  arose  from  the  fact  that  in  the 
case  of  Warner  v.  Beers,  or  rather  in  the  case 
of  Thomas  v.  Dakin,  22  Wend.,  9,  which  was 
the  pioneer  cause  in  that  court,  it  was  errone- 
ously supposed  by  the  two  judges  who  con- 
curred in  the  decision  in  favor  of  the  plaintiff, 
that  they  could  not  take  judicial  notice  of  the 
fact  that  the  law  was  passed  by  a  majority  vote 
merely.  I  was  inclined  to  the  same  opinion 
at  that  time,  as  will  be  seen  by  the  report  of 
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the  case  of  Warner  v.  Beers;  though  I  was 
careful  to  put  my  vote  for  the  affirmance  of 
the  judgment  upon  the  ground  that  the  gener- 
al Banking  Law  was  constitutional,  even  if  the 
*samehadnot  been  passed  by  a  two  [*383 
thirds  vote.  And  as  I  shall  hereafter  show,  I 
adopted  the  proper  course,  as  authorized  by 
the  rules  of  this  court,  to  ascertain  whether 
the  members  who  had  voted  for  the  affirmance 
of  the  judgment  of  the  court  below  placed 
their  decision  upon  the  technical  ground  that 
they  could  not  judicially  take  notice  of  the 
manner  in  which  the  law  was  passed,  or  upon 
the  constitutionality  of  the  law  itself  even  if 
it  was  passed  by  a  majority  vote  only,  as  we 
all  know  it  in  fact  was. 

The  learned  Chief  Just-ice  is  under  a  mistake 
in  supposing  tnat  the  resolutions  appended  to 
the  report  in  the  case  of  Warner  v.  Beers  were 
extrajudicial,  or  that  they  were  adopted  after 
the  case  was  finally  decided,  and  when  there 
was  nothing  before  the  court  for  adjudication. 
He  was,  undoubtedly,  misled  by  the  fact  that, 
by  an  error  of  the  clerk  of  this  court  in  mak- 
ing up  his  minutes,  the  judgment  was  dated 
on  the  seventh  of  April,  when  the  first  vote 
was  taken,  and  not  upon  the  twenty-second  of 
that  month,  when  the  final  judgment  of  this 
court  was  actually  given.  The  cause  was  heard 
during  the  session  of  the  Legislature,  when  the 
court  was  in  the  practice  of  meeting  semi- 
monthly only,  for  the  purpose  of  hearing  spe- 
cial motions.  Prom  the  manner  in  which  this 
court  is  constituted,  it  is  impossible  for  the 
members  thereof  to  meet  together  in  private 
and  compare  their  opinions  previous  to  a  de- 
cision of  the  cause.  Hence  has  arisen  the  prac- 
tice of  calling  for  the  written  and  oral  opin- 
ions of  such  members  as  think  proper  to  give 
them,  and  then  to  take  a  vote  upon  the  general 
question  of  affirmance  or  reversal;  which  vote 
is  only  preparatory  (o  the  final  judgment  to  be 
given  by  the  court.  And  where  different  ques- 
tions arise  and  are  discussed,  it  sometimes  be- 
comes necessary,  to  enable  the  courts  below  to 
carry  the  decision  of  this  court  into  effect,  to 
ascertain  the  grounds  upon  which  its  judg- 
ment is  based.  The  26th  Rule  of  the  court, 
therefore,  provides,  that  where  the  decision  of 
a  cause  depends  upon  distinct  questions,  the 
determination  of  either  of  which  will  dispose 
of  the  cause,  the  question  shall  be  taken  sepa- 
rately, if  required  by  any  three  members. 
And  the  practice  has  always  been,  since  I  have 
been  a  member  of  the  court,  when  a  separate 
vote  was  to  be  taken  upon  different  questions 
which  had  arisen  *and  been  discussed,  [*384: 
to  take  such  vote  after  the  vote  upon  the  gen- 
eral question  of  affirmance  or  reversal,  and 
before  the  final  settlement  of  the  judgment  of 
the  court.  In  the  case  of  Warner  v.  Beers, 
such  distinct  questions  did  arise;  the  votes 
upon  which  questions  it  was  important  to  the 
public  and  to  suitors  in  the  courts  below  should 
be  taken  separately,  to  prevent  the  necessity 
of  having  them  again  brought  before  this  court 
for  decision.  The  Supreme  Court  had  decided, 
in  fact,  that  the  general  Banking  Law  was  un- 
constitutional; as  it  was  well  known  that  it 
had  been  passed  by  a  majority  vote  only.  But 
that  court  had  rendered  judgment  in  favor  of 
the  plaintiff  in  the  court  below  upon  the  mere- 
ly technical  ground  that  the  court  could  not 
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take  judicial  notice  of  the  fact  that  the  law  was 
not  passed  by  a  vote  of  two  thirds.  If  every 
member  of  this  court,  therefore,  was  of  opin- 
ion that  the  decision  of  the  Supreme  Court 
was  wrong  upon  both  of  these  questions,  his 
vote  must  still  have  been  given  in  favor  of  the 
affirmance  of  the  judgment  of  the  court  be- 
low; for  that  judgment  could  not  be  erroneous 
if  the  general  Banking  Law  was  constitutional. 
And  a  general  affirmance,  without  stating  the 
real  grounds  upon  which  the  judgment  of  this 
court  was  placed,  would  necessarily  lead  to  the 
conclusion  that  if  the  fact  of  the  passage  of  the 
law  by  a  majority  vote  only  had  been  stated, 
in  a  plea,  the  defendant  in  the  court  below 
would  have  been  entitled  to  judgment.  At 
least  the  Supreme  Court,  as  well  as  all  inferior 
courts,  would  have  felt  bound  so  to  decide,  in 
accordance  with  the  reported  decision  in  the 
case  of  Thomas  v.  Dakin.  Immediately  after 
the  vote  upon  the  general  question  of  affirm- 
ance or  reversal  was  taken,  April,  7  1840,  I, 
therefore,  considered  it  my  duty  to  suggest  the 
necessity  of  having  the  questions  taken  sepa- 
rately for  the  purpose  of  ascertaining  the  fact 
whether  the  affirmance  of  the  judgment  was 

E laced  upon  the  technical  ground  taken  by  the 
upreme  Court,  or  upon  the  broader  ground 
that  the  judgment  was  right  because  the  gen- 
eral Banking  Law  was  constitutional  although 
it  was  not  passed  by  a  two  thirds  vote.  But  as 
Senators  wish  to  resume  their  legislative  duties 
or  because  the  usual  time  for  adjournment  had 
arrived,  the  court  was  adjourned  over  until  the 
385*]  *next  day,  for  the  purpose  of  taking 
the  vote  upon  that  question  separately.  I  then 
introduced  the  first  resolution  which  is  append- 
ed to  the  report  of  the  case,  and  it  was  imme- 
diately passed  with  but  one  dissenting  vote. 
That  resolution  did  not  ask  for  a  decision  of 
the  question  whether  the  court  could  take  ju- 
dicial notice  of  the  fact  that  the  law  was 
passed  by  a  majority  vote  only;  but  it  ex- 
pressed the  opinion  of  twenty-three  members 
of  this  court,  who  had  heard  the  question  ar- 
gued at  great  length  and  with  much  ability  on 
both  sides,  that  the  opinion  of  the  Supreme 
Court,  that  the  law  was  unconstitutional  unless 
it  had  been  passed  by  a  two  thirds  vote,  was 
erroneous.  The  judgment  of  affirmance  in  this 
court  was,  therefore,  placed  upon  the  distinct 
ground  that  the  law  was  constitutionally  passed, 
although  two  thirds  of  all  the  members  elected 
to  each  branch  of  the  Legislature  might  not 
have  voted  in  favor  of  its  passage.  After  the 
adoption  of  that  resolution,  another  was  intro- 
duced by  a  member  of  the  court  who  had  ex- 
pressed an  opinion  that  the  associations  under 
the  general  Banking  Law  were  not  bodies  poli- 
tic or  corporate.  That  resolution  was  opposed 
by  Senator  Paige  and  other  members  of  the 
court,  who  thought  they  were,  in  fact,  corpo- 
rations, but  who  agreed  with  me  in  the  opin- 
ion that  the  constitutional  prohibition  did  not 
apply  to  general  legislation  of  this  kind.  The 
further  consideration  of  the  subject  was  there- 
upon postponed  until  the  next  meeting  of  the 
court  on  the  third  Tuesday  of  April.  At  the 
meeting  of  the  court  upon  that  day,  the  mover 
of  that  resolution  consented  to  modify  it,  by 
adding  thereto  the  words,  "  within  the  spirit 
and  meaning  of  the  Constitution."  And  as  that 
rendered  it  consistent  with  the  opinions  of 
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those  who  believed  they  were,  in  fact,  corpo- 
rations, but  that  the  constitutional  restriction 
did  not  apply  to  general  laws  of  this  descrip- 
tion, it  was  allowed  to  pass  without  further 
opposition.  Both  resolutions  were  thereupon 
directed  to  be  incorporated  into  the  record  of 
the  judgment  of  this  court,  which  was  then 
finally  settled  and  remitted  to  the  Supreme 
Court  to  be  carried  into  effect  there.  If  the 
opinion  of  the  justices  of  the  Supreme  Court 
in  the  case  of  Thomas  v.  Dakin,  declaring  that 
the  associations  organized  under  the  general 
Banking  Law  were  unconstitutional  unless  the 
*law  had  been  passed  by  a  two  thirds  [*386 
vote,  was  not  in  itself  extrajudicial  and  enti- 
tled to  no  weight  whatever  even  in  that  court, 
I  cannot  conceive  how  the  expression  of  a  con- 
trary opinion  by  twenty-three  members  of  this 
court,  when  the  same  question  came  here  for 
decision,  can  in  any  sense  be  considered  as 
extrajudicial  and  as  entitled  to  no  weight  in 
any  court  as  a  judicial  decision. 

It  remains  to  be  seen  whether  any  subse- 
quent judgment  of  this  court  can  properly  be 
considered  as  having  unsettled  this  decision 
upon  the  constitutional  question,  as  to  the  va- 
lidity of  associations  organized  under  the  gen- 
eral Banking  Law,  which  had  been  thus  dis- 
tinctly and  explicitly  made  here,  in  the  case  of 
Warner  v.  Beers.  The  learned  Chief  Justice, 
in  the  case  of  De  Bow  v.  People,  1  Den.,  9,  sup- 
poses that  the  decision  of  this  court  in  the  case 
of  Purdy  v.  People,  4  Hill,  384,  has,  by  over- 
ruling one  of  the  reasons  assigned  by  Mr.  J. 
Nelson  for  the  judgment  of  the  Supreme  Court 
in  the  case  of  People  v.  Morns,  13  Wend.,  325, 
necessarily  impaired  the  decision  of  this  court 
in  Warner  v.  Beers,  which  was  to  some  extent 
based  upon  similar  reasoning.  It  is  sufficient 
to  say,  that  the  judgments  in  all  three  of  those 
cases  may  well  stand  together.  The  case  of 
People  v.  Morris  did  not,  as  in  the  case  of  Pur- 
dy v.  People,  arise  upon  the  modification  or  al- 
teration of  the  powers  of  a  single  municipal 
corporation,  by  an  Act  of  direct  legislation  al- 
tering the  chartered  rights  or  powers  of  a  par- 
ticular corporation  only.  But  the  powers  of 
the  corporate  officers  of  the  Village  of  Ogdens- 
burgh,  which  were  in  question  in  the  case  of 
People  v.  Morris,  had  been  modified  and  altered 
by  an  Act  of  general  legislation,  relative  to  the 
excise  laws  of  the  whole  State;  which  Act  af- 
fected the  right  to  grant  retail  licenses  which 
that  corporation,  as  well  as  the  corporations  of 
other  villages  and  cities,  previously  possessed, 
under  their  several  charters.  And  one  of  the 
justices  of  the  Supreme  Court,  in  commenting 
upon  that  case  in  People  v.  Purdy,  2  Hill,  39, 
says:  "The  difference  between  a  general  excise 
law  extending  alike  to  the  whole  State,  and  a 
law  touching  the  charter  of  a  *single  [*387 
city,  is  too  manifest  to  require  any  illustra- 
tion." That  is  precisely  the  distinction  which 
I  attempted  to  draw  in  the  case  of  Warner  v. 
Beers,  between  an  Act  of  general  legislation 
extending  alike  to  the  whole  State,  authorizing 
any  association  of  individuals  to  exercise  cor- 
porate powers  for  certain  purposes,  and  that 
special  legislation  for  the  benefit  of  particular 
individuals,  or  for  local  projects,  against 
which  the  two  thirds  provision  of  the  Consti- 
tution was  intended  to  guard.  And  the  decis- 
ion of  this  court  upon  the  writ  of  error  in  the 
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case  of  Purdy  v.  People,  even  if  it  conflicted 
with  so  much  of  the  opinion  of  the  late  Oh.  J. 
Nelson  in  People  v.  Morris,  as  held  that  a  pub- 
lic or  municipal  corporation  might  be  created 
or  altered  by  a  mere  majority  Act  of  special 
legislation,  applicable  to  such  corporation 
alone,  did  not  in  any  degree  impair  the  prin- 
ciple that  general  legislation  is  not  within  the 
spirit  and  intent  of  the  constitutional  restric- 
tion; upon  which  principle  the  decision  in 
Warner  v.  Beers  was  attempted  to  be  placed 
by  those  who  believed  the  associations  author- 
ed by  the  general  Banking  Law  were  in  fact 
srporations. 

The  case  of  Supervisors  of  Niagara  v.  People, 
lecided  by  this  court  in  December,  1844,  but 
ot  yet  reported,  as  I  understand  that  case,  so 
far  from  impairing  our  decision  of  April,  1840, 
a  direct  authority  in  favor  of  the  constitu- 
ionality  of  the  associations  created  under  the 
general  Banking  Law.  That  decision  does,  it 
i  true,  declare  them  to  be  corporations.  But 
the  actual  judgments  given  by  the  Supreme 
~  )urt  and  by  this  court  in  that  case  can  only 
sustained  upon  the  supposition  that  such 
sociations  were  legal  and  constitutional  cor- 
jrations,  so  as  to  be  taxable  as  corporations 
mder  the  general  Tax  Law.  For  if  they  were 
lerely  illegal  and  unauthorized  associations  of 
idividuals,  their  property  would  not  have 
jeen  taxable  as  corporate  stock  at  the  place 
rhere  the  office  of  the  association  was  located, 
ind  by  the  corporate  name;  but  each  individ- 
lal  stockholder  would  be  taxable  for  the  actual 
ra,lue  of  his  interest  in  such  stock,  so  far  as 
that  interest  consisted  of  personal  estate,  ac- 
)rding  to  the  directions  of  the  general  Tax 
jaw.  The  mandamus  asked  for  in  that  case 
to  compel  the  Supervisors  of  the  County 
388*]  of  Niagara  to  *place  the  name  of  one 
3f  these  associations  upon  the  assessment  roll, 
ind  tax  it  as  a  corporation;  and  the  Supreme 
ourt  awarded  a  peremptory  mandamus  ac- 
jrdingly.  That  judgment  was  brought  to 
this  court  upon  a  writ  of  error,  and  was  af- 
firmed. Now  it  is  evident  that  if  the  general 
Banking  Law  was  unconstitutional,  an  associ- 
ation attempted  to  be  created  under  it  would 
have  no  legal  existence  as  a  corporation,  and 
could  not,  therefore,  be  taxed  as  such.  In  the 
language  of  one  of  our  most  able  and  distin- 
guished judges,  if  the  general  Bank  Law  was 
not  a  constitutional  exercise  of  power  on  the 
part  of  the  Legislature,  it  follows  that  there 
was  no  such  legal  being  as  the.  Bank  of  Lock- 
port  to  be  taxed.  And  the  court  might,  with 
the  same  propriety,  have  granted  a  mandamus 
to  compel  th«  Supervisors  to  restore  the  name 
of  "the  town  pump  of  Lockport"  to  the  as- 
sessment roll,  and  to  tax  it  as  a  corporation. 
The  judgment  of  the  Supreme  Court  now  un- 
der consideration  appears,  therefore,  to  be  in 
lirect  conflict  with  the  judgments  both  of  that 
court  and  of  this  in  the  Lockport  case,  as  well 
as  with  our  previous  decision  in  Warner  v. 
Beers.  In  justice  to  the  Supreme  Court,  how- 
ever, it  is  proper  to  say,  I  have  been  informed 
by  the  Chief  Justice  of  that  court,  that  the 
counsel  in  the  Lockport  case  did  not  advert  to 
the  fact  that  the  banking  association  could  not 
be  taxable  as  a  corporation  if  the  general 
Banking  Law  was  an  unconstitutional  Act. 

If  ever  there  was  a  case  in  which  the  princi- 
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pie  of  stare  decisis. should  be  applied  to  the  de- 
cision of  the  court  of  dernier  ressort,  so  far  as 
relates  to  subsequent  judicial  action  upon  the 
same  question,  this  appears  to  be  a  proper  case 
for  the  application  of  that  principle.  Since  the 
decision  of  this  court,  in  April,  1840,  millions 
have  been  invested  in  the  stocks  of  these  asso 
ciations,  and  loaned  out  to  individuals  upon 
the  faith  of  that  decision.  The  bills  of  those 
associations  to  an  immense  amount  are  also  in 
circulation  and  in  the  hands  of  the  citizens  of 
the  State  and  others,  who  have  no  other  securi- 
ty for  their  payment  than  the  debts  due  to  such 
associations  and  the  bonds  and  mortgages  and 
stock  which  have  been  given  to  or  purchased 
by  these  associations,  and  transferred  to  the 
Comptroller  for  the  protection  *of  [*389 
their  bill  holders;  all  of  which  debts,  securi- 
ties and  transfers  will  probably  be  invalid,  if 
these  associations,  by  the  reversal  of  the  for- 
mer decision  of  this  court  upon  that  question, 
are  now  declared  to  have  had  no  legal  exist- 
ence. By  a  reference  to  our  statute-books,  it 
will  also  be  seen  that,  since  1840,  many  im- 
portant general  laws,  materially  altering  the 
chartered  rights  and  powers  of  particular 
classes  of  corporations,  such  as  railroad  com- 
panies, safety  fund  banks,  free  banks,  etc., 
have  been  passed  by  majority  votes  merely  ; 
which  laws  depend  for  their  constitutional  va- 
lidity and  existence  upon  this  principle,  on 
which  the  judgment  of  this  court  in  the  case 
of  Warner  v.  Beers  is  based  ;  that  the  two 
thirds  provision  of  the  Constitution  was  not 
intended  to  apply  to  such  general  legislation. 
See,  L.  of  1843,  p.  299;  Id.,  1844,  pp.  35,  416; 
Id.,  1845,  pp.  91,  145,  224,  251.  No  one  can 
estimate  the  amount  of  public  injury  as  well 
as  of  individual  suffering  and  loss  which  will 
occur  if  these  associations,  and  the  law  under 
which  they  were  created  and  other  general 
laws  depending  upon  the  same  principle, 
should  now  be  declared  unconstitutional  by  a 
reversal  of  our  former  decision  on  this  ques- 
tion. I  trust,  therefore,  that  this  court  will 
adhere  to  that  decision,  and  that  the  judgment 
of  the  court  below  in  the  case  under  consider- 
ation will  be  reversed. 

Senators  Bockee,  Barlow,  Lott,  Fol- 
som  and  Jones  also  delivered  written  opin- 
ions in  favor  of  reversing  the  judgment  of  the 
Supreme  Court,  on  the  ground  that  the  ques- 
tion had  been  determined  by  the  former  decis- 
ion of  this  court  in  the  case  of  Warner  v. 
Beers,  but  without  expressing  any  opinion 
upon  the  point  as  an  original  question. 

Hand,  Senator.  The  inquiries,  whether 
the  question  raised  in  this  cause  has  been  fully 
passed  upon  by  this  court  in  the  case  of  War- 
ner v.  Beers,  23  Wend.,  103,  and  if  so,  whether 
the  maxim  of  stare  decisis  should  control  our 
decision  here,  naturally  first  present  them- 
selves. If  the  answers  to  these  inquiries  are 
*not  decisive,  then  the  naked  -question  [*39O 
of  the  constitutionality  of  this  law  arises. 

The  history  of  judicial  opinion  upon  the 
clause  of  the  Constitution  in  question,  art.  7, 
sec.  9,  is  somewhat  singular.  In  the  case  of 
People  v.  Morris,  13  Wend.,  325,  the  Supreme 
Court  in  the  year  1835  decided  that  public  cor- 
porations, as  cities,  villages,  etc.,  were  not 
within  the  provision.  The  same  court,  in 
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Thomas  v.  DaTcin,  22  Wend.,  9,  determined  in 
1839.  held  that  an  association  under  this  gen- 
eral Banking  Law  was  a  corporation.  A  few- 
months  afterwards,  this  court,  in  the  case  of 
Warner  v.  Beers,  after  an  elaborate  argument, 
gave  judgment  for  the  plaintiff  on  a  note  given 
to  one  of  these  institutions.  Two  resolutions 
were  at  the  same  time  passed  by  this  court ; 
one  to  the  effect  that  the  law  was  constitutional 
without  having  been  passed  by  a  two  third  vote; 
the  other,that  these  associations  were  not  "bod- 
ies politic  or  corporate  within  the  spirit  and 
meaning  of  the  Constitution."  In  the  case  of 
People  v.  Assessors  of  Watertown,  decided  in 
1841,  1  Hill,  616,  the  Supreme  Court  held  that 
these  associations  were  corporations,  and  as 
such  liable  to  be  taxed.  The  next  year  this 
court,  in  the  case  of  Purdy  v.  People,  4  Hill, 
384,  determined  that  this  clause  of  the  Consti- 
tution included  all  corporations,  public  as  well 
as  private.  And  finally  at  the  last  term,  in 
December,  1844,  this  court,  in  the  case  of  Su- 
pervisors of  Niagara  v.  People,  held  that  these 
institutions  were  "  moneyed  or  stock  corpora- 
tions," and  liable  to  be  taxed  as  such.  So  that 
we  have  a  resolution  of  this  court,  that  they 
are  "not  corporations  within  the  spirit  and 
meaning  of  the  Constitution  ;"  and  also  decis- 
ions of  the  same  court  that  the  constitutional 
provision  includes  all  corporations  ;  and  then 
again,  that  these  associations  are  "moneyed  or 
stock  corporations." 

The  case  of  Warner  v.  Beers  had  been  decided 
in  the  Supreme  Court  in  favor  of  the  plaintiff, 
upon  the  ground  that  the  court,  on  the  plead- 
ings in  that  case,  would  presume  the  law  to 
have  been  passed  by  the  constitutional  number 
of  votes.  One  judge  dissented  on  the  ground 
that  only  one  corporation  could  be  created  by 
a  single  statute,  even  by  a  two  third  vote.  Nei- 
391*]  ther  of  the  *members  of  the  court  ques- 
tioned the  doctrine  that  the  Act  must  be  pre- 
sumed to  have  been  passed  by  the  requisite 
number  of  votes  ;  and  in  the  Court  of  Errors 
the  learned  Chancellor  favored  this  view  of  the 
case.  By  the  26th  Rule  of  this  court,  when 
the  decision  of  a  cause  depends  upon  distinct 
questions,  either  of  which  "will  dispose  of  the 
cause,"  these  questions  may  be  taken  sepa- 
rately. But  a  resolution  cannot, by  the  terms 
of  the  rule,  be  considered  as  a  judgment  of  the 
court,  except  when  it  decides  some  principle 
upon  which  the  judgment  of  the  court  in  the 
cause,  must  necessarily  rest;  for  without  this, 
it  does  not  "dispose  of  the  cause."  All  else  is 
extrajudicial.  "A  judgment  is  a  judicial  opin- 
ion in  answer  to  a  question  caused  by  a  suit." 
Ram,  Judg.,  20;  3  Bl.  Com.,  395.  L  must  be 
on  the  question  before  the  court,  and  neces- 
sary to  decide  the  case  and  essential  to  its  de- 
cision. If  the  opinions  expressed  are  not  so, 
they  are  always  considered  extrajudicial  and, 
indeed,  are  quite  often  mere  obiter  remarks. 
Ld.  Bacon  said  of  Coke's  Reports,  although  he 
commended  them  highly,  "They  may  have  er- 
rors and  some  peremptory  and  extrajudicial 
resolutions  more  than  warranted."  In  so  nu- 
merous a  body  as  this  court  it  is  not  surprising 
that  many  different  reasons  should  be  expressed 
even  though  the  members  arrive  at  the  same 
final  judgment.  A  difference  in  reason  is  not 
a  difference  of  opinion.  2  Ld.  Raym.,938,  950; 
Willes,  20.  And  a  judgment  may  be  valid 
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though  the  reasons  are  faulty.  Newton  v. 
Cowie,  4  Bing.,  234;  Lewis  v.  Llewellyn,  1  Tur. 
&  R.,  104.  So  in  the  case  of  Warner  v.  Beers, 
the  cause  might  have  well  been  decided  by  a 
majority  of  this  court,  on  the  reasons  which  in- 
fluenced the  Supreme  Court  in  the  same  case  ; 
and  as  it  might  be  so,  the  resolutions  passed 
afterwards  were  not  necessary  to  dispose  of 
the  cause.  So  the  Supreme  Court  have  con- 
stantly viewed  the  matter,  and  so,  too,  from  its 
subsequent  action  it  seems  to  me  this  court 
must  have  done.  I  am  fully  aware  that  opin- 
ions affirming  the  constitutionality  of  the  gen- 
eral Banking  Law  were  delivered  in  that  case, 
by  some  of  the  strongest  and  keenest  legal  in- 
tellects of  the  land,  and  those  opinions  com- 
mand my  unfeigned  respect,  for  their  great  le- 
gal acumen  and  research, *and  the  argu-  [*392 
mentative  powers  displayed;  but  if  not  neces- 
sarily the  foundation  of  the  judgment  given, 
they  do  not  preclude  further  consideration  of 
the  subject.  Had  a  majority  of  the  court  re- 
solved also  that  the  pleadings  did  necessarily 
raise  the  constitutional  question,  then  one  at 
least,  of  these  resolutions  would  have  been  a 
necessary  ruling  in  the  cause. 

But  again;  if  the  judgment  in  that  case  was 
directly  and  necessarily  upon  the  constitution- 
ality of  the  law,  is  it  a  case  to  which  the  prin- 
ciple of  stare  decisis  applies  in  its  full  force  t 
While  another  maxim,  "humanum  est  errare" 
remains  true,  there  must  occasionally  be  a  re- 
consideration and  overruling  of  human  judg- 
ments. If  on  a  re-examination  the  former  error 
is  clear,  our  duty  is  plain.  We  must  be  as  Ld. 
Coke  said  Sir  John  Fortescue  was,  "  not 
amongst  the  number  of  those  qui  &uos  amassent 
error es,  but  one  of  those  who  yielded  to  the 
truth  when  he  found  it."  Preface  to  10  Rep. 
To  overrule  a  decision  clearly  erroneous  on 
principle,  is  always  a  duty,  even  where  the 
Constitution  does  not  interpose  ;  unless  there 
has  been  a  uniform  course  of  corroborating  de- 
cisions for  a  series  of  years,  and  even  then,  the 
principle  of  stare  decisis  has  been  most  strongly 
applied  in  real  estate  cases.  I  believe  that  a 
single  decision  has  never,  in  any  case,  been  al- 
lowed to  stand  if  found  opposed  to  principle. 
Wdlingham  v.  Baker,  Hardr. ,  52 ;  Tapner  v. 
Merlott,  Willes,182;  Welles  v.  Trahern,  Id., 240; 
Vaughan,  382;  Vere  v.  Ld.  Cawdor,  11  East, 
568;  Williams  v.  Oermaine,  7  Barn.  &  C.,  468; 
Smith  v.  Compton,  3  B.  &  Ad.,  189. 

The  able  counsel  who  appeared  for  the  plaint- 
iff in  error,  pressed  upon  our  consideration  the 
importance  of  the  stability  of  judicial  opinion,, 
and  particularly  in  this  court  of  final  resort. 
Many  reasons  were  addressed  to  us  to  show  the 
importance  of  a  rigid  adherence  to  the  case  of 
Warner  v.  Beers.  The  argument  of  public  con- 
venience, and  also  the  wisdom  of  the  ancients 
were  pressed  into  their  service;  the  ever  vener- 
ated maxims  of  the  peripatetic  Stagyrite  were 
cited.  No  one  more  than  myself  feels  the  force 
of  the  doctrine  of  stare  decisis.  As  a  lawyer,  I 
am  accustomed  to  revere  the  decisions  of  legal 
tribunals.  They  *are  the  sources  of  [*393 
our  common  law  and,  indeed,  the  expositors- 
of  the  rights  of  the  citizen.  The  deliberate  and 
well  established  principles  of  the  common  law 
are  sacred  to  every  true  friend  of  civil  liberty. 
It  is  often  said  that  the  certainty  of  the  law  i» 
more  important  than  its  reasons;  and  that  the 

DENIO  2. 


1845 


GIFFORD  v.  LIVINGSTON. 


393 


accurate  knowledge  of  what  is  the  law,  is  often 
more  important  than  the  precepts  of  the  law 
itself.  Its  stability  and  certainty  are  neces- 
sary to  the  business  and  prosperity  of  civilized 
life;  "misera  servitus,  ubi  lex  aut  vaga  aut  in- 
cognita est."  I  have  felt  the  full  force  of  this 
part  of  the  argument  of  the  plaintiff  in  error, 
and  weighed  the  subject  with  the  keenest  sense 
of  responsibility.  But  no  law  can  be  per- 
manent which  is  destitute  of  principle,  and 
particularly  in  this  country,  if  it  conflict  with 
the  plain  provisions  of  the  Constitution.  And 
if  a  law  be  constantly  questioned,  it  is  better 
at  once  to  put  the  matter  at  rest  than  to  allow 
its  constitutionality  to  remain  a  vexed  question. 
If  the  sentiments  of  Aristotle  are  to  be  appealed 
to,  I  think  they  will  in  nowise  sustain  an  un- 
constitutional decision.  Anciently  the  laws 
were  in  verse  and  sung  in  public,  that  they 
might  be  remembered.  Eden,  Penal  Law,  312. 
And  in  some  parts  of  Greece  they  were  in- 
trusted to  memory  alone,  and  there,  too,  the 
people  had  the  ultimate  decision.  The  people 
were  jealous  of  any  change,  and  penalties  were 
threatened  upon  him  who  proposed  it;  and  in 
some  places  he  who  did  so,  did  it  with  a  halter 
around  his  neck.  Butler,  Horce  Juridicce,  11, 
12.  It  was  in  relation  to  these  "constitution- 
al" laws  "by  the  people,"  that  a  change  was 
deprecated ;  and  of  these  another  ancient  writ- 
er said,  "we  ought  to  maintain  unaltered  the 
laws  of  our  country,  and  respect  them  as 
certain  secondary  divinities."  And  yet  Aris- 
totle complains  that  "A  Constitution  may  be 
one  kind  by  law,  and  of  another  in  fact."  I 
hope  the  remark  will  never  be  justified  in  this 
country. 

Again ;  the  case  of  Warner  v.  Beers  seems  to 
be  shaken  by  every  subsequent  decision  on  the 
subject;  and  in  case  of  a  conflict  of  decisions, 
the  principle  of  stare  decisis  does  not  hold. 
Emanuel  v.  Constable,  3  Russ.,  436.  The  case 
of  People  v.  Morris,  13  Wend.,  325,  no  doubt 
394*]  had  an  influence  upon  *it,  and  that 
decision  is  overruled  by  this  court  in  Purdy  v. 
People,  4  Hill,  399.  It  is  said  that  the  case  of 
Supervisors  of  Niagara  v.  People,  in  this  court, 
does  not  raise  the  question  of  corporation  or 
no  corporation.  But  I  do  not  see  how  that 
question  could  have  been  avoided.  On  the 
argument  of  this  case,  several  of  my  brethren, 
who  were  then  members  of  the  court,  have 
stated  that  this  was  the  contested  and  turning- 
point  in  that  case;  and  so  I  should  understand 
from  the  opinions  delivered,  which  I  have  had 
the  pleasure  of  perusing  in  manuscipt.  It  is 
also  said  that  the  decision  of  that  cause  neces- 
sarily involved  and  affirmed  the  constitution- 
ality of  the  general  Banking  Law.  The  ques- 
tion would  have  arisen  incidentally  if  the  point 
had  been  made;  but  members  of  this  court,  on 
the  argument  of  this  cause,  have  stated  that 
such  was  not  the  case,  neither  party  in  that 
case  denying  that  these  institutions  were  legal 
bodies. 

If,  as  this  court  held  in  the  case  of  Purdy 
v.  People,  the  constitutional  provision  under 
consideration  embraces  all  corporations,  pub- 
lic and  private,  and  if  it  be  also  true  that  the 
institutions  organized  under  the  general  Bank- 
ing Law  are  corporations,  as  was  determined 
in  Supervisors  of  Niagara  v.  People,  it  is  diffi- 
cult to  see  how  the  case  of  Warner  v.  Beers 
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can  be  sustained.  It  seems  to  me  there  is  no- 
escape  from  the  charge  of  irreconcilable  in- 
consistency in  our  decisions. 

It  is  material,  also,  to  consider  that  the  case 
of  Warner  v.  Beers  is  a  single  decision.  For 
this  reason  I  think  the  principle  of  stare  decisis- 
does  not  preclude  the  examination  of  the  main 
question  in  this  case.  The  decision  stands ' 
alone,  and  is  of  a  recent  date.  It  is  not  sus- 
tained by  a  long  current  of  adjudications,  but 
on  the  contrary,  is  shaken  by  every  judgment 
which  has  since  been  given  where  the  ques- 
tion was  in  any  way  involved.  If  in  addition 
to  this  it  shall,  on  examination,  be  found  not 
to  be  founded  on  principle,  all  the  authorities 
concur  that  it  cannot  be  sustained. 

This  brings  me  to  the  consideration  of  the 
great  point:  is  this  law,  which  it  is  conceded  did 
not  receive  the  votes  of  two  thirds  *of  [*395 
the  members  of  the  Legislature,  constitution- 
al? In  order  to  decide  this  two  other  ques- 
tions arise:  are  these  associations  corporations? 
and  if  so,  are  they  within  the  prohibitory 
clause?  It  would  seem  that  these  question* 
are  already  answered  by  the  cases  of  Supervis- 
ors of  Niagara  v.  People  and  that  of  Purdy  v.  Peo- 
ple. But  I  will  briefly  examine  the  question,  what 
is  a  corporation .  We  have  a  great  many  attem  pts 
to  define  the  term.  Kyd,  Corp.,  12;  1  Bl. 
Com.,  470;  Wordsworth,  Joint  Stock  Co.,  2; 
McCullock,  Com.  Die.  Companies ;  Jac.  L. 
Die.  Corporations;  Ang.  &  Ames,  Corp.,  1; 
Bk.  v.  Dandridge,  12  Wh.,  64;  Runyanv.  Cos- 
ter, 14  Pet.,  122;  1  Browne,  Civil  Law,  99 -r 
French,  Com.  Code.  B.  I.,  tit.  3;  1  Lill.  Abr., 
459;  1  Bouv.  L.  Die.  Body  Politic;  2  Kent, 
Com.,  267:  4  Wh.,  518;  4  Pet.,  562;  Glover, 
Law  of  Municipal  Corp.,  3;  3  Meri wether  &. 
Steph.Corp.,15,  20;  10 Rep.,  23;2Bulst.,233;  1 
Tom.  L.  Die.,  435,  Corp. ;  Hill.  Elements  of  the 
Law,  32;  2Bac.  Abr.,  2,  Corp.,  A;  13 Pet.,  519, 
587;  2  Cr.,  127.  A  brief  but  clear  and  compre- 
hensive definition  is  given  by  Bronson,  J.,  in 
People  v.  Assessors  of  Watertown,  1  Hill,  620, 
as  follows-  "A  corporation  aggregate  is  a  col- 
lection of  individuals  united  in  one  body,  un- 
der such  a  grant'of  privileges  as  secures  a  suc- 
cession of  members  without  changing  the 
identity  of  the  body,  and  constitutes  the  mem- 
bers for  the  time  being,  one  artificial  person,  or 
legal  being,  capable  of  transacting  some  kind 
of  business  like  a  natural  person."  A  corpo- 
ration, according  to  my  understanding,  is  a 
franchise  granted  by  government,  by  which  the 
members  merge  their  individual  characters  into 
one  artificial  legal  existence.  It  seems  to  me 
that  but  two  requisites  are  necessary:  that  it 
should  be  authorized  by  government,  and  that 
the  members  should  be  combined  into  an  artifi- 
cial unity.  We  are  sometimes  told  that  corpora- 
tions must  have  perpetual  succession,  a  right 
to  sue  and  be  sued,  and  to  hold  property,  that 
they  must  have  a  common  seal  and  power  to 
make  by-laws.  Blackstone  says,  these  are  insep- 
arably incident  to  corporations;  and  our  stat- 
ute is  to  the  same  effect.  1  Bl.  Com.,  475:  1  R. 
S.,  599.  But  these  *attributes  are  [*396- 
merely  incidental  to  a  corporation  as  such.  It 
is  not  essential  to  the  existence  of  a  corpora- 
tion that  it  should  possess  them  all.  Even  as  to 
succession;  why  would  not  an  authority  to 
particular  individuals  named  in  the  Act  to  as- 
sume a  corporate  name  and  act  as  a  corporation 
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in  certain  business  during  their  joint  lives, 
be  a  corporation  ?  As  to  the  right  to  sue  and 
be  sued,  have  a  seal  and  make  by-laws,  it  was 
decided  more  than  two  centuries  ago,  that 
these,  if  in  the  charter,  were  merely  declara- 
tory and  were  not  necessary  to  create  a  corpo- 
ration. 10  Rep.,  32;  1  Roll.  Abr.,  513  b,  10;  3 
Rep.,  73;  Norris  v.  Staps,  Hob.,  211;  Dave- 
nantv.  Hurdis,  Moor,  564;  2  Bac.  Abr.  Corp., 
D;  1  Bl.  Com.,  475.  Clearly,  no  particular 
form  of  words  is  necessary  to  create  a  corpo- 
ration. 10 Rep.,  32;  3M.73;  2Danv.  Abr.,214; 

1  Roll.  Abr.,  5135, 10.  The  case  in  10  Rep.,  30  b, 
#1  a,  certainly  seems  to  decide  that  a  corporation 
may  exist  without  all  of  these  incidents.  See, 
also,  Allen  v.  Bewail,  2  Wend.,  327;  S.  C.  in 
•error,  6  Id. ,  348,  per  Walworth,  Chancellor.  I 
suppose  that  at  the  present  day  there  can  be  no 
•dispute  in  this  country,  but  that  the  grant  of  a 
franchise  must  emanate  from  the  government. 
Blackstone  says  that  among  the  Romans  a  cor- 
poration could  be  formed  by  voluntary  associ- 
ation; but  this  is  denied  in  1  Browne,  Civil 
Law,  99.     However  this  may  be,  it  is  now  set- 
tled that  all  voluntary  associations  are  no  more 
than  partnerships.     Our  law  knows  but  two 
classes  of  such  associations;  corporations  and 
partnerships.  Even  authorized  joint  stock  com- 
panies in  England  are  nothing  more  than  part- 
nerships.    King  v.  Dodd,  9  East,  516;  3  Ves. 
&  B.,  180;  Wordsworth,  Joint  Stock  Co.,  110; 
9  Barn.  &  C.,  401;  1  Id.,  74;  Keasley  v.  Godd, 

2  Carr.  &  P..  408,  n.;   Maudslay  v.  Le  Blanc, 
Id.,  409,  ».;  Colly.  Part.,  626,  651;  McCullock, 
Com.  Die.,  Companies. 

I  have  no  doubt  but  that  a  corporation  may 
be  shorn  of  some  of  the  incidents,  by  the  pow- 
•er  giving  it  existence.  Indeed,  we  have  made 
the  members  of  manufacturing  corporations 
personally  liable  to  a  certain  extent.  And  on 
the  other  hand,  in  England  at  least,  powers 
can  be  given  to  partnerships  which  are  similar 
to  some  of  those  said  to  be  incidental  to  corpo- 
397*J  rations.  *  Steward  v.  Greaves,  lOMees. 
•&  W..  711;  Beech  v.  Eyre,  5  Mann.  &  G.,  415. 
The  criterion  is  not, whether  there  are  not  cer- 
tain powers  and  rights  that  are  common  to 
Tx>th  ;  but  the  great  distinctive  feature  of  a 
•corporation  is,  that  it  is  authorized  by  a  law  or 
grant  to  act  as  an  artificial  being,  the  several 
members  of  which  constitute  one  person  in 
law,  and  have  but  a  single  will. 

Having  discussed  the  nature  of  corporations, 
we  are  led  next  to  inquire  whether  associations 
under  the  general  Banking  Law  are  corpora- 
tions. This  court  has  at  least  once,  and  the 
Supreme  Court  has  repeatedly  declared  that 
they  are;  and  even  the  case  of  Warner  v.  Beers 
does  not  decide  the  contrary.  Indeed,  I  un- 
derstand that  the  learned  Chancellor  could  not, 
in  that  case,  vote  for  the  second  resolution  as 
first  proposed,  because  it  declared  unqualified- 
ly that  they  were  not  corporations.  Do  they 
possess  the  attributes  of  corporations  within 
the  settled  definitions  of  that  term?  To  deter- 
mine this  requires  an  examination  of  the  nat- 
ure and  powers  of  these  institutions.  They 
lave  their  existence  by  an  Act  of  the  govern- 
ment; the  members  are  so  combined  as  to  lose 
their  individual  character,  and  they  act  solely 
as  an  artificial  being;  they  have  power  to  sue 
and  be  sued  by  an  artificial  name,  and  may  use 
a  common  seal;  they  may  appoint  and  remove 
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officers,  and  can  only  act  by  those  officers.  The 
individuals  cannot,  as  such,  do  any  act  to  bind 
the  association.  A  member  may  be  sued  at  law 
by  the  association;  the  individual  members  are 
not  liable  for  the  debts  of  the  association,  and 
they  hold  their  interest  by  transferable  shares. 
There  is  perpetual  succession  and  immortality, 
by  which  I  understand  that  the  association  is 
not  affected  by  a  change  of  members  or  the 
death  of  any  number  of  them  less  than  the 
whole.  In  short,  every  quality  and  power,  ex- 
press and  incidental,  that  has  ever  been  attrib- 
uted to  corporations,  appear  to  be  given  by 
the  Legislature  to  these  associations.  One  or 
two  of  these  powers  are  not  expressly  men- 
tioned in  the  statute,  but  we  have  seen  that 
they  are  always  implied.  If,  then,  they  come 
into  existence  as  corporations  do,  and  have  all 
the  powers  and  qualities  of  corporations,  can 
they  be  denied  that  character  because  the  Leg- 
islature *has  not  called  them  corpora-  [*398 
tions?  The  Act  does  not  declare  that  they  shall 
not  be  corporations;  and  if  it  had,  the  essence 
of  the  thing  could  not  be  altered  by  an  arbi- 
trary change  of  name. 

This  brings  me  to  the  consideration  of  the 
question,  whether,  admitting  these  associations 
to  be  corporations,  the  Act  was  constitution- 
ally passed,  it  being  conceded  that  it  did  not 
receive  the  assent  of  two  thirds  of  the  mem- 
bers elected  to  each  branch  of  the  Legislature. 
It  is  said  that  this  law  is  not  within  this  pro- 
vision, because  it  is  general  and  open  to  all 
and,  therefore,  is  not  a  grant  of  a  franchise  ; 
and  also,  because  the  law  itself  does  not  "cre- 
ate" the  corporation.  There  are  now  a  large 
number  of  these  corporations  in  existence  which 
could  not  create  themselves;  for,  as  has  been 
shown,  a  merely  voluntary  association  is  not  a 
corporation.  Whence,  then,  do  they  derive 
their  existence?  It  is  not  material  that  a  cor- 
poration does  not  instantly  result  from  the  leg- 
islative Act;  for  almost  every  grant  of  a  cor- 
poration requires  a  subscription  for  stock  and 
other  acts  before  a  body  corporate  comes  into 
existence.  The  voluntary  act  of  individuals, in 
conformity  with  the  statute  is  required  to  com- 
plete the  corporation.  "It  is  immediately  by 
letters  patent,  a  corporation  in  abstracto ;  but 
not  in  concreto,  till  the  naming  of  the  master." 
Button's  Hospital  case,  10  Rep.,  23.  And  the 
King,  it  is  said,  may  even  grant  to  the  subject 
the  power  of  erecting  corporations.  Bac.  Abr., 
Prerog.,  53;  10  Rep.,  23;  1  Bl.  Com.,  474.  If 
the  objection  in  question  is  well  taken, how  are 
our  manufacturing,  religious  and  other  corpo- 
rations created?  These  have  been  treated  as 
corporations  in  this  and  all  our  courts.  19 
Johns.,  473;  1  Hopk.,  304;  25  Wend.,  665.  It 
seems  to  me  it  would  be  as  correct  to  say,  the 
Great  First  Cause  creates  nothing  in  our  fields 
because  means  are  used  to  aid  nature  in  her 
productions. 

Then,  does  the  generality  of  the  law  take  it 
out  of  the  restrictive  clause  ?  We  are  told  it 
is  not  a  grant,  because  not  a  monopoly.  The 
clause  reads,  "any  body  politic  or  corporate;" 
not  "  any  monopoly."  The  meaning  of  the 
words  used  is  entirely  clear  and  unequivocal. 
Manufacturing  companies,  religious  and  medi- 
cal *societies,  public  libraries,  the  uni-  [*399 
versity  and  limited  partnerships,  have  been 
referred  to  in  support  of  the  position  under 
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consideration.  As  to  all  these,  except  limited 
partnerships,  the  Acts  under  which  they  derive 
their  existence  were  in  force  when  our  present 
Constitution  was  adopted,  and  were  preserved 
by  the  provisions  of  the  13th  section  of  the  7th 
article  of  the  Constitution.  And  as  to  limited 
partnerships,  though  the  law  was  not  passed 
till  April,  1822,  and  after  the  prohibitory  clause 
took  effect,  yet  if  I  am  right  as  to  the  distinct- 
ive features  of  a  corporation,  they  are  not  ob- 
noxious at  all  to  the  clause  in  question.  But 
if  they  were  so,  one  violation  of  the  Constitu- 
tion will  by  no  means  warrant  another. 

Various  rules  have  been  laid  down  for  the 
interpretation  of  our  Constitutions.  We  are 
told  that  we  must  look  to  the  history  of  the 
times  and  examine  the  state  of  things  existing 
when  they  were  formed  and  adopted.  Bald- 
win, J..  in  R.  I.  v.  Mass.,  12  Pet.,  723.  The 
ex  post  facto  clause  is  mentioned  as  an  illustra- 
tion. There  is  no  doubt  but  that  the  use  of 
technical  words  should  receive  the  accepted 
and  practical  meaning  contemporary  with 
their  use  in  the  instrument.  So,  too,  we  may 
look  at  the  general  history  of  the  country  and 
the  state  of  things  at  that  period,  to  find  what 
the  people  understood  by  the  expressions  used. 
But,  with  great  deference,  I  object  to  limiting 
their  supposed  views  to  the  consideration  of 
any  temporary  existing  evil,  when  adopting  a 
phraseology  perfectly  plain,  and  which  they 
intended  should  be  the  language  of  the  organic 
law  in  all  time.  Their  views  might  well  extend 
beyond  any  present  grievance;  and  no  one  has 
a  right  to  enlarge  or  restrict  the  sense  of  words 
having  a  distinct  meaning,  because  of  some 
temporary  influence  which  it  is  conjectured 
may  have  induced  their  adoption.  We  should 
read  them  as  they  intended  succeeding  genera- 
tions should  read  them  according  to  their  plain 
import,  and  the  then  use  of  the  language  em- 
ployed. This  language  cannot  be  limited,  be- 
cause it  may  happen  to  be  in  derogation  of  the 
common  law;  for  it  is  paramount  to  all  former 
laws  and  customs.  It  is  better,  too,  and  the 
only  safe  way,  at  all  times,  to  be  careful  to 
add  nothing  to  the  powers  conferred  by  the 
4OO*]  Constitution.  Any  other  rule  leaves 
our  rights  to  the  caprice  and  prejudice,  if  not  to 
the  corruption,  of  each  successive  expounder. 

We  find  no  analogy  to  our  political  institu- 
tions in  the  systems  of  other  nations.  In  En- 
gland there  is  no  written  constitution.  The 
celebrated  Magna  Charta  is  at  the  mercy  of  Par- 
liament, and  has  been  already  modified.  There, 
in  the  language  of  Wilson,  J.,  2  Ball.,  462. 
"from  legal  contemplation,  the  people  totally 
disappear."  Parliament  is  omnipotent,  and  it 
would  seem  may  declare  a  corporation  a  part- 
nership and  a  partnership  a  corporation  and, 
perhaps,  an  animal  a  vegetable.  Acccording 
to  Blackstone,  the  "jura  summi  imperii"  re- 
sides in  Parliament.  1  Com.,  49.  Its  legis- 
lative power  "  is  the  highest  authority  which 
the  kingdom  acknowledges  on  earth."  Dwar. 
Stat.,  668  ;  1  Bl.  Com.,  185.  But  with  us  the 
case  is  entirely  different.  We  have  written 
Constitutions,  in  which,  to  use  the  apt  lan- 
juage  of  Patterson,  J.,  inVanhorne's  Lessee  v. 

yrrance,  2  Dall.,  308,  "The  forms  of  govern- 
ment are  delineated  by  the  mighty  hand  of  the 
"people,  in  which  certain  principles  of  funda- 
mental law  are  established."  "  The  Constitu- 
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tion  is  the  work  and  will  of  the  people  them- 
selves in  their  original  sovereign  and  unlimited 
capacity.  Laws  are  the  work  or  will  of  the 
Legislature  in  their  derivative  and  subordinate 
capacity.  The  one  is  the  work  of  the  Creator, 
the  other  of  the  creature.  The  Constitution 
fixes  limits  to  the  exercise  of  legislative  au- 
thority, and  prescribes  the  orbit  within  which 
it  must  move."  These  doctrines  appear  to  me 
to  be  sound.  With  us  "legislation  is  (not)  the 
greatest  act  of  superiority  one  being  can  exer- 
cise over  another;"  and  "  sovereignty  and  leg- 
islation are"  not  "convertible  terms,"  as  in 
England.  1  Bl.  Com.,  49.  Our  people  have 
delegated  certain  powers  of  sovereignty  to  the 
Legislature  to  be  exercised  strictly  according 
to  the  written  Constitution  ;  and  any  act  ex 
ceeding  that  authority  is  void.  The  Legisla- 
ture cannot  "  mold  and  model  the  exercise  of 
its  powers  "  irrespective  of  the  Constitution. 
Story,  J.,  4  Wh.,  304.  The  remainder  of  the 
"jura  summi  imperil,"  lies  dormant  in  the  peo- 
ple until  they  shall  see  fit  further  to  exercise 
it.  Chipman,  Principles  of  Government,  181. 
*In  the  matter  then  before  us,  what  is  [*4O1 
the  result  of  the  application  of  these  principles? 
In  the  language  of  McLean,  J.,  11  Pet.,  318, 
"  Here  is  an  Act  inhibited  in  terms  so  plain 
that  they  cannot  be  mistaken.  They  are  sus- 
ceptible of  but  one  construction ;"  and  that  can- 
not be  done  indirectly  which  cannot  be  done 
directly.  To  attempt  this  would  be  a  fraud 
upon  the  people.  With  these  views  of  the  un- 
yielding nature  of  our  Constitution,  I  cannot 
consent  to  lend  my  aid  to  any  construction  that 
I  think  violates  its  plain  provisions.  Indeed, 
if  we  were  "  to  look  at  the  history  of  the 
times,"  probably  excessive  banking  would  be 
found  to  be  one  of  the  grievances  of  the  day. 
And  it  is  a  little  remarkable  that  although  our 
National  Constitution  is  an  enumeration  of  cer- 
tain powers,  given  for  certain  specified  objects, 
expressly  reserving  what  is  not  granted,  and 
does  not  in  terms  contain  any  authority  to  cre- 
ate a  bank  or  other  corporation;  and  our  own 
Constitution  prohibits  the  creating  of  a  corpo- 
ration unless  by  a  two  thirds  vote,  yet  one  is 
made  by  judicial  construction  to  warrant  the 
creation  of  a  banking  corporation  and  the  other 
to  authorize  the  organization  of  an  unlimited 
number  of  the  like  institutions  without  a  two 
thirds  vote. 

After  a  most  careful  examination  of  this 
subject,  I  am  convinced  that  the  associations 
authorized  by  this  Act  are  "bodies  politic  or 
corporate,"  and  clearly  within  the  restrictive 
clause  of  the  Constitution.  My  mind  is  forced 
to  the  irresistible  conclusion  that  the  general 
Banking  Law  is  unconstitutional,  and  I  shall, 
therefore,  vote  for  the  affirmance  of  the  judg- 
ment of  the  Supreme  Court. 

Senators  Lester  and  Wright  also  delivered 
written  opinions  in  favor  of  affirmance. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?  " — the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Backus,  Barlow,  Beers, 
Bockee,  Burnham,  *Deyo,  Emmons,  Fol-  [*4O2 
som,  Hard,  Jones,  Lott,  Porter  and  Sedgvrick — 15. 

For  affirmance — Senators  Hand,  Lester,  Sco- 
ml,  Smith,  Talcott,  Varney,  Wright — 7. 
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The  following  resolution  was  then  offered 
for  adoption : 

Resolved,  That  the  judgment  of  the  Supreme 
Court  is  reversed  on  the  ground  that  the  de- 
cision of  this  court  in  the  case  of  Warner  v. 
Beers,  decided  that  the  law  entitled  "An  Act 
to  Authorize  the  Business  of  Banking, "passed 
April  18,  1838,  is  valid,  and  was  constitution- 
ally enacted,  although  it  may  not  have  received 
the  assent  of  two  thirds  of  the  members  elected 
to  each  branch  of  the  Legislature;  and  that  the 
decision  in  that  case  is  conclusive. 

On  the  question  being  put  on  adopting  the 
said  resolution,  the  members  of  the  Court 
present  and  voting,  voted  as  follows :  In  the 
affirmative — The  PRESIDENT,  the  CHANCELLOR 
and  Senators  Backus,  Barlow,  Beers,  Bockee, 
Burnham,  Deyo,  Emmons,  Folsom,  Hard,  Por- 
ter and  Sedgwick — 13.  In  the  negative— Sen- 
ator Scovil.  The  resolution  was,  accordingly, 
adopted. 

•Judgment  reversed. 

Cited  in-3  Sandf .  Ch.,  485 ;  3  N.T..  485 ;  5  N.  Y.,  393 ; 
10  N.  Y.,  305 ;  15  N.Y.,  183 ;  25  N.  Y.,  387  ;  5  Barb..  11, 
187 ;  9  Barb.,  87  ;  15  Barb.,  180 ;  17  Barb.,  321 ;  13  How. 
Pr.,  25 ;  1  Sandf.,  693 ;  6  Leg.  Obs.,  405 ;  30  Cal.,  259. 
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THE    TRUSTEES    OP    HAMILTON 
COLLEGE. 

Subscriptions  to  Literary  or  Religious  Institu- 
tion—  Validity  of— What  Sufficient  Consider- 
ation— Mutual  Promises  of  Several  Subscrib- 
ers as — Subscriptions  Conditioned  on  Raising  a 
Certain  Amount — Agreement  as  to  Deficiency 
— Parties. 

The  agreement  of  a  single  individual  to  make  a 
donation  of  money  to  a  literary  or  religious  institu- 
tion, without  any  undertaking  on  the  part  of  the 
donee  to  do  anything,  is  without  consideration  and 
void.  Semble.  Per  Walworth,  Chancellor. 

And  an  agreement  by  the  institution  to  receive 
and  invest  the  money  when  paid  and  apply  the  in- 
terest to  the  payment  of  the  salaries  of  its  officers, 
will  not  furnish  a  consideration  to  support  the  un- 
dertaking. Semble.  Per  Walworth,  Chancellor. 

But  where  several  persons  subscribe  to  raise 
money  for  an  object  in  which  all  feel  an  interest,  e. 
g.,  to  support  a  religious  or  literary  institution,  the 
mutual  promises  of  the  several  subscribers  form  a 
valid  consideration  for  the  promise  of  each.  Per 
"Walworth,  Chancellor. 

The  party  for  whose  benefit  such  subscriptions  are 
made  may  maintain  assumpsit  against  the  several 
subscribers,  although  such  party  is  not  connected 
with  the  consideration.  Per  Walworth,  Chancellor. 

A  subscription  to  an  instrument  by  which  the  sub- 
scribers undertake  to  pay  the  amounts  set  opposite 
to  their  respective  names  at  a  future  time  for  the 
support  of  education,  religion  or  charity,  is  a  gratu- 
itous promise  and  is  void  for  want  of  consideration. 
Per  Bockee,  Senator. 

But  a  promise  to  pay,  provided  the  the  promisee 
would  raise  a  certain  amount  by  subscription,  is  a 
valid  contract  founded  upon  a  good  executory  con- 
sideration. Per  Bockee,  Senator. 

An  undertaking  to  pay  money  upon  the  occur- 
rence of  an  event  which  is  not  to  be  brought  about 
by  the  promisee,  is  a  naked  promise  upon  which  no 
action  will  lie. 

Therefore,  a  subscription  paper,  containing  a  pro- 
vision to  the  effect  that  the  subscribers  were  not  to 


NOTE.— Subscriptions  for  religious,  educational  and 
charitable  objects— How  far  binding— Consideration. 
See  First  Religious  Society  v.  Stone,  7  Johns.,  112, 
note. 
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be  holden  unless  the  aggregate  of  their  subscrip- 
tions amounted  to  a  certain  sum  by  a  certain  day, 
is  without  consideration.  Per  Bockee,  Senator. 

A  subscription  to  raise  a  fund  for  the  benefit  of  a 
college  was  conditioned  to  be  void  unless  a  certain 
amount  should  be  subscribed  by  a  given  time :  and 
shortly  before  the  time  had  expired  the  Board  of 
Trustees,  by  a  resolution,  agreed  to  continue  to> 
raise  subscriptions  after  the  expiration  of  the  time, 
to  save  harmless  any  persons  who  would  engage  ta 
make  good  any  deficiency  in  the  amount  of  sub- 
scriptions which  might  be  found  to  exist  at  the  end 
of  the  time  limited ;  and  certain  of  the  Trustees, 
with  other  persons,  thereupon  signed  an  instrument 
undertaking  to  make  up  any  such  deficiency :  held, 
that  such  agreement  will  not  supply  an  actual 
deficiency  in  the  other  subscriptions,  so  as  to  make 
the  subscription  paper  binding  upon  the  several  sub- 
scribers. Per  Walworth,  Chancellor. 

Citations— 1  Selw.  N.P.,  32 ;  Cro.  Eliz.,  67,  469 ;  Cro. 
Car.,  70 :  5  Pick..  384  ;  Powell.  Cont.,  343 ;  Com.  Cont., 
16 ;  Bac.  Abr.,  Assumpsit,  C ;  Saund.,  PI.  &  Ev.,  147 ; 
18  Johns.,  337;  Com.  Dig.,  Assumpsit,  B.  IV.;  20 
Johns..  89;  6  Pick..  431 :  7  Johns.,  112:  2  R.  S.,  135; 
Freem.,  L.  R.,  471 ;  1  Johns.,  139 ;  1  Anst.,  202 ;  a 
Anst.,  910 ;  11  Mass.,  113 ;  4  Wh.,  518. 

ON  error  from  the  Supreme  Court.  The 
Trustees  of  Hamilton  College  sued  Stewart 
in  the  court  below  in  assumpsit,  to  recover  a 
balance  of  $600,  parcel  of  $800  subscribed  by 
him  towards  a  fund  for  the  payment  of  the 
salaries  of  the  officers  of  the  College;  which 
*subscription  was  made  at  the  foot  of  [*4O4r 
a  paper  in  the  following  words: 

"Fund  for  Hamilton  College.  We,  the  sub- 
scribers, hereby  bind  ourselves  to  pay  to  the 
Trustees  of  Hamilton  College,  the  sums  oppo- 
site to  our  respective  names,  in  four  equal  an- 
nual payments,  the  first  to  be  made  on  the  first 
day  of  August,  1834.  The  conditions  of  the 
subscription  are  the  following: 

1st.  That  the  moneys  collected  on  it  shall  be 
permanently  invested  as  a  productive  fund,  the 
interest  of  which  shall  be  applied  to  the  pay- 
ment of  the  salaries  of  the  officers: 

2d.  That  we  shall  not  be  holden  to  pay  the 
sum  subscribed  by  us  unless  the  aggregate  of 
our  subscriptions  and  of  contributions  to  this 
object  shall,  by  the  first  of  July,  1834,  amount 
to  fifty  thousand  dollars,  nor  until  M.  Hunt, 
Esq.,  or  A.  B.  Johnson,  Esq.,  of  Utica,  shall 
certify  that  in  his  or  their  judgment  responsi- 
ble subscriptions  or  contributions  amounting 
to  fifty  thousand  dollars  shall  have  been  made. 
Dated  July  6,  1833." 

The  first  and  fourth  counts  of  the  declara- 
tion were  upon  mutual  promises,  the  plaintiffs' 
undertaking  being,  as  alleged,  that  they  would 
by  the  first  day  of  July,  1834,  obtain  subscrip- 
tions and  contributions  to  the  amount  of 
$50,000  for  the  object  mentioned  in  the  sub- 
scription paper,  and  would  invest  the  moneys 
thereon  collected  as  a  permanent  productive 
fund,  and  would  apply  the  interest  thereof  to 
the  payment  of  the  salaries  of  the  officers  of 
the  College,  and  would  obtain  the  certificate  of 
M.  Hunt  or  A.  B.  Johnson  to  the  effect  men- 
tioned in  the  paper.  These  counts  set  forth 
the  subscription  paper  and  averred  performance 
by  the  plaintiffs  of  the  conditions.  In  addition 
to  the  averment  of  consideration  above  men- 
tioned, the  fourth  count  stated  that  the  defend- 
ant was  desirous  to  aid  and  promote  the  cause 
of  education,  and  that  he  subscribed  the  sum 
of  $800  for  the  purpose  of  doing  so  and  in  or- 
der to  endow  the  College  and  provide  a  fund 
for  the  payment  of  the  officers  of  the  institution. 
The  second  count  stated  that  the  defendant 
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promised  to  pay  the  $800  for  the  purposes 
before  mentioned,  "provided  the  plaintiffs 
should  and  would  by  the  first  day  of  July,  j 
4O5*]  1834,  procure  subscriptions  *and  con- 
tributions for  the  same  purpose  and  object  to 
the  amount  of  $50,000,"  and  would  invest  the 
moneys  and  apply  the  interest  as  before  stated, 
And  would  procure  the  certificate  of  M.  Hunt 
or  A.  B.  Johnson,  etc.  ;  and  then  averred  that 
the  plaintiffs  assented  to  the  defendant's  propo- 
sition, and  within  the  time  prescribed,  at  great 
labor  and  expense,  procured  the  subscriptions, 
•etc.,  to  the  amount  mentioned,  and  obtained 
the  certificate  of  M.  Hunt,  etc.,  and  had  in- 
vested the  moneys  collected  on  the  subscrip- 
tions and  applied  the  interest  in  the  manner 
before  stated.  Breach,  non  payment  of  the 
last  three  installments.  Plea,  non  assumpsit. 

The  cause  came  on  to  be  tried  at  the  Circuit 
Court  for  the  County  of  Oneida  in  April,  1843, 
before  Gridley,  0.  Judge.  The  plaintiffs  proved 
the  defendant's  signature  to  the  subscription 
paper  above  set  forth,  with  the  amount  of  $800 
annexed  to  it,  and  gave  evidence  for  the  pur- 
pose of  showing  that  other  subscriptions  had 
been  made  to  that  and  similar  papers  within 
the  time  limited  to  the  amount  of  $50,460.39, 
and  that  the  several  subscription  papers  were 
June  30,  1834,  laid  before  Mr.  Hunt,  one  of  the 
referees  named  therein;  whose  certificate  was 
produced  to  the  effect  that  in  his  judgment  re- 
sponsible subscriptions  and  contributions  to 
the  amount  of  $50,000  had  been  made  for  the 
object  specified  in  the  subscription  paper.  The 
plaintiffs  proved  that  the  defendant's  subscrip- 
tion was  one  of  the  earliest  which  were  made, 
and  also  that  the  plaintiffs  had  incurred  con- 
siderable expense  in  employing  agents  to  pro- 
cure subscriptions  to  the  fund  ;  that  the  Trustees 
of  the  College  had  invested  the  moneys  thus 
raised  on  landed  security  to  the  amount  of 
$37,700;  that  the  interest  had  been  duly  ap- 
plied to  pay  the  salaries  of  the  officers  of  the 
institution,  and  that  professors  had  been  em- 
ployed on  the  strength  of  the  fund  thus  sub- 
scribed. It  was  likewise  shown  on  the  part  of 
the  plaintiffs  that  in  addition  to  the  subscrip- 
tions above  mentioned,  fourteen  persons,  who 
were  proved  to  possess  abundant  responsibility, 
June  19,  1834,  subscribed  and  delivered  a  paper 
by  which  "for  value  received"  they  undertook 
to  pay  to  the  Corporation  of  the  College  the 
amount  of  any  deficiency  in  the  subscriptions 
4O6*]  to  the  *fund  of  $50.000  which  should 
«xist  June  30  then  next.  This  paper  was  laid 
before  Mr.  Hunt  with  the  other  subscriptions 
on  the  occasion  of  the  making  of  his  certificate, 
and  the  evidence  tended  to  show  that  he  con- 
sidered the  engagement  contained  in  it  as  suf- 
ficient to  make  up  any  deficiency  which  might 
«xist  in  the  subscriptions.  No  consideration 
for  this  agreement  actually  passed. 

The  plaintiffs'  witness,  by  whom  the  forego- 
ing facts  were  proved,  who  was  the  secretary 
and  treasurer  of  the  Corporation,  was  one  of 
the  subscribers  to  the  paper  last  mentioned, 
and  was  objected  to  by  the  defendant  before 
being  examined  in  chief,  on  the  ground  of  in- 
terest. On  his  preliminary  examination  it  ap- 
peared that  he  had  been  released  by  the  plaint- 
iffs by  an  instrument  under  their  corporate  seal, 
executed  pursuant  to  a  resolution  of  the  Board 
of  Trustees,  from  his  liability  as  one  of  the 
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parties  to  the  engagement  last  mentioned,  and 
that  such  release  was  assented  to  in  writing  by 
eight  of  the  remaining  subscribers  who  were 
shown  to  be  of  ample  responsibility,  and  who 
agreed  to  be  holden  notwithstanding  the  re- 
lease. 

It  appeared,  on  the  defendant's  examination 
in  chief  or  the  plaintiffs'  witness  above  men- 
tioned, that,  among  the  subscriptions  exhibited 
to  Mr.  Hunt,  there  were  sums  amounting  to 
$700  subscribed  by  unincorporated  benevolent 
associations  in  the  names  of  the  associations, 
but  by  whom  made  did  not  appear,  and  that 
there  were  other  subscriptions  made  by  married 
women  to  the  amount  of  about  $2,000,  and  also 
subscriptions  payable  in  land  and  other  prop- 
erty, nominally  amounting  to  between ',$1,000 
and  $2,000;  but  it  was  shown  that  a  large  pro- 
portion of  these  subscriptions  had  been  paid 
since  Mr.  Hunt's  certificate  was  made.  It  also 
appeared  that  Mr.  Dwight,  the  President  of 
the  College,  and  one  of  the  Trustees,  had  been 
agents  for  obtaining  subscriptions  and  con- 
tributions to  the  fund  above  referred  to,  and 
had  respectively  spent  a  good  deal  of  time  and 
incurred  considerable  expense,  and  that  each 
of  them  subscribed  $500  to  the  fund,  which 
remained  unpaid :  that  on  the  20th  September, 
1835,  the  Board  of  Trustees  passed  a  resolution 
remitting  Mr.  Dwight's  subscription  and  di- 
recting that  the  amount  should  be  supplied  out 
*of  the  general  funds  of  the  College,  [*4O7 
and  that  the  bond  of  the  College  had  been 
given  to  the  trustee  who  had  acted  as  agent, 
for  $500  which  was  unpaid. 

The  plaintiffs  having  rested,  the  defendant 
moved  for  a  nonsuit  on  the  following  grounds: 
1.  That  the  defendant's  undertaking  was  void 
for  want  of  a  consideration  ;  2.  That  the  con- 
dition requiring  $50,000  to  be  subscribed  or 
contributed  before  the  subscribers  should  be- 
come liable  had  not  been  performed  ;  the  de- 
fendant insisting  that  the  subscriptions  by  un- 
incorporated associations  and  married  women 
and  those  payable  in  property  could  not  be 
taken  into  the  account,  and  that  the  undertak- 
ing of  the  fourteen  individuals  to  make  up  the 
deficiency  was  satisfied  when  nominal  sub- 
scriptions to  the  required  amount  had  been 
made,  and  also  that  such  undertaking  was  void 
for  want  of  an  actual  consideration  ;  8.  That 
the  proof  varied  from  the  case  stated  in  the 
declaration.  The  judge  being  of  opinion  that 
the  second  count  was  sustained  by  the  evi- 
dence, denied  the  motion,  and  the  defendant 
excepted. 

The  defendant  then  proved,  among  other 
things,  by  the  further  examination  of  the 
plaintiffs' witness, that  on  the  day  on  which  the 
undertaking  of  the  fourteen  individuals  was 
signed,  the  Board  of  Trustees  passed  a  resolu- 
tion in  the  following  words  :  "Resolved,  that 
this  Board  pledge  itself  to  continue  to  raise 
subscriptions  and  contributions  after  the  first 
of  July,  to  save  harmless  those  persons  who 
may  pledge  themselves  to  make  good  any  de- 
ficiency which  may  be  found  to  exist  on  the 
last  day  of  June  instant."  The  witness  also 
testified  that  thirteen  Trustees  were  a  quorum 
for  the  transaction  of  business,  and  that  twelve 
of  the  fourteen  gentlemen  who  signed  the  pa- 
per were  Trustees,  and  that  they  were  also  sub- 
scribers to  the  fund  proposed  to  be  raised,  and 
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that  six  of  the  number  remained  Trustees  to 
this  time  ;  and  also  that  six  of  those  who  had 
signed  the  said  paper  and  who  were  of  abundant 
responsibility,  were  present  when  Mr.  Hunt 
examined  the  subscriptions  and  made  his  cer- 
tificate ;  that  nothing  had  ever  been  paid  on 
account  of  the  paper  signed  by  the  fourteen 
persons,  and  that  none  of  them  had  been 
called  upon  for  any  payment  thereon,  to  the 
witness'  knowledge. 

4O8*J  *The  testimony  being  closed,  the  de- 
fendant insisted  upon  the  points  before  men- 
tioned, and  maintained  also  that  the  resolution 
passed  concurrently  with  the  signing  of  the 
paper  of  the  19th  day  of  June,  1834,  rendered 
the  said  paper  nugatory  as  a  contract  to  make 
up  the  deficiency,  and  that  it  was  fraudulent 
on  the  part  of  the  plaintiffs  to  exhibit  the  said 
paper  to  Mr.  Hunt  as  a  portion  of  the  subscrip- 
tions to  the  fund.  He  also  insisted  that  the 
promises,  on  the  part  of  the  plaintiffs,  which 
were  averred  in  the  declaration  as  the  consid- 
eration of  the  defendant's  promise,  were  not 
proved  to  have  been  made  ;  and  he  claimed  a 
right  to  address  the  jury  upon  these  questions 
as  matters  of  fact.  The  circuit  judge,  on  the 
contrary,  held  that  upon  the  principles  settled 
by  the  Supreme  Court  in  this  cause  the  plaint- 
iffs were  entitled  to  recover  upon  the  case 
proved,  and  that  there  were  no  questions  of 
fact  for  the  determination  of  the  jury.  The 
defendant  again  excepted,  and  the  jury  found 
a  verdict  for  the  plaintiffs  for  the  balance  of 
the  defendant's  subscription,  $200  thereof  hav- 
ing been  paid  ;  upon  which  the  court,  after 
denying  the  defendant's  motion  for  a  new  trial, 
rendered  judgment  against  the  defendant,  who 
brought  error  to  this  court. 

The  cause  had  been  before  tried  under  a  dec- 
laration which  was  afterwards  amended  ;  and 
upon  evidence  similar  to  that  now  given  by 
them,  the  plaintiffs  were  nonsuited  by  the  di- 
rection of  the  circuit  judge.  The  Supreme 
Court  set  aside  the  nonsuit  upon  a  bill  of  ex- 
ceptions taken  by  the  plaintiffs,  and  upon  that 
occasion  the  following  opinion  was  given  by, 

NELSON,  Ch.  J.  Two  principal  objections 
have  been  taken  to  the  right  of  the  plaintiffs  to 
recover  :  I.  That  the  promise  is  nudum  pac- 
tum,  there  being  no  consideration  to  support 
it ;  II.  That  if  valid,  the  conditions  upon  which 
it  was  made,  have  not  been  fulfilled. 

1.  Every  promise  for  the  breach  of  which  an 
action  of  assumpsit  may  be  sustained,  must  be 
founded  upon  a  consideration  of  benefit  to  the 
defendant,  or  to  a  stranger,  or  of  damage  or 
loss  to  the  plaintiff  at  the  request  of  the  de- 
fendant ;  but  any  act  of  the  plaintiff  from 
which  the  defendant  derives  a  benefit,  or  any 
labor,  detriment  or  inconvenience  sustained  by 
4O9*J  the  plaintiff,  *however  small  the  ben- 
efit or  inconvenience,  is  a  sufficient  considera- 
tion, if  such  act  is  performed, or  inconvenience 
suffered,  at  the  instance  and  request  of  the  de- 
fendant. 1  Selw.  N.  P.,  32,  and  cases  cited.  It 
is  not  claimed  in  this  case  that  the  defendant 
has  derived  any  benefit  from  the  contract  upon 
which  the  action  is  founded  ;  and  the  inquiry 
will  be,  whether  the  plaintiffs  have  sustained 
any  damage  or  detriment  at  the  instance 
and  request  of  the  defendant,  or  directly  flow- 
ing from  the  promise.  The  substance  of  the 
contract  between  the  parties,  leaving  out  the 
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particulars,  is  this  :  the  defendant  agrees  to 
pay  the  plaintiffs,  for  the  benefit  of  the  insti- 
tution they  represent,  $800,  in  four  annual 
payments,  provided  they  will  procure  sub- 
scriptions and  contributions  which,  with  his, 
shall  amount  to  $50,000  before  a  given  time  ; 
and  shall  afterwards  invest  the  same  as  speci- 
fied. Or,  putting  it  in  another  form  :  the  de- 
fendant agrees,  if  the  plaintiffs  will  procure 
subscriptions  for  the  benefit  of  their  institu- 
tion to  the  amount  of  $50,000,  including  his, 
and  will  invest  the  same  as  therein  directed, 
that  he  will  pay  them  $800  in  four  annual  pay- 
ments. The  plaintiffs  consent,  and  perform 
the  conditions.  It  seems  to  me  that  the  labor 
and  expense  of  procuring  the  subscriptions 
and  investing  the  fund  constitute  damage  and 
loss  to  the  plaintiffs,  which  bring  the  case 
within  the  very  definition  of  a  good  consider- 
ation for  the  promise.  In  the  case  of  Sir  An- 
thony Sturlyn  v.  Albany,  Cro.  Eliz.,  67,  the 
declaration  set  forth  that  the  plaintiff  had 
made  a  lease  of  land  to  J.  S.  for  life  rendering 
rent,  who  granted  all  his  estate  to  the  defend- 
ant, the  rent  being  behind  for  several  years. 
The  defendant  agreed,  if  the  plaintiff  could 
show  to  him  a  deed  that  the  rent  was  due,  he 
would  pay  it.  The  plaintiff  then  averred,  that 
on  such  a  day,  etc.,  he  showed  to  him  the  in- 
denture of  lease  by  which  the  rent  was  due, 
etc.  The  plaintiff  recovered  ;  and  a  motion 
was  made  in  arrest,  for  that  there  was  no  con- 
sideration upon  which  to  ground  the  action. 
But  it  was  adjudged  for  the  plaintiff,  the  court 
observing  that  when  a  thing  is  to  be  done  by 
the  plaintiff,  be  it  ever  so  small,  it  is  a  suffi- 
cient consideration  for  the  promise. 

So  in  the  case  of  Knight  v.  Rushwood,  in  the 
same  book,  *p.  469,  Mrs.  R.  had  given  [*41O 
a  bond  for  £200  to  the  plaintiff,and  afterwards 
assigned  to  the  defendant  all  her  goods  to  pay 
her  debts.  The  defendant  insisting  that  it  had 
been  read  to  the  obligor  as  a  bond  of  £100  only, 
promised  the  plaintiff  to  pay  it,  if  he  and  two 
witnesses  would  swear,  before  the  Mayor  of 
London,  that  it  was  read  to  her  as  an  obliga- 
tion of  £200,  which  was  done.  The  question 
was,  whether  there  was  a  consideration  for  the 
promise;  and  the  whole  court  held  that  the  in- 
convenience of  making  the  oaths  was  a  suffi- 
cient consideration;  that  the  smallness  was  im- 
material— if  any,  it  was  enough — and  referred 
to  the  previous  case  of  Sturlyn  v.  Albany.  See, 
also,  March  v.  Culpepper,  Cro.  Car.,  70.  So  if 
A  promises  B  to  pay  him  a  sum  of  money  if 
he  will  call  for  it  at  a  particular  time,  and  B 
calls  accordingly,  the  promise  is  binding  ;  the 
calling  for  the  money  being  a  sufficient  con- 
sideration for  the  promise.  Pow.  Cont.,  343; 
5  Pick.,  384.  These  cases  are  all  referred  to  as 
sound  law  in  the  modern  respectable  treatises 
on  the  subject.  Com.  Cont.,  16;  1  Selw  N. 
P.,  32;  Pow.  Cont.,  343  ;  Saund.  PI.  &  Ey., 
147 ;  Bac.  Abr.  Assumpsit,  C.  And  the  prin- 
ciple is  recognized  in  Brooks  v.  SaU,1S  Johns., 
337.  It  is  laid  down  in  Com.  Dig.  Action  upon 
the  Case  upon  Assumpsit,  B.  IV.,  that  proof 
of  a  debt  is  a  good  consideration  for  an  assump- 
sit, "for  it  is  a  charge  to  the  plaintiff  :  as  if  a 
woman,  in  consideration  of  the  proof  of  a  debt 
due  from  her  husband,  promise  payment.  So 
if  an  heir  promise  to  pay  the  debt  of  his  an- 
cestor; or  if  an  executor  promise  upon  proof 
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of  the  delivery  of  goods  to  his  testator  to  pay 
for  them." 

The  case  of  McAuley  v.  BUlenger,  20  Johns., 
89,  is  not  distinguishable  from  the  present. 
That  was  an  action  to  recover  a  sura  subscribed 
by  the  defendant  below,  for  the  repairs  of  a 
church.  The  suit  was  in  the  name  of  a  com- 
mittee appointed  to  receive  subscriptions  for 
this  purpose, and  to  whom  the  money  was  made 
payable,  and  who  had  subsequently  entered 
into  a  contract  with  a  person  for  the  repairs 
as  contemplated  in  the  subscription  paper.  En- 
tering into  this  engagement  for  the  repairs, 
agreeably  to  the  understanding  of  all  parties 
concerned  in  getting  up  the  subscription,  and 
41 1*J  in  pursuance  *thereof,was  regarded  as 
a  sufficient  consideration  for  the  promise  to 
pay  by  the  subscribers.  The  case  of  Amherst 
Academy  v.  Cowls,  6  Pick.,  431,  contains  sim- 
ilar doctrine.  A  subscription  to  a  fund  of 
$50,000  to  be  made  a  permanent  investment 
for  the  benefit  of  a  literary  institution,  was  held 
to  be  valid  and  binding,  as  the  execution  of  the 
trust  on  the  part  of  the  trustees,  or  even  being 
engaged  in  the  process  of  execution,  afforded 
a  sufficient  consideration  for  the  undertaking 
of  the  defendant.  And  the  case  of  First  Relig- 
ious Society  ofWhitestown  v.  Stone,!  Johns.,  112, 
stands  upon  the  same  principle. 

I  cannot  doubt,  therefore,  but  that  the  as- 
sent of  the  plaintiffs  to  the  proposition  con- 
tained in  this  instrument,  and  the  fulfillment 
of  its  terms  and  conditions  on  their  part,  or,  in 
other  words,  the  labor  and  expense  of  procur- 
ing subscriptions  to  the  fund,  and  of  investing 
the  same  at  their  instance  and  request,  as  may 
be  fairly  inferred  from  all  the  circumstances 
attending  the  proposition,  afford  a  sufficient 
consideration  for  the  undertaking  of  the  sub- 
scribers. 

2.  The  paper  under  date  of  June  19,  1834, 
signed  by  fourteen  gentlemen, abundantly  able 
to  fulfill  the  obligation  then  entered  into,  pro- 
vided fully  for  any  deficit  that  might  happen 
to  exist  in  the  procurement  of  subscriptions  to 
the  amount  of  $50,000.  This  obligation  was 
entered  into  for  the  express  purpose  of  meet- 
ing any  possible  contingency  in  this  respect. 
It  is  as  explicit  as  language  can  make  it,  and 
covers  every  deficiency  pointed  out  in  the  course 
of  the  trial. 

I  will  only  add,  that  all  the  counts  in  the  dec- 
laration are  defective,  in  not  setting  out  a  con- 
sideration for  the  promise  declared  on  ;  they 
would  be  bad, doubtless, even  in  arrest  of  judg- 
ment. The  plaintiffs  should  amend;  and  con- 
struct the  counts  in  conformity  with  the  views 
of  the  contract  as  above  expressed. 

Mr.  A.  Stewart,  plaintiff  in  error,  in  per- 
son. 

1.  The  mutual  promises  laid  in  the  several 
counts  are  not  proved.  It  does  not  appear  that 
the  Trustees  promised,  in  any  way,  to  procure 
subscriptions,  etc.  Such  proof  was  essential  to 
41 2*]sustain  the  counts.  *R.  R.  Co.  v.  Brinck- 
erhoff,  21  Wend.,  139.  No  such  promise  is  con- 
tained in  the  writing  subscribed  by  the  defend- 
ant, and  the  rules  of  evidence  do  not  permit  a 
parol  addition  to  be  engrafted  upon  a  written 
agreement.  Cowen  &  H.  Notes,  1467.  The 
Board  of  Trustees  are  not  proved  to  have  rec- 
ognized the  subscription,  or  to  have  had  any 
knowledge  of  it  prior  to  June  19,  1834,  nearly 
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a  year  after  the  subscriptions  commenced. 
They  could  not,therefore,havemade  the  prom- 
ise attributed  to  them,  and  which  is  said  to 
form  the  consideration  of  the  defendant's  prom- 
ise. And  there  is  no  evidence  of  any  such, 
promise  being  made  by  any  agent  of  the  Board. 

2.  This  was  a  contract  which  was  not  to  be 
perfortaed  in  one  year  and,  consequently,  it 
required  an  agreement  in  writing  "expressing 
the  consideration."  2  R.  S.,  185,  sec.  2.  But  if 
there  is  any  evidence  of  the  promises  which  are 
alleged  to  constitute  the  consideration  of  the 
defendants'  undertaking,  it  is  not  contained  in 
the  writing,  but  rests  in  parol.  The  agreement 
is,  therefore,  void. 

3.  The  defendant's  subscription  was  nudum 
pactum,  and  will  not  support  an  action.    Lim- 
erick Academy  v.  Davis,  11  Mass.,  113  ;  Farm- 
ington  Academy  v.  Allen,  14  Id.,  172  ;  Bridge- 
water  Academy  v.  Gilbert,2Pick.,51$;  Amherst 
Academy  v.  Cowls,  6  Id.,  427;  Pearson  v.  Pear- 
son, 7  Johns.,  26;  R.  R.  Co.  v.  Brinckerhoff,2l 
Wend.,  139;  Rann  v.  Hughes,  7  T.  R,  350,  n. 
a;  2  Conn.,  194. 

4.  The  condition  requiring  $50,000  to  be 
subscribed  within  a  limited  time  was  not  per- 
formed.    The  several  subscriptions  payable  in 
property  and  those  made  by  married  women 
and  unincorporated  societies  were  void  and,  of 
course,  cannot  be  taken  into  the  account  to 
make  up  the  amount.  Middlebury  Coll.v.  Loom- 
is,  1  Vt.,  189;  The  Same  v.    Williamson,  Id., 
212.     Deducting  these,  the  amount  is  reduced 
far  below  the  prescribed  limit.     The  contract 
of  the  fourteen  persons  does  not  supply  the  de- 
ficiency.    The  engagement  contained  in  that 
paper  was,  that  $50,000  should  be  subscribed, 
not  that  the  subscriptions  should  be  valid  or 
available.     That  amount  of  *subscrip-  [*413 
tions  was  in  fact  obtained,  and  the  agreement, 
therefore,  became  inapplicable   and  useless. 
This  engagement  of  the  fourteen  gentlemen 
was  also  void,  because  they  were  indemnified 
by  the  Board  of  Trustees,  by  the  resolution 
simultaneously  passed.    If  the  subscribers  had 
become  liable,  they  could  have  called  upon  the 
Corporation  for  indemnity,  by  the  terms  of  the 
resolution.     It  was  fraudulent  in  the  plaintiffs 
to  cause  the  agreement  to  be  laid  before  the 
referee,  without  at  the  same  time  furnishing 
him  with  a  copy  of  the  resolution,  to  the  end 
that  he  might  see  the  real  character  of  the  en- 
gagement. Furthermore,  the  agreement  of  the 
fourteen  persons  was  discharged  by  the  re- 
lease of  one  of  them  to  make  him  a  witness  in 
the  cause.  There  was  no  consideration,  in  fact, 
for  that  agreement,  and  it  was  void  for  that 
reason. 

5.  The  release  of  Mr.  Dwight,  the  President 
of  the  College,  from  his  subscription,  was  a 
discharge  of  all  the  subscribers. 

6.  The  judge  erred  in  refusing  to  submit  the 
case  to  the  jury. 

Messrs.  C.  P.  Kirkland  and  J.  A.  Spen- 
cer, for  dtrfendants  in  error. 

1.  The  undertaking  of  the  defendant  con- 
tained in  the  subscription  paper  was  founded 
upon  a  sufficient  consideration.  1  Wh.  Selw., 
32,  and  cases  cited;  Sturlyn  v.  Albany,  Cro. 
Eliz.,  67;  Knight  v.  Rushwood,  Id.,  469;  Pow. 
Cont.,  343;  Com.  Cont.,  16;  Train  v.  Gold,  5 
Pick.,  384;  Saund.  PI.  &  Ev.,  147;  Bac.  Abr. 
Assumpsit,  C;  Brooks  v.  Ball,  18  Johns.,  337; 
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McAuley  v.  Bittenger,  20  Id.,  89;  First  Society  in 
Whiteatown  v.  Stone,  1  Id.,  112;  Com.  Dig.  Ac- 
tion on  the  Case  upon  Assump.,  B.  IV.;  Am- 
.herst  Academy  v.  Cowls,  6  Pick.,  427. 

2.  The  declaration  is  fully  sustained  by  the 
evidence. 

3.  The  conditions  of  the  subscription  were 
complied  with  by  the  plaintiffs  below.     The 

•  question  as  to  the  validity  and  responsibility 
of  the  subscriptions  was  submitted  to  Mr.  Hunt; 
and  his  certificate  that  responsible  subscrip- 
tions and  contributions    to    the    amount  of 
.$50,000  had  been  made,  is  conclusive  between 
the  parties.  The  question  therefore  which  has 
been  made  as  to  the  validity  of  certain  of  the 

.subscriptions  does  not  now  arise.  If  this  were 
414*]  otherwise,  the  undertaking  of  *June 
19,  1834,  would  supply  any  deficiency.  Wheth- 
er the  deficiency  arise  from  the  want  of  a  suf- 
ficient amount  of  nominal  subscriptions,  or 
from  the  invalidity  of  any  which  were  made 
in  form,  it  is  covered  by  the  undertaking  re- 
ferred to.  That  agreement  is  founded  upon 
sufficient  consideration ;  but  if  it  were  not  so,  as 
to  all  the  persons  who  signed,  those  who  were 
present  when  it  was  exhibited  to  Mr.  Hunt 
would  be  estopped  from  questioning  its  valid- 
ity; and  it  is  proved  that  they  were  of  sufficient 
responsibility.  The  release  of  the  secretary 
prior  to  his  being  examined  as  a  witness,  did 
not  affect  the  liability  of  the  defendant. 

4.  The     resolution    remitting    President 
Dwight's  subscription  did  not  operate  to  dis- 

•  charge  any  other  of  the  subscribers.     It  was  an 
act  in  the  administration  of  the  trust  which, 
whether  right  or  wrong,  cannot  be  questioned 
in  this  way.     The  effect  contended  for  follows 
only  from   a  technical  release;   but  this  was 
only  a  resolution  which  could  have  no  legal 
effect  until  followed  by  an  actual  acquittance 
under  the  seal  of  the  Corporation.     But  if  it 
were  in  fact  a  release,  it  would  not  discharge 
the  other  subscribers;  for  such  was  evidently 
not  its  intention.  Dakinv.  WiUiams,nWend., 
457;  8.  €.,  in  error,  22  Id.,  210. 

5.  There  was  no  question  of  fact  to  be  sub- 
mitted to  the  jury. 

The  Chancellor.  The  first  question  in  this 

•  case,  but  which  I  consider  of  minor  impor- 
tance, is  that  of  consideration.  The  agreement 
upon  which  the  suit  was  brought  was  not  by 
the  terms  of  it,  nor  was  any  part  of  it,  to  be 
performed  within  one  year  from  the  making 
thereof.  The  subscription  is  dated  July  6, 1833, 
and  all  the  counts,  except  the  third,  which  was 
not  attempted  to  be  proved,  allege  the  agree- 
ment to  have  been  made  by  Stewart  on  that 
day.     The  first  installment  of  the  subscription 
was  not  to  be  paid  until  August  1,  1834.     The 
case,  therefore,  comes  within  the  first  subdi- 
vision of  the  2d  section  of  the  title  of  the  Re- 
vised Statutes  relative  to  fraudulent  convey- 
ances and  contracts  in  relation  to  goods,  chat- 
tels and  things  in  action;  and  the  agreement 
must  not  only  be  in  writing,  but  there  must  be 
415*]  a  valid  and  sufficient  consideration  *ap- 
pearing  upon  the  face  of  the  writing,  upon 
which  the  subscribers  are  sought  to  be  charged. 
2  R.  S.,  135.     The  language  of  the  statute  is 

•explicit  in  declaring,  that  every  agreement  that 
by  its  terms  is  not  to  be  performed  within  one 
year  from  the  making  thereof  shall  be  void, 
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unless  such  agreement,  or  some  note  or  memo- 
randum thereof  expressing  the  consideration, 
is  in  writing  and  subscribed  by  the  party  to  be 
charged  therewith.  The  consideration  stated 
in  the  three  counts  of  the  declaration,  which 
were  attempted  to  be  sustained  by  proof,  is,  in 
part  at  least,  an  alleged  agreement  on  the  part 
of  the  Corporation  to  procure  subscriptions 
and  contributions  to  the  amount  of  $50,000  by 
July  1, 1834.  But  upon  the  face  of  the  written 
agreement,  I  find  no  evidence  of  any  under- 
taking on  the  part  of  the  Corporation  that  they 
will  procure  subscriptions  and  contributions  to 
the  amount  of  $50,000,  or  to  any  amount,  with- 
in the  prescribed  period.  Nor  was  their  ac- 
ceptance of  the  subscription  of  Stewart  even 
an  implied  assent  on  the  part  of  the  Corpora- 
tion that  they  would  even  attempt  to  raise  the 
amount  by  circulating  a  subscription  for  the 
purpose.  And  if  the  subscription  papers  had 
never  been  presented  to  anyone  after  Stewart's 
name  was  subscribed  to  it,  he  could  not  have 
complained  that  the  Corporation  had  violated 
any  agreement,  either  express  or  implied,  on 
their  part. 

It  is  true  that  it  was  made  a  condition  of  the 
agreement  that  it  should  not  be  binding  upon 
the  subscribers,  unless  the  aggregate  of  their 
subscriptions  and  contributions  should  amount 
to  at  least  $50,000  within  the  time  specified. 
But  even  in  this  condition  there  is  no  intima- 
tion that  the  Corporation  are  to  procure,  or  to 
have  any  instrumentality  in  procuring,  such 
subscriptions  and  contributions,  or  that  they 
were  to  be  even  permitted  to  expend  the  then 
existing  funds  of  the  college  for  that  purpose. 
And  even  if  we  go  out  of  the  writing,  and  ex- 
amine the  parol  proof  which  was  adduced  to 
make  out  such  a  consideration,  I  do  not  find 
any  evidence  which  shows  that  there  was  an 
agreement  on  the  part  of  the  Trustees  to  be  at 
the  expense  of  procuring  subscriptions.  In- 
deed upon  reading  the  written  agreement,  I 
should  infer  the  contrary  to  be  the  fact;  and 
*that  the  donors,  or  some  of  them,  [*416 
whose  names  headed  the  subscription  and  who 
were  friends  of  the  institution,  had  gotten  up 
this  subscription  as  an  agreement  between 
themselves  to  contribute  certain  proportions  to 
increase  the  funds  of  the  College  at  least 
$50,000  beyond  the  amount  it  before  had;  and 
that  it  would  be  inconsistent  with  the  real  ob- 
ject of  the  donors  to  have  those  funds  reduced 
by  expenditures  of  the  kind  contemplated. 

As  a  subscription  of  a  single  individual, 
agreeing  to  make  a  donation  to  another  indi- 
vidual or  to  a  corporation  for  the  benefit  of  the 
donee  merely,  I  should  have  great  difficulty  in 
finding  a  valid  consideration  to  sustain  a  prom- 
ise to  give  without  any  equivalent  therefor, 
and  without  any  binding  agreement  on  the 
part  of  the  donee  to  do  anything  on  his  part 
which  would  be  a  loss  or  injury  to  him.  And 
it  can  hardly  be  said  to  be  a  consideration  to 
support  a  promise  of  a  donor  to  give  at  a  fut- 
ure time,  that  the  donee  agrees  to  receive  and 
invest  the  fund  when  paid  and  to  apply  it  to 
the  payment  of  his  debts  generally,  or  any  par- 
ticular class  of  his  debts;  or  to  apply  it  to  the 
payment  of  such  sums  as  he  may  thereafter 
agree  to  give  to  his  servants  for  their  services. 
In  the  case  of  The  First  Religious  Society  in 
Whitestown  v.  Stone,  7  Johns.,  112,  no  such 
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difficulty  existed,  for  there  was  a  sufficient  con- 
sideration stated  in  the  contract  itself.  The 
agreement  in  that  case  was  stated  to  be  in  con- 
sfderation  of  $1  received  from  the  Trustees  of 
the  Corporation,  as  well  as  the  further  consid- 
eration that  it  was  to  raise  a  salary  for  a  clergy- 
man to  be  employed  to  preach  for  the  benefit 
of  the  subscribers. 

Neither  is  there  any  difficulty  in  my  mind  in 
finding  a  good  and  sufficient  consideration  to 
support  a  subscription  of  this  kind  made  by 
several  individuals.     Every  member  of  society 
has  an  interest  in  supporting  the  institutions  of 
religion  and  of  learning  in   the  community 
where  he  resides.     And  when  he  consents  to 
become  a  subscriber  with  others  to  raise  a  fund 
for  that  purpose,  the  real  consideration  for  his 
promise  is  the  promise  which  others  have  al- 
ready made  or  which  he  expects  them  to  make 
to  contribute  to  the  same  object.     In    other 
417*]  words,  the  mutual  promises  *of  the 
several  subscribers  to  contribute  towards  the 
fund  to  be  raised  for  the  specified  object  in 
which  all  feel  an  interest,  is  the  real  consider- 
ation of  the  promise  of  each.  For  this  purpose 
also,    the   various  subscriptions  to  the   same 
paper  and  for  the  same  object,  although  in 
fact  made  at  different  times,  may,  in  legal  con- 
templation, be  considered  as  having  been  made 
:simultaneously.      The    consideration  of    the 
promise,  therefore,  is  not  any  consideration  of 
benefit  received  by  each  subscriber  from  the 
religious  or  literary  corporation  to  which  the 
amount  of  his  subscription  is  made  payable, 
nor  is  his  promise  founded  upon  any  consid- 
eration  of  injury  which  the  payee  has  sus- 
tained or  is  to  sustain  or  be  put  to  for  his  ben- 
efit.    But  the  consideration  of  the  promise  of 
each  subscriber  is  the  corresponding  promise 
which  is  made  by  other  subscribers.     Mutual 
promises  have  always  been  held  sufficient  as 
between  the  parties  to  sustain  the  promise  to 
each.     And  it  has  also  been  the  settled  law 
from  the  time  of  the  decision  in  the  case  of 
Dutton  v.  Pool,  Freem.  L.   R.,  471,  in  1678, 
down  to  the  present  time,   that  a  party  for 
whose  benefit  a  promise  is  made  may  sue  in 
•assumpsit  upon  such   promise,   although  the 
consideration  therefor  was  a  consideration  be- 
tween the  promisor  and  a  third  person.     See, 
sScfamerTiorn  v.  Vanderheyden,  1  Johns.,  139.(a) 
Upon  this  subscription  the  several  subscribers 
mutually  promise  each  other  to   pay  to  the 
Trustees  of  Hamilton  College  the  sums  sub 
scribed  by  them  respectively,  upon  the  condi- 
tion that  the  funds  when  collected  by  the  Cor- 
ration  shall  be  invested  as  a  permanent  fund 
d  the  income  thereof  applied  to  the  support 
f  the  officers  of  the  institution.     The  legal 
ect  of  the  written  agreement,  therefore,  is 
;he  same  as  if  it  had  been  stated  at  length  in 
the  subscription  that  the  consideration  of  the 
promise  of  each  was  the  promise  made  to  him 
"by  other  subscribers  to  pay  to  the  Corporation 
the  sums  by   them   subscribed   respectively. 
And  if  this  agreement  had  been  set  out  in  the 
declaration  with  the  names  of  other  subscrib- 
ers thereto,  with  the  sums  subscribed  by  them 
418*]  respectively,  *I  think  a  sufficient  con 
sideration  to  support  the  promise  to  pay  to  the 
Corporation  of  the  College  would  have  ap- 
peared to  support  the  action. 

(a)  And  see,  Barker  v.  Bucklin,  ante,  p.  45. 
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There  was,  however,  a  very  important  con- 
dition in  this  mutual  agreement  between  the 
subscribers  to  this  fund,  which  I  think  has  not 
been  complied  with  according  to  its  spirit  and 
intent;  that  is,  that  none  of  their  subscriptions 
should  be  binding  upon  those  who  had  thus 
mutually  agreed  to  contribute  to  the  fund  as 
donors,  unless  the  aggregate  of  their  subscrip- 
tions and  contributions  to  the  fund  should 
amount  to  $50,000  within  a  specified  time.  It 
is  evident  from  the  testimony  that  many  of  the 
subscriptions  were  from  those  who  were  not 
competent  to  contract  and,  of  course,  such 
must  be  laid  out  of  the  question  unless  their 
subscriptions  were  actually  paid  within  the 
time  prescribed  for  subscribing  the  $50,000, 
and  before  the  referee  was  called  upon  to  cer- 
tify that  responsible  subscriptions  and  contri- 
butions to  the  specified  amount  had  been  made 
up.  And  if  the  subscription  of  June  19, 1834, 
had  not  been  laid  before  the  referee  who  was 
to  decide  upon  that  question,  there  is  no  reason 
to  believe  he  would  have  given  the  requisite 
certificate.  That  subscription,  however,  was 
apparently  a  subscription  made  by  individuals 
as  actual  donors,  and  upon  the  same  terms  of 
equality  and  mutuality  as  the  subscriptions  of 
other  persons  were  made.  And  if  it  had  been 
so  in  fact  as  well  as  in  appearance,  the  condi- 
tions upon  which  the  donors  had  agreed  to  be- 
come liable  and  to  pay,  would  have  been  com- 
plied with.  It  now  turns  out,  however,  that 
the  individuals  who  made  this  sweeping  sub- 
scription to  make  up  the  sum  to  $50,000  within 
the  time  specified,  were  not  real  donors  within 
the  intent  and  meaning  of  the  agreement,  in- 
asmuch as  they,  at  the  time  of  that  subscrip- 
tion and  simultaneously  therewith,  received 
from  the  Board  of  Trustees  of  the  College  an 
agreement  or  promise,  entered  upon  the  min- 
utes in  the  shape  of  a  formal  resolution  to  the 
following  effect:  "  Resolved,  That  this  Board 
pledges  itself  to  continue  to  raise  subscriptions 
and  contributions  after  the  first  of  July,  to 
save  harmless  those  persons  who  may  pledge 
themselves  to  make  good  any  deficiency  which 
may  be  found  to  exist  on  the  last  day  of  June 
instant."  The  legal  effect,  therefore,  of  this 
*general  subscription  of  June  19,  1834,  [*4  1 9 
in  connection  with  this  resolution,  was  that  of 
a  mere  loan  or  advance  of  the  amount  requisite 
to  make  up  the  sum  of  $50,000,  upon  an  agree- 
ment, on  the  part  of  the  College,  that  the  mon- 
ey should  be  refunded  to  them  out  of  sub- 
scriptions and  donations  which  should  there- 
after be  made,  and  the  Corporation  pledged 
itself  to  continue  to  solicit  such  subscriptions 
after  the  first  of  July. 

It  is  evident,  from  the  names  appended  to 
this  general  subscription,  that  they  could  not 
have  intended  to  commit  a  deliberate  fraud 
upon  themselves  and  the  other  persons  who 
had  previously  subscribed  so  liberally  to  the 
funds  of  this  institution.  They,  undoubtedly, 
supposed  that  this  subscription  would  be  a 
compliance  with  the  condition  of  the  agree- 
ment that  the  amount  of  subscriptions  and 
contributions  should  amount  to  $50,000  by  the 
first  of  July.  But  they  were,  unquestionably, 
under  a  mistake  in  that  respect.  The  essence 
of  every  agreement  of  this  kind  is,  that  there 
should  be  perfect  equality  among  the  subscrib- 
ers as  to  the  nature  and  extent  of  their  respective 
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liabilities  for  the  several  sums  subscribed  by 
them  respectively.  To  have  made  this  gen- 
eral subscription  valid  so  as  to  fill  up  the  sum 
of  subscriptions  and  contributions  to  the 
amount  of  the  $50,000  within  the  terms  of  the 
agreement,  it  should  have  been  an  absolute 
donation  of  the  amount  of  the  deficiency,  to 
be  paid  at  the  same  time  as  the  other  sub- 
scriptions, and  no  part  of  it  to  be  restored  or 
refunded  to  them  upon  any  contingency  or  in 
any  event  other  than  such  as  was  common  to 
the  subscriptions  of  all  the  other  subscribers. 
Even  in  an  ordinary  composition  deed,  where 
there  is  an  express  agreement  between  the 
creditors  themselves  to  discharge  the  debtor 
upon  receiving  a  ratable  proportion  of  their 
respective  debts,  any  private  agreement  or  un- 
derstanding between  the  debtor  and  any  par- 
ticular creditor  that  the  latter  shall  at  any  time 
or  in  any  contingency,  receive  a  greater  sum 
than  the  amount  of  his  debt  as  specified  in  the 
composition  deed,  is  held  to  be  void  as  a  fraud 
upon  the  other  creditors.  1  Anst. ,  202 ;  3  Id.  ,910. 

It  will  be  seen  by  a  reference  to  the  agree- 
ment of  the  subscribers  to  this  fund,  that  it  is 
not  limited  to  the  $50,000,  nor  to  what  shall 
be  subscribed  thereto  previous  to  July  1,  1834. 
42O*1  *But  that  amount  at  least  must  be  sub- 
scribed by  that  time,  to  render  the  subscrip- 
tions made  either  before  or  after  that  time 
binding  upon  any  of  the  subscribers.  What- 
ever was  subscribed  to  the  fund  even  after 
July  1,  those  who  subscribed  previous  to  that 
time  had  a  right  to  insist  should  be  invested 
for  the  purposes  specified  in  the  agreement ; 
even  if  the  whole  amount  of  subscriptions  and 
contributions  for  that  object  should  amount  to 
$100,000.  The  trustees,  therefore,  had  the  same 
right  to  pledge  the  fund  subscribed  before  the 
first  of  July  as  that  which  might  be  subscribed 
after  that  time,  to  indemnify  those  who  should 
have  agreed  to  subscribe  to  make  up  the  de- 
ficiency in  the  $50,000.  Again;  every  institu- 
tion of  this  kind  depends  for  its  future  support 
not  merely  upon  the  donations  its  patrons  may 
make  at  any  particular  time,  but  upon  the 
continued  support  which  it  is  expected  to 
receive  from  future  donations  during  the  time 
of  its  existence.  And  it  would  be  contrary  to 
the  whole  spirit  of  this  agreement  that  any 
such  anticipated  donations  should  be  pledged 
to  refund  to  a  part  of  the  subscribers  for  the 
$50,000,  any  portion  of  their  contributions  or 
subscriptions  which  had  been  made  under  the 
agreement.  The  general  subscription  of  June 
19,  1834,  was,  therefore,  entirely  invalid  as  a 
compliance  with  the  terms  upon  which  the 
subscriptions  were  to  become  payable,  and  the 
plaintiff  in  error  never  became  liable  upon  his 
subscription. 

The  exceptions  to  the  decision  and  charge  of 
the  judge  who  tried  the  cause  were,  therefore, 
well  taken,  and  the  judgment  of  the  court  be- 
low should  be  reversed. 

Senator  Bockee  delivered  a  written  opin- 
ion, in  which  he  came  to  the  conclusion  that 
the  judgment  of  the  Supreme  Court  ought  to 
be  reversed  for  the  error  of  the  judge  in  de- 
clining to  submit  the  questions  of  fact  to  the 
jury.  Upon  another  point  in  the  cause  this 
opinion  proceeds  as  follows: 

But  there  is  another  question  of  very  great 
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interest  and  importance,  whether  there  was 
any  consideration  for  the  defendant's  promise, 
so  as  to  make  it  a  legal  obligation.  It  may  be 
assumed  as  an  axiom,  which  cannot  be  dis- 
puted, that  a  promise  founded  on  duties  of 
imperfect  obligation,  or  mere  motives  of  be- 
nevolence, *or  a  desire  to  promote  the  [*421 
interests  of  education,  of  charity  or  piety,  is 
nothing  more  than  the  promise  of  a  gift,  and 
is  not  a  legal  contract  on  which  an  action  can 
be  maintained.  If  we  take  the  first  clause  of 
this  subscription  paper  by  itself,  where  the 
subscribers  bind  themselves  to  pay  certain 
sums  of  money  to  the  Trustees  of  Hamilton 
College,  it  does,  most  clearly  and  inevitably, 
come  within  the  description  of  a  gratuitous 
promise,  and  is  void  for  want  of  consideration. 
Do  the  conditions  which  are  underwritten  vary 
the  obligations  which  the  subscribers  are  un- 
der to  the  Trustees  of  the  College?  The  first 
of  these  conditions  is  merely  directory,  and  re- 
lates to  the  investment  and  appropriation  of 
the  moneys  when  collected,  and  can  have  DO 
bearing  upon  this  question  of  consideration. 
The  second  condition  is  not,  as  is  incorrectly 
stated  in  the  second  count  of  the  plaintiffs' 
declaration,  "provided  the  plaintiffs  should 
and  would,  by  the  first  day  of  July,  1834,  pro- 
cure subscriptions  and  contributions  to  the 
amount  of  $50,000."  If  the  agreement  had 
been  that  the  defendant  would  pay  $800  to  the 
plaintiffs,  provided  they  should  and  would 
raise  $50,000,  it  would  be  a  good  executory 
consideration,  and  would,  in  my  view,  entirely 
change  the  nature  of  this  instrument,  and 
transform  what  I  now  consider  a  naked  prom- 
ise of  a  donation  into  a  legal  and  binding  con- 
tract. The  meaning  of  this  condition  must  be 
ascertained  from  the  terms  in  which  it  is  ex- 
pressed. There  is  no  reference  to  the  plaint- 
iffs, and  it  does  not  appear  from  the  instrument 
that  they  are  to  perform  any  conditions.  The 
promise  is  to  pay  money  upon  a  contingency 
having  no  relation  to  any  action  on  the  part 
of  the  plaintiffs.  If  the  unqualified  promise 
is  void  for  want  of  consideration,  I  cannot  con- 
ceive that  it  is  rendered  more  obligatory  by 
the  condition  contained  in  this  subscription 
paper.  The  promise  of  the  defendant,  and  also- 
the  promises  of  all  the  other  benevolent  and 
public  spirited  gentlemen  who  have  joined 
with  him  in  the  subscription,  are  voluntary 
and  gratuitous  donations;  and  they  are  not 
less  so  because  they  are  conditional  and  de- 
pend upon  the  contingency  that  the  subscrip- 
tions shall  within  a  limited  period  be  raised  ta 
$50,000.  This  condition  was,  doubtless,  made 
as  an  inducement  to  liberal  subscriptions,  and 
*as  an  incentive  to  the  friends  of  the  [*422 
College  to  exert  themselves  in  raising  the  fund. 
It  is  an  arrangement  among  the  parties  who 
are  subscribers,  and  the  obvious  motive  of 
each  one  is  to  make  his  own  subscription  the 
means  of  calling  into  exercise  the  liberality  of 
others.  In  looking  for  a  consideration  to  sup- 
port a  contract  between  these  parties,  we  can- 
not go  beyond  the  subscription  paper.  That 
is  the  only  evidence  on  which  any  legal  claim 
can  be  asserted.  We  do  not  find  in  this  paper 
any  act  or  thing  to  be  done  by  the  plaintiffs, 
on  the  performance  of  which  they  can  be  le- 
gally entitled  to  claim  as  a  debt  what  was  of- 
fered as  a  gift. 
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I  have  not  been  able  to  discover  any  judicial 
decision,  or  any  principle  laid  down  by  any  ap- 
proved elementary  writer,  on  the  authority  of 
which  this  action  can  be  supported.  In  Lim 
erick  Academy  v.  Davis,  11  Mass.,  113,  the  ac 
tiou  was  brought  by  the  trustees  on  a  subscrip- 
tion to  pay  money  to  erect  an  academy  in 
Limerick.  Uh.  J.  Sewall,  in  granting  the  mo- 
tion for  a  nonsuit,  remarked  as  follows:  "The 
general  principle  is,  that  voluntary  agreements 
and  promises,  however  reasonable  the  expecta- 
tion from  them  of  gifts  or  disbursements  even 
to  public  uses,  when  made  without  consider- 
ation, are  not  to  be  enforced  as  contracts;  but 
where  the  promise  is  made  in  consequence  of 
anything  yielded  to  the  disadvantage  of  the 
promisee,  and  so  where  it  is  a  proposal  upon  a 
consideration  afterwards  performed  or  gained 
to  the  promisor,  this  may  import  a  sufficient 
consideration."  We  are  referred  by  the  plaint- 
iffs' counsel  to  the  case  of  Amherst  Academy 
v.  Cowls,  6  Pick.,  431.  The  action  was  on  a 
promissory  note  expressed  to  be  for  value  re 
ceived,  and  given  on  the  consideration  of  a 
subscription  before  made  to  the  funds  of  the 
academy.  It  was  held  that  the  note  was 
founded  on  good  consideration.  There  was  a 
subsequent  acknowledgment  of  indebtedness, 
and  a  consideration  "for  value  received"  ex- 
pressed on  the  face  of  the  note.  It  is  very  far 
from  being  an  authority  to  show  that  the  plaint- 
iffs in  this  cause  can  recover  on  a  naked  volun- 
tary subscription.  I  think  this  is  a  clear  case 
in  favor  of  the  plaintiff  in  error,  and  that  the 
judgment  should  be  reversed  upon  the  ground 
42J5*J  that  the  promise  *declared  on  is  with- 
out consideration,  and  that  no  action  upon  it 
can  be  sustained. 

Senator  Barlow  delivered  a  written  opin- 
ion in  favor  of  reversing  the  judgment  of  the 
Supreme  Court,  on  the  grounds:  1.  That  the 
subscription  was  a  voluntary  undertaking 
made  without  consideration  and,  therefore, 
void;  2.  That  the  condition  requiring  $50,000 
to  be  subscribed  within  a  limited  time  had  not 
been  performed;  and  3.  That  the  Board  of 
Trustees  had  discharged  all  the  subscribers,  by 
remitting  the  subscription  of  President  D  wight 

Senator  Beers  delivered  a  written  opinion 
in  favor  of  reversing  the  judgment  of  the  Su- 
preme Court,  on  the  ground  that  the  circuit 
judge  erred  in  not  submitting  the  questions  of 
fact  to  the  jury. 

Porter,  Senator.  The  defendant  below  was 
sued  upon  his  subscription  to  the  funds  of 
Hamilton  College,  and  he  resists  the  payment 
upon  a  variety  of  grounds.  It  appears  that  a 
special  effort  was  made,  in  the  year  1833,  to 
raise  the  sum  of  $50,000,  to  be  added  to  the 
permanent  funds  of  that  institution;  but  the 
income  of  this  sum  was  to  be  applied  specially 
to  the  payment  of  the  salaries  of  the  officers  of 
the  College.  The  first  objection  that  I  pro- 
pose to  consider,  is  that  which  affirms  that 
there  was  no  consideration  for  the  promise 
made  by  the  defendant  to  pay  the  Trustees  the 
amount  of  his  subscription. 

By  the  instrument  signed  by  the  defendant, 
the  subscribers  promised  to  pay  to  the  Trustees 
of  Hamilton  College  the  sums  of  money  set  op- 
posite their  respective  names,  upon  certain  con- 
ditions therein  specified.  The  question  is, 
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whether  there  appears  upon  the  face  of  the  in- 
strument a  consideration  to  sustain  the  prom- 
ise made  by  the  defendant.  Let  us  consider 
the  whole  scope  and  extent  of  this  writing, 
and  the  understanding  and  agreement  of  both 
parties  at  the  time  it  was  signed.  The  Trust- 
ees come  to  the  defendant  and  propose  to  him, 
that  if  he  and  others  will  promise  to  pay  them 
$50,000,  as  a  permanent  fund,  the  inteVest  of 
which  shall  be  applied  to  the  payment  of  teach- 
ers in  the  College,  *they  will  incur  the  [*424 
labor  and  expense  of  obtaining  the  subscrip- 
tion to  that  amount,  to  be  certified  by  Mr. 
Hunt  or  Mr.  Johnson;  that  they  will  collect 
the  same,  and  invest  the  amount  collected  per- 
manently, and  in  some  safe  and  secure  man- 
ner; that  they  will  collect,  receive  and  pay 
over  the  annual  interest  forever  thereafter  to 
teachers  of  the  college,  free  from  all  charge 
upon  this  fund;  and  they  engage  to  take  upon 
themselves  the  care  and  expense  of  taking 
charge  of  the  fund,  and  preserving  it  in  all  its 
integrity,  upon  a  continued  permanent  invest- 
ment, and  of  applying  the  income  according 
to  the  designs  of  its  public  spirited,  enlight- 
ened and  liberal  donors,  free  from  all  abate- 
ment; so  that  their  charity  may  go  down  to  all 
time,  testifying  to  their  liberality,  and  ena- 
bling this  public  institution  to  confer  upon  the 
community  that  is  interested  in  its  prosperity, 
the  blessings  of  education  and  science.  All 
this,  they  say,  we  will  undertake  on  our  part. 
The  defendant  says,  very  well;  if  you  will  prom- 
ise for  yourselves  and  your  successors  to  per- 
form this  very  charitable  service  if  the  sub- 
scribers will  promise  to  pay  you  this  amount, 
I  am  content,  and  will  promise,  as  one  of  those 
subscribers,  to  pay  you  $800  towards  that 
fund,  which  promise  is  to  be  binding  upon  me, 
if  responsible  subscriptions  are  obtained  to 
that  amount  in  the  opinion  of  Mr.  Hunt  or  Mr. 
Johnson.  It  seems  to  me  that  this  is  a  fair  and 
rational  paraphrase  of  the  real  agreement  be- 
tween these  parties.  And  if  so,  is  there  not  a 
mutuality  in  it;  a  promise  on  the  part  of  the 
defendant  to  pay,  provided  the  Trustees  will 
promise  on  their  part  to  perform?  I  think  the 
promise  on  the  part  of  the  Trustees  is  valid, 
and  obliges  them  to  perform  their  agreement; 
and  that,  therefore,  it  furnishes  a  good  con- 
sideration for  the  promise  of  the  defendant. 
There  is  a  contract  made  between  the  donors 
and  the  Trustees,  for  the  donation,  security 
and  disposition  ot  the  fund.  The  promise  o» 
the  part  of  the  Trustees  they  have  assumed" 
and  ratified  by  accepting  the  subscriptions  and1, 
collecting  the  fund,  and  they  have  subjected 
themselves  to  a  perpetual  obligation  to  fulfill' 
that  promise  in  good  faith.  This  obligation 
may  be  enforced  at  all  times;  and  the  manner 
of  executing  the  trust  on  their  part  may  al- 
ways be  the  subject  of  judicial  inquiry,  and 
*the  courts  will  require  that  the  trusts  [*425 
and  the  promises  are  all  fulfilled. 

In  the  case  of  Dartmouth  Coll.  v.  Woodward 
4  Wh.,  518,  Ch.  J.  Marshall,  speaking  of  the 
contributions  to  the  funds  of  that  institution, 
says:  "  These  gifts  were  made,  not  indeed  to 
make  a  profit  to  the  donors  or  their  posterity, 
but  for  something  in  their  opinion  of  inestima- 
ble value,  for  something  which  they  deemed 
a  full  equivalent  for  the  money  with  which  it 
was  purchased.  The  consideration  for  which 
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they  stipulated  is  the  perpetual  application  of 
the  fund  to  its  object,  in  the  mode  prescribed 
by  themselves." 

It  is  not  important  that  the  consideration  of 
a  promise  should  be  plainly  expressed  in  the 
writing;  it  is  enough  if  it  appears  from  the 
nature  of  the  instrument  and  the  recitals  con- 
tained in  it.  If  it  is  manifest  that  there  was 
in  the  minds  of  the  parties  some  obligation  as- 
sumed or  some  service  to  be  rendered  by  the 
promisee  as  the  equivalent  asked  for  the  prom- 
ise by  the  promisor,  the  promise  is  not  void 
for  want  of  a  consideration.  The  law  upon 
this  subject  is  well  stated,  and  the  authorities 
collected  in  Saund.  PI.  &  Ev.,  147.  I  cannot 
doubt  but  that  the  promise  of  the  defendant 
was  made  upon  a  good  consideration. 

The  next  question  is,  whether  the  conditions 
upon  which  the  promise  was  made  have  been 
complied  with.  There  is,  in  truth,  but  one 
condition  to  be  performed  before  the  payment 
of  the  money  upon  the  subscription  became 
obligatory  ;  and  that  is,  that  the  aggregate  of 
the  subscriptions  and  contributions  should  by 
July  1,  1834,  amount  to  $50,000.  Did  the  sub- 
scriptions and  contributions  come  up  to  that 
sum  by  the  time  prescribed?  The  parlies  to 
this  agreement  saw  the  necessity  of  providing 
for  some  means  by  which  this  condition  could 
be  determined  other  than  the  subscription  pa- 
pers themselves.  The  real  value  of  any  par- 
ticular subscription  might  be  a  matter  of  dis- 
pute, varying  according  to  the  opinions  of 
witnesses.  They,  therefore,  prudently  deter- 
mined that  the  question  of  responsibility  should 
not  remain  with  them,  but  that  they  would  se- 
lect a  third  person  to  determine  it.  In  this 
choice  they  both  concurred,  and  must  neces 
426*]  sarily  have  mutually  agreed  that  *his 
decision  of  that  question  should  be  conclusive. 
If  he  decided  that  certain  subscriptions  were 
responsible,  that  was  to  be  the  end  of  the  in- 
quiry. I  see  not  how  the  conclusion  can  be 
avoided  that  the  certificate  of  Mr.  Hunt,  the 
umpire,  was  final  and  decisive  upon  the  ques- 
tion. This,  however,  must  be  taken  with  a 
qualification  that  there  was  no  fraud  or  impo- 
sition practiced  upon  Mr.  Hunt  in  respect  to 
the  subscriptions.  If  there  was,  it  should  not 
be  conclusive.  But  the  burden  of  proving  the 
affirmative  of  that  question  lies  upon  the  de- 
fendant. He  alleges  several  grounds  of  fraud; 
and  I  will  proceed  to  notice  those  which  seem 
to  me  to  require  attention. 

It  appears  that  several  of  the  subscribers 
were  married  women;  others  were  female  be 
nevolent  societies,  while  some  individuals  sub- 
scribed specific  items  of  property,  all  of  which 
were  included  in  the  estimate  in  making  up 
the  necessary  amount ;  and  it  is  alleged  that 
in  doing  so  a  fraud  was  committed.  It  does 
not  necessarily  follow  because  a  subscriber  is 
not  legally  bound  to  fulfill  his  or  her  promise, 
or  that  a  specific  piece  of  property  shall  not  sell 
for  a  given  sum  of  money,  that  there  was  fraud 
in  including  such  cases  in  the  estimate.  It  is 
in  proof  that  a  large  share  of  these  female  sub- 
scribers and  benevolent  societies  were  within 
the  circle  of  Mr.  Hunt's  personal  acquaintance, 
and  the ,  presumption  is  that  he  was  able  to 
judge  from  personal  knowledge  of  the  re- 
sponsibility of  most  of  these  subscribers.  At 
any  rate  the  province  of  judging  of  this  fact 
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was  assigned  to  him  by  the  respective  parties; 
and  as  the  papers  containing  these  subscrip- 
tions, as  well  as  those  of  specific  property, 
were  all  laid  before  him,  and  minutely  exam- 
ined by  him, and  as  there  is  no  proof  of  any  con- 
cealment or  false  representations  by  the  Trust- 
ees or  their  agents,  I  have  no  hesitation  in  say- 
ing that  the  subscribers  were  concluded  upon 
this  point  by  his  decision.  He  might  have  very 
satisfactory  reasons  for  believing  that  these 
subscriptions  would  be  faithfully  paid  ;  and 
the  parties  referred  the  subject  to  him  and 
agreed  that  if  he  was  satisfied  in  that  respect 
the  subscriptions  should  be  esteemed  available 
to  make  up  the  necessary  sum.  The  question 
submitted  to  him  was  not  whether  the  sub- 
scriptions were  legally  binding  and  could  be  col- 
lected *in  a  litigated  suit,  but  whether  [*427 
in  his  judgment  the  subscribers  were  able  to 
pay,  and  would  pay,  the  sums  subscribed  by 
them  ;  and  whether  the  contributions  of  spe- 
cific property  were  in  his  judgment  of  the 
value  at  which  they  were  estimated.  I  can 
perceive  no  evidence  of  any  imposition  prac- 
ticed upon  Mr.  Hunt,  nor  of  any  fraudulent 
concealment  on  the  part  of  the  agents  of  the 
College. 

Again;  it  is  alleged  that  the  guaranty  given 
to  make  good  any  deficiency  in  the  fund  of 
$50,000  was  fraudulently  used  before  Mr. 
Hunt,  for  the  reason  that  the  guarantors  were 
indemnified  by  a  resolution  of  the  Trustees  ; 
and  it  is  said  that  in  fact  it  amounted  to  noth- 
ing more  than  a  subscription  by  the  Trustees 
themselves.  To  put  such  a  construction  upon 
the  acts  of  the  Trustees  is,  in  my  opinion,  a 
perversion  of  their  acts  and  designs.  It  will 
be  remembered  that  they  were  limited  to  one 
year  within  which  to  raise  the  given  sum,  to 
make  the  subscriptions  binding  upon  the  sub- 
scribers; and  the  proposition  of  the  Trustees 
to  these  guarantors  was  this  :  if  you  will 
subscribe  the  balance  to  make  the  fund  com- 
plete, we  will  agree  to  continue  to  raise  sub- 
scriptions after  the  year  shall  expire,  to  save 
you  harmless.  There  was  no  agreement  ex- 
press or  implied,  to  pay  one  farthing  from 
the  funds  of  the  institution,  directly  or  in- 
directly to  this  fund.  Nor  could  this  fund 
in  any  way  suffer  by  that  proceeding.  The 
object  of  the  donors  would  still  be  effected  in 
good  faith,  and  in  all  its  original  spirit  and 
character.  The  fund  would  be  raised  for  the 
liberality  of  the  public  and  added  to  the  insti- 
tution". The  guarantors  agreed  to  make  good 
the  deficiency,  and  took  the  risk  upon  them- 
selves, whether  the  continued  efforts  to  raise 
subscriptions  should  be  successful  or  not.  I 
see  no  trace  of  fraud  in  this  proceeding,  but 
an  honest  and  praiseworthy  effort  to  promote 
the  cause  of  education  and  science. 

It  is  further  insisted  that  the  act  of  the 
Trustees  in  remitting  the  subscription  of  Mr. 
Dwight,  the  President,  brought  the  sum  below 
$50,000  and,  therefore,  the  Trustees  had  failed 
to  perform  the  condition  upon  which  the  prom- 
ise of  Stewart  became  obligatory.  The  reso- 
lution referred  to  was  passed  in  September, 
1835,  more  than  a  year  after  the  time  when 
Stewart  became  *bound,  if  he  ever  was  [*428 
bound,  to  pay  his  subscription.  It  was  not, 
in  fact,  a  release  of  Mr.  Dwight  from  his  sub- 
scription, but  rather  a  confirmation  of  it.  They 
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acknowledged  themselves  indebted  to  him  for 
services,  in  a  sum  equal  to  his  subscription, 
and  instead  of  paying  him  the  debt  from  their 
general  fund,  they  applied  the  amount  to  the 
payment  of  his  subscription.  It  was,  in  truth, 
paid  by  him,  instead  of  his  being  released  from 
it.  But  if  this  view  should  not^be  satisfactory 
to  every  one,  there  is  another  which  is  conclu- 
sive. When  the  year  expired  which  was  to 
determine  whether  the  subscribers  were  to  be 
liolden  or  not,  and  it  was  certified  by  Mr.  Hunt 
that  the  requisite  sum  had  been  raised,  Mr. 
Dwight  was  then  bound  to  pay  his  subscrip- 
tion. So  far  as  this  objection  is  concerned, 
the  defendant  and  the  other  subscribers  were 
bound  also.  If  the  contract  of  the  parties  was 
then  complete,  no  act  of  the  Trustees  after 
that  date,  in  wasting  this  fund,  could  invali- 
date the  obligation  of  the  subscribers  to  pay.  If 
the  Trustees  mismanaged  or  abused  the  trust, 
they  might  have  been  summoned  to  answer 
for  it  in  chancery,  but  it  could  never  vitiate 
the  contracts  made  by  the  subscribers. 

The  only  other  point  that  appears  to  me  to 
require  notice,  is  that  made  in  respect  to  the 
ruling  of  the  circuit  judge,  that  there  was  no 
question  of  fact  to  be  submitted  to  the  jury. 
The  defendant,  on  the  trial,  claimed  a  right  to 
submit  to  the  jury  two  propositions  :  1.  That 
the  subscription  by  which  fourteen  gentlemen 
enraged  to  make  good  any  deficiency  in  the 
subscriptions  to  the  sum  of  $50,000,  was  got 
up  and  used  for  a  fraudulent  purpose.  The 
character  of  that  paper,  and  its  effect  upon  the 
engagements  of  the  other  subscribers,  appear 
to  me  to  raise  questions  of  a  strictly  legal  nat- 
ure, and  involve  no  matter  of  fact  whatever. 
If  Mr.  Hunt  could  have  been  imposed  upon  by 
it,  it  could  only  be  in  consequence  of  its  legal 
effect,  which  he  might  not  have  appreciated. 
The  act  itself  was  no  fraud  ;  it  could  only  be- 
come so  in  consequence  of  its  legal  effect,  of 
which  the  court  alone  could  judge.  The  judge 
was,  therefore,  right  in  refusing  to  submit  this 
matter  to  the  jury.  2.  It  was  denied  that  the 
plaintiffs  bad  established  by  evidence  the  ex- 
istence of  the  promises  on  the  part  of  the  plaint- 
429*]  iffs  which  *in  some  of  the  counts  were 
alleged  to  form  the  consideration  of  the  de 
fendant's  promise.  If  my  views  as  to  the  true 
construction  of  the  subscription  paper  are  cor- 
rect, no  evidence  was  requisite  beyond  that 
furnished  by  the  paper  itself.  As  it  respects 
the  performance  of  the  condition. I  have  shown, 
I  think,  that  the  question  presented  by  the 
proofs  was  one  entirely  legal.  It  follows, there- 
fore, that  there  was  nothing  to  be  left  to  the 
jury,  more  than  there  would  be  in  an  action 
upon  a  promissory  note  where  the  signature 
was  proved.  The  defendant  below  also  con- 
tended that  he  had  a  right  to  address  the  jury 
on  the  question  whether  the  $50,000  had  been 
subscribed  by  responsible  subscribers.  In  my 
opinion  this  claim  was  in  violation  of  his  agree- 
ment to  submit  that  question  to  the  decision 
of  Mr.  Hunt.  It  was  no  longer  an  open  ques- 
tion, and  the  circuit  judge  was  correct  in  re- 
fusing him  permission  to  discuss  it  before  the 
jury.  These  are  the  only  points  which  he 
claimed  to  have  passed  upon  by  the  jury.  I 
can.  therefore,  perceive  no  error  in  the  ruling 
of  the  circuit  judge.  There  were  some  other 
objections  made,  but  they  appear  to  me  to  have 
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been  of  a  trifling  character,  and  I  think  they 
were  not  well  taken.  I  can  see  no  legal  objec- 
tion to  the  judgment  of  the  Supreme  Court, and 
shall  vote  for  its  affirmance. 

Senator  Sedgwick  also  delivered  a  written 
opinion  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed  ?" — the  members  of  the  Court 
voted  as  follows  : 

For  reversal — The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Barlow,  Beers,  Bockee, 
BurnJiam,  Clark,  Corning,  Deyo,  Emmons, 
Faulkner,  Hand,  Hard,  Johnson,  Lester,  Lott, 
Mitclwll,  Smith,  Talcott,  Varney  and  Wright — 21. 

For  affirmance— Senators  Backus,  Folsom, 
Jones,  Porter  and  Sedgwick — 5. 

Judgment  reversed. 

Affirmed— 1  N.  Y.,  581. 

Reviewed— 10  Barb.,  314 ;  24  Barb.,  203,  208  :  11 
Bk.  Reg.,  543.  550;  27  Wis.,  223. 

Explained- 5  Bos.,  158,  607,  613,  617. 

Commented  on— 36  Barb.,  582. 

Cited  in— 12  N.  Y.,  28 ;  31  N.  Y.,  280 ;  14  Hun,  216 ;  7 
Barb.,  165 ;  9  Barb..  206:  15  Barb.,  252  ;  4  How.  Pr., 
150;  29  How.  Pr.,  190:  40  How.  Pr.,  453 ;  19Minn.,309; 
57  Iowa,  310 ;  42  Am.  Rep..  43 :  ION.  W.  Rep..  739. 
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Wills — Devise  to  Wife  for  Life  or  as  Long  as  She 
Should  Remain  Testator's  Widow — Remarriage 
— Dower,  Not  Defeated — Election. 

"Where  a  testator  devised  all  his  real  and  personal 
estate  to  his  wife  during  her  life,  or  so  long  as  she 
should  remain  his  widow,  and  after  her  decease  or 
remarriage,  to  his  children  ;  and  the  widow,  having 
survived  him.  entered  and  occupied  under  the  will 
for  several  years  and  then  married  a  second  hus- 
band ;  held,  that  she  was  entitled  to  dower. 

The  widow's  claim  of  dower  is  regarded  with  favor 
by  the  courts,  and  she  will  not  be  deprived  of  it  by 
accepting  a  testamentary  provision  in  her  favor, 
where  it  is  doubtful  whether  or  not  the  testator  in- 
tended she  should  have  both.  Per  Walworth,  Chan- 
cellor. 

To  compel  her  to  elect  between  dower  and  a  test- 
amentary provision  where  the  testator  has  not  in 
terms  declared  his  intention  that  she  shall  be  con- 
fined to  one,  the  other  provisions  of  the  will  must 
be  totally  inconsistent  with  the  claim  of  dower.  Per 
Walworth,  Chancellor. 

A  devise  to  others  of  all  the  testator's  real  estate 
is  not  necessarily  inconsistent  with  the  right  to  dow- 
er, as  such  a  devise  is  to  be  understood  as  subject  to 
all  lawful  claims  upon  the  land  including  dower. 
Per  Walworth.  Chancellor. 

Citations— Bac.  Us.,  38 ;  7  Cent.  Cos..  16 ;  8  Paige, 
325 ;  10  Paige,  266 ;  3  Hare,  310 ;  1  Keen,  768. 

ON  error  from  the  Supreme  Court.  The  ac- 
tion in  the  court  below  was  ejectment 
brought  by  Bull  and  wife  against  Church,  for 
the  dower  of  Mrs.  Bull  in  lands  of  which  a 
former  husband  was  seised  during  their  covert- 
ure. The  plaintiffs  had  a  verdict,  which  the 
defendant  moved,  upon  a  bill  of  exceptions.to 
set  aside  ;  but  the  motion  was  denied,  and 


NOTE.— Dnwei — Election  between,  and  provision  in 
will.  For  a  full  discussion,  see  Larrabee  v.  Van  Al- 
styne,  1  Johns-,  307,  note. 

The  widow  is  not  put  to  her  election  unless  the  pro- 
vision in  the  will  is  clearly  intended  to  be  in  lieu  of 
dower.  See  the  report  of  the  above  case  of  Church 
v.  Bull  in  the  court  below,  5  Hill,  206,  note. 
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judgment  was  rendered  for  the  plaintiffs, upon 
which  the  defendant  brought  error  to  this 
court.  The  facts  proved,  together  with  the 
opinion  of  the  court  appear  in  the  report  of  the 
case  in  5  Hill  ,206.  The  case  was  argued  here  by, 

Messrs.  H.  M.  Romeyn  and  M.  T.  Rey- 
nolds, for  plaintiff  in  error. 

Mr.  J.  A.  Spencer,  for  defendants  in  error. 

The  Chancellor.  The  testator,  in  this  case, 
devised  his  real  and  personal  estate  to  his  wife 
during  her  widowhood,  and  after  her  death  or 
remarriage  he  gave  all  his  property,  except 
some  small  legacies  which  were  bequeathed  to 
bis  daughters,  to  his  three  sons.  But  he  did 
not  state  in  his  will  that  he  intended  this  pro- 
vision for  his  wife,  during  her  widowhood,  to 
431*]  be  in  *lieu  of  her  dower  in  his  real  es- 
tate after  the  determination  of  such  provision, 
by  her  remarriage.  And  the  only  question  for 
our  consideration  now  is,  whether  the  disposi- 
tion of  his  real  estate  after  her  remarriage,  is 
so  inconsistent  with  her  enjoyment  of  dower 
therein  subsequent  to  that  time,  as  to  deprive 
her  of  such  dower,  and  to  leave  her  wholly  un- 
provided for  in  case  she  should  remarry. 

There  is  no  natural  equity  in  the  principle 
which  gives  to  the  husband  the  right  to  dispose 
of  his  whole  personal  estate,  the  joint  earnings 
of  himself  and  wife,  to  her  exclusion;  nor  in 
that  which  gives  him  the  power  to  dispose  of 
the  whole  real  estate  except  the  use  of  one 
third  thereof  during  the  life  of  the  wife. 
Hence  the  courts  have  always  been  astute  in 
protecting  the  widow's  right  to  the  small  pit- 
tance which  the  rules  of  the  common  law  had 
given  to  her  in  the  estate  of  her  husband  after 
his  death.  Hence,  as  Ld.  Bacon  stated  nearly 
two  hundred  and  fifty  years  since,  the  tenant 
in  dower  was  so  much  favored  in  the  courts 
that  at  that  early  period  it  had  become  "The 
common  byword  in  the  law,  that  the  law  favor- 
eth  three  things:  life,  liberty  and  dower."  Bac. 
Read.  Stat.  of  Uses,  38;  Jenk.,  7  Cent.  Gas., 
16.  The  right  of  dower  being  a  legal  right, 
and  thus  favored  by  the  courts,  the  wife  can- 
not be  deprived  of  it  by  a  testamentary  dis- 
position in  her  favor,  in  the  nature  of 'a  joint- 
ure, so  as  to  put  her  to  her  election,  unless  the 
testator  has  declared  the  same  to  be  in  lieu  of 
dower,  either  in  express  words  or  by  neces- 
sary implication.  In  the  cases  of  Fuller  v. 
Yates,  8  Paige,  325,  and  of  Sanford  v.  Jackson, 
10  Id.,  266,  I  had  occasion  to  examine  most  of 
the  cases  on  this  subject  which  had  then  been 
decided,  and  I  then  concluded,  as  the  result  of 
all  the  cases  in  this  State  and  in  England,  that 
the  settled  rule  of  law  was,  that  to  compel  the 
widow  to  elect  between  the.  dower  and  a  pro 
vision  made  for  her  in  the  will  where  the  tes- 
tator had  not  in  terms  declared  his  intention 
on  the  subject,  it  was  not  sufficient  that  the 
will  rendered  it  doubtful  whether  he  intended 
that  she  should  have  her  dower  in  addition  to 
that  provision;  but  that  to  deprive  her  of  dow- 
er the  terms  and  provisions  of  the  will  must  be 
432*]  totally  inconsistent  *with  her  claim  of 
dower  in  the  property  in  which  such  dower 
was  claimed;  so  that  the  intention  of  the  tes- 
tator in  relation  to  some  part  of  the  property 
devised  to  others  would  be  defeated  if  such 
claim  was  allowed.  And  in  the  last  case, which 
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was  the  same  as  this,  except  that  the  widow  in 
that  case  was  entitled  to  the  whole  real  estate, 
even  after  her  remarriage,  while  any  of  the 
children  continued  to  be  minors,  it  was  de- 
cided that  her  claim  for  dower  in  the  one 
third  of  the  real  estate,  subsequent  to  the  ter- 
mination of  her  particular  estate  in  the  whole 
of  the  same,  was  not  necessarily  inconsistent 
with  a  general  devise  of  the  whole  of  his  prop- 
erty to  his  children  after  that  time.  Since  that 
decision  was  made,  the  case  of  Ellis  v.  Lewis, 
3  Hare,  310,  came  before  Vice- Chancellor  Wig- 
ram,  in  England,  and  was  decided  in  favor  of 
the  widow  upon  the  same  principle.  He  there 
says:  "I  take  the  law  to  be  clearly  settled  at 
this  day  that  a  devise  of  lands  eo  nomine  upon 
trusts  for  sale,  or  a  devise  of  lands  eo  nomine 
to  a  devisee  beneficially,  does  not  per  se  express 
an  intention  to  devise  the  lands  otherwise  than 
subject  to  its  legal  incidents,  that  of  dower  in- 
cluded. There  must  be  something  more  in  the 
will,  something  inconsistent  with  the  enjoy- 
ment by  the  widow  of  the  dower  by  metes  and 
bounds,  or  the  devise  standing  alone,  will  be 
construed  as  I  have  stated."  And  in  Harrison 
v.  Harrison,  1  Keen,  768,  Ld.  Langdale  says 
that  prima  facie  the  testator's  farms,  lands,  and 
all  his  other  real  estate,  must  mean  the  real 
estate  of  which  he  had  the  power  of  disposing; 
which  would  be  his  real  estate  subject  to  law- 
ful claims,  and  one  of  those  claims  would  be 
the  dower  of  his  wife.  Here  the  whole  prop- 
erty is  devised  to  the  widow  during  her  wid- 
owhood. Of  course  no  question  of  dower 
could  arise  while  she  continued  a  widow,  as 
she  was  entitled  to  the  possession  of  the  whole 
during  that  time.  And  the  subsequent  devise 
of  his  whole  real  estate  to  his  three  sons  is  not 
necessarily  inconsistent  with  an  intention  on 
the  part  of  the  testator  that  his  wife  should  be 
left  to  her  legal  right  of  dower  alone  for  her 
support,  after  the  particular  estate  which  had 
been  devised  to  her  had  been  determined,  by 
her  marriage. 

In  the  language  of  the  Vice- Chancellor  and 
Master  of  the  Rolls  *in  the  above  cases,  [*4 33 
prima  facie  the  devise  of  the  testator's  whole 
real  estate  to  his  three  sons  after  that  time  did 
not  per  se  express  an  intention  to  devise  such 
real  estate  otherwise  than  subject  to  its  legal 
incidents,  one  of  which  legal  incidents  was  the 
widow's  common  law  right  of  dower  therein. 

For  these  reasons  I  think  we  cannot  deprive 
the  wife  of  the  testator  of  her  dower  in  the 
lands  of  her  deceased  husband  subsequent  to 
her  marriage,  consistently  with  the  settled  rule 
of  law  on  this  subject;  and  that  the  judgment 
of  the  Supreme  Court  was  right  and  should  be 
affirmed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senator  Deyo. 

For  affirmance — The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Backus,  Barlow,  Beers, 
Bockee,  Burnham,  Corning,  Emmons,  Faulkner, 
Folsom,  Hand,  Johnson,  Lester,  Lott,  Porter, 
Sedffwick,  Smith  and  Talcott — 19. 

Judgment  affirmed. 

Affirminjr-5  Hill,  206. 

Cited  in-9  N.  Y..  512 :  15  N.  Y.,  372 ;  32  N.  Y.,  326  ; 
41  N.  Y.,  517 ;  1  Hun,  398;  4  Barb.,  22 ;  5  Barb  .  446 ; 
13  Barb.,  109;  3  T.  &  C.,  571;  12  Leg.  Obs.,  195; 
Cal.,348. 
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THE  MAYOR,  ETC.,  OF  THE  CITY  OF  NEW 
YORK 

v. 
BAILEY  ET  AL. 

Action  on  Case  for  Malfeasance  Will  Lie  against 
Corporation — Construction  of  Dam — Degree 
of  Care  Required — Responsibility  of  Municipal 
Corporation  for  Acts  of  Agents — Responsibility 
of  Owner  of  Realty  for  Acts  of  Agents  Relat- 
ing thereto — Acts  Done  Pursuant  to  Act  for 
Supplying  New  York  with  Water — Damages 
from— Appraisement. 

An  action  on  the  case  for  malfeasance  will  lie 
against  a  corporation. 

The  degree  of  care  which  a  party  who  constructs 
a  dam  across  a  stream  is  bound  to  use,  is  in  propor- 
tion to  the  extent  of  the  injury  which  will  be  likely 
to  result  to  third  persons,  provided  it  should  prove 
insufficient.  Per  Walworth,  Chancellor. 

It  is  not  enough  that  the  dam  is  sufficient  to  resist 
ordinary  floods.  If  the  stream  is  occasionally  sub- 
ject to  great  freshets,  those  must  likewise  be  guard- 
ed against. 

Such  a  measure  of  prudence  is  required  in  such 
cases  as  a  discreet  person  would  use  if  the  whole 
risk  were  his  own.  Per  Walworth.  Chancellor. 

A  municipal  corporation  is  responsible  for  the 
negligence  or  unskillf  ulness  of  its  agents  and  serv- 
ants when  employed  in  the  construction  of  a  work 
for  the  benefit  of  the  city  or  town  subject  to  the 
government  of  such  corporation. 

The  owner  of  real  estate  is  responsible  for  the 
434*]  negligent  acts  of  persons  employed  *in  mak- 
ing erections  upon  it  for  his  benefit,  though  the  re- 
lation of  master  and  servant  does  not  exist  between 
such  owner  and  the  persons  so  employed.  Per 
Walworth,  Chancellor,  and  Hand,  Senator. 

An  action  on  the  case  lies  against  the  Corpora- 
tion of  the  City  of  N.  Y.  for  injuries  occasioned  to 
third  persons  by  the  negligent  and  unskillful  con- 
struction of  a  dam  on  the  Croton  River,  being  a 
part  of  the  works  built  pursuant  to  the  Act  for  Sup- 
plying the  City  with  Pure  and  Wholesome  Water, 
Stat.  1834,  p.  451 ;  it  appearing  that  the  title  to  the 
land  upon  which  the  same  was  erected  was  vested 
in  the  Corporation,  pursuant  to  the  14th  section  of 
the  Act. 

The  13th  section  of  the  Act  above  mentioned,  pro- 
viding a  summary  appraisement  of  damages  for 
certain  injuries,  is  not  applicable  to  cases  where  the 
injury  was  the  result  of  negligence  or  unskillful- 
ness  on  the  part  of  the  persons  employed  on  the 
works  authorized  by  that  Act. 

Citations— 16  East,  6 :  3  Stark.,  50 ;  3  Mees.  &  W., 
244 ;  3  Rail.  C.  by  M.  C.  &  O.,  159 :  18  Wend.,  9 :  6 
Johns..  90;  1  Bos.  &  P.,  404;  1  Salk.,  a57:  2  H.  Bl.. 
349;  9  Wh..  904  ;  6  Hill,  33  ;  2  Dall.,  419  ;  6  T.  R.,  411. 
648;  12  Wh.,  40;  2  Bing.,  156;  1  Bro.  Ch.,  469;  1 
Hill.  545;  Cowp.,  86,  754;  4  Ham.,  500;  Mitf.,  103:  15 
East.  384 ;  4  Maule  &  S.,  37 ;  4  T.  R.,  794 : 1  T.  R.,  172 ; 
3  Pet.  409 ;  4  Johns.,  459 ;  9  Johns..  117 ;  10  Wend., 
112 ;  3  How.,  87  ;  SjWend.,  462 ;  3  Bal.  &  B.,  275 :  9 
Clark  &  F.,  289;  15  Pet.,  403 ;  6  Mees.  &  W.,  302,  499 ; 
12  Ad.  &  Ell.,  737  ;  I  Johns.,  305;  2  Rob.  Adm..  95:  7 
Jur.,  157:  1  Taunt.,  568;  6  Barn.  &  C..  657;  5  Bos.  & 
P.,  182 ;  8  Ad.  &  E.,  109,  835 ;  4  Ad.  &  E.  N,  S.,  298  ;  9 
Mees.  &  W.,  710;  2  Dowl.  &  R.,  33;  4  Taunt..  649;  6 
Esp..  6 ;  5  Barn.  &  C.,  547 ;  2  Lev.,  172 ;  Story,  Ag., 
«ec.  434 ;  3  Hill,  614 ;  4  Dall.,  206. 

ON  error  from  the  Supreme  Court.  The  de- 
fendants in  error  brought  an  action  of 
trespass  on  the  case  in  the  court  below  against 
the  Corporation  of  the  City  of  N.  Y.  for  neg- 
ligence, in  constructing  the  dam  across  the 
Croton  River,  where  that  stream  is  diverted  for 
the  purpose  of  supplying  the  City  of  N.  Y. 
with  water,  in  so  unskillful  a  manner,  that  on 
the  occasion  of  a  freshet  in  the  river  occurring 
after  its  erection,  the  dam  was  swept  away, 
and  the  plaintiffs'  buildings  and  property  sit- 
uated below  on  the  stream  werecarried  off  and 
destroyed  by  the  passing  down  of  the  water 
which  had  been  accumulated  by  means  of  the 
dam. 

DENIO  2. 


The  cause  was  twice  tried,  at  the  Westches- 
ter  Circuit,  before  Ruggles,  late  C.  Judge.  On 
the  first  trial  the  plaintiffs  were  nonsuited  by 
the  direction  of  the  judge,  but  the  nonsuit  was 
set  aside  by  the  Supreme  Court  upon  a  case. 
For  a  statement  of  the  pleadings  and  a  report 
of  the  case  as  then  presented,  together  with 
the  opinion  of  the  court  upon  that  occasion, 
see  3  Hill,  531. 

On  the  second  trial,  which  took  place  in 
June,  1843.  the  plaintiffs,  for  the  purpose  of 
showing  the  relation  which  the  defendants  sus- 
tained to  the  enterprise  of  constructing  the 
Croton  Water  Works,  of  which  the  dam  in 
question  was  a  part,  and  their  agency  in  the 
work,  gave  in  evidence  the  several  Acts  of  the 
Legislature,  and  the  reports,  resolutions  and 
other  documents  proved  by  them  on  the  former 
trial,  and  mentioned  in  the  report  in  3d  Hill. 

The  plaintiffs  also  proved  their  ownership  of 
a  dam  and  wire  *manufactory  and  a  [*435 
number  of  other  buildings,  and  a  quantity  of 
land  situated  on  the  banks  of  the  river  below 
the  dam  of  the  Croton  Water  Works,  and  of  a 
large  amount  of  personal  property  in  and  about 
the  buildings;  and  that  January  8,  1841,  there 
was  a  high  freshet  in  the  river,  during  which 
a  large  portion  of  the  upper  dam  was  carried 
off,  and  a  very  great  body  of  water  which  had 
been  accumulated  in  the  pond  flowed  down 
upon  the  plaintiffs'  buildings  and  carried  them 
away,  destroying  much  personal  property  and 
doing  a  large  amount  of  damage.  They  also 
gave  some  evidence  respecting  the  construc- 
tion of  the  dam,  and  as  to  former  floods  in  the 
river,  and  of  the  comparative  height  of  the 
water  during  this  and  the  prior  freshets.  It 
appeared  that  the  water-way  of  the  dam  was 
about  eighty  feet  in  length.  The  embankment 
of  the  dam  was  about  two  hundred  and  fifty 
feet  long.  Such  parts  of  the  testimony  as  are 
necessary  to  be  particularly  referred  to,  are 
mentioned  in  the  opinion  of  the  Chancellor. 
After  giving  evidence  of  the  value  of  the  prop- 
erty destroyed  and  of  the  amount  of  damages, 
the  plaintiffs  rested. 

The  defendants'  counsel  moved  for  a  non- 
suit, contending:  1.  That  there  was  no  proof 
of  unskillf  ulness  or  negligence  in  the  construct- 
ing of  the  dam;  2.  That  this  action  could  not 
be  sustained  against  the  defendants,  the  work 
in  question  having  been  constructed  by  the 
Water  Commissioners  appointed  by  the  Gov- 
ernor and  Senate,  and  not  by  or  under  the  con- 
trol of  the  defendants;  3.  That  the  defendants 
acted  as  public  agents  in  all  that  they  had  done 
in  respect  to  the  work  in  question,  and  for  that 
reason  were  not  responsible;  and  moreover, 
that  they  are  not  a  private  corporation  intrust- 
ed with  the  performance  of  the  work  in  ques- 
tion; and  lastly,  that  the  only  remedy  of  the 
plaintiffs  for  their  damages  was  by  an  appraise- 
ment of  the  same,  pursuant  to  the  provisions 
of  the  Act  of  1834.  Stat.  1834,  p.  453,  sees.  13, 
14.  The  judge  denied  the  motion,  and  the  de- 
fendants thereupon  excepted. 

Evidence  was  then  given  on  the  part  of  the 
defendants,  and  the  cause  was  submitted  to 
the  jury,  who  found  a  verdict  for  the  plaintiffs 
for  $62,888.73,  for  which  the  court  below,  de- 
nying *the  defendants'  motion  for  a  [*436 
new  trial  upon  a  bill  of  exceptions,  rendered 
judgment  for  the  plaintiffs. 
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Mr.  P.  A.  Cowdrey,  for  plaintiffs  in  er- 
ror. 

1.  There  was  no  evidence  of  negligence,  and 
the  plaintiffs  should,  therefore,  have  been  non- 
suited.    None  of  the  facts  proved   afforded 
any  inference  of  unskillfulness  on  the  part  of 
the  engineers  or  mechanics  who  constructed 
the  dam.    The  flood  which  swept  it  away  was 
of  unprecedented  extent,  and  afforded  no  just 
means  of  testing  the  strength  or  sufficiency  of 
the  dam.     Tovmtend  v.  Susq.  Turnpike  Co.,  6 
Johns.,  90;  Livingston  v.  Adams,  8  Cow.,  175. 

2.  The  defendants  below  cannot  be  held  re- 
sponsible for  any  supposed  negligence  in  the 
construction  of  the  dam.  They  did  not  appoint 
the  Water  Commissioners  or  the  engineers  or 
agents  who  executed  the  work,  and   had  no 
power  to  direct  them  as  to  the  manner  of  doing 
it,  or  to  remove  them  for  unskillfulness  or  mis 
conduct.  It  was  not  intrusted  to  the  defendants 
to  accept  or  approve  of  the  dam  when  finished. 
This  was  left  to  the  discretion  of  the  Water 
Commissioners.    The  plan  which  the  commis 
sioners  adopted  and  the  Common  Council  ap 
proved  was  general  in  its  character,  and  did 
not  embrace  the  details  of  the  work  or  show 
the  particular  manner  in  which  the  dam  was 
to  be  constructed.    The  Water  Commissioners 
derived  their  authority  in  relation  to  the  work 
from  the  laws  of  the  State,  and  not  from  the 
Common  Council.  The  instructions  which  that 
body  gave  to  proceed  with  the  work  was  a 
method  provided  by  law  for  the  Corporation  to 
signify  its  assent  to  the  prosecution  of  the  en- 
terprise.   The  city  corporation  could  not  exer- 
cise any  authority  over  a  work  to  be  prose- 
cuted beyond  the  limits  of  its  own  jurisdiction. 
The  Legislature,  therefore,  required  as  a  con- 
dition to  the  privilege  given  of  constructing 
the  work,  that  it  should  be  done  under  the  con- 
trol of  State  officers  subject  to  be  removed  by 
the  State  Government.    The  power  of  removal 
was  in  fact  exercised,  and  the  commissioners 
who  were  in  office  when  the  dam  was  carried 
off  were  persons  who  had  been  substituted  by 
the  Governor  and  Senate  in  the  place  of  those 
437*]  originally  *appointed.    The  work  was 
actually  performed  by  the  contractors  under  a 
written  agreement  with   the  Water  Commis- 
sioners.    The  Legislature  might  undoubtedly 
have  provided  that  the  Corporation  should  be 
liable  to  suits  at  law  for  the  acts  or  omissions 
of  the  Water  Commissioners,  and  then  if  the 
Common  Council  had  accepted  the  act,  the  de- 
fendants would  have  been  responsible.  But  no 
such  statutory  obligation  has   been  imposed 
upon  them.     The  relation  which  the  defend 
ants  sustained  to  the  work  having  been  such  as 
has  been  stated,  they  are  not  liable  at  common 
law  for  any  deficiency  or  unskillfulness  in  the 
construction  of  the  dam.     Lane  v.  Cotton.  1 
Salk.,  17;  Bowcherv.  Noidstrom,  1  Taunt..  568; 
Nicholson  v.  Mounsey,  15  East.  390;  Laugher  v. 
Pointer.  5  B.  &  Cress.,  547;  Quarman  v.  Bur 
nett,  6  Mees.  &  W.,  509;  Fenton  v.  Dublin  8. 
Pac.  Co.,  8  Ad.  &  Ell. ,835;  Milliganv.  Wedge 
12  Id.,  737;  Rapson  v.  Cubitt,  9  Mees.  &  W., 
713;  Molloy,  De  Jure  Maritimo,  B.  II..  ch.  3, 
sec.  13;  Story,  Ag.,  sees.  452,  453  a,  453 b,  456, 
and  n.  3  to  p.  94.    Whenever  the  law  compels 
any  person  to  employ  a  particular  individual 
in  a  lawful  enterprise,  it  takes  away  any  re- 
sponsibility for  the  negligent  or  wrongf uf  acts 
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of  such  individual.  Story,  Ag.,  sec.  456  a/ 
Herrickv.  Manly,  1  Cai.,  257;  Rootv.  Chandler, 
10  Wend.,  112. 

3.  If  the  defendants  are  to  be  regarded  as 
the  employers  of  the  Water  Commissioners 
and  their  engineers,  etc.,  they  acted   in   that 
business  in  a  public  capacity,  and,  like  other 
public  agents,  are  irresponsible  for  the  miscon- 
duct of  those  necessarily  employed  by  them. 
The   defendants  should  be  regarded  as  the 
agents  of  the  public,  in  supplying  a  portion  of 
its  territory  with  one  of  the  essential  means  of 
health  and  life,  and  not  as  a  private  corpora- 
tion undertaking  the  enterprise  for  profit.  This 
is  evident  from  the  fact  that  the  Legislature 
intrusted  the  execution  of  the  work  to  State 
officers  only.     Hall  v.    Smith,  2  Bing.,   156; 
Humphreys  v.  Mean,  1  Man.  «te  R.,  187;  Story, 
Ag.,  sec.  319. 

4.  The  only  remedy  of  the  plaintiffs  for 
their  damages,  was  by  an  appraisement  of  the 
same  under  the  Act  of  1834.  Stat.  1834,  p.  453, 
sec.  13;  Calking  v.  Baldwin,  4  Wend.,  667. 

*Mr.  E.  P.  Hurlbut,  for  defend-  [*438- 
ants  in  error. 

1.  The  motion  for  a  nonsuit,  so  far  as  it  was 
founded  on  the  alleged  absence  of  evidence  of 
negligence  and   unskillfulness,  was  properly 
denied.  The  fact  that  the  dam  gave  way  and  de- 
stroyed the  plaintiffs'  property  was  enough;  as 
a  presumption  of  negligence  would  arise  from 
this  circumstance,  which  would  require  evi- 
dence on  the  part  of  the  defendants  to  repel. 
Aldridge  v.  Or  eat  Western  Railway  Co.,  3  Man. 
&  Gr.,  515;  Staffordshire  Canal  Co.  v.  Hallen, 
6  Barn.  &  C.,  317;  Stokes  v.  SaltomtalL  13  Pet. , 
181,  182.  But  there  was  positive  evidence  that 
the  dam  was  unskillfully  constructed  and  was 
insufficient  to  stand   the  high   floods   which 
ought  to  have  been  expected.    The  water-way 
was  less  than  one  third  the  width  of  the  river 
during  ordinary  floods.     This  was  insufficient 
to  pass  off  the  water;  and  in  this  as  in  other 
particulars  there  was  gross  unskillfulness.  The 
flood  in  which  the  dam  was  destroyed  was  not 
of  extraordinary  magnitude,  and  should  have 
been  contemplated  in  the  erection  of  the  dam. 

2.  The  defendants  are  liable  in  this  action. 
A  private  corporation  would  be  liable  in  such* 
a  case.     The  enterprise  of  supplying  the  in- 
habitants of  the  City  of  N.  Y.  with  water  for 
pay,  was  not  an  act  of  sovereignty,  but  an  or- 
dinary business  ;  and  when  a  government  be- 
comes a  partner  in  a  trading  company,  it  de- 
vests  itself  of  its  sovereignty,  and  assumes  the- 
character  of  a  private  citizen.     Bk  of  U.  8.  v. 
Planters' Bank  of  Georgia,  9  Wh.,  904.  Munic- 
ipal corporations  are  held  responsible  for  such 
positive  acts  or  omissions  of  duty  as  would 
charge  natural  persons  in  alike  case.  Fmrlev. 
Common  Council  of  Alexandria,  3  Pet.,  409  ; 
Clark  v.   The  Mayor,  etc.,  of  Washington,  ]£ 
Wh.,  40;  Mayor  of  Lynn  v .  Turner,  Cowp. ,  86; 
Ooodloe  v.  Cincinnati,  4  Hamm.,  500;  Smith  v. 
Same,  Id. ,  514 ;  Moodalay  v.  The  East  India  Co. , 
1    Bro.  Ch. ,  469;   Western  v.  Mayor,   etc.,  of 
Brooklyn,  23  Wend.,  334;  McCullough  v.  Same, 
Id..  458.     The  fact  that  the  dam  was  situated 
in  Westchester  Co.,  is  enough  to  deprive  it  of 
the  character  of  an  act  of  the  government  of 
the  City  of  N.  Y. ;  for  the  work  was  to  be  done 
*without  the  corporate  limits,  and  af  [*43J> 
fected  the  rights  of  persons  who  are  not  the 
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subjects  of  its  municipal  authority.  Willcock, 
Corp.,  16;  Vin.  Abr.  Corporations,  A,  2.  As 
to  persons  and  property  in  Westchester  Co., 
therefore.the  city  corporation  must  be  regarded 
as  a  private  company  owning  and  transacting 
business  relatingto  real  estate  and,  like  private 
persons,  bound  so  to  use  its  own  as  not  to  in- 
jure another's.  Bushv.  Steinman,  1  Bos.  &  P., 
404;  Rowev.  Granite  Bridge  Co.,  21  Pick.,  344; 
Ex  parte  Jennings,  6  Cow.,  552,  n.  The  mere 
ownership  of  the  dam  by  the  defendants  ren- 
ders them  liable.  Bush  v.  Steinman,  supra; 
Stone  v.  Carlwright,  6  T.  R.,  411  ;  Fletc/ter  v. 
Braddick,  5  Bos.  &  P.,  182. 
The  Water  Commissioners  were  the  agents  of 
the  defendants.  The  Corporation  was  not 
bound  to  construct  these  works  under  the  Acts. 
By  voluntarily  accepting  the  conditions  tend 
ered  by  the  Legislature  and  directing  the  work 
to  be  carried  on,  they  adopted  the  officers  as 
their  own  agents.  Ang.  &  Ames,  Corp.,  46,  50. 
The  provision  in  the  Act  of  1834,  for  the  ap- 
praisement of  damages,  is  entirely  inappropri- 
ate, and  was  not  intended  to  apply  to  such  an 
injury  as  was  proved  in  this  case;  and  the  Leg- 
islature, moreover,  could  not  constitutionally 
enact  that  injuries  caused  by  negligence  should 
be  redressed  by  an  appraisement  of  commis- 
sioners. Citizens  sustaining  damages  from 
such  acts  are  entitled  to  the  constitutional  mode 
of  trial  by  jury.  Steele  v.  Inland  Lock  Nav.  Co. , 
2  Johns.,  283;  Fletcher?.  B.  R.  Co.,  25  Wend., 
462. 

The  Chancellor.  Although  it  was  once 
doubted  whether  an  action  of  trespass,  or  tro- 
ver, or  an  action  on  the  case  for  malfeasance 
would  lie  against  a  corporation,  it  is  now  set- 
tled in  England,  as  well  as  in  this  State  that 
such  an  action  may  be  maintained  against  cor- 
porations as  well  as  actions  upon  the  case  for 
non-feasance.  Yarboi'ough  v.  BankofEng.,  16 
East,  6;  Duncan  v.  Surrey  Canal,  3  Stark.,  50; 
Bridge  v.  Grand  Junction  R.  Co. ,  3  Mees.  &  W. , 
44O*]  244;  Marned  v.  Monmouthshire  *Nav. 
Co.,  3  Railway  Gas.,  by  Munson,  Carrow  & 
Oliver,  159  ;  Bloodgood  v.  R.  R.  Company,  18 
Wend., 9;  Townsendv.  The  Susquehanna  Turn- 
pike Road,  6  Johns.,  90.  The  two  principal 
questions  presented  for  our  consideration  in 
this  case  therefore  are  :  first,  whether  at  the 
time  the  motion  for  a  nonsuit  was  made  there 
was  sufficient  evidence  to  have  authorized  the 
jury  upon  that  evidence,  uncontradicted  and 
unexplained,  to  find  that  the  dam  of  the  de- 
fendants was  not  in  a  situation  to  resist  the  ac- 
tion of  such  extraordinaiy  floods  as  might 
reasonably  have  been  anticipated;  and  second, 
whether  if  the  dam  was  not  in  a  situation  to 
resist  such  floods,  the  Corporation  of  the  City 
of  N.  Y.,  as  the  owner  of  the  dam,  is  answer- 
able for  the  loss  which  other  persons  sustained 
"by  reason  of  such  dam  being  swept  away  by 
'ie  flood  of  1841. 

Upon  the  first  of  these  questions,  there  ap- 
irs  but  little  room  for  doubt.  What  evidence 
?as  given  on  the  part  of  the  defendants,  to 
ontradict  or  explain  the  testimony  stated  in 
the  bill  of  exceptions,  we  do  not  know ;  and 
we  cannot,  therefore,  say  whether  the  verdict 
of  the  jury  upon  the  whole  case  was  right  or 
wrong.     But  if  this  case  had  rested  upon  the 
testimony  of  the  plaintiffs'  witnesses  alone,  as 
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that  testimony  is  stated  in  this  bill  of  excep- 
tions.I  think  the  jury  would  have  been  author- 
ized to  find  that  the  dam  was  not  such  an  one 
as  ought  to  have  been  constructed  and  main- 
tained for  the  purpose  for  which  it  was  intend- 
ed, and  for  the  safety  of  those  whose  property 
would  probably  be  injured  by  the  breaking  of 
that  dam.  The  degree  of  care  and  foresight 
which  it  is  necessary  to  use,  in  cases  of  this  de- 
scription, must  always  be  in  proportion  to  the 
nature  and  magnitude  of  the  injury  that  will 
be  likely  to  result  from  the  occurrence  which 
is  to  be  anticipated  and  guarded  against.  And 
it  should  be  that  care  and  prudence  which  a 
discreet  and  cautious  individual  would  or 
ought  to  use  if  the  whole  risk  and  loss  were  to 
be  his  own  exclusively.  Here  the  probable,  if 
not  the  necessary,  consequence  of  the  carry- 
ing off  of  the  city  dam,  by  a  flood,  would  be 
not  only  to  sweep  away  the  buildings  and  erec- 
tions of  all  the  owners  of  property  upon  the 
Croton  below  *such  dam,  but  also  to  [*44 1 
endanger  the  lives  of  such  owners  and  of  their 
families.  The  dam  should,  therefore,  have 
been  constructed  in  such  a  manner  as  to  resist 
such  extraordinary  floods  as  might  have  been 
reasonably  expected  occasionally  to  occur. 
And  if  the  flood  of  1841  was  not  much  higher 
than  any  which  had  been  known  to  occur  upon 
this  stream  within  the  memory  of  man,  those 
who  had  the  charge  of  the  construction  of  the 
dam  should  have  anticipated  such  a  flood;  and 
should  have  provided  a  dam  that  would  have 
been  sufficient  to  resist  the  operation  of  that 
flood.  I  should  think,  from  the  evidence  con- 
tained in  this  bill  of  exceptions,  that  the  width 
of  the  water-way,  by  which  the  water  was  to 
be  discharged  over  the  lip  of  the  dam,  was  in- 
sufficient to  discharge  the  waters  of  such  a 
flood;  whereby  the  water  was  raised  so  as  to 
flow  over  the  embankment  of  earth  and  cut  it 
away  ;  and  that  the  whole  difficulty  and  loss 
arose  from  not  anticipating  and  guarding 
against  so  great  a  rise  in  the  waters  of  the 
stream.  Although  the  flood  of  1841  was  not  an 
ordinary  one,  I  think  the  evidence  of  the 
plaintiffs  was  sufficient  to  authorize  the  jury  to 
find  that  it  was  one  of  those  occasional  floods 
to  which  the  Croton  had  sometimes  been  sub- 
ject, and  which  should,  therefore,  have  been 
provided  against  by  those  whose  duty  it  was  to 
guard  against  the  probable  consequence  of 
such  a  flood.  C.  Flewelling,  who  lived  upon 
the  Croton  within  two  miles  of  the  city  dam, 
and  was  born  there,  testified  that  he  had  seen 
the  river  higher  than  in  1841,  something  more 
than  twenty  years  previous  to  that  time.  He 
says  nothing  of  the  floods  of  1837  and  of  1839, 
as  he  was  then  in  Bedford.  But  Gedney,  Mar- 
shall and  Tompkins,  all  of  'whom  lived  about 
two  miles  above  the  dam, thought  by  the  height 
of  the  water  upon  Elbow  Island  that  the  same 
was  as  high  in  the  flood  of  1837  as  in  that  of 
1841.  And  Frost  and  Bailey,  Jr.,  both  testi- 
fied that  the  floods  of  1839  and  of  1843  were 
nearly  as  great  as  in  1841.  If  the  evidence  giv- 
en by  these  witnesses  was  to  be  credited  there 
fore, the  flood  of  1841  was  an  occurrence  which 
ordinary  care  and  prudence  should  have  an- 
ticipated and  guarded  against. 

The  question  whether  the  Corporation  of 
the  City  of  N.*Y.  is  answerable  for  the  [*442 
insufficiency  of  the  dam  to  resist  the  action  of 
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such  an  occasional  flood,  is  one  of  more  doubt 
and  difficulty.  I  do  not  think  there  is  any- 
thing in  the  objection  that  the  Corporation,  in 
the  construction  of  the  Croton  dam  and  aque- 
duct, was  not  responsible  for  the  acts  of  its 
agents  and  servants,  if  the  engineers  and  Wa- 
ter Commissioners  employed  by  it  are  to  be 
•considered  such  agents  and  servants.  Nor  was 
this  a  case  in  which  the  plaintiffs  were  required 
to  have  had  their  damages  appraised  under 
the  provisions  of  the  Act  of  May,  1&34,  even  if 
they  had  the  right  to  apply  for  the  appoint- 
ment of  commissioners  to  estimate  the  amount 
of  their  damages  under  the  13th  section  of 
that  Act ;  unless,  indeed,  the  counsel  for  the 
plaintiffs  in  error  are  right  in  supposing  that 
no  common  law  action  could  have  been  brought 
.against  the  Corporation  for  such  injury  to  the 
property  of  others  if  no  provision  for  such  an 
appraisal  had  been  made. 

I  have  great  difficulty,  however,  in  bringing 
my  mind  to  the  conclusion  that  the  relation  of 
master  and  servant,  or  of  principal  and  agent, 
existed  in  this  case,  between  the  Corporation 
and  the  engineers  and  others  employed  in  the 
construction  of  this  dam  ;  so  as  to  render  such 
Corporation  liable,  on  that  ground,  for  negli- 
gence which  had  occurred  in  such  construc- 
tion. The  Water  Commissioners  were  not  ap- 
pointed by  the  Corporation,  nor  were  they 
subject  to  its  direction  or  control  in  any  re- 
spect, after  it  had  once  signified  its  will  that  the 
work  should  proceed.  Neither  had  the  Corpo- 
ration any  right  to  interfere  in  the  appointment 
or  in  the  removal  of  the  engineers  and  others 
who  were  employed  in  the  construction  of  the 
work  ;  nor  even  to  withhold  the  payment  of 
their  wages,  out  of  the  fund  provided  by  law 
for  such  payment.  It  is  true  the  Corporation 
may  be  said  to  have  set  the  Water  Commis- 
sioners, first  appointed  by  the  Governor  and 
Senate,  in  motion,  by  directing  them  to  proceed 
and  execute  the  work  according  to  the  pro- 
visions of  the  statute.  But  something  more 
than  that  is  necessary  to  constitute  the  relation 
of  principal  and  agent,  or  of  master  and  serv- 
ant, between  those  parties.  For  a  plaintiff  in 
a  judgment  who  delivers  an  execution  to  the 
sheriff  to  be  collected,  and  directs  him  to  pro 
443*]  ceed  *thereon  according  to  law,  sets 
such  sheriff  in  motion.  The  sheriff,  however, 
is  neither  the  agent  nor  the  servant  of  the 
plaintiff,  but  is  the  mere  officer  of  the  law  in 
the  collection  of  such  execution;  and  the  plaint- 
iff is  not  answerable  either  for  the  misfeasances 
or  the  malfeasances  of  the  sheriff  in  his  pro- 
ceedings upon  such  execution. 

There  is  a  class  of  cases,  however,  in  which 
an  action  upon  the  case  for  damages  may  be 
maintained  against  a  party  for  an  injury  sus- 
tained by  another,  by  the  wrongful  act  of  a 
third  person,  although  the  relation  of  principal 
and  agent,  or  of  master  and  servant,  did  not 
exist  between  the  defendant  and  the  person 
whose  wrongful  act  caused  the  damage  to  the 
plaintiff.  The  case  of  Bush  v.  Steinman,  1  Bos. 
•&  P.,  404.  which  was  referred  to  upon  the  ar- 
gument, belongs  to  this  class  of  cases.  There 
the  defendant  had  become  the  purchaser  of  a 
dilapidated  house  by  the  way  side,  but  which 
he  had  never  occupied.  He  contracted  with  a 
surveyor  of  buildings  to  repair  such  house. 
The  surveyor  contracted  with  a  carpenter  to  do 
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the  whole  labor  and  to  furnish  materials  ;  the 
latter  contracted  with  a  mason  for  a  part  of  the 
job,  and  he  agreed  with  a  lime  burner  to  fur- 
nish and  deliver  the  lime.  The  lime-burner's 
servant  brought  the  lime  and  deposited  it  in  the 
highway  in  front  of  the  defendant's  house  ;  in 
consequence  of  which  deposit  the  plaintiff  and 
his  wife,  in  passing  along  the  highway,  were 
overturned  and  injured.  Ch.  J.  Eyre,  before 
whom  the  cause  was  tried,  thought  the  relation 
of  master  and  servant  did  not  exist  between  the 
defendant  and  the  lime-burner's  man,  and  that 
the  plaintiff  ought  to  be  nonsuited.  To  save 
expense,  however,  he  suffered  a  verdict  to  be 
taken  for  the  plaintiff ,  with  liberty  to  move  the 
court  in  bank  for  a  nonsuit.  A  motion  was 
made  accordingly,  but  after  hearing  counsel, 
the  nonsuit  was  denied,  and  the  plaintiff  was 
permitted  to  recover.  The  Chief  Justice,  who 
ultimately  concurred  with  his  brethren  in  that 
decision,  "said  they  were  all  satisfied  that  the 
action  would  lie,  though  they  had  great  diffi- 
culty in  stating  with  accuracy  the  grounds 
upon  which  it  was  to  be  sustained.  He  says,  in 
express  terms,  that  the  relation  between  master 
and  servant,  as  commonly  exemplified  in  ac- 
tions *brought  against  the  master,  was  [*444 
not  sufficient  to  sustain  the  decision  in  that 
case ;  and  that  the  general  proposition  that  a 
person  shall  be  answerable  for  any  injury 
which  arises  in  carrying  into  execution  that 
which  he  had  employed  another  to  do,  was  too 
large  and  too  loose.  The  Court  of  C.  P.  ap- 
pears to  have  based  its  decision  in  that  case 
upon  the  ground  that  the  owner  of  the  premises 
was  answerable  for  the  nuisance  which  he  had 
suffered  to  remain  in  front  of  his  building,  and 
between  it  and  the  middle  of  the  highway  to 
which  his  premises  presumptively  extended. 
Rooke,  J.,  says,  a  man  who  has  work  going  on 
upon  his  own  premises  and  for  his  own  benefit 
must  be  civilly  answerable  for  those  whom  he 
employs  ;  that  it  shall  be  intended  by  the  court 
that  he  has  control  over  those  who  work  upon 
his  premises,  and  he  shall  not  be  allowed  to 
discharge  himself  from  that  intendment  of  law 
by  any  act  or  contract  of  his  own  ;  that  he 
ought  to  reserve  such  control,  and  if  he  de- 
prives himself  of  it,  the  law  will  not  permit 
him  to  take  advantage  of  that  circumstance  in 
order  to  screen  himself  from  an  action.  That 
principle  applied  to  the  present  case  will  render 
the  Corporation  of  the  City  of  N.  Y.  liable  for 
the  improper  construction  of  its  Croton  dam, 
by  or  under  the  authority  of  the  Water  Com- 
missioners, for  the  benefit  of  and  on  the  prem- 
ises owned  by  that  Corporation. 

By  the  14th  section  of  the  Act  of  May,  1834, 
the  title  of  the  property  taken  by  the  Water 
Commissioners  for  the  purposes  of  that  Act  is 
declared  to  be  vested  in  the  city  corporation. 
The  dam  and  the  aqueduct  must,  therefore,  be 
considered  the  property  of  the  defendants  in 
the  court  below.  And  if  a  dam  which  was  a 
nuisance,  was  allowed  to  be  erected  and  to  re- 
main upon  the  premises,  the  owner  of  such 
premises,  the  Corporation  of  N.  Y.,  is  properly 
answerable  for  the  damage  which  others  have 
sustained  thereby.  It  is  true  the  Corporation 
had  no  control  over  the  Water  Commissioners, 
nor  over  the  engineers  or  contractors  employed 
by  them.  But  the  Act  of  the  Legislature  did  not 
allow  the  Water  Commissioners  to  go  on  with 
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the  work,  at  the  risk  and  at  the  expense  of  the 
Corporation,  until  the  latter  had  instructed 
them  to  proceed.  Such  instruction  having  been 
445*]  *given,  however,  the  Corporation,  as 
owner  of  the  premises  on  which  the  dam  was 
erected  and  maintained,  must  be  answerable  if 
its  dam,  which  was  subsequently  erected  under 
the  direction  of  those  commissioners,  became  a 
nuisance  and  produced  injury  to  the  owners  of 
property  on  the  stream  below. 

Again  ;  by  the  general  principles  of  the  com- 
mon law,  the  owner  or  occupier  of  premises 
was  liable  for  any  nuisances  upon  such  prem- 
ises, on  the  ground  that  he  was  bound  to  con- 
trol the  use  of  his  property,  and  to  use  it  in 
such  a  manner  as  not  to  produce  injury  to 
others.  And  if  the  owner  of  land  allows  others 
to  erect  nuisances  thereon,  or  suffers  his  prem- 
ises to  be  in  such  a  situation  as  to  produce  in- 
jury to  others,  he  is  answerable  for  such  in- 
jury. Thus  where  the  occupier  of  a  house  by 
the  road  side  suffers  it  to  become  so  dilapidated 
as  to  be  likely  to  fall  upon  passengers,  he  is 
indictable  for  the  nuisance.  Regina  v.  Watts, 
1  Salk.,  357.  And  if  such  house  should  act- 
ually fall  upon  a  passenger  and  injure  him  or 
his  property,  the  owner  or  occupier  of  such 
house  would  be  answerable  for  the  damage  oc- 
casioned thereby.  In  Payne  v.  Rogers,  2  H.  Bl., 
349,  an  action  upon  the  case  was  sustained 
against  the  owner  of  a  house  for  an  injury  to 
the  plaintiff  occasioned  by  his  leg  slipping 
through  a  hole  in  the  sidewalk,  into  a  vault  or 
cellar  belonging  to  such  house,  owing  to  the 
grate  which  covered  it  being  out  of  repair. 
And  I  think  he  would  also  have  been  liable  in 
that  case  even  if  the  grate  had  been  intention- 
ally destroyed  by  the  wrongful  act  of  a  third 
person,  if  the  owner  of  the  building  had  neg- 
lected to  cause  such  sidewalk  to  be  repaired 
within  a  reasonable  time  after  the  grate  had 
been  destroyed.  It  is  upon  the  ground  that  the 
dam  was  the  property  of  the  Corporation  and 
that  such  Corporation  was  legally  bound  to  see 
that  its  corporate  property  was  not  used  by  any- 
one so  as  to  become  noxious  to  the  occupiers  of 
property  on  the  river  below,  that  the  judgment 
in  this  case  must  be  sustained  if  it  can  be  sus- 
tained at  all.  And  upon  that  ground,  though 
I  confess  with  some  hesitation,  I  shall  assent  to 
the  affirmance  of  the  judgment  of  the  court 
below. 

446*]  *Hand,  Senator.  One  point  pre- 
sented for  our  consideration  in  this  case  is, 
whether  the  plaintiffs  below  ought  not  to  have 
been  nonsuited  for  want  of  sufficient  proof  of 
negligence  in  the  construction  of  the  dam. 
However  much  I  might  differ  from  the  jury  in 
my  estimate  of  the  skill  and  labor  of  the  dis- 
tinguished engineer  who  had  charge  of  the 
work  in  question;  yet  after  verdict  I  could  not, 
upon  a  writ  of  error,  vote  to  reverse  a  judg- 
ment for  want  of  testimony  upon  a  mere  ques- 
tion of  fact.  On  looking  over  this  case  I  think 
there  was  sufficient  evidence  when  the  plaint- 
iffs rested  to  justify  the  judge  in  refusing  the 
nonsuit  and  suffering  the  case  to  go  to  the  jury. 
Nor  do  I  consider  the  objection  valid,  that 
the  remedy  of  the  plaintiffs  below  was  by  ap- 
plication to  the  Vice- Chancellor  under  the  Act 
of  1834,  and  that  the  plaintiffs  have  mistaken 
their  forum.  Indeed  I  am  strongly  impressed 
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with  the  opinion  that  the  remedy  by  appraise- 
ment there  provided  is  wholly  inapplicable  to 
this  class  of  cases.  But  if  it  were  not  so,  the 
statute  contains  no  prohibitory  clause,  and  a 
common  law  remedy  cannot  be  taken  away  by 
mere  implication  in  such  cases.  If  the  same 
statute  gave  the  right  and  the  remedy  it  might 
be  different. 

The  great  and  it  seems  to  me  the  only  im- 
portant question  in  this  cause  is,  whether  the 
defendants  below  are  liable  for  the  negligence 
of  the  persons  employed  on  the  work  in  ques- 
tion. It  was  a  pretty  good  stretch  of  power 
under  the  right  of  eminent  domain,  to  enter, 
and  take  distant  private  property  for  the  pur- 
pose of  supplying  a  certain  place  with  water. 
It  was  even  thought  by  many,  that  to  exercise 
this  right  in  favor  of  railroad  companies,  on 
the  ground  of  their  public  utility,  when  the 
government  and  supervision  of  the  road  and 
the  entire  emoluments  belong  to  the  company 
was  going  very  far.  But  to  take  private  prop- 
erty in  one  place,  for  the  exclusive  benefit  of 
the  inhabitants  of  another,  is  certainly  pro- 
ceeding to  the  utmost  limit  of  power.  The  Leg- 
islature, at  its  last  session,  gave  the  same  right 
to  an  individual,  on  the  ground  that,  if  con- 
stitutional at  all,  it  was  as  much  so  to  give  the 
franchise  to  a  real  as  to  an  artificial  person  .(a) 
*This,  however,  has  not  been  made  a  [*447 
point  in  the  case,  and  probably  since  the  de- 
cision in  this  court  in  favor  of  railroads,  the 
analogy  is  so  strong  that  perhaps  the  cases 
may  not  be  distinguishable. 

I  believe  it  to  be  well  settled,  that  a  munici- 
pal corporation  may  be  made  liable  cimliter  in 
certain  cases  like  any  other  corporation  or  a 
private  person,  though  it  is  created  mainly  for 
the  purpose  of  local  government,  and  is  for 
that  purpose  intrusted  with  some  of  the  ordi- 
nary attributes  of  sovereignty.  Indeed,  where 
even  a  sovereign  State  becomes  a  member  of 
or  interested  in  a  corporation,  its  interests  are 
just  as  amendable  to  the  laws  of  the  land  as 
those  of  an  individual.  Its  sovereignty  pre- 
vents a  suit  against  it  by  name  ;  but  its  rights 
in  those  matters,  in  respect  to  which  it  has  laid 
aside  its  sovereign  character,  are  to  be  treated 
like  those  of  others.  To  use  the  language  of 
Ch.  J.  Marshall,  in  a  case  where  a  State  was 
a  member  of  a  private  corporation,  Bk.  of  U. 
8.  v.  Planters'  Bk.  of  Ga.,  9  Wh.,  904;  "  The 
State,  by  giving  a  bank  a  capacity  to  sue  and 
be  sued,  voluntarily  strips  itself  of  its  sover- 
eign character  so  far  as  respects  the  transac- 
tions of  the  bank,  and  waives  all  the  privileges 
of  that  character.  As  a  member  of  a  corpora- 
tion a  government  never  exercises  sovereign- 
ty." Again;  "Government  by  becoming  acor- 
porator  lays  aside  its  sovereignty  so  far  as  re- 
spects the  transactions  of  the  corporation,  and 
exercises  no  power  or  privilege  which  is  not 
derived  from  the  charter."  See,  also,  6  Hill, 
33  ;  2  Dall.,  419.  And  upon  analogous  prin- 
ciples, municipal  corporations,  though  not  lia- 
ble for  the  acts  of  independent  officers  whose 
duties  are  specifically  prescribed  by  law  though 
appointed  by  them,  have  been  held  liable  for 
the  acts  of  their  officers  and  agents  of  whom 
they  had  the  appointment  and  supervision,  and 
when  the  duty  to  be  performed  was  for  the 


(a)  See  Stat.  1845,  p.  193,  ch.  185. 
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benefit  of  the  corporation.  Schinotti  v.  Bum- 
sted,  6  T.  R.,  646;  Clark  v.  Mayor,  etc.,  of  Wash 
ington,  12  Wh.,  40;  Best.Cft.  J.,in  Hall  v. Smith. 

2  Bing.,  156;  Moodalay  v.  E.  I.  Co.,  1  Bro.  C  , 
469;  Martin  v.  Mayor,  etc.,  of  Brooklyn,  1  Hill, 
545;  Mayor  of  Lynn  v.    Turner,  Cowp.,  86  ; 
Goodloev.  Cincinnati,  4  Hamm.,  500;  Mitford 
448*]  *103.     In  the  case  of  Clark  v.  Mayor 
of  Washington,  Ch.  J.  Marshall  laid  great  stress 
upon  the  fact  that  the  lottery  was  "for  effect- 
ing an  important  improvement  in  the  city." 
On  the  other  hand,  where  such  a  corporation 
is  bound  to  appoint  an  officer  for  the  perform- 
ance of  a  public  duty,  it  is  not  liable.  Neither 
is  an  individual,  who  in  the  performance  of  a 
public  duty  is  obliged  to  appoint  third  persons 
to  perform  labor  for  the  public,  liable  for  their 
acts,  unless  in  cases  of  personal  supervision, 
so  long  as  they  keep  within  the  scope  of  their 
authority;  as  a  clerk  of  the  commissioners  of 
streets  for  the  acts  of  the  surveyor,   and  the 
like.     Hall  v.  Smith,  2  Bing.,  156;  Whitfield  v. 
Ld.   Le  Despencer,   Cowp..  754;  Nicholson  v. 
Moun»f.y,15  East,  384;  Harris  v  Baker,  4  Maule 
&  8.,  27;  Plate  Glass  Co.  v.  Meredith,  4  T.  R., 
794;  1  Id.,  172;  3  Pet.,  409;  4  Johns.,  459;  9 
Id  ,  117;  10  Wend.,  112.     Neither  is  an  indi- 
vidual, in  the  performance  of  an  official  duty 
riot  ministerial,  and  the  performance  of  which 
requires  the  exercise  of  discretion  and  judg- 
ment, liable  to  a  civil  action,  where  no  corrup- 
tion or  malice  can  be  imputed  if  he  keeps  with- 
in the  scope  of  his  authority.  Kendall  v.  Stokes, 

3  How.,  87;  Tompkins  v.  Sands,  8  Wend.,  462; 
Oidley  v.  Ld.  Palmerston,  3  B.  &  B.,  275,  and 
cases  cited  supra.     Otherwise,  where  he  has 
no  judicial  power  or  discretion  at  all.     Ld. 
Brougham,  in  Ferguson  v.  Earl  of  Kinnoul,  9 
Clark  &  F.,  289;  15  Pet.,  403. 

For  negligence  in  the  use  of  personal  prop- 
erty in  private  business,  there  seems  to  have 
been  some  contrariety  of  opinion  in  England. 
In  relation  to  the  liability  of  hirers  and  owners 
of  carriages,  there  has  been  heretofore  much 
conflict.  Perhaps  it  may  now  be  considered 
selt led  there,  in  the  case  of  Quarman  v.  Bur- 
nett, 6  Mees.  &  W.,  499,  and,  see,  12  Ad.  & 
Ell.,  737. 

We  are  also  referred  to  the  cases  arising  out 
of  the  collision  of  ships.  Here,  too,  there  is 
some  difference  of  opinion;  some  of  the  cases 
holding  that  the  master  and  owner  are  not  lia- 
ble while  the  ship  is  under  the  charge  of  the 
pilot.  Snellv.  Rich,  1  Johns.,  305;  The  Maria 
449*]  2  Rob.  Adm..  95;  'J. he  Agricola,  *7  Law 
Jurist,  157;  Bowcher  v.  Noidntrom,  1  Taunt., 
568;  Lucey  v.  Ingram,  6  Mees  &  W.,  302  ; 
M'lntosh  v.  Slade,  6  Barn.  &  C.,  657.  But 
Fletcher  v.  Braddick,  5  Bos.  &  P.,  182,  and 
Buuty  v.  Donaldson,  4  Dall.,  206,  hold  the  own- 
ers liable.  In  Fletcher  v.  Braddick,  the  Com 
raissioners  of  the  navy  had  chartered  a  vessel 
and  put  an  officer  on  board,  and  a  King's  pilot 
was  in  charge.  In  the  case  of  Fenton  v.  Dub- 
lin Steam  Packet  Co.,  8  Ad.  &E11.,  835,  the  de- 
fendants let  the  vessel  and  furnished  the  cap- 
tain and  crew,  but  the  party  who  hired  her 
paid  everything  and  was  on  board;  yet  the  de 
fendants  were  held  liable.  So,  too,  in  Martin 
v.  Temperley,  4  Ad.  &  Ell.  (N.  S.),  298,  where 
the  defendant  hired  licensed  watermen  to  work 
his  barges  by  the  job,  it  was  held  that  he  was 
liable  for  their  neglect.  The  court  seem  to  dis- 
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regard  the  opinion  of  Dr.  Lushington  in  the 
case  of  The  Maria,  and  say  he  must  have  put 
that  case  on  the  phraseology  of  the  statute, 
which  exempts  owners  from  liability  for  the 
act  of  a  licensed  pilot.  They  also  distinguish 
the  case  from  the  one  of  Milligan  v.  Wedge,  12: 
Ad.  &E11.,  737,  where  it  was  held  that  the 
owner  of  a  bullock  was  not  liable  for  the  ads- 
of  the  boy  of  a  licensed  drover  he  had  em- 
ployed, on  the  ground  of  that  being  a  "  sepa- 
rate trade."  Such  is  the  ground  on  which 
Rapson  v.  Cubitt,  9  Mees.  &  W.,  710,  was  de- 
cided. There  the  defendant  was  employed  by 
the  committee  of  a  club  to  do  certain  work  to 
their  rooms,  and  he  employed  a  gas  fitter, 
whose  boy  caused  the  mischief;  and  it  was  held 
that  the  boy  was  not  the  servant  of  the  defend- 
ant. And  yet  in  the  case  of  Randleson  v.  Mur- 
ray, 8  Ad.  &  Ell.,  109,  a  warehouseman  was 
held  liable  for  the  act  of  a  servant  of  a  carman 
the  latter  being  hired  by  a  master  porter,  who- 
was  employed  by  defendant  to  remove  some 
goods,  in  doing  which  the  injury  happened. 
Where  the  defendant  is  actually  in  charge,  he 
is  generally  held  liable.  Witte  v.  Hague,  2 
Dow.  &  Ry.,  33.  I  doubt  whether  the  owner  is- 
ever  free  from  liability  for  the  neglect  of  the 
pilot,  unless  exempted  by  statute.  Nor  can  I 
see  how,  on  principle,  the  mere  fact  of  the 
person  employed  having  a  separate  trade,  can 
*relieve  the  party  for  whose  benefit  the  [*45O' 
agent  acts.  We  employ  those  of  a  different 
trade  to  do  most  of  our  mechanical  work. 

But  there  is  another  class  of  cases  worthy 
of  notice.  These  are,  where  the  injury  i>  done 
by  the  neglect  of  those  employed  to  improve 
real  estate.  It  seems  the  proprietor  is  liable 
although  there  are  several  subcontracts,  and 
there  is  no  personal  supervision  by  the  owner, 
on  the  ground  that  he  is  owner  and  expects  to 
derive  benefit  from  the  work.  In  these  cases- 
the  maxim  respondeat  superior  applies.  Such 
is  the  doctrine  explicitly  laid  down  in  several 
cases.  Leslie  v.  Pounds,  4  Taunt.,  649;  Stone- 
v.  Cartwright,  6  T.  R. ,  41 1 ;  Bush  v.  Steinman, 
1  Bos.  &'P.,  404;  Slyv.  Edgley,  6  Esp.,  6; 
Best,  C.  J.,  in  Hall  v.  Smith,  2  Bing.,  156; 
Abbot,  Ch.  J.,  and  Littledale,  J.,  in  Laugher 
v.  Pointer,  5  Barn.  &  C.,  547;  and  see  2  Lev., 
172.  In  the  case  of  Stone  v.  Cartwright  a  stew- 
ard hired  and  paid  the  hands  and  discharged 
them  at  his"  pleasure,  but  had  not  the  personal 
charge  of  them,  and  the  court  say  that  he  is  a 
middle  man  and  not  liable;  that  the  action 
must  be  brought  against  the  owner,  or  the 
"hand  committing  the  injury."  Mere  pay- 
ment for  the  work  by  another  (as  a  lessee)  it 
seems  does  not  relieve  the  owner.  Leslie  v. 
Pounds,  supra. 

I  think  then  we  may  lay  down  the  follow- 
ing legal  corollaries  as  deducible  from  the 
cases:  a  sovereign  power,  though  it  cannot  be 
sued,  yet  if  it  become  a  member  of  a  corpora- 
tion, or  if  it  acts  through  or  by  a  corporation, 
lays  aside  its  sovereignty  as  to  that  transaction' 
or  character.  That  though  it  may,  perhaps, 
exercise  its  right  of  eminent  domain,  so  far  as 
to  allow  a  municipal  corporation  to  enter  on 
private  lands,  on  making  compensation,  for 
the  purpose  of  supplying  its  inhabitants  with 
water;  yet  if  it  lends  its  aid  in  the  further 
management  of  the  business,  it  will  assume  no- 
more  rights  in  that  respect  for  itself  or  for  the 
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•corporation  than  the  corporation  would  other- 
wise have  had.  That  a  municipal  corporation, 
though  not  liable  for  acts  requiring  the  exer- 
cise of  discretion  when  those  acts  are  for  the 
benefit  of  the  public,  or  for  the  acts  of  inde- 
pendent officers  whom  it  is  obliged  to  appoint, 
and  whose  duties  are  specifically  prescribed  by 
law,  yet  is  liable  for  the  acts  of  the  agents  it 
451*]  voluntarily  employs]  *to  do  business 
for  its  own  private  benefit,  the  same  as  any 
other  corporation  or  individual.  That  the 
owner  of  real  property  is  liable  for  the  acts  of 
those  he  employs,  directly  or  indirectly,  to 
improve  his  property  for  his  own  benefit,  and 
particularly  if  done  at  his  expense;  and  lastly, 
that  a  "middle  man,"  or  one  who  merely  se- 
lects the  agents  or  makes  the  contract  but  is 
not  owner,  and  does  not  pay  for,  nor  person- 
ally superintend  the  work,  is  not  liable.  Per- 
haps paying  would  not  make  any  difference, 
as  was  held  In  Fenton  v.  Dublin  Steam  Packet 
Co. 

If  these  positions  are  correct,  I  am  led  to  the 
conclusion  that  they  are  fatal  to  the  motion 
for  a  new  trial  in  this  cause.  It  seems  to  me 
that  the  State  is,  at  most,  but  the  "middle 
man  "  as  to  the  erection  of  these  works.  As 
to  that  part  of  the  business,  it  lays  aside  its 
sovereignty  and  acts  for  and  under  the  Cor- 
poration. The  whole  transaction,  except  the 
exercise  of  the  right  of  eminent  domain  is,  I 
think,  purely  a  matter  of  the  Corporation,  at 
least  so  far  as  third  persons  are  concerned. 
The  Corporation  for  its  own  benefit  applies 
for  the  law,  and  an  Act  is  passed,  the  accept- 
ance of  which  is  not  compulsory,  but  it  is  ac- 
cepted. The  whole  matter  from  this  moment 
is  thus  made  voluntary  on  the  part  of  the  Cor- 
poration. Then  the  Corporation  owns  the 
land  on  which  the  works  are  erected.  It  pays 
the  commissioners  and  the  engineers,  and  all 
the  expenses.  It  adopts  the  plan  and  gives  in- 
structions to  proceed  with  the  work.  The 
Corporation  also  ratifies  the  contract.  The 
land  under  streets  is  taken  by  the  commissioners 
"  on  behalf  of  the  Corporation,"  and  the  Cor- 
poration pays  all  damages,  and  all  this  is  done 
for  the  benefit  of  the  city.  I  think  the  whole 
enterprise  is  substantially  the  business  of  the 
Corporation  and,  consequently,  that  it  is  liable 
in  the  same  manner  as  though  it  had  actually 
appointed  the  agents. 

For  these  reasons  I  am  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

Senator  Bockee  delivered  a  written  opinion 
in  favor  of  affirming  the  judgment  of  the  Su- 
preme Court,  in  which  he  came  to  the  conclu- 
sions: 1.  That  the  destruction  of  the  dam  by 
the  flood  was  prima  facie  evidence  that  it  was 
452*]  insufficiently  constructed:  *2.  That  by 
the  acceptance  of  the  Act  of  1834.  and  the  di- 
rections by  the  Common  Council  of  the  City 
of  N.  Y.  to  proceed  with  the  work,  the  Water 
Commissioners  became  the  agents  of  the  de- 
fendants by  adoption;  and  lastly,  that  the  pro- 
visions of  the  Act  relating  to  an  appraisal  of 
damages  were  not  applicable  to  the  case  of  the 
plaintiffs. 

Senator  Barlow  delivered  a  written  opin- 
ion also  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court,  on  the  ground  that  by  the 
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true  construction  of  the  Act  and  of  the  pro- 
ceedings of  the  Common  Council  under  it,  the 
Water  Commissioners  became  the  agents  of 
the  defendants. 

Gardiner,  President.  If  the  question  was 
material  to  the  decision  of  this  cause,  I  should 
find  some  difficulty  in  regarding  the  plaintiffs 
in  error  in  the  light  of  a  private  corporation, 
as  a  railroad  or  banking  company,  upon  which 
a  special  franchise  had  been  conferred.  The 
manifest  distinction  between  that  class  of  cases 
and  the  present  one  is,  that  in  the  former  the 
franchise  would  be  granted  and  accepted  with 
a  view  of  directly  benefiting  the  individual 
corporation  and  indirectly  the  public ;  and 
that  in  the  present  case  the  object  was  to  pre- 
serve the  health  and  promote  the  comfort  of 
the  residents  in  the  chief  city  of  the  Union  ; 
an  object  in  which  the  public  had  a  direct  in- 
terest, while  the  Corporation  of  the  City  of  N. 
Y.,  as  such,  was  only  indirectly  benefited,  if 
at  all.  It  is  true  that  the  Corporation  derives 
a  revenue  from  the  sale  or  lease  of  the  Croton 
water ;  but  no  one  can  suppose  that  revenue  to 
the  City  of  N.  Y.  formed  the  motive  for  this 
grant  or  for  its  acceptance.  The  Legislature 
must  have  believed,  and  the  Corporation  of 
that  city  knew,  before  it  instructed  the  Water 
Commissioners  to  commence  this  work,  that 
the  anticipated  revenue  would  be  insufficient 
to  pay  the  interest  upon  the  debt  necessary  to 
be  contracted  in  its  prosecution,  and  that  the 
balance  of  interest,  as  well  as  the  principal  of 
that  debt,  must  be  drawn  from  the  inhabitants 
of  that  city  by  direct  taxation.  We  have  no 
reason  to  suppose  that  this  project  would  have 
been  entertained  by  the  people  of  that  city  for 
a  moment,  *for  the  mere  purpose  of  [*453 
revenue.  The  distinction  to  which  I  have  ad- 
verted is  important.  The  public  interest  re- 
quired and  induced  the  passage  of  the  law, 
and  it  was  that  consideration,  and  not  the  ex- 
pectation of  revenue  or  corporate  gain  which 
actuated  the  Common  Council  in  accepting 
that  law  with  the  responsibilities  which  it 
created.  And  this  consideration  should  have 
its  legitimate  influence  here,  when  we  are  called 
upon  to  give  a  construction  to  that  law  by 
which  those  responsibilities  may  be  increased. 

With  these  remarks  I  shall  proceed  to  the 
consideration  of  the  only  question  I  shall  dis- 
cuss, and  upon  which,  as  1  view  the  case,  the 
rights  of  the  parties  depend.  That  question,  as 
stated  by  the  learned  Chief  Justice,  is,,  whether 
the  Water  Commissioners  charged  with  the  im- 
mediate superintendence  and  execution  of  the 
work  stand  in  the  relation  of  agents  deputed 
by  the  plaintiffs  in  error.  At  the  common  law, 
where  an  agency  exists  the  principal  becomes 
responsible  for  the  acts  of  his  agent,  because 
he  has  the  right  to  employ  and  the  authority 
to  control  him.  Where  the  right  of  employment 
and  the  authority  to  control  are  both  wanting, 
no  agency  can  exist;  for  the  acts  of  the  agent 
cannot  in  such  a  case,  upon  the  principles  of 
common  law  or  common  sense,  become  the  acts 
of  the  principal.  Employment,  however,  im- 
plies the  right  of  selection  from  the  commu- 
nity at  large,  or  at  least  from  a  particular  class. 
But  this  statute  gives  both  the  selection  and 
appointment  of  these  commissioners  to  the 
State,  and  in  the  discharge  of  all  their  duties 
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in  effect  declares  them  irresponsible  to  and  in- 
dependent of  the  Corporation.  They  cannot 
be  removed,  controlled  or  even  advised  by 
their  supposed  principals.  Whatever  the  rela- 
tion between  these  parties  may  be,  it  would  be 
preposterous  to  treat  it  as  a  common  law  agen- 
cy. The  commissioners,  it  is  true,  have  certain 
duties  to  perform  for  the  benefit  of  the  inhab- 
itants of  the  City  of  N.  Y.  or  of  the  Corpora- 
tion; but  these  duties  are  performed  under  the 
authority  of  the  law  of  the  State  and  not  un- 
der the  Corporation.  The  sheriff  and  consta- 
bles of  N.  Y.  are  elected  by  the  inhabitants, 
and  their  duties  are  supposed  to  promote  the 
general  prosperity  of  the  city,  by  their  agency 
454:*]  in  the  administration  *of  justice;  and 
yet  the  Corporation  is  no  more  responsible  for 
their  misconduct,  even  in  its  service,  in  its  be- 
half and  at  its  request,  than  for  that  of  a  judge 
of  the  Superior  Court.  Nor  would  it  make  the 
slightest  difference  in  principle,  if  the  duties 
of  .these  officers  were  prescribed  by  the  charter 
and  their  compensation  paid  from  the  city 
treasury.  Suppose  the  Legislature  should 
grant  a  private  right  of  way  over  the  land  of 
one  citizen  for  the  benefit  of  another,  and  di- 
rect the  Surveyor  General  to  make  a  survey  of 
it,  and  provide  that  he  and  his  assistants  should 
be  paid  by  the  party  benefited,  and  that  in  the 
discharge  of  this  duty  the  officer,  by  a  careless 
use  of  his  instruments,  should  put  out  the  eye 
of  a  bystander.  Would  the  applicant  for  the 
way  be  liable?  It  would  be  a  conclusive  an- 
swer to  such  an  action  that  the  condition  of  the 
grant  was  the  payment  of  the  officer,  and  that 
having  been  complied  with,  all  the  rest  was  the 
act  of  the  law  which  designated  the  surveyor 
and  prescribed  his  duties.  A  vessel  upon  en- 
tering a  port  is  obliged,  by  the  general  law, 
to  employ  the  pilot  who  shall  first  offer  to  take 
charge  of  the  ship;  and  yet  the  master  and 
owners  are  not  responsible  for  injuries  to  third 
persons  arising  out  of  the  negligence  of  the 
pilot  while  he  is  thus  in  charge.  The  author- 
ities are  full  to  this  point.  Story,  Ag.,  sec. 
434,  and  cases  cited.  Suppose  there  was  no 
such  general  law,  but  that  a  company  incorpo- 
rated for  the  purpose  of  navigation  had  a  pro- 
vision to  that  effect  in  its  charter.  Would  the 
principles  be  changed?  The  theory  upon 
which  the  owners  are  excused  by  the  existing 
law  is,  that  they  are  deprived  of  the  right  of 
choosing  or  controlling  the  pilot;  and  the  rea- 
son would  be  equally  strong  if  the  law  was 
found  in.the  charter,  instead  of  being  a  gener- 
al maritime  regulation.  It  is  true  that  in  the 
case  supposed  the  company  voluntarily  accept- 
ed the  charter  and  thereby  assented  to  the  pro- 
vision in  question;  but  they  did  not  agree  that 
the  relation  which  the  pilot  should  be  deemed 
to  sustain  towards  them  should  be  different 
from  that  which  the  common  law  assigns  to 
parties  thus  circumstanced,  or  that  the  party 
who  was  for  the  time  being  the  uncontrolled 
director  of  the  ship,  and  so  constituted  by  the 
law  under  which  they  had  their  existence, 
455*]  should  be  adjudged  their  *servant  or 
agent.  A  pilot  imposed  upon  the  master  and 
owners  under  the  law  referred  to,  and  the  Wa 
ter  Commissioners  in  executing  the  work  in 
question  were,  I  submit,  the  agents  of  the  law, 
deputed  by  legislative  warrant  to  discharge 
the  duties  legally  belonging  to  their  respective 
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situations.  The  rights  and  obligations  of  this 
Corporation  in  reference  to  this  subject  are 
definitely  fixt  d  by  the  statute  under  which  the 
work  was  carried  on;  and  if  that  Act  does  not 
create  the  relation  of  principal  and  agent,  or  of 
master  and  servant,  between  the  Corporation 
and  the  Water  Commissioners,  no  such  rela- 
tion has  ever  existed.  The  material  question 
in  this  cause  must,  therefore,  be  determined 
by  a  careful  examination  of  the  statute.  It 
will  not  be  denied,  it  is  presumed,  that  the 
Legislature  may  annex  such  conditions  to  the 
grant  of  a  particular  franchise  as  they  may 
deem  expedient.  I  admit  that  in  the  present 
case  it  was  competent  for  them  to  have  de- 
clared that  the  commissioners  should  not  only 
perform  certain  acts  for  the  benefit  of  the  Cor- 
poration, but  that  the  latter  should  be  respon- 
sible for  the  consequences  of  those  acts  in  the 
same  manner  that  an  employer  is  liable  for  the 
acts  of  his  agents  and  servants  at  common  law. 
Or  the  Legislature  might  have  clothed  the 
Corporation  with  the  same  powers  over  the 
persons  who  actually  executed  the  work,  which 
are  ordinarily  possessed  by  employers  in  re- 
spect to  their  servants,  and  then  the  common 
law  liability  would  result  from  the  establish- 
ment of  the  common  law  relation  of  master 
and  servant.  But  it  seems  to  me  that  a  liabil- 
ity for  the  acts  of  third  persons  must  necessari- 
ly be  imposed  upon  a  corporation,  if  at  all,  by 
one  or  the  other  of  these  methods.  There  is  no 
tertium  quid  by  which  a  corporation  any  more 
than  an  individual  can  be  made  responsible 
for  the  incompetency,  negligence  or  misfeas- 
ance of  third  persons.  The  first  inquiry  will 
then  be,  does  the  statute  in  terms  impose  any 
liability  upon  the  Corporation  of  the  City  of 
N.  Y.,  the  defendants  below,  for  the  delin- 
quency of  the  Water  Commissioners  appointed 
under  the  statute  in  question,  or  of  the  persons 
appointed  or  employed  by  these  commission- 
ers? This  will  not  be  pretended.  The  statute 
certainly  does  not,  in  terms,  declare  that  the 
Corporation  shall  be  responsible  for  the  negli- 
gence or  want  of  skill  of  the  engineers  or  sub- 
ordinates *whom  the  commissioners  [*456 
may  appoint;  nor  is  any  provision  to  be  found 
in  the  Act  to  the  effect  that  the  commissioners 
shall  be  deemed  the  agents  or  servants  of  the 
Corporation.  The  law  has,  however,  in  other 
particulars,  defined  and  fixed  the  obligations 
of  the  city  government.  It  is  to  raise  money 
by  loan,  upon  the  pledge  of  the  revenue  to  be 
derived  from  the  work,  and  set  the  same  apart 
to  be  paid  out  upon  the  drafts  of  the  commis- 
sioners; first,  for  lands  appropriated  by  the 
commissioners  for  this  work  ;  second,  to  pay 
for  the  construction  of  the  work  itself;  and 
lastly, to  pay  the  commissioners  themselves  and 
those  they  choose  to  employ.  These  obligations, 
and  they  are  far  from  being  nominal,  the  plaint- 
iffs in  error  representing  the  City  of  N.  Y., 
by  accepting  this  law  assumed;  and  there  ia 
no  complaint  but  that  they  have  been  faithful- 
ly performed.  If  any  other  duties  are  imposed 
upon  them,  it  is  sufficient  upon  this  point  to 
say  that  they  are  not  expressed  in  the  statute. 
In  the  second  place,  does  the  statute  by  any 
necessary  implication  create  the  relation  of 
principal  and  agent  as  recognized  by  the  com- 
mon law  between  the  Corporation  and  the 
commissioners?  If  it  has,  the  common  law 
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liability  of  the  principal  would  follow  as  a  nec- 
essary incident.  Why  did  the  Legislature  re- 
serve to  the  state  authorities  the  power  of  ap- 
pointing the  commissioners?  Obviously  be- 
cause the  prosecution  of  this  work  would 
necessarily  affect  the  interest  of  those  who  re- 
sided without  the  bounds  of  the  city, and  were 
neither  directly  or  indirectly  represented  in 
the  city  government.  Agents  of  the  Corpora- 
tion would  naturally  be  biased  in  favor  of  their 
constituents;  whereas,  officers  appointed  by 
the  State,  whose  powers  and  authority  were 
prescribed  by  a  public  law,  might  be  supposed 
to  be  impartial;  and  a  sense  of  personal  respon- 
sibility would  secure  vigilance  and  caution. 
Neither  the  terms  of  the  statute,  nor  any  rea- 
sonable inference  from  its  language,  nor  the 
supposed  object  of  the  Legislature,  afford  the 
slightest  warrant  for  the  idea  that  the  Corpora- 
tion and  the  commissioners  sustain  towards 
each  other  the  relation  of  principal  and  agent, 
or  that  of  master  and  servant. 

The  learned  Chief  Justice,  however,  remarks 
457*]  that  "  The  undertaking  *of  the  work 
was  made  to  depend  upon  the  approval  of  the 
plan  of  the  commissioners  which  necessarily 
involved  the  right  to  adopt  or  reject  the  work 
altogether,  if  they  disliked  the  system  pre- 
scribed by  the  Legislature.  This  'approval," 
he  adds,  "having  taken  place,  together  with 
the  subsequent  measures  of  the  Common  Coun- 
cil instructing  the  commissioners  to  proceed  in 
the  execution  of  the  work,  constituted  them 
the  agents  of  the  plaintiffs  in  error  as  effect- 
ually as  if  the  latter  had  originally  appointed 
them.  The  act  of  adoption  in  the  one  case  was 
as  free  and  voluntary  as  the  appointment  in 
the  other."  The  reasons  thus  succinctly  but 
clearly  stated,  are  undoubtedly  those  which 
governed  the  court  in  their  decision,  and  upon 
them  the  very  able  counsel  for  the  defendants 
in  error  have  placed  their  chief  reliance.  The 
Common  Council  had  the  right  to  approve  or 
disapprove  of  the  plan  adopted  by  the  com- 
missioners; but  that  surely  did  not  include  the 
right  to  reject  that  report  because  they  disap- 
proved of  the  law,  or  of  the  agent  by  whom  it 
was  to  be  executed.  They  had  accepted  the 
law,  as  we  have  seen,  immediately  upon  its 
passage.  They  had  provided  for  the  payment 
of  the  commissioners,  and  thus  acquiesced  in 
and  acted  under  the  law.  The  report  and 
plan  were  laid  before  them.  The  only  question 
for  the  consideration  of  the  Common  Council 
was  whether  the  plan  of  the  work  presented 
by  the  commissioners  was  such  as  they  could 
approve.  If  the  plan,  as  such,  was  unobjec- 
tionable, they  could  not  reject  it  without  being 
guilty  of  official  perjury.  Let  us  test  this  prin- 
ciple, which  lies  at  the  foundation  of  the  opin- 
ion of  the  Supreme  Court.  Suppose  the  Com- 
mon Council  had  declared,  by  resolution,  that 
they  cordially  approved  of  the  plan  presented 
by  the  commissioners  as  the  best  that  could  be 
devised;  but  that  they  rejected  it  because  they 
disliked  the  law,  or  distrusted  the  competency 
of  the  commissioners.  The  Supreme  Court 
would  have  corrected  such  a  decision  upon 
mandamus,  and  would  have  declared  to  the 
Corporation  that  having  accepted  the  law,  they 
were  bound  by  its  provisions  and,  moreover, 
that  their  duty  was  specific  to  approve  or  dis- 
approve of  the  plan  of  the  work  upon  its  mer- 
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its;  and  that  in  the  discharge  of  their  duty, 
they  were  not  at  liberty  to  inquire  *into  [*458 
the  expediency  of  the  law,  or  the  qualifica- 
tions of  the  commissioners  appointed  by  the 
State.  I  am  compelled  to  dissent  from  the 
reasoning  of  the  learned  Chief  Justice  upon 
this  branch  of  the  case.  I  insist  that  there  is 
a  plain  distinction  between  approving  the  plan 
of  a  public  work,  and  of  the  law  authorizing 
it  and  the  agents  by  whom  it  is  to  be  executed, 
and  that  the  plan  in  this  case  may  have  been 
worthy  of  all  commendation  in  the  opinion  of 
the  Common  Council,  although  they  thought 
the  law  defective,  and  the  state  agent  incom- 
petent to  the  erection  of  a  gate  across  a  turn- 
pike. The  other  act  of  the  Common  Council, 
which  is  relied  upon  in  the  opinion  of  the  Su- 
preme Court  as  evidence  of  voluntary  adop- 
tion of  these  commissioners  by  the  Corpora- 
tion as  their  agents,  is  their  instructions 
given  to  the  commissioners  to  proceed  in  the 
work.  The  difficulty  in  this  assumption  of 
the  learned  Chief  Justice  who  delivered  the 
opinion,  consists  in  supposing  that  in  giv- 
ing these  instructions  the  Common  Council 
acted  voluntarily,  and  that  they  possessed  the 
legal  right  to  withhold  them  ;  whereas,  they 
had  no  discretion  on  the  subject.  By  the  7th 
section  of  the  Act,  if  the  Common  Council  ap- 
proved the  plan  they  were  to  submit  the  ques- 
tion of  raising  the  money  necessary  to  complete 
the  work  to  the  electors  of  the  city,  for  their 
assent.  If  a  majority  gave  that  assent,  the  8th 
section  provides  that  "it  shall  then  be  lawful," 
for  the  common  Council  to  instruct  the  com- 
missioners to  proceed  in  the  work,  and  that 
"it  shall  also  be  lawful,"  for  the  Common 
Council  to  raise  the  money  to  carry  on  the 
work  by  loan.  It  will  not  be  pretended,  it  is 
presumed,  that  the  Corporation,  after  giving 
the  instructions,  to  proceed  with  the  work, 
were  at  liberty  to  refuse  to  raise  the  money 
necessary  to  carry  it  on.  Yet  the  same  lan- 
guage is  applied  to  each  of  these  subjects  in 
the  same  section.  The  statute,  in  this  respect, 
is  mandatory.  In  each  case  it  says  that  the 
act  to  be  done  shall  be  lawful.  In  both  the 
acts  themselves  must  be  performed.  The  pre- 
cise point  was  so  settled  by  the  Supreme 
Court  in  Mayor  of  N.  Y.  v.  Furze.  3  Hill,  614; 
and  upon  the  authority  of  that  case  a  man- 
damus would  have  lain  to  the  Common  Coun- 
cil if  they  had  withheld  the  instructions  pre- 
scribed in  the  statute.  Again;  this  doctrine 
of  *voluntary  adoption  by  acts  sub-  [*459 
sequent  to  the  acceptance  of  the  law,  is  op- 
posed by  the  difficulty  that  up  to  the  time  of 
the  approval  of  this  plan  the  commissioners 
were  the  agents  of  nobody.  They  may  have 
been  engaged  with  a  whole  corps  of  assistants 
and  engineers  for  a  year,  in  making  surveys 
and  preparing  a  plan,  for  which  the  Corpora- 
tion was  to  pay.  During  the  whole  of  the 
time  they  were  certainly  not  the  agents  of  the 
Corporation,  for  the  acts  of  assent  and  adop- 
tion relied  on  had  not  then  taken  place;  and  if 
during  this  period  they  were  the  officers  of  the 
law,  it  is  dfficult  to  perceive  why  they  should 
be  held  to  sustain  a  different  character  while 
they  were  performing  the  remaining  duties 
prescribed  by  the  statute  under  which  they 
were  appointed.  It  may  be  proper  to  observe, 
with  a  view  to  a  correct  understanding  of  this 

191 


459 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1845 


subject,  that  as  early  as  the  year  1832,  a  draft 
of  a  law  was  approved  by  the  authorities  of 
the  City  of  N.  Y.,  which  in  terms  conferred 
upon  the  Corporation  of  that  city  the  author 
ity  to  appoint  Water  Commissioners  to  enter 
upon  lands,  and  in  general  to  perform  the  sev- 
eral duties  imposed  upon  the  water  Commis- 
sioners by  the  existing  law.  This  bill  did  not 
become  a  law.  lu  the  year  1833,  an  Act  was 
passed  which  provided  that  the  Governor,  with 
the  consent  of  the  Senate,  should  appoint  five 
persons  as  Water  Commissioners,  who,  by  sub- 
sequent sections  of  the  Act,  were  clothed  with 
the  powers  which  by  the  bill  prepared  as 
above  mentioned  were  sought  to  be  conferred 
upon  the  Mayor,  Alderman  and  Commonalty 
of  the  city.  This  Act  expired  by  its  own  limit- 
ation in  February,  1834,  after  having  been  ac- 
cepted by  the  Corporation.  In  May,  1834,  the 
Act  was  passed  under  which  the  dam  in  ques- 
tion was  built,  which  contains  substantially 
the  provisions  of  the  Act  of  1833,  which,  as 
we  have  seen,  had  been  adopted  by  the  Cor- 
poration. The  inference  is,  therefore,  irresist- 
ible that  the  Act  of  1834  was  accepted  at  the 
time  of  its  passage,  and  before  any  commis- 
sioners had  been  appointed.  At  all  events  it 
was  adopted  prior  to  the  report  of  a  plan  and 
estimate  by  the  commissioners  to  the  Corpora- 
tion, as  is  manifest  from  the  ordinance  of  the 
Common  Council  of  July,  1834,  with  a  copy 
of  which  we  have  been  furnished  by  the  parties. 
46O*]  *I  am,  therefore,  of  opinion  that  the 
judgment  should  be  reversed.  First.  Because 
the  liability  sought  to  be  enforced  against  the 
plaintiffs  in  error  is  not  imposed  upon  them 
by  the  terms  of  the  statute  which  specially 
designates  the  acts  to  be  done  and  the  respon- 
sibilities to  be  incurred  by  the  City  of  N.  Y. 
Second.  Because  this  obligation  cannot  be  im- 
plied, inasmuch  as  the  Corporation  by  the 
statute  are  deprived  of  the  right  to  select  or 
appoint  the  commissioners  and  of  all  author 
ity  over  them — rights,  one  or  both  of  which 
are  indispensable  to  the  existence  of  an  agency 
at  common  law,  and  the  responsibilies  incident 
thereto.  Third.  Because  it  was  the  obvious 
intention  of  the  Legislature  to  protect  the  in- 
terest of  persons  residing  without  the  limits  of 
the  city  which  might  be  affected  by  this  work, 
through  the  intervention  of  their  own  officers. 
Fourth.  Because  the  commissioners  were  not 
adopted  by  the  defendants  below  as  their 
agents,  neither  by  the  acceptance  of  the  law 
for  the  reasons  stated,  nor  by  the  approval  of 
the  plan,  the  authority  to  give  such  approval 
not  necessarily  nor  in  any  way  involving  the 
right  to  reject  the  plan  on  account  of  objections 
to  the  law  or  the  persons  by  whom  it  was  to  be 
executed,  nor  by  the  instructions  to  proceed 
given  to  the  commissioners,  the  Corporation 
having  no  right  to  withhold  such  instructions. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows : 

For  reversal — The  PRESIDENT  and  Senators 
Folsom,  Jones  and  Lolt — 4. 

For  affirmance — The  CHANCELLOR  and  Sen- 
ators Backus,  Barlow,  Beers,  Bockee,  Burnham, 
Chamberlain,  Clark,  Corning,  Deyo,  Emmons, 
Faulkner,  Hand,  Johnson,  Lester,  Porter,  Sedg- 
wick.  Smith  and  Talcott — 19. 

Judgment  affirmed. 
192 


Affirming—  3  Hill,  531. 

Malfeasance  — Action  for,  against  corporation. 
Cited  in-3N.  Y..468;  53  Am.  Dec., 319;  3  Barb.,  461. 

Construction  of  dam,  etc.— Care  and  prudence  re- 
quired—Negligence. Explained-37  Barb.,  453  :  18 
Minn.,  342  ;  10  Am.  Rep.,  194. 

Cited  in— 35  N.  Y.,  524:  51  N.  Y.,  487 ;  71  N.  Y.,  84 ; 
27  Am.  Hep.,  12;  5  Lans..  533  ;  8  Barb.,  379,  434 ;  27 
Barb.,  523;  61  Barb.,  520;  15  Abb.  Pr.,  117;  SSanelf., 
324;  10  Bos.,  183  ;.U  Hilt.,  443  ;  41  111.,  513 ;  8  Minn.,  161 ; 
107  Mass.,  492 ;  9  Am.  Hep.,  62;  64  Me.,  168;  18  Am. 
Rep..  248  ;  55  N.  H.,  57 ;  20  Am.  Rep.,  166  ;  42  Iowa, 
311:  20  Am.  Rep.,  623;  54  Wis.,  113;  41  Am.  Rep.,  16; 
84  Ind.,  329;  43  Am.  Rep.,  89;  3  Ind.,  238;  54  Am. 
Dec.,  482;  11  N.  W.  Rep.,  442. 

Municipal  corporation— Liability  of,  for  negligence 
of  agents— Public  and  private  character  of.  Ex- 
plained—37  Barb.,  453 ;  21  Mich.,  108 ;  4  Am.  Rep., 
454 ;  19  W.  Va.,  323;  42  Am.  Rep.,  785. 

Criticised-31  N.  Y.,  200 ;  28  How.  Pr.,  369. 

Distinguished— 62  N.  Y.,  170 ;  20  Am.  Rep.,  474. 

Reviewed— 4  T.  &  C.,  495. 

Cited  in-2  N.  Y.,  179;  5  N.  Y.,  374;  55  Am.  Dec.. 
348  ;  15  N.  Y.,  522 ;  76  N.  Y.,  512  ;  92  N.  Y.,  372 ;  96  N. 
Y.,  274,  437  ;  2  Hun,  267 ;  12  Hun,  549 ;  13  Hun,  217  ;  3 
Barb.,  290;  12  Barb.,  166  ;  15  Barb.,  238,  435;  24  Barb., 
483;  39  Barb.,  336 :  42  Barb.,  634 ;  43  Barb.,  115. 

Corporation— Action  on  case  against,  for  negligence. 
Cited  in— 1  Black.,  53;  64  111..  320. 

Respondeat  superior— General  application  of  doc- 
trine. Reviewed— 14  Barb.,  Ill ;  26  Barb.,  624. 

Explained— 5  Bos.,  503. 

Cited  in— 5  N.  Y.,  64;  55  Am.  Dec.,  316  ;  25  N.  Y., 
346 ;  61  N.  Y.,  199 ;  2  Barb.,  168 ;  8  Barb.,  368 ;  28  Barb., 
198  ;  29  Barb..  424 ;  5  Bos.,  455 :  29  Cal.,  250 ;  52  N.  H., 
123 ;  13  Am.  Rep.,  15. 

Also  cited  in— 2  Keyes,  416 ;  9  Barb.,  362 ;  47  How. 
Pr.,  402  ;  8  Bos.,  353, 509. 


*RUSSELL  [*46 1 

v. 

THE  MAYOR,  ETC.,  OF  THE  CITY  OF  NEW 
YORK. 

Destruction  of  Property  to  Prevent  Spread  of  Fire 
— Statute  Regulating,  in  New  York — Owners 
Cannot  Recover  for,  of  Corporation — Remedy 
— Officers  Ordering  Destruction,  Not  Agents  of 
Corporation. 

The  Corporation  of  the  City  of  N.  Y.  is  not  liable 
in  an  action  at  common  law  brought  to  recover  com- 
pensation for  the  loss  of  personal  property  deposit- 
ed in  a  building  which  was  destroyed  by  virtue  of  an 
order  of  the  Mayor  and  two  Aldermen  pursuant  to 
the  Statute  2  R.  L..  368,  sec.  81,  to  prevent  the  spread 
of  a  conflagration. 

The  remedy  of  the  owners  of  property  destroyed 
pursuant  to  such  an  order  against  the  Corporation, 
is  limited  to  an  assessment  according  to  the  statute, 
and  does  not,  therefore,  extend  to  the  loss  of  prop- 
erty belonging  to  persons  having  no  interest  in  the 
buildings  .destroyed,  such  persons  not  being  entitled 
to  an  assessment. 

The  authority  conferred  by  the  statute  on  the 
Mayor,  etc.,  to  order  the  destruction  of  buildings  to 
prevent  the  spreading  of  a  fire  is  not  a  grant  of  the 
right  of  eminent  domain,  and  is  not,  therefore, with- 
in the  constitutional  provision  requiring  compen- 
sation to  the  owner  of  private  property  taken  for 
public  use.  Per  Sncrman  and  Porter,  Senators. 

The  statute  conferring  that  authority  is  a  regula- 
tion of  the  right  which  individuals  possess  to  destroy 
private  property  in  cases  of  inevitable  necessity,  to 
prevent  the  spreading  of  fire  or  other  great  calam- 
ity. Per  Sherman,  Senator. 

The  Mayor  and  Aldermen,  in  making  an  order  for 
the  destruction  of  a  building  pursuant  to  the  stat- 
ute, do  not  act  as  the  officers  or  agents  of  the  Cor- 
poration, but  as  magistrates  designated  by  the  Leg- 
islature for  the  execution  of  a  public  duty.  Per 
Sherman  and  Porter.  Senators. 

Citations— 1  Am.  Law.  Mag.  52,  et  seqr.,75 :  25  Wend.. 
157,  162.  163,  174,  175 ;  15  Wend.,  574 ;  Const.,  art.  7, 
sec  7 :  7  Pick.,  344 ;  11  Pet.,  571 ;  Hob.,  85 ;  2  Dane 
Abr..  686,  ch.  67 ;  18  Wend.,  18 ;  6  Cr.,  145: 1  Bald.,  205 ; 
4  Hill,  384 ;  7  Wend.,  254 ;  7  Cr.,  299 ;  12  Johns.,  227 ;  14 
Johns.,  118 ;  1  Cow.,  513 :  18  Johns..  242 :  2  Cow.,  533 ; 
2  Kent,  Com.,  4th  ed.  333. 338 ;  15  Vin.,  tit.  Necessity, 
pi.  8 ;  1  Dyer,  36  b ;  17  Wend.,  285,  297 ;  20  Wend.,  139, 
144 ;  1  Dall.,  357 ;  5  Webs.,  516,  sees.  8,  10 ;  12  Co.,  12. 
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63  •  Laws,  1833,  p.  581 :  Bac.  Elem.,27.28 ;  1  R.  S.,  430, 
sec.  39;  3  Hill,  531;  4  Web..  516.  sec.  8 ;  Kent's  Char- 
ter. 19. 

ON  error  from  the  Supreme  Court.  Russell 
sued  the  Corporation  of  the  City  of  N.  Y. 
in  the  Superior  Court  of  that  city  in  assumptit, 
for  the  value  of  a  quantity  of  merchandise 
which  was  destroyed  in  the  great  fire  in  Decem- 
ber, 1835.  The  goods  were  deposited  in  a  store 
in  Exchange  Place,  which  was  blown  up  and 
destroyed  by  order  of  the  Mayor  and  two  Al- 
dermen, in  order  to  prevent  the  fire  from  ex- 
tending in  that  direction.  The  first  count  of 
the  declaration  stated  that  by  an  Act  of  the 
Legislature  which  was  passed  April  9,  1813, 
upon  the  application  and  at  the  request  of  the 
defendants,  the  Mayor  or  recorder,  with  the 
consent  of  any  two  aldermen,  or  three  alder- 
men, were  authorized  to  order  any  building 
which  should  be  on  fire,  or  which  they  might 
deem  hazardous  and  likely  to  take  fire  or  to 
convey  the  fire  to  other  buildings,  to  be  pulled 
4fi2*]  down  or  destroyed.  2  R.  L.,  1813,  *p. 
368,  sec.  81.  (a)  That  on,  etc.,  certain,  to  wit: 
fifty  buildings  situate  in  the  first  ward  of  the 
said  city  were  on  fire,  and  were  burning  so  rap- 
idly that  all  the  buildings  in  the  city  would 
have  been  destroyed  but  for  the  destruction  of 
the  building  in  which  the  plaintiff's  goods  were 
deposited ;  that  the  Mayor  and  two  Aldermen 
deeming  that  building,  which  was  not  yet  on 
fire,  hazardous  and  likely  to  take  fire  and  to 
communicate  it  to  other  buildings,  did,  pursu- 
ant to  the  Act  aforesaid,  order  it  to  be  de- 
stroyed, and  that  it  was  accordingly  blown  up 
and  destroyed  by  the  servants  and  agents  of  the 
defendants  for  that  purpose  appointed,  for  the 
preservation  of  all  the  other  buildings  and  per- 
sonal property  in  the  city  and  for  the  common 

(a)  The  sections  relating  to  this  subject  are  as  fol- 
lows: 

Sec.  81.  And  be  it  further  enacted,  that  when  any 
building  or  buildings  in  the  City  of  New  York  shall 
be  on  flre,  it  shall  be  lawful  for  the  Mayor,  or  in  his 
absence  the  recorder  of  the  city, with  the  consent  and 
concurrence  of  any  two  of  the  Alderman  thereof,  or 
for  any  three  of  the  Aldermen,  to  direct  and  order 
the  same,  or  any  other  building  which  they  may 
deem  hazardous,  and  likely  to  take  flre,  or  to  convey 
the  flre  to  other  buildings,  to  be  pulled  down  or  de- 
stroyed ;  and  upon  the  application  of  any  person 
interested  in  such  building  so  pulled  down  or  de- 
stroyed, to  the  Mayor  or  Recorder  or  any  two  Al- 
dermen, it  shall  be  their  duty  to  issue  a  precept  for 
a  jury  to  inquire  of  and  assess  the  damages  which 
the  owners  of  such  building,  and  all  persons  having 
any  estate  or  interest  therein  have  respectively  sus- 
tained by  the  pulling  down  or  destroying  thereof ; 
which  precept  shall  be  issued.directed,  executed,  re- 
turned and  proceeded  upon,  and  the  proceedings 
thereon  shall  take  effect,  as  nearly  as  may  be.in  such 
manner  as  by  the  two  hundred  and  nineteenth  sec- 
tion of  this  Act  are  directed,  in  relation  to  ground 
taken  for  the  purposes  therein  mentioned  ;  and  the 
said  inquiry  and  assessment  having  been  confirmed 
by  the  Mayor's  Court,  the  sums  assessed  by  the  said 
jury  shall  be  paid  by  the  said  Mayor,  Aldermen  and 
Commonalty,  to  the  respective  persons  in  whose  fa- 
vor the  jury  shall  have  assessed  the  same, in  full  sat- 
isfaction of  all  demands  of  such  persons  respective- 
ly by  reason  of  the  pulling  down  or  destroying  of 
such  building ;  and  the  Mayor's  Court,  before  whom 
,any  such  process  shall  be  returnable,  shall  have 
power  to  compel  the  attendance  of  jurors  and  wit- 
nesses upon  any  such  assessment  of  damages, 
i  Sec.  83.  And  be  it  further  enacted,  that  the  sum 
issessed  by  such  jury  as  aforesaid,  for  any  building 
jo  pulled  down  or  destroyed  as  aforesaid  (the  same 
Assessment  and  inquiry  having  been  confirmed  by 
rhe  court)  shall,  together  with  the  expenses  of  the 
nroceedings  for  such  assessment,  be  borne  and  de- 
'rayed  by  the  said  Mayor,  Aldermen  and  Common- 
I'ty. 


benefit  of  all  the  inhabitants  thereof.  The 
plaintiff  further  averred  that  he  *had  [*463 
no  estate  or  interest  in  the  building,  but  that 
he  was  lawfully  possessed  of  merchandise  law- 
fully stored  and  deposited  therein  of  great  value, 
to  wit:  of  the  value  of  $10,000,  which  was  de- 
stroyed by  the  blowing  up'of  the  building  and 
wholly  lost  to  the  plaintiff,  of  which  the  de- 
fendants had  notice;  whereby  the  defendants 
became  liable  "to  cause  just  compensation  to 
be  made  unto  the  said  plaintiff  for  the  loss  and 
destruction  of  his  said  goods;"  in  consideration 
whereof  the  defendants  promised  the  plaintiff 
that  they  "should  and  would  by  all  such  due 
and  lawful  ways  and  means  as  the  laws  and 
customs  of  the  State  of  New  York  allow  and 
approve,  cause  just  compensation  for  such  loss 
and  destruction  as  aforesaid,  to  be  made  to  the 
said  plaintiff  when  they  the  said  defendants 
should  be  thereunto  afterwards  requested." 
Breach,  that  the  defendants  although  request- 
ed, etc.,  and  although  a  reasonable  time  had 
elapsed,  had  not  caused  compensation  to  be 
made  or  taken  any  measures  for  that  purpose. 
In  respect  to  the  fifteen  other  counts  of  which 
the  declaration  was  composed,  it  is  sufficient  to 
state  that  they  were  substantially  like  the  first, 
except  that  certain  of  them  omitted  the  aver- 
ment that  the  statute  referred  to  was  passed  on 
the  application  of  the  defendants,  and  that 
others  did  not  refer  to  the  statute  at  all;  some 
omitted  the  statement  that  the  destruction  of 
the  building  was  by  the  agents  and  servants  of 
the  defendants,  while  another  set  stated  the  ob- 
ligation and  the  promise  of  the  defendants  to 
be  to  make  just  compensation  for  the  goods,  or 
to  pay  what  they  were  reasonably  worth.  The 
counts  also  varied  in  the  statement  of  the  ne- 
cessity of  destroying  the  building,  a  portion  of 
them,  like  the  one  above  mentioned,  stating  it 
absolutely,  and  the  others  averring  only  that 
the  Mayor,  etc.,  or  the  defendants  deemed 
the  store  to  be  hazardous  and  likely  to  take 
fire  and  to  convey  the  said  fire  to  other  build- 
ings. The  defendants  demurred  generally  to 
the  declaration,  and  the  plaintiff  joined  in  de- 
murrer. 

The  Superior  Court  gave  judgment  for  the 
defendants,  upon  which  the  plaintiff  sued  out 
a  writ  of  error  to  the  Supreme  Court,  where 
the  judgment  of  the  Superior  Court  was  af- 
firmed. The  plaintiff  thereupon  brought  error 
to  this  court.  The  justices  of  *the  Su-  [*464 
preme  Court  in  giving  judgment  referred  to  a 
decision  of  that  court  at  a  former  term  in  the 
cause  of  Lawrence  et  al.  against  the  same  defend- 
ants, in  which  the  same  questions  arose,  for 
their  reasons  for  the  judgment  of  affirmance  in 
this  case.  The  opinion  in  the  former  case  was 
delivered  in  the  following  terms  by 

BRONSON,  J.  This  action  is  founded  upon 
the  allegation  that  the  property  of  the  plaintiffs 
has  been  taken  for  public  use  by  the  defendants; 
and  it  is  then  said  that  the  plaintiffs  may  have 
an  action,  by  virtue  of  the  7th  section  of  the 
7th  article  of  the  Constitution,  which  provides 
that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation. 

Without  going  much  at  large  into  the  ques- 
tion, I  am  of  opinion  that  the  case  does  not 
come  within  this  clause  of  the  Constitution.  If 
the  property  was  "taken"  by  anybody,  within 
the  meaning  of  the  clause,  it  was  not  taken  by 
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the  Corporation  of  the  City  of  N.  Y.,  nor  for 
their  use.  It  was  taken  by  the  Mayor  and  two 
Aldermen  who  ordered  the  destruction  of  the 
building  in  which  the  goods  were  contained, 
or  by  the  persons  who  executed  their  mandate. 
And  the  property  was  not  taken  "for  public 
use,  "but  it  was  destroyed  to  prevent  the  spread- 
ing of  a  conflagration, and  thus  saving  the  prop- 
erty of  other  persons  in  the  immediate  neigh- 
borhood. It  was  taken  for  private  use.  Nine 
tenths  of  the  city  had  little  or  no  interest  in  the 
question,  and  the  Corporation,  as  such,  had 
none  at  all. 

I  agree  with  Mr.  J.  Oakley,  in  his  opinion 
in  the  Superior  Court,  that  "The  benefit  aris- 
ing from  the  Act  was  local  and  individual,  and 
cannot  be  considered  as  public,  without  doing 
violence  to  language,  in  its  ordinary  meaning. 
Still  less  can  it  be  considered  a  benefit  to  the 
defendants.     The  Corporation,  as  a  body  pol- 
itic, possesses  property,  and  also  certain  corpo- 
rate rights  and  powers,  in  which  all  the  citi- 
zens have  a  common  interest.  But  it  does  not, 
in  any  sense,  represent  the  individual  and  pri- 
vate property  of  the  citizen;  and  a  measure  in- 
tended to  protect  or  save  such  private  and  in- 
dividual property,  cannot  be  said  to  confer  a 
benefit  upon  the  city  as  a  body  corporate." 
465*]    *I  have  said  that  the  property  was 
not  taken  by  the  defendants.   And  here  again, 
I  cannot  better  express  my  own  views  than  by 
quoting  the  language  of  Mr.  J.  Oakley.  "  The 
law  under  which  the  Mayor  and  two  Aldermen 
acted,  does  not  make  them  the  agents  of  the 
Corporation;  for  it  is  clear  that  it  invests  them 
with  power  to  act  in  the  premises  according  to 
their  own  discretion,  and  against  even  the  ex 
pressed  prohibition  of  the  defendants.     If,  on 
the  occasion  of  the  fire  alluded  to,  the  defend- 
ants had  in  the  most  formal  manner  passed  an 
ordinance  prohibiting  the  Mayor  from  acting 
under  the  law,  it  would,  nevertheless,  have  been 
competent  for  him  to  have  exercised  the  pow- 
er granted  to  him.     This  consideration  alone  is 
sufficient  to  show  that  the  Mayor  and  Alder- 
men, in  the  case  in  question, were  not  the  agents 
of  the  defendants.    In  truth  1  consider  the  Act 
as  intended  to  create  an  agency,  independent 
of  the  Corporation,  for  the  purpose  of  prevent- 
ing the  extension  of  fires.  The  Corporation,  as 
such,  is  not  connected  with  it  any  more  than 
it  would  have  been  if  the  law  had  designated 
three  members  of  the  Chamber  of  Commerce 
to  perform  the  duties  assigned  to  the  Mayor 
and  the  two  Aldermen.  The  Corporation  is  not 
responsible  for  their  acts  any  further  than  the 
law  has  made  them  so."  This  covers  the  whole 
ground. 

It  is  true  that  the  statute  has,  to  some  extent, 
charged  the  damages  of  those  whose  property 
may  be  destroyed,  upon  the  Corporation.  With 
what  justice  this  was  done,  I  will  not  stop  to 
inquire.  It  is  sufficient  to  say  that  the  statute 
gives  a  right,  where  none  would  have  existed 
without  it,  and  points  out  the  remedy;  and 
where  that  is  done,  the  statute  remedy  can  alone 
be  pursued.  If  the  case  of  the  plaintiff  has  not 
been  provided  for  by  the  statute,  it  is  either 
his  misfortune,  or  he  must  take  such  remedy 
as  may  be  found  in  the  common  law;  and  that 
will  not  charge  the  defendants  with  the  con 
sequences  of  anjact  which  they  neither  did  nor 
authorized  to  be  done.  If  the  plaintiff  had 
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brought  trespass  against  the  Mayor  and  two 
Aldermen,  or  against  the  persons  who  executed 
their  order,  very  different  questions  would 
have  arisen.  But  I  need  say  nothing  upon  those 
questions. 

*Mr.  Charles  O'Conor,  for  plaint-[*466 
iff  in  error. 

Mr.  D.  Graham,  Jr.,  for  defendants  in  er- 
ror. 

Sherman,  Senator.  The  plaintiff  assumes 
that  the  statute  in  question  is  to  be  interpreted 
as  a  grant  to  the  defendants  of  a  power  exist- 
ing in  the  State,  by  virtue  of  the  right  of  em- 
inent domain,  to  take  private  property  for  the 
use  of  the  City,  to  be  executed  by  certain  offiS 
cers  designated  in  the  Act  as  agents  and  repre- 
sentatives of  the  defendants.  He  maintains 
that  it  is  a  restricted  power,  the  exercise  of 
which  is  prohibited  by  the  principles  of  natu- 
ral justice,  by  the  rules  of  the  common  law,  and 
by  the  Constitution,  unless  accompanied  by  a 
provision  for  making  just  compensation;  and 
that  for  the  value  of  his  property  destroyed  by 
these  officers,  in  pursuance  of  the  Act.  the 
Corporation  is  responsible  in  assumpsit.  The 
right  of  taking  private  property  for  public  use 
by  the  Legislature  or  by  its  grantees,  and  that 
of  the  owner  to  a  just  compensation  therefor, 
are  no  doubt  concurrent;  the  right  to  compen- 
sation is  incident  to  the  exercise  of  the  power 
to  take.  This  doctrine  is  indisputable  and, 
indeed,  was  not  attempted  to  be  controverted 
upon  the  argument. 

If  the  plaintiff's  notions  as  to  the  origin  of 
this  power  are  correct,  a  position  which  I  am 
by  no  means  willing  to  adopt  without  modifi- 
cation, his  right  to  recover  in  this  suit  would 
still  be  surrounded  by  difficulties,  inasmuch 
as  the  statutory  remedy  against  the  defendants 
has  been  exhausted.  The  condition  expressed 
in  the  grant,  to  be  performed  by  the  defend- 
ants, has  been  fulfilled  by  them  to  the  letter. 
The  part  of  the  compact,  the  performance  of 
which  devolved  upon  them,  is  in  no  respect 
alleged  to  have  been  violated,  either  in  the  un- 
due or  improper  exercise  of  the  power  dele- 
gated, or  in  any  other  respect  whatever. 

As  extraordinary  as  it  may  appear,  it  is, 
nevertheless,  strictly  true,  that  this  case  pre- 
sents the  novelty  of  an  action  brought  against 
the  defendants,  to  compel  them  to  respond  in 
damages  for  an  act  of  the  Mayor  and  two  Al- 
dermen, which  the  plaintiffs  allege  they  were 
by  statute  not  only  authorized  to  do,  but  for 
the  *omission  to  do  which,  under  the  [*467 
circumstances  stated,  they  would  have  ren- 
dered themselves  amenable  to  our  courts  for  a 
criminal  neglect  of  their  duty  as  public  offi- 
cers. It  is  not  an  action  against  the  defendants 
for  the  misfeasance  or  non-feasance  of  their 
officers;  it  is  not  predicated  upon  any  liability 
imposed  by  the  terms  of  the  Act,  but  it  is 
brought  upon  the  ground  that  the  statute  which 
compelled  these  officers  to  blow  up  this  build- 
ing recognizes  a  right  at  law  to  compensation 
to  the  owners  of  the  goods  destroyed;  while  it 
is  admitted  that  the  remedy  by  assessment  af- 
fords an  indemnity  only  to  "  the  owner  of  the 
building  destroyed,"  and  to  "  persons  having 
an  estate  or  interest  therein."  By  a  very  liber- 
al construction  this  has  been  held  by  this  court 
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to  embrace  compensation  for  personal  property 
belonging  to  such  persons,  or  upon  which  they 
have  a  lien  for  advances. 

The  plaintiff  having  alleged  the  destruction 
to  have  been  in  pursuance  of  the  statute,  he  is, 
as  I  conceive,  limited  to  the  remedy  given  by 
the  statute. 

There  is  an  old  and  well  established  maxim 
of  the  common  law,  that  a  natural  right  aris- 
ing from  any  cause  whatever,  which  is  pos- 
sessed by  any  person,  is  subjected  to  a  restrict- 
ed exercise,  so  as  not  thereby  to  cause  any 
injury  to  another.  I  can  see  no  objection  to 
the  application  of  this  rule  to  rights  of  the  nat- 
ure conferred  in  this  case;  and  if  thus  applied, 
it  might  sanction  a  special  action  on  the  case 
in  favor  of  the  plaintiff  against  the  persons 
upon  whom  this  right  was  conferred,  for  so 
carelessly  and  negligently  exercising  that  right, 
as  to  produce  the  injury  complained  of  to  the 
plaintiff's  goods.  Here,  however,  the  plaintiff 
proceeds  upon  the  ground  that  the  Legislature 
was  bound  not  only  to  provide  in  the  Act  a 
remedy  for  the  destruction  produced,  but  to 
furnish  against  the  defendants  that  remedy  not 
only  for  the  damages  which  were  direct,  but 
for  those  that  were  consequential ;  and  that  not 
having  done  so  in  terms,  the  plaintiff  has  a 
right  to  sustain  this  action  against  them,  upon 
the  principle  that  it  is  virtually  thus  enacted. 

In  a  clear  case  of  a  grant  of  the  right  of  em- 
inent domain  to  a  corporation,  to  be  exercised 
for  its  corporate  use,  containing  no  provision 
468*]  *whatever  for  compensation  to  the 
owner,  I  am  not  disposed  to  doubt  but  that  the 
law  would  step  in  and  supply  the  defect,  and 
furnish  a  suitable  remedy  to  the  persons  whose 
property  was  authorized  to  be  appropriated, 
and  perhaps  against  a  party  benefited.  It  how 
ever  by  no  means  follows,  that  in  such  a  grant, 
containing  a  clause  imposing  heavy  and  oner- 
ous burdens  upon  the  grantee,  there  can  be  en- 
grafted upon  the  conveyance  a  further  obliga 
tion  to  make  compensation  for  a  subject-matter 
not  referred  to  in  the  terms  of  the  grant, though 
it  should  be  apparent  that  such  omission  was 
merely  inadvertent. 

The  argument  of  the  plaintiff's  counsel  was, 
that  the  State  being  bound  to  provide  compen- 
sation in  all  cases,  when  it  authorizes  the  taking 
of  private  property  for  public  use,  the  grantee 
of  the  State  takes  such  authority  subject  to  the 
duty  of  providing  compensation.  In  the  first 
number  of  the  American  Law  Magazine,  re- 
cently published  in  Philadelphia,  Vol.  1,  p.  52, 
et  seq. ,  the  nature  and  extent  of  this  obligation 
to  provide  compensation,  where  the  Act  itself 
is  silent  on  the  subject  is  ably  discussed;  and, 
it  seems  to  me,  it  will  be  found  difficult  to  es- 
cape from  the  conclusion  to  which  the  author 
arrives.  It  is  as  follows:  "The  obligation  to 
make  indemnity  for  the  exercise  of  a  sovereign 
right,  attaches  to  the  sovereign  power.  So  far 
as  that  duty  has  not  been  delegated,  it  remains 
in  the  State.  For  all  the  privileges  invested 
by  the  grant  of  the  franchise,  the  duties  re- 
quired are  the  full  consideration.  Those  du- 
ties, therefore,  cannot  be  varied,  without  vio 
lation  of  the  contract."  "We  cannot  then  look 
beyond  the  charter  itself,  to  determine  the  du- 
ties and  liabilities  of  the  grantee.  If  the  Leg 
islature  has  not  required  that  indemnity  shal 
be  made  for  all  consequential  damage  in  the 
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charter  itself.it  is  because  that  duty  is  reserved 
to  the  State.  If  it  had  been  delegated  to  the 
grantee,  it  would  have  been  the  consideration 
)f  more  extended  privileges,  or  greater  pecun- 
'ary  advantage;  and  it  would  be  a  gross  vio- 
ation  of  contract,  if  the  State  should  require 
ts  grantee  to  assume  the  duties  of  the  govern- 
ment, and  to  make  compensation  for  damages 
not  contemplated  in  the  terms  of  the  grant." 
?.  75.  In  aid  of  this  very  cogent  reasoning,  it 
may,  without  impropriety,  *be  as-  [*469 
sumed  that  this  court  has  indirectly  approved 
of  this  view  in  the  case  of  Stone  v.  Mayor,  etc., 
ofN.  Y.,  25  Wend.,  157,  where  Senator  Ver- 
)lanck  remarks,  that  "If  compensation  for 
osses  sustained  by  reason  of  the  exercise  of 
this  right  of  eminent  domain,  over  private 
property,  is  not  provided  for  under  some  pre- 
vious general  law,  then  legislative  relief,  by 
special  Act,  is  a  claim  of  strict  right,  not  an 
appeal  to  the  bounty  or  discretion  of  the  State." 
P.  175.  And  to  the  same  effect  Chancellor 
Walworth.  in  his  unpublished  dissenting  opin- 
ion in  the  same  case,  observes:  "As  the  Con- 
stitution has  declared  that  private  property 
shall  not  be  taken  for  public  use,  without  just 
compensation,  if  the  property  of  individuals, 
which  would  otherwise  have  been  saved,  was 
actually  sacrificed,  during  the  great  fire,  to 
save  the  city  from  impending  peril,  and  the 
present  statute  is  not  broad  enough  to  reach 
such  cases,  the  Legislature  at  this  time  has  the 
power  to  direct  the  proper  compensation  to  be 
made,  to  be  assessed  upon  the  whole  city,  or 
upon  that  portion  of  it  which  the  Legislature 
may,  in  its  wisdom,  think  should  contribute  to 
make  good  the  loss."  In  like  manner,  Oh.  J. 
Nelson,  in  Lyon  v.  Jerome,  15  Wend.,  574,  in 
speaking  of  a  supposed  inadequate  provision 
for  indemnity  to  a  party  whose  property  was 
taken  by  virtue  of  the  power  of  eminent  do- 
main, remarks,  that  "The  good  faith  of  the 
State  is  pledged  to  [the  plaintiff],  and  if  there 
is  any  defect  in  the  prescribed  mode  in  such 
cases,  an  appeal  to  the  sovereign  power,  the 
Legislature  of  the  State,  we  are  bound  to  pre- 
sume, cannot  fail  to  afford  him  redress." 

Although  it  may  be  said  that  these  authori- 
ties maintain  the  right  in  the  Legislature,  by 
subsequent  enactments,  to  impose  still  further 
liabilities  upon  the  grantees  of  the  power  of  the 
State  (a  point  which  is  not  now  under  consid- 
eration, nor  necessary  to  be  determined);  yet  it 
is  apparent  that  they  proceed  upon  the  assump- 
tion that  the  State  is  the  party  to  whom  the 
injured  person  is  to  look  for  relief,  and  upon 
whom  the  acknowledged  obligation  rests  to 
provide  an  adequate  remedy.  It  certainly 
could  be  a  matter  of  no  concern  to  the  plaintiff 
whether  the  means  were  taken  from  the  state 
treasury,  or  obtained  by  the  imposition  of  the 
*burden  upon  some  party  whom  the  [*47O 
Legislature  might  adjudge  to  be  the  party 
benefited.  In  either  event,  in  essence  and  in 
matter  of  fact,  the  compensation  would  be  de- 
rived from  the  State. 

By  referring  to  the  provision  of  the  Consti- 
tution relied  on,  it  will  be  found  that,  instead 
of  conflicting,  it  will  materially  aid  in  support- 
ing the  ground  taken  that  this  obligation  be- 
longs to  the  State.  The  language  of  the  7th 
section  of  the  7th  article  is.  "nor  shall  private 
property  to  be  taken  for  public  use,  without 
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just  compensation."  It  is  not  said  by  whom 
it  is  to  be  paid.  The  right  to  a  just  compen- 
sation may  well  be  insisted  upon  against  the 
principal,  i.  e.,  the  State,  not  only  where  it  ap- 
propriates the  property  of  the  citizen  to  the  use 
of  the  public,  for  its  own'  benefit  and  by 
means  ol  its  own  officers,  but  likewise  where  it 
empowers  a  corporation,  an  artificial  person  of 
its  own  creation,  as  its  agent  to  exercise  that 
sovereign  right  which  alone  appertains  to  the 
State  itself.  But  it  is  contended  that  the  dele- 
gation of  this  power  by  the  principal  to  an 
agent,  necessarily  and  by  implication  of  law, 
imposes  (even  against  the  intention  of  the  Leg- 
islature) this  obligation  upon  the  agent.  The 
language  of  the  Constitution  does  not,  I  appre- 
hend, warrant  such  a  construction.  The  prin- 
ciple, which  is  familiar  to  every  one,  that  an 
agent  acting  within  the  scope  of  his  authority 
is  excused  from  personal  responsibility,  and 
binds  only  his  principal,  is  at  war  with  this 
strained  construction  of  the  Constitution.  In 
the  absence  of  any  express  provision,  I  main- 
tain the  reverse  of  the  proposition,  and  hold 
that  the  principal  and  not  the  agent  is  respon- 
sible. 
In  maintaining  the  position  that  I  have  taken, 

I  have  not  designed  to  hold  that  the  owner  of 
private  property  may  not  lawfully  resist  the 
appropriation  of  it  to  the  public  use,  unless  an 
adequate  and  certain  compensation  has  been 
provided;  or  that  he  is  in  any  case  bound  to 
trust  the  government  to  make  provision  for 
such  compensation  by  future  legislation,  ex- 
cepting in  cases  of  actual  necessity  which  will 
not  admit  of  any  delay.     The  case  of    the 
Charles  River  Bridge  v.   Warren  Bridge,  7  Pick. , 
344,  is  relied  upon  by  the  plaintiff's  counsel  to 
sustain  the  doctrine,  that  a  jurisdiction  is  rec- 
47 1*1  ognized  *in  that  case  as  existing  in  the 
court  irrespective  of  the  remedy  provided  by 
the  Ace.     Such  a  principle  does  not,  in  my 
judgment,  in  any  manner  come  in  collision 
with  the  views  I  have  advanced.     That  case 
simply  decides  that,  where  the  Legislature  at- 
tempts to  provide  a  compensation  to  the  persons 
whose  property  is  appropriated  to  the  public 
use,  it  has  not  the  right  or  the  power  to  limit 
the  compensation  to  a  specified  sum.    By  such 
a  provision,  the  Legislature  would  undertake 
to  do  what  a  jury  of  the  country  only  could 
constitutionally  do — assess  the  amount  of  the 
compensation.    Mr.  J.  McLean,  in  the  same 
case,  when  it  came  before  the  Supreme  Court 
of  the  U.  8.,  observed:  "Here,  then,  is  a  law 
which  not  only  takes  away  the  property,  but 
provides  to  some  extent  for  their  [the  owners'] 
indemnity.     Whether  the  complainants  have 
availed  themselves  of  this  provision  does  not  ap- 
pear, nor  is  it  very  material;  the  law  in  this  re- 
spect does  not  bind  them,  and  they  are  entitled 
to  an  adequate  compensation  for  the  property. " 

II  Pet.,  571.     The  reasoning  of  Mr.  J.  Story 
in  the  same  case  is,  it  is  urged,  favorable  to  the 
plaintiff.     But  I  apprehend  that  the  able  opin- 
ion given  by  that  eminent  jurist  was  not  de- 
signed as  an  authority  for  disregarding  the 
statutory  remedy,  provided  it  had  been  adequate 
and  unattended  with  the  usurpation  of  the 
right  in  the  Legislature  to  fix  and  assess  the 
damages.     The  State  can  appropriate  to  its  use 
the  private  property  of  the  citizen,  in  virtue  of 
the  right  of  eminent  domain;  but  it  may  not 
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rightfully  assume  to  make  the  grantee  of  the 
power  the  judge  of  the  amount  of  compensa- 
tion; in  other  words,  compel  a  sale,  and  arbi- 
trarily fix  its  own  price.  Should  the  State  do 
so,  and  that  price  should  be  wholly  inadequate, 
in  that  respect  it  would  be  clearly  in  conflict 
with  the  provision  of  the  Constitution  guar- 
antying a  just  compensation  and,  consequent- 
ly, not  binding  or  obligatory  upon  the  citizen. 
"If  a  statute  says  that  a  man  shall  be  a  judge 
in  his  own  cause,  such  a  law,  being  contrary 
to  natural  equity,  shall  be  void."  Such  was 
the  intrepid  opinion  of  Ld.  Ch.  J.  Hobart  in 
Day  v.  Savage,  Hob.,  85.  In  the  case  of  Chad- 
wick  v.  Proprietors  ofHaverhill  Bridge,  2  Dane, 
Abr.,  686,  ch.  67,  the  principle  decided  is  the 
same:  that  the  Legislature  could  not  deprive 
the  plaintiff  *of  his  constitutional  [*472 
right  to  have  his  damages  assessed  in  a  civil 
action. 

In  Bloodgood  v.  R.  R.  Co.,  18  Wend.,  18,  in 
this  court,  the  Chancellor  holds,  that  "The 
compensation  must  be  either  ascertained  and 
paid  in  advance  before  his  [the  owner's]  prop- 
erty is  thus  appropriated,  or  an  appropriate 
remedy  must  be  provided  upon  an  adequate 
fund,  whereby  he  may  obtain  such  compensa- 
tion through  the  medium  of  the  courts  of  jus- 
tice, if  those  whose  duty  it  is  to  make  such 
compensation  refuse  to  do  so."  The  same 
doctrine  is  recognized  in  the  case  of  Bonaparte 
v.  R.  R.  Co.,  1  Baldwin,  205.  In  Fletcher  v. 
Peck,  6  Cr.,  145,  Johnson,  J.,  gives  this  very 
correct  definition  of  right  in  question.  "The 
effect  of  the  right  of  eminent  domain  against 
an  individual,  amounts  to  nothing  more  than 
a  power  to  oblige  him  to  sell  and  convey,  when 
the  public  necessities  require  it." 

After  a  careful  examination  of  the  forego- 
ing cases,  as  well  as  all  the  others  which  have 
been  cited,  I  have  been  unable  to  find  an  au- 
thority to  sustain  the  plaintiff's  action  against 
these  defendants.  The  remedy  provided  by 
the  statute  having  been  exhausted  without 
reaching  this  case,  and  there  being  no  provis- 
ion in  the  grant  of  the  power  in  question  mak- 
ing it  the  duty  of  the  grantee  to  provide  a 
compensation  for  such  an  injury  as  this,  if  my 
construction  of  the  constitutional  provision  is 
correct,  the  duty  of  furnishing  a  compensation 
for  the  plaintiff's  property  does  not  rest  on  the 
defendants. 

It  was  held  by  Judge  Oakley,  in  delivering 
the  opinion  of  the  Superior  Court  (and  that 
opinion  on  this  point  is  adopted  by  the  Su- 
preme Court),  that  this  power  or  grant  was 
not  given  to  the  Corporation  of  the  City  of  N. 
Y.,  but  was  conferred  upon  the  Mayor  and  Al- 
dermen, etc.,  as  state  officers,  who  were  by 
their  official  names  designated  to  perform  this 
duty.  If,  however,  I  regarded  this  grant  as  an 
exercise  of  the  right  of  eminent  domain,  I 
should  feel  compelled,  upon  the  authority  of 
the  case  of  People  v.  Purdy,  4  Hill,  384,  de- 
cided by  this  court,  to  hold  that  the  grant  was 
in  fact  to  the  Corporation  of  the  City  of  N.  Y. 
In  that  case  the  question  was  necessarily  in- 
volved, *whether  a  right  conferred  [*473 
upon  the  Aldermen  belonged  to  the  Corpora- 
tion, and  was  a  corporate  right;  and  a  majority 
of  the  court  held  the  affirmative.  Senator  Scott 
remarks:  "The  powers  conferred  on  the  Al- 
dermen are  grants  of  power  to  the  Corporation 
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and,  in  this  point  of  view,  it  is  immaterial 
what  belongs  to  the  office  of  alderman  as  such. 
It  is  enough  that  he  is  one  of  the  corporate  of- 
ficers. An  abridgment  of  his  power  will 
abridge,  that  of  the  Corporation,  because  the 
latter  cannot  exercise  its  corporate  functions, 
but  by  and  through  its  officers."  In  the  case 
of  Tucker  v.  Trustees  of  Rochester,  7  Wend., 
254,  where  a  similar  question  arose,  it  was 
held  by  Nelson,  C.  J.,  that  "The  treasurer  [of 
the  village]  is  the  elected  agent  of  the  corpo- 
ration, whose  powers  and  duties  are  specifical- 
ly defined  in  its  charter,  and  when  acting 
within  the  scope  and  limit  of  them,  his  acts 
are  as  binding  upon  that  body  as  those  of  the 
trustees  or  any  other  legally  constituted  agent." 
See,  also,  Bk.  v.  Patterson,  7  Cr.,  299  ;  Dan- 
forth  v.  Turnpike  Road,  12  Johns.,  227;  Dunn 
v.  Rector  of  St.  Andrew's  Church,  14  Id.,  118  ; 
Mott  v.  Hicks,  1  Cow.,  513;  Bright  v.  Super- 
visors of  Chenango,  18  Johns.,  242;  Doubleday 
v.  Supervisors  of  Broome,  2  Cow.,  533. 

But  if  the  view  taken  by  the  courts  below  in 
this  respect  is  correct,  the  argument  for  the 
defendants  is  much  strengthened.  Conceding 
for  the  present  that  the  grant  was  in  virtue  of 
the  right  of  eminent  domain,  you  cannot  for  a 
moment  maintain  the  justice  of  compelling  the 
Corporation  of  the  City  of  N.  Y.  to  pay  even 
for  the  buildings  blown  up,  provided  the  Act 
was  intended  simply  as  a  delegation  of  its 
power  to  its  own  agents  for  the  convenience 
and  advantage  of  the  State,  and  not  as  a  grant 
to  the  Corporation. 

But  I  apprehend  that  the  assumption  of  the 
plaintiff,  that  this  was  a  case  of  the  exercise  of 
the  right  of  eminent  domain,  will  prove  a  fal- 
lacy. I  have  arrived  at  this  conclusion  after  a 
patient  examination  of  all  the  authorities,  and 
after  adverting  to  the  usual  indicia  that  distin- 
guish such  a  grant  from  the  powers  that  are 
frequently  granted  to  municipal  corporations. 
The  destruction  of  this  property  was  author- 
ized by  the  law  of  overruling  necessity;  it  was 
the  exercise  of  a  natural  right  belonging  to  ev- 
474*]  ery  individual,  not  conferred  by  law, 
but  tacitly  excepted  from  all  human  codes. 
The  best  elementary  writers  lay  down  the 
principle,  and  adjudications  upon  adjudica- 
tions have  for  centuries  sustained,  sanctioned 
and  upheld  it,  that,  in  a  case  of  actual  neces- 
sity, to  prevent  the  spreading  of  a  fire,  the  rav- 
ages of  a  pestilence,  or  any  other  great  public 
calamity,  the  private  property  of  any  individ- 
ual may  be  lawfully  destroyed  for  the  relief, 
protection  or  safety  of  the  many,  without  sub- 
jecting the  actors  to  personal  responsibility  for 
the  damages  which  the  owner  has  sustained. 
See,  2  Kent,  Com.,  4th  ed.,  338;  15  Vin.,  tit. 
Necessity,  pi.  8;  Maleverer  v.  Spink,  1  Dyer, 
36  b  ;  17  Wend.,  297;  18  Id.,  129;  20  Id.,  144; 
25  Id.,  162,  163,  174;  Respublica  v.  Sparhawk, 
1  Dall.,  357.  The  latter  case  goes  very  fully 
into  the  discussion  of  the  nature  and  extent  of 
the  natural  right  arising  from  pressing  and  in- 
evitable necessity;  and  the  great  fire  which  oc- 
curred in  London  in  1666  is  referred  to,  when 
the  Ld.  Mayor  of  London  refused  to  destroy 
about  forty  wooden  houses,  and  also  certain 
tenements  occupied  by  lawyers,  in  conse- 
quence of  which  the  fire  spread  and  threatened 
the  destruction  of  the  whole  city. 

Starting,  as  I  do,  with  the  indisputable  right 
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which  existed  to  destroy  the  building  in  ques- 
tion, without  reference  to  any  statute,  but  sub- 
jecting, as  it  is  conceded,  the  actors  to  the  in- 
convenience of  justifying  themselves  by  evi- 
dence of  the  actual  existence  of  such  necessity, 
I  can  still  conceive  an  abundant  motive  for  the 
act  in  question.  The  power  was  conferred 
upon  discreet  and  prudent  individuals,  possess- 
ing in  their  official  situation  strong  evidence  of 
the  confidence  of  their  fellow  citizens.  It  was 
suitable  that  the  power  should  be  thus  vested 
in  order  to  prevent  on  the  one  hand  the  ruin- 
ous and  overwhelming  calamity,  that  might  be 
consequent  upon  the  refusal  of  any  person, 
amid  the  consternations  caused  by  the  rapid 
spread  of  the  destructive  conflagration,  to  as- 
sume the  responsibility  of  interposing,  by  the 
exercise  of  this  right,  and  on  the  other  to  pre- 
vent its  exercise  by  the  reckless  and  irresponsi- 
ble, who  might,  in  a  panic,  in  the  absence  of 
any  such  designation  of  persons  upon  whom 
the  duty  should  be  devolved,  uselessly  destroy 
millions  of  property  belonging  to  its  citizens. 
*To  prevent  the  occurrence  of  either  [*475 
of  these  misfortunes,  it  was  wisely  determined 
to  regulate  so  important  a  matter  as  this.  The 
corporate  authorities,  if  they  suggested  the 
law,  proceeded  with  wise  forecast.  They 
caused  it  to  be  provided,  that  tue  city  treasury 
should  stand  charged  with  the  payment  of  the 
loss  occasioned  to  the  owner  of  the  building 
destroyed,  even  were  it  so  situated  that  it 
would  the  next  hour  have  been  consumed  by 
the  conflagration.  It  was  a  penalty  imposed 
to  prevent  the  wanton  and  reckless  exercise  of 
the  authority  given  by  the  Legislature. 

And  it  is  worthy  of  remark,  that  the  plaint- 
iff does  not  aver  that  his  property  would  have 
been  saved  from  the  fire  if  the  building  had 
not  been  blown  up.  For  anything  that  ap- 
pears, it  would  inevitably  have  been  burned 
whether  the  building  was  torn  down  or  not.  I 
maintain  that  as  a  matter  of  state  police,  the 
right  is  unqualifiedly  vested  in  the  Legislature, 
in  order  to  protect  its  citizens  from  any  im- 
pending calamity  arising  from  conflagration, 
pestilential  diseases,  or  any  other  threatened 
and  blighting  evil,  by  special  enactment,  to 
regulate  and  control  its  citizens,  as  to  the  cir- 
cumstances, mode  and  manner  in  which  they 
shall  be  permitted  to  resort  to  this  law  of  over- 
ruling necessity.  The  assumed  necessity  su- 
persedes all  laws  of  general  application,  made 
for  the  preservation  of  life,  liberty  and  prop- 
erty, and  subjects  these  vast  interests  to  de- 
struction by  any  irresponsible  person  who  may 
take  upon  himself  the  exercise  of  the  power  in 
question.  By  the  common  law,  it  is  left  to  be 
exercised  at  the  peril,  and  upon  the  personal 
accountability  of  him  who  shall  resort  to  it, 
promising  him  no  other  reliance  or  depend- 
ence for  immunity,  than  the  verdict  of  his 
peers,  to  be  founded  upon  clear  and  satisfac- 
tory evidence  of  the  overwhelming  nature  of 
the  approaching  calamity,  for  the  staying  of 
which  this  hazardous  and  perilous  right  was 
by  him  exercised. 

The  wisdom  of  the  Legislature,  in  making 
provisions  to  subject  the  mariner  and  his  ves 
sel  to  the  quarantine  laws,  without  providing 
any  compensation  for  the  loss  and  delay,  and 
for  the  confinement  of  the  crew  and  passen- 
gers to  the  prescribed  limits,  has  never  been 
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questioned;  and  yet  these  regulations  are  the 
476*]  exercise  *of  a  power  similar  to  that 
now  brought  iu  question.  During  the  cholera 
season,  the  Legislature,  in  the  exercise  of  the 
same  important  power,  extended  a  very  simi- 
lar police  regulation,  to  be  exercised  by  the 
Boards  of  Health,  created  by  the  law,  over  the 
whole  State.  It  authorized  the  agents  em- 
ployed, in  their  discretion,  arbitrarily  to  de- 
stroy an  unlimited  amount  of  the  property  of 
its  citizens,  for  the  purpose  of  preventing  the 
spread  of  the  disease,  without  imposing  any 
obligation  or  subjecting  them  to  any  responsi- 
bility whatever.  Slat.  1832,  p.  581. 

Was  not  the  power  granted  to  the  Corpora- 
tion of  the  City  of  N.  Y.,  to  be  exercised  by  its 
Mayor  and  two  Aldermen,  to  stay  the  raging 
element,  when  viewed  as  a  police  regulation, 
another  most  salutary,  provident  and  truly 
commendable  exercise  of  the  same  authority? 
Foreseeing  that  the  voluntary  and  unofficial 
exercise  of  the  power  in  question  could  not  be 
relied  on  upon  occasions  little  favorable  to 
calmness  and  deliberation,  and  that  immensely 
important  interests  were  exposed  both  to  the 
hazards  arising  from  inaction  and  from  reckless 
exertions,  the  Legislature  could  not  hesitate  to 
interpose  and,  by  special  enactment,  to  vest  a 
regulated  discretion  somewhere.  And  where 
more  judiciously,  than  in  those  officers  who 
were  already  charged  with  responsible  public 
duties?  And  whaf  would  be  more  likely  to  se- 
cure caution  and  prudence  than  the  liability  to 
which  they  would  subject  their  constituents  to 
pay  for  the  buildings  destroyed? 

The  defendants  have  already,  in  my  judg- 
ment, been  most  unjustly  mulcted  in  heavy 
damages  to  compensate  for  the  destruction  of 
large  amounts  of  personal  property,  which,  to 
me,  it  is  perfectly  evident  the  Legislature  never 
designed  to  provide  any  remedy  for,  against 
the  city.  On  a  careful  perusal  of  Mr.  J.  Bron- 
son's  dissenting  opinion,  in  the  case  involving 
the  construction  of  this  statute,  it  cannot  fail 
to  commend  itself  to  every  unprejudiced  mind. 
Regarding  this  law  as  a  police  regulation,  and 
not  an  exercise  of  the  sovereign  right  of  emi- 
nent domain,  it  will  be  apparent,  1  think,  that 
the  decisions  of  this  court  extending  the  statu- 
tory remedy  not  only  to  the  personal  property 
of  the  owners  of  the  buildings  deposited  there- 
477*]  in,  but  *also  to  their  commissions  on 
goods  belonging  to  others  and  consigned  to 
them  have  gone,  to  say  the  least,  to  the  utmost 
limit  which  any  fair  interpretation  of  the  stat- 
ute would  authorize,  in  favor  of  the  sufferers 
by  the  exercise  of  the  power  in  question.  It 
was  the  building,  and  that  only,  that  the  City 
was  compelled  by  the  natural  construction  of 
the  law  to  pay  for;  and  it  was  for  the  damages 
that  should  be  sustained  to  the  building,  and 
not  such  as  might  be  done  to  the  personal  prop 
erty  of  the  persons  occupying  or  interested  in 
the  building,  that  the  corporate  authorities 
could  tax  the  citizens.  I  allude  to  this  topic 
here,  because.one  important  and  serious  ground 
of  complaint  made  by  the  plaintiff  in  this  case 
is,  that  this  court  has  so  extended  the  provis 
ions  of  the  Act  as  to  embrace  every  other  des- 
cription of  loss  but  the  class  in  which  the 
plaintiff  is  found.  And  for  this  reason,  it  is 
gravely  urged  that  this  court  should  look  with 
favor  upon  this  effort  to  obtain  redress. 
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I  am  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court. 

Porter,  Senator.  In  1806  the  Legislature 
passed  an  Act  entitled  "An  Act  for  the  Better 
Government  of  the  City  of  New  York,"  etc., 
and,  among  many  other  provisions,  it  enacted, 
"  That  when  any  building  or  buildings  in  the 
City  of  N.Y.  shall  be  on  fire,  it  shall  be  lawful 
for  the  Mayor,  or  in  his  absence  the  recorder 
of  the  city,  with  the  consent  and  concurrence 
of  any  two  of  the  Aldermen  thereof,  or  for  any 
three  of  the  Aldermen,  to  direct  and  order  the 
same,  or  any  other  building  which  they  may 
deem  hazardous  and  likely  to  take  fire  or  to 
convey  the  fire  to  other  buildings,  to  be  pulled 
down  or  destroyed."  5  Webs.,  516,  sec.  8.  It 
further  provided,  that  all  persons  interested  in 
any  such  building  might  have  their  damages 
assessed  in  the  manner  provided  in  the  Act; 
and  the  Corporation  was  directed  to  pay  these 
damages.  Sec.  10. 

In  the  case  of  Mayor,  etc. ,  v.  Lord,  17  Wend. , 
285,  which  was  a  case  arising  under  the  stat- 
ute, it  was  decided  by  the  Supreme  Court  that 
the  Corporation  was  liable  to  pay,  after  the  as- 
sessment provided  for  by  the  statute,  the  dam- 
ages sustained  by  the  destruction  of  merchan- 
dise and  other  personal  effects  *which  [*478 
were  in  the  building  at  the  time  of  its  destruc- 
tion, and  were  the  property  of  the  occupant, 
on  the  ground  that  he  had  such  an  interest  in 
the  building  as  was  embraced  in  the  Act;  and 
the  reasoning  of  the  court  went  to  show,  that 
no  person  but  such  as  had  an  interest  or  estate 
in  the  building  was  entitled  to  relief  under  the 
Act.  This  decision  was  affirmed  in  this  court. 
18  Wend.,  129. 

In  Mayor,  etc.,  v.  Stone,  20  Wend.,  139,  an- 
other suit  brought  under  this  Act,  it  was  fur- 
ther held,  that  no  one  but  the  owner  or  person 
having  an  estate  or  interest  in  the  building  de- 
stroyed was  entitled  to  claim  damages  under 
the  Act;  and  that  the  owner  or  lessee  who  had 
goods  on  hand  as  a  factor  or  commission  mer- 
chant and  had  a  lien  upon  the  same  for  charges 
or  advances,  might  claim  damages  to  the 
amount  of  his  lien,  but  not  for  the  value  of  the 
goods.  And  also,  that  one  having  goods  stored 
in  a  building  destroyed,  of  which  he  was  not  a 
tenant  or  occupant,  was  not  entitled  to  com- 
pensation under  the  Act.  The  judgment  last 
mentioned  was  also  affirmed  in  this  court.  25 
Wend.,  157. 

It  thus  appears  that  it  has  been  expressly  de- 
cided that  the  plaintiff  has  no  claim  under  this 
Act.  He  seeks,  therefore,  in  this  suit  to  charge 
the  defendants  with  the  payment  of  his  dam- 
ages, on  the  ground  that  the  defendants  have 
accepted  a  grant  of  power  from  the  State,  be- 
ing a  grant  of  the  eminent  domain,  and  have, 
in  the  exercise  of  that  power,  through  their 
agents  the  Mayor  and  two  Aldermen,  taken  the 
plaintiff's  property  for  the  public  use,  without 
any  provision  having  been  made  by  the  statute 
for  their  payment.  Hence  he  maintains  that 
the  act  being  done  for  the  benefit  of  the  de- 
fendants, and  at  their  instance,  the  law  raises 
the  promise  by  them  to  pay  the  damages.  Prior 
to  the  passing  of  this  Act.  and  now,  in  all  cases 
not  affected  by  it,  the  rule  of  the  common  law 
is  resorted  to.  By  that  rule,  whenever  it  was 
necessary  in  order  to  prevent  the  spreading  of 
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fire,  any  one  might  tear  down  or  destroy  a 
building  without  subjecting  himself  to  an  ac- 
tion by  the  owner. 

In  the  case  of  Mayor,  etc.,  v.  Lord,  just  re- 
ferred to,  Oh.  J.  Nelson  says:  "  No  doubt,  at 
479*]  common  law,  any  person,  in  *case  of 
actual  necessity,  to  prevent  the  spreading  of  a 
fire,  might  prostrate  a  building,  in  a  block  or 
street,  without  being  responsible,  in  trespass 
or  otherwise.  No  legal  redress  existed  for  the 
injury,  though  the  sufferer  might  have  been 
thereby  ruined.  This  was  so  resolved,  among 
other  things,  in  the  Saltpetre  case,  by  all  the 
justices  in  the  reign  of  James  I.  12  Co.,  12. 
'  For  the  commonwealth  a  man  shall  suffer 
damage;  as  for  saving  a  city  or  town,  a  house 
shall  be  plucked  down,  if  the  next  be  on  fire; 
and  a  thing  for  the  commonwealth  every  man 
may  do  without  being  liable  to  an  action. '  See, 
also,  Dyer,  36;  15  Vin.,  tit.  Necessity,  pi.  8; 
Bac.  Elem.,  27,  28,  and  2  Kent,  Com.,  333." 

Such  being  the  common  law,  and  it  belong- 
ing to  every  individual  to  exercise  the  right  or 
to  abstain  from  it  at  discretion,  it  was  doubt- 
less found  by  experience  that  in  a  large  city, 
where  fires  were  frequent  and  large  ones  not 
unfrequent,  and  where  the  means  of  extin- 
guishing them  were  continually  improving, 
and  more  or  less  doubts  hanging  over  the  ques- 
tion of  absolute  necessity,  individuals  were  un- 
willing to  run  the  hazard,  in  any  case,  of  or- 
dering" the  destruction  of  a  building  to  prevent 
the  spreading  of  a  fire.  They  might  be  sub- 
jected to  annoying  lawsuits,  however  pressing 
the  necessity  and  justifiable  the  act,  and  in 
every  instance  they  would  have  cast  upon  them 
the  burden  of  proving  a  case  of  overruling  ne- 
cessity; and  if  they  failed  in  this  respect,  it 
would  involve  them  in  loss  and,  perhaps,  in 
ruin.  And  as  each  case  must  depend  upon  the 
opinions  of  witnesses,  and  as  opinions  are  liable 
to  vary,  an  instance  of  any  one  volunteering 
to  order  a  building  to  be  torn  down  or  blown 
up  must  have  been  exceedingly  rare,  if  it  ever 
happened.' 

It  was  probably  from  such  considerations 
that  the  defendants,  in  their  solicitude  for  the 
welfare  of  the  city,  made  the  application  for 
the  passage  of  the  law  in  question.  They  asked 
that  certain  officers  might  be  authorized  to  ex- 
ercise their  judgment,  in  a  proper  case,  and 
direct  the  destruction  of  buildings  in  order  to 
prevent  the  spread  of  a  fire,  and  that  the  City 
should  be  required  to  pay  the  damages.  This 
Act  was,  pro  tanto,  an  alteration  of  the  com- 
mon law.  It  substituted  the  judgment  of  the 
48O*]  officers  designated,  in  the  *place  of 
actual  necessity;  and  as  an  equivalent  for  the 
great  public  benefit  which  might  and  proba- 
bly would  grow  out  of  the  provision,  it  re- 
quired the  defendants  to  pay  the  damages  spec- 
ified in  the  Act.  The  declaration  states  that 
it  was  under  the  authority  thus  given,  that  the 
store  in  question  was  blown  up  by  the  direc- 
tion of  the  Mayor  and  two  Aldermen,  and  that 
the  goods  of  the  plaintiff  in  the  store  were  de- 
stroyed. 

The  plaintiff  contends  that  the  defendants, 
by  petitioning  for  the  passage  of  the  law  and 
accepting  it,  have  adopted  it  as  a  grant  of  a 
portion  of  the  sovereign  power  of  the  State  to 
the  Corporation  of  the  City,  and  that  any  acts 
done  under  it  by  the  officers  named  in  the  law 
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are  done  in  behalf  of  the  defendants,  and  at 
their  instance.  They  insist  that  the  defend- 
ants are  as  plainly  responsible  for  the  act  of 
the  Mayor  and  Aldermen  in  this  respect,  as 
though  they  had  been  executing  a  city  ordi- 
nance. They  further  claim  that  private  prop- 
erty has  been  taken  for  public  use,  and  that 
the  Constitution  secures  to  the  owners,  in  all 
cases,  a  just  compensation;  and  as  it  was,  in 
this  instance,  taken  by  the  order  of  the  defend- 
ants, that  they  are  liable,  upon  the  principles 
of  the  common  law  to  pay  the  damages. 

The  defendants,  on  the  contrary,  insist  that 
there  is  no  grant  of  power  to  the  Corporation 
in  this  respect,  by  the  provision  in  question, 
but  that  by  the  very  terms  of  the  Act  and  ac- 
cording to  its  true  spirit  and  meaning,  the  del- 
egation of  authority  was  made  to  the  officers 
therein  named,  and  to  them  only;  that,  conse- 
quently, those  officers  were  not  the  agents  of 
the  Corporation,  and  could  not  subject  the  de- 
fendants to  the  payment  of  any  other  damages 
than  those  specified  in  the  statute.  They  also 
maintain  that  if  they  are  made  in  any  manner 
responsible  for  the  acts  of  the  Mayor  and  two 
Aldermen,  as  their  agents,  that  the  destruction 
of  this  property,  under  the  circumstances,  was 
not  the  taking  of  private  property  for  public 
use,  within  the  meaning  of  the  Constitution; 
that  there  is  a  manifest  distinction  between 
that  taking  of  private  property  which  is  occa- 
sionally done  by  virtue  of  the  right  of  eminent 
domain,  for  an  use  in  which  the  public  have 
an  interest,  and  the  destruction  of  a  building 
and  the  property  contained  in  it  to  prevent  the 
spreading  of  a  fire. 

*I  have  not  heard  an  argument  [*481 
which  proves  that  this  grant  has  been  con- 
ferred upon  the  defendants.  It  is  not  pretend- 
ed that  it  is  contained  in  the  language  of  the 
Act,  nor  that  by  any  interpretation  of  the  Act 
itself,  independent  of  all  other  circumstances, 
these  officers  are  made  the  agents  of  the  Cor- 
poration. It  confers  no  private  benefit  upon 
the  Corporation.  The  advantage  it  may  be  to 
the  city  at  large,  does  not  benefit  the  Corpora- 
tion, as  such,  except  in  respect  to  the  property 
it  owns,  and  in  that  respect  it  stands  upon  the 
same  footing  as  individual  citizens. 

It  cannot,  I  think,  be  denied  that  it  was  com- 
petent for  the  Legislature  to  confer  this  au- 
thority upon  officers  of  its  own  designation, 
who  should  be  entirely  distinct  from  and  in- 
dependent of  the  Corporation.  Suppose  it  had 
authorized  the  judges  of  the  Court  of  C.  P., 
or  any  three  members  of  the  Chamber  of  Com- 
merce, as  suggested  by  Judge  Oakley  in  the 
opinion  given  in  the  Superior  Court',  to  per- 
form this  duty,  could  it  then  have  been  pre- 
tended, that  in  ordering  this  act  to  be  done, 
they  were  the  agents  of  the  defendants?  The 
Statute  1  R.  S.,  430,  sec.  29,  authorizes  the 
health  officer,  if  he  shall  judge  it  necessary  to 
prevent  infection  or  contagion,  to  cause  any 
bedding  or  clothing  on  board  a  vessel  subject 
to  quarantine,  or  any  portion  of  her  cargo  that 
he  may  deem  infected,  to  be  destroyed.  In 
doing  this  act,  is  he  the  agent  of  the  corpora- 
tion? And  yet  the  service  that  he  renders  and 
the  act  that  he  does  is  strikingly  similar  in 
character  to  that  done  by  the  Mayor  and  Al- 
dermen in  this  case.  I  think  he  acts  in  obedi- 
ence to  the  command,  and  under  the  authority 
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of  a  public  statute,  and  also  that  the  Mayor 
and  Aldermen  were  so  acting,  at  the  time  they 
gave  the  direction  to  destroy  this  store. 

It  is  insisted  that  certain  extrinsic  circum- 
stances go  to  show  that  this  grant  of  power 
must  have  been  intended  for  the  Common 
Council;  one  of  which  is,  that  they  petitioned 
for  it.  It  seems  to  me  not  to  be  a  necessary 
consequence  of  the  act  of  petitioning,  or  even 
fairly  inferable  from  it  that  the  grant  was  de- 
signed to  be  conferred  upon  them.  Suppose 
the  statute,  instead  of  naming  the  officers,  had 
defined  their  powers  and  duties,  and  author- 
482*]  ized  *the  Governor  to  appoint  them; 
the  substance  of  the  petition  would  have  been 
granted,  but  with  a  single  variation  as  to  the 
mode  of  designating  the  persons  to  exercise  the 
power.  I  do  not  see  why  the  officer  would  not 
have  been  as  much  an  agent  of  the  Corporation 
in  the  one  case  as  in  the  other;  and  yet  it  would 
hardly  have  been  pretended  that  the  Govern- 
or's nominee  could  commit  the  Corporation  be- 
yond the  terms  of  the  statute. 

The  case  having  the  nearest  analogy  to  the 
one  under  consideration  of  any  that  I  find,  is 
that  of  Bailey  v.  Mayor,  etc.,  of  N.  T.,  3  Hill, 
531.  (a)  On  the  petition  of  the  Common  Coun- 
cil, the  Legislature  passed  the  Act  authorizing 
the  construction  of  the  Croton  Aqueduct,  and 
named  the  commissioners  in  the  law.  A  ques- 
tion arose  in  that  case,  as  to  the  liability  of  the 
Corporation  for  the  acts  of  the  commissioners, 
and  they  were  adjudged  to  be  liable.  The  rea- 
son was  that  the  Corporation  had  an  interest  in 
the  grant  made  by  the  law;  it  held  a  large 
amount  of  property  under  it,  had  passed  ordi- 
nances in  respect  to  the  execution  of  the  work 
and  the  doings  of  the  commissioners,  and  in 
every  respect  had  made  the  work  their  own 
and,  consequently,  had  made  the  commission- 
ers their  agents.  I  see  no  force  in  the  argu- 
ment drawn  from  the  fact  that  the  Common 
Council  petitioned  for  this  law.  It  was  simply 
requesting  that  a  specified  power  should  be 
conferred  upon  certain  distinct  functionaries, 
to  be  used  for  the  public  benefit,  and  proposing 
on  their  part  that  the  city  should  pay  certain 
damages  arising  out  of  the  execution  of  that 
power.  For  this  they  could  safely  petition, 
without  being  deemed  the  gran  tees  of  the  pow- 
er, or  without  its  furnishing  any  evidence  to 
prove  them  such. 

It  is  argued  that  the  title  of  the  Act,  which 
is  "An  Act  for  the  Better  Government  of  the 
City  of  New  York,  and  to  Grant  Certain  Ad- 
ditional Powers  and  Rights  to  the  Mayor,  Al- 
dermen and  Commonalty  thereof,  and  to  Ex- 
plain,Continue  and  Amend  the  Respective  Acts 
therein  mentioned,"  shows  that  this  grant  of 
power  was  made  to  the  Corporation.  When  it 
is  recollected  that  this  Act  contains  a  great 
number  of  sections,  and  embraces  many  pro- 
483*]  visions  *relating  to  the  government  of 
the  city,  I  cannot  think  that  such  an  inference, 
without  any  countenance  from  the  language 
of  the  section  containing  this  grant,  is  of  any 
force.  If  the  plaintiff  could  show  that  there 
was  no  grant  of  power  to  the  Corporation  in 
any  other  section,  there  would  be  more  foun- 
dation for  the  inference.  But  this  he  will  not 
pretend.  There  is  no  doubt  of  the  propriety 
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of  referring  to  the  title  of  an  Act  for  the  pur- 
pose of  explaining  its  terms,  when  they  are  not 
clear;  but  I  think  it  will  be  difficult  to  find  au- 
thority for  such  reference  for  the  purpose  of 
showing  that  the  power  conferred  thereby  wa& 
intended  to  be  conferred,  not  upon  the  party 
to  whom  the  power  was  in  terms  granted,  but 
upon  some  other  person  or  authority. 

I  have,  therefore,  come  to  the  conclusion 
that  the  act  of  the  Mayor  and  two  Aldermen 
in  blowing  up  the  store  in  question  was  not 
the  act  of  the  defendants,  nor  one  for  which 
they  are  responsible,  but  that  it  was  done  by 
officers  created  by  the  law  of  the  State,  who 
are  not  amenable  to  the  Common  Council  for 
their  acts  in  the  premises. 

But  as  other  members  of  the  court  may,  per- 
haps, take  a  different  view  of  points  already 
discussed,  I  will  proceed  to  consider  the  other 
principal  branch  of  this  case,  namely:  whether 
the  provision  of  the  Constitution  which  declares 
"that  private  property  shall  not  be  taken  for 
public  use,  without  just  compensation,"  is  ap- 
plicable to  the  case.  This  property  was  de- 
stroyed to  prevent  the  further  ravages  of  the 
fire.  >  I  have  referred  to  another  Act  which  au- 
thorizes the  destruction  of  personal  property, 
to  prevent  the  spread  of  any  pestilential  or  con- 
tagious disease.  Is  this  the  taking  of  private 
property  for  public  use  ?  The  plaintiff's  coun- 
sel have  argued,  that  as  the  taking  of  individ- 
ual property  for  private  use  is  entirely  inde- 
fensible, and  the  case  for  the  defendants  could 
not  be  put  upon  that  ground,  therefore  it  nec- 
essarily resulted  that  the  taking  in  this  case 
was  for  public  use.  I  apprehend  that  the  con- 
stitutional limitation  was  not  designed  for  and 
should  not  be  extended  to  any  such  case  ;  but 
that  the  clause  has  reference  only  to  cases 
where  the  property  of  an  individual  is  taken 
for  some  public  benefit  or  advantage.  A  ves- 
sel *may,  in  a  time  of  war,  be  taken  [*484 
from  the  owner  when  the  interest  of  the  pub- 
lic demands  it;  or  it  may  be  destroyed  to  pre- 
vent its  falling  into  the  hands  of  an  enemy, and 
thereby  increase  its  power  of  aggression  or  re- 
sistance; and  the  owner  would  be  entitled  upon 
this  principle  of  the  Constitution  to  be  paid  a 
just  compensation.  Many  other  cases  might  be 
put,  but  these  are  sufficient  for  the  purposes  of 
illustration.  In  these  cases.and  others  depend- 
ing upon  the  same  principle,  private  property 
is  taken  for  public  use.  The  right  of  eminent 
domain — that  right  which  subjects  the  prop- 
erty of  everyone  to  the  paramount  claim  of  the 
public  when  the  common  interest  or  advantage 
will  be  promoted  thereby — is  here  asserted. 

But  I  think  I  perceive  a  palpable  distinction 
between  the  principle  of  those  cases  and  that 
which  should  be  applied  to  the  one  before  the 
court.  It  seems  to  be  conceded  that,  by  the 
common  law.private  property  may  be  destroyed 
in  cases  of  actual  necessity,  as  of  fire  and  pes- 
tilence, without  subjecting  the  individuals  de- 
stroying it  or  the  public  to  the  payment  of  any 
compensation.  The  counsel  for  the  plaintiff 
insists  that  this  property  was  taken  for  public 
use,  on  account  of  the  common  benefit  or  ad- 
vantage derived  from  its  destruction,  and  that 
the  Constitution  forbids  its  being  thus  taken 
without  compensation.  If  the  Constitution  is- 
made  to  embrace  this  and  the  like  cases,  what 
becomes  of  the  common  law  rule  ?  It  is  clear 
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that  an  overruling  necessity  would  furnish  a 
defense.  But  can  an  act  in  violation  of  a  con- 
stitutional right  be  defended  ?  That  instru- 
ment declares  that  private  property  shall  not 
be  taken  without  just  compensation;  while  the 
common  law  rule  protects  any  individual  who 
has  destroyed  it  in  a  case  of  necessity  and  to 
arrest  a  greater  impending  calamity.  It  has 
not  been  suggested,  in  the  argument  on  this 
point,  that  the  Constitution  has  abrogated  that 
rule;  nor  do  I  perceive  how  the  rule  can  be 
i  mpugned.  It  is  founded  upon  principles  which 
are  above  or  beyond  the  reach  of  constitutional 
restriction,  the  principle  of  preservation  of  life 
and  property  in  cases  of  eminent  hazard,  by 
the  sacrifice  of  that  which  is  less  valuable,and 
which,  from  the  very  exigency  of  the  case, 
must  be  left  to  the  decision  and  determination 
485*]  *of  the  moment.  I  do  not  hesitate  to 
say,  that  any  construction  of  a  constitutional 
provision,  that  shall  sustain  its  power  to  such 
an  extent,  cannot  be  sound.  I,  therefore,  per- 
ceive no  alternative  but  that  we  must  come  to 
the  conclusion  that  the  destruction  of  property, 
in  cases  of  dire  necessity,  of  which  those  of 
fire  and  pestilence  are  very  prominent,  is  not 
a  taking  of  private  property  for  public  use, 
within  the  meaning  of  the  Constitution. 

If  this  could  be  deemed  a  taking  for  any  use 
within  the  meaning  of  the  Constitution,  I  do 
not  feel  the  force  of  the  argument  that  is  urged 
to  show  that  it  was  not  for  public  use.  It  was 
for  some  use,  either  public  or  private  ;  and  if 
not  for  public  use,  then  it  must  have  been  for 
private  use.  If  for  private  use,  can  anyone  tell 
for  whose  use,  or  for  the  use  of  what  street,  or 
neighborhood  or  ward  in  that  city  ?  Can  the 
territorial  line  be  drawn,  within  which  any 
one  can  say  the  use  was  limited  ?  Suppose  a 
fire  was  raging  in  a  small  compact  village.and 
it  was  apparent  that  the  whole  village  must  be 
consumed  unless  some  buildings  should  be  de- 
stroyed, could  it  be  said  such  a  taking  was  not 
for  public  use  ?  If  it  could,  then  I  do  not  see 
how  any  taking  can  be  for  public  use,  unless 
the  whole  public  can  be  in  some  way  benefited 
by  such  taking.  The  preservation  of  the  life 
of  a  citizen  is  a  matter  of  public  interest,  and 
the  taking  away  of  another  life,  under  some 
circumstances,  and  the  destruction  of  private 
property,  probably  under  any  circumstances, 
would  be  justifiable  when  the  saving  of  life  is 
in  question,  in  a  case  of  absolute  necessity. 
The  taking  in  each  case  may,  with  propriety, 
be  said  to  be  for  public  use.  So  the  public  have 
a  deep  interest  in  arresting  the  devastation  of 
a  fire  or  plague,  or  any  other  great  calamity  ; 
and  although  the  immediate  sufferers  are  in  the 
first  instance  a  few  individuals,  yet  the  means 
to  be  employed  for  arresting  the  evil  are  for 
the  public  use. 

The  plaintiff  is  not  entitled  to  any  benefit 
from  the  statute  except  such  as  it  in  terms 
gives.  The  property  was  destroyed  in  obedi- 
ence to  the  direction  of  the  Act,  and  that  hav- 
ing provided  for  certain  compensation, we  must 
presume  that  the  Legislature  did  not  intend 
that  any  other  should  be  recovered.  If  the 
486*]  *Mayor  and  Aldermen  had  been  sued 
for  giving  the  order,  they  might,  perhaps, have 
defended  themselves  on  the  ground  of  an  over- 
ruling necessity.  If  they  could  have  proved 
such  an  exigency  to  have  existed,  or  that  the 
DENIO  2. 


property  would  otherwise  have  been  destroyed 
by  the  fire,  the  common  law  would  have  pro- 
tected them.  Can  that  defense  be  taken  away 
by  the  choice  of  this  mode  of  bringing  their 
action  ?  Read  this  statute  in  connection  with 
the  principles  which,  before  its  date,  were  ap- 
plicable to  the  destruction  of  private  property 
in  cases  of  fire,  and  I  think  its  import  and  ex- 
tent is  this:  The  officers  named  are  authorized 
to  destroy  any  building  in  the  city  that  is  on 
fire,  or  which  they  deem  likely  to  take  fire,  or 
to  convey  fire  to  other  buildings.  But  for  the 
privilege  of  this  power — of  exercising  this  dis- 
cretion— the  city  is  required  to  pay  certain 
specified  damages.  In  respect  to  all  other  dam- 
ages the  sufferer  is  referred  to  his  common  law 
rights. 

What  may  be  equitable  between  the  plaint- 
iff and  the  City,  or  whether  the  statute  stops 
short  in  making  just  and  proper  provision  for 
compensation  for  all  the  property  destroyed, 
are  questions  not  presented  by  the  case,  and 
which  should  not,  I  conceive,  influence  our 
judgment.  I  do  not  think  the  declaration 
shows  any  cause  of  action,  and  am  of  opinion 
that  the  judgment  of  the  Supreme  Court  should 
be  affirmed. 

Hard.  Senator.  The  act  of  destroying  the 
building,  by  which  the  plaintiff  lost  his  goods, 
was  in  the  exercise  of  the  right  of  eminent  do- 
main, and  not  by  virtue  of  the  law  of  overrul- 
ing necessity,  as  contended  for  by  the  defend- 
ants in  error.  The  distinction  between  these 
two  rights,  as  laid  down  in  the  English  books, 
is  confused  and  somewhat  contradictory,  and 
not  consonant  with  our  notion  of  the  rights  of 
private  property. 

The  first  case  on  the  subject  was  the  cele- 
brated Saltpetre  case.  The  government  assert- 
ed the  arbitrary  right  to  provide  munitions  of 
war  from  private  property  under  the  pretext 
of  an  overruling  necessity;  and  all  the  justices 
sustained  it.  12  Co.,  12.  Mouse's  case  was 
one  of  jettison,  where,  in  a  perilous  storm  at 
sea,  the  master  of  a  barge  threw  overboard  a 
part  of  the  valuable *cargo  to  save  the  [*487 
lives  of  the  passengers  and  crew.  Id.,  63. 
This,  too,  was  denominated  a  case  of  overruling 
necessity,  and  very  justly,  as  it  bore  all  the 
characteristic  marks  of  that  class  of 'Cases, 
while  the  other  bore  none  of  them.  But  in 
neither  of  these  cases  was  the  true  distinction 
taken.  In  the  first  case  the  saltpetre  was  taken 
by  public  authority  for  the  general  public 
good;  while  in  the  other  the  property  was  de- 
stroyed by  private  authority  and  for  individual 
benefit.  The  contradictory  character  of  the 
cases  reported  in  the  English  books  may  be  the 
result  of  the  arbitrary  constitution  of  their 
government.  Under  a  well  regulated,  popular 
government,  the  rights  of  private  property  are 
liberally  interpreted  and  cases  of  overruling 
necessity  strictly  defined,  from  a  regard  to  the 
just  rights  of  the  citizen,  while  under  the  reign 
of  a  tyrant  the  rights  of  the  Crown  are  re- 
garded with  greater  indulgence,  and  cases  of 
necessity  more  frequently  occur  from  motives 
of  interest  on  the  part  of  the  government. 
Such,  no  doubt,  were  the  circumstances  which 
gave  rise  to  the  confusion  in  the  English  law 
upon  this  subject.  The  arbitrary  exercise  of 
this  right  by  that  government  in  derogation  of 
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the  rights  of  the  citizens,  whereby  private  prop- 
erty was  frequently  taken  without  consent  and 
without  compensation,  drew  out  from  the  pa- 
triots of  the  Revolution  our  declaration  of 
rights.  The  burden  of  their  complaints  was 
that  the  rights  of  private  property  were  tram- 
pled upon  by  public  authority,  that  officers 
were  sent  among  us  "to  harass  our  people  and 
•eat  out  their  substance,"  and  that  soldiers  were 
quartered  among  us  without  our  consent. 
Hence  originated  that  popular  struggle.  It  is 
a  historical  fact  that  free  institutions  have  gen- 
erally originated  in  some  arbitrary  invasion  of 
private  rights  on  the  part  of  the  government 
which  preceded  their  establishment.  Magna 
Charta  was  extorted  from  a  tyrant;  and  the  in- 
dependence of  America  was  the  result  of  im- 
perial oppression  exercised  in  hostility  to  pri- 
vate rights.  The  abuse  of  the  admitted  rights 
which  inevitable  necessity  confers,  and  the 
habit  of  confounding  these  rights  with  the  doc- 
trines of  prerogative,  disregarding  the  just 
•distinction  between  them,  probably  led  to  the 
provision  in  our  Constitution  forbidding  pri- 
vate property  from  being  taken  for  the  public 
•use  without  just  compensation. 
488*]  *This  provision  places  the  distinc- 
tion upon  its  true  merits;  it  guards  the  citizen 
from  the  oppressive  exercise  of  the  right  of 
•eminent  domain  under  the  pretense  of  over- 
ruling necessity,  while  it  leaves  that  right 
where  the  rules  of  the  common  law  found  it: 
an  instrument  of  self-defense  or  self-protec- 
tion; or  in  case  of  imminent  danger,  the  right 
of  an  individual  to  take  or  destroy  the  proper- 
ty of  another  of  less  value  to  save  his  own  of 
freater  value.  It  does  not  afford  a  justiflcation, 
ut  furnishes  an  excuse  for  a  violation  of  law, 
arising  out  of  an  overruling  necessity,  in  order 
to  protect  life  or  property.  The  right  of  em- 
inent domain,  in  the  Constitution,  is  subject  to 
two  limitations.  It  must  be  exercised  for  the 
public  use,  and  compensation  must  be  made  to 
the  party  injured.  Here,  then,  is  found  in  the 
organic  law  of  the  State — the  law  of  laws — a 
positive  provision,  unlimited  in  its  extent,  or 
limited  only  by  the  objects  of  its  contempla- 
tion, that  compensation  shall  be  made  for  pri- 
vate property  taken  for  public  use.  If  the 
property  in  question  was  taken  in  the  exercise 
of  this  right,  it  clearly  establishes  the  right  to 
recover. 

This  right  of  eminent  domain,  residing  in 
the  State,  may,  under  the  limits  of  the  Consti- 
tution, be  conferred  upon  or  delegated  to  a  pri- 
vate or  municipal  corporation;  and  if  accepted, 
the  obligation  to  make  compensation  attaches 
to  the  grantee.  This  is  a  point,  I  believe,  not 
controverted  on  the  argument.  But  the  formal 
objection  is,  that  by  the  Act  of  1806,  4  Web., 
p.  516,  sec.  8,  subsequently  embodied  in  the 
Laws  of  1813,  the  State  did' not  intend  to  grant 
the  right  of  eminent  domain  in  this  particular, 
nor  did  the  Corporation  intend  to  accept  such 
grant.  To  answer  this  objection  the  plaintiff 
refers  to  the  title  of  the  Act  as  evidence  of  the 
intentions  both  of  the  grantor  and  grantee — 
the  State  and  the  Corporation.  There  is  no 
doubt  but  that  this  kind  of  evidence  may  be 
introduced  where  the  intentions  of  the  Legis- 
lature as  to  the  general  object  and  application 
of  the  statute  is  sought  for,  as  in  this  case. 

The  title  of  the  statute  is,  "An  Act  for  the 
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Better  Government  of  the  City  of  New  York, 
and  to  Grant  Certain  Additional  Powers  and 
Rights  to  the  Mayor,  Aldermen  and  Common- 
alty *thereof."  The  Act  contains  twen-  [*489 
ty  sections,  in  every  one  of  which  there  are 
provisions  for  the  City  of  N.  Y. ;  and  the  pre- 
amble shows  that  the  sole  motive  of  the  Act  is, 
the  "great  extension  and  increase  in  the  trade 
and  inhabitants  of  the  city;"  and  most  of  the 
sections  commence  by  enacting  that  "It  shall 
and  may  be  lawful  for  the  Mayor,  Aldermen 
and  Commonalty,"  clearly  showing  that  the 
grant  was  to  them  in  their  corporate  capacity. 

The  8th  section,  under  which  the  Mayor  and 
two  Aldermen  justify  the  destruction  of  the 
property,  it  is  true,  provides  that  it  shall  be 
lawful  for  the  Mayor  and  two  Aldermen,  or 
the  Recorder  and  two  Aldermen,  or  in  case  of 
their  absence  three  Aldermen,  to  remove  any 
building,  etc.  But  this  circumstance  cannot 
indicate  the  intention  of  the  Legislature,  to 
distinguish  this  section  from  the  other  parts 
of  the  Act,  and  to  take  it  out  of  the  general 
object  and  design  of  the  law.  It  is  in  pan 
materia  with  the  other  sections  of  the  Act  in 
regard  to  its  general  objects,  and  must  refer 
to  the  same  preamble  and  title. 

The  exigencies  for  which  the  Legislature 
were  providing  were  of  such  a  character  as  in 
most  cases  to  require  prompt  action,  and  hence 
the  convenience  and  safety  of  the  city  neces- 
sarily required  that  these  extraordinary  powers 
should  be  lodged  in  the  hands  of  a  few  per- 
sons, and  that  those  persons  should  be  men  of 
efficiency  and  fidelity.  But  the  circumstance 
that  they  should  be  designated  in  the  Act,  af- 
fords no  evidence  that  they  are  constituted  the 
official  agents  of  the  State,  and  not  of  the  Cor- 
poration, as  is  contended  by  the  defendants. 
If  this  construction  be  admitted,  it  might  with 
equal  propriety  be  contended  that  in  the  case 
of  moneyed  corporations  where  the  Legisla- 
ture grants  a  charter  and  authorizes  the  ap- 
pointment of  a  particular  officer,  as  that  of 
director,  and  designates  a  special  duty  to  be 
performed  by  him,  he  acts  as  the  agent  of  the 
State  in  executing  the  office,  and  that  the  State 
must  be  held  responsible  for  neglect  or  official 
misfeasance,  although  the  Act  itself  is  at  the 
instance  and  for  the  benefit  of  the  corporation. 
True  the  Act  in  question  grants  the  power  to 
remove  or  destroy  buildings,  etc.,  at  the  dis- 
cretion of  the  Mayor  and  two  Aldermen,  but 
in  the  *same  section,  as  it  is  found  in  [*49O 
the  original  law  passed  in  1806,  they  are  di- 
rected to  cause  the  damages  to  be  assessed; 
and  after  the  assessment  is  confirmed  by  the 
Mayor's  Court,  the  damages  are  to  be  collected 
ana  paid  by  the  Mayor,  Aldermen  and  Com- 
monalty. 

The  Corporation,  by  this  express  condition, 
were  made  answerable  for  the  damages  occa- 
sioned by  the  acts  of  those  officers,  and  it  is 
absurd  to  pretend  that  the  intention  of  the  par- 
ties was  to  make  the  Corporation  responsible 
for  the  consequences  of  the  office  or  agency, 
unless  it  had  the  power  to  control  it.  It  is 
clear  to  my  mind  that  the  real  intention  of  the 
parties  was:  the  Corporation  to  ask  for,  and 
the  State  to  grant,  an  additional  corporate 
power,  namely  :  the  right  of  eminent  domain, 
subject  to  constitutional  limitation;  and  that,  by 
accepting  the  grant,  the  Corporation  became 
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legally  liable  to  pay  for  the  property  destroyed 
in  the  execution  of  the  power  or  trust  com- 
mitted to  it. 

There  is  one  other  fact  alluded  to  in  Kent's 
Notes  on  theMontgomery  Charter  of  N.  Y. ,  Ken t, 
City  Charter,  p.  19,  which  seems  to  strengthen 
this  view  of  the  case.  By  the  llth  section  of 
that  charter,  Governor  Dongan  granted,  for 
the  better  government  of  the  city  and  the  wel- 
fare of  the  citizens,  to  the  mayor,  aldermen 
and  commonalty,  and  to  their  successors,  that 
the  mayor,  recorder  and  aldermen,  or  the 
mayor  and  three  aldermen,  might  have  full 
authority,  under  the  seal  of  the  corporation,  to 
make  free  citizens,  etc.  Here  was  a  power  grant- 
ed to  the  corporation,  to  be  held  and  exercised 
by  three  of  its  officers,  precisely  like  the  pro- 
vision of  the  Act  under  review,  with  the  ex- 
ception that  the  duties  to  be  performed  were 
dissimilar,  and  that  the  phraseology  of  the 
grant  was  different  from  that  adopted  by  the 
simplicity  of  modern  legislation.  The  duties 
to  be  performed  were  prescribed  in  the  char- 
ter, and  the  agents  to  perform  them  were  desig- 
nated by  the  grantor;  still  it  was  granted  for 
the  benefit  of  the  corporation,  and  adopted  by 
it  as  a  part  of  its  charter;  and  no  pretense,  I 
apprehend,  will  be  made  that  they  were  the 
agents  of  the  State. 

If  I  am  right  in  the  view  I  have  presented, 
then  the  right  of  eminent  domain,  with  dis- 
cretion to  exercise  it,  was  granted  to  the  Mayor 
and  two  Aldermen,  as  agents  for  the  Corpora- 
491*]  tion  and  *for  its  benefit,  and  the  Cor- 
poration accepted  the  grant,  subject  to  the  con- 
stitutional limitation;  and  when  the  building 
was  destroyed  the  Corporation  became  liable 
to  pay  a  just  compensation  for  the  property 
destroyed  in  consequence  of  blowing  up  the 
building.  I  am,  therefore,  of  opinion  that  the 
judgment  of  the  Supreme  Court  should  be  re- 
versed. 

Senator  Lawrence  also  delivered  an  opin- 
ion in  favor  of  reversing  the  judgment  of  the 
Supreme  Court. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  affirmance — Senators  Bockee,  Clark,  Corn- 
ing, Denniston,  Lott,  Mitchell,  Porter,  Putnam, 
Scott,  Sherman,  Varian  andVarney — 12. 

For  reversal — Senators  Burnham,  Hard,  Law- 
rence, Rhoades  and  Works — 5. 

Judgment  afflrmed.(a) 

Destruction  of  private  property  to  protect  public 
interests— Compensation.  Reviewed— 13  Minn.,  40,41; 
39  Iowa,  581 ;  18  Am.  Rep..  51,  57. 

Explained— 29  Hun,  449. 

Cited  in— 13  N.  Y.,  402,  439:  42  N.  Y.,  53;  76  N.  Y., 
562 ;  1  Lans.,  86 ;  13  Barb.,  36 ;  20  Barb.,  205.  232 ;  52 
Barb.,  551 ;  54  Barb.,  178  ;  11  How.  Pr.,  328 ;  12  How. 
Pr.,  268 ;  9  Abb.,  N.  S.,  55 ;  2  Park.,  a50,  464,  519 :  97 
U.  S.,  670 ;  50  Tex.,  628 ;  32  Am.  Rep.,  340,  616. 

Municipal  corporation— Liability  for  acts  of  offi- 
cers in  respect  to  duty  specifically  imposed.  Followed 
-71  N.  Y..  584,  587. 

Cited  in-62  N.  Y.,  164;  20  Am.  Rep.,  469;  6  Hun, 
91 ;  8  Hun.  40  ;  54  Md.,  358 ;  39  Am.  Rep.,  396. 

Also  cited  in— 82  N.  Y.,  440. 

(a)  This  case  was  decided  in  December,  1844.  At 
the  same  term  and  immediately  before  the  vote 
above  mentioned  was  taken,  the  case  of  Lawrence 
et  al.  against  the  same  defendants,  which  involved 
the  same  and  some  other  questions  of  less  impor- 
tance, came  on  for  decision,  when  it  appeared  that 
there  were  only  sixteen  members  of  the  court  pres- 
ent who  had  heard  the  argument,  nine  of  whom 
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voted  for  affirmance  and  seven  for  reversal;  but 
the  cause  was  necessarily  left  undecided.  The  opin- 
ions of  Senators  Sherman,  Porter  and  Hard,  sub- 
stantially as  above  reported,  were  delivered  in  that 
cause,  and  were  again  referred  to  as  the  reasons  for 
the  votes  of  those  Senators  in  this  cause.  Owing 
to  the  great  importance  of  the  question  and  the 
amount  in  controversy,  the  court,  in  the  summer 
of  1845,  permitted  the  cause  of  Lawrence  v.  The 
Mayor,  etc.,  to  be  again  argued,  and  at  this  term 
(Dec.,  1845)  the  judgment  of  the  Supreme  Court 
rendered  pursuant  to  the  opinion  of  Mr.  Justice 
Bronson,  reported  ante,  p.  464,  was  affirmed,  the 
President,  the  Chancellor  and  sixteen  Senators  vot- 
ing for  affirmance,  and  four  Senators  for  reversal. 
The  Chancellor  delivered  a  written  opinion,  in  which 
he  held  the  decision  of  the  court  in  the  case  of  Rus- 
sell v.  The  Mayor,  etc.,  above  reported,  to  be  con- 
clusive upon  the  principal  question,  and  which  he 
declared  to  be  in  accordance  with  his  own  judgment. 


*MILLER  ET  AL.,  Appellants,  [*492 

v. 
GABLE  ET  AL.  ,  Respondents. 

Conveyance  in  Trust  to  Religious  Corporation — 
To  Promote  Teaching  of  Certain  Doctrines — 
Diversion  of  Funds  to  Support  of  Different 
Doctrines — Jurisdiction  of  Court  of  Chancery 
—  What  Changes  Will  Not  Constitute  a  Violation 
of  the  Trust  —  Evidence  as  to  Purposes  for 
Which  Property  Was  Intended— Relation  be- 
tween Individual  Church  and  Church  Judi- 
catures of  a  Denomination  —  Renewal  and 
Breaking  off  of  Such  Relations — Title  to  Prop- 
erty. 

Where  property  is  conveyed  to  a  religious  cor- 
poration, or  to  a  religious  society  which  afterwards 
becomes  incorporated,  to  promote  the  teaching  of 
particular  religious  doctrines,  and  the  funds  are  at- 
tempted to  be  diverted  to  the  support  of  different 
doctrines,  it  is  the  duty  of  the  Court  of  Chancery, 
under  its  general  jurisdiction  over  trusts,  to  inter- 
pose for  the  purpose  of  carrying  the  trust  into  exe- 
cution according  to  the  intention  of  the  donors. 
Semble. 

It  is  not  a  defense  to  a  suit  brought  to  enforce 
such  a  trust,  that  the  deviation  from  the  faith  and 
doctrine,  to  which  the  property  was  devoted  by  the 
donors,  is  sanctioned  by  a  majority  of  the  church 
or  congregation,  who,  through  trustees  chosen  by 
such  majority,  are  administering  the  trust  accord- 
ing to  their  views.  Semble. 

In  the  case  of  a  clear  violation  of  a  well  denned 
trust  of  this  character,  the  court  would  be  bound  to 
interfere  upon  the  complaint  of  a  minority  against 
a  majority  of  the  congregation.  Semble. 

In  ascertaining  the  purposes  to  which  property 
conveyed  to  a  church  was  intended  to  be  devoted, 
the  language  of  the  conveyance,  if  clear  and  un- 
equivocal, is  conclusive.  If  the  language  is  in- 
definite, extrinsic  evidence,  such  as  the  tenets  held 
by  the  donor,  or  the  faith  then  actually  taught  by 
the  donees,  and  the  circumstances  under  which  the 
gift  was  made,  is  admissible  in  ascertaining  the  in- 
tention. Per  Gardiner,  President. 

Land  was  conveyed  to  trustees  in  1765,  for  the  use 
of  a  church  known  as  the  German  Reformed  Church 
of  the  City  of  N.  Y.,  which  was  Calvinistic  in  doc- 
trine, and  in  the  declaration  of  trust,  was  called  the 
Calvinistic  Church  in  the  City  of  N.  Y.,  worshiping 
in  the  German  language ;  which  declaration  of 
trust  stated  that  the  property  was  purchased  by 
contributions  from  certain  German  and  Swiss  in- 
habitants of  the  City  of  N.  Y.,  with  the  assistance  of 
divers  charitable  and  well  disposed  persons,  as  a  site 
for  a  church  for  the  worship  of  God,  and  that  all 
parties  were  inclined  to  preserve  the  estate  in  all 
times  coming,  for  the  pious  uses  aforesaid.  The 
trust  so  created  is  not  limited  to  the  exclusive  use 
of  a  congregation  holding  the  doctrines  denomi- 
nated Calvinistic ;  and  such  trust  is  not  violated  by 
the  application  of  the  property  by  a  majority  of  the 
congregation,  to  the  maintenance  of  public  wor- 
ship according  to  the  doctrines  of  any  other  evan- 
gelical denomination  of  Christians.  Per  Gardiner, 
President. 
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And  where  the  church  referred  to  in  such  declara- 
tion of  trust,  though  formerly  independent,  was 
then  connected  with  the  Reformed  Dutch  Church, 
and  had  become  subordinate  to  the  ecclesiastical 
judicatures  of  that  church,  and  continued  so  con- 
nected for  several  years,  after  which  the  connection 
was  suspended,  and  again  renewed,  and  finally 
broken  off ;  and- a  majority  of  the  congregation  de- 
voted the  property  to  the  maintenance  of  its  wor- 
ship as  an  independent  church,  though  a  minority 
adhered  to  the  connection  with  the  Dutch  Church ; 
held,  that  there  was  no  violation  of  the  trust. 

A  religious  society,  subordinate  to  church  judi- 
493*]  catories,  declares  itself  independent,  *and  be- 
comes incorporated  under  the  general  Act,  and  then 
purchases  land,  which  is  conveyed  to  the  corpora- 
tion ;  such  corporation  is  entitled  to  administer  the 
estate  so  purcnased  independently  of  such  church 
judicatories.  Per  Beers,  Senator. 

Where  a  church  organized  on  the  basis  of  inde- 
pendency, afterwards  unites  with  the  organization 
of  another  church,  by  becoming  subordinate  to  its 
judicatories,  such  union,  so  far  as  the  temporalities 
are  concerned,  is  binding  only  so  long  as  the  parties 
to  it  mutually  consent  to  its  continuance.  Per 
Gardiner,  President. 

The  denominational  name  of  a  religious  corpora- 
tion or  society,  to  which  a  donation  is  made,  and  the 
doctrines  actually  taught  therein  at  the  time  of  the 
gift,  may  be  resorted  to  in  order  to  limit  and  define 
the  trust  in  respect  to  doctrines  usually  considered 
fundamental,  such  as  those  in  dispute  between 
Trinitarians  and  Unitarians ;  but  not  as  to  lesser 
shades  of  doctrine.  Per  Gardiner,  President. 

Trustees  of  an  incorporated  church  cannot  be  de- 
vested  of  the  temporalities,  on  the  ground  that  they 
are  used  to  pay  the  salary  of  a  minister  holding 
doctrines  repugnant  to  the  tenets  of  the  church,  but 
who  has  been  chosen  by  the  body  authorized  to  se- 
lect the  ministers— it  being  no  part  of  the  duty  of 
the  trustees  to  call  the  minister,  but  only  to  pay  the 
salary  of  the  minister  regularly  called  by  the  proper 
authority.  Per  Beers,  Senator. 

The  question,  whether  a  conveyance  of  property 
for  the  support  or  propagation  of  principles  hostile 
to  the  Christian  religion  can  be  upheld-  in  this  State, 
discussed  by  the  Assistant  Vice-Chancellor  in  the 
court  below. 

Citations— 7  Paige,  78,  282 ;  3  JR.  S.,  207 :  7  Halst., 
205,  206 ;  1  Watts  &  S.,  1, 37  ;  2  Serg.  &  R.,  543 :  7  Serg. 
&  R.,  539,  556 ;  3  Meriv.,  400,  409, 415 :  1  Dow,  P.  C.,  1 ; 
2  Jac.  &  W.,  245 ;  2  Russ.,  114 ;  3  Ves.  &  B.,  150 :  3 
Mylne  &  C..  72;  1  Mylne  &  K.,  446,  582;  7  Sim.,  290. 
308,  309,  n.  310 :  1  Win.  &  Mary,  sess.  1,  ch.  18 ;  1  Con. 
&  L.,  210 ;  3  Paige,  296 ;  1  Monr.  L.  &  Eq..  215 ;  3  Mos- 
heim.  274,  n.  278:  3  D'Aubigne.  Ref.,  316,  andn.;  14 
Du  Pin.  Ecc.  Hist.,  122, 134 ;  Calvin,  Inst,  ch.  16,  sec. 
17 ;  ch.  17,  art.  18 ;  In  Rom.,  cap.  9,  verse  19 ;  Law- 
rence, Bampton  Lectures,  286,  288,  443  :  Opera,  Vol. 
2,  p.  118,  ed.  1581 ;  Zwingli,  Vol.  2,  pp.  118, 174, 279, 371, 
559 ;  Mosheim,  Bk.  V.,  Cent.  17,  sec.  2,  pt.  2 ;  Brandt, 
Hist.  Ref.,  Vol.  3,  pp.  3,  80.  83,  280,  289,  399,  400 :  Mos- 
heim, Vol.  4,  p.  80, 130 ;  2  R.  S..  466.  sec.  57 ;  9  Wend., 
401. 

A  PPEAL  from  the  Court  of  Chancery.  The 
1.L  respondents,  Henry  Gable  and  five  other 
persons  claiming  to  be  trustees  of  the  religious 
corporation  called  "  The  Corporation  of  the 
German  Reformed  Church  in  the  City  of  New 
York,"  filed  their  bill  in  behalf  of  themselves 
and  the  other  trustees  and  corporators,  against 
the  appellants,  who,  it  was  suggested,  claimed 
to  be  trustees,  and  were  in  possession  of  the 
temporalities,  for  a  surrender  of  the  estate, 
property  and  books  of  the  Church,  and  for  an 
account  of  what  the  defendants  had  received, 
and  also  for  a  perpetual  injunction  against 
their  further  intermeddling  with  the  temporal 
concerns  of  the  Church,  and  against  allowing 
the  pulpit  to  be  occupied  by  any  minister  not 
in  connection  with  the  Reformed  Dutch 
Church.  The  bill  stated  that  the  German  Re- 
formed Church  of  the  City  of  N.  Y.,  repre- 
sented by  the  complainants,  was  a  component 
part  of  the  Reformed  Dutch  Church  in  North 
America,  and  in  common  with  that  Church, 
professed  the  distinctive  doctrines  and  prac- 
ticed the  religious  rites  set  forth  and  promul- 
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gated  by  the  National  Synod  of  Dort,  held  in 
the  years  1618  and  1619,  and  that  the  doctrines 
so  held  *are  distinguished  as  Calvinist-  [*494 
ic,  in  opposition  to  another  class  of  doctrines 
denominated  Arminian  ;  that  these  doctrines 
are  not  reconcilable  with  each  other,  and  that 
the  principles  involved  in  them  are  deemed  to 
contain  some  of  the  fundamental  principles  of 
Christianity,  and  constitute  terms  of  commun- 
ion in  the  denominations  by  which  they  are 
respectively  held,  and  that  the  members  of  the 
Reformed  Dutch  Church,  including  the  legit- 
imate members  of  the  Church  represented  by 
the  complainants,  cannot  conscientiously  com- 
mune with  Arminians;  that  the  Reformed 
Dutch  Church  in  North  America,  by  its  Con- 
stitution adopted  in  1772,  recognized  and  de- 
clared the  doctrines  rules  and  usages,  pro- 
claimed by  the  Synod  of  Dort,  and  organized 
itself  as  a  religious  body  in  the  following  form: 
each  separate  church  is  governed  by  a  Consis- 
tory composed  of  the  minister.elders  and  dea- 
cons, from  which  an  appeal  lies  to  the  Classis, 
a  body  consisting  of  representatives  from  the 
several  churches  under  its  charge ;  that  the 
several  classes  send  delegates  to  a  particular 
synod,  which  is  the  next  judicatory  in  order, 
from  which  latter  body  an  appeal  lies  to  the 
General  Synod,  as  a  tribunal  of  the  last  resort, 
and  that  no  particular  church,  or  its  members 
or  officers,  can  lawfully  withdraw  from  the 
connection  ;  and  also,  that  pastors  and  minis- 
ters of  the  several  churches  are  provided  and 
are  required  to  be  approved  by  the  Classis  to 
which  the  particular  church  is  subject.  It  also 
stated  that  the  Church  represented  by  the 
complainants  sent  delegates  to  the  assemblies 
which  agreed  upon  the  Constitution  of  the 
Reformed  Dutch  Church,  and  that  it  was  at- 
tached, and  made  subordinate  to  the  Classis  of 
the  City  of  N.  Y.  That  before  its  incorpora- 
tion, which  took  place  under  the  general  Act, 
in  1784,  the  members  of  this  Church  contrib- 
uted towards  the  purchase  of  a  site  for  and  the 
erection  of  a  church  edifice  on  Nassau  St., and 
shortly  after  its  incorporation,  it  became  the 
purchaser  of  a  number  of  lots  in  the  upper  part 
of  the  city,  now  on  Forsyth  St.,  and  procured 
the  same  to  be  conveyed  to  the  trustees  ;  and 
that  in  1822,  the  church  building  on  Nassau 
St.  was  sold  by  the  Corporation,  and  the  pro- 
ceeds of  the  sale,  with  an  additional  amount 
contributed  by  the  congregation, were  expend- 
ed in  the  erection  *of  a  new  church  on  [*495 
a  part  of  the  lots  on  Forsyth  St.  During  this 
time,  and  until  1825,  it  is  alleged  that  the 
Church  in  question  was  connected  with  and 
constituted  a  part  of  the  Reformed  Dutch 
Church,  and  that  the  several  donations  and 
contributions  above  mentioned,  were  made  with 
a  view  to  inculcate  the  doctrines  set  forth  in 
the  acts  of  the  Synod  of  Dort.and  in  the  stand- 
ards of  the  Reformed  Dutch  Church.  That  in 
1825,  a  portion  of  the  congregation  made  an 
application  to  the  Classis  to  dissolve  the  con- 
nection between  this  Church  and  the  Reformed 
Dutch  Church,  but  the  Classis  withheld  its 
consent,  and  the  congregation  submitted,  and 
that  the  Classis  has  never  at  any  time  re- 
nounced its  authority  over  the  Church, though 
it  is  admitted  that  in  consequence  of  difficul- 
ties and  divisions  in  the  congregation,  the 
Classis,  for  a  considerable  time  prior  to  the 
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commencement  of  this  suit,  had  suspended  the 
active  exercise  of  its  jurisdiction  over  the 
Church, and  during  that  time  ministers  were — 
by  the  defendants  and  their  adherents — irreg- 
ularly called  and  employed,  who  were  not  ap- 
pointed or  recognized  by  the  Reformed  Dutch 
Church,  and  some  of  whom  were  independent 
in  respect  to  church  government,  and  others 
belonged  to  denominations  not  in  communion 
with  that  Church,  but  were  ministers  of  the 
Lutheran  Church,  and  held  doctrines  essen- 
tially differing  from  those  of  the  Reformed 
Dutch  Church, and  which  are  distinguished  as 
Arminian  ;  and  that  such  ministers  were  paid 
out  of  the  funds  of  the  Church;  and  that  sup- 
plies regularly  provided  and  approved  by  the 
Classis  were  not  permitted  to  officiate  as  min- 
isters in  the  Church  ;  and  furthermore,  that 
the  defendants,  and  those  acting  with  them, 
have  declared  themselves  a  free  church,  and 
have  devoted  the  temporalities  to  the  support 
of  doctrines  incompatible  with  the  standards 
of  the  Reformed  Dutch  Church;  and  that  the 
defendants  and  their  adherents,  by  indiscrim- 
inately admitting  members  of  the  congregation 
who  would  co-operate  with  them,  having  ac- 
quired a  nominal  majority  of  the  worshipping 
members  of  the  Church,  in  the  month  of  May, 
1837,in  order  to  secure  a  majority  in  the  Board 
of  Trustees,  illegally  procured  a  resolution  to 
be  passed  reducing  the  number  of  the  trustees 
from  nine  to  six,  and  thereupon  cut  off  three 
496*]  of  *the  members  of  the  Board  of  Trust- 
ees who  adhered  to  the  doctrines  of  and  the 
connection  with  the  Reformed  Dutch  Church; 
whereupon  the  complainants,  being  a  majority 
of  the  legal  trustees,  and  those  acting  with 
them,  proceeded  to  complete  a  reorganization 
of  the  congregation  in  conformity  to  the  doc- 
trines, worship  and  government  of  the  Re- 
formed Dutch  Church,  but  their  opponents 
afterwards  abandoned  the  resolution  reducing 
the  number  of  trustees  ;  that  the  Board  of 
Trustees  recognized,  by  those  who  adhered  to 
the  complainants,  filed  a  bill  in  the  Court  of 
Chancery  against  the  opposite  party,  but  ow- 
ing to  some  informality  in  not  bringing  the 
proper  parties  before  the  court,  the  complain- 
ants were  advised  that  they  could  not  prevail, 
and  they,  therefore,  voluntarily  consented  to  j 
the  dismissal  of  the  suit,  but  the  defendants,  ' 
by  force  of  some  interlocutory  orders  which 
had  been  made  in  the  progress  of  the  cause.in 
the  month  of  December,  1838,  obtained  the 
temporary  possession  of  the  Church  in  Forsyth 
St.,  and  of  all  the  temporalities,  including  the 
seal  and  the  books  and  papers,  and  that  they 
have  from  that  time  hitherto  held  the  posses- 
sion of  the  same,  avowedly  for  the  worship  of 
an  independent  congregation,  wholly  discon- 
nected with  the  Reformed  Dutch  Church  and 
its  judicatories,  and  that  they  claim  the  right 
to  introduce  whatever  doctrine,  worship  and 
church  government  a  majority  of  the  members 
shall  think  proper.  That  during  the  pendency 
of  that  suit,  the  members  of  the  congregation 
adhering  to  the  complainants,  memorialized 
the  Classis  of  the  City  of  N.  Y.  for  aid  and  di- 
rection in  the  premises,  and  that  the  Classis 
thereupon,  by  resolution,  re-asserted  its  juris- 
diction over  the  Church,  and  appointed  a  tem- 
porary supply  for  the  pulpit.  The  complain- 
ants claim  that  they  are  the  majority  of  the 
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true  and  only  legal  Board  of  Trustees  of  the 
Church,  although  reduced  in  number  by  the 
defection  of  the  other  trustees,  who  refuse  to 
act  with  them;  and  that  the  complainants,and 
those  who  adhere  to  them,  are  the  true  and 
only  legitimate  successors  of  the  said  German 
Reformed  Church  ;  and  that  the  defendants 
pretend  that  they  are  the  legal  Board  of  Trust- 
ees, and  that  they,  and  those  who  adhere  to 
their  party,  are  the  legitimate  corporators, and 
that  they  keep  and  withhold  the  temporalities, 
*which  are  stated  to  be  of  the  value  of  [*497 
over  $50,000,  from  the  complainants. 

The,  defendants  put  in  the'ir  joint  and  several 
answer,  in  which  they  admit  that  they  claim 
to  be,  and  insist  that  they  and  four  other  per- 
sons who  are  named  are  the  legal  Trustees  of 
the  Corporation  of  the  German  Reformed 
Church  in  the  City  of  N.  Y.  They  deny  that 
for  sixteen  years  last  past  the  Church  which 
they  claim  to  represent  has  had  any  connection 
with  the  Reformed  Dutch  Church  of  North 
America,  and  say  that  the  connection  which  at 
one  time  existed  was  dissolved  and  put  an  end 
to  about  the  year  1823,  and  they  insist  that 
such  connection  was  wholly  voluntary,  and 
that  their  Church  had  a  right  to  withdraw 
from  such  connection  whenever  it  saw  fit;  but 
if  this  were  otherwise,  that  the  Reformed 
Dutch  Church  has  forfeited  its  rights  over 
them  by  non-user.  They  admit  that  the  doc- 
trines denominated  Calvinistic  and  Arminian 
are  somewhat  variant,  but  not,  as  they  think, 
irreconcilable  or  repugnant  to  each  other;  and 
they  say  that  the  Church  which  they  claim  to 
represent  is  exceedingly  liberal  and  tolerant  in 
its  faith  and  practice,  and  that  a  sincere  belief 
in  the  cardinal  principles  of  the  Christian  re- 
ligion and  a  pure  and  unspotted  life,  is  suffi- 
cient to  admit  candidates  into  communion  with 
that  Church  ;  that  pastors  and  preachers  are 
chosen  by  the  votes  of  the  pew  holders  and 
members  of  the  congregation,  with  the  appro- 
bation of  the  Consistory  and  Board  of  Trust- 
ees :  that  the  said  Church  has  at  various  times, 
of  its  own  will  and  choice,  connected  itself 
with  other  ecclesiastical  bodies,  always  reserv- 
ing the  right  of  selecting  their  own  pastors  and 
ministers,  and  that  during  a  large  portion  of 
the  time  since  the  foundation  of  their  Church, 
it  has  been  unconnected  with  any  other  relig- 
ious body.  They  set  forth  the  manner  of 
choosing  trustees  and  members  of  the  Consis- 
tory and  of  calling  their  ministers,  which  last 
is  done  by  the  concurrence  of  the  congregation, 
the  Consistory  and  the  trustees.  They  admit 
the  contribution  of  moneys  for  the  erection 
of  the  Church  in  Nassau  St.,  the  purchase  of 
the  lots  on  Forsyth  St.,  and  the  erection  of  a 
church  thereon  and  the  incorporation  of  the 
Church  at  the  time  stated  in  the  bill  of  com- 
plaint; but  they  deny  that  *the  Church[*498 
in  Forsyth  St.  was  erected  "for  the  sole  and 
selfish  accommodation  of  the  strict  members  of 
the  German  Reformed  Church,"  or  as  a  com- 
ponent part  of  the  Reformed  Dutch  Church. 
They  admit  the  calling  of  several  ministers, 
who  from  time  to  time  occupied  the  Church  in 
Forsyth  St.,  without  reference  to  the  Classis  of 
the  Reformed  Dutch  Church,  but  they  allege 
that  such  ministers  preached  the  doctrines  and 
inculcated  the  faith  of  the  German  Reformed 
Church,  as  accepted,  practiced  and  believed  by 
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the  congregation  of  that  Church,  and  as  they 
believe  according  to  the  original  foundation 
thereof,  and  they  admit  the  rejection  of  sup- 
plies tendered  to  them  by  the  Classis  at  the  in- 
stance of  the  party  represented  by  the  com- 
plainants. The  defendants  also  admit  the 
passage  of  a  resolution  by  the  congregation  in 
May,  1837,  reducing  the  number  of  the  trustees 
from  nine  to  six,  and  the  deposing  of  three  of 
those  who  were  then  trustees,  including  two  of 
the  complainants,  and  they  say  that  this  was 
done  in  the  belief  that  it  was  authorized  by  law, 
and  for  the  reason  that  the  deposed  members 
were  considered  to  be  morally  unfit  to.  hold 
their  situations  ;  but  they  state  that  it  having 
been  afterwards  decided  by  the  Vice-  Chancel- 
lor of  the  First  Circuit  that  the  measure  was 
illegal,  they  acquiesced  and  restored  the  three 
members,  which  gave  to  the  party  of  the  com- 
plainants a  majority,  until  June  4,  1838,  when 
the  terms  of  office  of  three  trustees  in  that  in- 
terest expired  and  others  were  chosen  iu  their 
places,  and  that  the  term  of  office  of  another 
trustee  in  that  interest  expired  June  8,  1839, 
and  that  the  present  Board  of  Trustees  con- 
sists of  such  as  were  before  trustees  and  of 
those  so  chosen  in  the  places  of  the  trustees 
whose  terms  had  then  expired.  The  answer 
then  states  instances  of  maladministration  and 
misappropriation  of  the  funds  on  the  part  of 
the  party  adhering  to  the  complainants  while 
they  held  the  majority  of  the  Board  of  Trust- 
ees, and  proceeds  to  set  up  the  order  made  by 
the  Vice-  Chancellor  in  the  former  suit  mentioned 
in  the  bill,  as  a  bar  to  the  relief  now  sought, 
the  particulars  of  which  it  is  unnecessary  to 
state.  The  attempt  again  to  connect  the  Church 
with  the  Reformed  Dutch  Church  by  means  of 
an  application  to  the  Classis  is  admitted,  and 
the  defendants  also  admit  that  they  claim  that 
499*]*the  Church  is  an  independent  German 
Reformed  Church,  free  from  the  ritual  or  tem- 
poral jurisdiction  of  any  other  ecclesiastical 
body  whatever.  An  account  is  given  of  the 
property  possessed  by  the  Corporation,  which 
is  admitted  to  exceed  in  value  the  sum  of 
$50,000.  The  other  material  matters  stated  in 
the  bill  of  complaint  are  either  denied,  or  met 
by  allegations  that  the  defendants  are  ignorant 
concerning  them. 

A  replication  having  been  filed,  proofs  were 
taken  at  great  length  by  each  of  the  parties. 
The  first  notice  of  the  Church  in  question,  con- 
tained in  its  records,  was  an  entry  dated  Octo- 
ber 28,  1763,  of  the  proceedings  of  a  meeting  of 
the  Consistory,  composed  of  certain  elders  and 
deacons  and  of  several  members  of  the  congre- 
gation, held  "on  the  occasion  of  the  arrival  of 
the  Reverend  Johann  Michael  Kern  from  Ger- 
many, as  minister  of  God's  word  to  the  Ger- 
man Reformed  congregation  in  New  York,"  at 
which  it  was  resolved,  "  That  to  prevent  all 
contentions  we  unite  with  the  Classis  of  Am- 
sterdam or  the  Synod  of  Holland,  and  that  the 
Low  Dutch  ministers,  Dom.  Ritzema  and  De 
Ronde,  be  conferred  with  in  order  to  carry  this 
resolve  into  execution."  It  was  also  resolved 
that  Dominie  De  Ronde  should  prepare  a  prop- 
er report  "according  to  the  order  of  the  Low 
Dutch  Church  necessary  for  the  above  appli- 
cation;" and  that  the  salary  of  the  Rev.  Mr. 
Kern  should  be  £100  until  the  debts  of  the 
Church  should  be  paid,  when  the  salary  was  to 
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be  raised  to  £150.  The  call  of  the  Rev.  Mr. 
Kern,  signed  by  the  elders  and  deacons,  wit- 
nessed by  L.  De  Ronde  and  accepted  by  Mr. 
Kern,  next  occurs  in  the  records,  under  the 
date  of  January  25,  1764.  It  requires  him  "to 
preach  God's  word  truly  and  faithfully,  toad- 
minister  his  holy  sacraments,  to  explain  the 
Heidelberg  Catechism,  to  administer  the  disci- 
pline of  the  Church;  in  one  word,  to  do  all  that 
becomes  a  faithful  servant  of  Jesus  Christ,  ac- 
cording to  his  holy  word  and  as  the  order  of 
the  Church  may  demand."  On  the  18th  of 
June  following  another  meeting  of  the  Consis- 
tory was  held,  when,  it  is  stated,  that  Dom. 
Kern  informed  the  meeting  that  the  two  Dutch 
ministers  Ritzema  and  De  Ronde  had  invited 
him,  Mr.  Kern,  to  attend  a  "conferential  meet- 
ing," to  be  held  *the  following  day.  [*5OO 
Dom.  Kern  rehearsed  the  proceedings  of  the 
Consistory  of  the  28th  of  October  preceding, 
above  mentioned,  and  stated  that  "Now  was 
the  time  for  them  according  to  their  knowledge 
and  conscience  to  give  their  votes  on  the  sub- 
ject." It  was  thereupon  resolved  unanimous- 
ly, "That  subordination  to  the  Classis  of  Am- 
sterdam is  for  the  good  of  the  Church,  better 
than  it,  in  an  independent  state,  can  be  kept." 
At  the  same  time  certain  credentials  were 
signed,  authorizing  Dom.  Kern  and  one  of  the 
elders  "to  appear  in  our  behalf  before  the  hon- 
orable Classis  of  Amsterdam,  todeliberate,  ad- 
vise and  conclude  with  the  assembled  ministers 
and  elders,  what  the  word  of  God  and  the  reg- 
ulations of  our  dearly  beloved  Church  may 
recommend  for  the  present  as  well  as  for  the 
future  welfare  of  the  whole  Low  Reformed 
Dutch  Church  in  this  Province  and  ours  in 
particular."  These  proceedings  appear  to 
have  reference  to  a  meeting  of  the  Low  Dutch 
ministers  and  elders  connected  with  the  Classic 
of  Amsterdam,  to  be  held  in  the  City  of  N.  Y. 
The  next  entry  in  the  records  bears  date  March 
8,  1765,  and  states  that  all  the  members  of  the 
present  as  well  as  the  former  Consistory,  with 
the  members  of  the  congregation,  assembled 
on  that  day  in  the  presence  of  a  goodly  com- 
pany, to  lay  the  first  stone  of  the  Church,  and 
that  the  same  was  laid  by  their  pastor,  the 
Rev.  Mr.  Kern  (who  it  is  stated  was  born  at 
Manheim),  and  who  accompanied  the  act  with 
certain  sentences  from  the  scriptures,  and  con- 
cluded with  these  words:  "In  the  house  built 
upon  this  stone,  the  word  of  the  Lord  must  al- 
ways be  preached  truly  and  faithfully.accord- 
ing  to  the  Reformed  doctrine  of  Heidelbergh 
and  Switzerland."  Foundation  stones,  it  is 
said,  were  then  laid  by  every  member  of  the 
Consistory  and  congregation  present,  with  the 
exclamation,  "For  a  German  Reformed 
Church." 

A  paper  in  the  form  of  a  bond,  dated  July 
13,  1765,  was  given  in  evidence,  purporting  to 
be  the  deed  of  four  individuals,  running  to  the 
Rev.  J.  M.  Kern,  "  minister  of  the  Gospel  and 
present  pastor  of  the  Calvinistic  Church  in  the 
City  of  N.  Y.  worshipping  in  the  German 
tongue,"  and  to  several  other  individuals  de- 
scribed as  the  elders  and  deacons  of  the  said 
Church,  reciting  that  certain  building  lots  on 
Nassau  St.  therein  described  *had  been  [*5O1 
purchased,  by  certain  German  and  Swiss  in- 
habitants of  the  City  of  N.  Y.,  with  the  assist- 
ance of  certain  charitable  and  well  disposed 
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persons,  and  on  which  they  had  begun  to  erect 
a  church  for  the  worship  of  God,  which  lots 
had  been  conveyed  to  the  obligors,  and  that 
all  parties  were  inclined  to  preserve  the  said 
estate  at  all  times  coming  for  the  pious  uses 
aforesaid,  and  conditioned  that  the  obligors 
should  hold  the  same  as  trustees  to  the  uses 
aforesaid. 

A  document  prepared  with  a  view  to  obtain  pe- 
cuniary relief  from, and  addressed  to  the  Classis 
of  Amsterdam,  authenticated  by  the  signatures 
of  the  minister,  elders  and  deacons,  in  July, 
1766,  containing  a  narrative  carrying  back  the 
history  of  the  Church  to  its  origin  .anterior  to  the 
commencement  of  the  records,  was  given  in 
evidence.  It  is  stated  in  this  paper,  that  a  con- 
siderable number  of  Germans  had  immigrated 
to  the  City  of  N.  Y.  at  an  early  day , some  of  whom 
who  had  acquired  the  language  of  Holland, 
attached  themselves  to  the  Low  Dutch  Church 
and  others,  who  were  unacquainted  with  that 
language,  "found  themselves  compelled  to 
hear  the  preaching  of  God's  word  in  the  Ger- 
man Lutheran  Church."  "This  deplorable 
condition,"  they  say,  "  induced  those  who  had 
resided  here  some  years  to  reflect  whether 
some  plan  might  not  be  devised  to  establish 
the  worship  of  God  in  their  mother  language. 
After  a  careful  collection  of  the  German  Re- 
formed members,  and  a  subscription  of  what 
each  one  was  willing  to  contribute  annually, 
for  the  support  of  a  preacher,  it  was  found 
that  this  object  was  attainable."  The  docu- 
ment proceeds  to  state  that  a  building,  which 
had  been  used  for  a  brew-house  and  also  for  a 
theater,  was  purchased  and  fitted  up  for  a 
place  of  worship,  which  brought  the  congre- 
gation in  debt  £800.  They,  however,  employed 
a  preacher,  one  Dominie  Rosencrantz,  who 
had  fled  for  his  life  to  N.  Y.,  on  account  of  the 
inroads  of  the  Indians  in  1758.  He  preached 
one  year  and  then  retured  to  his  former  con- 
gregation, which  had  re-assembled ;  and  the 
Church,  in  N.  Y.  employed  the  Rev.  William 
Kails,  who  had  been  stationed  on  the  Raritan, 
who  preached  one  year,  but  failed  to  give  sat- 
isfaction on  account  of  his  irritable  temper. 
5O2*]  After  a  vacancy  of  *nearly  half  a 
year,  the  Rev.  Frederick  Rothenbergler,  "a  re- 
formed preacher,"  a  stranger  to  them,  came 
over  in  a  ship  which  arrived  in  the  bay  towards 
the  spring  of  1761.  After  preaching  one  year 
on  trial,  he  required  and  received  a  written 
call,  but  soon  after,  as  the  paper  states,  "  con- 
ducted himself  in  the  pulpit  in  direct  contra- 
diction of  the  injunction,  '  Feed  the  flock  of 
Christ,  but  not  as  those  who  lord  it  over  God's 
house;'  "  upon  which  the  congregration  were 
compelled  to  use  legal  means  to  rid  themselves 
of  him.  They  resolved  to  act  more  cautiously 
for  the  future,  and  for  this  purpose  sent  a  writ- 
ten communication  to  the  Consistory  of  Heidel- 
berg, requesting  them  to  send  the  congrega- 
tion a  suitable  candidate  for  the  ministry.  This 
resulted  in  the  sending  out  the  Rev.  Dom. 
Kern,  who  arrived  towards  the  end  of  1763. 
"  Scarcely  had  he  arrived  and  become  ac- 
quainted with  the  affairs  of  this  Church,  by 
the  assistance  of  the  elders  and  deacons  whom 
he  had  assembled  around  him  as  his  advisers, 
than  he  represented  to  them  that  independency 
in  churches  was  very  dangerous  both  to  the 
Church  and  pastor,  and  did  not  rest  until  the 
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resolution  was  passed  to  form  a  connection  of 
this  Church  with  the  Rev.  Classis  of  Amster- 
dam." The  paper  goes  on  to  state  that  a  deep 
fall  of  snow,  in  the  winter  of  1764-5,  caused 
the  walls  of  their  church  edifice  to  spread  so 
that  they  did  not  dare  to  worship  in  it,  but 
erected  a  new  one  at  the  cost  of  £1,151,  mak- 
ing their  whole  debt£l,951,  of  which  they  had 
raised  £600  by  collections  and  contributions, 
and  that  the  balance  remained  unpaid.  "  We 
therefore,"  they  conclude,  "indulge  the  con- 
fident hope  that  your  Rev.  Classis  will  make 
us,  as  a  Church  in  subordination  to  your  Clas- 
sis, the  object  of  your  paternal  affection,  and 
exhibit  yourselves  towards  us  as  kind  and  af- 
fectionate fathers."  No  pecuniary  relief  was 
obtained  from  Holland,  but  the  debt  was  prob- 
ably paid,  as  it  is  not  afterwards  referred  to  in 
the  records  of  testimony. 

Dom.  Kern  having  accepted  the  charge  of 
another  congregation,  the  Rev.  Mr.  Foering 
was  called  in  March,  1772.  The  only  allusion 
to  doctrinal  subjects  in  his  call  is  contained  in 
a  sentence  in  which  he  is  required  "  to  instruct 
the  elder  children  according  to  the  Heidelberg 
Catechism,  so  that  they  may,  as  *soon  [*5O3 
as  possible  become  members  of  the  Church." 
He  was  installed  by  a  minister  of  the  Low 
Dutch  Church. 

The  Low  Dutch  Churches  in  this  country, 
in  the  year  1772,  agreed  upon  a  plan  of  union 
among  themselves,  and  a  constitution  which 
provided  for  the  organization  of  a  system  of 
church  judicatories,  in  correspondence  with 
the  ecclesiastical  bodies  of  the  mother  Church 
in  Holland.  The  Rev.  Mr.  Foering  and  anoth- 
er individual,  as  delegates  from  the  German 
Churches,  pursuant  to  written  credentials- 
signed  by  the  elders  and  deacons,  assented  to- 
and  signed  the  articles  of  union  in  behalf  of 
their  Church.  One  of  the  articles  was  in  these 
words:  "  We  adhere  in  all  things  to  the  Con- 
stitution ofthe  Netherlands  Reformed  Church, 
as  the  same  was  established  in  the  church  or- 
ders of  the  Synod  of  Dordrecht  in  the  veara 
1618  and  1619." 

In  December,  1773,  an  elder  of  the  Church 
was  found  to  be  as  stated  in  the  minutes.  "  un- 
sound in  the  doctrines  of  our  Protestant  Re- 
formed Church,  to  wit:  as  having  denied  the 
doctrine  of  election,  and  holding  also  that  out- 
ward baptism  is  the  new  birth,  etc.,  and  was 
thereupon  deposed  and  another  was  chosen  in 
his  place. 

The  Rev.  J.  G.  Gebhard  was  called  to  suc- 
ceed the  Rev.  Mr.  Foering,  in  September,  1774. 
He  was  elected  by  a  vote  of  the  congregation, 
and  received  a  written  call  from  the  Consistory '„ 
which  prescribed  his  duties.  He  was  to  preach 
in  German  twice  every  Sunday,  and  also  on 
Wednesday  evening.  On  Sunday  morning  the 
text  was  to  be  taken  from  the  Bible,  "and  in 
the  afternoon  the  sermon  to  be  from  the  Heidel- 
berg Catechism."  and  he  was  to  teach  the 
youth  "diligently  from  the  Heidelberg  Cate- 
chism, so  that  they  may  be  prepared  to  be 
members  of  the  Church."  He  accepted  the 
call  and  was  installed,  but  subsequently  de- 
clined the  situation.  It  appears  by  the  minutes 
of  the  Classis  that  the  Church  in  question  waa 
represented  at  its  several  meetings  in  the  years 
1773.  1774  and  1775. 

The  congregation  was  dispersed,  and  public 
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worship  in  the  Church  was,  for  the  most  part, 
discontinued  during  the  Revolutionary  War, 
though  there  are  some  traces  of  its  existence 
during  that  period,  under  the  charge,  it  is  be- 
lieved, of  the  Hessian  officers.  In  1783,  there 
is  an  entry  on  the  records  of  the  Consistory,  to 
5O4*]  *the  effect  that  the  Rev.  J.  D.  Gros, 
of  Canajoharie,  had  been  called  to  preach  for 
them;  and  it  appears  that  he  officiated  as  pas 
tor  some  time  after  the  close  of  the  war. 

In  May,  1784,  there  was  a  meeting  of  the 
Consistory  of  the  German  Church,  held  at  the 
request  of  the  Rev.  Dr.  Livingston,  to  consider 
whether  the  congregation  would  attach  itself 
to  the  judicatories  of  the  Low  Dutch  Church. 
"After  mature  consideration,"  it  is  stated,  "  it 
was  unanimously  concluded  never  to  vote  for 
«uch  a  union ;  and  the  following  reasons  of  it 
have  been  specified  in  this  protocol  for  the  in- 
formation of  posterity:  Firstly.  Though  it 
may  be  that  preachers  and  elders  of  this  High 
German  Reformed  Church  have  been  present 
in  such  Assemblies,  or  that  this  congregation 
has  been  entered  into  the  protocols  of  the  said 
Assembly;  in  the  way  of  law  and  right  this 
congregation  ought  to  be  independent  of  all 
churches  of  other  nations  and  languages.  Sec- 
ondly. That  such  a  union  never  has  to  its  pur- 
pose the  best  interest  of  this  congregation,  the 
same  being  too  weak, even  in  company  with  oth- 
er High  German  Reformed  congregations,  to 
have  any  influence  in  the  said  Church  Assembly, 
where  languages  are  spoken  which  we  do  not 
know, where  we  are  always  opposed  in  getting 
into  the  administration,  and  where  we  are  not 
permitted  to  speak  our  own  language.  Thirdly. 
That  it  would  be  best  for  this  congregation,  and 
for  the  High  GermanChurch  in  general, to  estab- 
lish a  union  of  High  German  congregations, as 
soon  as  this  Church  shall  contain  a  larger  num- 
ber of  preachers."  A  committee  was  appoint- 
ed to  return  this  answer  to  Dr.  Livingston, 
who  reported  that  they  had  performed  that 
duty.  At  the  same  meeting  it  was  determined 
to  have  the  Church  incorporated,  which  was 
accordingly  done,  and  the  certificate  was  re- 
corded June  11,  1784,  the  number  of  the  trust- 
ees being  fixed  at  nine.  On  the  2d  of  Novem- 
ber following,  the  property  in  Forsyth  St.  was 
conveyed  to  these  trustees  by  name,  who  were 
described  as  "  Trustees  of  the  Corporation  of 
the  German  Reformed  Church  of  the  City  of 
New  York." 

May  6,  1795,  the  Rev.  Phillip  Milldoller,  a 
member  of  the  German  Reformed  Synod  of 
Pennsylvania,  was  invited  by  a  written  call 
f  com  the  Consistory,  to  assume  the  pastoral 
5O5*]  *charge  of  the  Church  in  question. 
The  document  was  signed  by  the  elders  and 
deacons,  and  the  chairman  and  secretary  of  the 
Board  of  Trustees,  and  contains  a  clause  re- 
specting the  teaching  of  the  Heidelberg  Cate- 
chism, similar  to  those  before  referred  to.  He 
accepted,  and  accordingly  became  the  minis- 
ter of  the  Church.  Sometime  after  accepting 
the  call,  he  changed  his  ecclesiastical  relation, 
and  became  a  member  of  the  N.  Y.  Classis  of 
the  Reformed  Dutch  Church. 

In  September,  1797,  the  Classis  of  the  City 
of  N.  Y.  entered  in  its  minutes  a  statement 
that  the  German  Reformed  Church  of  the  City 
of  N.  Y.  having  united  with  the  Reformed 
Dutch  Churches  in  the  organization  of  1772, 
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and  having  been  represented  by  their  ministers 
and  elders  until  the  commencement  of  the  then 
late  war,  the  Classis  was  willing  to  consider 
the  Church  as  one  of  its  members,  and  there- 
upon directed  a  copy  of  the  minute  to  be  trans- 
mitted to  the  Rev.  Mr.  Milldoller,  to  be  com- 
municated to  the  Consistory.  The  subject  was 
not  acted  on  by  the  Consistory  until  Decem- 
ber, 1799,  when,  notwithstanding  the  resolu- 
tions of  1784,  it  was  unanimously  determined 
to  accept  the  invitation  of  the  Classis  ;  and  ac- 
cordingly Mr.  Milldoller,  having  first  obtained 
the  consent  of  the  German  Reformed  Synod 
of  Pennsylvania,  to  which  he  then  belonged, 
appeared  at  the  meeting  of  the  Classis  held  in 
September,  1800,  with  his  elder,  and  they  were 
received  as  representatives  of  the  Church. 
From  this  time  to  the  year  1805.  a  regular  con- 
nection appears  to  have  been  maintained  be- 
tween the  Church  and  the  Classis,  the  latter 
receiving  representatives  from  the  Church,  ap- 
proving the  calls  of  its  ministers,  and  mediat- 
ing between  the  parties  when  controversies 
arose.  After  1805,  there  is  no  evidence  of  any 
connection  or  correspondence  with  the  Classis, 
until  April,  1810,  when  the  Consistory  and  the 
trustees  addressed  a  memorial  to  the  Classis, 
in  which  they  state  that  they  conceive  that  the 
church  is  not  withdrawn  from  their  protec- 
tion, inasmuch  as  there  has  never  been  any 
regular  discharge  ;  that  a  Mr.  Runkel  has  been 
introduced  into  the  Church  as  minister  with- 
out the  approbation  of  the  Classis;  that  he  is 
unsound  in  doctrine,  and  otherwise  unsuita- 
ble to  officiate,  and  they  ask  the  interposition 
*of  the  Classis  for  their  relief.  Dele-  [*5O6 
gates  to  the  Classis  were  at  the  same  time  ap- 
pointed, one  of  whom  presented  himself  at  a 
meeting  of  that  body  held  shortly  afterwards. 
The  minute  of  the  Classis  states  that  a  difficul- 
ty occurred  "whether  that  congregation  be- 
longs to  this  Classis;"  but,  after  some  discus- 
sion, it  was  determined  that  it  did,  and  a  com- 
mittee was  thereupon  appointed  to  mediate  be- 
tween the  parties  respecting  a  contention  which 
was  found  to  exist.(a)  From  1810  to  1823,  the 
connection  appears  to  have  existed,  the  Church 
being  frequently,  but  not  uniformly,  repre- 
sented in  the  Classis,  and  the  authority  of  the 
latter  being  often  invoked  to  adjust  difficulties 
and  contentions.  During  this  interval  the  Rev. 
Mr.  Dreyer,  a  member  of  the  Synod  of  the 
German  Reformed  Church  in  the  United 
States,  was  settled  pursuant  to  a  written  call 
subscribed  by  the  elders  and  deacons.  It  stated 
that  he  was  "to  fulfill  the  full  work  of  a  Gos- 
pel minister  agreeably  to  the  word  of  God  and 
the  excellent  Rules  and  Constitution  of  our 
Reformed  Dutch  Church,  established  in  the 
last  Synod  held  at  Dordrecht,  and  ratified  and 
explained  by  the  Ecclesiastical  Judicatory 
under  which  we  stand."  He  was  also  to  ex- 
plain the  Heidelberg  Catechism  on  the  Lord's 
days.  In  1822,  the  trustees  contracted  for  the 
building  of  a  new  church  edifice  on  their  prop- 
erty on  Forsyth  St.,  the  church  on  Nassau  St. 
having  been  sold. 

In  July,  1823,  a  representation  was  made  to 
the  Classis  that  the  Consistory  and  trustees 
contemplated  withdrawing  from  the  Dutch 
Church  and  connecting  themselves  with  the 

(a)  See,  People  v.  Runkle,  9  Johns.,  147,  where  the 
details  of  that  controversy  are  given. 
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German  Lutheran  Church,  contrary  to  the 
wishes  of  a  majority  of  the  congregation,  upon 
which  the  Classis  resolved  not  to  consent  to  a 
dismission  of  the  Church  from  its  authority, 
and  appointed  a  committee  to  inquire  into  the 
matter.  At  a  meeting  of  the  Classis  held  in 
October  following,  the  persons  claiming  to  be 
the  existing  Consistory,  applied  to  the  Classis 
to  be  dismissed  from  that  connection,  and 
transferred  to  the  German  Reformed  Synod  of 
5O7*]  *the  United  States  ;  and  at  the  same 
time  the  committee  above  mentioned  reported 
that  the  parties  in  the  Church  appeared  to  be 
in  a  state  of  "irreconcilable  dissension."  Va- 
rious measures  were  then,  from  time  to  time, 
adopted  by  the  Classis  to  restore  quiet  and 
order  in  the  Church,  but  without  success;  and 
in  October,  1825,  the  committee  charged  with 
that  subject  reported  that  they  were  informed 
by  the  officiating  minister,  that  the  Church  did 
not  consider  itself  connected  with  any  congre- 
gation, and  the  committee  gave  it  as  their 
opinion  that  any  attempt  at  present  to  reunite 
them  to  the  Classis,  would  prove  unavailing. 
The  report  was  accepted,  and  nothing  further 
appears  to  have  been  at  that  time  done  to  pre- 
serve the  connection  between  the  German 
Church  and  the  Classis. 

In  March,  1838,  a  large  number  of  the  mem- 
bers of  the  congregation  attached  to  the  party 
represented  by  the  complainants,  petitioned 
the  Classis  to  take  the  Church  under  its  pro- 
tection, and  to  appoint  supplies  to  the  pulpit 
until  a  pastor  should  be  settled.  The  Classis, 
in  accordance  with  the  prayer  of  the  petition, 
again  asserted  its  jurisdiction  over  the  Church, 
and  appointed  a  temporary  supply  for  the  pul- 
pit. The  former  suit  mentioned  in  the  plead- 
ings being  then  pending,  and  the  temporalities 
being  in  the  hands  of  a  receiver,  pursuant  to 
an  interlocutory  order,  both  parties  applied  by 
petition  to  the  Vice  Chancellor  of  the  First  Cir- 
cuit, before  whom  it  was  pending,  to  have  the 
church  opened  for  their  respective  ministers, 
the  complainants  desiring  that  the  ministers 
appointed  by  the  Classis  should  be  admitted. 
The  Vice  Chancellor,  by  an  order  made  August 
28,  1838,  denied  the  prayer  of  the  complain- 
ants' petition,  but  granted  the  motion  made  on 
behalf  of  the  defendants — directing  the  receiv- 
er to  open  the  church  for  divine  service  under 
the  direction  of  the  trustees  adhering  to  the 
party  of  the  defendants,  and  for  the  use  of  the 
trustees  and  Consistory  in  that  interest.  The 
defendants  petitioned  for  a  dismissal  of  the 
bill  in  the  last  mentioned  cause,  and  all  parties 
consenting  thereto,  and  only  submitting  to  the 
court  upon  what  terms  such  dismissal  should 
be  made,  the  Vice- Chancellor,  December  17, 
1838,  made  an  order  dismissing  the  bill,  and 
directing  that  the  temporalities,  including  the 
5O8*]  possession  of  the  *church,  should  be 
delivered  to  the  persons  in  the  interest  of  the 
defendants  claiming  to  be  the  then  present 
Board  of  Trustees. 

From  the  time  the  actual  connection  with 
the  Classis  ceased,  in  1823,  the  ministers  occu- 
pying the  pulpit  of  the  German  Church  were 
the  Rev.  Mr.  Knouse,  who  officiated  until 

1829,  and  was  succeeded  by  the  Rev.  Mr.  Mills. 
The  Rev.  Mr.  Smith  was  the  next  minister,  and 

was  called  in  1834,  and  remained  until  1837, 

when  he  died.     After  which,  the  Rev.    Mr. 
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Welden  was  called,  but  did  not  accept ;  and 
the  Rev.  Messrs.  Harrison  and  Geisenhamer 
officiated  concurrently  until  the  Rev.  Mr. 
Meyer  was  called  in  1839.  He  was  the  incum- 
bent at  the  time  the  testimony  was  taken. 

In  May,  1837,  after  the  death  of  the  Rev. 
Mr.  Smith,  there  being  great  contention  in  the 
Church,  and  the  Board  of  Trustees  being  di- 
vided in  opinion — five  members  adhering  to 
the  party  of  the  complainants,  and  four  of 
them,  together  with  a  majority  of  the  congre- 
gation, taking  part  with  the  defendants — a 
resolution  was  adopted  by  the  congregation 
reducing  the  number  of  the  trustees  to  six, and 
removing  from  office  three  of  those  belonging 
to  the  complainant's  party.  The  three  thus 
attempted  to  be  cut  off  continued  to  act  as  trust- 
ees, and  in  conjunction  with  the  two  others 
who  adhered  to  the  complainants,  employed 
the  Rev.  Mr.  Ebaugh  to  preach  in  the  church 
for  three  months.  He  officiated  one  Sunday, 
but  owing  to  the  disturbance  created  by  the 
opposite  party,  the  five  trustees  shut  up  the 
church,  and  religious  services  were  suspended 
until  the  order  of  the  Vice  Chancellor  hereinbe- 
fore mentioned  enabled  the  party  adhering  to 
the  defendants  to  occupy  the  church.  The  com- 
plainants are  a  part  of  the  five  trustees  who 
composed  a  majority  of  the  Board  prior  to 
May,  1837,  and  others  chosen  by  the  party  who 
act  with  them  in  the  controversy.  The  defend- 
ants claim  to  be  trustees  in  consequence  of  elec- 
tions held  by  the  congregation  to  supply  vacan- 
cies regularly  occurring,  they  having  abandoned 
the  resolution  reducing  the  number,  as  stated 
in  the  answer.  Messrs.  Welden,  Harrison, 
Geisenhamer  and  Meyer  were  called  by  the  de- 
fendants after  the  division  which  took  place  in 
the  Board  in  May,  1837.  The  written  calls  of 
Messrs.  Knouse,  Smith  and  Meyer  were  pro- 
duced. *They  purported  to  have  pro-  [*5O9 
ceeded  from  the  Consistory,  and  to  have  been 
sanctioned  by  the  Board  of  Trustees,  and  each 
of  them  contained  an  injunction  to  the  minister 
to  teach  the  Heidelberg  Catechism,  and  in  the 
cases  of  Mr.  Knouse  and  Mr.  Smith.their  min- 
istrations were  to  be  according  to  the  order  of 
the  German  Reformed  Church.  Mr.  Knouse 
was  a  German  Reformed  minister.and  was  con- 
nected with  the  Synod  of  that  Church  in  Penn- 
sylvania; Messrs.  Smith, Welden, Geisenhamer 
and  Meyer, were  Lutheran  clergymen, and  were 
connected  with  the  ecclesiastical  body  called 
the  Lutheran  Ministerium  of  the  State  of  N. 
Y.,  and  Mr.  Harrison  was  an  independent. 
It  did  not  appear  that  the  Church  had  been  con- 
nected with  the  Lutheran  organization, or  that 
the  Lutheran  ministers  had  inculcated  any  doc- 
trines or  introduced  any  practices  inconsistent 
with  the  Heidelberg  Catechism,  which  con- 
tinued to  be  taught,  or  variant  from  the  forms 
of  the  German  Church. 

A  number  of  clergymen  and  other  persons 
were  examined  respecting  the  characteristics  of 
the  Calvanistic  and  Arminian  doctrines,  and 
the  tenets  respectively  held  by  the  German  Re- 
formed, the  Dutch  Reformed  and  the  Lutheran 
Churches,  the  authority  and  jurisdiction  of 
church  judicatories,  and  the  difficulties  which 
led  to  the  litigation  in  the  Church  in  question. 
By  this  testimony  the  complainants  endeavored 
to  show  that  the  German  and  Dutch  Reformed 
churches  were  strictly  Calvinistic  in  doctrine, 
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and  that  the  Lutheran  was  Arminian,  and  that 
the  difference  between  these  modes  of  belief 
was  fundamental  ;  while  the  defendants  at- 
tempted to  establish  a  distinction  between  the 
Dutch  Reformed  and  the  German  Reformed 
doctrines,  and  to  prove  that  the  tenets  of  the 
latter  were  not  materially  variant  from  those 
held  by  the  Lutheran  Churches  Portions  of 
this  testimony  are  stated  in  the  opinions  of  mem- 
bers of  the  court. 

The  cause  was  referred  to  the  Vice-Chancel- 
lor of  the  First  Circuit,  and  was  brought  to  a 
hearing  before  the  Assistant  Vice- Chancellor, 
who,  December  19,  1842,  made  a  decree  dis- 
missing the  bill.  The  following  opinion  was 
delivered  by, 

5 1 O*]  *HOFFMAN,  Assistant  Vice-  Chancellor. 
The  elaborate  and  able  arguments  on  behalf  of 
the  complainants,  which  have  been  made  upon 
the  hearing  and  rehearing  of  this  case,  may  be 
arranged  under  the  following  positions.  1. 
That  the  union  of  the  Church  in  question  with 
the  Reformed  Dutch  Church  was  indissoluble; 
that  it  involved  permanent  submission  to  the 
ecclesiastical  jurisdiction  of  that  Church;  and 
that  the  property  could  only  be  used  by  those 
who  submitted  to  that  jurisdiction,  as  well  as 
held  the  same  tenets.  Of  course,  the  success 
of  this  proposition  would  settle  the  case  in  fa- 
vor of  the  complainants,  the  law  and  facts  be- 
ing then  very  plain.  2.  That  the  union  with 
the  Dutch  Church,  after  its  resumption  at  a 
given  date,  has  never  been  legally  dissolved  ; 
that  a  majority  of  the  trustees  and  congrega- 
tion were,  in  1837,  actually  in  favor  of  its  con- 
tinuance, and  that  the  alleged  rescisson  by  the 
congregation  was  illegally  obtained.  3.  That 
the  property  is  to  be  treated  as  dedicated  by  the 
founders  to  the  support  of  the  tenets  of  the 
Dutch  Reformed  Church;  if  not  in  express  lan- 
guage, yet  necessarily,  inasmuch  as  the  tenets 
of  the  Dutch  Reformed  and  this  German  Re- 
formed Church  were  the  same;  and  as  a  branch 
of  this  proposition,  it  is  contended  that  at  least 
it  must  be  treated  as  dedicated  to  the  teaching 
of  undoubted  Calvinistic  doctrines,  which  ob 
ligation  the  defendants  have  violated.  4.  And 
lastly,  that  at  least  a  portion  of  the  property, 
being  equal  to  the  avails  of  the  Nassau  St. 
lots,  must  be  decreed  to  belong  to  the  complain- 
ants. 

1.  As  to  the  first  point,  the  case  is  this.  An 
independent  congregation,  under  the  style  of 
the  "German  Reformed  Congregation  of  New 
York,"  existed  and  worshipped  in  the  City  of 
N.  Y.  prior  to  the  year  1763.  It  had  its  pastor, 
elders  and  deacons.  When  it  was  first  estab- 
lished, and  in  whose  name  its  property  stood, 
does  not  appear  in  evidence.  It  had  incurred 
debt,  and  had  voted  to  a  previous  pastor  the 
sum  of  £150  per  annum,  when  such  debt  should 
be  removed.  In  the  year  1763.  this  congrega- 
tion decided  to  ally  itself  with  the  Dutch  Re- 
formed Church  then  established  in  the  city, and 
to  be  subject  to  its  ecclesiastical  jurisdiction. 
They  thereupon,  by  a  formal  vote, united  them- 
selves with  the  Classisof  Amsterdam, or  Synod 
51 1*]  of  *North  Holland,  to  which  the  Dutch 
Reformed  Church  in  this  city  was  subject.  In 
1772,  the  Dutch  Church  in  the  United  States 
separated,  so  far  as  absolute  authority  is  con- 
cerned, from  the  ecclesiastical  jurisdiction  of 
Holland,  and  established  a  general  system  of 
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church  judicatories  in  this  country.  The  Church 
in  question  was  represented  at  that  Assembly, 
and  assented  to  its  acts.  It  became  attached 
to  the  Classis  of  N.  Y.,  and  was  represented 
in  it  from  that  time  to  the  breaking  out  of 
the  war. 

I  pause  at  this  point — because  the  complain- 
ants' case  in  the  aspect  now  considered, is  vast- 
ly stronger  than  at  any  subsequent  period. 
What  would  be  the  decision  if  the  cause  had 
arisen  in  1782  upon  these  facts,  or  was  now  to 
be  decided  upon  them?  I  think  there  is  a  plain 
distinction  in  sound  reasoning,  and  supported 
by  authority,  between  the  dedication  of  prop- 
erty to  support  peculiar  tenets,  and  its  dedica- 
tion to  support  such  tenets  in  connection  with 
and  subjection  to  a  particular  church  govern- 
ment. The  union  in  1763,  and  its  continued 
connection  under  the  new  organization  of  1772, 
could  not  of  itself  so  bind  the  property  to  a 
connection  with  that  government,  as  to  render 
a  rupture  a  forfeiture.  The  distinction  which 
meets  the  argument  of  the  complainants'  coun- 
sel is  this:  a  regular  Dutch  Church,  originally 
formed  as  a  branch  of  the  main  body,  or  in 
subordination  to  its  church  government,  as  a 
Dutch  Church,  cannot  break  off  from  that  gov- 
ernment and  discipline  without  losing  the  very 
character  of  a  Dutch  Clmrch.  A  church  avow- 
edly independent  in  its  origin,  may  form  a 
union,  the  breach  of  which  only  restores  it  to 
its  former  position.  But  the  decisive  answer 
is  this — property  may  be  given  to  the  support 
of  tenets,  without  subjection  to  any  ecclesias- 
tical power  which  upholds  these  tenets.  It 
must  be  shown,  that  it  was  given  for  promul- 
gation of  theone.in  subordination  to  the  other. 
Supposing  in  this  case,  that  it  was  dedicated  to 
the  support  of  the  identical  tenets  of  the  Dutch 
Church,  it  was  not  given  to  those  only  who 
should  obey  the  Dutch  Church's  judicatories. 
Suppose  property  given  to  support  a  succession 
of  pastors,  belonging  to  the  Reformed  Dutch 
Church  of  North  America — a  pastor  who  dis- 
obeys or  disclaims  the  ecclesiastical  power  of 
that  church,  is  as  clearly  *excluded  [*512 
from  the  gift^  as  if  he  preached  Arminianism 
or  Unitarianism.  Suppose  property  given  to- 
A  and  B  and  their  successors,  trustees  for  the 
Dutch  Reformed  Church  situated  in  a  particu- 
lar place,  or,  as  in  Dutch  Church  v.  Mott,  7  Paige, 
78,  to  trustees  for  the  common  use  of  the  min- 
isters, elders  and  deacons  of  the  Low  Dutch 
Church  in  the  City  of  N.  Y.  If  those  claiming 
to  share  the  fund  do  not  submit  to  the  govern- 
ment of  the  Church  as  it  then  existed,  or  as 
changed  by  legal  authority, their  very  identity, 
the  character  which  alone  gives  them  a  right, 
is  lost.  But  take  a  case,  such  as  the  provisions 
of  the  deed  in  the  case  referred  to  supplies,  of 
a  grant  to  trustees  for  the  support  of  the  min- 
isters who  shall  have  charge  of  a  church  in  a 
§iven  place,  and  shall  hold  the  canons  of  the 
ynod  of  Dort.  Even  if  that  congregation  was 
then  a  regular  Dutch  Church  in  full  subjection, 
but  not  so  designated  in  the  deed,  I  apprehend 
that  a  separation  would  not  avoid  the  gift  for 
those  who  adhered  to  the  tenets.  But,  unques- 
tionably.if  it  had  been  an  independent  church, 
and  had  formed  an  union  with  the  Dutrh 
Church  for  its  better  government,  an  union  in 
its  nature  dissoluble  and  repeatedly  broken, not 
a  doubt  could  exist.  The  property  never  has- 
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been  given,  so  far  as  any  dedication  is  shown, 
to  trustees  of  a  German  Reformed  Church,  or 
for  its  use,  in  subjection  to  an  ecclesiastical 
body.  That  subjection  indeed  existed, but  not 
a  word  of  express  language,  and  nothing  of 
just  inference,  irfdicates  the  intention  of  the 
givers,  that  it  should  be  perpetually  held  in 
that  subjection. 

But  how  irresistible  does  this  argument  be- 
come, when  we  regard  the  acts  of  this  Church, 
and  the  passive  submission  almost  amounting 
to  assent,  of  the  Classis  in  1784.  The  very 
property  now  in  dispute  was  purchased,  when 
the  congregation  had  solemnly  declared  its  al- 
liance with  the  Dutch  Reformed  Church  at  an 
end;  when  the  body  which  held  and  governed 
its  temporalities  was  organized  contrary  to  a 
material  regulation  of  that  Church, :making  its 
officers  as  to  spiritual  and  temporal  matters 
nearly  identical;  and  when  the  deed,  under 
which  this  property  is  held,  vests  it  in  "Trust- 
ees of  the  Corporation  of  the  German  Reformed 
Church  in  the  City  of  New  York,  and  their 
513*]  successors  ^trustees  as  aforesaid."  It 
must  be  remembered  that  after  the  war  an  ap 
plication  was  made  for  a  resumption  of  the 
union.  The  Classis  did  not  pretend  that  this 
connection  had  subsisted  during  the  war  in 
right  and  law,  though  in  fact  interrupted,  but 
they  invited  a  restoration  of  the  alliance,  and 
the  Church  deliberately  refused,  and  avowed 
the  intention  to  hold  itself  forever  independ- 
ent. This  was  followed  by  a  marked  and  ma- 
terial deviation  from  a  regulation  of  the  Dutch 
Church.  By  its  constitution,  the  minister,  el- 
ders and  deacons  in  one  Board  have  charge  of 
the  temporalities.  Accordingly,  the  appoint 
ment  of  trustees  under  the  first  Act  of  our  Leg- 
islature respecting  religious  societies,  was,  it  is 
stated,  almost  unknown,  and  esteemed  irregu- 
lar. Indeed,  it  necessarily  must  have  been  so. 
And  both  in  this  State  and  New  Jersey,  a  spe- 
cial Act  was  passed,  out  of  respect  to  this  reg- 
ulation, constituting  the  minister,  elders  and 
deacons  the  trustees,  and  making  them  a  cor- 
poration upon  their  filing  a  certificate  of  their 
name  and  title.  3  R.  S.,  207;  7  Halst.,  206. 
Now  this  Church,  at  the  very  time  of  declaring 
its  independence  of  the  Classis,  proceeded  to 
elect  trustees  under  the  general  Act,  who  have 
always  since  remained  a  body  distinct  from  the 
Consistory.  I  need  but  glance  at  the  subse- 

Suent  relations  of  the  Church  as  to  ecclesias- 
cal  supervision.     From  1784  to  1799,  it  re- 
mained disconnected  and  independent  of  the 
Dutch  Church.    From  1799  to  1805,  the  union 
was  kept  up.     It  was  interrupted  entirely  or 

Eartially,  until  1812.  From  that  time  to  early 
i  1823,  it  subsisted.  Then  difficulties  arose, 
and  at  the  very  period  when  part  of  the  pro- 
ceeds of  the  sale  of  the  Nassau  St.  Church 
were  used  in  building  the  present  church,  this 
severance  existed.  In  1825  a  committee  of  Clas- 
sis reported  that  an  attempt  to  re-unite  the 
Church  with  that  body  would  be  unavailing. 
From  that  time  until  1837,  the  connection  was 
severed.  Then  the  difficulties  arose  from  which 
the  present  suit  has  sprung. 

There  are  two  cases  which  bear  strongly 
upon  the  question  now  discussed,  and  one  of 
them  appears  to  me  to  be  decisive.  In  Presby- 
terian Church  v.  Johnston,  1  Watts  &  8.,  1,  the 
terms  of  the  grant  were  "in  trust  for  and  as  a 
DENIO  2. 


site  for  a  *house  of  religious  worship,  [*514 
and  a  burial  place  for  the  use  of  the  Religious 
Society  of  English  Presbyterians  and  their  suc- 
cessors in  and  near  the  Town  of  York,"  etc. 
The  congregation  of  York  subsequently  be- 
came incorporated.  The  ecclesiastical  connec- 
tion of  the  congregation  was  with  the  Carlyle 
Presbytery  up  to  about  1838.  After  the  break- 
ing up  of  the  Presbyterian  Church  into  two 
organized  bodies,  each  claiming  to  be  the  Gen- 
eral Assembly,  a  resolution  was  adopted,  de- 
claring it  inexpedient  for  the  present  to  recog- 
nize the  jurisdiction  of  any  of  the  conflicting 
church  judicatories.  A  minority  of  the  con- 
gregation thereupon  withdrew,  and  elected  the 
plaintiffs  in  the  suit  trustees,  who  brought  the 
action  to  recover  the  lands.  The  majority  re- 
mained in  possession,  and  also  elected  trustees, 
who  were  the  defendants.  In  the  court  below, 
Hays,  President,  delivered  the  opinion.  He 
says:  "The  only  guide  as  to  the  rights  of  the 
members  or  the  Corporation,  are  the  deed  and 
the  charter.  In  the  deed  there  is  not  one  word 
pointing  to  the  ecclesiastical  connection  of  the 
persons  for  whose  use  the  land  was  conveyed, 
with  the  Carlyle  Presbytery  or  any  other.  The 
congregation  must  enjoy  the  land  granted  in 
subordination  to  the  uses  described  in  the  deed. 
The  charter  cannot  change  the  effect  of  the 
grant.  The  grant  is  a  contract,  the  obligation 
of  which  cannot  be  impaired  by  any  authori- 
ty." The  court  then  examined  the  legality  of 
the  election  of  the  defendants  as  trustees,  and 
held  that  it  was  according  to  the  charter  and 
lawful,  and  that  no  others  could  regularly  be 
trustees.  And  it  held  distinctly,  that  the  want 
of  an  ecclesiastical  connection  and  superior 
church  government,  did  not  impair  the  rights 
of  the  trustees;  there  being  no  recognition  in 
the  deed  of  any  special  or  particular  church 
government.  I"  have  stated  the  main  points  of 
the  opinion  of  the  court  below.  The  affirmance 
in  the  Supreme  Court  was  substantially  on  the 
same  ground,  viz.:  that  no  particular  Presby- 
terian connection  was  prescribed  by  the  found- 
ers. Gh.  J.  Gibson  observes,  that  subjection 
to  a  particular  judicatory  may  be  made  a  fun- 
damental condition  of  a  grant.  He  refers  to 
the  case  of  Duncan  v.  Ninth  Presbyterian 
Church,  in  which  a  trust  was  declared  "for 
such  congregation  of  persons  as  shall  belong  to 
*the  present  Reformed  Synod,  to  which  [*5 15 
the  Rev.  Robert  Amand's  Church  in  Spruce 
St.  belongs."  He  says  the  case  was  settled;  but 
he  had  differed  from  some  of  his  brethren  who 
thought  the  congregation  had  not  lost  the 
property  in  the  trust,  by  putting  off  its  distinct- 
ive character,  and  merging  itself  in  the  mass 
of  the  Presbyterian  Church.  Even  without  an 
express  condition,  it  might  be  a  breach  of  a 
compact  of  association,  for  the  majority  of  a 
congregation  to  go  over  to  a  sect  of  a  different 
denomination;  the  majority  of  Seceders  could 
not  carry  the  church  property  into  the  Presby- 
terian connection,  although  these  two  sects 
have  the  same  standards  and  plan  of  govern- 
ment. 

The  decision  and  able  opinion  of  the  court 
in  Den  v.  Bolton,  7  Halst.,  205,  support  the  dis- 
tinction I  have  taken.  The  land  in  that  case 
ha'd  been  conveyed  to  the  "Minister,  Elders  and 
Deacons  of  the  Dutch  Reformed  Church  in 
the  English  Neighborhood,"  then  incorporated. 
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In  1824  a  body  of  the  corporators  withdrew 
from  the  Classis  of  Bergen  and  the  General 
Synod,  with  which  the  Church  had  been  con 
nected,  and  went  into  union  with  what  was 
termed  the  "true"  Reformed  Dutch  Church. 
The  court  showed  that  this  secession  was  ille- 
gal, and  the  new  judicatory  unconstitutional. 
The  trustees  who  sued,  were  chosen  accordin 
to  the  established  forms  and  regulations,  an 
were  the  true  and  lawful  representatives  of  the 
corporators.  The  defendants,  therefore,  could 
not  be  such.  The  Chief  Justice,  in  his  opinion, 
says:  "Simply  holding  the  same  faith,  without 
submitting  to  the  government  and  discipline  of 
a  church,  cannot  make  or  keep  a  man  a  mem 
ber  of  that  Church."  Thus  we  see  that  the 
property  was  expressly  given  to  those  who  le- 
gally answered  the  description  in  the  deed,  and 
they  were  at  the  time  necessarily  subject  to  a 
particular  judicatory,  and  could  not  legally  ex- 
ist but  in  such  subjection.  The  deed  itself  as 
plainly  requires  the  particular  ecclesiastical 
connection,  as  the  support  of  the  doctrines  of 
the  Church. 

It  is  said  by  one  of  the  clerical  witnesses, 
that  a  church  has  no  more  right  to  withdraw 
from  ecclesiastical  jurisdiction  than  a  county 
from  the  authority  of  the  State.  But  what  is 
the  consequence  of  a  refusal  to  obey,  or  a  with- 
516*]  drawal  from  the  supervision  *of  such 
a  body  ?  Can  it  ordinarily  be  anything  but 
ecclesiastical  censure,  suspension,  excision,  ex- 
communication, or  such  other  punishment  as 
is  constitutionally  prescribed?  The  4th  chap- 
ter of  the  Constitution  of  the  Dutch  Church 
has  provided  for  such  cases  with  judgment, 
caution  and  firmness.  Forfeiture  of  property 
will  also  follow,  if  that  property  has  been  act- 
ually given  so  as  to  be  dependent  upon  the 
union.  I  may  here  refer  to  the  language  of 
Ch.  J.  Tilghman,  2  Serg.  &  R.,  543:  "Every 
church  has  a  discipline  of  its  own.  It  is  nec- 
essary that  it  should  be  so,  because,  without 
rules  and  discipline,  no  body  composed  of  nu- 
merous individuals  can  be  governed.  But  this 
discipline  is  confined  to  spiritual  affairs.  It 
operates  on  the  mind  and  conscience,  without 
pretending  to  temporal  authority."  See,  also, 
J.  Duncan's  opinion,  7  Id.,  p.  556. 

My  opinion  upon  this  first  point  is,  therefore, 
clear.  Whatever  were  the  uses  for  which  the 
property  was  given,  it  was  not  given  to  be  held 
by  those,  or  for  the  use  of  those,  who  should 
be  in  connection  with,  and  subordination  to, 
the  ecclesiastical  government  of  the  Dutch  Re- 
formed Church.  The  existing  union  was  whol- 
ly insufficient  to  bind  the  property  to  that  use. 
That  union  was  voluntarily  assumed  for  spir- 
itual support  and  guidance:  most  beneficial  in 
its  existence,  and  hurtful  when  abandoned ; 
but  it  was  suspended  or  renounced  at  differ- 
ent times,  and  for  the  larger  part  of  the  time, 
and  was  repeatedly  treated  by  the  Classis  itself 
as  voluntary  and  dissoluble. 

2.  The  next  material  ground  taken  is,  that 
the  act  of  dissolution  or  separation  in  1837,  was 
not  legally  passed  by  a  body  duly  representing 
the  Church.  It  is  to  be  remembered  that  an 
actual  separation  existed  from  1825  to  1837,the 
ministers  being  called  without  the  sanction  of 
Classis.  Then  an  attempt  was  made  by  one 
body  to  have  a  formal  dismission  agreed  to  by 
Classis.  This  was  refused;  and  there  were  at 
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that  period,  four  trustees  for  and  five  against 
it.  It  is  insisted  that  the  majority  of  the  con- 
gregation were  also  opposed  to  the  separation. 
Whether  this  was  the  case  or  not  is  immaterial. 
At  the  next  election  a  majority  of  these  five 
trustees  were  removed,  and  6thers  elected  fa- 
vorable *to  the  dissolution.  That  set-  [*51  7 
ties  the  question  as  to  the  will  of  the  congre- 
gation. 

3.  Perhaps  the  conclusions  now  arrived  at 
are  sufficient  to  dispose  of  this  bill  as  it  is 
framed.  It  proceeds  upon  the  ground  of  sub- 
jection to  the  judicatory  and  discipline  of  the 
Church,  as  well  as  adherence  to  its  tenets.  But 
it  would  be  a  narrow  and  technical  view  of 
the  case,  to  confine  it  to  this.  And  I  think  also, 
that  under  a  bill  like  the  present,  the  question 
of  a  deviation  from  the  tenets  of  founders, 
may  be  entered  upon.  And  in  this  inquiry  I 
shall  first  seek  to  ascertain  what  principles  of 
law  have  been  settled  to  guide  me  in  my  judg- 
ment, and  then  apply  them  to  the  facts. 

The  equity  tribunals  of  England  have  often 
passed  upon  these  questions.  Their  doctrines 
may  be  substantially  stated  thus.  They  dis- 
claim all  power  to  canvass  or  determine  the 
scriptural  truth  of  any  tenet,  held  by  individ- 
uals or  congregations.  They  have  steadily  ad- 
hered to  the  principle  that  they  can  only  in- 
quire into  the  tenets  promulgated  in  a  church, 
in  connection  with  a  right  to  property,  or  a 
trust  to  be  administered.  The  limit  of  the  in- 
quiry is  this:  was  there  an  appropriation  of 
property  for  the  support  of  a  church  in  which 
certain  religious  doctrines  should  be  taught, 
or  a  trust  created  for  the  promulgation  of  such 
doctrines?  If  these  objects  are  not  contrary  to 
to  the  law  of  the  land,  then  the  next  inquiry 
is,  has  there  been  an  attempt  to  withhold  the 
property  from  the  uses  to  which  it  was  dedi- 
cated, or  to  apply  it  to  others  of  a  repugnant 
character ;  and  hence,  sometimes,  whether 
those  who  participate  in  the  avails  of  the  prop- 
erty, adhere  to  the  doctrines  it  was  given  to 
sustain.  I  shall  advert  to  some  of  the  leading 
cases  upon  this  important  subject.  Ld.  Eldon, 
in  Atty-Oen.  v.  Pearson,  3  Meriv.,  409,  says: 
"  It  is  clearly  settled,  that  if  a  fund,  real  or 
personal,  be  given  in  such  a  way  that  the  pur- 
pose be  clearly  expressed  to  be  that  of  main- 
taining a  society  of  Protestant  Dissenters,  pro- 
moting no  doctrines  contrary  to  law,"  "it  is 
then  the  duty  of  this  court  to  carry  such  a 
trust  as  that  into  execution,  and  to  administer 
it  according  to  the  intent  of  the  founders." 
Again,  p.  415:  "I  agree  with  the  defendants 
that  the  religious  belief  is  irrelevant  *to  [*5 1 8 
the  matters  in  dispute,  except  so  far  as  the  King's 
court  is  called  upon  to  execute  the  trust."  And 
again,  p.  400,  he  says:  "Where  a  congrega- 
tion becomes  dissentient  among  themselves,  the 
nature  of  the  original  institution  must  alone  be 
looked  to  as  the  guide  for  the  decision  of  the 
court.  And  to  refer  to  any  other  criterion  (as 
to  the  sense  of  the  existing  majority),  would 
be  to  make  a  new  institution,  which  is  alto- 
gether beyond  the  reach  and  inconsistent  wit! 
the  duties  of  the  court.  If  the  deed  bear  a  de 
cided  manifestation  that  the  doctrines  intend 
ed  to  be  inculcated  in  this  chapel  were  Trini- 
tarian, and  if  any  number  of  trustees  are  now 
seeking  to  fasten  on  the  institution  the  pro- 
mulgation of  doctrines  contrary  to  those  whic" 
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were  intended  by  the  founders,  I  apprehend 
that  they  are  seeking  to  do  that  which  they 
have  no  power  to  do,  and  which  neither  they, 
nor  all  the  other  members  of  the  congregation 
can  call  upon  a  single  remaining  trustee  to  ef- 
fectuate." The  cases  of  Cragdallie  v.  Aikman, 
1  Dow.  P.  C.,  1;  Foley  v.  Wontner,  2  Jac.  & 
W.,  245;  Leslie  v.  Birnie,  2  Russ.,  114;  Davis 
v.  Jenkins,  3  Ves.  &  B.,  156;  and  Milligan  v. 
Mitchell,  8  Mylne  &  C.,  72,  and  1  Mylne  &  K., 
446,  recognize  the  same  principles.  In  the  last 
case,  the  bill  sought  a  decree  that  a  certain 
lease  and  chapel  were  held  in  trust  for  relig- 
ious worship,  according  to  the  institutions  and 
observances  of  the  Church  of  Scotland,  and 
prayed  certain  directions  to  carry  this  decla- 
ration into  effect.  Ld.  Cottenham  stated  that 
the  questions  to  be  considered  were  :  first, 
whether  the  property  in  question  was  held 
upon  the  trusts  alleged  in  the  bill;  second, 
whether  there  had  been  a  breach  of  such  trust; 
and  third,  whether  the  complainants  were  en- 
titled to  relief  in  the  suit  as  instituted.  The 
evidence  satisfied  him  that  the  chapel  was 
built,  and  the  lease  obtained  for  the  purposes 
of  worship  according  to  the  doctrine  and  dis- 
cipline of  the  Scotch  Presbyterian  Church, 
and  that  it  was  held  upon  trust  for  that  pur- 
pose. It  appeared  that  a  Mr.  Scott  had  been 
called  as  pastor,  and  upon  an  application  to 
moderate  his  call,  he  declined  to  sign  the  con- 
fession of  faith  of  the  Church;  and  the  Scotch 
Presbyters  of  London  would  not  approve  the 
call.  Subsequently  he  was  again  elected  by  the 
congregation,  in  opposition  to  a  remonstrance 
519*]  *of  the  Presbytery,  and  thereupon  his 
license  was  withdrawn,  and  the  sentence,  upon 
appeal,  was  confirmed  by  the  General  Assembly. 
They  continued  to  employ  him  and  the  Lord 
Chancellor  held  that  this  was  a  direct  departure 
from  the  trusts  of  the  lease.  It  may  be  ob- 
served, that  it  is  a  fundamental  ordinance  of 
the  Scottish  Church  that  no  minister  can  be 
appointed  as  pastor  of  a  congregation,  unless 
he  has  been  licensed  to  preach  by  the  superior 
church  judicatory.  The  congregation  had,  in 
1803,  adopted  resolutions,  one  of  which  was 
"  that  no  minister  receive  a  call  who  had  not 
been  licensed  to  preach  the  gospel  according  to 
the  established  regulations  of  the  Church  of 
Scotland."  Certain  members  passed  a  resolu- 
tion in  1833,  annulling  these  resolves.  The  Lord 
Chancellor  held  that  the  latter  meeting  was  irreg- 
ular. He  adds:  "If  it  were  necessary  to  come 
to  any  conclusion  as  to  the  extent  of  the  power 
of  altering  the  laws,  it  might  safely  be  assumed 
that  such  power  did  not  extend  to  altering  the 
fundamental  principles  upon  which  the  associa- 
tion was  framed, and  destroying  the  trusts  upon 
which  the  property  was  held.  The  case  of 
Atty-Oen.  v.  Pearson  came  again  before  the 
court  in  1835,  7  Simon,  290,  and  received  a  final 
decision.  It  is  a  very  instructive  case,  and  goes 
as  far  as  any  which  can  be  found.  The  origi- 
nal deed  was  made  in  1701,  and  it  was  declared 
that  the  meeting-house  was  intended  by  the 
parties  to  the  grant,  and  all  who  contributed 
towards  the  building  of  it,  to  be  used  "  for  the 
worship  and  service  of  Almighty  God."  The 
Toleration  Act,  1  Wm.  &  Mary,  sess.  1,  ch.  18, 
was  then  in  force,  protecting  Protestant  Dis- 
senters, but  excluding  from  the  Act  those  who 
denied  the  Trinity.  The  original  founders  and 
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contributors  were  dissenters  of  the  Presbyte- 
rian denomination.  There  was  evidence  to 
show  that  they  were  Trinitarians.  In  the  course 
of  time,  a  change  of  opinions  took  place,  so 
that  the  trustees,  ministers  and  a  majority 
of  the  congregation,  had  ceased  to  be  Trinita- 
rians. The  Vice-  Chancellor  held,  that  as  it  was  a 
fact  not  denied,  thai  the  opinions  of  the  Pres- 
byterians at  the  founding  of  the  charity  were 
in  favor  of  the  Trinity,  it  might  be  reasonably 
inferred  that  they  never  would  have  meant 
that  the  Unitarian  doctrine  should  be  taught 
in  the  *meeting-house;  and  that,  as  it  [*52O 
was  illegal  at  that  time  to  teach  such  doc- 
trines, it  might  also  be  inferred  that  they  did 
not  mean  such  a  trust  as  would  include  the  pro- 
mulgation of  these  illegal  tenets. 

The  case  of  the  Atty-Gen.  v.  Shore,  termed 
Lady  Hewley's  case,  has,  I  observe,  been  lately 
affirmed  in  the  House  of  Lords,  and  deserves 
particular  notice.  It  is  reported  in  7  Simons, 
309,  n.,  and  is  stated  by  Ld.  Sugden  in  the 
Atty-Oen.  v.  Drummond,  1  Connor  &  L.,  210. 
It  was  first  decided  by  Sir  Lancelot  Shadwell, 
Vice- Chancellor;  affirmed  by  Ld.  Lyndhurst, 
Chancellor,  assisted  by  Baron  Alderson  and 
Mr.  J.  Patterson,  and  lately  (1842)  affirmed  in 
the  House  of  Lords.  It  comes,  therefore, 
armed  with  the  whole  judicial  strength  of  En- 
gland. The  deed  of  foundation  was  dated  in 
1704.  It  gave  property  for  the  purpose  of  a  s- 
sisting  poor  and  godly  preachers  of  Christ's 
Holy  Gospel;  to  assist  in  the  education  of 
young  persons  intended  for  the  ministry  of 
Christ's.Holy  Gospel,  and  other  similar  objects. 
It  was  admitted  that  the  terms  used  did  not 
embrace  ministers  of  the  established  Church . 
No  doubt,  the  fact  of  the  founder  being  a 
Presbyterian,  and  the  other  facts  of  the  case, 
were  the  grounds  of  this.  Then  Ld.  Lynd- 
hurst established  that  the  tenets  of  the  great 
body  of  Presbyterians  at  the  period  of  the 
grant  were  Trinitarian;  next,  that  Lady  Hew- 
ley  was  shown  to  have  been  one  of  that  de- 
nomination. That  the  burden  of  showing  that 
she  held  Unitarian  opinions  was,  therefore, 
upon  the  other  side ;  which  not  being  done  she 
must  be  assumed  to  be  a  Trinitarian,  and  a  be- 
liever in  original  sin — a  Presbyterian  doctrine 
— and  one  rejected  by  Unitarians.  But  again; 
the  Lord  Chancellor  states  the  Toleration  Act 
of  1688,  and  the  Statute  of  1699,  declaring  a 
denial  of  the  three  persons  in  the  Trinity  to  be 
God,  was  blasphemy,  and  visiting  it  with 
heavy  penalties.  "I  am  not  justifying  the 
law,"  he  says.  "I  am  making  no  comment 
upon  it.  I  state  what  it  was.  I  cannot  bring 
myself  to  the  conclusion,  that  Lady  Hewley 
intended  to  promote  the  preaching  of  doctrines 
contrary  to  law;  that  she  intended  to  violate 
the  law."  His  Lordship  gives  this  as  a  sum- 
mary of  the  law.  "  I  agree  entirely  in  the 
principles  stated  by  the  learned  judges,  upon 
*which  this  case  must  be  decided.  In  [*52 1 
every  case  of  charity,  whether  the  object  be  re- 
ligious or  purely  civil,  it  is  the  duty  of  the 
court  to  give  effect  to  the  intention  of  the 
founder,  provided  that  can  be  done  without 
infringing  any  known  rule  of  law.  It  is  a  prin- 
ciple uniformly  acted  upon  in  a  court  of 
equity.  If  the  terms  of  the  deed  of  foundation 
be  clear  and  precise  in  the  language,  and  clear 
and  precise  in  the  application,  the  course  of 
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the  court  is  free  from  difficulty.  If  the  terms 
used  are  obscure,  doubtful  or  equivocal,  it 
becomes  the  duly  of  the  court  to  ascertain  by 
evidence,  what  was  the  intent  of  the  founder. 
It  is  a  question  of  evidence,  and  that  evidence 
will  vary  with  the  circumstances  of  each  par- 
ticular case.  It  is  a  question  of  fact  to  be  de- 
termined, and  the  moment  the  fact  is  ascer- 
tained, then  the  application  of  the  principle  is 
easy.  These  principles  are  founded  in  common 
sense  and  common  justice."  This  case  has  also 
been  commented  upon,  and  explained  by  Ld. 
Chancellor  Sugden.  A  tty  Gen.  v.  Drummond,  1 
Connor  &  L.,  210.  The  point  decided  by  Ld. 
Sugden  was  very  similar.  The  deed  was  for 
supporting  the  Protestant  dissenting  interest, 
for  the  education  of  youth  designed  for  the 
ministry  among  Protestant  Dissenters,  and  for 
assisting  Protestant  dissenting  congregations. 
Five  meetinghouses  had  been  built  by  the 
subscribers.  The  question  was  as  to  permitting 
Unitarians  to  share  in  the  property.  It  is  to 
be  noticed  that  the  Irish  Toleration  Act  was 
not  passed  when  the  deeds  were  executed,  so 
that  all  classes  of  dissenters  were  equally  ille- 
gal. The  case,  therefore,  is  very  important,  as 
showing  the  evidence  which  the  Ld.  Chancel- 
lor treated  as  admissible  to  ascertain  the  mean- 
ing of  the  founders,  and  who  were  the  objects 
of  their  bounty,  or  rather  if  Unitarians  must 
not  be  supposed  to  be  excluded.  He,  in  the 
first  place,  holds  that  parol  evidence  of  decla- 
rations of  intentions  was  not  admissible,  if  the 
parties  to  the  deed  had  declared  the  meaning 
they  attached  to  the  phrase  "Protestant  Dis- 
senters." No  declarations  could  be  admitted 
against  the  deed;  and  if  they  agreed  with  it, 
they  were  not  necessary.  He  then  adverts  to 
the  arguments  of  the  Attorney-General,  in  Lady 
Hewley' a  case;  that  he  did  not  complain  of  evi- 
522*]  dence  *showing  the  meaning  attached 
to  particular  words  at  a  particular  time;  nor  to 
usage  to  show  in  what  sense  the  words  were 
used,  when  the  deed  was  executed.  But  he 
did  object  that  the  court  below  had  acted  upon 
evidence  given  with  a  view  to  show  in  what 
sense  Lady  Hewley  used  particular  words.  He 
adds:  "The  objection  then  was  not  to  the  gen- 
eral admissibility  of  evidence,  but  to  such  as 
went  to  construe  the  deed  by  expressions  of 
opinion  by  Lady  Hewley.  And  I  will  not  act 
on  evidence  of  that  kind  in  this  case."  "What 
I  am  prepared  to  do  in  such  cases  is  this:  I 
shall  admit,  or  if  not  tendered,  seek  myself, 
in  the  writings  of  the  period,  in  historical  rec- 
ords, Acts  of  Parliament,  and  writings  of  per- 
sons of  the  different  persuasions  at  the  date  of 
the  deed,  for  all  helps  to  tell  me  what  was  the 
meaning  of  the  words  used;  not  to  do  violence 
to  the  deed,  but  to  put  such  an  interpretation 
upon  it  as  shall  be  consistent,  as  well  with 
what  appears  on  the  face  of  the  instrument  as 
with  the  intention  of  the  founder.  I  reject  all 
evidence  of  what  the  founders  thought,  but  I 
receive  evidence  of  what  their  acts  were,  their 
circumstances,  the  places  of  worship  they  re- 
sorted to."  Thus  clear  and  decisive  are  the 
doctrines  of  the  English  law  upon  this  subject. 
It  is  to  be  seen  whether  they  have  been  denied 
or  shaken  in  our  own  country. 

In  the  case  of  St.  Marj/'s  Church,  7  Serg.  & 
R.,  589,  the  learned  Chief  Justice  thus  speaks 
of  the  great  question  now  before  me.  "If  such 
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measures  should  be  taken  with  regard  to  the 
employment  of  pastors,  as  are  incompatible 
with  the  fundamental  principles  of  the  Roman 
Catholic  Church,  it  may  be  a  serious  question 
what  will  become  of  the  real  property  of  the 
congregation.  From  what  appears,  the  ground 
on  which  the  chapel  stands  is  held  in  trust  for 
a  Roman  Catholic  congregation.  The  charter 
was  granted  to  a  religious  society  of  Roman 
Catholics,  and  before  the  charter  the  ground 
and  chapel  was  held  in  trust  for  a  religious 
society  of  Roman  Catholics.  Now  if  a  major- 
ity of  this  congregation  should  insist  upon  em- 
ploying pastors  contrary  to  the  rules  of  the 
Church,  and  the  minority  should  choose  to  re- 
main strict  Roman  Catholics,  in  the  sense  of 
the  word  at  the  time  of  their  incorporation, 
what  is  to  become  *of  the  chapel  and  [*523 
the  ground  ?  That  is  a  momentous  question 
on  which  I  have  not  formed  an  opinion."  In 
Field  v.  Field,  9  Wend.,  401,  J.  Nelson  dis- 
tinctly recognizes  the  rule  of  the  English  court, 
and  cites  and  approves  of  the  case  ofAtty-Gen. 
v.  Pearson.'  After  observing  that  a  diversion 
of  the  fund  from  its  original  purposes  was  a 
subject  of  equity  jurisdiction,  and  could  not 
be  corrected  at  law,  he  says:  "If  the  object  of 
the  original  contributors  of  this  fund  was  the 
instruction  and  education  of  their  children  in 
the  faiih  and  doctrine  of  the  Society  of  Friends, 
as  understood  and  believed  at  the  time  it  was 
placed  under  the  direction  of  one  of  their  asso- 
ciations, it  is  quite  clear,  both  on  principle  and 
authority,  that  such  object  should  be  strictly 
observed  by  those  who  have  the  management 
of  it,  and  that  an  ample  remedy  exists  against 
any  perversion  of  the  fund.  The  question  is 
not  which  faith  is  the  soundest  or  most  ortho- 
dox, but  for  what  purpose  or  object  was  the 
fund  originally  established  by  the  founders  of 
it.  The  court  proceeds  to  enforce  the  observ- 
ance of  an  ascertained  trust,  in  which  rights 
of  property  are  concerned,  not  the  peculiar 
doctrines  of  either  party,  though  their  exist- 
ence and  nature  may  be  incidentally  involved." 
In  the  Baptist  Church  v.  Witherell,  3  Paige, 
296,  there  are,  however,  expressions  of  the 
Chancellor  casting  much  doubt  upon  the  point. 
After  citing  the  Atty  Gen.  v.  Pearson,  he  says: 
"I  confess  I  have  always  entertained  serious 
doubts  whether  any  civil  tribunal  in  the  State 
could  interfere  to  prevent  the  majority  of  the 
corporators  in  a  religious  society  from  intro 
ducing  such  changes  in  the  doctrines  or  modes 
of  worship  in  their  churches  as  they  might 
deem  expedient.  Neither  am  I  prepared  to  say 
that  it  would  be  right  and  expedient  to  adopt 
the  principle  of  Lord  Eldon  here,  where  all  re- 
ligions are  not  only  tolerated,  but  are  entitled 
to  equal  protection  by  the  principles  of  the 
Constitution.  Upon  Lord  Eldon's  principle,  a 
society  of  infidels,  who  had  erected  a  temple  to 
the  Goddess  of  Reason,  could  not,  upon  the 
conversion  of  nine  tenths  of  the  society  to 
Christianity,  be  permitted  to  hear  the  word  of 
life  in  that  place  where  infidelity  and  error  had 
once  been  taught."  But,  with  *great  [*524 
respect,  such  a  case  as  the  worship  of  the  God- 
dess of  Reason  in  a  temple  reared  to  her  could 
not  occur  in  England.  While  Christianity  is 
recognized  as  part  of  the  law  of  the  land,  there 
could  be  no  legal  dedication  or  preservation  of 
property  for  such  a  purpose.  It  would  be 
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broken  up  on  an  information  of  the  Attorney- 
General.  It  could  be  destroyed  by  creditors, 
or  assignees  of  the  donors.  I  am  strongly  in- 
clined to  think  that  the  donors  themselves 
could  overthrow  it.  Speaking  with  humility 
on  so  momentous  a  question,  I  hold  that  no 
title  will  ever  be  allowed  to  stand  in  the  tri- 
bunals of  this  State,  founded  upon  avowed  in- 
fidelity: no  right  to  property  can  be  created  or 
employed  to  assail  and  subvert  the  Christian 
faith.  And  it  must  be  considered  that  if  such 
a  temple  to  falsehood,  as  the  Chancellor  im- 
agines, can  be  guarded  and  perpetuated  by  the 
law,  equally  may  any  Christian  Church  built 
on  property  given  expressly  for  the  spread  of 
the  Gospel,  be  converted,  at  the  will  of  the 
majority,  into  a  hall  for  teachers  of  apostacy, 
blasphemy,  or  atheism.  The  argument  is  as 
strong  in  the  one  aspect  of  the  case  as  in  the 
other.  If  youcannot  divert  property  from  an 
infamous  dedication,  neither  can  you  prevent 
its  perversion  from  the  uses  of  piety  to  those 
of  infamy.  I  should  be  loath  to  say,  in  the 
present  tendency  to  evil,  on  which  side  the 
greater  danger  lies ;  loath  to  estimate  the 
chances,  whether  the  golden  candlestick  would 
remain  upon  the  altar  where  it  now  shines 
gloriously,  or  be  planted  on  the  places  now 
reared  to  impiety.  But  this  I  know,  that  no 
man  in  the  land  would  more  detest  the  conse- 
quences of  casting  religious  truth  and  the  rights 
of  property  at  the  feet  of  the  majority  of  the 
hour,  than  the  eminent  judge  whose  language 
has  given  the  doctrine  a  momentary  counte- 
nance. Again;  I  apprehend  that  in  the  subse- 
quent cases  of  Dutch  Church  v.  Mott,  7  Paige, 
78,  and  Lawyer  v.  Cipperly,  Id. ,  282,  the  Chan- 
cellor has  gone  some  length  towards  the  adop- 
tion of  the  English  rule.  See,  also,  Chambers 
v.  Baptist  Education  Society,  1  Monr.  Law  and 
Eq.,  215. 

I  come  to  the  conclusion,  that  the  great  prin- 
ciples of  the  English  equity  courts  are  in  force 
in  this  State,  and  must  be  my  guides. 
525*]  *The  case  then  stands  thus:  the  de- 
fendants have  possession;  have  been  legally 
elected  trustees  of  the  church  by  which  the 
property  was  purchased.  They  have  every 
legal  muniment.  I  am  called  upon  as  a  judge 
in  equity,  to  overthrow  that  legal  title..  I  dis- 
card the  factious  doctrine  that  the  majority  for 
the  time  being  is  to  govern.  I  hold  that  I  am 
bound  to  interfere  upon  the  complaint  of  a 
single  worshipper  in  the  church,  against  a 
thousand  others:  provided,  first,  that  it  is  cer- 
tain the  property  was  dedicated  to  definite  legal 
purposes;  second,  that  it  is  certain  the  posses- 
sors of  the  property  are  violating  those  pur- 
poses. 

The  first  proposition  is,  that  the  will  of  the 
majority  of  the  holders  of  the  property  is  not 
to  be  regarded.  It  is  needless  to  dwell  upon 
this.  It  must  be  the  law  until  courts  of  jus- 
tice say,  that  if  a  man  devises  his  property  to 
one  of  several  heirs,  the  majority  may  destroy 
his  gift,  and  take  it  from  him. 

Then  the  next  proposition  is,  that  the  prop- 
erty must  be  dedicated  to  definite  purposes, 
and  those  must  be  legal  purposes.  We  can- 
not say  whether  they  are  legal  or  not  until  we 
find  what  they  are.  Then  the  first  inquiry  is, 
are  the  purposes  definitely  pointed  out?  Prop- 
erty in  England  might  be  dedicated  with  the 
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utmost  precision,  to  the  support  of  the  dogmas 
of  the  Church  of  Rome.  The  law  of  England 
has  declared  this  appropriation  of  property  ut- 
terly illegal.  A  dozen  statutes  have  been  passed 
to  declare  and  enforce  this  illegality.  Property 
in  the  United  States  may  be  given  to  the  sup- 
port of  Romish  doctrines,  and  no  law  interferes 
with  the  appropriation.  The  inquiry  then  is 
merely,  has  it  been  so  appropriated?  So  prop- 
erty may  be  dedicated  to  the  support  of  the 
tenets  of  every  sect  down  to  the  last  shadowy 
point  at  which  Christianity  is  lost  in  morality, 
or  where  rationalism  destroys  faith.  Still  the 
law  in  this  land  cannot  speak,  cannot  inter- 
pose. It  must  be  submissive,  until  blasphemy, 
opened  and  avowed  blasphemy  against  Chris- 
tianity, is  to  be  supported  through  the  agency 
of  a  court  of  justice  ;  and  then  I  hold  that  no 
deed,  however  solemn,  can  avail;  no  multitude, 
however  great,  can  sanction  the  consignment 
of  property  to  this  deadly  use' 

*In  inquiring  what  were  the  tenets  [*526 
of  the  congregation  in  1765,  it  might  be  suffi- 
cient to  limit  the  investigation  to  this:  what 
were  the  doctrines  of  the  Reformed  German 
Church,  in  1784  ?  Are  they  identical,  or  so 
closely  allied  with  those  of  the  Dutch  Church 
as  expounded  at  Dort,  as  to  settle  explicitly 
what  are  the  tenets  to  be  observed,  and  to  leave 
only  the  question  of  deviation  open?  Beyond 
a  doubt,  we  have  in  the  Canons  of  the  Synod 
very  explicit  standards  of  faith;  in  the  consti- 
tution very  definite  forms  of  government  and 
discipline.  But  the  case  has  been  chiefly  argued 
and  considered  with  reference  to  the  tenets 
held  in  1765,  at  the  erection  of  the  church  in 
Nassau  St.;  and  certainly  it  may  be  forcibly 
argued  that  if  the  doctrines  were  then  distinct- 
ly marked,  the  presumption  at  least  will  be  that 
they  remain  unchanged.  All  the  light  which 
can  be  thrown  upon  this  subject  arises  from 
the  character  of  the  Church  before  its  union 
with  the  Classis  of  North  Holland;  the  dec- 
laration accompanying  the  foundation  of  the 
church  in  Nassau  St. ;  and  the  effect  of  the  al- 
liance with  the  Dutch  Church  in  1763,  and  con- 
tinued under  the  independent  organization  ef- 
fected in  1773.  The  character  and  style  of  the 
body  before  the  union  was  the  "  German  Re- 
formed Congregation  of  New  York."  At  the 
laying  of  the  foundation  stone,  each  person  de- 
clared it  was  to  be  a  German  Reformed  Church. 
The  pastor  declared  that  the  word  of  God 
should  there  be  preached  according  to  the  re- 
formed doctrine  of  Heidelberg  and  Switzerland. 

First,  then,  what  were  the  prevailing  script- 
ural tenets  of  Switzerland,  or  rather  of  the  Re- 
f ormedChurches  of  Switzerland, at  that  period? 
We  have  the  testimony  of  one  of  the  reverend 
witnesses  that  the  doctrine  of  the  Reformed 
German  Church  is  Zwinglianism.  It  is  certain 
that  the  foundation  of  the  reformation  in 
Switzerland  was  laid  by  Zwingli,  and  that  the 
peculiar  character  of  his  tenets  and  principles 
have  been  deeply  impressed  upon  the  churches 
of  that  land.  The  Reformation  in  Switzerland 
began  in  1519.  It  is  perfectly  true,  that  the 
Churches  which  embraced  the  tenets  of  Calvin, 
and  the  Swiss  Churches,  are  treated  of  by 
Mosheim  under  the  general  title  of  the  Re- 
formed Churches;  but  this  was  in  contradis- 
tinction to  the  Lutheran  *Churches.  [*527 
The  Reformed  Church,  in  the  acceptation  of 
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the  history  of  that  period,  does  not  mean  the 
Churches  strictly  Calvinistic,  but  those  which 
differed  from  Luther  on  the  dogma  of  cpnsub- 
stantiation;  though  great  and  substantial  dif- 
ferences existed  between  themselves.  The  late 
translator  of  Moaheim.  Dr.  Murdock,  justly 
observes,  that  the  differences  among  the  Re 
formed  Churches,  both  as  to  doctrine  and  dis- 
cipline, were  very  great.  Upon  some  of  the 
leading  doctrines  of  the  Christian  faith,  there 
were  marked  differences  between  the  principles 
of  Zwingli,  and  those  of  Calvin,  and  the  Synod 
of  Dort.  As  to  the  sacrament  of  the  Lord's 
Supper,  the  former  expressly  taught  that  the 
elements  were  no  more  than  external  signs  and 
symbols.  Nil  esse  in  c&na  quam  memoriam 
Uhrisii.  3  Mosheim,  274,  n.  See,  also,  the  pas- 
sage cited  by  D'Aubigne,  History  of  the  Ref- 
ormation, vol.  3,  316,  and  n.  "  Hand  aliter 
hie  panem  et  vinum  esse  puto,  quam  aqua  est  in 
baptismo."  "  This  opinion,"  says  Mosheim, 
"  was  embraced  by  all  the  friends  of  the  Ref- 
ormation in  Switzerland,  and  by  a  consider- 
able number  of  its  votaries  in  Germany."  The 
subsequent  attempts  of  Bucer  to  reconcile 
Luther  and  Zwingli  upon  this  point,  failed. 
Indeed  it  is  stated,  that  the  explanations  which 
he  gave,  in  his  zeal  to  procure  a  conformity, 
awakened  the  suspicions  of  the  Switzers  that 
he  had  departed  from  their  opinion;  and  nei- 
ther Zwingli  nor  Oecolampadius  were  satisfied 
with  him.  14  DuPin.  Ecc.  Hist.,  122, 134. 

With  respect  to  the  doctrine  of  Calvin,  it  is 
a  matter  of  ecclesiastical  history,  that  in  his 
efforts  to  produce  a  union  with  the  Lutherans, 
he  used  language  so  similar  to  that  of  Luther, 
as  to  make  a  difference  scarcely  distinguish- 
able. He  became  subject  to  the  remark  of 
Bossuet,  that  his  tenets  did  not  vary  much 
from  the  dogma  of  the  popish  real  presence. 
At  a  later  period,  when  he  obtained  such  influ- 
ence in  Switzerland,  and  especially  in  his  con- 
troversy with  Westphall,  he  approached,  per- 
haps adopted,  the  barren  doctrine  of  Zuingli. 
Taking,  however,  his  tenets  to  be  fairly  ex- 
pressed in  the  Institutes,  it  would  be  difficult 
to  point  out  a  substantial  difference  between 
them,  and  the  doctrine  of  the  28th  Article  of 
the  Church  of  England.  See,  especially,  Cal- 
vin, Institutes,  ch.  17,  art.  18.  "  He  com- 
528*]  mandeth  *us  to  take  [the  Savior's 
body].  I  doubt  not  he  doth  indeed  reach  it, 
and  I  do  receive  it.  It  is  a  higher  mystery 
than  can  be  uttered  in  words." 

But  the  language  of  the  Synod  of  Dort  upon 
this  topic  is  as  explicit  and  decided  as  could 
be  employed.  The  thirty-fifth  Article  of  the 
Confession  of  Faith,  is  much  stronger  than 
the  language  of  the  Institutes.  Consider  this 
passage  of  that  article  of  the  Confession  of 
Faith:  "In  the  meantime  we  err  not  when  we 
say  that  what  is  eaten  and  drunk  by  us,  is  the 
proper  and  natural  body  and  the  proper  blood 
of  Christ.  But  the  manner  of  our  partaking 
of  the  same  is  not  by  the  mouth,  but  by  the 
spirit  through  faith."  It  is  impossible  that  a 
conscientious  man,  who  had  engaged  to  teach 
the  doctrine  of  that  article,  could  teach  the 
tenet  of  a  figurative  commemoration — the  tenet 
of  Zwingli.  If,  then,  Calvin's  opinions  are  to 
be  judged  of  by  what  he  has  stated  in  the  In- 
stitutes, they  are  wholly  at  variance  with  the 
sentiments  of  Zwingli.  But  if  the  opinions 
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last  promulgated  by  him  are  to  be  taken  as  his 
settled  doctrines,  then  his  views  upon  this 
great  dogma  of  Christianity  are  wholly  at  va- 
riance with  the  Canons  of  the  Synod  of  Dort. 
And  thus  plainly  a  great  and  fundamental  dif- 
ference is  made  out  between  the  faith  of  the 
Dutch  Church  and  that  of  Switzerland.  And 
thus  also,  a  difference  is  made  out  between  the 
faith  of  the  German  Reformed  Church  and 
that  of  the  Dutch  Church,  so  far  as  the  refer- 
ence to  the  faith  of  Switzerland  throws  light 
upon  the  faith  of  the  German  Church.  Thus, 
then,  when  I  am  referred  for  an  explication  of 
the  faith  of  the  founders  of  this  Church  to  the 
faith  of  Switzerland,  I  find  a  fundamental  va- 
riance from  that  of  the  Dutch  Church. 

Again;  it  is  stated  by  one  of  the  witnesses, 
that  whatever  Zwingli  was  he  was  no  Calvin- 
ist.  To  a  great  extent,  this  appears  supported 
by  reference  to  his  works,  and  the  expositions 
of  his  followers.  Mosheim  states,  Vol.  3.  p. 
278,  that  the  absolute  decree  of  God  with  re- 
spect to  the  everlasting  condition  of  the  hu- 
man race,  an  essential  doctrine  of  the  creed  of 
Calvin,  made  no  part  of  the  theology  of  Zwin- 
gli. I  have  been  furnished,  however,  with 
a  translation  of  a  German  work  printed  at 
Chambersburgh,  in  1837,  in  which  extracts 
are  made  from  the  works  *of  Zwingli,  [*529 
supporting  the  doctrine  of  election.  A  careful 
reference  to  his  works  will  prove  that  still 
very  important  differences  existed.  Zwingli 
held,  undoubtedly,  that  everything  took  place 
according  to  the  predetermination  of  God. 
But  he  explicitly  held  that  unbaptized  infants, 
were  saved  ;  that  the  heathen  were  as  much 
within  the  efficacy  of  the  atonement  as  others; 
and  that  the  death  of  Christ  was  an  expiation  of 
the  sins  of  the  whole  world, not  confined  to  the 
elect  to  whom  Christ  is  made  known.  In  short, 
the  doctrine  of  reprobation  in  its  high  -sense 
was  no  part  of  his  creed.  That  tenet  is  thus 
stated  by  Calvin:  "  Neque  enim,  prcevideri 
ruinam  impiorum  a  Domino  Paulus  tradit,  sed 
ejus  consilio  etvoluntateordinari,  quemadmo- 
dum  ut  Solomodocet,  non  modo  proecognitum 
fuisse  impiorum  interitum,  sed  impios  ipsos 
fuisse  destinato  creates,  ut  perirent."  In  Rom., 
cap.  9,  verse  19.  As  to  infants,  the  language 
of  Beza,  one  of  the  most  celebrated  followers 
of  Calvin  is  this:  "Idem  in  baptismo  fit,  quern 
multa  millia  infantum  accipiunt,  qui  tamen 
nunquam  regenerantur,  sed  in  seternum  pere- 
unt."  1613.  Acta  Colloquii  Montisbell.  Quoted 
Lawrence's  Bampton  Lectures,  p.  443.  Dr. 
Lawrence  thus  states  Calvin's  doctrine  ;  that 
though  all  children  are  outwardly  incorpo- 
rated into  Christ's  Church,  some  only  are  in- 
wardly regenerated  by  the  Spirit.  Bampton,. 
Lectures  ;  see,  Institutes,  cap.  16,  sec.  17.  A 
few  passages  will  show  the  views  of  Zwingli, 
and  Bullinger  his  successor,  on  this  head:  "Is- 
ta  in  hunc  usum  argumentati  sumus,  ut  osten- 
deremus  toto  errare  cselo,  qui  damnation!  aeter- 
nae  solent  adjudicare  Christianorum  infantes 
cum  non  sint  baptismo  tincti.  Hoc  enim,  'qui 
non  crediderit,  condemnabitur,'  nullatenus  est 
absolute  intelligendum,  sed  de  his  qui  audito 
evangelic, credere  noluerunt.  Unde  infantes,  et 
qui  non  audierunt  evangelium.hac  lege  non  ten- 
entur."  Opera,  Vol.  2,  p.  118,  ed.  1581.  Apud 
Bampton,  Lectures,  p.  286.  In  another  place, 
after  discussing  expressly  the  question  of  the 
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safety  of  the  infants  of  the  Gentiles,  he  says: 
"Quanquam  autem.ut  ingenue  fatear.mihi  ma- 
gis  arridet  ea  sententia  quaevirtute  mortis  Chris- 
ti  omnium  innocentium  salutem  acceptam  fert. 
Si  quseres  quomodo  possunt  hsec  fieri?  Hoc 
modo.  Quicquid  uspiam  mortalium  nascitur 
53O*]  salvum  est  per  *Christum."  Bullinger 
adopted  the  same  doctrine.  See  a  passage, 
Lawrence,  Hampton  Lectures,  p.  288.  Above 
all,  Zwingli  explicitly  held,  that  there  were 
elect  among  the  heathen,  who  never  heard,  or 
should  hear  of  the  gospel.  I  refer  to  the  pas- 
sages in  his  works,  Vol.  2,  pp.  118,  371,559.  His 
follower,  Bullinger,  expresses  himself  thus  : 
"Certum  est  Deum  et  inter  Gentiles  habuisse 
suos  electos.  Si  qua  tales  fuerunt,  non  carue- 
runt  Spiritu  Sancto  et  fide.  Idcirco  opera  ip- 
sorum  facta  ex  fide  bona  fuerunt,  non  pec- 
cata."  Sermonum  Decades,  quinque,  p.  174.  It 
appears  indeed  that  the  ability  and  exertions 
of  Calvin,  produced  an  union  between  the 
Swiss  Churches  and  that  of  Geneva,  in  relation 
to  their  fundamental  tenets.  This  agreement 
was  made  in  1549-1554.  But  in  a  note  of  the 
editor,  p.  279,  it  is  said  that  the  patrons  and 
defenders  of  Zwingli  are  extensively  numer 
ous,  and  his  doctrine  is  revived  in  England, 
Switzerland  and  other  countries,  and  acquires 
new  credit  from  day  to  day. 

Again,  in  the  year  1675,  the  formula  consen- 
sus was  adopted  at  Zurich.  Commotions  en- 
sued, and  in  1686,  through  the  influence  of 
William  of  Brandenburgh,  the  Canton  of 
Berne,  and  the  Republic  of  Geneva,  in  effect 
abrogated  it.  Mosheim,  Book  5,  Cent.  17,sec. 
2,  part  2.  In  our  day,  says  Mosheim,  it  has 
lost  nearly  all  its  influence.  Dt.  Murdock  says, 
in  a  note,  that  the  Consensus  retained  its  au- 
thority at  Geneva  until  1706,  when  it  fell  into 
disuse.  It  continued  in  some  of  the  Cantons, 
and  was  considered  by  the  Kings  of  England 
and  Prussia  in  1723,  as  an  obstacle  to  their 
projected  union  of  the  Reformed  and  Luther- 
an Churches.  Now  this  Consensus  condemned 
the  doctrine  of  general  grace,  and  established 
that  of  a  special  grace.  And  Mosheim  writ- 
ing, about  1756,  says  that  the  City  of  Geneva, 
the  parent  and  nurse  of  the  doctrine  of  abso- 
lute predestination  and  particular  grace,  had 
become  itself  so  far  Arminian,  as  to  deserve  a 
place  among  the  Churches  of  that  communion. 

With  respect  to  the  Heidelberg  Catechism, 
it  is  admitted  that  it  is  susceptible  of  a  con- 
struction at  variance  with  the  tenets  of  the 
Synod  of  Dort.  The  answer  to  the  37th  ques- 
tion is  capable  of  an  Arminian  interpretation. 
531*]  If  we  look  back  to  the  *discussions 
which  took  place  at  that  Assembly,  and  the 
documents  presented  by  the  remonstrants,  we 
shall  be  convinced  of  the  fact,  and  see  the  ex- 
'tent  of  this  variance.  From  Brandt's  History 
of  the  Reformation,  Vol.  3,  p.  83.  it  appears 
that  a  paper  containing  their  sentiments  upon 
the  first  article  was  read  December  13,  1618. 
The  fifth  position  of  that  document  is  this  : 
"  God  hath  decreed  that  Christ  shall  be  an 
atonement  for  the  sins  of  the  whole  world,  and 
by  virtue  of  that  decree  he  hath  resolved  to  jus- 
tify, and  save  those  who  believe  in  him.  But 
he  hath  not  absolutely  decreed  to  give  Christ 
for  a  mediator  to  the  elect  alone."  Again;  in 
the  sixth  proposition  it  is  said:  "None  are  ex- 
cluded from  eternal  life,  nor  from  sufficient 
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means  of  it,  by  any  absolute  decree  which  God 
hath  passed  beforehand,  without  respect  to 
their  unbelief  or  disobedience."  That  this  is 
Arminian  doctrine  will  be  clearly  seen  from 
the  passages  quoted  by  Mosheim.Vol.  4,  p.  130. 
Now  compare  this  with  the  language  of  the 
catechism  in  the  answer  to  the  37th  question, 
as  well  as  the  reply  to  the  20th  and  the  23d.  It 
is  certain  that  under  those  summaries  of  doc- 
trine, a  person  might  faithfully  teach,  in  con- 
sonance with  the  catechism,  the  dogmas  of 
the  remonstrants. 

Widely  different  from  this  is  the  exposition 
authoritatively  pronounced  by  the  Synod .  The 
7th  article  is  express  upon  a  special  irrespect- 
ive election.  Thus,  then,  on  this  deep  thyme 
— free-will,  foreknowledge — that  inaccessible 
problem  which  the  human  intellect  has  toiled 
for  ages  to  surmount,  and  has  fallen  back  from 
defeated  and  abashed,  the  catechism  gave  great 
liberty.  It  was  so  felt  by  the  eminent  divines 
of  the  Synod,  and  they  restricted  that  freedom. 
There  is  one  fact,  however,  of  consequence,  to 
be  here  considered.  The  Swiss  Churches  and 
those  of  the  Palatinate  were  represented  at  the 
Synod  of  Dort,  and  approved  of  the  confes- 
sions of  faith  and  canons  as  well  as  the  cate- 
chism. Brandt,  3,  280,  289.  But  it  is  to  be  ob- 
served that  the  canons  and  confessions  were 
adopted  and  enforced  by  the  States-General,  as 
binding  upon  all  the  ministers  of  the  United 
Netherlands;  so  that  the  placard  against  the 
remonstrants  issued  July  15,  1619,  prohibited 
the  inhabitants  from  meeting  *togeth-  [*532 
er  to  promote  any  doctrine,  differing  from  the 
Canons  or  decrees  of  the  Synod,  upon  pain  of 
forfeiture  of  all  benefices,  or  offices,  and  pay- 
ment of  a  fine.  The  obtruding  of  any  other 
doctrines  as  to  the  five  points,  was  pronounced 
to  be  a  defiance  of  all  order  and  government, 
and  to  the  destruction  of  the  established  relig- 
ion. See,  Brandt,  Vol.  3,  pp.  399,  400.  How 
actively  this  was  followed  up  by  the  ejection 
of  pastors,  who  refused  to  subscribe  the  Can- 
ons, the  history  of  Brandt  exhibits.  But  I  do 
not  find  in  Switzerland  or  the  Palatinate,  any 
similar  act  on  the  part  of  the  magistracy;  and 
we  must  remember  that  the  connection  and 
submission  of  the  Church  to  the  civil  power, 
was  as  much  a  tenet  of  Zwingli  as  it  was  of 
Henry  VIII.  We  do  find  that  the  decrees  were 
not  submitted  to  by  all  the  German  churches. 
"Those  of  Brandenburgh  and  Bremen,  would 
never  suffer  their  doctors  to  be  tied  down  to 
the  opinions  and  tenets  of  the  Dutch  divines." 
Mosheim,  Vol.  4,  p.  80.  A  learned  divine  of 
the  Dutch  Church,  informs  me  that  Scultle 
and  other  deputies  to  the  Synod  from  Heidel- 
berg were  strongly  opposed  to  Arminianism, 
and  that  Parens,  an  associate  of  Ursinus,  de- 
livered an  eulogy  of  the  Synod  about  the  time 
of  its  close.  The  observation  may  naturally  be 
made,  that  the  more  clearly  it  is  shown,  that 
the  authors  of  the  catechism  held  the  highest 
Calvinistic  doctrines,  the  more  striking  be- 
comes the  fact,  that  the  catechism  itself  is  so 
worded  as  to  admit  an  Arminian  construction. 
We  are  to  remember  that  it  was  compiled  un- 
der the  auspices  of  the  elector,  and  for  the 
Churches  of  the  Palatinate. 

But  it  has  been  strongly  urged,  that  as  the 
catechism  is  susceptible  of  two  meanings,  that 
should  be  adopted  as  the  faith  of  the  founders 
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which  consists  with  the  Canons  of  the  Synod, 
because  at  that  time  there  was  an  union  with 
the  Classis  of  the  Church  of  Holland.  Beyond 
a  doubt,  as  a  piece  of  evidence,  this  circum- 
stance has  weight.  It  is  obvious,  however, 
that  it  does  not  conclude  the  question;  because 
the  submission  to  1he  Dutch  Church  in  matter 
of  government  did  not  necessarily  involve  the 
adoption  of  its  doctrines  as  expounded  by  the 
Synod.  And  some  facts  may  be  referred  to 
tending  to  the  opposite  conclusion.  The  Rev. 
533*]  *Mr.  Foering  came  from  Manheim, 
in  Baden,  in  1763.  His  call  was  only  to  preach 
the  Heidelberg  Catechism.  It  is  to  be  remem- 
bered that  every  minister  of  the  Netherlands 
was  compelled  to  sign  the  Canons.  If  the  great 
body  of  this  congregation  had  adopted  that  ex- 
position, it  is  presumable  that  they  would  have 
expressed  it  in  the  call.  This  argument  re- 
ceives additional  strength  from  the  language 
of  the  calls  made  after  the  union  with  the 
Dutch  Church.  Every  one  of  them  is  only  to 
teach  the  catechism,  without  any  reference  to 
the  Canons.  We  find,  also,  that  the  authorities 
in  Holland  pressed  upon  the  Pennsylvania 
Churches  the  necessity  of  sending  their  minis- 
ters to  Holland  to  be  examined,  as  the  purity 
of  doctrine  in  America  had  been  in  some  cases 
impaired.  It  was  not  until  1775,  that  the  pas- 
tor of  the  Church,  Rev.  Mr.  Gebhard,  signed 
the  formula  of  the  Dutch  Church,  adopting 
the  exposition  of  the  Synod.  His  call  did  not 
prescribe  it.  It  is  to  be  observed,  indeed,  that 
it  was  only  in  1773  that  this  formula  was 
adopted  as  it  now  stands.  But  the  Canons,  be- 
yond a  doubt,  had  been  subscribed  by  every 
regular  minister  of  the  Dutch  Church  in  Amer- 
ica. And  the  subscription  of  Mr.  Gebhard  cer- 
tainly establishes  his  faith. 

Looking  then  to  the  true  question,  viz. :  is  it 
made  out  that  the  founders  of  this  Church  in 
1765,  had  adopted  the  exposition  of  the  Cate- 
chism given  by  the  Synod  of  Dort,  it  is  impos- 
sible to  answer  in  the  affirmative.  The  pre- 
sumption is  rather  the  other  way.  Whether 
the  majority  of  its  pastors  so  expounded  it  is 
not  the  question,  though  if  proven  it  would 
have  been  a  piece  of  evidence.  I  find  the  cate- 
chism now  taught.  I  find  it  susceptible  of  an 
Arminian  construction.  If  it  now  receives 
such  construction,  I  am  not  able  to  say  that 
the  will  and  intent  of  the  founders  is  thereby 
violated.  Then  limit  the  inquiry  to  this:  what 
are  the  doctrines  of  the  German  Reformed 
Church?  It  has  been  deposed  to  that  the  doc- 
trines and  practices  of  the  German  Reformed 
Church,  or  Zwinglianism,  and  those  of  the  Lu- 
theran Church,  are  not  wide  apart.  Reference 
is  made  by  the  witness  to  the  union  of  the 
churches  effected  under  the  influence  of  the 
King  of  Prussia.  It  is  in  evidence,  also,  that 
-534*]  in  *numerous  instances  members  of 
the  Lutheran  Synods  were  admitted  to  a  seat, 
and  to  vote  in  the  Synods  of  the  German  Re- 
formed Church,  and  so  interchangeably.  And 
the  Rev.  Mr.  Strobel,  a  witness  for  the  defend- 
ants, states  that  he  knows  of  no  difficulty  on 
the  part  of  the  Lutherans  to  prevent  an  entire 
union;  that  these  bodies  as  a  whole,  have  not 
yet  obtained  a  sufficiently  organized  form  to 
promulgate  their  sentiments  to  the  world  in 
an  official  manner;  that  there  is  a  warm  desire 
to  effect  an  union  here,  as  has  been  done  in 
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Europe.  On  the  other  side,  several  eminent 
and  learned  divines  have  stated  that  they  un- 
derstand the  tenets  of  the  Dutch  Reformed 
and  German  Reformed  Church  of  this  country 
to  be  substantially  the  same. 

It  appears  from  a  publication  of  the  German 
Church,  published  at  Chambersburgh,  in  1841, 
that  the  Churches  in  Pennsylvania  were  under 
the  supervision,  to  a  considerable  extent,  of 
the  Synods  of  North  and  South  Holland.  The 
acts  of  the  Coetus  appear  to  have  been  submit- 
ted to  them.  The  Synods  press  repeatedly  that 
all  ministers  should  first  appear  before  them  to 
be  examined.  Writing  in  January,  1785,  they 
urge  this  as  all  important,  observing  that  sad 
experience  proves  that  the  doctrines  of  the  Re- 
formed Church  are  but  too  much  departed 
from  in  many  parts  of  Germany,  and  that  they 
had  heard  that  by  certain  teachers  pushing 
themselves  into  several  churches  in  New  York, 
the  purity  of  the  doctrine  is  in  danger  of  being 
corrupted.  In  an  address  to  the  congregation 
in  connection  with  the  Classis  of  Philadelphia, 
it  is  stated  that  in  the  year  1792  the  separation 
of  the  Coetus  from  the  Synods  of  Holland  took 
place, and  the  faith  of  the  church  is  thus  stated: 
"The  doctrines  of  the  German  Reformed 
Church  are  altogether  evangelical;  essentially 
the  same  as  they  were  at  the  time  of  the  Ref- 
ormation. Her  doctrines  are  received  from 
the  Bible  as  the  fountain,  and  are  conveniently 
embraced  in  the  Heidelberg  Catechism.  The 
Heidelberg  Catechism,  as  the  symbolical  book 
of  the  German  Reformed  Church,  was  com- 
posed in  the  year  1562,"  etc.  ThatZwingli  and 
Calvin  were  its  founders.  Again  they  say: 
"The  government  and  discipline  of  the  Church 
may  be  learned  from  the  constitution,  liturgy 
and  catechism." 

*Here,  then,  is  the  only  standard  to  [*535 
which  the  doctrine  of  the  church  is  referred — 
by  which  the  adherence  of  a  pastor  and  con- 
gregation is  to  be  judged.  And  I  find  all  the 
pastors  whose  admission  is  considered  an  in- 
trusion, teaching  that  catechism.  If  they  teach 
it  with  an  Arminian  construction  I  cannot  in- 
terpose. It  is  not  established  that  the  proper- 
ty was  to  be  held  for  those  otherwise  interpret- 
ing it.  The  fact  that  the  pastors  have  received 
instruction  in  Lutheran  seminaries,  or  have 
probably  imbibed  Lutheran  opinions  on  some 
points.is  not  enough.  I  say  not  what  would  be 
the  case  if  the  Heidelberg  Catechism  was 
abandoned,  and  a  Lutheran  Catechism  substi- 
tuted; and  if  a  regular  connection  was  made 
with  the  Ministerium.  That  would  be  a  widely 
different  case. 

The  consideration  of  the  fourth  point  is  ren- 
dered unnecessary  by  my  views  upon  the  oth- 
ers. 

After  an  anxious  consideration  of  the  cause; 
I  cannot  satisfy  myself  that  the  present  trust- 
ees are  so  breaking  through  the  tenets  prescribed 
by  the  founders  in  1765,  or  involved  in  the 
trusts  of  the  deed  of  1784,  as  to  warrant  this 
court  in  depriving  them  of  the  property,  held 
with  the  sanction  of  the  congregation.  But  I 
feel  called  upon,  and  I  trust  without  departing 
from  my  duty,  to  earnestly  and  warmly  press 
upon  these  litigants  a  compromise.  The  propo- 
sitions heretofore  made  strike  me  as  equitable 
and  fair;  promising  a  termination  to  this  sore 
controversy — the  end  of  angry,  profitless  strife 
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— and  the  source  of  Christian  peace  and  spirit- 
ual blessing.  The  bill  must  be  dismissed. 

The  complainants  appealed  to  the  Chancellor, 
who,  in  May,  1844,  made  a  decree  reversing 
the  order  of  the  Assistant  Vice-  Chancellor,  and 
declaring  the  complainants  and  their  succes- 
sors the  legal  trustees  of  the  Corporation  in 
question  and  entitled  to  the  temporalities  ; 
which  the  order  declared  were  held  in  trust  for 
the  support  of  the  worship  of  God  by  a  church 
and  ministry  in  connection  with  the  church 
judicatories  of  the  Dutch  Reformed  Church, 
and  for  the  teaching  of  the  doctrines  of  that 
church  as  recognized  in  its  standards.  The 
636*]  decree  contained  *proper  directions  to 
carry  out  its  objects,  and  charged  the  defend- 
ants with  costs.  For  a  report  of  the  case  in 
the  Court  of  Chancery  and  the  opinion  of  the 
Chancellor,  see,  10  Paige,  627.  From  this  de: 
cree  the  defendants  appealed  to  this  court.  The 
cause  was  argued  here  by, 

Messrs.  W.  B.  Lawrence  and  H.  M. 
Western,  for  the  appellants,  who  maintained 
the  following  propositions: 

1.  The  Trustees  of  the  Corporation  of  the 
Oerman  Reformed  Church,  with  the  concur- 
rence of  a  majority  of  the  congregation,  had  a 
right  to  make  or  authorize  such  deviations  from 
the  original  doctrines,  usages  and  government 
of  the  Church  as  the  founders  could  themselves 
have  made.  Case  of  St.  Mary's  Church,  6  Serg. 
&  R.,  505  ;  7  Id.,  538  ;  Dartmouth  College  v. 
Woodward,  4  Wh.,641;  Baptist  Church  in  Hart- 
ford v.  Witherett,  3  Paige,  296. 

2.  Where  a  religious  society  is  organized 
with  reference  to  the  doctrines  of  a  particular 
denomination  of  Christians  in  Europe  or  in  this 
country,  such  society  may  rightfully  conform 
to  any  changes  in  doctrine  or  practice  which 
have  been  adopted  by   the  denomination  at 
large. 

3.  The  trustees  of  a  religious  corporation  in 
this  country  have  the  sole  charge  and  manage- 
ment of  the  temporalities,  and  the  courts  can- 
not interfere  with  their  acts  on  account  of  any 
departure  from  the  faith  of  the  founders.  Bap- 
tist Church  v.  Witherett,  supra  ;  Lawyer  v.  dip- 
perly,  7  Paige.  281  ;  3  R.   S.,  207,  208,  sees.  3, 
4;  Const.  U.  8.  Amendment,  art.  1  ;  Const.N. 
Y.,  1777,  art.  38  ;  Const.  N.  Y.,  1821,  art.  7, 
sec.  3  ;  1  R.  8.,  92,  sec.  1.  (1)  The  British  cases 
relied  upon  for  a  contrary  rule  are  based  either 
upon  the  Statute  of  Charitable  Uses,  43  Eliz., 
ch.  4,  which  is  not  in  force  here,  or  upon  the 
visitorial  power  of  the  Chancellor,  which,  as  to 
religious  corporations,  has  no  existence  in  this 
State  ;  and  these  cases  were  moreover  decided 
with  reference  to  the  Act  of  Toleration,  1  W. 
<&  M.,  sess.  1,  ch.  18,  which  placed  certain  dis- 
senting denominations  upom  a  similar  footing 
in  this  respect  as  the  established  church,  and 
are  for  that  reason  inapplicable  here.    And  the 
deviations  which  were  held  to  work  a  forfeit- 
•537*]  ure  *were  upon  fundamental  points, 
and  not  upon  metaphysical  distinctions.  Atty- 
Oen.  v.   Pearson,  7  Sim.,  290;  3  Mer.,   409; 
Same  v.  Shore,  7  Sim.,  309,  n.;  Same  v.  Drum- 
mond,  1  Conn.  &  L.,  210;  Shore  v.  Wilson,  9 
Clark  &  F..  396;  2  Story,  Eq.,  541,  n.  ;  Crag- 
dallie  v.  Aikman,   1  Dow.    P.  C.,  1  ;  Foleyv. 

Wontner,  2  Jac.  &  W.,  245;  Leslie  v.  Birnie,  2 
Russ.,  114;  Davis  v.  Jenkins,  3  Ves.  &  B.,155  ; 
Milligan  v.  Mitchell,  1  Myl.  &  C.,  511,  and  S. 
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C.,  1  Myl.  &  K.,  446;  2 Story, Eq.,  541  ;  Dutch 
Church  v.  Mott,  1  Paige,  78;  2  R.  S.,  466,  sec. 
57;  Auburn  Academy  v.  Strong,  1  Hopk.,  278. 

(2)  The  American  cases,  though  they  have  some- 
times disregarded  the  distinctions  arising  out 
of  the  English  system,  have  generally  awarded 
the  temporalities  to  a  majority  of  those  interest- 
ed in  the  trust;  Com,  v.  Green,  4  Whart.,  531  ; 
Presb.  Cong.  v.  Johnston,\  Watts  &  S.,  1;  Hen- 
drickson  v.  Decew,  Saxton,  582;  Field  v.  Field, 
9   Wend. ,  394  ;  Lawyer    v.    Cipperly,  supra ; 
Chambers  v.  Baptist  Ed.  Soc.,  1  B.  Monroe,215; 
or  (3)  the  case  has  turned  upon  a  statutory  pro- 
vision recognizing  the  authority  of  a  superior 
church  judicatory.  Den  v.  Bolton,!  Halst.,237. 

4.  "  The  German  Reformed  Church  in  the 
City  of  New  York,"  whose  temporalities  are  in 
controversy,  was  never  a    Reformed  Dutch 
Church,  and  never  constituted  an  integral  part 
of  that  Church.     (1)  The  connection  between 
them  was  of  a  temporary  character,  involving 
no  pecuniary  consideration,  and  was  often  and 
at  long  intervals  interrupted.     It  was  never 
sanctioned  by  the  corporate  authority  of  the 
German  Church,  but  consisted  simply  in  an  as- 
sociation for  spiritual  purposes,  and  was  defi- 
nitely discontinued  many  years  since.     (2)  The 
Church  was  never  incorporated  under  the  pro- 
vision for  incorporating  the  Dutch  Churches. 

(3)  It  has  always  chosen  its  own  ministers, and 
has  never  accepted  a  "supply"  from  the  Dutch 
Classis. 

5.  There  has  been  no  deviation  from  the  doc- 
trines which  prevailed  at  the  foundation,  or  at 
the  time  of  the  incorporation  of  the  Church  ; 
or  if  there  has,  it  has  been  acquiesced  in  for 
such  a  length  of  time  as  to  constitute  a  bar. 

*6.  The  appellants  are  the  legal  trust-  [*538 
ees  of  the  Corporation,  and  are  in  possession. 

7.  The  respondents,  if  their  pretensions  are 
well  founded,  have  an  adequate  remedy  at  law. 

8.  The  Corporation  should  have  been  made 
a  party. 

9.  The  decree  in  the  former  suit  is  a  bar. 
Mr.  G.  Wood,  for  the  respondents,  insisted 

on  the  following  points: 

1.  The  appellants  and  their  associates  and 
adherents  abandoned  the  established  religious 
faith  and  doctrines  of  this  religious  society.  (1) 
This  religious  society  was  and  always  had  been 
Calvinistic  in  faith  and  doctrine,  and  adopted 
the  faith  and  tenets  of  the  Heidelberg  Catechism 
as  held  and  interpreted  by  Calvinists.  (2)  The 
German  Reformed  Church  and  the  Dutch  Re- 
formed Church  held  substantially  the  same  re- 
ligious faith  and  doctrine,  which  became  the 
rule  of  faith  for  this  religious  society  from  its 
earliest  infancy,  and  continued  so  till  the  ap- 
pellants and  their  associates  undertook  to  over- 
turn it,  to  introduce  Arminian  doctrines,  and 
to  interpret  the  Heidelberg  Catechism  accord- 
ing to  Arminian  views,  and  seceded  from  the 
faith  and  doctrines  of  the  Society. 

2u  The  respondents  and  their  associates  and 
adherents  have  and  still  do  hold  and  maintain 
the  religious  faith  and  doctrines  of  the  founders 
of  this  religious  society. 

3.  The  appellants  and  their  associates  have 
seceded  from  the  rule  and  government  to  which 
this  religious  society  was  subjected.  (1)  Al- 
though this  society  continued  for  a  short  time 
in  a  state  of  independence,  as  every  voluntary 
institution  of  the  kind  must  at  first,  yet  from 
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their  religious  tenets  and  principles  they  were 
bound  to  come  under  subordination  to  a  regu- 
lar church  government.  (2)  This  Society  came 
under  subordination  to  the  Classis  of  the  Dutch 
Reformed  Church,  and  until  then  their  govern- 
ment and  discipline  were  inchoate  and  incom- 
plete ;  and  such  must  have  been  the  case,  ac- 
cording to  the  religious  tenets  and  principles 
of  the  members.  (8)  At  the  formation  of  this 
Society,  the  greater  part  of  the  individuals 
comprising  it,  had,  before  said  subordination, 
539*1  attached  themselves  to  the  *Dutch  Re- 
formed Church,  and  all  of  them  were  identified 
therewith  substantially  as  well  in  doctrine  as 
in  discipline.  (4)  After  the  American  Revolu- 
tion, this  Society  came  under  subordination  to 
the  newly  formed  judicatories  of  the  Dutch 
Reformed  Church  in  America.  (5)  The  appel- 
lants and  their  associates  were  seceders,by  de- 
parting from  the  rule  and  government  of  the 
Dutch  Reformed  Church. 

4.  The  appellants  and  their  associates  were 
not,  at  the  time  of  their  secession,  a  majority 
in  this  religious  society;  and  if  they  had  been, 
it  would  not  have  authorized  them  to  secede, 
either  from  the  standard  faith  or  doctrines,  and 
from  the  government  and  discipline  of  the 
Church. 

5.  This  controversy  is  between  two  sets  of 
trustees,  each  claiming  to  be  the  legitimate 
trustees,  and  denying  the  rights  of  the  other 
set.     The  respondents  must  prevail,  because: 
(1)  They  adhere  to  the  faith  and  doctrines  of 
the  Society.     (2)  They  adhere  to  the  govern- 
ment and  discipline  of  the  Church.     (3)  Their 
organization  is  regular  and  perfect.     (4)  The 
appellants  are  defective  in  all  these  particulars. 
(5)  All  the  property  of  the  Church,  wherever 
acquired,  must  follow,  and  be  under  the  con- 
trol of  the  legitimate  church  judicatories  hav- 
ing charge  of  the  same. 

6.  Although  a  court  of  law  would  have  cog- 
nizance of  this  case,  and  entertain  an  eject- 
ment, yet  equity  has  concurrent  and  collateral 
jurisdiction,  because :    (1)  The  settlement  of 
the  right  to  the  property  involves  the  investi- 
gation of  important  public  and  pious  uses.    (2) 
The  relief  in  equity  is  much  more  broad,  com- 
prehensive and  complete.     (3)  The  appellants 
have  not  interposed  the  objection,  but  have 
submitted  to  the  jurisdiction  of  the  court. 

7.  The  claim  of  the  appellants  is  not  barred 
by  lapse  of  time,  because  :    (1)  Twenty  years 
would  be  the  bar,  in  analogy  to  the  limitation 
at  common  law.     (2)  The  respondents  have 
not,  by  plea,  or  in  their  answer,  set  up  lapse 
of  time  as  a  bar. 

54O*]  *Gardiner,  President.  The  ques- 
tions in  this  case  are :  first,  as  to  the  existence 
and  character  of  the  trust ;  and  second,  wheth- 
er it  has  been  violated. 

1.  Where  the  trust  is  declared  in  writing, 
and  its  nature  and  extent  clearly  defined,  the 
court  has  no  alternative  but  to"  carry  it  into 
execution.  In  gifts  for  charitable  purposes 
the  donor  may  prescribe  his  own  terms,  and, 
if  he  declares  the  object  of  his  gift  to  be  to 
promulgate  a  particular  creed  or  class  of  doc- 
trines, or  to  secure  a  real  or  imaginary  stabil- 
ity, by  having  those  doctrines  taught  by  a  cler- 
gyman, and  by  a  church  in  connection  with 
or  in  subordination  to  a  particular  ecclesiastical 
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judicatory,  his  will,  as  in  the  case  of  a  devise, 
stands  for  a  reason  and  must  be  respected.  But 
there  is  a  class  of  cases,  and  this  is  one  of  them, 
where  the  founder  of  the  charity  in  declaring 
the  trust  uses  language,  which,  in  its  applica- 
tion to  the  subject  of  the  trust,  might  be  used 
in  different  senses  by  different  individuals, 
and  by  the  same  individual  under  different 
circumstances.  Parol  evidence  is  not  admis- 
sible for  the  purpose  of  contradicting  or  vary- 
ing the  terms  of  the  conveyance ;  for  that 
would,  in  effect,  be  creating  a  trust  in  refer- 
ence to  real  property  by  parol.  The  court  are 
to  construe  the  deed,  and  the  only  legitimate 
office  of  extrinsic  evidence  is  to  place  the  court 
as  near  as  possible  in  the  situation  of  the  con- 
tributors to  the  charity  for  the  purpose  of  en- 
abling it  to  determine  the  sense  in  which  they 
employed  terms  susceptible  of  different  inter- 
pretations. Thus,  in  the  case  of  Atty-Oen.  v. 
Shore,  7  Sim.,  310,  the  language  of  the  deed 
which  raised  the  trust  was  "  to  assist  poor  and 
godly  preachers  of  Christ's  Holy  Gospel."  The 
Unitarians  were  in  possession  and  claimed  the 
fund,  and,  among  other  things,  evidence  was 
received  that  Lady  Hewley,  the  donor,  was  a 
Presbyterian,  and  a  believer  in  the  doctrine  of 
the  Trinity.  The  object  of  the  parol  proof 
was  to  show  that  she  had  not  used  the  term 
"godly"  as  applicable  to  a  class  of  preachers 
who  denied  what  she  esteemed  a  fundamental 
doctrine  of  the  Gospel.  The  language  in  its 
application  was  ambiguous  ;  it  would  be  used 
by  a  Unitarian  in  one  sense,  and  by  a  Trini- 
tarian in  another.  The  one  would  deem  it  a 
part  of  Christ's  "  Holy  Gospel"  to  deny,  the 
*other  to  assert  the  divinity  of  the  [*541 
Savior.  If,  however,  in  the  case  cited,  the 
fund  had  been  claimed  by  the  Methodists  or 
Congregationalists,  or  any  other  dissenting 
evangelical  denomination,  under  the  same  cir- 
cumstances, the  result,  as  I  apprehend,  would 
have  been  different.  A  Presbyterian  could, 
with  propriety,  be  supposed  to  apply  the  terms 
"godly "and  "pious "to  a  sincere  Christian 
preacher,  whether  attached  to  the  same  de- 
nomination with  himself  or  not.  The  words 
being  general  and  there  being  nothing  in  the 
religious  belief  of  the  donor  to  restrict  them 
necessarily  to  his  own  sect,  they  would  receive 
a  more  general  interpretation.  I  have  referred 
to  the  case  of  Lady  Hewley's  charity,  not  only 
because  it  received  great  consideration,  but 
also  for  the  reason  that  the  judges,  in  their 
opinions  affirming  the  decree  of  the  Lord  Chan- 
cellor in  the  House  of  Lords,  advert  to  and  en- 
force the  rule  of  evidence  to  which  I  have  al- 
luded. See,  also,  Atty-Oen.  v.  Pearson,  7  Sim., 
308,  and  Mittigan  v.  Mitchell,  3  Myl.  &  C.,  72. 
It  is  unnecessary  to  refer  to  all  the  cases  which 
have  been  cited.  So  far  as  they  are  of  author- 
ity here,  they  will  be  found  consistent  with 
the  views  above  suggested. 

The  following  propositions  may  be  fairly  de- 
duced from  all  the  cases:  1.  That,  in  trusts 
for  charitable  or  pious  uses,  the  intention  of 
the  donor  is  to  govern.  2.  That,  in  ascertain- 
ing that  intention,  the  language  of  the  trust, 
if  clear  and  explicit,  is  conclusive  evidence  of 
the  intention.  3.  That,  where  the  language  is 
ambiguous  or  equivocal,  you  may  resort  to  ex- 
trinsic evidence,  not  for  the  purpose  of  ascer- 
taining the  intention  of  the  donor  independent 
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of  the  deed,  but  for  the  purpose  of  determin- 
ing the  meaning  and  application  of  the  terms 
used  by  him.  4.  As  a  corollary  from  the 
above  propositions,  that  general  terms  are  to 
be  construed  generally,  unless  the  circum- 
stances under  which  the  trust  was  made  fur- 
nish decisive  evidence  that  they  were  used  in 
a  limited  or  special  sense. 

Bearing  these  principles  in  mind,  let  us  in- 
quire what  are  the  trusts  upon  which  the 
property  in  question  was  granted,  as  claimed 
by  the  respondents.  The  substance  of  the  al- 
legation as  stated  in  their  bill  of  complaint 
542*]  and  put  forth  upon  the  argument  *is, 
that  the  property  in  question  is  held  upon  the 
trust,  that  the  same  shall  be  applied  to  the 
teaching  of  the  doctrines  of  Calvin,  to  a  con- 
gregation or  church  in  connection  with  and  in 
subordination  to  the  Classis  of  the  Reformed 
Dutch  Church,  exclusive  of  all  others;  and,  of 
course,  that  a  violation  of  the  trust  in  matter 
of  doctrine,  or  church  government,  en  titles  the 
respondents  to  the  relief  which  they  claim  in 
equity.  The  deeds  under  which  the  property 
was  held  prior  to  the  year  1764,  have  not  been 
produced.  But  a  bond,  or  rather  a  declaration 
of  trust  bearing  date  July  30,  1765,  has  been 
made  an  exhibit,  and  is  the  only  written  evi- 
dence, having  direct  reference  to  the  nature  of 
the  trust  under  which  the  property  was  held, 
upon  which  the  church  was  first  erected,  and 
upon  which  it  was  rebuilt  in  1766.  This  bond 
purports  to  have  been  executed  by  persons 
holding  the  legal  title  to  two  lots  upon  Nassau 
St.,  and  runs  to  John  Michael  Kern,  present 
pastor  of  the  Calvinistic  Church,  in  the  City 
of  N.  Y.,  worshipping  in  the  German  lan- 
guage, and  to  other  persons  described  as  elders 
and  deacons  of  said  Church,  in  the  penal  sum 
of  £3,000.  The  recital  in  the  condition  is  that, 
"Whereas,  certain  German  and  Swiss  inhabit- 
ants of  the  City  of  New  York,  have  lately  by 
contribution  purchased  a  lot  of  ground,  and 
with  the  assistance  of  divers  charitable  and 
well  disposed  persons,  have  begun  and  are  car- 
rying on  the  erection  of  a  church  thereon,  for 
the  worship  of  God;"  and  that  the  fee  simple 
of  the  land  had  been  vested  in  the  obligors,  in 
joint  tenancy,  by  virtue  of  certain  deeds  ex- 
ecuted by  certain  individuals,  who  are  named. 
The  date  of  the  conveyance  is  then  given  with 
a  description  of  the  lots,  and  the  condition 
concludes  as  follows:  "And  whereas,  all  par- 
ties are  inclined  to  preserve  the  said  estate  in 
all  times  coming,  for  the  pious  uses  aforesaid: 
Now,  therefore,  know  ye,  that  the  obligors  are 
only  intended  to  be  trustees  of  said  property." 
I  infer  from  other  parts  of  the  case,  that  the 
grantors  referred  to  were  the  trustees  to  whom 
the  property  was  originally  conveyed,  and  that 
they,  according  to  the  recital,  conveyed  to  the 
obligors  upon  the  same  trust  with  which  it 
was  charged  in  their  hands.  They  certainly 
had  no  right  to  prescribe  any  other  condition 
543*]  without  *a  violation  of  duty  which  is 
neither  proved  nor  pretended.  Assuming  that 
we  have  in  the  above  recitals  all  the  conditions 
which  the  parties  interested  in  the  property 
thought  fit  to  prescribe,  the  only  question  will 
be  as  to  the  sense  in  which  they  used  the  terms 
from  which  the  trust  arises.  These  terms  are 
of  the  most  general  character.  The  land  had 
been  purchased,  and  a  building  was  to  be 
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erected  thereon  "for  the  worship  of  God;"  and 
all  parties,  as  they  expressly  declare,  were  in- 
clined to  preserve  said  estate  in  all  times  com- 
ing, for  the  pious  uses  aforesaid.  There  is 
nothing  in  these  terms  relating  to  church  ju- 
dicatories  or  to  any  specific  doctrine.  It  is 
true  that  the  obligees  are  described  as  the  pres- 
ent officers  of  the  Calvinistic  Church  worship- 
ing in  the  German  tongue,  but  this  is  no  part 
of  the  trust.  The  declaration  of  trust  is  quite 
a  different  thing  from  the  persons  in  whose 
names  a  legal  obligation  is  to  be  enforced,  in 
case  of  a  breach  of  duty  upon  the  part  of  the 
trustees.  No  one  doubts  that  the  terms  are 
sufficiently  comprehensive  to  include  Calvin- 
ists;  but  the  question  returns,  whether  the  use 
is  to  be  limited  to  them  exclusively,  or  whether 
it  may  not  extend  to  any  other  evangelical  de- 
nomination. There  certainly  is  nothing  in  the 
terms  of  the  deed  to  prevent  them  from  par- 
ticipating in  the  benefit  of  the  fund.  Is  there 
anything  in  the  circumstances  under  which 
this  fund  was  created,  to  induce  a  belief  that 
the  expression  "worship  of  God  in  the  German 
language,"  was  used  by  the  contributors  in 
the  limited  sense  contended  for  by  the  respond- 
ents? Who  were  they?  The  bond  says,  Ger- 
man, Swiss  and  other  charitably  disposed  per- 
sons. Granting  that  they  had  been  educated 
in  the  Reformed  Church,  and  were  attached  to 
its  doctrines  and  discipline,  is  there  anything 
inconsistent  in  such  a  body  of  men  establish- 
ing a  fund  upon  principles  sufficiently  liberal 
to  embrace  all  those  who  agreed  with  them,  as 
to  the  essential  truths  of  the  Gospel;  more  es- 
pecially, when  they  sought  aid  from  the  whole 
Christian  community  without  distinction?  In 
the  year  1765,  could  not  the  terms  "worship  of 
Tiod,"  be  applied  with  perfect  propriety  by  a 
member  of  the  German  Reformed  Church  to 
the  religious  worship  of  the  Presbyterians, 
Lutherans,  Methodists,  and  so  far  as  doctrine 
*is  concerned,  of  the  Episcopalians,  [*544 
as  well  as  of  the  Dutch  Reformed?  History 
assures  us  that  Zuinglius  and  the  members  of 
his  Church  earnestly  sought  to  be  recognized 
as  brethren  by  Luther  and  his  followers.  And 
it  would  require  more  proof  than  I  have  dis- 
covered in  this  case  to  satisfy  me  that  when 
this  property  was  purchased,  the  respective 
followers  of  these  great  and  good  men  did  not 
regard  each  other  as  Christian  brethren.  I 
agree  with  the  Chancellor,  that  the  evidence 
shows  that  in  1758,  a  religious  society  was  es- 
tablished,called  the  German  Reformed  Church, 
and  that  its  first  members  were  of  that  persua- 
sion; but  this  is  far  from  satisfying  me  that 
the  contributors  to  the  fund  for  purchasing 
this  property  intended  to  limit  their  bounty  to 
the  teaching  of  the  doctrines  of  Calvin  exclu- 
sively. They  have  not  said  so;  and  there  is 
nothing  in  their  situation  or  opinions  which 
would  necessarily  induce  them  to  confine  their 
bounty  to  the  promulgation  of  that  class  of 
doctrines. 

Upon  the  subject  of  the  church  government, 
or  ecclesiastical  connection,  the  declaration  of 
trust  is  entirely  silent.  We  are  not  called 
upon  to  give  a  construction  to  an  equivocal  or 
ambiguous  phrase,  but  to  add  by  a  resort  to 
extrinsic  testimony  a  new  condition  to  the 
trust,  unless,  indeed,  we  are  prepared  to  de- 
termine judicially,  that  men  cannot  worship 

221 


544 


COUBT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1845 


God,  in  a  house  erected  for  that  purpose,  with- 
out the  supervision  of  a  Bishop  or  Synod. 
This  certainly  is  not  my  belief,  and  I  hope  it 
will  never  be  the  doctrine  of  this  court.  It 
was  not  the  belief  of  the  founders  of  this 
Church,  if  any  reliance  is  to  be  placed  upon 
their  acts.  From  1758  to  1764,  they  established 
their  own  discipline,  called  their  clergymen, 
and  dismissed  them,  without  any  connection 
with,  or  aid  solicited  or  afforded  by,  any  other 
ecclesiastical  body  whatever.  The  Dutch  Re- 
formed denomination  had  at  that  time  a  Church 
in  the  City  of  N.  Y.,  the  most  influential  and 
wealthyjprobably  in  the  territory  now  consti- 
tuting the  Union,  which  was  connected  with 
the  Synod  of  North  Holland.  Yet  no  applica- 
tion was  made  to  them,  during  this  period,  by 
this  Church,  for  any  purpose  connected  with 
their  ecclesiastical  organization.  Their  clergy 
were  not  consulted  ;  they  were  not  requested 
to  moderate  their  call  for  their  pastor,  nor  to 
545*]  do  any  *other  act  which  would  be  ap- 
propriate and  necessary  upon  the  supposition 
that  this  Church  was  subject,  or  intended  to 
subject  itself,  to  the  control  of  the  judicato- 
ries  of  the  Dutch  Church.  Indeed,  the  letter 
to  the  Classis  of  Amsterdam,  and  the  resola- 
tion  of  the  Consistory  procured  by  Dominie 
Kern,  furnish  conclusive  evidence,  that  up  to 
January,  1764,  this  Church  was  to  all  intents 
and  purposes  independent.  The  letter  and 
resolution  state  that  to  avoid  the  evils  incident 
(in  the  opinion  of  Dominie  Kern)  to  a  state  of 
independency,  they  had  resolved  to  unite  with 
the  Classis  of  Amsterdam.  The  evidence, 
therefore,  of  the  acts  of  this  Society  is  entirely 
consistent  with  the  deed.  That  contains  no 
provision  upon  the  subject  of  church  govern- 
ment, and  the  history  of  the  Church  shows* 
that  from  its  foundation  to  the  year  1764,  it 
was,  in  fact,  independent. 

I  am  aware  that  great  reliance  is  placed  upon 
the  declarations  made  at  the  time  of  laying  the 
foundation  of  the  new  church  in  Nassau  St. 
The  members  of  the  congregation  then  repeated 
the  expression:  "to  be  for  a  German  Re- 
formed Church,"  and  the  clergymen  declared 
that  "  in  the  house  to  be  built  on  this  founda- 
tion stone,  shall  be  taught  the  word  of  God  ac- 
cording to  the  reformed  doctrine  of  Heidelberg 
and  Switzerland."  This  is,  certainly,  very  sat- 
isfactory evidence  of  the  religious  creed  of  the 
pastor,  and  also  that  the  congregation  intended 
to  establish  at  that  time  a  German  Reformed 
Church,  and  nothing  more.  Nothing,  it  will  be 
observed,  was  said  by  either  as  to  the  forms  of 
church  government.  This  ceremony  was  not 
a  declaration  of  the  trusts  upon  which  the 
donors  had  contributed.  It  was  neither  in- 
tended to  nor  could  it  have  that  effect.  It  was 
a  statement  of  opinion  merely,  that  a  German 
Reformed  congregation  worshipping  in  the 
house  to  be  erected,  and  in  which  was  taught 
the  word  of  God  according  to  the  doctrine  of 
Heidelberg  and  Switzerland,  were  within  the 
purview  of  the  trust  theretofore  created  ;  and 
in  this  they  were,  undoubtedly,  correct.  There 
is,  however,  an  important  fact  in  the  case 
which  takes  from  this  ceremony  its  whole 
effect,  as  evidence  of  a  trust  limited  to  a  par- 
ticular religious  society,  or  class  of  doctrines. 
It  is  that  the  formal  declaration  of  trust  to 
which  I  have  referred,  and  which  I  have  as- 
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sumed  *to  state  the  original  conditions  [*54G 
to  which  this  property  was  subject,  was  exe- 
cuted upon  July  30,  1765,  three  months  after 
the  ceremony  above  alluded  to,  and  that  the 
clergyman  who  made  the  above  declaration  is 
one  of  the  parties  to  that  instrument.  This  is 
satisfactory  evidence  to  my  mind,  not  only  of 
the  character  of  the  trust,  but  that  the  same 
was  adopted  by  the  contributors  to  the  new 
church,  and  that  the  property  was  to  be  applied 
in  conformity  with  the  design  of  the  original 
founders,  and  not  as  the  Chancellor  seems  to 
suppose,  to  a  new  trust.  If  I  am  correct  in  this 
supposition,  there  would  seem  to  be  an  end  of 
the  question.  For  I  agree  with  the  Vice-Chan- 
cellor that  if  this  Church  was  originally  inde- 
pendent, a  union  with  the  Dutch  Church,  six 
years  afterwards,  did  not  merge  the  former  in 
the  latter  so  as  to  make  that  union  indissoluble. 
It  left  the  congregation  free  to  dissolve  that 
connection  at  such  time  as  their  sense  of  expe- 
diency might  dictate. 

I  deem  it  unnecessary  to  refer  to  the  subse- 
quent history  of  this  Church.  If,  as  I  have  at- 
tempted to  show,  the  terms  of  the  trust  are 
silent  upon  the  subject  of  ecclesiastical  super- 
vision ;  if  the  Church,  for  the  period  of  six 
years  from  its  formation,  was  in  fact  inde- 
pendent ;  if  the  terms  of  the  trust  deed,  pro- 
viding "  for  the  worship  of  God  in  the  German 
language,"  can,  when  construed  in  reference  to 
the  existing  law.  which  comprised  Christianity 
among  its  principles,  and  to  the  circumstances 
and  opinions  of  the  donors,  be  applied  to  a 
congregation  unrestricted  as  to  church  govern- 
ment, and  to  the  promulgation  of  doctrine  at 
the  time  esteemed  evangelical  without  regard 
to  sectarian  differences,  I  think  we  are  bound 
to  give  the  deed  such  construction.  If  we  in- 
sist upon  the  precise  faith  held  by  the  found- 
ers, it  is  difficult  to  say  where  we  are  to  stop. 
If,  because  a  German  Reformed  Church  was 
established,  we  infer  that  Calvinism  alone 
should  be  taught,  it  must  be  that  doctrine  as 
then  understood,  including  an  idea  regarding 
the  eucharist  which  is  now  discarded  by  all  the 
churches  of  this  country  ;  and  the  notion  of  a 
limited  atonement,  which  is  rejected  by  a  ma- 
jority of  those  taking  the  general  name  of  Cal- 
vinist. 

Again  ;  if  we  are  to  assume  that  a  German 
Reformed  Church  *implies  subordina-  [*547 
tion  to  the  Dutch  Reformed  Church,  under  the 
government  of  a  Consistory,  Classis  and  Synod, 
because  this  Church  was  in  that  connection  in 
1763,  then  it  is  a  part  of  the  trust  that  such 
government  be  adhered  to  in  all  its  parts  as  it 
then  existed  ;  and  what  then  becomes  of  the 
Act  of  incorporation  under  which  the  tempo- 
ralities have  been  managed  since  1784,  and 
through  which  these  respondents  claim  title  ? 
The  argument  is  that  everything  relating  to 
doctrine  and  practice  must  be  as  it  then  existed. 
The  Book  of  Discipline  of  the  Dutch  Church 
must  be  deemed  incorporated  in  the  trust  deed. 
That  book  declared  that  the  pastor,  elders  and 
deacons,  who  were  all  necessarily  communi- 
cants, should  administer  the  temporalities;  but 
by  this  act  of  the  congregation  they  are  de- 
prived of  that  power.  The  legal  title  is  vested 
in  trustees  chosen  by  the  congregation,  who, 
for  aught  the  Act  prescribes  to  the  contrary, 
may  be  infidels.  Baptist  Church  in  Hartford  v. 
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Witherell,  3  Paige,  296.  This  change,  though 
certainly  very  important  does  not,  it  is  admit- 
ted, prejudice  the  title  to  the  property  ;  but 
what  authority  have  we  for  saying  that  the 
benefactors  of  the  church  regarded  the  system 
under  which  the  property  was  managed  as  less 
essential  than  the  ecclesiastical  connection  and 
government  ?  Again ;  if  the  submission  to 
church  judicatories  is  indispensable,  what  will 
become  of  the  property  which  was  purchased 
while  the  connection  was  interrupted,  or  after 
it  had  actually  ceased  ?  The  property  acquired 
while  the  Church  was  independent  must,  to 
preserve  consistency,  be  held  in  trust  for  a 
Church  under  that  system  of  government.  The 
consequence  of  this  would  be,  that  from  1758 
to  1 763,  and  from  the  commencement  of  the 
Revolution  to  about  1800,  and  again  from  1823 
to  this  time,  we  should  have  one  class  of  trusts; 
and  during  the  remaining  periods  of  the 
Church's  existence  another.  If,  to  avoid  this 
difficulty,  we  determine  that  the  donations 
made  and  property  subsequently  acquired 
were  upon  the  same  trusts  indicated  by  the 
founders  of  the  Church  in  1758,  the  Church  as 
we  have  seen  being  then  independent  must  re- 
main so  ;  and  the  union  with,  not  the  secession 
from,  the  Dutch  Church,  would  be  the  ground 
of  complaint.  We  cannot  escape  these  difficul- 
548*]  ties  *inany  way,  except  by  adhering  to 
the  trust  as  solemnly  declared  by  the  contrib- 
utors ;  and,  by  supposing  that  within  the  limits 
above  denned,  they  intended  to  vest  a  discre- 
tion in  the  congregation,  or  in  the  trustees  as 
their  representatives,  upon  the  subjects  of  gov- 
ernment and  of  doctrine,  to  be  exercised  ac- 
cording to  the  exigencies  of  the  case. 

This  case  is  of  great  importance  as  a  prece- 
dent. The  grants  to  most  of  our  churches,  par- 
ticularly since  the  Act  of  1784,  are  general  in 
their  terms,  frequently  nothing  more  than  a 
conveyance  to  the  religious  incorporation  by 
name.  In  these  cases  the  corporate  or  denom- 
inational name  in  connection  with  the  cotem- 
poraneous  acts  of  the  corporators,  may  be  a 
sufficient  guide  as  to  the  nature  of  the  trust  in 
respect  to  doctrines  esteemed  fundamental.  If 
a  society  incorporated  by  the  name  of  Unita- 
rian, has  for  its  pastor  a  Unitarian  minister,  we 
could  with  safety  infer  from  that  it  was  not  the 
intention  of  the  founders  that  their  bounty 
should  be  applied  to  the  dissemination  of  Trin- 
itarian doctrines.  But  beyond  this,  in  all  mat- 
ters not  deemed  indispensable,  a  discretion 
would  be  vested  in  the  congregation  and  their 
trustees  as  the  representatives  of  the  donors. 

Although  I  do  not  sympathize  in  the  doubt 
expressed  by  the  Chancellor  in  Baptist  Church 
v.  Witherett  (which  he  has  ceased  to  entertain), 
whether  the  trustees  of  a  religious  society  are 
not  independent  of  all  control,  in  reference  to 
doctrine  and  modes  of  worship,  I  do  most  cor- 
dially agree  with  him  in  opinion  that  it  must  be 
a  plain  and  palpable  abuse  of  trust  which  will 
induce  a  court  of  equity  to  interfere,  respecting 
a  controversy  growing  out  of  a  difference  in 
religious  and  sectarian  tenets.  Between  that 
extreme  which  confers  all  power  upon  the 
congregation  or  the  trustees,  and  the  doctrine 
which  subjects  the  property  to  forfeiture  for 
departures  from  doctrine  or  forms  of  govern- 
ment, in  matters  not  indispensable  to  the  great 
ends  to  be  obtained  by  religious  organization, 
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there  is  a  wide  interval  where  we  may  take  our 
stand,  sustained  by  the  law  and  by  a  sober  and 
enlightened  public  sentiment.  With  all  my  re- 
spect for  the  high  character  and  great  learning- 
of  the  Chancellor,  I  cannot  but  believe  that  the 
principles  applied  by  him  to  this  case,  if 
adopted  by  this  *court,  will  cast  doubt  f*549 
upon  the  title  to  one  half  of  the  church  prop- 
erty in  this  State,  will  be  a  source  of  discord — 
an  incentive  to  controversies  and  feuds  not  the 
less  bitter  because  they  are  bloodless.  If  any 
class  of  our  citizens  are  of  opinion  that  spiritual 
blessings  can  only  flow  in  a  particular  channel; 
if  the  Church  or  a  creed  in  their  minds  usurps 
the  place  of  the  Revelation  upon  which  they 
suppose  them  to  be  founded,  and  if  such  per- 
sons found  churches,  they  must  declare  their 
opinions  explicitly,  to  have  them  respected. 
Such  was  not  the  belief  of  the  plain  men  who- 
established  this  Church.  They  have  left 
enough  upon  record  to  show  that  they  were 
anxious  that  the  essential  truths  of  Christian- 
ity, which  were  recognized  by  the  great  body 
of  the  reformers  of  that  day,  should  be 
preached  to  them  and  to  their  children.  This 
has  been  done.  If  we  go  farther  and  bind  thi* 
Church  to  a  particular  creed  and  compel  a  re- 
luctant submission  to  a  judicatory  whose  au- 
thority they  have  renounced,  it  will,  in  my 
opinion,  be  the  act  of  this  court,  and  not  that 
of  the  founders  of  the  charity.  I  am  of  opinion 
that  the  decree  appealed  from  should  be  re- 
versed. 

Barlow,  Senator,  also  delivered  a  written 
opinion,  in  favor  of  reversing  the  decree  of  the 
Court  of  Chancery,  stating  and  enforcing  the 
following  conclusions:  (1)  That  where  prop- 
erty is  contributed  to  found  or  endow  a  church 
or  religious  society  or  corporation  without  an 
explicit  declaration  in  the  act  of  donation  that 
it  is  to  be  held  for  the  support  or  advancement 
of  any  particular  religious  doctrines,  a  majori- 
ty of  the  members  of  such  church  or  society, 
or  the  trustees  if  the  church  be  incorporated, 
are  at  liberty  to  deviate  from  the  doctrine 
which  prevailed  at  the  time  of  the  donation, 
and  that  such  deviation  will  not  produce  a  for- 
feiture of  such  property,  or  entitle  a  minority 
adhering  to  the  faith  professed  when  the  do- 
nation was  made  to  the  enjoyment  of  such 
property,  to  the  exclusion  of  the  majority  who 
have  brought  about  or  acquiesced  in  the 
change.  (2)  That  where  property  is,  in  terms, 
conveyed  upon  trust  to  support  a  particular 
form  of  worship  or  to  provide  for  the  teaching 
of  the  doctrines  of  a  particular  denomination 
of  Christians,  the  Court  of  Chancery  will  en- 
force *such  trust  and  prevent  a  perver-  [*55O 
sion  of  the  property  to  other  purposes.  And 
(3)  That  in  this  case  no  portion  of  the  tempo- 
ralities in  controversy  appears  to  have  been 
conveyed  or  contributed  upon  any  trusts  relat- 
ing to  religious  doctrine  or  church  govern- 
ment; but  if  this  were  otherwise,  that  there 
has  been  no  such  material  deviation  from  the 
former  faith  or  practice  as  would  authorize  the 
interposition  of  the  Court  of  Chancery. 

Beers,  Senator.  The  appellants  in  this  suit, 
it  is  conceded,  are  the  lawful  Trustees  of  the 
Corporation  of  the  German  Reformed  Church 
in  the  City  of  N.  Y.  The  respondents,  who 
are  members  of  this  Corporation,  ask  that  the 
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porperty  shall  be  taken  from  the  appellants' 
control,  because  they  are  perverting  it  from  the 
use  to  which  as  trustees  they  are  bound  to  ap- 
ply it.  This  proposition  the  respondents  must 
establish  or  their  prayer  cannot  be  granted. 

The  Corporation  of  the  German  Reformed 
Church  of  the  City  of  N.  Y.,  as  known  to  the 
law,  became  such  June  11,  1784,  under  the 
general  Act  of  the  Legislature  for  the  incorpo 
ration  of  religious  societies.  The  lots  on  which 
the  church  stands,  were  on  the  3d  day  of  No- 
vember of  that  year,  conveyed  to  Henry  Whit- 
man and  others,  trustees  of  said  Corporation, 
for  them  and  their  successors  to  hold  as  trust- 
ees as  aforesaid.  As  the  validity  of  this  organ- 
ization and  deed  are  not  denied  by  the  respond- 
ents, it  is  conceived  that  the  proceedings  from 
which  this  corporation  and  its  first  trustees  de- 
rived their  legal  existence  will  aid  much  in  de- 
fining the  object  of  the  incorporation  and  the 
duties  of  those  officers  who  were  to  effectuate 
that  object,  and  this  more  especially  if  these 
proceedings,  instead  of  being  involved  in  doubt 
and  characterized  by  haste,  disorder  or  con- 
flict, are  on  the  contrary  distinguished  by  har- 
mony, order  and  mature  deliberation,  and  re- 
corded with  perspicuity.  Referring  to  those 
proceedings,  it  will  be  found  that  in  the  month 
of  May,  1784,  a  Church  Council  was  summoned 
upon  request  of  Dr.  Livingston,  to  consider 
whether  the  reformed  congregation  would  en- 
ter with  the  large  or  small  Ecclesiastical  As- 
sembly of  the  Low  Dutch  Church,  or  would 
be  under  ita  protection.  After  mature  delib- 
551*]  eration  *it  was  unanimously  concluded 
never  to  vote  for  such  a  union.  And  certain 
reasons  were  specified  in  a  protocol  as  they  de- 
clared, "for  the  information  of  posterity."  At 
the  same  council  it  was  unanimously  concluded 
to  have  the  Church  incorporated  and  that  the 
property,  except  the  alms  which  were  declared 
not  to  be  a  temporality,  should  be  delivered  to 
the  trustees.  If  these  proceedings  remain  of 
any  force,  it  would  seem  that  the  appellants 
should  not  be  held  guilty  of  a  breach  of  trust 
in  not  recognizing  the  jurisdiction  of  the  Dutch 
Reformed  Church. 

The  only  remaining  question  is,  whether  this 
court  are  to  wrest  the  temporalities  from  the 
appellants  because  they  are  using  them  as  a 
means  to  promulgate  doctrines  essentially  va- 
riant from  those  which  the  property  they  hold 
was  designed  to  advance.  To  solve  this  point 
it  is  necessary  to  ascertain  what  duties  were 
imposed  upon  the  trustees  in  regard  to  doc- 
trinal matters.  All  they  could  be  required  to 
do  in  this  respect  was  to  pay  the  salary  of  the 
individual  who  should  by  the  proper  authori- 
ty be  selected  to  minister  to  the  Church  in 
word  and  doctrine  and  to  see  that  the  Church 
was  open  for  his  ministrations.  They  as  trust- 
ees certainly  had  nothing  to  do  in  designating 
who  this  individual  should  be,  and  as  trustees 
had  no  right  to  determine  his  orthodoxy.  This 
latter  right  and  duty  rested  in  other  hands. 
If,  therefore,  the  spiritual  teacher  of  this 
Church  and  congregation  has  been  designated 
by  those  upon  whom  that  duty  devolved,  the 
trustees  have  no  right  to  shut  the  doors  of  the 
Church  against  him,  or  to  withhold  his  pay 
because  they  may  deem  him  unsound  in  the 
faith.  They  would  be  guilty  of  a  palpable 
breach  of  trust  by  so  doing.  If  the  duty  of 
224 


choosing  the  shepherd  of  this  flock  be  com- 
mitted to  the  classis  of  the  Dutch  Reformed 
Church — or  if  to  the  judicatories  of  the  Ger- 
man Reformed  Church— or  if  to  the  flock  it- 
self, and  that  delicate  trust  has  been  performed 
by  that  one  of  these  bodies  to  which  it  shall 
be  determined  to  belong,  then  it  is  the  duty  of 
the  trustee  to  use  the  temporalities  of  this  Cor- 
poration in  such  manner  only  as  shall  aid  the 
shepherd  thus  selected  to  feed  the  flock  in  his 
own  way.  If  he  shall  prove  a  mere  hireling, 
and  lead  them  to  sterile  mountains  and  among 
*wolves,  instead  of  green  pastures  by  [*652 
the  side  of  peaceful  waters,  he  must  answer 
for  it  to  his  spiritual  superiors  and  not  to  the 
trustees. 

Being  convinced  that  those  pastors  of  the 
German  Reformed  Church  of  the  City  of  N. 
Y.,  of  whose  tenets  the  respondents  complain, 
were  selected  by  those  to  whom  that  duty  be- 
longed, and  that  the  appellants  as  trustees  of 
the  temporalities  only  have  used  them  to  sus- 
tain the  pastors  thus  properly  designated,  it 
follows  that  the  decree  of  the  Chancellor  in  this 
case  should  be  reversed,  and  that  of  the  Vice- 
Chancellor  affirmed. 

Folsom,  Senator,  delivered  a  written  opin- 
ion in  favor  of  reversing  the  decree  appealed 
from,  on  the  grounds:  (1)  That  the  deviation 
from  the  faith  and  practice  prevailing  in  the 
Church  at  former  periods,  if  indeed  there  was 
any  such  deviation  proved,  was  too  slight  and 
unimportant  to  warrant  the  interposition  of 
the  court  below;  even  if  such  interposition  on 
account  of  an  alleged  departure  from  the  be- 
lief of  the  founders  or  benefactors  of  a  Church 
would  ever  be  justifiable,  which  was  consid- 
ered to  be  a  matter  of  doubt.  (2)  That  the 
connection  formerly  subsisting  between  the 
Church  in  question  and  the  Reformed  Dutch 
Church  was  voluntary  and  was  never  binding 
on  the  former,  and  was  now  at  an  end.  (3) 
That  the  Court  of  Chancery  is  deprived  of  ju- 
risdiction by  the  provisions  of  the  statute.  2 
R.  8.,  466,  sec.  57.  And  (4)  that  the  order  of 
the  Vice- Chancellor  in  the  former  suit  men- 
tioned in  the  pleadings  and  proofs  was  a  bar 
to  the  relief  sought  in  this  suit. 

Porter,  Senator.  There  is  involved  in  the 
decision  of  this  case,  the  very  grave  question 
whether  property,  originally  given  by  the 
founders  of  a  Church,  for  the  use  of  that  par- 
ticular Church,  shall  forever  thereafter  be  de- 
voted to  the  teaching  of  the  particular  relig- 
ious doctrines  and  tenets,  and  be  subjected  to 
the  particular  form  of  church  government, 
which  were  established  in  the  church  by  its 
original  patrons  and  founders.  The  principle 
involved  must  necessarily  take  a  wide  range, 
and  affect  a  vast  amount  of  property  held  for 
religious  and  charitable  uses  ;  and.  what  is, 
*perhaps,  of  far  more  consequence,  ex-  [*553 
ert  an  extensive  influence  upon  the  peace  and 
good  government  of  the  various  churches  in 
this  country.  All  denominations  of  Christian 
worshippers  have  an  interest  in  the  question  ; 
for  unless  the  title  to  property  held  in  trust  for 
religious  and  charitable  uses  is  to  be  deter 
mined  by  the  courts,  as  intimately  connected 
with  the  doctrines  and  faith  and  form  of  church 
government,  established  by  the  patrons  and 
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founders  of  each  church,  there  can  be  no  sta- 
bility in  the  churches,  nor  even  a  faithful  ex- 
ecution of  the  trusts.  But  the  character  and 
integrity  of  the  government  is  concerned  in 
seeing  all  such  trusts  protected  and  faithfully 
executed. 

Much  theological  learning  has  been  employed 
by  the  Chancellor  and  Vice- Chancellor,  in  the 
•examination  they  have  given  of  certain  religious 
tenets,  and  in  exhibiting  the  points  in  which 
eminent  theologians  of  past  centuries  have 
agreed  or  disagreed,  and  in  applying  the  re- 
sults of  their  investigations  to  the  case  before 
the  court;  but  it  appears  to  me  that  the  ques- 
tion between  these  parties  does  not  depend  upon 
the  point,  whether  the  doctrines  and  practices 
of  the  German  Reformed  Church  and  those  of 
the  Lutheran  Church  are  or  are  not  wide  apart ; 
or,  whether  or  not  the  Heidelberg  Catechism  is 
so  worded  as  to  be  susceptible  of  an  Arminian 
construction.  These  nice  points  maybe  appro- 
priate subjects  for  religious  controversialists, 
and  they,  perhaps,  furnish  the  occasion  for  the 
division  of  churches;  but  from  the  view  I  have 
taken  of  the  law  and  the  facts  of  the  case,  the 
only  questions  that  seem  to  me  necessarily  to 
arise  are  these:  1.  Was  this  a  Calvinistic  Church 
in  its  origin,  within  the  views  and  objects  of 
its  founders,  as  contradistinguished  from  Lu- 
theranism?  2.  Has  it  been  converted  into  a 
Lutheran  Church  by  the  appellants,  or  those  to 
whom  they  have  succeeded  in  its  management? 
3.  Was  it  in  its  origin,  and  by  its  founders, 
placed  under  the  government  and  judicatories 
of  the  Reformed  Dutch  Church?  and  if  so,  has 
anything  since  taken  place  that  could  legally 
absolve  this  Church  from  its  subjection  to  the 
judicatories  of  the  Dutch  Church? 

Before  discussing  these  questions  I  will  advert 
to  some  principles  of  law  applicable  to  the  case, 
554*1  which  I  think  should  be  borne  *in  mind 
while  drawing  our  conclusions  from  the  facts 
which  are  given  in  evidence.  It  is  unnecessary 
to  refer  to  particular  parts  of  the  proofs  to  show 
that  from  about  the  year  1758  to  1766,  consid- 
erable sums  of  money  had  been  contributed  by 
the  founders  of  the  German  Reformed  Church 
in  N.  Y.  for  the  purchase  of  a  site  for  a  church, 
and  towards  the  erection  of  a  church  edifice. 
It  was  these  benefactions  by  individuals  who 
worshiped  in  that  church,  and  belonged  to 
that  religious  community,  and  perhaps  by 
others  who  felt  a  desire  to  promote  the  same 
object,  that  laid  the  foundation  of  that  relig- 
ious charity,  the  possession  and  administration 
of  which  forms  the  subject-matter  of  this  con- 
troversy. Those  who  bestowed  their  bounty  in 
this  direction  had  an  object  in  building  up  a 
society  of  religious  worshipers,  and  in  con- 
tributing to  the  establishment  of  a  Church 
which  professed  the  doctrines  and  tenets,  and 
submitted  to  the  government  which  that  Church 
professed,  and  by  which  it  was  controlled.  It 
is  not  material  now  to  inquire  and  decide  what 
those  doctrines  were,  nor  what  the  government 
was;  but  only  to  determine,  that  up  to  about  1766 
when  their  new  church  was  built,  there  were 
certain  doctrines,  and  rules  of  faith  and  prac- 
tice in  matters  of  religion,  as  connected  with 
that  Church,  which  were  recognized  and  estab- 
lished, and  by  which  that  community  of  the 
German  Reformed  Church  regulated  the  rights 
of  membership  and  of  participation  in  its  priv- 
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ileges.  Those  were  rights  which  the  law  pro- 
tected. There  is  no  evidence  in  the  case  that 
during  the  period  I  have  mentioned  there  had 
been  any  variation  in  the  articles  of  faith  adopt- 
ed in  that  Church.  What  they  were  in  1766 
they,  therefore,  had  been  from  the  time  when, 
prior  to  1758,  a  few  "German  Reformed  mem- 
bers" first  made  a  subscription  to  ascertain 
whether  they  could  "support  a  preacher,"  of 
their  own  particular  faith.  This  Society  then 
had  property,  held  by  trustees  for  the  spiritual 
use  of  its  members;  and  it  was  at  that  time 
stamped  with  the  impression  of  the  faith  of  its 
founders.  Here  was  an  appropriation  of  the 
property  of  this  religious  society  for  its  support, 
and  for  teaching  the  religious  doctrines  which 
were  there  professed.  We  have  then  at  that 
time  a  religious  society,  which  has  its  own  ar- 
ticles of  faith  *which  distinguish  it  [*555 
from  other  religious  denominations.  It  has 
property  charitably  bestowed  and  held  in  trust 
for  the  pious  use  of  promoting  the  spiritual 
prosperity  of  that  Society,  and  for  the  perpetu- 
ation of  the  same  faith.  The  inquiry  then 
arises,  will  the  law  permit  those  who  have  the 
management  of  the  fund,  to  use  that  fund 
to  promote  the  teaching  of  another  faith?  It  is 
very  clearly  established  that  it  will  not.  In  the 
case  of  The  Attorney  General  v.  Shore,  7  Sim., 
290,  11.  Ld.  Lyndhurst  says:  "In  every  case  of 
charity,  whether  the  object  of  the  charity  be 
directed  to  religious  purposes  or  to  purposes 
purely  civil,  it  is  the  duty  of  the  court  to  give 
effect  to  the  intent  of  the  founder,  provided 
this  can  be  done  without  infringing  any  known 
rule  of  law.  It  is  a  principle  that  is  uniformly 
acted  upon  in  courts  of  equity."  "It  becomes 
the  duty  of  the  court  to  ascertain  by  evidence, 
as  well  as  it  is  able,  what  was  the  intent  of  the 
founder  of  the  charity.  It  is  a  question  of  evi- 
dence, and  that  evidence  will  vary  with  the  cir- 
cumstances of  each  particular  case.  It  is  a 
question  of  fact  to  be  determined;  and  the  mo- 
ment the  fact  is  known  and  ascertained,  then 
the  application  of  the  principle  is  clear  and 
easy.  It  can  scarcely  be  necessary  to  cite  au- 
thority in  support  of  these  principles.  They  are 
founded  in  common  sense  and  common  jus- 
tice." In  Atty-Gen.  v.  Pearson,  3  Meriv.,  400, 
Ld.  Eldon  says:  "If  it  turn  out  that  the  insti- 
tution was  established  for  the  express  purpose 
of  such  form  of  religious  worship,  or  for  the 
teaching  of  such  particular  doctrines,  as  the 
founder  has  thought  most  conformable  to  the 
principles  of  the  Christian  religion,  I  do  not 
apprehend  that  it  is  in  the  power  of  individu- 
als having  the  management  of  that  institution 
at  any  time  to  alter  the  purpose  for  which  it 
was  founded;  or  to  say  to  the  remaining  mem- 
bers, 'We  have  changed  our  opinions,  and  you 
who  assemble  in  this  place  for  the  purpose  of 
hearing  the  doctrines  and  joining  in  the  worship 
prescribed  by  the  founder,  shall  no  longer  en- 
joy the  benefit  he  intended  for  you,  unless  you 
conform  to  the  alteration  which  has  taken  place 
in  our  opinions.' " 

We  have  here  property  devoted  by  the  donors 
to  pious  uses,  and  to  be  administered  by  a  par- 
ticular Christian  church,  which  *held  [*556 
certain  well  known  religious  opinions,  and 
which  Church  was  under  the  government  of 
certain  ecclesiastical  authority;  and  if  the  court 
can  ascertain  precisely  what  those  tenets  were, 
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and  what  church  government  was  within  the 
views  of  the  donors,  it  is  the  province  of  the 
court  and  its  duty  to  direct  the  property  to  be 
placed  in  the  hands  of  those  who  acknowledge 
the  same  doctrines,  and  obey  the  same  author- 
ity. Any  attempt  to  take  the  property  thus  de- 
voted from  the  control  of  those  of  that  faith 
and  government,  is  a  breach  of  the  charitable 
use  of  the  donors,  and  the  court  is  bound  to 
furnish  a  remedy.  They  must  look  upon  it  as 
a  trust  sanctioned  by  law,  one  which  is  to  be 
enforced  if  necessary  by  the  courts.  In  Field  v. 
Field,  9  Wend.,  401,  Nelson,  /.,  delivering  the 
opinion  of  the  court  says:  '  'The  question  is  not 
which  faith  or  doctrine  is  most  orthodox;  this 
is  not  the  object  of  the  inquiry,  but  for  what 
object  or  purpose  was  the  fund  originally  es- 
tablished by  the  founders  of  it.  The  court  pro- 
ceed to  enforce  the  observance  and  execution 
of  an  ascertained  trust,  in  which  rights  of 
property  are  concerned,  not  the  peculiar  doc- 
trines or  faith  of  either  party,  though  their  ex- 
istence and  the  nature  of  them  may  be  inci- 
dentally involved  in  the  course  of  the  proceed- 
ing. "  It  cannot  be  useful  to  multiply  authorities 
upon  this  subject.  It  must  be  considered  set- 
tled, that  when  it  is  proved  that  property  is 
held  upon  trust,  and  devoted  to  pious  or  char- 
itable uses,  the  purposes  of  the  donors  shall 
not  be  violated;  and  that  those  trustees  who 
undertake  to  pervert  the  charity  to  other  uses, 
will  be  devested  of  the  trust. 

Such  being  the  principles  of  law,  and  the 
duty  of  a  court  of  equity,  it  becomes  necessary 
to  inquire  into  the  facts  of  this  case.  Before 
doing  so,  I  will  advert  for  a  moment  to  a 
general  view  of  the  Dutch  Reformed  and 
German  Reformed  Churches  in  this  country 
previous  to  the  year  1771.  The  German 
Reformed  Churches  were  principally  located 
in  Pennsylvania,  while  the  Dutch  were  sit- 
uated in  the  Colony  of  N.  Y.  It  appears 
from  the  history  of  those  Churches  that  prior 
to  the  time  above  mentioned,  they  were  under 
the  immediate  jurisdiction  and  government  of 
the  Classis  of  Amsterdam,  in  Holland,  which 
557*]  was  *itself  in  subjection  to  the  Synod 
of  North  Holland.  This  jurisdiction  extended 
even  to  the  licensing  and  ordaining  of  minis- 
ters, to  the  hearing  of  all  cases  of  ecclesiastical 
controversy,  not  excepting  such  as  concerned 
the  discipline  of  church  members.  This  was, 
indeed,  a  degrading  state  of  vassalage,  little  in 
accordance  with  the  American  spirit  of  free- 
dom of  action  and  of  thought,  which  began  to 
manifest  itself  anterior  to  the  origin  of  the 
Church  in  question.  At  the  period  when  this 
Church  was  formed,  the  ministers  of  the  Dutch 
and  German  Reformed  Churches,  had  either  to 
be  imported  from  Holland  or  Germany,or  sent 
thither  to  be  educated  and  ordained  before 
they  could  be  admitted  to  preach  and  perform 
the  other  functions  of  their  office.  Strange  as 
it  may  now  appear  to  us,  there  was  a  large 
party  in  the  Dutch  Reformed  Church  that  ad- 
hered rigidly  to  this  foreign  jurisdiction;  and 
the  disputes  arising  out  of  this  question  were 
carried  to  such  a  height  as  to  threaten  even  the 
existence  of  that  Church  in  this  country.  In 
1771  the  American  party  obtained  the  ascend- 
ency; and  in  the  following  year  they  estab- 
lished American  Church  Courts  in  that  Church 
in  which  act  this  German  Reformed  Church 
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participated.  But  it  was  many  years  after, 
before  the  same  reformation  took  place  in  the 
German  Reformed  Church  in  this  country. 
This  revolution  in  the  Dutch  Church  was  ef- 
fected peaceably,  with  the  sanction  of  the 
Synod  of  North  Holland,  and  the  Classis  of 
Amsterdam.  The  whole  government  of  the 
Dutch  Church  was  administered  after  1772,  by 
local  Classes  and  Synods.  All  the  Dutch  Re- 
formed Churches  inN.Y.,  and  also  the  Church 
in  question,  acknowledged  the  jurisdiction  of 
the  Classis  of  N.  Y.  and.  of  course,  became  in- 
tegral parts  of  that  Church,  as  one  body,  gov- 
erned by  its  constitution  and  subject  to  its  ju- 
dicatories. 

I  will  now  inquire  whether  the  Church  in 
question  was.in  its  origin,  a  Calvinistic  Church. 
It  is  not  pretended  but  that  the  Dutch  Re- 
formed and  German  Reformed  Churches  in  this 
country  were,  and  had  been  from  their  first 
formation,  Calvinistic  in  their  doctrines;  and 
very  strongly  and  decidedly  opposed  to  the  doc- 
trines of  the  Lutheran  Church.  Indeed,  the 
German  Protestant  Churches,  which  embraced 
Calvinism,  took  the  name  of  *German  [*558 
Reformed,  to  distinguish  them  from  the  Ger- 
man Lutheran  Churches.  That  there  had 
existed  from  an  early  period  in  the  history 
of  the  Reformation,  and  does  still  exist  a 
marked,  striking  and  irreconcilable  difference 
in  doctrine  between  Calvinists  and  Lutherans, 
is  a  fact  of  such  notoriety  as  not  to  require 
proof.  I  should  deem  it  an  act  of  supereroga- 
tion to  search  among  the  learned  doctors  who 
have  expounded  the  creeds  of  the  two  sects, 
for  the  evidences  of  that  difference;  for  I  can- 
not suppose  that  it  is  denied  or  doubted,  that 
such  difference  exists.  I  shall,  therefore,  as- 
sume it  as  an  historical  truth,  that  so  far  as 
this  case  is  concerned,  and  in  respect  to  the  ap- 
plicability of  the  law  above  quoted,  there  is  a 
difference;  and  one  as  material  in  this  contro- 
versy as  if  one  of  these  parties  had  been  of  the 
Episcopal  or  Catholic  faith. 

The  first  and  far  the  most  important  piece  of 
testimony  upon  the  particular  tenets  held  by 
this  Church  in  its  earliest  formation,  and  dur- 
ing the  first  few  years  of  its  history,  is  found 
in  the  letter  written  by  the  minister,  elders 
and  deacons  of  this  Church  to  the  Classis  of 
Amsterdam,  in  1766.  It  is,  indeed,  the  only  ac- 
count we  have  of  its  early  history.  From  this 
letter  it  appears  that  a  considerable  number  of 
Protestant  Germans  had  settled  from  time  to- 
time  in  N.Y.,  and  many  of  them  had  attached 
themselves  to  the  Dutch  Reformed  Church; 
which,  it  will  be  remembered, was  strictly  Cal- 
vinistic and  was  based  upon  and  rigidly  en- 
forced the  articles  of  faith  which  were  settled 
in  the  Synod  of  Dort,  in  1618  and  1619.  Those 
who  thus  attended  the  Dutch  Church  had  ac- 
quired some  knowledge  of  the  Holland  lan- 
guage, which  was  used  in  that  Church;  but 
others  who  had  no  knowledge  of  that  lan- 
guage were,  in  the  language  of  letter,  "  com- 
pelled to  hear  the  preaching  of  God's  word,  in 
the  German  Lutheran  Church."  Here  we  have 
the  proof,  that  prior  to  the  year  1758,  there 
was  in  N.  Y.  a  German  Lutheran  Church  and 
a  Dutch  Reformed  Calvinistic  Church,  and 
that  such  of  the  Germans  referred  to  in  that  let- 
ter, as  had  any  knowledge  of  the  Dutch  lan- 
guage attended  the  Dutch  Church,  and  such 
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of  them  as  could  not  understand  preaching  in 
Dutch  were  compelled  to  hear  God's  word 
preached,  if  they  heard  it  at  all,  in  the  Lutheran 
559*]  *Church.  This  affords  a  plain  recog- 
nition of  the  difference  then  existing  among 
the  Germans — part  were  Calvinists  and  part 
Lutherans.  The  letter  proceeds:  "This  de- 
plorable condition  induced  those  who  had  re- 
sided here  some  years,  to  reflect  whether  some 
plan  might  not  be  devised  to  establish  the  wor- 
ship of  God  in  their  mother  language."  What 
is  this  "deplorable  condition,  to  which  the 
writers  refer?  It  was  the  fact  that  some  of 
their  number  had  been  compelled,  owing  to 
their  ignorance  of  the  Dutch  language,  and 
there  being  no  Calvinistic  German  preaching 
in  the  city,  to  "  hear  God's  word  preached 
in  the  German  Lutheran  Church."  The  elders 
and  deacons  who  probably  assisted  in  the  for- 
mation of  this  Church,  and  well  understood 
the  prevailing  feeling  among  their  brethren  at 
the  time,  call  it  a  "deplorable  condition."  No 
stronger  language  could  well  be  used  to  ex- 
press their  opposition  to  Lutheranism.  There 
can  be  no  reasonable  doubt,  I  think,  but  that 
those  Germans  who  collected  together  and 
formed  this  Church  were  Calvinists;  and  that 
the  Church  was  organized  for  the  very  reason 
that  they  could  not  consistently  with  their  re- 
ligious faith,  hear  Lutheran  preaching.  The 
letter  then  gives  an  account  of  the  purchase  of 
a  church  by  those  Germans;  of  the  troubles 
they  had  with  their  first  pastors,  and  the  arrival 
of  Dominie  Kern,  in  1763;  of  his  representing 
to  them  that  independency  in  churches  was 
very  dangerous  both  to  church  and  pastor,  and 
that  they  resolved  in  October,  1763,  to  form  a 
connection  of  that  Church  with  the  Classis  of 
Amsterdam.  This  connection,  which  took 
place  formally  in  June,  1764,  is  additional  and 
conclusive  proof  of  the  Calvinistic  character 
of  the  worshipers  in  that  Church.  With  a  full 
knowledge  both  by  pastor  and  people,  of  the 
character  of  the  Dutch  Church  in  this  respect, 
we  find  them  uniting  readily  with  that  church 
and  placing  themselves  under  its  ecclesiastical 
jurisdiction.  I  would  also  advert  to  the  dec- 
laration of  trust  executed  in  1765,  the  year  in 
which  the  church  was  rebuilt.  It  commences 
with  the  form  of  a  penal  bond,  and  the  condi- 
tion is,  that  the  signers  will  hold  the  premises 
described,  which  "certain  German  and  Swiss 
inhabitants  of  New  York  had  lately  purchased 
by  contribution  and  with  the  assistance  of  div- 
56O*]  ers  charitable  persons,  *and  had  begun 
and  were  carrying  on  the  erection  of  a  church 
thereon  for  the  worship  of  God,"  in  trust  for 
this  Society.  Their  minister  is  one  of  the  ob- 
ligees; and  he  is  described  as  "  The  Rev.  John 
Michael  Kern,  minister  of  the  Gospel,  and  pres- 
ent pastor  of  the  Calvinistic  Church,  worship- 
\ng  in  the  German  tongue."  A  recital  in  the 
deed  says,  "And  whereas,  all  parties  are  in- 
clined to  preserve  the  said  estate,  in  all  times 
coming,  for  the  pious  uses  aforesaid;"  which 
very  plainly  means  the  pious  use  of  a  Calvin- 
istic Church  for  the  worship  of  God,  being  the 
only  use  previously  mentioned.  And  as  it  is 
called  in  the  deed  a  Calvinistic  Church,  any 
other  use  would  be  a  perversion  of  the  trust. 
I  cannot  better  illustrate  the  opposition  between 
the  Lutheran  and  Reformed  Dutch  denomina 
tions  than  by  quoting  what  the  Rev.  Mr.  Muh- 
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lenburgh,  who  is  called  a  venerable  patriarch 
of  American  Lutheranism,  says  in  his  account 
of  the  first  Lutheran  society  in  that  city. 
"Whilst  the  territory,"  hestates,  "yet  belonged 
to  Holland,  the  few  Low  Dutch  Lutherans 
were  compelled  to  hold  their  worship  in  private ; 
but  after  it  passed  into  the  possession  of  the 
British  in  1664,  liberty  was  granted  them,  by 
all  the  successive  Governors,  to  conduct  their 
worship  publicly,  without  any  obstruction." 
During  this  period,  it  should  be  remembered, 
the  prevailing  religious  sect,  among  the  inhab- 
itants of  N.  Y.  and  the  rest  of  the  Colony, was 
the  Dutch  Reformed,  as  established  by  the 
Synod  of  Dort. 

From  the  period  of  the  union  with  the  Dutch 
Reformed  Church  in  1764,  to  the  dispersion 
that  took  place  in  consequence  of  the  occupa- 
tion of  N.  Y.  by  the  British  in  the  American 
Re  volution,  the  connection  between  this  Church 
and  the  Dutch  Church  was  in  all  respects  com- 
plete. They  had  one  faith  and  one  govern- 
ment. This  Church  was  represented  in  the 
Church  Courts;  and  in  all  matters  of  faith  and 
discipline  was  subject  to  the  appropriate  tribu- 
nal of  the  Dutch  Reformed  Church.  The  Rev. 
C.  F.  Foering  was  settled  over  this  Church  as 
its  pastor,  in  1772,  and  the  act  of  installation 
was  performed  by  Dr.  Laidlie,  one  of  the 
preachers  of  the  Dutch  Church. 

From  all  these  facts,  I  conclude  that  this 
Church  was  in  its  *formation,  and  so  [*561 
continued  at  least  until  the  Revolutionary  War, 
a  Calvinistic  Church  in  its  strictest  sense.  It 
was  during  this  time  that  the  donations  and 
contributions  were  made,  with  which  the  first 
Church  was  bought,  and  the  new  one  built.  It 
appears  by  the  case,  that  after  the  new  Church 
was  built,  in  1765,  the  Society  had  contracted 
a  large  debt  in  building,  beyond  what  it  then 
was  able  to  collect  from  its  members.  It  is 
reasonable  to  presume  that  this  debt  was  soon 
after  discharged  from  the  donations  of  its 
friends,  as  nothing  further  is  said  of  it.  All 
these  contributions  and  donations  were  made 
to  a  religious  community,  professing  a  Calvin- 
istic faith,  and  governed  for  the  greater  part  of 
the  time,  and  all  the  time  after  they  had  placed 
themselves  under  any  church  government,  by 
the  judicatories  of  the  DutchReforraed  Church, 
which  professed  the  same  faith.  The  property 
thus  acquired  by  this  Church  before  the  war, 
formed  the  larger  portion  of  all  they  ever  ac- 
quired, as  far  as  I  can  discover  from  the  case. 
This  property  was  devoted  by  the  donors  to 
the  pious  use  of  sustaining  religious  worship 
in  that  Church,  according  to  the  faith  and 
doctrines  professed  and  preached  therein  at 
the  time  ;  and  those  in  that  Church  who  still 
adhere  to  that  faith,  have  a  right  that  the 
trusts  then  created  shall  be  enforced.  I  know 
of  no  exception  to  this  rule,  unless  the  whole 
Church  have  become  converts  to  a  new  faith. 
If  any  remain  true  to  the  doctrines  of  the  found- 
ers, they  have  a  legal  right  to  call  upon  the 
Court  of  Chancery  to  save  the  trust  from  any 
attempted  perversion. 

The  next  question  is,  whether  the  appellants 
have,  as  alleged,  converted  this  Church  into  a 
Lutheran  Church.  It  is  admitted  that  the 
present  trustees,  or  those  who  hold  possession 
of  the  property  and  claim  to  be  the  rightful 
trustees,  have  cast  off  the  jurisdiction  of  the 

227 


561 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


3845 


Dutch  Church,  and  so  far  have  rejected  Cal- 
vinism.    And  when  it  is  remembered  that  by 
the  constitution  of  the  Dutch  Church.of  which 
this  Church  was  a  member  at  one  time,   no 
pastor  can  be  settled  over  any  church  under 
their    care  without  the  approbation   of  the 
Classis,  it  will  be  seen,  that  the  repudiation  of 
the  authority  of  the  Classis  is  no  inconsiderable 
item  of  proof  upon  this  point;  for  they  might 
562*]  well  suppose  *that  the  Classis  would 
never  consent  to  the  settlement  of  a  pastor  over 
that  Church,  unless  his  doctrinal  sentiments 
corresponded  with  those  of  the  Dutch  Church. 
I  find  no  evidence  that  this  Church,  or  any 
portion  of  it,  had  departed  from  the  faith  and 
doctrines  of  its  founders;  nor  that  any  attempt 
had  been  made  to  ingraft  upon  the  Church  an- 
other faith,    until  the  year  1823.     From  its 
foundation  in  1758,  until  that  time,  a  period  of 
65  years,  it  had  been  uniform  in  its  support  of 
Calvinistic  doctrines,  however  much  it  had  re- 
belled against  the  government  of  the  Dutch 
Church.  In  that  year  the  testimony  shows  that 
efforts  commenced  to  convert  it  into  a  Luther 
an  Church.  David  Fisher  swears  that  in  1823, 
after  the  church  had  removed  to  Forsyth  St., 
a  desire  was  shown  by  some  of  the  leading 
members  to  make  it  a  Lutheran  Church  ;  and 
that  he  left  the  Church,  among  other  reasons, 
because  an  intention  had  been  avowed,  of  call- 
ing a  Lutheran  minister.     John  P.    Dietrich 
also  proves  that  the  minority,  that  year,  ex- 
pressed a  determination  to  connect  the  Church, 
if  possible,  with  the  Lutheran  Church.     From 
that  time  they  broke  off  all  connection  with 
the  Dutch  Reformed  Church,  and  claimed  to 
be  an  independent  church.     And  that  claim  is 
still  insisted  upon.     There  is  nothing  of  im- 
portance in  the  proceedings  of  the  Church  from 
this  time,  that  proves  the  doctrines  that  pre- 
vailed, or  the  character  of  the  pastors,  until 
1834,  when  they  settled  the  Rev.  Mr.  Smith. 
He  was  their  pastor  until  1837,  when  he  died. 
The  respondents  introduced  the  Rev.   W.  D. 
Strobell  as  a  witness,  who  states  that  he  is  a 
pastor  of  a  Lutheran  Church,  and  Secretary  of 
the  Lutheran  Ministerium  of  the  State  of  N. 
Y.;  that  he  knew  the  Rev.  Lewis  Smith;  that 
he  was  also  a  member  of  the  Lutheran  Minis- 
terium; that  he  lived  and  died  a  member  of  that 
body;  as  were  also  the  Rev.  Mr.  Geisenhamer, 
and  the  Rev.  Mr.  Myer.     The  father  of  Mr. 
Smith  proves  that  he  was  educated  as  a  Lu- 
theran minister  and  licensed  to  preach  as  such; 
and  there  is  no  evidence  that  he  ever  professed 
any  other  doctrine,  or  submitted  to  any  other 
ecclesiastical  connection  than  Lutheran.     The 
following  is  some  part  of  the  examination  of 
Mr.  Myer,  and  it  shows  what  doctrines  he  held. 
563*]  *"  Before  you  accepted  the  call,  did 
you  not  think  it  incumbent  upon  you  to  ascer- 
tain the  particular  faith  of  the  Church?     I  did 
not.     Do  you  think  you  could,  while  a  Lu 
theran,  with  propriety  assume  the  situation  of 
pastor  to  a  CaMnistic  Church?    By  my  stand- 
ard of  propriety,  I  thought  it  perfectly  proper 
to  do  so."     "If  a  church  was  originally  estab- 
lished as  a  church  receiving  the  Calvinistic 
system  of  religion,  do  you  think  it  could  ever 
pass  into  the  hands  of  members  of  the  Zwingli- 
an  Church,  and  still  preserve  its  identity?     Of 
course  it  could  not."     "  If  you  had  not  sup 
posed  that  the  Church  in  question  received  the 
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faith  of  Zuinglius,  as  distinguishing  it  from 
the  branch  of  the  same  Church  receiving  the 
faith  of  Calvin,  do  you  think  that  you  could 
have  with  propriety  obligated  yourself  to 
preach  its  faith?  I  think  not,  not  being  willing 
to  preach  Calvinism." 

After  the  exhibition  of  these  facts,  it  appears 
to  me  that  I  cannot  be  mistaken  in  saying  that 
the  proof  is  full  to  show  that  since  1834,  at 
least,  the  trustees  of  this  Church  have  applied 
the  trust  funds  in  their  hands,  and  are  still  ap- 
plying them,  to  the  support  of  a  sect  essentially 
varying  in  faith  and  doctrine  from  the  found- 
ers of  the  Church,  and  the  donors  of  the  fund. 
So  far  as  religious  teaching  is  concerned, 
that  property  which  was  given  by  the  do- 
nors in  trust  and  confidence  that  those  who 
ever  after  should  be  called  to  administer  it 
would  employ  it  in  the  support  of  the  Calvin- 
istic faith,  has  been  perverted  to  the  support 
of  another  faith.  This  I  deem  a  breach  of  the 
trust  upon  which  the  fund  was  originally  ap- 
propriated. The  will  of  the  donors  has  been 
disregarded  ;  and  those  who  have  taken  it  in 
charge  under  a  promise  to  employ  it  according 
to  the  pious  use  designed  by  the  founders, 
have  in  truth  used  it  to  sustain  a  different  faith. 
I  might  add,  that  from  the  whole  course  of 
examination  of  witnesses  by  the  appellants' 
counsel,  it  does  not  appear  that  their  object 
was  to  prove  that  their  clients  were  not  Lu- 
therans; but  to  show  that  there  was  no  materi- 
al difference  between  Lutherans  and  Calvin- 
ists.  All  ecclesiastical  history  refutes  such  a 
position;  and  the  testimony  in  this  case  abun- 
dantly confirms  the  historical  accounts  of  the 
difference. 

The  third  question  in  this  case,  which  I  will 
now  proceed  to  *discuss,  relates  to  the  [*564 
government  of  this  German  Reformed  Church. 
In  the  first  place,  what  is  the  law  on  this  sub- 
ject? In  the  case  of  Presbyterian  Cong.  v.  John- 
ston, 1  Watts  &  S.,  37,  Gibson,  Ch.  J.,  says:  "I 
concede  that  subjection  to  a  particular  judica- 
tory  may  be  made  a  fundamental  condition  of 
a  grant.  And  even  without  an  express  con- 
dition, it  might  be  a  breach  of  the  compact  of 
association,  for  the  majority^of  a  congregation 
to  go  over  to  a  sect  of  a  different  denomina- 
tion, though  it  were  different  only  in  name. 
For  instance,  a  majority  of  a  congregation  of 
seceders  could  not  carry  the  church  property 
into  the  Presbyterian  connection;  though  these 
two  sects  have  the  same  standards  and  plans  of 
government."  Again;  inDenv.Bolton,  THalst., 
205,  we  find  the  same  principle.  Until  Jan- 
uary, 1824,  "  The  Dutch  Reformed  Church  in 
the  English  neighborhood"  in  Bergen,  N.  J.,  be- 
longed to  the  Classis  of  Bergen.  At  that  time 
a  meeting  was  held  in  the  church,  consisting 
of  the  elders,  deacons  and  twenty-five  heads  of 
families,  in  which  it  was  determined  to  dis- 
solve their  connection  with  the  Classis  of  Ber- 
gen. On  the  same  day  the  Consistory  of  that 
Church  met  and  resolved  that  their  connection 
with  the  Classis  of  Bergen,  and  the  General 
Synod  was  dissolved,  and  they  protested 
against  the  authority  of  the  Classis  and  Synod, 
inasmuch  as  those  bodies  had  departed  from 
the  doctrines  and  standards  of  the  Reformed 
Dutch  Church.  Here  all  the  trustees  concur 
in  this  act  of  separation.  Upon  this  case  the 
court  say:  "  The  residue  of  the  congregation 
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remained  members  of  that  Church.  Classis  and 
Synod;  deprived  of  their  spiritual  leaders,  but 
in  no  degree  deprived  of  their  standing  in  the 
Church,  or  having  their  rights  taken  away  or 
impaired.  Though  those  who  withdraw  still 
adhere  to  the  faith  and  doctrines  of  the  Re- 
formed Dutch  Church,  as  contained  in  its 
standards;  yet  simply  holding  the  same  faith, 
without  submitting  to  the  government  and 
discipline  of  a  church,  cannot  keep  a  man  a 
member  of  that  Church.  Members  of  the 
Dutch  Reformed  Church,  and  of  the  Presby- 
terian Church,  are  not  members  of  the  same 
Church,  though  their  faith  is  the  same  ;  the 
difference  between  them  consisting  in  the  form 
and  mode  of  church  government.  To  consti 
565*J  tute  a  member  of  *any  church,  two 
points  at  least  are  essential,  a  profession  of  its 
faith  and  submission  to  its  government."  To 
these  principles  I  fully  assent.  There  must 
necessarily  be  government  in  every  church,  as 
well  for  the  due  regulation  of  its  temporal  af 
fairs  as  for  the  preservation  of  the  integrity  of 
its  faith.  No  stronger  instance  can  well  be 
imagined  than  the  one  before  the  court,  to  il- 
lustrate the  importance  of  preserving  the  su- 
pervision of  church  judicatories.  If  this 
Church  had  not  thrown  off  its  subordination 
to  the  government  of  the  Classis  of  the  Dutch 
Church,  it  could  not  have  become  Lutheran  in 
fts  doctrine.  Any  minister  to  whom  they  would 
have  tendered  a  call  to  be  their  pastor,  would 
then  have  been  obliged  to  submit  to  an  exam- 
ination of  a  committee  of  the  Classis,  and  if 
not  found  sound  in  Calvinistic  doctrine  would 
have  been  rejected  ;  and  thus  the  Church 
would  have  been  preserved  in  the  faith  of  the 
founders ;  and  the  trusts  connected  with  the 
donation  of  the  estate  would  have  been  exe- 
cuted. 

But  it  is  denied  by  the  appellants  that  this 
Church  was  ever  under  the  jurisdiction  of  the 
courts  of  the  Dutch  Reformed  Church;  and 
they  go  further,  and  insist  that  all  religious 
societies,  in  regard  to  the  management  of  their 
temporalities,  are  free  and  independent  of  all 
church  judicatories;  a  position  utterly  at  vari- 
ance with  all  legal  decisions,  and  one  that  sur- 
renders all  property  held  in  trust  for  pious  and 
charitable  uses,  to  the  fitful  management  and 
caprice  of  the  ever  varying  feelings  and  mo- 
tives of  trustees.  Such  a  doctrine  is  rejected 
with  some  warmth  by  the  Vice- Chancellor;  and  I 
should  deplore  the  day  in  which  it  received 
any  judicial  countenance.  I  shall  certainly 
spend  no  time  in  refuting  it ;  but  will  inquire 
into  the  facts  in  this  case  that  will  throw  light 
upon  the  question,  whether  this  church  has 
been  at  all  times  an  independent  church. 

I  have  shown,  I  think,  that  it  was  Calvinistic 
in  its  origin,  and  that  in  1763,  upon  the  rep- 
resentation of  its  pastor,  Dominie  Kern,  that 
"independency  in  churches  was  dangerous 
both  to  the  church  and  pastor,"  this  Church 
resolved  to  join  the  Classis  of  Amsterdam.  In 
June,  1764,  its  pastor  received  an  invitation  to 
attend  a  conference  of  the  Dutch  Reformed 
566*]  Church;  *and  thereupon  the  Consist- 
ory of  this  Church  had  a  meeting,  in  which  it 
was  again  resolved:  '.'That,  inasmuch  as  by 
subordination  to  the  Classis  of  Amsterdam,  the 
best  interest  of  this  Church  can  be  better  pro- 
moted, than  by  standing  independent,  thenec- 
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cessary  credentials  for  this  purpose  be  duly 
prepared  and  undersigned."  They  according- 
ly chose  delegates  who  attended  the  Confer- 
ence; and  this  connection  and  subordination 
continued,  in  fact  and  inform,  from  that  time 
to  1772,  when  the  Dutch  Reformed  Church  in 
America  formed  an  independent  government 
of  its  own  with  the  consent  of  the  Synod  of 
North  Holland.  This  Church  was  represented 
in  the  Assembly  that  formed  the  constitution 
of  the  Dutch  Church,  and  assented  to  its  acts. 
From  that  time  it  formed  a  part  of  the  Classis 
of  N.  Y.,  and  was  represented  in  it,  and  was 
as  completely  in  subjection  to  it,  as  any  other 
church  in  its  connection,  until  the  war  of  the 
Revolution  broke  out.  It  was  during  this  pe- 
riod that  the  larger  portion  of  the  property  in 
question  was  acquired  from  donations  and 
subscriptions.  For  all  the  purposes  of  this  ar- 
gument this  connection  must  be  deemed  con- 
tinued in  form  until  1784.  In  May  of  that 
year,  the  Consistory  met  at  the  request  of  Dr. 
Livingston,  who  was  engaged  in  reorganizing 
the  judicatories  of  the  Dutch  Church,  to  con- 
sider "whether  they  would  be,"  in  their  own 
language,  "for  the  future  under  the  protection 
of  the  said  Assembly,  or  of  the  synodal  de- 
crets."  And  they  resolved  never  to  vote  for 
that  union,  and  set  down  certain  reasons,  "for 
the  information  of  posterity."  These  reasons 
contain  an  explicit  admission  of  the  former 
union  with  and  subordination  to  the  Classis  of 
the  Dutch  Church.  And  we  have  also  the  le 
gal  opinion  of  the  Consistory,  "that  in  the  way 
of  law  and  right  the  congregation  ought  to  be 
independent  ^bf  all  churches  of  other  nations 
and  languages."  Not  independent,  in  the  sense 
that  the  appellants  use  the  term,  but  only  of 
all  other  nations  and  languages.  At  the  same 
time  that  they  express  this  resolution,  that 
there  may  be  no  mistake  as  to  their  meaning, 
they  put  on  record  the  expression  of  their  de- 
sign to  unite  in  forming  church  judicatories  in 
union  with  other  German  congregations  when 
they  shall  be  sufficiently  numerous.  All  their 
difficulties  and  *objections  seem  to  [*567 
arise  from  a  difference  of  language.  In  conse- 
quence of  these  proceedings  that  Church  failed 
to  be  represented  in  the  Dutch  Classis  from 
that  time  until  the  year  1800.  Previous  to  1799 
the  Classis  of  the  Dutch  Church  invited  this 
Church  to  resume  their  relation  with,  and  to 
have  delegates  again  take  their  seats  in  the 
Classis;  and  in  December  of  that  year  the  Con- 
sistory of  this  Church  unanimously  resolved 
that  the  invitation  be  accepted,  and  that  Mr. 
Milledoller,  their  pastor,  make  the  necessary 
arrangements  for  carrying  it  into  effect.  In 
1800  the  Church  was  represented  in  the  Clas- 
sis, and  a  union  in  form  was  again  effected; 
which  continued  without  any  material  inter- 
ruption until  1823.  During  this  period  this 
Church  was  confessedly  under  the  jurisdic- 
tion of  the  Classis,  asked  its  aid  and  direction 
according  to  the  formulas  of  the  Dutch  Re- 
formed Church,  in  settling  and  dismissing  its 
pastors,  and  was  in  all  respects  as  it  had  been 
from  1764  to  1784,  in  subordination  to  the 
government  of  that  Church.  In  1823  troubles 
broke  out  afresh  in  this  Church;  and  it  appears 
from  the  minutes  of  the  Classis,  that  it  had 
been  represented  to  them,  that  the  Consistory 
and  Trustees  of  the  German  Reformed  Church 
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contemplated  dissolving  the  connection  of  said 
Church  with  the  Classis,  and  connecting  them- 
selves with  the  German  Lutheran  Church.  The 
Classis  appointed  a  committee  to  consult  with 
the  officers  of  this  Church,  and  with  authority 
to  state  that  the  Classis  would  not  consent  to 
their  dismission.  In  the  preceding  month  of 
February,  the  congregation  had  a  meeting  at 
which  they  passed  a  resolution,  in  which  they 
disavowed  all  connection  with  the  Chassis  of 
the  Dutch  Church.  It  also  appears  from  the 
testimony  of  witnesses  and  the  minutes  of  the 
Classis,  that  in  October,  1823,  an  application 
was  made  by  the  Consistory  of  this  Church  to 
the  Classis  to  be  dismissed  from  that  Classis, 
and  transferred  to  the  German  Reformed  Syn- 
od of  the  United  States,  and  that  that  appli- 
cation was  urged  upon  the  Classis  by  delegates 
from  the  Consistory;  but  it  was  refused.  From 
that  time  there  has  been  no  jurisdiction  or  au- 
thority exercised  over  this  Church  by  the 
Classis  of  the  Dutch  Church.  After  the  death 
of  the  Rev.  Mr.  Smith,  in  1837,  an  attempt  was 
568*]  made  to  revive  the  former  *connection 
and  the  result  was  this  suit.  We,  then,  have 
this  German  Reformed  Church,  agreeing  in  all 
respects  in  faith  and  doctrine  with  the  Dutch 
Church,  seeking  and  perfecting  a  cordial  union 
with  that  Church  in  1764,  identifying  itself 
also  in  government  and  discipline  with  that 
Church,  and  participating  in  its  judicatories 
for  twenty  years,  so  far  as  the  acts  of  the  par- 
ties were  concerned.  For  the  next  sixteen 
years,  we  find  that  this  Church  declined  to 
send  delegates  to  the  meetings  of  the  Classis, 
and  refused  to  acknowledge  its  authority,  and 
stated  their  reasons  for  such  refusal.  But  dur- 
ing this  period  the  action  of  the  Classis  was 
merely  that  of  forbearance;  not  a  surrender  of 
it's  right  of  jurisdiction.  In  1800  the  connec- 
tion was  resumed,  and  the  authority  of  the 
Classis  unanimously  acknowledged,  and  act- 
ively exercised  for  the  next  twenty-two  years; 
when  the  attempt  was  again  made  by  a  major- 
ity of  this  Church  to  throw  off  the  government 
of  its  judicatories.  But  conscious  of  their  in- 
ability to  effect  it  by  their  own  motion,  the 
Consistory  made  a  formal  application  to  the 
Classis  to  be  dismissed  from  its  connection  and 
jurisdiction.  That  request  being  denied  them, 
they  have  since  omitted  to  be  represented  in 
the  Classis,  and  denied  its  right  of  government. 
And  the  question  now  is,  is  this  Church  right- 
fully under  the  government  and  subject  to  the 
authority  of  the  Classis  of  the  Dutch  Reformed 
Church?  It  seems  to  me  that  a  simple  state- 
ment of  the  facts  in  relation  to  its  connection 
with  the  judicatories  of  that  Church  furnishes 
a  ready  answer  to  the  question.  Unless  the 
principle  can  be  maintained  that  churches  may 
form  and  dissolve  their  allegiance  to  the  regu- 
larly constituted  church  judicatories  at  pleas- 
ure; and  preserve  all  their  rights  to  property 
held  in  trust  for  their  use,  I  can  find  no  argu- 
ment for  saying  that  the  authority  of  the  Clas- 
sis is  in  the  least  impaired.  On  the  contrary, 
I  maintain  that  it  was  not  in  the  power  of  the 
Consistory,  nor  of  the  congregation  by  a  ma- 
jority vote,  to  effect  a  separation.  The  cases  I 
have  cited  establish  that  doctrine  fully,  and 
show  that  those  only  who  remain  faithful  in 
their  allegiance  to  the  government  of  the 
Church.are  the  rightful  members  of  the  Church 
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and  the  only  cestuis  que  trust  of  the  property 
held  for  the  use  of  that  Church.  *Any  [*569 
other  doctrine  strikes  at  the  foundation  of  all 
order,  and  abandons  all  protection  of  property 
given  in  trust  for  pious  uses.  Should  the  courts 
refuse  to  carry  this  principle  into  effect,  they 
will  virtually  say  to  the  donors  of  these  most 
interesting  charities:  "If  those  to  whose  care 
and  fidelity  you  have  intrusted  the  funds  given 
and  designed  by  you  to  be  expended  in  par- 
ticular pious  uses,  shall  decide  to  devote  them 
to  other  uses,  we  have  not  the  right  and  power 
to  remove  or  restrain  them."  This  I  trust  the 
courts  will  never  say.  One  of  the  most  useful 
instances  of  the  exercise  of  equity  power,  is  its 
guardianship  of  trust  estates.  And  such  es- 
pecially, as  are  held  for  charitable  and  pious 
uses,  should  call  for  the  vigilance  of  that 
court,  in  securing  the  administration  of  them, 
according  to  the  will  and  expectation  of  the 
donors. 

I  conclude  by  expressing  my  opinion  that 
the  fund  in  question  in  this  case  was  given  in 
trust  for  the  support  of  the  worship  of  God,  in 
the  German  Reformed  Church  in  N.  Y. ;  and 
that  the  doctrines  to  be  taught  there  should  be 
those  usually  maintained  by  the  adherents  to 
the  Calvinistic  faith;  and  moreover  that  in  or- 
der to  secure  the  Church  against  innovation  of 
doctrine,  or  other  defection,  it  should  continue 
under  the  government  and  discipline  of  the  ju- 
dicatories of  the  Dutch  Reformed  Church. 
The  appellants,  who  now  hold  this  fund,  deny 
that  they  hold  it  on  any  such  condition  or  trust, 
and  refuse  to  acknowledge  any  such  trust. 
They  were  elected  trustees  by  those  who  deny 
the  supervisory  power  of  the  Classis  of  the 
Dutch  Church,  and  who  have  introduced  Lu- 
theranism.  That  proceeding  I  consider  void, 
and  am  of  opinion  that  the  appellants  have  no 
lawful  control  over  the  fund. 

1  see  no  reason  for  questioning  the  regular- 
ity of  the  election  of  the  respondents.  Since 
1837  they  and  their  friends  have  kept  up  a  reg- 
ular succession  of  trustees,  chosen  by  those 
who  adhered  to  the  faith  and  government  of 
the  Church — the  only  persons  entitled  to  vote 
for  trustees.  The  fund  should  be  committed 
to  their  hands. 

There  is  no  force  in  the  objection  arising  out 
of  the  dismissal  of  a  former  bill  by  the  Vice- 
Chancellor.  His  decision  was  not  founded  upon 
*the  merits:  but  the  order  was  rather  [*57O 
entered  by  consent. 

The  decree  of  the  Chancellor  should  be  af- 
firmed. 

On  the  question  being  put — "  Shall  this  de- 
cree be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  PRESIDENT,  Mr.  Justice 
JEWETT  and  Senators  Barlow,  Beers,  Bockee, 
Burnham,  Chamberlain,  Folsom,  Hard,  John- 
son, Lester,  Sedgwick,  Talcott  and  Wright — 14. 

For  affirmance — Senators  Backus,  Deyo  and 
Porter— 3. 

Decree  reversed.(a) 

(a)  The  first  three  propositions  of  the  reporter's 
abstract  are  stated  with  some  hesitation,  but  are  be- 
lieved to  be  the  reasonable  result  of  the  opinions 
given  in  this  court  taken  in  connection  with  those 
delivered  in  the  court  below,  but  it  must  be  conced- 
ed that  they  are  not  authoritatively  established  by 
the  judgment  of  this  court.  The  other  points  stated 
in  the  abstract  are  mainly  the  opinions  of  individual 
members  of  the  court,  it  being  impossible  to  collect 
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the  grounds  upon  which  a  majority  placed  the  judg- 
ment of  reversal. 

For  a  further  discussion  of  the  principal  questions 
involved  in  this  case,  see  Kniskern  v.  Lutheran 
Churches,  etc.,  1  Sandf.  Ch.,  439. 

Reversing— 10  Paige,  627. 

Religious  corporation—  Rights,  constitution,  gov- 
ernment, etc.,  of.  Reviewed— 12  Barb.,  80. 

Cited  in-11  N.  Y.,  249 ;  9  Barb.,  96,  101 ;  30  How. 
Pr..  470 ;  1  Abb.  N.  S.,  236 ;  3  Rob.,  594 ;  51  Mich.,  139  ; 
47  Am.  Rep..  558 ;  58  111.,  538;  11  Am.  Rep.,  104. 

Violation  of  trust  by— Interference  of  equity.  Re- 
viewed—12  Barb.,  80. 

Cited  in-66  N.  Y.,  655 ;  44  Barb.,  310 ;  13  Wall.,  724 ; 
-35  Ind.,  213 ;  9  Am.  Rep.,  700 ;  53  N.  H.,  155 ;  16  Am. 
Rep.,  113, 125. 

Donation,  etc.,  to— Denominational  name,  etc.,  as 
guides  to  ascertain  nature  of  trust.  Cited  in— 2  Barb., 
405 ;  Eflm.,  538 ;  6  Leg.  Obs.,  58 ;  53  N.  H.,il55 ;  16  Am. 
Rep.,  122. 


MACY,  Appellant  ».  JORDAN,   Respondent. 

Attachment  for  Contempt — Discharge  in  Bank- 
ruptcy, Not  a  Defense — Fine — Lien  of  Execu- 
tion, Not  Devested  by  Discharge  in  Bankruptcy. 

Where  a  defendant  in  a  suit  in  chancery  had  ren- 
dered himself  liable  to  a  conviction  for  a  criminal 
contempt  for  violating  an  injunction,  issued  upon 
a  judgment  creditor's  bill,  and  was  afterwards  dis- 
charged under  the  Bankrupt  Act,  and  after  such 
discharge  was  prosecuted  by  attachment  for  such 
contempt :  held,  that  such  discharge  was  not  a  de- 
fense against  the  attachment  proceeding. 

Held  also,  that  a  fine  to  the  amount  of  the  com- 
plainant's judgment  and  costs,  and  a  direction  that 
the  same  be  paid  to  the  complainant  for  his  indem- 
nity, was  not  in  such  a  case  improper. 

The  lien  upon  a  debtor's  property  and  rights  in 
action  created  by  an  execution  returned  unsatisfied 
and  the  commencement  of  a  suit  by  judgment  cred- 
itor's bill,  is  not  de  vested  by  a  subsequent  discharge 
In  bankruptcy. 

571*]  *Semble,  that  the  judgment  remains  on  foot 
notwithstanding  the  discharge  so  far  as  it  may  be 
necessary  to  uphold  proceedings  to  enforce  the  lien. 
Per  Jewett,  J. 

Citations— 2  R.  S.,  278,  sec.  10 ;  538,  sees.  20-22 ;  10 
Paige,  284. 

N  appeal  from  the  Court  of  Chancery.  No- 
vember 6,  1838,  the  respondent  having  re- 
covered a  judgment  against  the  appellant  in 
the  Supreme  Court  and  had  an  execution  re- 
turned unsatisfied,  filed  his  bill  in  the  court 
below  in  order  to  obtain  satisfaction  out  of  the 
defendant's  property,  things  in  action,  etc., 
and  the  subpoana  and  injunction  thereupon  is- 
sued were  served  on  the  appellant,  the  defend- 
ant in  that  suit,  on  the  23d  day  of  the  same 
month.  On  the  5th  day  of  December  thereaft- 
er the  defendant,  notwithstanding  the  injunc- 
tion, made  a  voluntary  assignment  of  all  his 
property  real  and  personal  to  two  individuals 
residing  in  Buffalo.  Further  proceedings  in 
the  suit  were  delayed  for  reasons  not  necessary 
to  be  stated,  until  October,  1843,  when  the  com- 
plainant applied  for  an  attachment  against  the 
defendant  for  a  violation  of  the  injunction, 
which  was  accordingly  issued.  The  defendant 
was  arrested  and  gave  u  bond  for  his  appear- 
ance; and  on  the  return  of  the  attachment  in- 
terrogatories were  filed  and  the  defendant's 
answers  and  other  testimony  were  taken  before 
a  master  and  reported  to  the  court.  Among 
other  matters  of  defense,  the  defendant  set  up 
his  discharge  from  all  his  debts  under  the 
Bankrupt  Act  of  the  U.  8. ;  and  a  copy  of  the 
•certificate  granted  by  the  District  Court  Au- 
gust, 6,  1842,  was  annexed  to  the  depositions. 
The  recognizance  having  been  respited  to 
March  18, 1844,  the  Chancellor  after  hearing  the 
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parties,  adjudged  the  defendant  to  have  been 
guilty  of  a  contempt  in  willfully  violating  the 
injunction,  by  which  the  complainant  had  lost 
his  debt  and  costs,  and  imposed  upon  the  de- 
fendant a  fine  to  indemnify  the  complainant, 
to  the  amount  of  the  debt  due  from  the  defend- 
ant and  the  costs,  amounting  to  $706,  and  di- 
rected that  the  same  be  paid  to  the  complainant, 
and  ordered  the  defendant  to  be  committed 
until  it  should  be  paid.  The  defendant  ap- 
pealed to  this  court. 

Mr.  G.  P.  Barker,  for  the  appellant,  in- 
sisted,among  other  things,  that  the  respondent's 
certificate  in  bankruptcy  having  extinguished 
the  debt  which  formed  the  basis  of  the  suit.tur- 
nished  *a  bar  to  all  subsequent  pro-  [*572 
ceedings  on  the  attachment,  and  should  have 
protected  the  defendant  against  a  fine,  which 
he  said  was  only  another  form  of  collecting 
the  debt. 

Mr.  A.  L.  Jordan,  respondent,  in  person. 

The  discussion  in  this  court  was  mainly  upon 
certain  questions  of  fact — whether  the  proper- 
ty  assigned  was  of  any  available  value,  and  if 
it  was,  whether  the  complainant  had  not  ac- 
quiesced in  the  assignment;  but  only  such  por- 
tions of  the  opinions  are  inserted  as  relate  to 
the  effect  of  the  bankrupt  discharge. 

Jewett,  J.  The  respondent,  by  his  judg- 
ment, acquired  a  lien  upon  the  appellant's  real 
estate,  and  by  the  bill  filed  upon  the  return  of 
an  execution  unsatisfied  he  obtained  a  lien 
upon  his  personal  property  and  things  in  ac- 
tion. This  was  in  1838,  and  long  before  the 
discharge  in  bankruptcy,  and  the  Hen  is  pro- 
tected by  the  express  provisions  of  the  Bank- 
rupt Act.  Sec.  2,  second  proviso. 

The  cause  for  which  the  fine  was  imposed, 
was  the  criminal  contempt  which  the  appel- 
lant was  adjudged  to  have  committed  in  dis- 
obeying the  injunction.  2  R.  S.,  278,  sec.  10. 
The  punishment  for  such  an  offense  is  by  fine 
or  imprisonment  or  both,  according  to  the  ag- 
gravation of  the  case;  and  where  a  party  has 
suffered  by  the  misconduct  which  constitutes 
the  offense,  the  fine  is  to  be  paid  to  such  party. 
2  R.  S.,  538,  sees.  20-22.  It  may  be  true  that 
if  the  debt  had  been  paid  subsequently  to  the 
violation  of  the  injunction,  no  punishment,  or 
only  a  nominal  fine  could  have  been  imposed. 
But  there  has  been  no  actual  payment  of  the 
debt.  A  bankrupt  discharge,  though  it  may 
deprive  the  creditor  of  all  remedy  for  his  debt, 
where  it  is  not  protected  by  a  lien  or  collateral 
security,  is  not  payment  or  evidence  of  pay- 
ment; and  it  does  not  lighten  the  injury  which 
the  respondent  has  sustained  by  the  defend- 
ant's contemning  the  remedial  process  which 
had  been  issued  for  the  purpose  of  recovering 
the  original  demand.  The  proceeding  after  the 
attachment  issued  was  for  a  criminal  offense, 
and  although  the  respondent  *might  in-  [*573 
cidentally  derive  a  benefit  from  the  conviction, 
still  the  proceeding  was  not  upon  the  original 
demand,  or  for  the  recovery  of  a  debt.  I  am 
of  opinion  that  the  certificate  and  discharge 
were  irrelevant  and  were  properly  disregarded, 
and  that  the  order  of  the  Chancellor  ought  to 
be  affirmed. 

Lott,  Senator.  Although  the  bankrupt  dis- 
charge may  inure  to  the  satisfaction  of  the 
debt,  yet  that  is  not  material,  inasmuch  as  the 
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remedy  sought  by  the  attachment  was  for  a 
wrong  done  and  not  to  recover  the  original 
debt.  The  violation  of  the  injunction  created 
new  rights  arising  out  of  that  Act,  of  such  a 
character  as  not  to  admit  of  their  being  proved 
under  the  bankruptcy,  and  which  cannot.there- 
fore,  be  effected  by  the  discharge.  In  People  v. 
Spalding,  10  Paige,  284,  it  was  held  that  a  fine 
imposed  for  similar  misconduct  was  not  ex- 
tinguished by  a  bankrupt  discharge;  and  that 
decision  has  been  affirmed  in  this  court.  The 
principle  involved  in  that  case  is  the  same  as 
in  the  one  now  before  the  court.  If  a  fine 
which  to  some  extent  partakes  of  the  nature  of 
a  debt  is  unaffected  by  a  subsequent  discharge, 
I  do  not  see  how  such  discharge  can  be  held  to 
operate  as  a  dispensation  of  the  offense  itself. 
I  am  for  affirming  the  order  appealed  from. 

Barlow,  Senator.  The  order  imposing  the 
fine  assumes  that  there  was  an  existing  debt 
due  the  respondent,  amounting,  with  interest 
and  costs,  to  $706,  and  that  this  debt  was  lost 
by  the  act  of  the  defendant  in  assigning  his 
property  in  disregard  of  the  injunction,  and  it 
attempts  to  re-instate  this  debt  as  a  fine  by  way 
of  substitution  for  the  original  indebtedness. 
If  the  debt  had  been  paid  in  money  after  the 
commission  of  the  alleged  contempt,  instead  of 
being  extinguished  by  the  operation  of  the 
Bankrupt  Law,  no  one  would  think  of  enforc- 
ing the  attachment  to  an  extent  which  would 
make  it  a  means  of  again  collecting  the  debt  so 
paid ;  and  I  can  see  no  sound  distinction  as  re- 
spects this  case  between  actual  payment  and  a 
discharge  which  exonerates  the  debtor  from 
the  obligation  to  pay. 

The  debt  cannot  be  considered  as  kept  on 
574*]  foot  to  preserve  the  *lien,  because,  in 
the  view  I  take  of  the  facts  proved  before  the 
master,  there  was  no  property  on  which  the 
lien  could  attach  except  the  land,  which  was 
swallowed  up  by  prior  incumbrances.  I  am 
for  reversing  the  order  appealed  from. 

On  the  question  being  put — "Shall  this  order 
be  reversed  ? " — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Barlow  and  Hard. 

For  affirmance — The  PRESIDENT,  Mr.  Justice 
JEWETT  and  Senators  Backus,  Beekman,  Beers, 
Bockee,  Burnham,  Corning, Denniston,  Emmons, 
Folsom,  Hand,  Johnson,  Jones,  Lott,  Mitchell, 
Porter,  Scovil,  Sedgwick,  Smith,  Talcott  and 
Wright-  22. 

Order  affirmed. 

Reviewed— 1  Duer,  525. 

Cited  in-5  Abb.  N.  S.,  70 ;  1  Bk.  Reg.,  129. 


JAMES  ET  AL.,  Appellants, 
v. 

WOODRUFF  ET  AI,.,  Respondents. 

Dissolution  of  Corporation — Stock  Cannot  Be 
Transferred  Thereafter— Eights  of  Stockholders 
— Of  Assignee  of  Stockholder — Situation  of 
Stockholder,  Wfio  Is  also  a  Debtor  to  the  Corpo- 
ration. 

Stock  in  an  incorporated  company  cannot  be 
transferred  so  as  to  pass  a  legal  title  after  the  dis- 
solution of  the  corporation. 

After  such  dissolution,  the  interest  of  the  several 
stockholders  become  equitable  rights  to  a  propor- 
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tionate  share  of  the  assets  after  payment  of  the 
debts. 

A  stockholder,  who  is  indebted  to  the  corporation 
at  the  time  of  its  dissolution,  is  only  entitled  to  his 
share  of  the  effects  after  deducting  the  amount 
which  he  may  owe. 

An  assignee  of  a  stockholder  in  a  dissolved  corpo- 
ration takes  the  interest  of  the  assignor,  subject  to- 
all  claims  which  the  corporation  has  against  him. 

Where  stock  in  a  corporation  which  has  been  dis- 
solved is  purchased  by  a  debtor  of  the  corporation, 
such  purchaser  is  in  the  same  situation  as  though 
he  had  been  a  stockholder  when  the  corporation 
was  dissolved,  and  must,  therefore,  submit  to  have 
the  debt  which  he  owes  deducted  from  his  share  of 
the  assets :  and  one  who  purchases  the  stock  from 
him,  takes  it  subject  to  the  like  deduction.  . 

ON  appeal  from  the  Court  of  Chancery.where 
a  decree  was  made  reversing  the  decision 
of  the  assistant    Vice- Chancellor  of  the  First 
Circuit,  and  dismissing  the  complainants'  bill 
with  costs.     A  statement  of  the  facts  together 
with  the  opinion  of  the  Chancellor  *ap-  [*575- 
pears  in  the  report  of  the  case  in  10  Paige,  541. 
The  case  was  argued  here  by, 
Mr.  W.  H.  Seward,  for  appellants,  and 
Mr.  J.  Li.  Curtenius,  for  respondents. 

Senators  Hard,  Johnson  and  Lott  deliv- 
ered opinions  in  which  they  came  to  the  same 
conclusions  stated  in  the  opinion  of  the  Chan- 
cellor; and  Senator  Barlow  delivered  an  opin- 
ion in  favor  of  reversing  the  decree  appealed 
from. 

On  the  question  being  put — "  Shall  this  de- 
cree be  reversed  ?  " — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Backus,  Barlowt 
Burnham,  Chamberlain,  Deyo  and  Talcott — 6. 

For  affirmance — The  PRESIDENT,  Mr.  Justice 
JEWETT  and  Senators  Bockee,  Emmons,  Hand, 
Hard,  Johnson,  Lott,  Mitchell,  Porter,  Sedgwick, 
Smith  &n&Wright— 13. 

Decree  affirmed. 

Affirming— 10  Paige,  541. 
Cited  in-31  Barb.,  646. 


IN  THE  MATTER  OP  LIVINGSTON,  a  Lunatic. 

Compensation  of  Committee  of  Lunatic — Same 
as  of  Executoi'S  and  Administrators. 

The  provision  of  the  Revised  Statutes  allowing 
commissions  to  executors  and  administrators,  2  R. 
S.,  93,  sec.  58,  furnishes  the  measure  of  compensa- 
tion for  the  committee  of  the  person  and  estate  of 
a  lunatic ;  and  the  Court  of  Chancery  is  not  author- 
ized to  allow  any  greater  or  different  compensation. 

Citations— 1  Vern.,  316 ;  Mos.,  128 ;  3  P.  Wms.,  249  ; 
1  Ball.  &  B.,  189 ;  5  Madd.,  90. 

ON  appeal  from  the  Court  of  Chancery.  Kort- 
right,  the  surviving  committee  of  the  per- 
son and  estate  of  his  mother,  Mrs.  Livingston, 
a  lunatic,  applied  to  the  court  below  on  peti- 
tion for  certain  directions  relating  to  the  man- 
agement of  the  estate,  and  *for  an  al-  [*57O- 
lowance  by  way  of  salary  for  his  services.  It 
was  shown  that  the  whole  amount  of  the  estate 
in  his  hands  was  about  $500,000,  and  the  an- 
nual income  about  $18,000,  and  that  the  man- 
agement of  the  estate  required  him  to  keep  an 
office  and  employ  a  clerk,  and  engrossed  the 
greater  part  of  his  time.  The  highest  amount 
;o  which  he  would  be  entitled  for  commissions 
n  any  one  year,  according  to  the  allowance  to 
executors  and  administrators,  2  R.  S.,  93,  sec. 
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58,  would  be  only  $623,  and  the  aggregate  of 
such  allowances  "since  his  appointment,  being 
the  period  of  twelve  years,  would  not  exceed 
$3,570.  Certain  of  the  persons  presumptively 
entitled  to  the  succession  upon  the  death  of 
Mrs.  L.  had  signed  a  stipulation  consenting  to 
an  allowance  of  $1,000  per  annum,  but  some 
of  the  individuals  thus  situated  were  minors 
who  could  not  consent.  The  Chancellor  being 
of  opinion  that  the  court  was  not  authorized  to 
allow  a  greater  compensation  than  that  fixed 
by  the  Revised  Statutes  for  executors  and  ad- 
ministrators, denied  that  part  of  the  applica- 
tion. For  the  opinion  of  the  Chancellor,  see  9 
Paige,  440.  The  petitioner  appealed  to  this 
court. 

The  cause  was  submitted  on  written  argu- 
ments. 

Senators  Lott  and  Porter  delivered  written 
opinions  in  favor  of  affirming  the  order  of  the 
Chancellor.  In  addition  to  the  authorities  re- 
ferred to  in  the  opinion  of  the  Chancellor,  they 
cited  and  commented  upon  the  following: 
Bointhon  v.  Hockmore,  1  Vern.,  316:  Scatter- 
good  v.  Harrison,  Moseley,  128:  Robinson  v.Pett, 
3  P.  Wms.,  249;  In  Re'Ormsby.  1  Ball.  &  B.( 
189;  Brocksopp  v.  Barnes,  5  Madd.,  90. 

Senators  Folsom  and  Putnam  delivered 
written  opinions  in  favor  of  reversing  the  order 
appealed  from. 

On  the  question  being  put — "  Shall  this  de- 
cree be  reversed  ?  " — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Emmons,  Folsom, 
Jones  and  Putnam — 4. 

577*]  *For  affirmance — The  PRESIDENT, 
Mr.  Justice  JEWETT  and  Senators  Backus,  Bar- 
low, Boclcee,  Deyo,  Hand,  Johnson,  Lott,  Porter, 
Scovil,  Smith  and  Talcott — 13. 

Order  affirmed. 

Affirming— 9  Paige,  440. 
Explained— 3  Daly,  543. 
Cited  in-26  Barb.,  330 ;  11  Abb.  N.  S.,  226. 


A.  N.  LAWRENCE  ET  AL.,  Executors  of  A. 
H.  LAWRENCE,  Deceased,  Appellants, 

v. 

THE  TRUSTEES  OF  THE  LEAKE  AND 
WATTS  ORPHAN  HOUSE,  in  the  City  of 
New  York,  Respondents. 

Creditor  of  Partnership — One  Member  Deceased 
— Suit  in  Equity  against  Representatives  of 
Deceased — Statute  of  Limitations — Loan  at 
Less  Than  Legal  Rate,  for  Indefinite  Time — 
Death  of  Lender — Concealment  by  Borrower — 
Interest  Runs  at  Legal  Rate  from  Time  of 
Concealment. 

A  creditor  of  a  copartnership,  one  member  of 
which  has  died,  cannot  sustain  a  suit  in  chancery 
against  the  representatives  of  the  deceased  partner, 
without  averring  and  proving  that  the  surviving 
members  are  insolvent. 

When  a  suit  is  sustainable  against  such  represent- 
atives, the  bill  may  be  filed  at  any  time  within  ten 
years  after  the  right  to  relief  accrued,  the  limitation 
in  such  cases  being  that  prescribed  by  2  R.  S.,  301, 
sec.  52. 

And  where  the  surviving  partner  is  solvent  at  the 
death  of  the  decedent,  and  afterwards  fails,  the  ten 
years  allowed  for  filing  a  bill  to  reach  the  assets  of 
the  deceased  partner,  commences  at  the  time  of 
such  failure. 
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Whether  a  suit  in  chancery  against  the  represent- 
atives of  the  deceased  partner,  brought  after  the 
Statute  of  Limitations  had  barred  the  action  at  law 
against  the  survivor,  can  be  sustained.  Qucere. 

Where  money  is  loaned  at  less  than  the  legal  rate 
of  interest,  but  the  contract  of  lending  is  indefinite 
as  to  the  length  of  credit,  and  after  the  death  of  the 
lender  the  borrower  denies  the  debt  and  conceals 
the  evidence  of  it ;  he  is  chargeable  with  interest  at 
the  legal  rate  from  the  time  of  such  denial  and  con- 
cealment. 

The  effect  of  Statutes  of  Limitation  upon  existing 
causes  of  action  examined,  and  the  cases  cited  and 
commented  on  by  the  Assistant  Vice-Chancellor  in 
the  court  below. 

Citations— 2  R.  S.,  295.  sec.  18 ;  301,  sees.  49,  52 ;  1 
Meriv..  503  ;  Colly.  Part.,  342 :  1  Conn.,  509:  8  Conn.,. 
584;  1  Binn.,  123;  1  Rawle,  212;  1  Gall.,  385;  4  Day^ 
481 ;  3  Ham.  (O.),  287 ;  Story ,;Eq.,  3d  ed.,  p.  674 ;  1  Myl. 
&  K.,  582. 

ON  appeal  from  the  Court  of  Chancery.  Her- 
man Le  Roy,  as  surviving  executor  of 
John  G.  Leake,  deceased,  filed  his  bill  in  the 
Court  of  Chancery  against  the  appellants,  as 
executors  of  Augustine  H.  Lawrence,  deceased, 
to  recover  the  amount  of  about  $50,000,  to- 
gether with  the  interest  thereon  for  several 
years,  which  debt,  as  the  complainant  alleged, 
was  due  to  his  testator  from  the  firm  of  Au- 
gustine H.  Lawrence  &  Company,  which  con- 
sisted of  Augustine  H.  Lawrence  and  his  son,. 
Augustine  N.  Lawrence,  one  of  the  appellants. 

*The  bill  alleged  that  a  recovery  at  [*578 
law  had  been  had  against  A.  N.  Lawrence  a* 
survivor  of  A.  H.  L.,  that  an  execution  there- 
on had  been  returned  unsatisfied,  and  that  A. 
N.  L.  was  insolvent.  The  defendants  in  their 
answers  insisted  that  A.  N.  L.  was  not  a  co- 
partner in  fact,  that  no  such  debt  as  alleged 
existed,  and  they  relied  upon  the  several  Stat- 
utes of  Limitation.  They  admitted  assets  suf- 
ficient to  pay  any  demand  which  the  com- 
plainant might  establish.  The  complainant 
replied,  and  testimony  on  both  sides  was  taken. 

The  evidence  to  prove  the  partnership  be- 
tween the  Messrs.  Lawrence  and  that  relating 
to  the  existence  of  the  debt,  does  not  present 
any  important  questions  of  law.  The  facts- 
raising  the  questions  upon  the  Statute  of  Lim- 
itations are  as  follows: 

Leake,  the  complainant's  testator,  died  June 
2,  1827,  and  the  proof  of  his  will  was  contested 
before  the  surrogate  of  N.  Y.,  but  it  was  ad- 
mitted to  probate  by  him  September  12,  1827. 
The  Chancellor,  on  appeal  to  him,  reversed  the 
surrogate's  determination,  but  the  Court  of 
Errors,  in  January,  1830,  reversed  the  decree 
of  the  Chancellor  and  affirmed  that  of  the  sur- 
rogate. While  the  matter  was  pending  before 
the  surrogate,  S.  Miller  was  appointed  admin- 
istrator ad  colligendum;  but  after  the  will  was 
proved  John  Watts  received  letters  of  admin- 
istration pendente  lite,  and  after  the  decision  of 
the  Court  of  Errors,  letters  testamentary  were 
issued  to  Watts  and  Le  Roy  in  the  usual  form. 
A.  H.  Lawrence  &  Co.  were  the  brokers  and 
bankers  of  Leake,  and  in  that  character  were 
accustomed  to  receive  his  interest  and  divi- 
dends and  other  moneys,  and  to  invest  for  him 
in  stocks,  securities,  etc.  These  transactions- 
continued  until  the  death  of  Leake,  and  there 
was  an  entry  to  his  credit  June  1,  1827,  the 
day  before  he  died.  When  called  on  by  Mil- 
ler, pending  the  litigation  before  the  surrogate, 
A.  H.  Lawrence,  the  principal  partner,  denied 
that  the  firm  was  indebted  to  Leake  in  any 
considerable  sum,  and  exhibited  an  account 
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showing  an  indebtedness  from  them  of  only 
about  $500,  and  denied  the  existence  of  the 
pass  book  afterwards  mentioned.  A.  H  Law- 
rence died  September  10,  1828,  after  which  a 
pass  book  was  found  among  his  private  papers 
579*]  which  had  belonged  *to  Leake,  and 
which  revealed  the  fact  that  April  19,  1826, 
there  was  a  balance  due  to  Leake  from  A.  H. 
Lawrence  &  Co.  on  account,  of  above  $55,000; 
and  that  by  an  understanding  between  the 
parties  the  sum  of  $50,000  was  regarded  as  a 
loan,  and  was  on  interest  at  5  per  cent,  from 
July  1,  1826.  The  balance  beyond  the  $50,000 
appears  to  have  been  subsequently  paid.  The 
suit  at  law  against  A.  N.  Lawrence  was  com- 
menced April  1,  1830.  During  its  pendency 
the  plaintiffs  filed  a  bill  for  the  discovery  of 
the  existence  and  contents  of  the  pass  book, 
etc.;  and  judgment  was  finally  obtained  the 
23d  of  March,  1838,  for  the  $50,000  and  inter- 
est. A.  N.  Lawrence  failed  in  1834.  The  bill 
of  complaint  in  the  present  suit  was  filed  June 
80,  1838. 

Pending  this  suit  the  complainant,  Le  Roy, 
who  was  the  sole  surviving  executor  of  Leake, 
died,  and  "The  Trustees  of  the  Leake  & 
Watts  Orphan  House  in  the  City  of  New 
York,"  having,  under  the  will  of  Leake,  suc- 
ceeded as  parties  in  interest  to  the  claim  in  con- 
troversy, the  Legislature  by  an  Act  passed 
April  27,  1841,  Stat.  1841,  p.  107,  authorized 
the  suit  to  be  revived  in  the  name  of  that  Cor- 
poration, which  was  accordingly  done. 

The  cause  was  heard  before  Hoffman,  then 
Assistant  Vice- Chancellor  of  the  First  Circuit, 
who,  in  November,  1841,  made  a  decree  for 
the  payment  of  the  demand  with  interest,  then 
amounting  to  $102,643.94,  together  with  the 
costs,  and  allowing  the  defendants  to  re-im- 
burse  themselves  for  their  costs  out  of  the  as- 
sets of  the  estate. 

The  Assistant  Vice- Chancellor,  in  the  opinion 
delivered  by  him,  came  to  the  conclusion  upon 
the  questions  of  fact,  that  the  Messrs.  Law- 
rence were  responsible  as  partners  upon  their 
transactions  with  Leake,  and  that  they  were 
indebted  to  him  in  the  sum  of  $50, 000,  "which 
was  on  interest  at  five  per  cent,  from  July  1, 
1826,  and  that  this  indebtedness  was  concealed 
and  denied  after  the  death  of  Leake,  and  was 
not  discovered  by  his  representatives  until  aft- 
er Lawrence  died.  He  then  stated  and  en- 
forced the  following  propositions,  referring  to 
the  authorities  as  hereafter  mentioned. 
58O*]  *1.  That  the  relation  of  the  Messrs. 
Lawrence,  being  that  of  agents  and  brokers 
for  Leake,  was  of  a  fiduciary  character,  and 
that  the  statute  did  not,  therefore,  commence 
running  until  June,  1827,  when  Miller,  as  ad- 
ministrator, applied  to  A.  H.  Lawrence  for  an 
account,  and  wh'en  the  indebtedness  was  de- 
nied. Murray  v.  Coster,  20  Johns.,  576;  Cos- 
ter v.  Murray,  5  Johns.  Ch.,  522;  Spotswoodv. 
Dandridge,  4  Hen.  &M.,  139;  Goodhue  v. Barn- 
well,  1  Rice,  Eq.,  190;  Hendrick  v.  Robinson,  7 
Dana,  165;  Terrett  v.  Murray,  4  Yerg.,  104; 
Tarborough  v.  Newell,  10  /d.,<876.  The  con- 
tinuation of  the  account  down  to  the  death  of 
Leake,  and  the  last  entry  made  June  1,  1827, 
revived  all  previous  items  and  constituted  the 
true  balance  an  actual  debt  at  that  time,  and 
prevented  the  running  of  the  statute  anterior 
to  that  date.  Tucker  v.  Ices,  6  Cow.,  193;  Cat- 
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ling  v.  Skoulding,  6  T.  R.,  189;  Cogswell  v.  Dol- 
liver,  2  Mass.,  217;  Bk.  v.  Knapp,  3  Pick.,  96. 

2.  That  the  provisions  of  section  9,  2  R.  S., 
p.    448,   excluding  from  the  computation  of 
time  for  the  purposes  of  the  Statute  of  Limita- 
tions, the  period  between  the  death  of  the  dece- 
dent and  the  granting  of  administration,  not 
exceeding  six  months,  and  also  the  period  of 
six  months  after  the  granting  of  letters,  applies 
to  this  case,  although  the  demand  in  question 
existed  before  January  1.  1830,  when  the  Re- 
vised Statutes  went  into  operation.  Blackmore 
v.  Tidderley,  2  Ld.   Raytn.,  1099;   Williams  v. 
Jones,  13  East,  449;  Palmer,  530;  Hutton,  109; 
Call  v.  Hagger,  8  Mass.,  429;  Salisbury  v.  Bige- 
low,   20  Pick.,    175;   Blackford  v.    Peltier,    1 
Blackf.,  36;  Godfrey  v.    Ward,  2  Vent.,  185; 
Snode  v.  Ward,  Id. ,  197.     Upon  the  same  prin- 
ciple the  term  of  eighteen  months,  directed  to 
be  deducted  by  section  8,  R.  S.,  Id.,  must  be 
allowed  in  this  case;  but  the  statute  does  not 
extinguish  the  time  already  elapsed.     Hicks  v. 
Pouncey,  1  Brevard,  115.     In  this  case,  there- 
fore,  assuming  that  the  statute   commenced 
running  in  June,  1827,  when  Miller  called  for 
an  account  and  Lawrence  denied  the  indebted- 
ness, fifteen  months  had  elapsed  when  Leake 
died,  in  September,  1828;  but  from  this  should 
be  deducted  six  months,  *according  to[*581 
the  9th  section,  even  if  Miller's  appointment 
was  made  immediately,  leaving  nine  months. 
It  commenced  running  again  after  the  lapse  of 
eighteen  months,  March  10,  1830,  and  if  the 
six  years'  limitation  provided  for  the  case  of 
legal  demands  applies,  the  claim  was  barred 
June  10,  1835,  and  the  bill  was  not  filed  until 
June,  1838. 

3.  But  it  is  well  settled  that  in  courts  of 
equity  the  statute,  or  the  rule  analogous  to  the 
statute,  commences  to  take  effect  in  cases  of 
fraud  from  the  time  of  its  discovery,  not  from 
its  commission.    And  the  same  rule  is  applied 
in  several  of  the  States,  in  courts  of  law,  where 
there  is  no  Court  of  Chancery.     Whalley  v. 
Whalley,  3  Bligh.  P.  C.,  2;  Booth  v.  Warring- 
ton,  4  Bro.  P.  C.,  163;  2  Sch.  &  L.,  634;  Jones 
v.  Conway,  4  Yates,  109;  Shield  v.  Anderson,  3 
Leigh,  729;  Van  Klyn  v.  Vincent,  1  McCord, 
C.  C.,  314;  4  Dessau.,  480;  Mitchell  v.  Thomp- 
son, 1  McLean,  104;  Sherwood  v.  Button,  5  Ma- 
son, 143.     In  this  State,  however,  where  the 
action  is  in  a  court  of  law  it  is  immaterial  when 
the  fraud  was  discovered.     Troup  v.  Smith,  in 
error,  20  Johns.,  40. 

4.  If  the  matter  in  controversy  in  a  Court 
of  Chancery  is  of  a  purely  equitable  nature, 
not  cognizable  in  a  court  of  law,  the  Statute 
of  Limitations  has  no  application,  but  the  court 
will  apply  the  doctrine  of  neglect  and  lapse  of 
time  according  to  discretion,  regulated  by  prec- 
edents and  the  peculiar   circumstances;    but 
where  the  two  courts  have  concurrent  juris- 
diction, and  also  where  the  aid  of  equity  is  in- 
voked on  account  of  special  circumstances, 
such  as  the  need  of  a  discovery,  the  difficulty 
of  proceeding  at  law  or  the  like,  the  statute  is 
as  effectual  a  bar  as  at  law,  with  the  qualifica- 
tion that  in  cases  of  fraud  it  commences  run- 
ning from  the  time  of  the  discovery  of  the  fraud. 
Humbert  v.  Rector,  etc.,  of  Trinity  Church,  7 
Paige,  195;    S.   C.  in  error,   24  Wend.,  587; 
Roosevelt  v.  Mark,  6  Johns.  Ch.,  289;  Bardine 
v.  Sheldon,  10  Yerg.,  41;  Murray  v.  Mason,  8 
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Porter,  211;  Steel  v.  Moxky,  9  Dana,  139;  Ham- 
ilton v.  Shepard,  3  Murphy,  115. 

If  the  present  claim  therefore  is  one  in  which 
a  court  of  law  has  concurrent  jurisdiction  with 
582*J  courts  of  equity,  this  suit  was  *barred 
by  the  Statute  of  Limitations  in  January,  1836 
— six  years  after  the  fraud  was  discovered.  If 
it  had  been  commenced  in  a  court  of  law,  the 
defense  would  have  attached  June  10,  1835 — 
six  years  after  the  cause  of  action  accrued,  de- 
ducting the  time  allowed  by  the  statute  as  be- 
fore mentioned.  But, 

5.  Upon  the  death  of  A.  H.  Lawrence,  the 
remedy  against  his  estate  was  limited  to  a  suit 
in  equity,  where  alone  his  assets  could  be  pur- 
sued. The  executors  could  not  be  sued  at  law, 
either  alone  or  with  the  surviving  joint  debtor. 
He  alone  was  liable  at  law.     Postan  v.  Stan- 
way,  5  East,  261;  Grant  v.  Shurter,  1  Wend., 
148.    If  both  parties  are  dead  the  suit  must  be 
brought  against  the  executor  of  the  survivor. 
Colder  v.  Rutherford,  3  Brod.  &  B.,  302;  Rich- 
ards v.  Heather,  1  B.  &  Aid.,  29.  In  this  coun- 
try it  has  generally  been  held  that  the  creditor 
cannot  come  into  equity  against  the  assets  of  the 
deceased  joint  debtor  without  establishing  the 
insolvency  of  the  survivor.  Caldwellv.  Slileman, 
1  Rawle,  212;  Alsop  v.  Mather,  8  Conn.,  584; 
Reirnsdyk  v.  Kane,  1  Gall.,   385;  Pendleton  v. 
Phelps,  4  Day,  481;  Hubble  v.  Pen-in,  3  Ham. 
(Ohio),  287;  Jenkins  v.  De  Groot,  1  Cai.  Cas.,  122; 
Hamersleyv.  Lambert,  2  Johns.  Ch.,  508.    The 
cases  in  this  State  last  referred  to,  determine 
that  the  creditor  may  come  into  this  court  upon 
the  insolvency  of  the  survivor,  but  do  not  hold 
that  insolvency  is  essential.     In  England  it  is 
now  well  settled  that  the  estate  of  the  deceased 
may  be  followed  in  equity  whether  the  sur- 
vivor is  insolvent  or  not.    Wilkinson  v.  Hender- 
son, 1  Myl.  &  K.,  582;  Braithwaite  v.  Britain, 
1  Keen,  206;  Branson  v.  Douglass,  reported  in 
10  Law  Journal,  14;  Devaynesv.  Noble,!  Meriv., 
503;  8.  C.,2  Russ.  &  M.,  495.     If,  therefore, 
this  case  be  regarded  as  one  purely  of  an  equi- 
table character,  and  if  the  limitation  of  suits  in 
equity  prescribed  by  the  Revised  Statutes  does 
not  apply,  because  these  enactments  took  ef- 
fect after  the  demand  had  accrued,  there  is  no 
ground  for  holding  that  there  was  such  a  de- 
lay in  filing  the  bill  as  to  deprive  the  complain- 
ants of  relief. 

6.  The  statute  alluded  to,  2  R.  S.,  301,  sec. 
52,  provides  a  limitation  of  ten  years  for  trusts 
and  other  cases  of  peculiar  and  exclusive  equity 
583*]  jurisdiction.  If  this  provision  applies 
to  the  case,  still  the  demand  was  not  barred 
when  the  bill  was  filed,  whether  the  time  which 
had  elapsed  when  the  Revised  Statutes  took 
effect  is  to  be  computed  or  not.     If  it  is  in- 
cluded in  the  estimate,  and  the  suspensions 
before  adverted  to   be  allowed,  the  demand 
would  have  been  barred  June  10,  1839,  if  the 
suit  had  not  been  commenced  before  that  time. 
From  June  10,  1827,  when  the  demand  ac- 
crued by  Lawrence's  denying  the  debt  when 
called  on  by  Miller,  to  June  10, 1839,  is  twelve 
years;  from  which  must  be  deducted  six  months 
from  the  time  of  Miller's  appointment  as  col- 
lector, and  eighteen  months  following  the  death 
of  A.  H.  Lawrence,  leaving  ten  years.     But 
the  52d  section  should  be  construed  in  its  ap- 
plication to  demands  existing  when  it  took  ef- 
fect, as  though  they  had  accrued  at  that  time, 
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giving  to  the  party  entitled  to  relief  the  whole 
ten  years  to  file  his  bill  after  the  passage  of 
the  Act.  It  provided  a  limitation  where  there 
was  none  before,  and  did  not,  as  was  the  case 
with  the  48th  and  49th  sections,  adopt  as  stat- 
utory rules  the  identical  principles  which 
formed  the  antecedent  law  of  the  court.  Peo- 
ple v.  Supervisors  of  Col.  Co.,  10  Wend.,  363; 
Revisers'  Notes.  Vol.  3,  p.  705. 

An  examination  of  the  several  provisions  of 
the  statute  will  show  that  the  limitation  of 
purely  equitable  rights  applied  to  such  rights 
then  existing.  All  the  limitations  of  suits  at 
law  precede  the  45th  section,  and  that  section 
declares  that  none  of  the  preceding  limitations 
shall  apply  to  rights  of  action  which  had  ac- 
crued when  the  statute  took  effect.  Then  the 
49th  section  provides  that  in  cases  where  the 
two  courts  have  concurrent  jurisdiction  the 
limitations  prescribed  for  suits  at  law  shall  ap- 
ply when  the  suit  is  brought  in  chancery,  bo 
far  it  is  clear  that  rights  then  existing  are  not 
reached;  for  the  49th  section  is  in  this  respect 
governed  by  the  45th,  which  treats  of  the  same 
class  of  rights.  Then  comes  the  50th  section, 
which  declares  that  the  49th  shall  not  apply  to 
cases  of  exclusive  equity  jurisdiction.  Hence 
as  to  pre-existing  rights  of  exclusive  equity 
cognizance  the  45th  section  does  not  apply, 
and  the  application  of  the  subsequent  52d  sec- 
tion, which  provides  a  limitation  for  that  class 
*of  demands,  is,  therefore,  not  limited  [*584 
to  such  as  accrue  subsequently,  but  applies  to 
those  then  existing. 

It  is  clear  that  if  fraud  was  the  sole  ground 
of  equity  jurisdiction,  the  limitation  would  be 
one  of  six  years  under  the  51st  section.  Here, 
however,  there  is  another  ground  of  exclusive 
equity  jurisdiction,  viz.:  the  existence  of  prop- 
erty liable  to  pay  the  complainants'  demand 
which  cannot  be  reached  at  law.  The  bill  is 
not  for  relief  against  a  fraud,  but  to  recover  a 
debt  out  of  assets  which  can  be  pursued  only 
in  equity,  but  which  debt  was  for  some  time 
concealed  by  a  fraud. 

7.  It  is  believed  that  the  rule  that  where  the 
statute  has  commenced  running  it  is  not  ar- 
rested by  a  subsequent  disability  does  not  ap- 
ply to  this  case.  It  is  true  that  if  we  leave  out 
the  consideration  of  the  fraudulent  conceal- 
ment of  the  debt,  there  was  a  perfect  remedy 
at  law  after  the  granting  of  administration 
upon  the  estate  of  Leake  until  the  death  of  A. 
H.  Lawrence.  The  statutory  disabilities,  how- 
ever, to  which  the  rule  is  generally  understood 
to  refer — such  as  infancy,  coverture',  etc.,  are 
not  absolute  incapacities;  for  the  infant  and 
the  married  woman  may  sue  in  certain  forms, 
but  they  are  not  obliged  to  do  so.  Here  on 
the  death  of  Lawrence  it  was  impossible  to 
pursue  his  estate  at  law.  A  new  right  to  re- 
dress had  accrued, confined  to  a  court  of  equity, 
and  to  this  it  is  believed  the  limitations  appli- 
cable to  that  class  of  demands  and  no  other 
attached.  But  if,  as  has  been  before  shown, 
the  right  to  relief  in  the  contemplation  of  a 
court  of  equity  did  not  accrue  until  the  dis- 
covery of  the  fraud,  the  statute  had  not  run  in 
the  lifetime  of  Lawrence  at  all,  and  we  are  re- 
lieved from  the  effect  of  any  doubt  there  might 
be  upon  the  question  last  adverted  to. 

From  the  foregoing  considerations  it  is  evi- 
dent that  no  Statute  of  Limitations  attaches  to 
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the  complainants'  demand,  and  that  they  are 
entitled  to  relief. 

8.  When  A.  H.  Lawrence  died  the  sum  of 
$50,000  was  on  interest  at  5  per  cent.  Interest 
should  be  calculated  at  that  rate  until  the  time 
when  Miller  inquired  for  the  pass  book  and 
Lawrence  denied  the  existence  of  the  demand. 
This  certainly  occurred  as  early  as  September 
20,  :827,  when  letters  of  administration  were 
585*]  *issued  to  Watts.  That  was  an  abro- 
gation of  the  agreement  and  subjected  him  to 
the  legal  rate  of  interest  if  the  debt  was  estab- 
lished. 

The  defendants  appealed  to  the  Chancellor, 
who  affirmed  the  decree  of  the  Vice- Chancellor 
and  allowed  interest  on  the  amount  decreed  to 
to  be  paid  by  way  of  damages  for  the  delay 
caused  by  the  appeal. 

The  following  opinion  (omitting  the  discus- 
sion of  the  questions  of  fact,  which  resulted  in 
a  concurrence  with  the  Vice- Chancellor)  was 
delivered  by, 

The  CHANCELLOR.  I  am  satisfied  that  there 
is  no  error  in  this  decree  of  which  the  appel- 
lants have  a  right  to  complain  in  relation  to  in- 
terest. If  the  false  entry  in  the  books  was  made 
for  the  purpose  of  defrauding  the  estate,  very 
soon  after  the  death  of  Leake,  as  I  think  it 
was,  that  was  of  itself  a  sufficient  breach  of  the 
previous  agreement  to  allow  interest  at  five  per 
cent,  to  entitle  the  executors  of  Leake  to  claim 
seven  from  that  time.  And  certainly  the  debt- 
ors had  no  right  to  claim  the  benefit  of  the 
agreement  as  subsisting  at  the  time,  from  which 
the  Assistant  Vice-  Chancellor  has  allowed  seven 
percent,  interest  to  be  computed.  Again;  if 
the  interest  is  to  be  computed  upon  the  basis  of 
the  agreement  of  five  per  cent.,  it  should  be 
compounded,  for  that  was  undoubtedly  the  un- 
derstanding between  the  parties. 

The  only  question  which  remains  to  be  con- 
sidered is,  whether  this  suit  was  barred  by  the 
Statute  of  Limitations;  for  if  there  is  no  stat- 
ute which  is  a  flat  bar,  the  delay  in  commenc- 
ing the  suit  in  this  court  until  after  the  deter- 
mination of  the  action  at  law  against  the  sur 
viving  copartner,  is  not  sufficient  to  induce 
this  court  to  refuse  relief. 

Had  the  executors  of  Leake  neglected  to 
pursue  their  remedy  at  law  against  the  sur- 
viving copartner,  who  was  perfectly  responsi- 
ble when  the  right  of  action  accrued,  until  such 
right  of  action  was  barred,  there  might  be  some 
doubt  whether  they  ought  not  to  be  precluded 
586*]  from  coming  into  this  court  to*obtain 
satisfaction  out  of  the  estate  of  his  deceased 
copartner,  even  if  the  survivor  had  subsequent- 
ly become  insolvent.  But  that  question  does 
not  arise  here,  as  the  executors  of  Leake  com- 
menced their  action  at  law  against  A.  N.  Law- 
rence in  1830,  while  he  was  solvent  and  re- 
sponsible, and  prosecuted  that  action  to  judg- 
ment and  execution.  The  six  years'  limitation 
might  have  been  applicable  to  the  case  if  there 
had  been  a  concurrent  remedy  in  this  court, 
and  at  law,  for  the  recovery  of  the  debt  against 
the  copartners  immediately  upon  the  death  of 
Leake,  and  such  concurrent  remedy  had  con- 
tinued without  intermission.  But  so  far  as  re- 
lates to  the  $50,000,  at  least,  the  representa- 
tives of  Leake  could  not  have  had  a  pretext  for 
coming  into  this  court  for  an  account  immedi- 
ately upon  his  death,  as  that  was  a  liquidated 
236 


sum  left  with  the  bankers,  upon  a  special 
agreement,  and  at  a  given  rate  of  interest.  The 
remedy  to  recover  it  was,  therefore,  at  law 
only,  at  that  time,  and  this  court  had  no  juris- 
diction which  was  concurrent  so  as  to  make 
the  six  years'  limitation  applicable  to  the  suit 
here. 

The  ten  years'  limitation,  therefore,  is  the 
only  one  which  is  applicable  to  the  case  in  this 
court;  and  if  that  commenced  running  imme- 
diately upon  the  death  of  A.  H.  Lawrence,  in 
September,  1828,  the  bill  was  filed  within  the 
time  allowed  by  law,  whether  the  provisions 
of  the  Revised  Statutes  are  or  are  not  retroact- 
ive in  their  operation  in  cases  where  this  court 
has  exclusive  jurisdiction.  The  question  wheth- 
er a  creditor  of  a  copartnership  firm,  one  mem- 
ber of  which  has  died,  can  file  a  bill  in  this 
court  against  the  representatives  of  the  dece- 
dent and  the  surviving  members  of  the  firm  for 
payment,  without  averring  in  his  bill  that  such 
surviving  members  are  insolvent,  appears  to- 
be  one  in  which  the  decisions  in  this  country 
are  in  conflict  with  some  recent  decisions  on 
the  subject  in  England. 

The  weight  of  authority,  however,  is  in  favor 
of  the  principle,  that,  as  the  remedy  at  law  sur- 
vives, the  creditor  is  bound  to  resort  to  his  le- 
gal remedy  against  the  surviving  debtors,  un- 
less he  can  show  some  ground  of  necessity  for 
coming  into  this  court  for  relief  against  the 
estate  of  the  deceased  debtor;  and  I  am  not 
disposed  to  follow  these  recent  cases  in  En- 
gland. *and  to  extend  the  jurisdiction  [*587 
of  this  court  to  a  case  to  which  it  has  never 
yet  been  extended  by  any  adjudged  case  which 
is  binding  here  as  authority.  My  own  opinion 
of  the  law  on  this  subject  has  always  been,  that 
the  estate  of  a  deceased  copartner,  or  joint 
debtor,  in  the  hands  of  his  personal  representa- 
tives, could  not  be  reached  by  a  suit  in  this 
court,  without  stating,  in  the  complainant's, 
bill,  a  sufficient  excuse  for  not  proceeding  at 
law  against  the  surviving  debtors  to  obtain 
payment;  but  that,  where  the  debt  was  joint 
and  several,  the  rule  was  otherwise;  and  1  was 
not  aware  that  any  doubt  existed  on  the  ques- 
tion, until  I  saw  the  recent  decisions  in  the 
English  courts,  to  which  I  have  before  referred. 
The  examination  of  the  cases  on  this  subject, 
and  the  reasons  of  the  rule,  satisfy  me  that  my 
understanding  of  the  rule  was  correct. 

There  never  was,  therefore,  any  right  of  ac- 
tion or  suit  against  the  executors  of  A.  H.  Law- 
rence for  the  recovery  of  this  debt,  either  at 
law  or  in  equity,  until  after  the  failure  of  the 
surviving  copartner;  which  failure  could  not 
have  been  earlier  than  1834;  and  as  the  right 
of  action  as  against  him  has  been  kept  alive  by 
the  commencement  of  a  suit  at  law,  and  the 
prosecution  thereof  to  judgment,  the  remedy 
of  the  complainant  in  this  court,  as  against  the 
estate  of  his  deceased  copartner, was  not  barred 
by  any  Act  of  limitation  at  the  time  this  bill 
was  filed,  in  June,  1838. 

The  answers  of  the  defendants  admit  a  suf- 
ficiency of  assets;  and  there  is  no  pretense  that 
any  of  them  were  ignorant  of  the  facts  upon 
which  this  claim  is  based,  previous  to  the  com- 
mencement of  this  suit.  There  was  no  reason, 
therefore,  for  excusing  them  from  the  payment 
of  the  costs  to  which  their  refusal  to  pay  the 
debt  had  subjected  the  adverse  party ;  and  there 
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is  no  error  in  that  part  of  the  decree.  The  de- 
cree appealed  from  is,  therefore,  affirmed,  with 
costs.and  with  interest  on  the  amount  of  the  de- 
cree of  the  Assistant  Vice-  Chancellor, &s  damages 
for  the  delay  and  vexation  caused  by  the  appeal. 

The  cause  was  argued  here  by, 
588*]      *  Messrs.  S.  Stevens  and  G.  Grif- 
fin, for  the  appellants,  and 

Messrs.  D.Lord  and  G.  Wood,  for  the  re- 
spondents. 

The  following  opinions  (omitting  the  exam- 
ination of  the  questions  of  fact,  m  regard  to 
which  the  members  of  the  court  delivering 
opinions  concurred  with  the  Vice- Chancellor- 
and  Chancellor)  were  delivered. 

Jewett.  J.  The  most  important  question 
involved  in  this  case,  as  it  seems  to  me,  is, 
whether  the  suit  is  barred  by  the  Statute  of 
Limitations.  I  have  deliberately  considered 
the  arguments  submitted  and  have  examined 
the  principles  of  the  adjudged  cases  applicable 
to  the  question,  and  am  satisfied  that  the  fol- 
lowing conclusions  arrived  at  by  the  court  be- 
low are  correct: 

1.  That,  according  to  the  well  settled  rule  in 
our  own  courts,  which  was  also  until  recently 
the  rule  in  the  English  courts,  there  was  no 
concurrent  remedy  in  equity  and  at  law  for 
the  recovery  of  the  debt  against  the  copartners, 
A.  H.  &  A.  N.  Lawrence,  immediately  on  the 
death  of  Leake,  and  that,  therefore,  the  six 
years'  limitation  does  not  affect  the  remedy  in 
this  suit. 

2.  That  the  ten  years'  limitation,  2  R.  S.,  301, 
sec.  52,  is  the  only  one  which  was  applicable  to 
this  case  in  a  court  of  equity  ;  and  conceding 
it,  for  the  purposes  of  this  case,  to  have  com- 
menced running  on  the  death  of  Lawrence, 
which  occurred  in  September,  1828,  the  bill 
being  filed  in  June,  1838,  was  in  time  to  save 
the  demand  from  being  barred  by  the  opera- 
tion of  that  limitation. 

3.  That  a  creditor  of  a  copartnership  firm  on 
the  death  of  one  of  its  members,  cannot  sus- 
tain a  bill  against  the  representatives  of  the 
deceased  and  the  surviving  members,  or  against 
such  representatives  alone,  without  averring 
and  proving  that  such  surviving  partners  are 
insolvent;  that  as  the  remedy  at  law  survives, 
the  creditor  is  bound  to  resort  to  his  legal  rem- 
edy against  the  surviving  debtors,  unless  he 
589*  J  can  show  a  necessity  *for  coming  into 
a  court  of  equity  for  relief,  against  the  estate 
of  the  deceased  debtor,  notwithstanding  there 
are  recent  decisions  to  the  contrary  in  the  En- 
glish courts.     This  is  on  the  ground  that  such 
debt  is  joint,  and  not  joint  and  several.  In  the 
case  of  joint  and  several  debtors,  the  rule  is 
otherwise. 

4.  That,  therefore,  there  never  was  any  right 
to  relief  against  the  executors  of  A.  H.  Law- 
rence for  the  recovery  of  this  .debt,  either  at 
law  or  in  equity,  until  the  insolvency  of  A.  N. 
Lawrence,  which  did  not  occur  until  1834  ; 
and  as  the  right  of  action  as  against  him  has 
been  saved  by  the  commencement  and  pros- 
ecution of  a  suit  at  law  to  judgment,  the  rem- 
edy of  the  complainant  in  a  court  of  equity,  as 
against  the  estate  of  A.  H.  Lawrence,  was  not 
barred  by  any  Act  of  limitation  at  the  time 

filing  the  bill  in  this  suit. 
5.  That  on  the  $50,000,  interest  should  be 
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computed  at  five  per  cent. ,  the  stipulated  rate 
between  the  parties,  from  July  1,  1826,  to  the 
time  when  A.  H.  Lawrence  denied  the  exist- 
ence of  the  debt.  From  that  time,  if  the  claim 
was  sustained,  he  subjected  himself  to  the  legal 
rate  of  interest.  The  time  fixed  upon  when 
that  event  occurred  in  the  decree  is  September 
20,  1827,  the  time  when  letters  pendente  hie 
were  issued  to  Watts.  It  did  in  fact  happen 
at  the  time  Miller  demanded  of  A.  H.  Law- 
rence the  pass  book;  and  that  demand  was 
made  prior  to  that  date.  At  all  events  the  ap- 
pellants have  no  ground  to  complain  as  to  the 
time  when  the  rate  of  interest  was  changed,  as 
provided  by  the  decree,  if  it  was  right  to 
change  it  from  five  to  seven  per  cent,  at  any 
time. 

I  am,  therefore,  in  favor  of  affirming  the  de- 
cree appealed  from. 

Porter,  Senator.  The  appellants'  counsel 
insists  that  the  right  of  action  in  this  case  ac- 
crued as  early  as  the  summer  of  1827,  when 
A.  H.  Lawrence  denied  the  indebtedness;  and 
that  the  six  years'  limitation  provided  by  2  R. 
S.,  295,  sec.  18,  which  is  as  available  in  this 
case  in  equity  as  at  law.  Id.,  301,  sec.  49,  be- 
gan to  run  from  that  time.  They  further  in- 
sist that  the  representatives  of  Mr.  Leake 
might  have  filed  their  bill  on  the  death  of  A. 
H.  Lawrence,  in  September,  1828,  against  his 
executors  *for  the  recovery  of  this  [*59O 
debt,  though  there  was  a  surviving  member  of 
the  firm  in  possession  of  its  property  to  a  large 
amount.  A.  N.  Lawrence  was  held  out  to  the 
world  as  a  copartner,  and  though  by  the  spe- 
cial arrangement  between  himself  and  his 
father  he  may  not  have  participated  in  the 
profits,  yet  for  all  the  purposes  of  this  suit  he 
must  be  deemed  a  member  of  the  firm.  At  the 
death  of  A.  H.  Lawrence  the  property  of  the 
firm  passed  to  the  possession  of  A.  N.  Law- 
rence, as  surviving  partner.  The  law  gave 
him  the  control  of  it,  and  vested  the  title  to  it 
in  him,  as  a  fund  appropriated  to  pay  the  debts 
of  the  copartnership.  The  executors  of  A.  H. 
Lawrence  had  no  right  or  interest  in  it,  until 
those  debts  were  all  satisfied;  when  they  might 
bring  the  survivor  to  an  account  for  the  bal- 
ance. If  the  representatives  of  Leake  were  re- 
quired by  law  to  pursue  their  remedy  in  the 
first  instance  against  A.  H.  Lawrence  &  Co., 
and  after  his  death  against  the  survivor,  with- 
in six  years,  in  order  to  have  kept  their  claim 
alive;  the  answer  is,  they  have  performed  this 
condition  by  suing  the  survivor  within  six 
years,  and  have  prosecuted  their  claim  to  judg- 
ment, when  he  proved  to  be  insolvent.  But 
the  appellants  insist  that  a  bill  might  have  been 
filed  against  the  executors  of  A.  H.  Lawrence 
immediately  after  his  death;  and  that  not  be- 
ing done,  that  they  can  avail  themselves  of  the 
Statute  of  Limitations  as  a  defense  to  this  suit. 
And  hence  arises  the  principal  question  in  the 
case,  viz.:  whether  the  representatives  of 
Leake  were  required  by  law  to  seek  their  rem- 
edy against  the  survivor,  and  exhaust  the  fund 
in  his  possession,  before  they  could  look  to  the 
separate  estate  of  A.  H.  Lawrence.  Upon  this 
question  there  appear  to  have  been  some  recent 
adjudications  calculated  to  create  some  doubt 
or  hesitation.  But  these  decisions  have  been, 
I  believe,  except  in  one  instance,  confined  to 
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the  English  courts:  and  it  is  not  denied  that 
they  are  innovations  upon  former  well  estab- 
lished principles. 

It  cannot  be  useful  to  review  the  cases  in  the 
English  courts  upon  this  point;  for  I  have  not 
understood  the  appellants'  counsel  to  contend 
that  any  of  them  were  prior  to  1816,  when  the 
case  of  Devaynes  v.  Noble,  1  Meriv.,  503,  was 
591*]  decided.  The  doctrine  *there  main- 
tained would  authorize  the  estate  of  A.  H. 
Lawrence  to  be  proceeded  against  in  the  first 
instance,  without  alleging  the  insolvency  of 
the  survivor.  Collyer,  in  his  treatise  upon  the 
Law  of  Partnerships,  gives  a  very  full  state- 
ment of  all  the  prior  cases  bearing  upon  this 
point,  and  concludes  thus:  "The  result  of 
these  authorities  is,  that  upon  the  death  of  a 
partner,  the  creditor  of  the  firm,  unless  he 
holds  the  joint  and  several  security  of  the  part- 
ners, has  no  immediate  claim  on  the  deceased 
partner's  estate,  as  a  separate  creditor  of  that 
partner;  but  only  a  claim  through  the  equities 
of  the  partners  themselves;  which  claim  may 
be  exercised,  in  case  of  the  insolvency  or  in- 
sufficiency of  the  partnership  estate."  P.  342. 
The  reasons  given  by  the  judges  are  very  co- 
gent: that  by  a  contrary  rule  the  creditor  is 
put  in  a  better  situation  than  he  would  have 
been  in  if  he  had  sued  in  the  lifetime  of  the  de- 
ceased partner;  for  then  he  could  not  have  sued 
him  alone;  and  it  is  a  rule  that  the  individual 
property  of  the  partners  must  be  first  applied  to 
pay  individual  debts,  before  it  can  be  taken  to 
satisfy  partnership  debts.  The  partnership 
debts.to  satisfy  which  you  are  thus  allowed  to 
pursue  the  assets  of  a  deceased  partner,  on  the 
ground  of  his  several  liability,  will  come  in  to 
be  paid  off  pari passu  with  his  individual  debts; 
thus  breaking  down  the  rule  which  gives  pref- 
erence to  individual  creditors.  Collyer  cites 
and  comments  upon  the  cases  decided  the  other 
way  in  England,  beginning  with  Devaynes  v. 
Noble;  but  his  treatise  was  published  before 
1833,  when  the  case  of  Wilkinson  v.  Henderson, 
1  Myl.  &  K.,  582,  was  decided.  Although  the 
latest  decisions  in  England  had  shaken  former 
cases  upon  this  point,  yet  this  author  states 
that,  in  1832,  when  his  treatise  was  published, 
the  point  in  question  was  not,  in  his  opinion, 
finally  settled.  Since  the  case  of  Wilkinson  v. 
Henderson,  1  Myl.  &  K.,  582,  decided  the  fol- 
lowing year,  it  would  seem  to  be  settled  in 
England,  that  in  a  court  of  equity  a  partner- 
ship debt  is  several,  as  well  as  joint,  and  that 
the  creditor  is  entitled  to  satisfaction  out  of 
the  assets  of  a  deceased  partner,  without  first 
resorting  to  the  surviving  partner  and  ex- 
hausting his  remedies  against  him. 

The  question  seems  now  to  present  itself, 
592*]  whether  this  court  *shall  follow  the 
courts  in  England  in  overturning  a  well  estab- 
lished principle, and  authorize  a  resort  to  chan- 
cery jurisdiction  in  the  first  instance  by  the 
creditors  of  a  partnership,  to  obtain  satisfac- 
tion out  of  the  assets  of  a  deceased  partner, 
without  regard  to  the  fund  in  the  hands  of  the 
survivor,  or  his  ability  to  pay  the  debt.  The 
arguments  used  in  the  English  courts  have 
failed  to  convince  me  of  the  wisdom  of  their 
new  rule.  The  law  authorizes  the  survivor  to 
retain  possession  of  all  the  partnership  prop- 
erty, and  it  gives  the  creditors  of  the  partner- 
ship a  preference  over  individual  creditors  in 
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their  right  to  satisfaction  out  of  such  property. 
Now,  to  allow  these  rules  to  stand,  and  yet 
permit  the  creditor  of  the  partnership  to  resort 
to  the  assets  of  the  deceased  partner,  and  come 
in  for  payment  out  of  those  assets  pari  passu 
with  the  individual  creditors  of  the  estate, 
seems  to  me  inconsistent  with  principle.  While 
the  partnership  fund  is  sufficient  to  satisfy  the 
claims  upon  it,  it  is  harassing  and  unjust  to 
those  who  succeed  to  the  estate  of  the  deceased 
partner,  to  permit  the  creditors  of  the  firm  to 
seek  satisfaction  out  of  that  estate;  and  while 
those  creditors  enjoy  a  preference  over  the 
creditors  of  the  individual  partners.in  respect  to 
the  partnership  fund, they  should  not  be  permit- 
ted to  deprive  the  individual  creditors  of  their 
preference  in  regard  to  individual  property. 

I  will  refer  to  a  few  cases  to  show  how  the 
American  courts  have  regarded  this  question. 
In  our  own  State  this  precise  question  has  nev- 
er before  been  adjudicated;  though  it  has  been 
decided  that  the  partnership  creditor  might 
seek  his  remedy  in  equity  against  the  assets  of 
a  deceased  partner,  whenever  the  survivor  is 
insolvent.  But  in  some  of  the  other  States  the 
precise  question  has  arisen,  and  the  decisions 
are,  I  believe,  uniform.  In  Sturgesv.  Beach,! 
Conn.,  509,  which  was  a  case  inequity,  Ch.  J. 
Swift,  in  giving  the  opinion  of  the  court, says: 
"The  surviving  partner  is  liable  at  law  for  all 
the  debts,  and  the  creditors,  if  he  is  able  to 
pay,  cannot  call  on  the  representatives  of  the 
deceased.  It  is  only  on  the  failure  of  the  sur- 
vivor, that  the  estate  of  the  deceased  can  be 
made  liable  in  equity. "  In  Alsop  v.  Mather,  8 
Conn.,  584,  the  court  *say:  "There  is  [*593 
no  case  in  England  or  in  this  country,  in  law 
or  in  equity,  of  pursuing  the  assets  of  a  de- 
ceased partner,  while  the  surviving  partner  is 
solvent."  This  is  strong  language,  but  I  ap- 
prehend it  is  entirely  correct,  so  far  as  this 
country  is  concerned.  This  decision  was  made 
in  1831,  and  before  the  case  of  Wilkinson  v. 
Henderson.  In  Lang  v.  Keppele,  1  Binn.,  123, 
the  court  say,  that  in  order  to  reach  the  estate 
of  a  deceased  partner,  an  action  for  the  part- 
nership debt  will  be  sustained  against  his  ex- 
ecutor, if  the  surviving  partner  be  a  certificat- 
ed bankrupt  before  action  brought.  So,  also, 
in  Caldwell  v.  Stileman,  1  Rawle,  212,  the  same 
court,  per  Huston,  /.,  say:  "Before  the  estate 
of  a  deceased  partner  can  be  made  liable,  it 
ought  to  appear  that  the  surviving  partner  was 
unable  to  pay.  The  creditor  has  no  equitable 
remedy  against  the  representatives  of  the  de 
ceased  partner,  until  he  has  exhausted  all  legal 
remedies  against  the  survivor."  "The  partner- 
ship fund  is  by  law  appropriated  to  the  credit- 
ors of  the  firm,  and  they  ought  to  show  that  it 
is  exhausted,  before  they  can  resort  to  the  es- 
tate of  the  deceased  partner."  Mr.  J.  Story, 
in  Eeimsdyk  v.  Kane,  1  Gall.,  385,  and  Mr.  J. 
Livingston,  in  Pendkton  v.  Phelps,  4  Day,  481, 
held  the  same  doctrine  on  this  subject  in  the 
Circuit  Courts  of  the  U.  S.  In  Hubble  v.  Ferine, 
3  Ham.  (Ohio),  287,  the  Supreme  Court  of  Ohio 
held  "That  equity  will  not  lend  its  aid  to  sub 
ject  the  separate  property  of  a  partner  to  the 
payment  of  the  partnership  debts,  while  the 
joint  property  of  the  firm  is  unexhausted.  That 
is  the  proper  fund  for  the  payment  of  partner- 
ship debts,  and  must  be  resorted  to,  before  the 
separate  funds  of  the  partners  can  be  reached 
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through  the  agency  of  this  court."  Other  Amer- 
ican cases  might  if  necessary  be  cited  to  show 
the  uniformity  of  the  decisions  in  this  country 
upon  this  question.  The  authority  of  Judge 
Story,  who  in  his  treatise  upon  equity  juris- 
prudence gives  his  opinion  at  variance  with  his 
ruling  in  the  Circuit  Court  of  the  U.  8.  in  the 
case  above  quoted,  has  been  pressed  upon  the 
court.  Story,  Eq. ,  3d  ed. ,  p.  674.  He  first  states 
the  principle  as  contained  in  the  older  En- 
glish and  American  authorities,  and  then  says: 
594*]  "That  a  broader  principle  is  *now  es- 
tablished; and  that  resort  may  be  had  in  the 
first  instance  to  the  estate  of  the  deceased  part- 
ner, without  regard  to  the  partnership  fund." 
The  only  authorities  which  he  cites  to  justify 
this  stro'ng  assertion,  are  Devaynes  v.  Noble  and 
Wilkinson  v.  Henderson.  However  much  Judge 
Story  may  have  been  convinced  by  the  reason- 
ing of  the  cases  cited  by  him,  it  would  seem  to 
be  going  too  far  to  say,  that  these  cases  had 
overturned  the  theretofore  settled  law  of  the 
English  and  American  courts  upon  this  point, 
and  established  a  new  rule;  certainly,  he  could 
not  have  adverted  to  the  decisions  of  the  Amer- 
ican courts,  when  he  thus  authoritatively  de- 
clares this  new  principle  to  be  established. 

I  have,  therefore,  no  hesitation  in  coming  to 
the  conclusion  that  the  representatives  of  Mr. 
Leake  had  no  right  whatever  to  resort  to  the 
estate  of  A.  H.  Lawrence  to  recover  this  debt, 
until  after  the  effort  to  recover  it  of  the  surviv- 
or had  failed  ;  and  as  this  took  place  in  1834, 
the  appellants  are  not  aided  by  the  Statute  of 
Limitations.  In  my  opinion  the  decree  of  the 
Chancellor  should  be  affirmed. 

On  the  question  being  put — "  Shall  this  de- 
cree be  reversed  ?" — all  the  members  of  the 
Court  present  who  had  heard  the  argument, 
viz. :  the  PRESIDENT,  Mr.  Justice,  JEWETT  and 
Senators  Backus,  Barlow,  Beekman,  Bockee, 
Burnham,  Chamberlain,  Denniston.  Deyo,  Em- 
mons,  Folsom,  Hand,  Johnson,  Lester,  Lott, 
Mitchell,  Porter,  Scoml,  Sedgwick,  Talcott  and 
Wright  (22),  voted  for  affirmance. 

Decree  affirmed. 

Affirming— 11  Paige,  80. 

Disapproved— 3  Barb.,  311. 

Copartnership— Action  against  representatives  of 
deceased  partner.  Cited  in— 3  Denio,  418 : 8  N.  Y.,  371 ; 
17  N.  Y.,  357  ;  43  N.  Y.,  74 ;  55  N.  Y.,  127  ;  14  Am.  Rep., 
200 :  64  N.  Y.,  3 ;  2  Lans.,  63 ;  14  Barb.,  648  ;  16  Barb., 
44,  291 ;  18  Barb.,  592 ;  25  Barb.,  133 :  30  Barb..  115 ;  64 
Barb.,  409 ;  66  Barb.,  284 ;  30  How.  Pr.,  288 ;  1  Abb.  Pr.. 
43, 138,  379 ;  3  Abb.  Pr.,  177,  308 ;  1  Abb.  N.  8.,  154,  417 ; 
4  Bradf .,  20 ;  42  Wis.,  38 ;  26  Gal.,  67 ;  21  Conn.,  61 ;  54 
Am.  Dec.,  330. 

Action  for  equitable  relief— Limitation  of  time  of 
bringing.  Cited  in— 26  Barb.,  361 ;  32  Barb.,  431. 


595*]  *FERRIS  ET  AL.,  Appellants, 

v. 
CRAWFORD  ET  AL.,  Respondents. 

Loan  Secured  by  Mortgage  and  Collaterals — Sale 
Subject  to  Mortgage — Part  of  Debt  Realized 
from  Collaterals — Premises  Remain  Charged 
with  Pull  Amount — As  to  Amount  Realized 
from  Collateral — Is  in  Favor  of  Mortgagor — 
Foreclosure — Adjustment  of  Interests  of  Par- 
ties— Release — May  be  Set  Aside  for  Fraud. 

Where  a  mortgagor  sells  the  mortgaged  premises 
subject  to  the  mortgage,  and  the  amount  of  the 
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mortgage  debt  is  deducted  from  the  price,  the  pur- 
chaser is  bound  in  equity  to  pay  off  the  mortgage. 
Per  Bronson,  Ch.  J. 

And  a  grantee  of  such  purchaser  takes  the  prem- 
ises subject  to  the  same  obligation.  Per  Bronson, 
Ch.  J. 

Where  a  debtor  mortgages  lands  to  his  creditor  and 
also  transfers  to  him  collateral  securities  for  the 
same  debt,  and  then  sells  the  land  subject  to  the 
mortgage.deducting  its  full  amount  from  the  price* 
and  the  mortgagee  realizes  a  portion  of  the  mort- 
gage debt  from  the  collateral  securities ;  the  mort- 
gaged premises,  in  equity,  remain  chargeable  in  the 
hands  of  the  purchaser  with  the  whole  amount  of 
the  original  mortgage  debt ;  and  the  incumbranceto 
the  extent  of  the  balance  due  the  mortgagee  is  for 
his  benefit,  and  as  to  the  amount  realized  upon  the 
collateral  securities  it  is  for  the  benefit  of  the  mort- 
gagor. 

And  where,  in  such  a  case,  a  decree  of  foreclosure 
at  the  suit  of  the  mortgagee  adjusts  the  equities  of 
the  parties  upon  the  principles  above  stated,  the 
complainant  is  not  authorized  upon  receiving  the 
amount  payable  to  him  to  consent  to  the  discontin- 
uance of  the  suit  while  the  sum  payable  to  the  mort- 
gagor remains  unpaid.  Semble. 

A  release  by  a  party  to  a  suit  may  be  set  aside  or 
canceled,  for  fraud,  on  a  motion  made  in  the  cause, 
without  awarding  an  issue  to  try  its  validity. 

And  where  a  motion  to  set  aside  proceedings  in  a 
suit  in  chancery  was  founded  on  a  release  executed 
by  the  opposite  party,  and  was  opposed  on  the 
ground  that  the  release  was  obtained  by  fraudulent 
representations ;  held,  that  the  court  could  deter- 
mine the  question  of  fraud  without  the  intervention 
of  a  jury. 

A  denial  of  the  motion  on  account  of  fraud  in  ob- 
taining the  release  does  not  operate  to  set  it  aside, 
but  leaves  the  releasee  at  liberty  to  rely  upon  it  in 
other  proceedings. 

ON  appeal  from  a  decree  of  the  Court  of 
Chancery,  reversing  an  order  of  the  Vice- 
Cliancellor  of  the  First  Circuit.  The  suit,  in 
which  the  motion  was  made,  out  of  which  this 
appeal  arose,  was  Archibald  Watt  v.  James 
Crawford,  Administrator  de  bonis  non  of  William 
Crawford,  deceased,  and  James  Ferris,  Jr.  It 
was  instituted  before  the  Vice- Chancellor  ot  the 
First  Circuit  for  the  foreclosure  of  a  mortgage, 
executed  by  W.  Crawford  in  his  lifetime,  to 
the  complainant  ;  and  Ferris  was  made  a  de- 
fendant as  the  owner  of  the  equity  of  redemp- 
tion. James  Oakley  was  the  first  administrator 
of  the  mortgagor,  and  was  originally  a  defend- 
ant. He  died  pending  the  suit  before  the  Vice- 
Chancellor,  *and  it  was  revived  against  [*596 
James  Crawford,  as  administrator  de  bonis  non. 
The  Assistant  Vice-  Chancellor  had  made  a  de- 
cree of  foreclosure,  which  directed  that  out  of 
the  proceeds  of  the  sale  of  the  mortgaged 
premises  $1,065.83  should  be  paid  to  the  com- 
plainant, together  with  his  costs,  and  $4,396.05 
to  the  defendant,  J.  Crawford,  as  administra- 
tor, etc.,  if  the  premises  should  sell  for  suffi- 
cient to  make  such  payments,  and  if  not,  that 
the  balance  after  the  paying  the  complainant 
should  be  paid  to  the  administrator  ;  the  re- 
mainder of  the  proceeds,  if  any,  to  be  brought 
into  court.  From  this  decree  both  defendants 
appealed  to  the  Chancellor.  Pending  that  ap- 
peal Ferris  paid  the  amount  due  the  complain- 
ant with  interest  and  the  costs  of  suit,  to  his 
solicitor  ;  and  the  solicitors  for  both  parties 
signed  a  stipulation  that  the  bill  be  dismissed 
as  to  the  complainant  without  costs.  Shortly 
afterwards,  the  defendant  Crawford,  as  admin- 
istrator of  W.  Crawford,  executed  to  Ferris  a 
release  of  his  interest  in  the  decree,  discharg- 
ing the  premises  therefrom  and  from  the  mort- 
gage. The  release  stated  that  it  was  given  in 
consideration  that  Ferris  "had  agreed  and  un- 
dertaken to  pay  and  discharge  all  the  just  debts 

231) 


596 


COURT  OF  ERRORS,  STATE  OP  NEW  \ORK. 


1845 


against  the  estate  of  the  said  William  Craw- 
ford, deceased."  These  papers  were  executed 
in  January,  1841.  In  Nov.,  1843,  the  defend- 
ant Crawford  finding,  as  he  supposed,  that  he 
had  been  fraudulently  deceived  into  the  exe- 
cution of  the  release,  procured  the  complainant 
to  prosecute  the  appeal;  and  in  May,  1844,  the 
•decree  of  the  Assistant  Vice  Chancellor  was  af- 
firmed by  default.  The  defendant,  Crawford, 
then  procured  the  mortgaged  premises  to  be 
sold  pursuant  to  the  decree,  and  became  the 
purchaser  at  $3,000.  The  defendant,  Ferris, 
and  Claiborne  Ferris,  then  moved  the  Vice- 
Chancellor,  upon  affidavits  showing  the  above 
mentioned  stipulation  and  release,  and  that  C. 
Ferris  had  become  interested  in  the  premises, 
by  having  taken  an  assignment  of  a  mortgage 
executed  upon  a  sale  thereof  made  by  the  de- 
fendant, Ferris,  to  F.  T.  Ferris,  in  January, 
1839,  for  an  order  setting  aside  all  the  proceed- 
ings in  the  cause  subsequent  to  the  stipulation 
to  dismiss,  etc.  Affidavits  and  papers  on  be- 
half of  the  complainant  and  of  the  defendant, 
Crawford,  were  read  in  opposition.  The  facts 
597*1  disclosed  in  these  papers  are  *stated  in 
the  opinion  delivered  by  the  Chief  Justice.  The 
Vice- Chancellor,  in  November,  1844,  made  an 
order  authorizing  the  filing  of  the  stipulation 
dismissing  the  bill  as  against  the  complainant 
— setting  aside  the  master's  sale  and  subsequent 
proceedings,  and  declaring  the  same  void,  and 
directing  the  defendant,  Crawford,  to  pay  the 
costs  of  the  application,  without  prejudice, 
however,  to  his  right  to  file  a  bill  to  set  aside 
the  release. 

Crawford  appealed  to  the  Chancellor,  who 
reversed  the  order  of  the  Vice-  Chancellor  and 
ordered  the  motion  to  be  dismissed  with  costs, 
and  directed  the  proceedings  to  be  remitted, 
•etc.,  whereupon  J.  &  C.  Ferris  appealed  to  this 
court. 

Mr.  J.  T.  Brady,  for  the  appellants,  among 
other  points,  insisted  that  the  release  could  not 
be  impeached  on  a  motion,  but  only  by  the 
verdict  of  a  jury  upon  an  issue.  Russell  v. 
Packard,  9  Wend.,  431  ;  Reed  v.  Gordon,  1 
€ow.,  50;  Harrod  v.  Benton,  8  Barn.  &  C.,  217; 
Apthorp  v.  Comntock,  2  Paieje,  482;  Seymour  v. 
De  Lancey,  1  Hopk.,  436;  8.  C.,  5  Cow.,  714. 

Messrs.  H.  F.  Clark  and  E.  Sandford,  for 
the  respondents,  referred  to  the  following  au- 
thorities, to  show  that  the  release  might  be  in- 
validated for  fraud,  without  awarding  an  is- 
sue: Harrod  v.  Benton,  cited  supra;  Furnwal 
v.  Weston,  7  J.  B.  Moore,  356;  Manning  v.  Cox, 
Id.,  617;  Legh  v.  Legh,  1  Bos.  &  P.,  447;  Innel 
v.  Newman,  4  B.  &  Aid.,  419;  Arton  v.  Booth, 
4  J.  B.  Moore,  192;  Mountstephen  v.  Brooke,  1 
Chit. ,  390  ;  Jones  v.  Herbert,  7  Taunt. ,  421  ; 
Crook  v.  Stephen,  5  Bing.  (N.  C.),  688;  Johnson 
v.  Holdsworth,  4  Dowl.,  63  ;  Cooling  v.  Noyes, 
6  T.  R.,  263  ;  Timan  v.  Leland,  6  Hill,  237;  1 
Young  &  J.,  365  ;  Fullagar  v.  Clark,  18  Ves., 
481.  And  to  show  that  the  release  of  an  ad- 
ministrator was  void,  they  cited  the  following 
cases:  Gramv. Cadwell,  5  Cow.,  489;  1  McLean, 
197  ;  Boardman  v.  Halliday,  10  Paige,  223; 
Champlin  v.  Haight,  Id. ,  274 ;  Mcleod  v. 
Drummond,  17  Ves.,  153-167;  2  Vern.,  616;  2 
Bro.  Ch.,  476;  3  J.  J.  Marshall,  614-621;  5 
Monr.,  529  ;  7  Conn.,  57  and  cases  cited  ;  2 
Gill.  &  J.,  208;  3 Pick.,  211;  Shackell  v.  Rosier, 
2  Bing.  (N.  C.),  634. 
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*Bronson,  Ch.  J.  The  motion  [*598 
which  has  given  rise  to  this  appeal  was  made 
by  the  appellants  in  a  foreclosure  suit  com- 
menced in  1835,  by  Archibald  Watt,  com- 
plainant, against  James  Oakley,  administrator 
of  William  Crawford, the  mortgagor.and  James 
Ferris,  who  had  purchased  the  equity  of  re- 
demption at  a  sheriff's  sale.  On  the  death  of 
Oakley  in  February  ,1839,  James  Crawford,  ad- 
ministrator de  bonis  non  of  William  Crawford, 
was  substituted  as  a  defendant  in  the  place  of 
Oakley.  While  such  was  the  state  of  parties, 
the  appellants  made  their  motion  in  Novem- 
ber, 1844 — one  of  them  not  being  a  party  to 
the  suit,  and  the  other  having  conveyed  all 
his  interest  to  Floyd  T.  Ferris  in  1839,  and 
having,  as  he  testified,  no  interest  of  any  nat- 
ure or  kind  in  the  property.  We  then  have  a 
motion  by  one  who  was  not  a  party  to  the  suit, 
and  another  who  had  no  interest;  and  to  make 
the  case  still  more  striking,  Floyd  T.  Ferris, 
to  whom  the  equity  of  redemption  had  been 
conveyed,  was  not  in  any  way  made  a  party  to 
the  proceeding.  I  am  inclined  to  think  the 
motion  might  well  have  been  denied  on  the 
ground  that  the  appellants  were  not  in  a  con- 
dition to  make  it.  But  I  will  not  stop  further 
to  consider  that  question  ;  for  assuming  that 
the  motion  was  made  by  proper  parties,  there 
was  abundant  ground  for  denying  it  on  the 
merits. 

In  April,  1830,  Crawford,  the  intestate,  was 
indebted  to  Watt,  the  complainant,  in  the  sum 
of  $4,500.  He  executed  a  mortgage  to  Watt 
to  secure  the  payment  of  $3,000  of  the  debt  ; 
and  he  placed  in  the  hands  of  Watt  and  of  Mr. 
Grim,  certain  collateral  securities,  from  the 
avails  of  which  were  to  be  paid,  first,  the  debt 
of  $1,500  which  was  not  covered  by  the  mort- 
gage; and  second,  the  mortgage  debt.  After- 
wards, in  the  same  month,  Crawford  sold  and 
conveyed  the  mortgaged  premises  to  the  Har- 
lem Canal  Company,  subject  to  the  mortgage; 
and  the  amount  of  the  mortgage  debt  was  de- 
ducted from  the  price  which  the  company 
agreed  to  pay  for  the  land.  In  other  words, 
the  Canal  Company  purchased  from,  and  paid 
Crawford  for  his  equity  of  redemption,  and 
nothing  more.  As  between  them,  the  justice 
and  equity  of  the  case  plainly  was,  that  the 
mortgage  debt  should  be  paid  by  the  company; 
and  not  by  Crawford,  or  from  his  funds. 
Then  *in  December,  1831,  the  appel-  [*599 
lant,  James  Ferris,  purchased  the  equity  of 
redemption  at  a  sheriff's  sale  on  a  judgment 
against  the  canal  company ;  and  in  March, 
1833,  he  received  a  deed.  He  paid  only  $100 
or  $200  for  the  property;  but  whether  more 
or  less,  he  acquired  only  such  rights  as  the 
canal  company  had.  He  came  into  their  place, 
and  was,  of  course  bound  in  equity  and  good 
conscience  to  pay  the  mortgage  debt. 

In  May,  1831,  seven  months  before  the  sher- 
iff's sale,  Crawford,  the  mortgagor,  died,  leav- 
ing six  children,  all  under  the  age  of  twenty- 
one  years;  and  leaving  no  widow  or  other  com- 
petent person  to  take  charge  of  his  affairs,  or 
protect  the  rights  of  his  children  or  creditors. 
Administration  was  granted  to  Oakley,  a  black- 
smith residing  in  another  county.  It  may  be 
noticed  here,  that  Ferris  succeeded  in  purchas- 
ing the  equity  of  redemption  for  a  mere  trifle, 
by  representing  at  the  sale  that  he  was  a  relative 
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of  the  children  of  Crawford,  and  intended 
to  purchase  the  property  for  their  benefit. 
He  was,  in  truth,  a  cousin  to  the  children  ; 
how  he  intended  to  benefit  them  we  shall  pres- 
ently see. 

In  October,  1835,  Watt,  as  before  mentioned, 
filed  his  bill  to  foreclose  the  mortgage.  He 
had,  prior  to  that  time,  received  enough  from 
the  collateral  securities,  to  pay  the  $1,500  debt 
which  was  not  included  in  the  mortgage;  and 
also  enough  to  pay  more  than  three  fourths  of 
the  amount  of  the  mortgage  debt.  These  pay- 
ments, it  will  be  remembered,  were  made  from 
the  moneys  of  Crawford,  after  he  had  con- 
veyed the  property  subject  to  the  mortgage. 
As  between  his  administrator  and  Ferris,  the 
owner  of  the  property,  there  was  a  plain 
equity  to  have  the  amount  which  had  thus 
been  paid  on  the  mortgage  refunded  to  the  ad- 
ministrator for  the  benefit  of  the  creditors  and 
children  of  Crawford.  All  this  was  well  un- 
derstood by  Ferris.  He  not  only  knew  that 
he  had  purchased  the  equity  of  redemption, 
and  nothing  more;  but  the  whole  matter  in 
relation  to  the  collateral  securities  had  been 
explained  to  him  by  Watt  soon  after  the  death 
of  Crawford  in  1831;  and  he  was  then  told  that 
if  Crawford's  money  paid  the  mortgage  debt, 
Crawford,  or  more  properly  his  representa- 
tive, would  be  substituted  in  the  place  of  Watt 
6OO*]  *as  owner  of  the  mortgage.  But  in- 
stead of  acting,  as  he  professed  to  do,  as  the 
relative  and  friend  of  the  children  of  Craw- 
ford, he  did  all  he  could  to  deprive  them  of 
their  just  rights.  In  his  answer  to  the  bill  he 
insisted  on  having  the  benefit  of  the  moneys 
which  had  been  realized  from  the  collateral 
securities.  And  what  is  still  more  remarkable, 
Oakley,  the  administrator,  who  should  have 
stood  up  in  defense  of  the  children  and  credit- 
ors of  Crawford,  fully  seconded  the  unjust 
claim  which  was  set  up  by  Ferris.  These  two 
defendants,  representing  interests  in  direct 
hostility  to  each  other,  appeared  by  the  same 
solicitor,  and  put  in  substantially  the  same 
answer.  It  is  not  very  important  to  inquire 
whether  the  administrator  acted  ignorantly,  or 
through  design.  It  is  quite  clear  that  Ferris 
intended  to  do  a  wrong  to  all  who  had  an  in- 
terest in  the  estate  of  Crawford.  But  truth  is 
mighty;  and  notwithstanding  all  the  pains 
which  had  been  taken  to  cover  it  up,  the  As- 
sistant Vice- Chancellor  saw  through  the  veil, 
and  frustrated  the  plan  of  applying  the  mon- 
ey of  Crawford's  heirs  to  the  payment  of  the 
debt  of  Ferris.  By  the  decree  in  the  fore- 
closure suit,  made  April  15,  1840,  the  amount 
remaining  due  to  the  complainant  for  prin- 
cipal and  interest  was  settled  at  $1,065.85;  and 
the  amount  which  the  complainant  had  re- 
ceived from  the  collateral  securities  of  Craw- 
ford was  settled  at  $4,396.05  ;  and  .out  of  the 
moneys  arising  from  the  sale  of  the  mortgaged 
premises,  the  master  was  directed  to  pay  the 
complainant's  costs,  and  the  aforesaid  balance 
of  principal  and  interest  due  him  ;  the  master 
was  then  to  pay  the  $4,396.05  to  the  adminis- 
trator of  Crawford;  and  the  surplus  money 
was  to  be  paid  to  Ferris  as  the  owner  of  the 
equity  of  redemption.  This  decree  rendered 
equal  justice  to  all  parties,  by  charging  the 
whole  mortgage  debt  on  the  land  where  it 
properly  belonged. 
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Prior  to  this  time  Oakley  had  died,  and  ad- 
ministration de  bonis  nan  of  William  Crawford 
had  been  granted  to  his  son  James,  who,  in 
February,  1839,  was  substituted  as  a  defend- 
ant in  the  place  of  Oakley.  Although  the  de- 
cree secured  nearly  $4,400  to  the  new  admin- 
istrator, his  solicitor  strangely  enough  united 
with  Ferris  in  the  appeal  to  the  Chancellor. 
This  leads  to  the  remark,  that  although  James 
*Crawford  was  made  a  party  to  the  [*6O1 
suit  in  1839,  it  was  done  without  his  knowl- 
edge or  consent.  The  appeal  was  taken  in  the 
same  way  ;  and  until  February,  1843,  he  had 
never  heard  of  the  decree,  nor  of  the  mort- 
gage, nor  that  this  or  any  other  chancery  suit 
was  in  existence  in  which  the  estate  of  Will- 
iam Crawford  had  an  interest.  His  name  had 
been  used  by  Ferris,  and  the  solicitor  of  Ferris, 
without  his  knowledge,  and  in  a  way  which, 
if  he  had  known  anything  about  it,  he  would 
have  seen  to  be  alike  contrary  to  his  duty  as 
administrator,  and  against  his  interest  as  one 
of  the  children  and  heirs  at  law  of  William 
Crawford. 

Having  failed  in  the  purpose  of  getting  a 
decree  which  would  enable  him  to  appropriate 
to  his  own  use  the  money  of  Crawford's  chil- 
dren, and  having  no  hope,  beyond  delay,  from 
the  appeal  to  the  (Jhancettor,  Ferris  entered 
upon  another  plan  for  accomplishing  his  ob- 
ject. Watt,  the  complainant,  had  an  unques- 
tionable right  to  the  balance  which  had  been 
decreed  to  him,  with  the  addition  of  costs,  and 
to  nothing  more.  The  other  branch  of  the 
decree  was  made  for  the  benefit  of  Crawford's 
estate.  The  appellant,  Claiborne  Ferris,  went 
to  the  complainant's  solicitor  and  told  him  his 
brother  James  had  concluded  to  settle  the  mat- 
ter; and  January  4,  1841,  the  amount  due  the 
complainant,  with  costs,  was  paid  ;  and  his 
solicitor  was  requested  to  sign  a  stipulation 
which  had  been  prepared  by  the  solicitor  of 
James  Ferris,  agreeing,  without  qualification, 
that  the  bill  should  be  dismissed.  But  the  com- 
plainant's solicitor  objected  to  signing  it  until 
it  had  been  so  amended  as  to  make  it  a  consent 
to  dismiss  the  bill  "as  to  the  said  complainant," 
and  nothing  more.  As  Crawford's  adminis- 
trator had  an  interest  in  the  decree  to  more 
than  $4, 000, it  was  rightly  judged  that  it  would 
not  do  to  act  upon  this  qualified  consent  to 
dismiss  the  bill,  without  getting  an  authority 
of  some  kind  from  the  administrator.  And 
this  will  introduce  us  to  another  chapter  in 
the  history  of  this  fraudulent  transaction. 

In  February,  1839,  James  Ferris  went  to  the 
defendant,  James  Crawford, and  told  him  Oak- 
ley was  dead,  and  requested  him  to  take  ad- 
ministration. Crawford  objected,  that  he  had 
no  time  to  spare,  having  to  work  for  a  living, 
and  that  he  knew  nothing  *about  the  [*6O2 
business  or  affairs  of  the  estate.  This  I  have 
no  doubt  was  literally  true.  Ferris  replied, 
that  it  was  a  mere  matter  of  form;  that  the  es- 
tate was  insolvent;  and  that  Crawford  would 
never  be  troubled  about  it ;  that  if  he  would 
go  over  to  the  surrogate's  office  and  give  in  his 
name  as  administrator,  he,  Ferris,  would  at- 
tend to  all  the  rest.  Crawford  yielded  to  the 
solicitation  of  his  relative,  and  one  whom  he 
esteemed  as  his  best  friend,  and  took  the  ad- 
ministration. He  did  not  take  it  for  the  pur- 
pose of  protecting  his  own  interest,  or  the 
16  241 


602 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1845 


interests  of  his  brothers  and  sisters;  for  he  did 
not  know  that  his  father  had  left  any  estate. 
Most  of  his  property  existed  in  such  a  form  that 
his  children  could  not  see  it,  and  James  was 
told  the  willful  falsehood  that  the  estate  was 
insolvent.  As  the  administration  was  now  in 
the  hands  of  one  who  knew  nothing  about  the 
true  state  of  the  case,  who  supposed  there 
was  nothing  for  him  to  do,  and  who  had  in- 
trusted everything  to  the  care  of  bis  professed 
friend,  Ferris  very  naturally  concluded  that 
he  should  be  able  to  succeed  in  the  project  of 
applying  the  money  of  Crawford's  children  to 
his  own  use.  The  first  thing  which  he  did  un- 
der the  license  to  act  for  the  new  administra- 
tor was  to  have  him  substituted  in  the  place 
of  Oakley,  as  a  defendant.  This  was  well 
enough.  But  the  appointment  of  his  own  so- 
licitor to  be  the  solicitor  also  of  James  Craw- 
ford, when  their  interests  were  directly  op- 
posed, was,  to  say  the  least  of  it,  a  shameless 
transaction. 

Let  us  now  inquire  how  the  release,  which 
was  necessary  to  carry  out  the  plans  of  Ferris, 
was  obtained.  It  bears  date  January  13, 1841, 
nine  days  after  the  consent  to  dismiss  the  bill. 
It  should  be  borne  in  mind  that  at  this  time 
James  Crawford  was  totally  ignorant  of  the 
decree,  the  suit,  the  mortgage,  and  everything 
else  connected  with  the  controversy,  except 
the  single  fact  that  he  had  been  appointed  ad- 
ministrator upon  an  estate  which  he  had  been 
taught  to  believe  was  insolvent.  Such  was  his 
state  of  mind  when  Ferris  applied  for  the  re- 
lease, or  a  "  paper,"  as  he  ealled  it.  Ferris 
told  him  there  was  about  $1,800  money  com- 
ing or  due  to  the  estate;  that  there  were  debts 
due  from  the  estate  to  about  the  same  amount; 
and  that  if  he  would  sign  a  certain  paper 
which  Ferris  would  procure  to  be  drawn  up, 
6O3*]  *he,  Ferris,  could  and  would  go  on 
and  buy  up  the  debts,  and  thought  by  so  doing 
he  could  save  $400  or  $500  to  the  estate.  With 
the  fullest  confidence  in  the  honor,  integri- 
ty and  friendship  of  Ferris,  Crawford  attended 
at  the  solicitor's  office  and  signed  the  release, 
without  knowing  what  was  its  real  import  or 
object.  Everything  that  Ferris  told  him  as  an 
inducement  to  sign  the  paper  was  false,  and 
Ferris  knew  it.  Instead  of  only  $1,800  due  to 
the  estate,  there  was  a  decree  in  favor  of  the 
administrator  for  $4,400;  and  instead  of  $1,800 
of  debts  against  the  estate,  these  debts  only 
amounted  to  from  $300  to  $500.  Instead  of  an 
estate,  which  was  worth  nothing  to  the  chil- 
dren,there  would  remain  for  them.after  paying 
the  debts,  about  $4,000.  Ferris  was  not  only 
false  in  his  account  of  the  existing  state  of 
things,  but  he  was  false  in  his  promise  for  the 
future.  He  did  not  "buy  up"  or  pay  the  debts 
of  the  intestate;  but  left  Crawford  to  be  cited 
by  the  creditors  of  the  intestate  to  render  an 
account  before  the  surrogate.  This  last  trans- 
gression was  the  means  of  unveiling  the  whole 
scheme  of  fraud.  It  brought  Crawford  into 
connection  with  several  individuals  from  whom 
he  learned  for  the  first  time  how  grossly  he 
had  been  deceived.  This  was  in  February, 
1843.  He  thereupon  appointed  a  new  solicitor, 
and  in  May,  1844,  the  decree  which  had  been 
made  in  his  favor  was  affirmed  by  default.  In 
August  of  that  year,  he  gave  notice  to  the  so- 
licitors of  Ferris  that  he  intended  to  proceed 
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to  the  sale  of  the  mortgaged  premises  under 
the  decree.  On  the  3d  of  October  following, 
the  sale,  which  had  been  duly  advertised,  was 
made,  and  the  property  was  purchased  bv 
Crawford  for  the  sum  of  $3,000. 

Ferris  seems  now  to  have  thought  himself  in 
some  danger;  and  October  10,  1844,  he  gave 
notice  of  the  motion  out  of  which  this  appeal 
has  grown.  The  motion  was  for  an  order  set- 
ting aside  the  sale,  dismissing  the  bill,  and  per- 
petually staying  all  proceedings  under  the  de- 
cree. The  motion  was  founded  principally  on. 
the  release;  and  its  object  was  to  carry  out  the 
plan  of  wronging  the  creditors  and  orphan 
children  of  William  Crawford.  Such  a  mo- 
tion never  ought  to  prevail;  and  *nev-  [*6O4 
er  shall,  with  my  consent.  Fraud  in  all  its 
forms  is  a  thing  to  be  abhorred;  and  it  is  es- 
pecially odious  when  practiced  upon  the  young, 
the  ignorant  and  the  defenseless. 

The  motion  was  granted  by  the  Vice-Chan- 
cellor; but  on  appeal  to  the  Chancellor,  the  or- 
der was  reversed;  and  the  motion  was  denied 
with  costs.  That  was  a  righteous  judgment, 
which  will,  I  trust,  be  upheld  hefe,  and  ev- 
erywhere. It  took  nothing  from  either  party, 
but  left  them  in  possession  of  all  such  legal 
and  equitable  rights  as  they  had  before  the 
motion  was  made.  It  was  only  a  refusal  to 
give  effect  to  a  release  obtained  by  bad  means, 
to  be  used  for  bad  ends. 

A  good  deal  was  said  on  the  argument  about 
setting  aside  a  release  on  motion,  instead  of 
awarding  an  issue  to  try  its  validity.  There 
is  no  doubt  but  that  a  release  may  be  set  aside 
or  canceled  on  motion.  It  has  been  done  re- 
peatedly. This  is  abundantly  proved  by  the 
cases  cited  at  the  bar.  And  as  to  awarding  an 
issue,  that  is  not  according  to  the  usual  course 
of  the  Court  of  Chancery.  That  court  adju- 
dicates upon  questions  of  fact,  as  well  as  of 
law ;  and  overturns  deeds,  and  even  judg- 
ments, for  fraud,  without  the  aid  of  a  jury. 
And  finally,  the  Vice- Chancellor  was  not  asked 
to  set  aside  the  release,  nor  has  it  been  set 
aside  by  the  Chancellor.  It  is  in  as  full  force 
now  as  it  ever  was.  The  Chancellor1  has  only 
refused  to  give  effect  to  the  release;  and  it 
would  be  strange  indeed  if  any  court  could 
not  do  that,  when  an  instrument  obtained  by 
wicked  means,  for  wicked  ends,  is  brought 
forward  as  a  ground  for  either  making  or  op- 
posing a  motion. 

Then  it  is  said  that  the  appellants  have  not 
had  an  opportunity  to  answer  the  allegation 
of  fraud.  There  is  not  a  word  in  the  case  go- 
ing to  justify  the  remark;  and  for  one,  I  dis- 
claim all  authority  to  review  the  decisions  of 
the  Chancellor,  or  of  any  other  court,  upon  the 
suggestions  of  counsel,  or  upon  anything  else 
not  appearing  in  the  papers  before  us.  When 
the  allegation  of  fraud  was  set  up  in  the  oppos- 
ing papers,  the  appellants  might  have  with- 
drawn their  motion,  and  renewed  it  at  another 
time  on  papers  repelling  the  charge,  if  such 
could  be  procured.  Or  they  might  have  asked 
the  Vice- Chancellor  to  suspend  the  motion  until 
*they  could  answer  the  opposing  affi-  [*6O5 
davits;  and  there  can  be  no  doubt  that  the  ap- 
plication would  have  been  granted.  But  they 
evidently  chose  to  go  on  with  the  motion  upon 
the  papers  as  they  were,  and  take  the  chances 
of  a  decision  in  their  favor.  They  probably 
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said  to  the  Vice- Chancellor,  "We  are  honest 
men,  and  could  answer  the  charge  of  fraud  if 
we  chose  to  do  so;  but  we  insist  that  you  can- 
not try  the  validity  of  the  release  in  this  form 
and,  therefore,  our  motion  must  be  granted." 
And  beyond  this,  they  probably  argued  there, 
as  they  have  here,  that  no  fraud  was  proved 
by  the  opposing  papers.  But  whatever  was 
the  course  of  the  argument,  the  matter,  after 
it  had  been  under  discussion  for  more  than  a 
week,  was  left  for  decision  on  the  papers  as 
they  then  stood.  The  Vice-  Chancellor  decided 
in  favor  of  the  appellants.  Upon  what  ground, 
does  not  appear;  but  whether  he  held  that  there 
was  no  fraud,  or  that  he  ought  not  to  inquire 
into  it,  he  was,  I  think,  equally  in  error;  and 
that  error  has  been  properly  corrected  by  the 
Chancellor. 

It  has  been  further  urged,  that  the  Chancel- 
lor should  have  awarded  an  issue  to  try  the 
question  of  fraud,  or  sent  the  motion  back  to 
be  re  heard  by  the  Vice- Chancellor.  It  would 
not  have  been  according  to  the  usual  course  of 
the  court  to  do  either  of  these  things.  And  be- 
sides, there  is  nothing  in  the  case  to  show  that 
the  Chancellor  was  requested  to  award  an  issue, 
or  order  a  rehearing.  Nor  has  it  been  even 
suggested  by  counsel  that  any  such  request 
was  made.  It  will  be  time  enough  to  review 
the  Chancellor's  judgment  upon  such  a  motion, 
after  the  motion  shall  have  been  made  and  de- 
cided. 

A  loud  complaint  is  made  that  the  appel- 
lants are  in  danger  of  suffering  damage  in  con- 
sequence of  the  denial  of  their  motion.  If  the 
fact  be  so,  it  is  a  state  of  things  which  has 
been  brought  about  by  their  own  misconduct. 
They  should  have  come  into  court  with  clean 
hands.asking  nothing  but  equity.  But  instead  of 
doing  that,  they  in  the  first  place  perpetrated  a 
gross  fraud  upon  the  administrator,  and  then 
came  and  asked  the  court  to  a.id  them  in  con- 
summating the  injustice.  If  the  motion  had 
been  granted,  they  would  have  accomplished 
their  object,  and  appropriated  $4,400  of  the 
administrator's  money  to  their  own  use.  In 
6O6*]  *other  words,  they  would  have  got  the 
land  for  a  sum  less  by  that  amount  than  they 
had  agreed  to  pay  for  it.  They  purchased  sub- 
ject to  the  whole  mortgage  debt,  of  which 
they  have  only  paid  a  small  part.  The  rest 
they  seek  to  throw  upon  the  creditors  and 
children  of  the  mortgagor.  If  the  appellants 
had  relinquished  their  fraudulent  purpose,  and 
offered  to  pay  the  amount  decreed  to  the  ad- 
ministrator, it  is  quite  probable  that  the  sale 
would  have  been  set  aside.  Indeed,  I  do  not 
doubt  that  it  would  have  been  voluntarily  re- 
linquished; for  there  is  nothing  in  the  case^  to 
show  that  the  administrator  desires  anything 
more  than  simple  justice. 

The  appellants  insist  that  the  decree  was  sat- 
isfied by  the  payment  which  was  made  to  Watt, 
the  complainant;  and  that  there  was  no  longer 
any  authority  to  sell.  If  that  be  so,  then  no 
title  has  passed  by  the  sale,  and  the  appellants 
will  not  be  injured  by  allowing  it  to  stand. 
And  here  I  may  remark,  that  by  affirming  the 
Chancellor's  order  we  decide  nothing  concern- 
ing the  validity  of  the  sale.  We  simply  say 
that  it  was  right  to  deny  the  motion.  That 
leaves  it  open  to  the  appellants  to  try  the  va- 
lidity, both  of  the  release  and  the  sale,  in  an 
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action  of  ejectment.  But  if  they  will  take  my 
advice,  it  is  that  they  pursue  the  safer  and  bet- 
ter course  of  paying  the  administrator  what  is 
justly  due  him,  with  costs;  and  should  the  ad- 
ministrator refuse  to  accept  the  money  and  re- 
inquish  the  sale,  there  can  be  little  doubt  that 
he  may  be  compelled  to  do  it.  And  so  the 
worst  thing  that  can  happen  from  our  affirm- 
ng  the  Chancellor's  order  is,  that  the  appel- 
ants  may  be  obliged  either  to  give  up  the  land, 
or  to  do  equity,  and  pay  the  whole  mortgage 
debt. 

What  I  have  said,  relates  principally  to  the 
appellant,  James  Ferris.  In  January,  1839,  he 
conveyed  the  property  to  his  brother,  Floyd  T. 
Ferris,  and  took  back  a  mortgage  for  $4,500. 
The  beneficial  interest  in  that  mortgage  is  now 
laimed  by  Clai borne  Ferris;  and  for  that 
reason  he  made  himself  a  party  to  the  motion, 
although  not  a  party  to  the  suit.  If  it  was 
proper  for  him  to  join  in  the  motion,  then 
Floyd  T.  Ferris  should  also  have  joined,  for  he 
owns  the  equity  of  redemption.  But  we  need 
not  trouble  ourselves  about  the  question  of  par- 
ties, nor  *about  the  transactions  be-  [*6O7 
tween  these  brothers.  Whatever  equities  may 
exist  as  between  themselves,  it  is  sufficient  to 
say  that  Floyd  and  Claiborne  both  came  in 
under  James,  and  pending  the  foreclosure  suit. 
They  acquired  no  greater  rights  than  he  had; 
and  of  course  they  hold  the  property  subject 
to  the  original  mortgage  to  Watt,  and  to  the 
decree  which  has  been  made  upon  it. 

In  every  view  of  the  case,  I  am  of  the  opin- 
ion that  the  order  of  the  Chancellor  is  right  and 
should  be  affirmed. 

On  the  question  being  put — "Shall  this  de- 
cree be  reversed?" — all  the  members  of  the 
Court  who  were  present  and  heard  the  argu- 
ment, to  wit:  the  CHIEF  JUSTICE  and  Senators 
Backus,  Barlow,  Beekman,  Chamberlain,  Clark, 
Deyo,  Emmons,  Folsom,  Hard,  Jones, Lott,  Mitch- 
ell, Porter,  Scovil,  Talcott&nd  Varney(\T),  voted 
in  favor  of  affirming. 

Decree  affirmed. 

Affirming— 11  Paige,  470. 

Mortgage— Sale  of  premises  subject  to— Substitution 
—Usury.  Explained— 16  Barb.,  23. 

Cited  in— 7  N.  Y.,  174 ;  57  Am.  Dec.,  510 ;  9  N.  Y., 
499  : 12  N.  Y.,  78 ;  24  N.  Y.,  171 ;  35  N.  Y.,  680 ;  42  N.  Y., 
105:  51N.  Y.,336;  67  N.  Y.,98;23  Am.  Rep.,  92;  4 
Keyes,  214 ;  3  Abb.  App.  Dec.,  293 :  5  Barb.,  135  ;  14 
Barb.,  201 ;  15  Barb.,  23 :  29  Barb.,  531 ;  27  Wis.,  648 ;  45 
111.,  468 :  47  Ind.,  368  ;  57  Ind.,  218 ;  8  Minn.,  199 ;  3  N. 
W.  Rep.,  747 ;  5  N.  W.  Rep.,  756 ;  9  N.  W.  Rep.,  82. 

Judgment  procuredby  fraud,  etc.— When  will  be  set 
aside.  Cited  in— 53  N.  Y.,  540 ;  13  How.  Pr.,  25 ;  18 
Abb.  Pr.,  28. 


WALLIS,  Appellant*.  LOUBAT,  Respondent. 

Attorney  and  Client — Solicitor  of  Court  of  Chan- 
cery— Part  of  Subject  of  Litigation  as  Compen- 
sation. 

A  solicitor  or  counselor  of  the  Court  of  Chancery 
is  not  permitted  to  contract  with  his  client  for  a 
part  of  the  subject-matter  of  the  litigation,  as  a 
compensation  for  his  services. 

Accordingly,  where  a  bill  in  chancery  was  flled  for 
the  specific  performance  of  a  contract  to  exchange 
real  estate,  and  the  rents  of  the  defendant's  prop- 
erty of  which  the  complainant  claimed  a  convey- 
ance were  paid  to  a  receiver  in  the  progress  of  the 
suit,  who,  after  a  decree  dismissing  the  bill,  paid  the 
same  to  the  solicitor  for  the  defendant,  who  was  al- 
so the  defendant's  counsel,  who  claimed  the  same 
under  an  agreement  with  his  client  that  he  was  to 

243 


607 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1845 


retain  them  for  his  services  in  the  cause :  on  an  ap- 
plication to  compel  him  to  pay  them  to  the  defend- 
ant, held,  that  such  agreement  was  Void. 

Attorneys  and  solicitors  are  public  officers  and  are 
subject  to  the  control  of  the  courts  in  which  they 
practice ;  and  are  bound  when  they  undertake  the 
prosecution  or  defense  of  suits  to  serve  their  clients 
for  the  fees  allowed  by  law. 

A  counselor  may,  however,  stipulate  with  his  cli- 
ent for  a  reasonable  reward  for  his  services,  irre- 
spective of  the  allowance  in  the  fee  bill,  though  he 
is  solicitor  or  attorney  in  the  same  cause. 

ON  appeal  from  a  decree  of  the  Court  of 
Chancery,  affirming  an  order  made  by  the 
6O8*]  *  Vice- Chancellor  of  the  First  Circuit. 
For  the  facts  in  the  case  and  the  opinion  of  the 
Chancellor,  see  10  Paige,  352.     The  case  was 
submitted  on  written  arguments  by, 
Mr.  A.  H.  Wallis,  for  the  appellant,  and 
Mr.  M  R.  Zabriskie,  for  the  respondent. 

Bronson,  Ch.  J.,  delivered  an  opinion  in 
favor  of  affirming  the  decree  appealed  from, 
on  the  ground  that  Anderson  had  no  authority 
from  Loubat  to  make  such  a  bargain  as  that 
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set  up  by  the  appellant.  He  however  stated 
that  he  did  not  intend  to  intimate  a  doubt  but 
that  the  Chancellor  was  right  in  the  view  which 
he  had  taken  of  the  case. 

Barlow,  Hand  and  Wright,  Senators, 
delivered  opinions  in  favor  of  affirming  the  de- 
cree, upon  the  grounds  taken  by  th»  Chancel- 
lor. 

Upon  the  question  being  put— "Shall  this 
decree  be  reversed?"— all  the  members  of  the 
Court  present  who  had  heard  the  argument,  to 
wit:  the  PRESIDENT,  the  CHIEF  JUSTICE,  Mr. 
Justice  JEWETT  and  Senators  Backus,  Barlow, 
Beers,  Bockee,  Burnham,  Chamberlain,  Corn- 
ing, Deyo,  Hand,  Johnson,  Jones,  Lott,  Mitchell, 
Porter,  Scovil,  Talcott,  Varney  and  Wright  (21), 
voted  for  affirming. 

Decree  affirmed. 

Cited  in— 2  Keyes,  243 :  3  Abb.  App.  Dec.,  374 ;  13 
Hun.  661 ;  27  Hun,  600 ;  22  Barb.,  595 ;  40  Barb.,  529  ;  5 
How.  Pr.,  320 ;  22  How.  Pr.,  369 ;  2  Sand.,  142 ;  5  Daiy, 
469 ;  22  Cal.,  315. 
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THE  MOHAWK  AND  HUDSON  R.  R.  CO. 

Services — Discharge  before  Expiration  of  Time 
Agreed — Wlien  Employe  Can  Recover  for 
Whole  Time. 

Where  one  contracts  to  employ  another  for  a  cer- 
tain time  at  a  specified  compensation.and  discharges 
him  without  cause  before  the  expiration  of  the  time, 
he  is  in  general  bound  to  pay  the  full  amount  of 
wages  for  the  whole  time. 

So  held  where  the  party  was  employed  as  superin- 
tendent of  a  railroad  for  one  year  at  a  salary  of 
$1,500,  and  remained  without  employment  during 
the  whole  period  subsequent  to  his  discharge,  hav- 
ing given  notice  to  the  Company  that  he  was  ready 
to  continue  in  its  business. 

But  in  a  suit  for  the  stipulated  compensation,  the 
defendant  may  show  in  diminution  of  damages  that 
after  the  plaintiff  had  been  dismissed,  he  had  en- 
gaged in  other  business.  Per  Beardsley,  J. 

So  it  may  be  shown  in  reduction  of  damages  that 
employment  of  the  same  general  nature  as  that 
from  which  he  had  been  dismissed,  and  to  be  carried 
on  in  the  same  locality,  had  been  offered  to  the 
plaintiff  and  refused  by  him ;  but  not  a  different  kind 
of  employment,  or  business  to  be  conducted  at  an- 
other place-  Per  Beardsley,  J. 

But  the  opportunity  to  be  so  employed  will  not  be 
presumed,  but  must  be  affirmatively  shown  by  the 
defendant. 

The  onus  pro&andi  rests  on  the  party  asserting  an 
affirmative  fact,  not  on  him  who  denies  it. 

Between  the  wrong-doer  and  the  party  injured, 
the  presumptions  respecting  disputed  facts  are  with 
the  latter. 

61O*]  *The  novelty  of  a  particular  action  or  de- 
fense, where  the  facts  on  which  it  is  founded  are  of 
common  occurrence,  is  a  strong  argument  that  it 
cannot  be  upheld.  Per  Beardsley,  J. 

Citations-Chit.  Cont.,  5th  Am.  ed.,  575-581 ;  1  Chit. 
Pr.,  72-83 ;  Browne,  Actions  at  Law,  181-185,  604, 505 ; 
4  fling.,  309 :  5  B.  &  Adol.,  904 :  7  Ad.  &  El..  177,  544 ; 
6  Bing.,  354 ;  4  Camp.,  375 ;  3  Esp.,  235;  3  Scott,  279; 


8  Taunt.,  602 ;  Abb.  Ship.,  4th  Am.  ed.,  277,  278,  442. 
443;  3  Johns.,  518;  9  Johns.,  138;  1  Mason,  51,  52 ;  11 
East,  232 ;  12  East.  494 ;  2  Gall.,  66.  73 ;  21  Wend.,  457  ; 
4  Paige,  571 ;  24  Wend.,  304. 

MOTION  on  the  part  of  the  plaintiff  to  set 
aside  the  report  of  a  sole  referee.  The  ac- 
tion was  assumpsit  on  a  contract  by  which  the 
defendants  agreed  to  employ  the  plaintiff  to 
serve  them  as  superintendent  of  their  railroad. 

The  case  proved  was  as  follows:  the  defend- 
ants employed  the  plaintiff  to  superintend  their 
railroad  for  one  year,  from  May  1,  1843,  at  a 
salary  of  $1,500  for  the  year,  together  with  the 
use  of  a  dwelling-house  worth  $150  per  annum. 
He  commenced  the  service  and  continued  in 
the  employment  until  July  1  of  that  year,  when 
he  was  dismissed  by  them  without  cause.  Upon 
this  he  gave  them  notice  that  he  was  ready  to 
proceed  and  perform  his  contract,  and  that  he 
should  claim  his  salary  for  the  entire  year,  ac- 
cording to  the  agreement.  He  was  not  how- 
ever, allowed  to  go  on  with  the  business,  and  re- 
mained wholly  unoccupied  for  the  residue  of 
the  year.although  at  all  times  ready  to  serve  ac- 
cording to  his  contract. 

The  referee  reported  $402.93  to  be  due  the 
plaintiff;  which  was  arrived  at  by  allowing  him 
$625  on  account  of  salary,  and  $62.50  for  being 
deprived  of  the  house,  and  deducting  $284.59 
which  had  been  paid.  He  was  of  opinion  that 
three  months  was  a  reasonable  time  for  the 
plaintiff  to  find  other  employment,  and  accord- 
ingly allowed  him  the  amount  which  would 
have  been  due  for  five  months'  services. 

Mr.  N.  Hill.  Jr.,  for  plaintiff.  1.  The 
plaintiff  is  prima  facie  entitled  to  the  stipulated 
compensation  for  the  whole  time.  The  cases 
in  England  are  decisive  upon  the  question.  1 


NOTE— Contract  for  services — Wrongful  dismissal 
—Damages. 

The  measure  of  damages,  in  case  of  wrongful  dis- 
missal, is  an  amount  equal  to  the  stipulated  wages 
for  the  whole  period  covered  by  the  contract,  less 
the  sum  earned  or  which  might  have  been  earned 
in  other  employment  during  the  time  covered  by 
the  breach.  Shannon  v.  Comstock,  21  Wend.,  457  ; 
Howard  v.  Daly,  61  N.  Y.,  362,  reviewing  authori- 
ties :  Colburn  v.  Woodwortb,  31  Barb.,  381 ;  Decker 
v.  Hassel,  26  How.  Pr.,  528  ;  Bromley  v.  School  Dis- 
trict, 47  Vt.,  381 ;  Prentiss  v.  Ledyard,  28  Wis.,  630 ; 

Barker  v.  Knickerbocker  Life  Ins.  Co.,  24  Wis.,  630 ; 

Fowler  v.  Armour,  24  Ala.,  194 ;  Daniel  v.  Parks,  19 

Ark.,  671 ;  Blun  v.  Holitzer,  53  Ga.,  82 ;  Williams  v. 

Anderson,  9  Minn.,  60 ;  Utter  v.  Chapman,  38  Cal., 
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659 ;  Cumberland,  etc..  Ry.  Co.  v.  Slack,  45  Md.,  161  ; 
Alger  v.  Alger,  10  Serg.  &  R.,  235 ;  Sprague  v.  Mor- 
gan, 7  Ala.,  952. 

A  discharged  servant  should  procure  other  em- 
ployment if  possible,  and  the  defendant  may  show 
that  he  might  have  done  so.  Howard  v.  Daly,  61  N. 
Y.,  362 :  Polk  v.  Daley,  14  Abb.  N.  8.,  156 ;  Chamber- 
lin  v.  Morgan,  68  Pa.  St.,  168 ;  King  v.  Sturer,  44  Pa. 
St.,  99 ;  Fowler  v.  Armour,  24  Ala.,  194 ;  Booge  v.  Pa. 
Railroad,  33  Mo.,  212;  Steinberg  v.  Gebhardt,  41  Mo., 
520 ;  Armfleld  v.  Nash,  31  Miss.,  361 ;  Sutherland  v. 
Dyer,  67  Me.,  64  :  Benziger  v.  Miller,  50  Ala.,  206  ; 
Williams  v.  Chicago  Coal  Co.,  60  111.,  149 ;  Gazette 
Printing  Co.  v.  Morse,  60  Ind.,  153;  Gillis  v.  Space, 
63  Barb.,  177. 
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€hit.  Gen.  Pr.,  81;  Oandell  v.  Pontigny,  4 
€amp.,  375;  Pagani  v.  Gandolfl,  2  Carr.  &  P., 
370;  Beestonv.  Collyer,  Id.,  607;  12  Moore,  552, 
and  S.  C.,4  Bing.,  809;  Fawcettv.  Cash,  5  B.  & 
Ad.,  904;  and  see,  Bird  v.  Boyd,  4  McCord, 
247.  The  cases  of  Shannon  v.  Comstock,  21 
Wend.,  457,  and  Heckscher  v.  McCrea,  24  Id., 
304,  are  not  in  conflict  with  this  rule,  for  in  the 
first,  the  only  principle  decided  was  that  in  an 
611*]  action  on  a  contract  for  ^transportation 
the  damages  are  not  necessarily  the  amount 
agreed  to  be  paid;  and  in  the  other,  which  was 
an  action  by  a  ship  owner,  for  deficient  freight, 
it  was  shown  that  other  goods  were  offered  to 
be  laden  on  board,  and  all  that  was  determined 
was  that  in  such  a  case  the  damages  should  be 
reduced. 

2.  The  onus  of  showing  that  the  plaintiff 
could  have  obtained  other  employment,  rested 
upon  the  defendants.  There  is  no  presumption 
that  on,e  can  obtain  employment  in  superin- 
tending a  railroad  at  $1,500  a  year.  If  a  min- 
ister of  the  Gospel  should  be  dismissed  without 
cause,  and  in  violation  of  a  contract,  is  there  a 
presumption  that  he  could  obtain  other  like 
employment  in  three  months?  The  referee  has 
determined  that  the  defendant  could  find  em- 
ployment at  the  same  rate  in  three  months. 
This  is  not  usually  attainable,  and  is  not  to  be 
presumed.  If  he  had  decided  that  he  might 
have  obtained  employment  as  a  common  labor- 
er at  the  rate  paid  for  such  service,  it  would 
have  been  more  reasonable,  for  the  demand 
for  common  labor  is  constant  and  uniform,  but 
the  business  in  question  is  peculiar,  and  the 
call  for  it  limited.  The  defendant  was  not 
bound  to  show  that  he  had  sought  employment 
and  could  procure  none.  The  burden  of  prov- 
ing a  fact  rests  with  him  who  asserts  it, and  who 
would  avail  himself  of  it.  The  defendants  set 
up  that  the  plaintiff  was  willfully  out  of  em- 
ployment; but  idleness  is  a  vice,  and  a  derelic- 
tion of  duty  is  never  presumed.  Starr  v.  Peek, 
I  Hill,  272.  In  Sill  v.  Thomas,  8  Carr.  &  P.  ,762, 
an  action  for  an  attorney's  bill  was  defended 
on  the  ground  that  the  plaintiff  had  not  com- 
municated to  his  client  an  advantageous  offer 
of  compromise,  but  the  court  held  that  it  was 
to  be  presumed  that  the  communication  was 
made  until  the  contrary  was  shown.  Again; 
every  presumption  should  be  made  against  a 
wrong-doer.  Armory  v.  Delamirie,  1  Str.,  505. 
The  onus  probandi  is  frequently  adjusted  upon 
considerations  relating  to  the  facility  which 
one  party  has  over  the  other  of  proving  the 
disputed  fact.  Greenl.  Ev.,  90,  sec.  79;  1  Gall., 
498.  If,  in  fact,  situations  such  as  the  plaintiff 
had  held  were  obtainable,  it  might  easily  have 
been  shown  by  the  defendants;  but  if  the  plaint- 
iff had  made  many  applications  and  failed,  it 
612*]  *might  still  have  been  urged  that  the 
fact  that  no  opportunity  of  employment  existed 
had  not  been  proved.  On  the  other  hand,  one 
opportunity  shown  by  defendants  to  exist  of 
which  they  had  notified  the  plaintiff  would 
have  proved  their  case. 

Mr.  M.  T.  Reynolds,  for  defendants,  re- 
lied upon  Shannon  v.  Comstock  and  Heckscher 
v.  McCrea,  cited  supra.  The  measure  of  dam- 
ages is  the  loss  that  the  party  has  really  sus- 
tained; and  if  the  plaintiff  could  remain  idle 
and  recover  the  whole  amount  of  salary,  upon 
the  same  principle  if  he  had  left  without  leave 
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or  a  valid  reason  the  defendants  could  have 
ceased  using  their  railroad  and  recovered  from 
him  the  year's  profits.  It  is  not  necessary  to 
contend  that  the  plaintiff  could  have  obtained 
employment  as  superintendent  of  a  railroad. 
There  were  many  branches  of  industry  open  to 
him;  and  even  if  it  had  been  shown  that  he 
could  find  no  employment  he  is  not  entitled 
to  the  same  compensation,  for  a  life  of  ease  and 
enjoyment  with  leisure  for  mental  improve- 
ment, which  he  would  have  earned  in  a  labori- 
ous occupation.  Suppose  the  engagement  had 
been  for  the  plaintiff's  life:  on  the  principle 
urged  he  would  have  been  entitled  to  a  pension 
equal  to  full  pay  as  long  as  he  lived.  Slight 
evidence  changes  the  onus.  The  salary  which 
the  plaintiff  contracted  for  is  presumptive  evi- 
dence that  he  is  a  man  of  talent  and  acquire- 
ments. Such  a  man  can  always  command  em- 
ployment. 

By  the  Court,  Beardsley,  J.  As  a  general 
principle,  nothing  is  better  settled  than  that 
upon  these  facts  the  plaintiff  is  entitled  to  re- 
cover full  pay  for  the  entire  year.  He  was 
ready  during  the  whole  time  to  perform  his 
agreement,  and  was  in  no  respect  in  fault.  The 
contract  was  in  full  force  in  favor  of  the  plaint- 
iff although  it  had  been  broken  by  the  defend- 
ants. In  general,  in  such  cases,  the  plaintiff  has 
a  right  to  full  pay.  The  rule  has  been  applied 
to  contracts  for  the  hire  of  clerks,  agents  and 
laborers,  for  a  year  or  a  shorter  time,  as  also  to 
the  hire  of  domestic  servants,  where  the  con- 
tract may  usually  be  determined  by  a  month's 
notice,  or  on  payment  of  a  month's  wages. 
*The  authorities  are  full  and  decisive  1*613 
upon  this  subject.  Chit.  Cont.,  5th  Am.  ed., 
575-581;  1  Chit,  Gen.  Pr.,  72-83;  Browne,  Ac- 
tions at  Law,  181-185,  504,505;  Beeston  v.  Coll- 
yer,  4  Bing.,  309;  Fawcett  v.  Cash,  5  B.  &  Ad., 
904;  Williams  v.  Byrne,  7  Ad.  &  Ell.,  177; 
French  v.  Brookes,  6  Bing.,  354;  Oandell  v.  Pon- 
tigny, 4  Camp.,  375;  Robinson  v.  Hindman,  3 
Esp.,  235;  Smith  v.  Kingsford,  3  Scott,  279; 
Smith  v.  Hayward,  7  Ad.  &  Ell.,  544.(a)  In  no 
case  which  I  have  been  able  to  find,  and  we 
were  referred  to  none  of  that  character,  has  it 
ever  been  held  or  even  urged  by  counsel,  that 
the  amount  agreed  to  be  paid  should  be  re- 
duced, upon  the  supposition  that  the  person 
dismissed  might  have  found  other  employment 
for  the  whole  or  some  part  of  the  unexpired 
term  during  which  he  had  engaged  to  serve  the 
defendant.  And  yet  this  objection  might  be 
taken  in  every  such  case,  and  in  most  of  them 
the  presumption  would  be  much  more  forcible 
than  in  the  case  at  bar.  The  entire  novelty  of 
such  a  defense  affords  a  very  strong  if  not  a  de- 
cisive argument  against  its  solidity.  Duke  of 
Newcastle  v.  Clark,  8  Taunt.,  602.  Nor  do  I 
find  any  case  in  which  it  was  proved  that  other 
employment  was  offered  to  the  plaintiff  after 
his  dismissal,  and  that  his  recovery  was  defeat- 
ed or  diminished  because  he  refused  to  accept 
of  such  proffered  employment. 

It  has,  however,  been  held,  and  rightly  so, 
as  I  think,  that  where  a  seaman  hired  for  the 
outward  and  return  voyage,  was  improperly 
dismissed  by  the  captain  before  the  service  was 

(a)  The  rule  of  damages  against  the  employer  for 
the  breach  of  a  contract  to  perform  mechanical  work 
by  the  piece.  Is  different.  See,  Clark  v.  Marslglia,  1 
Denio,  317. 
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•completed,  a  recovery  of  wages  by  the  seaman 
for  the  whole  time,  was  proper,  deducting 
what  he  had  otherwise  received  for  his  services 
after  his  dismissal  and  during  the  time  for 
which  his  employer  was  bound  to  make  pay- 
ment. Abb.  Ship,  4th  Am.  ed.,  442,443; 
Hoytv.  Wildfire,  3  Johns.,  518;  Wardv.  Ames, 
D  Id  138  ;  Emerson  v.  Rowland,  1  Mason, 
51,  52. 

And  upon  the  same  principle,  where  a  mer- 
6 1 4*]  chant  engages  to  *f  urnish  a  given  quan- 
tity of  freight  for  a  ship,  for  a  particular  voy- 
age, and  fails  to  do  so,  he  must  pay  dead 
freight,  to  the  amount  so  agreed  by  him,  de- 
ducting whatever  may  have  been  received  from 
other  persons  for  freight  taken  in  lieu  of  that 
which  the  merchant  had  stipulated  to  furnish. 
Abb.,  277,  278;  Puller  v.  Staniforth,  11  East, 
•232;  Puller  v.  Halliday,  12  Id.,  494 ;  Kleine  v. 
Catara,  2  Gall.,  66,  73.  Upon  this  principle, 
AS  I  understand,  the  case  of  Sliannon  v.  Com- 
Mock,  21  Wend.,  457,  was  decided.  The  de- 
fendants there  engaged  to  pay  the  plaintiffs  $55 
for  the  transportation  of  a  certain  number  of 
horses  on  the  canal,  from  Whitehall  to  Albany, 
but  failed  to  comply  with  their  agreement.  An 
.action  was  thereupon  brought  to  recover  the 
$55,  and  the  contract  and  its  violation  having 
been  shown,  "the  defendants  offered  to  prove 
that  the  damages  sustained  by  the  plaintiffs  did 
Dot  exceed  five  dollars."  What  facts  were  of- 
fered to  be  given  in  evidence  in  order  to  estab 
lish  this  result,  cannot  be  collected  with  abso- 
lute certainty  from  the  report  of  the  case,  but  it 
-does  not  appear  that  any  objection  was  made 
to  the  form  of  the  offer,  and  the  report  shows 
that  the  evidence  was  objected  to  and  excluded. 
I  infer,  then,  that  the  offer  of  the  defendants 
was  to  show,  by  competent  evidence,  that  the 
plaintiffs  took  other  freight  on  board  their  boat 
instead  of  the  horses.so  that  their  loss  by  the  vio- 
lation of  this  contract,  was  but  small.  Upon  the 
ground  already  stated  that  loss  was  the  amount 
the  plaintiffs  were  in  law  and  justice  entitled 
to  recover.  So  this  court  held,  and  as  the  evi- 
dence had  been  rejected  in  the  court  below  the 
judgment  was  reversed.  The  views  of  the 
CMncellor,  as  stated  in  the  case  of  Taylor  v. 
Read,  4  Paige,  571,  are  to  the  same  effect,  and 
the  propriety  of  the  rule  seems  to  me  too  ap- 
parent to  admit  of  doubt. 

In  these  cases  it  appeared,  or  was  offered  to 
be  shown,  that  the  plaintiffs  had,  in  fact,  per- 
formed services  for  others,  and  for  which  they 
had  been  paid,  in  lieu  of  those  they  had  bound 
themselves  to  perform  for  the  defendants,  and 
which  the  latter  had  refused  to  receive.  In 
HeckscJier  v.  McCrea,  24  Wend.,  304,  the  court 
•615*]  went  a  step  further.  That  case  *arose 
in  the  Superior  Court  of  the  City  of  N.  Y., 
where  McCrea  was  plaintiff.  It  was  an  action 
for  dead  freight  which  the .  plaintiff  claimed 
under  a  special  contract  with  the  defendants. 
They  had  agreed  with  the  plaintiff  to  furnish 
a  given  number  of  tons  of  freight,  at  a  certain 
price,  for  a  return  cargo  from  China  to  N.  Y., 
in  the  plaintiff's  ship.  A  part  of  the  freight 
was  furnished  by  the  defendants,  as  agreed, 
but  they  fell  short  about  one  hundred  and  thirty 
tons.  The  agents  for  the  defendants  at  Canton 
where  the  ship  then  was,  having  no  more 
freight  to  put  on  board  for  the  defendants,  of- 
fered to  supply  the  deficiency  from  the  goods 
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of  other  persons  in  their  hands,  which  the 
agents  were  authorized  to  ship  to  the  U,  S. ; 
such  shipment  to  be  made  at  a  reduced,  al- 
though at  the  then  current  rate,  but  with  an 
express  agreement  that  receiving  this  freight 
on  such  reduced  terms  should  not  interfere 
with  the  original  arrangement  between  the  par- 
ties to  this  suit.  This  offer  was  declined,  and 
to  the  extent  of  this  deficiency  the  ship  came 
home  empty.  The  action  was  to  recover  for 
this  deficient  freight.  The  court  held  that  the 
plaintiff  should  have  taken  the  freight  offered, 
although  at  a  rate  below  what  the  defendants 
had  agreed  to  pay;  that  so  far  it  would  have 
relieved  the  defendants  without  doing  injury 
to  the  plaintiff,  and  by  which  about  two  thirds 
of  the  amount  now  claimed  might  have  been 
saved. 

In  all  the  cases  I  have  cited,  the  facts  on 
which  the  delinquent  party  sought  to  bring  the 
amount  to  be  recovered,  below  the  sum  agreed 
to  be  paid,  were  proved  or  offered  to  be  proved 
on  the  trial.  Nothing  was  left  to  inference  or 
presumption,  and  it  was  virtually  conceded 
that  the  onus  of  the  defense  rested  on  the  de- 
fendant. They  are,  also,  cases  in  which  the 
plaintiffs  had  either  earned  and  received  mon- 
ey from  others,  during  the  time  when  they 
must  have  been  employed  in  fulfilling  their 
contract  with  the  defendants,  or  in  which  they 
might  have  earned  it  in  a  business  of  the  same 
character  and  description  with  that  which  they 
had  engaged  with  the  defendants  to  perform. 

The  principles  established  by  the  cases  re- 
ferred to,  seem  to  me  just,  and  although  I  have 
found  no  case  in  which  they  have  *been[*616 
applied  to  such  an  engagement  as  that  between 
these  parties,  still  I  should  have  no  hesitation, 
where  the  facts  would  allow  it  to  be  done,  to 
apply  them  to  such  a  case  as  this. 

But  first  of  all  the  defense  set  up  should  be 
proved  by  the  one  who  sets  it  up.  He  seeks  to 
be  benefited  by  a  particular  matter  of  fact,  and 
he  should,  therefore,  prove  the  matter  alleged 
by  him.  The  rule  requires  him  to  prove  an  af- 
firmative fact.whereas  the  opposite  rule  would 
call  upon  the  plaintiff  to  prove  a  negative,  and 
therefore  the  proof  should  come  from  the  de- 
fendant. He  is  the  wrong-doer,  and  presump- 
tions, between  him  and  the  person  wronged, 
should  be  made  in  favor  of  the  latter.  For 
this  reason,  therefore,  the  onus  must  in  all  such 
cases  be  upon  the  defendant. 

Had  it  been  shown,  in  the  case  at  bar,  that 
the  plaintiff,  after  his  dismissal,  had  engaged 
in  other  business,  that  might  very  well  have 
reduced  the  amount  which  the  defendants 
otherwise  ought  to  pay.  For  this  the  cases  I 
have  referred  to  wo'uld  furnish  sufficient  au- 
thority. But  here,  it  appears  that  the  plaintiff 
was  not  occupied  during  any  part  of  the  time 
from  the  period  of  dismissal  to  the  close  of  the 
year. 

Again;  had  it  been  shown  on  the  trial,  that 
employment  of  the  same  general  nature  and 
description  with  that  which  the  contract  be- 
tween these  parties  contemplated  had  been  of- 
fered to  the  plaintiff  and  had  been  refused  by 
him,  that  might  have  furnished  a  ground  for 
reducing  the  recovery  below  the  stipulated 
amount.  It  should  have  been  business  of  the 
same  character  and  description,  and  to  be  car- 
ried on  in  the  same  region.  The  defendants 
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had  agreed  to  employ  the  plaintiff  in  superin- 
tending a  railroad  from  Albany  to  Schenecta- 
dy,  and  they  cannot  insist  that  he  should,  in 
order  to  relieve  their  pockets.take  up  the  busi- 
ness of  a  farmer  or  a  merchant.  Nor  could 
they  require  him  to  leave  his  home  and  place 
of  residence,  to  engage  in  business  of  the  same 
character  with  that  in  which  he  had  been  em- 
ployed by  the  defendants. 

I  think  we  cannot,  as  between  these  parties, 
presume  that  the  plaintiff  might  have  been  so 
employed  and  that  he  refused;  and,  therefore, 
the  report,  in  my  judgment,  should  be  set 
617*]  aside.  If  *the  defendants  can  prove 
that  such  employment  was  offered,  it  may  re- 
duce the  amount  otherwise  recoverable;  but  if 
such  proof  shall  not  be  given,  the  report,  I 
think,  should  be  for  the  salary  at  $1,500  a 
year,  and  rent  at  $150,  and  for  a  full  year,  de 
ducting  the  amount  which  may  have  been 
paid  towards  the  same. 

Report  set  aside. 

Contract  of  employment— Breach  of— Recovery  of 
stipulated  compensation.  Distinguished— 19  N.  Y., 

m. 

Reviewed— 65  Pa.  St.,  462. 

Cited  in— 52  Barb.,  42 ;  59  Barb.,  579,  «.;  26  How.  Pr., 
530 : 14  Abb.  N.  S.,  154 ;  7  Abb.  N.  C.,  471 ;  4  Daly,  410 : 

6  Wall.,  298 ;  38  Cal.,  666 ;  31  Ind.,  440 ;  22  Minn.,  237  ;  9 
N.  W.  Rep.,  804. 

Diminution  or  reduction  of  damages— What  may 
be  shown.  Cited  in-28  N.  Y.,  77  ;  61  N.  Y.,  371 ;  19 
Am.  Rep.,  290, 291 ;  3  Abb.  App.  Dec..  181 ;  4  Abb.  App. 
Dec.,  378 ;  8  Barb.,  425  ;  52  Barb.,  42  :  33  How.  Pr.,419 ; 

7  Abb.  N.  C.,  471 :  2  Hilt.,  300 ;  6  Wall.,  298  ;  14  Allen, 
413 ;  31  Ind.,  440 ;  33  Ind.,  63  ;  5  Am.  Rep..  183 ;  79  N.  C., 
115 ;  28  Am.  Rep.,  308 ;  64  Ala,,  308 ;  38  Am.  Rep.,  11. 

Novelty  of  action  or  claim— Presumption  of  in- 
validity from.  Cited  in-35  N.  Y.,216;  4  Trans.  App., 
528. 

Onus  probandi— Rests  on  party  having  affirmative. 
Cited  in— 41  N.  Y.,  566 ;  1  Am.  Rep.,  452  ;  1  Lans..  140 ; 
63  Barb.,  182 ;  1  Hilt.,  97 ;  79  N.  C.  115 ;  28  Am.  Rep., 
308. 

Wrong-doer  and  party  injured — Presumptions  in 
favor  of  latter  in  reference  to  disputed  facts.  Cited 
in-12  Barb.,  470 ;  21  Barb.,  275  ;  63  Barb.,  182. 


FOSHAY  v.  FERGUSON. 

Malicious  Prosecution — Proofs — Probable  Cause 
—  What  Is. 

An  action  for  malicious  prosecution  cannot  be 
maintained  without  showing  the  absence  of  proba- 
ble cause,  in  addition  to  proof  of  express  malice. 

Probable  cause  is  a  reasonable  suspicion  support- 
ed by  circumstances.sufflcient  to  warrant  a  cautious 
man  in  the  belief  that  the  person  accused  is  guilty 
of  the  offense  charged ;  and  such  cause  will  afford  a 
defense  to  the  action  for  malicious  prosecution, 
however  innocent  the  plaintiff  may  be. 

But  the  facts  inducing  the  suspicion  must  be 
known  to  the  defendant,  or  he  must  have  had  in- 


NOTE.— Malicious  prosecution — Actual  malice  and 
want  of  probable  cause  must  be  shown  by  the  plaintiff. 
Vanduzor  v.  Linderman,  10  Johns.,  106 ;  Besson  v. 
Southard,  10  N.  Y.,  236 ;  Bulkeley  v.  Smith,  2  Duer, 
261 ;  Miller  v.  Milligan,  48  Barb.,  30 ;  Vanderbilt  v. 
Mathis,  5  Duer,  304;  Richardson  v.  Virtue,  2  Hun, 
208 ;  Kingsbury  v.  Garden,  45  Super.  Ct.,  224 ;  Rhodes 
v.  Brandt,  21  Hun,  1 ;  Fagnan  v.  Knox,  66  N.  Y.,  525: 
Heyne  v.  Blair.  62  N.  Y.,  19:  Thaule  v.  Krekeler,  81 
N.  Y..  428 ;  Harkrader  v.  Moore.  44  Cal.,  144 ;  Deitz 
v.  Langntt,  63  Pa.  St.,  234 :  Cook  v.  Walker,  30  Ga., 
519 :  Ganea  v.  S.  P.  Ry.  Co.,  51  Cal..  140 ;  Glaze  v. 
Whitley,  5  Oreg.,  164 ;  Dickinson  v.  Maynard,  20  La. 
Ann.,  66. 

Want  of  probable  cause  cannot  be  inferred  from 
proof  of  malice,  but  malice  may  be  inferred  from 
want  of  probable  cause.  Heyne  v.  Blair,  62  N.  Y., 
19 :  Lawyer  v.  Loomis.  3  Sup.  Ct.,  393 ;  Mitchinson  v. 
Cross,  58  111.,  366;  Horn  v.  Boon.  3  Strob.,  307: 
Wheeler  v.  Nesbitt,  65  U.  S.,  544  (Book  XVI.  765,  note 
in  Law.  ed.);  Button  v.  Johnstone.  1 T.  R.,  493. 
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formation  of  them  at  the  time  of  commencing  the 
prosecution,  or  they  will  not  avail  him.  Per  Bron- 
son,  Ch.  J. 

Where,  in  an  action  for  maliciously  indicting  the 
plaintiff  for  stealing  cattle,  it  appeared  that  the 
plaintiff  who  was  driving  cattle  to  market,  had,  on 
passing  the  defendant's  farm  received  into  his  drove 
two  of  the  defendant's  cattle,  and  had  proceeded  on 
his  journey  with  them  seventy  miles,  when  he  was 
overtaken  by  the  defendant  who  charged  him  with 
the  theft,  and  the  plaintiff  paid  him  a  large  sum  to 
settle  the  affair ;  and  the  defendant  was  likewise  in- 
formed that  the  plaintiff  had  on  his  route  driven  off 
cattle  belonging  to  another  person ;  held,  that  the 
action  would  not  lie  though  it  was  shown  that  the 
plaintiff  had  instituted  the  prosecution  from  mali- 
cious motives.and  the  defendant  bad  been  acquitted. 

Citations-3  Wash.  (C.  C.),37  ;  3  Ired.,  289 ;  4  Ired., 
392  ;  3  Bing.,  950 ;  5  Watts  &  S.,  438. 

ACTION  for  a  malicious  prosecution,  tried 
before  Ruggles,  C.  Judge,  at  the  Westches- 
ter  Circuit,  in  November,  1843.  The  defend- 
ant had  charged  the  plaintiff  with  stealing  two- 
of  the  defendant's  yearling  cattle,  for  which 
the  plaintiff  was  indicted  in  Oneida  Co.,  in 
December,  1840;  and  he  was  tried  and  acquitied 
in  March  following.  The  leading  features  of 
the  case,  so  far  as  they  were  known  to  the  de- 
fendant at  the  time  he  went  before  the  grand 
jury,  were  as  follows.  The  defendant  lived  in 
Herkimer  Co.  He  owned  a  farm  in  Oneida, 
Co.  north  of  *Rome,  where  he  kept  [*6 1  S- 
cattle,  under  the  charge  of  one  Lambert.  In 
the  fall  of  1840,  the  plaintiff  passed  this  farm 
with  a  drove  of  cattle;  and  Lambert  discovered 
the  next  day  that  a  number  of  the  defendant's- 
yearling  cattle  were  missing.  He  followed  in 
the  route  of  the  drove,  and  found  all  but  twa 
or  three  of  the  cattle.  While  he  was  continu- 
ing the  search  for  those,  he  learned  from  one 
Gage,  that  several  of  his  cattle  had  been  driven 
away;  that  he  had  pursued  and  overtaken  the 
drove  at  Paris;  had  regained  his  cattle,  and  the 
drover  had  settled  with  him.  Gage  was  then 
returning  with  his  cattle,  and  told  Lambert  he 
had  no  doubt  the  defendant's  cattle  were  in  the 
drove.  Lambert  then  went  to  the  defendant 
with  this  information;  and  they  pursued  and 
overtook  the  drove  at  Sharon,  about  70  miles- 
from  Rome,  where  they  had  stopped  for  the 
night.  The  plaintiff  owned  and  was  with  the 
drove.  The  defendant  went  into  the  lot  with 
the  plaintiff  to  examine  the  cattle,  under  the 
pretense  that  he  wanted  to  purchase,  and  there 
the  defendant  found  two  of  his  yearlings.  On 
being  asked  what  he  paid  for  such  yearlings,, 
the  plaintiff  answered  that  he  could  not  tell; 
that  his  partner  had  purchased  them.  The  de- 
fendant then  told  the  plaintiff  that  he  did  not 
buy  the  cattle  at  all,  but  took  them  from  him, 
and  drove  them  off.  He  charged  the  plaintiff 
with  stealing  the  cattle,  and  said  he  had  a  war- 
rant for  him,  and  would  take  him  back  ta 
Rome.  The  plaintiff  said  he  had  rather  settle 
it;  said  he  had  never  been  caught  in  such  a 
scrape  before;  that  he  had  got  his  foot  in,  and 
must  get  out  of  it  as  well  as  he  could.  The 
next  morning  the  parties  settled  the  matter, 
and  passed  receipts;  the  plaintiff  paid  the  de- 
fendant $200  in  cattle  and  $10  in  money;  and 
the  plaintiff  kept  the  defendant's  two  yearlings, 
which  were  worth  about  $10.  The  plaintiff 
went  on  with  the  drove  to  Westchester,  where 
he  resided.  Soon  after  the  defendant  returned 
home,  and  before  he  went  before  the  grand 
jury  he  saw  Gage,  who  told  him  about  the 
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plaintiff's  having  driven  off  his  cattle;  and  both 
expressed  the  opinion  that  all  was  not  right 
with  the  drover.  The  plaintiff  soon  afterwards 
brought  two  suits  against  the  defendant — one 
for  slander  in  charging  him  with  stealing  the 
cattle;  and  an  action  of  trover  to  recover  the 
619*]  value  of  the  cattle  *which  the  defend- 
ant received  on  the  settlement.  The  defend- 
ant then  went  before  the  grand  jury.  Evidence 
was  given  tending  to  show  that  the  plaintiff 
was  not  guilty  of  larceny,  and  that  the  defend- 
ant acted  maliciously  in  making  the  complaint. 
On*  the  trial  of  the  indictment,  the  plaintiff  was 
not  acquitted  on  the  case  made  by  the  people; 
but  called  witnesses  on  his  part.  In  this  ac- 
tion the  jury  found  a  verdict  for  the  plaintiff 
for  $250  damages. 

Messrs.  H.  Spencer  and  J.  A.  Spencer, 
for  defendant,  moved  for  a  new  trial  on  a  case. 

Mr.  M.  T.  Reynolds,  for  plaintiff,  cited  1 
Greenl.,  135;  3  Dev.,  454;  3  Wash.  (C.  C.),  81; 
4  B.  &  C.,  21;  11  Ad.  &  El.,  483;  3  Bing.  (N. 
C.),  950;  4  Ired.,  389;  Bull.  N.  P.,  14. 

By  the  Court,  Bronson,  Ch.  J.  There  was 
evidence  enough  in  the  case  to  warrant  the 
jury  in  finding  that  the  defendant  set  the  pros- 
ecution in  motion  from  a  bad  motive.  But 
all  the  books  agree,  that  proof  of  express  mal- 
ice is  not  enough,  without  showing  also  the 
want  of  probable  cause.  Probable  cause  has 
been  defined,  a  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficiently  strong 
in  themselves  to  warrant  a  cautious  man  in  the 
belief,  that  the  person  accused  is  guilty  of  the 
offense  with  which  he  is  charged.  Munns  v. 
Nemours,  3  Wash.  (C.  C.),  37.  However  in- 
nocent the  plaintiff  may  have  been  of  the  crime 
laid  to  his  charge,  it  is  enough  for  the  defend- 
ant to  show,  that  he  had  reasonable  grounds 
for  believing  him  guilty  at  the  time  the  charge 
was  made.  In  Swain  v.  Stafford,  3  Ired.,  (N. 
C.),  289,  and  4  Id.,  392,  the  action  was  brought 
against  the  defendant,  who  was  a  merchant, 
for  charging  the  plaintiff  with  stealing  a  piece 
of  ribbon  from  his  store.  At  the  time  the  com- 
plaint was  made,  the  defendant  had  received 
such  information  as  induced  a  belief  of  the 
plaintiff's  guilt;  and  although  it  afterwards 
turned  out  that  the  property  had  not  been 
taken  by  any  one,  and  was  never  out  of  the  de- 
fendant's possession,  it  was  held  that  an  action 
for  malicious  prosecution  could  not  be  sup- 
ported. The  doctrine  that  probable  cause  de- 
O2O*]  pends  on  the  knowledge  or  *informa- 
tion  which  the  prosecutor  had  at  the  time  the 
charge  was  made,  has  been  carried  to  a  great 
length.  In  Delegal  v.  Highley,  3  Bing.  (N.  C.), 
950,  which  was  an  action  for  maliciously  and 
without  probable  cause  procuring  a  third  per- 
son to  charge  the  plaintiff  with  a  criminal  of- 
fense, the  defendant  pleaded  specially,  show- 
ing that  the  plaintiff  was  guilty  of  the  offense 
which  had  been  laid  to  his  charge;  and  the 
plea  was  held  bad  in  substance,  because  it  did 
not  show  that  the  defendant,  at  the  time  the 
charge  was  made,  had  been  informed,  or  knew 
the  facts  on  which  the  charge  rested.  The 
question  of  probable  cause  does  not  turn  on  the 
actual  guilt  or  innocence  of  the  accused;  but 
upon  the  belief  of  the  prosecutor  concerning 
such  guilt  or  innocence.  Seibert  v.  Price,  5 
Watts  &S.,  438. 
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Without  going  into  a  particular  examination 
of  the  evidence  in  this  case,  it  is  enough  to  say 
that  the  defendant,  at  the  time  he  went  before 
the  grand  jury,  had  strong  grounds  for  believ- 
ing that  the  plaintiff  had  stolen  the  cattle;  and, 
so  far  as  appears,  not  a  single  fact  had  then 
come  to  his  knowledge  which  was  calculated 
to  induce  a  different  opinion.  Although  the 
plaintiff  was  in  fact  innocent,  there  would  be 
no  color  for  this  action,  if  it  were  not  for  the 
fact  that  the  defendant  settled  the  matter  with 
the  plaintiff,  instead  of  proceeding  against  him 
for  the  supposed  offense.  If  the  parties  intend- 
ed the  settlement  should  extend  so  far  as  to 
cover  up  and  prevent  a  criminal  prosecution, 
the  defendant  was  guilty  of  compounding  a 
felony.  And  the  fact  that  he  made  no  com- 
plaint until  the  plaintiff  commenced  the  two 
suits  against  him,  goes  far  to  show  that  he  was 
obnoxious  to  that  charge;  and  that  he  was 
governed  more  by  his  own  interest  than  by  a 
proper  regard  to  the  cause  of  public  justice. 
But  however  culpable  the  defendant  may  have 
been  for  neglecting  his  duty  to  the  public, that 
cannot  be  made  the  foundation  of  a  private 
action  by  the  plaintiff.  Although  the  defend- 
ant may  have  agreed  not  to  prosecute,  and  the 
complaint  may  have  been  afterwards  made 
from  a  malicious  feeling  towards  the  plaintiff, 
still  the  fact  of  probable  cause  remains;  and 
so  long  as  it  exists,  it  is  a  complete  defense. 
There  is  enough  in  the  defendant's  conduct  to 
induce  a  rigid  scrutiny  of  the  defense.  But  if 
*upon  such  scrutiny  it  appear,  that  he  [*621 
had  reasonable  grounds  for  believing  the 
plaintiff  guilty,  and  there  is  nothing  to  show 
that  he  did  not  actually  entertain  that  belief, 
there  is  no  principle  upon  which  the  action 
can  be  supported. 

On  a  careful  examination  of  the  case,  I  am 
of  opinion  that  the  verdict  was  clearly  wrong. 
But  as  the  charge  of  the  judge  is  not  given, we 
must  presume  that  the  case  was  properly  sub- 
mitted to  the  jury;  and  a  new  trial  can,  there- 
fore, only  be  had  on  payment  of  costs. 

Ordered  accordingly. 

Criticised-48  Barb.,  33. 

Cited  in— 53  N.  Y.,  17 ;  62  N.  Y.,  22 ;  6  Barb.,  86 ;  10 
Barb..  66  :  32  Barb.,  549 :  58  Barb.,  431  : 1  T.  &  C.,  457  ; 
3  T.  &  C.,  265 ;  18  How.  Pr.,  570 ;  20  How.  Pr.,  482 ;  46 
How.  Pr.,  39 :  9  Abb.  Pr.,  98 ;  10  Abb.  Pr.,  10 ;  12  Abb. 
Pr.,  223 ;  7  Rob.,  66 :  39  Super.,  387 ;  4  E.  D.  S.,  12 ;  2 
Hilt..  494;  24  How.  U.  S.,  550 :  97  TJ.  S.,  645 ;  98  U.  S.» 
301 ;  77  111.,  40,  42 ;  49  Ind.,  157 ;  19  Am.  Rep.,  678. 


DOWE  v.  SCHUTT  ET  AL. 

Usury — Exchange  of  Notes — Transfer  at  Dis- 
count Greater  than  Legal  Interest — Representa- 
tions That  Paper  Was  Business  Paper. 

Where  cross  notes  are  made  and  specifically  ex- 
changed by  the  makers,  each  note  is  the  proper 
debt  of  the  maker  thereof,  and  each  holder  is  a  pur- 
chaser for  value.  Per  Beardsley,  J. 

And  if  such  notes  are  transferred  at  a  discount 
beyond  the  legal  rate  of  interest,  the  makers  can- 
not set  up  usury  against  the  indorsees.  Per  Beards- 
ley,  J. 


NOTE.—  Usury— New  securities. 

Where  the  original  loan  was  usurious,  all  subse- 
quent securities  therefor,  however  remote  or  often 
renewed,  are  likewise  affected. 

But  a  security  valid  in  its  inception  is  not  affected 
by  a  subsequent  usurious  agreement.  See  Steele  v. 
W  hippie,  21  Wend.,  103,  note,  and  notes  cited. 
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Where  one  made  a  note  for  the  accommodation 
of  the  payee,  who  grave  the  maker  security  that  it 
should  be  paid  when  due,  and  then  transferred  it  at 
a  greater  discount  than  the  legal  rate ;  held,  that 
such  note  had  no  inception  untilsuch  transfer,  and 
that  it  was  void  for  usury. 

Held  also,  that  the  maker  could  set  up  the  defense 
of  usury,  although  the  payee  when  he  transferred 
the  note  had  represented  to  the  holder  that  it  was 
business  paper. 

And  where  upon  such  transfer  the  payee  informed 
the  holder  that  it  was  business  paper,  and  guaran- 
tied the  payment  of  it,  and  the  maker  after  it  fell 
due  took  it  up  and  gave  his  note  directly  to  the 
holder ;  held,  that  such  second  note  was  usurious. 

But  the  payee,  in  a  suit  upon  the  guaranty,  could 
not  set  up  usury.  Per  Beardsley,  J. 

And  if  the  maker  had  purchased  of  the  holder 
his  claim  on  the  guaranty  against  the  payee,  a  note 
#iven  as  the  consideration  of  such  purchase  would 
not  have  been  usurious.  Per  Beardsley,  J. 

Citations— 24  Wend.,  94;  Chit.  Bills.  10th  Am.  ed., 
708 ;  10  Paige,  326 ;  2  Hill,  522. 

A  SSUMPSIT  on  a  promissory  note,  tried  at 
-L\-  the  Tompkins  Circuit  in  August,  1844, 
before  Monell,  late  C.  Judge.  The  note  de- 
clared on  was  made  by  the  defendants,  dated 
April  16,  1841,  for  $253.84,  and  was  payable 
to  the  plaintiff  or  bearer  in  six  months  from 
date,  with  interest. 

<522*]  *The  defense  was  usury.  In  Janu- 
ary, 1840,  the  defendants  gave  their  note  to  one 
Southard  or  bearer  for  $250,  payable  in  one 
year,  with  interest,  which  he  transferred  to 
the  plaintiff  with  his  guaranty  indorsed  on  it, 
at  a  large  discount  beyond  the  legal  rate  of  in- 
terest. It  was  not  paid  up  when  it  fell  due, 
but  the  note  in  suit  was  afterwards  given  for 
the  balance  due  upon  it,  in  order  to  take  it  up. 
Evidence  was  given  to  show  that  before  the 
•defendants  gave  the  first  note  to  Southard  he 
agreed  to  turn  out  to  them  his  books  of  ac- 
count on  which  several  hundred  dollars  were 
due,  to  secure  the  payment  of  that  note  ;  but 
they  were  never  in  fact  turned  out.  The  plaint- 
iff gave  evidence  to  show  that  when  Southard 
transferred  the  first  note  to  him,  he  represent- 
ed it  to  be  a  business  note. 

The  judge  charged  the  jury  that  if  South- 
ard sold  and  transferred,  or  agreed  to  sell  and 
transfer  his  books  and  accounts  to  the  defend- 
ants as  a  consideration  for  the  first  note  given 
by  them,  it  was  a  business  note  valid  in  South- 
ard's hands,  and  that  the  plaintiff  in  that  case 
would  be  entitled  to  recover,  although  he  had 
discounted  it  at  an  usurious  rate  of  interest ; 
but  if  Southard  only  agreed  to  assign  the  books 
and  accounts  as  security,  then  the  note  was 
accommodation  and  not  business  paper,  and  if 
it  was  transferred  at  a  discount  beyond  the  le- 
gal rate  of  interest,  the  plaintiff  could  not  re- 
cover. The  plaintiff's  counsel  excepted  to  the 
last  proposition  of  the  charge.  He  requested 
the  judge  to  charge  that  even  though  the  note 
were  accommodation  paper,  if  it  was  sold  by 
Southard  to  the  plaintiff  as  business  paper  and 
represented  by  him  to  be  such,  and  was  pur- 
chased as  such  by  the  plaintiff  at  an  usurious 
rate,  upon  the  faith  of  such  representation, 
then  the  guaranty  of  Southard  was  a  valid 
contract,  and  the  defendants  by  executing  the 
note  in  suit  and  taking  up  Southard's  guaranty 
became  liable  to  the  plaintiff  to  the  extent  of 
Southard's  liability,  that  is,  for  the  amount  ad- 
vanced by  the  plaintiff  on  purchasing  the  first 
note.  The  judge  declined  to  charge  as  re- 
quested, but  on  the  contrary  instructed  the 
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jury  that  upon  the  facts  assumed  the  defend- 
ants would  not  be  liable.  The  jury  found  a 
verdict  for  the  defendants,  and  the  plaintiff 
moved  for  a  new  trial  on  a  case. 

*  Messrs.  E.  Sandford  and  G.  D.  [*(823 
Beers,  for  plaintiff.  1.  Where  negotiable  pa- 
per is  made  and  delivered  to  a  party  who  makes 
an  express  agreement  to  indemnify  the  maker, 
this  gives  the  paper  a  legal  inception,  and  it  is 
thenceforward  business  paper.  Cameron  v. 
Chappell,  24  Wend.,  94;  Rose  v.  Sims,  1  B.  & 
Ad. ,  521.  2.  A  party  representing  paper  which 
he  offers  to  transfer  to  be  business  paper,  can- 
not set  up  usury  against  the  purchaser  of  it  at 
a  discount.  Holmes  v.  Williams,  10  Paige,  326. 
The  guaranty  of  Southard  was  therefore  a  val- 
id contract  not  infected  with  usury.  The  pur- 
chase or  extinguishment  of  that  guaranty  was 
the  consideration  of  the  note  now  sought  to  be 
recovered.  The  note,  therefore,  is  free  from 
usury,  being  given  for  a  demand  of  which 
usury  could  not  be  predicated. 

Mr.  J.  A.  Spencer,  for  defendants,  was 
stopped  by  the  court. 

By  the  Court,  Beardsley,  J.  There  was  no 
error  in  the  charge  of  the  judge.  If  the  first 
note  had  been  given  in  consideration  of  a  sale 
and  transfer,  or  an  agreement  to  sell  and  trans- 
fer, to  the  defendants,  debts  then  due  to  South- 
ard, it  would  have  been  business  and  not  ac- 
commodation paper  in  his  hands.  It  would 
have  been  but  the  common  case  of  a  note  giv- 
en on  the  purchase  of  property  by  the  makers, 
and  which,  as  between  them  and  the  seller, 
they  would  be  bound  to  pay.  Where  cross  notes 
are  made,  and  specifically  exchanged  by  the 
makers,  each  note  is  the  proper  debt  of  the 
maker  thereof,  and  each  holder  is  a  purchaser 
for  value.  As  the  note  is  a  debt  due  to  the 
holder,  and  his  property,  he  may  sell  it  on 
such  terms  and  at  such  price  as  he  pleases.  It 
is  strictly  business  paper,  and  although  dis- 
counted on  usurious  terms,  that  cannot  affect 
its  validity  as  respects  the  maker.  Cameron 
v.  Chappett,  24  Wend.,  94,  and  authorities  re- 
ferred to;  Chit.  Bills,  10th  Am.  ed.,  708.  In 
such  cases  the  relation  of  principal  and  surety 
does  not  exist;  and  it  is  plain  that  a  promise  to 
indemnify  the  maker  would  not  be  implied. 
But  where  a  note  is  made  by  one  person  for 
the  benefit  of  another,  a  promise  to  indemnify 
the  maker  exists,  for  in  every  case  of  surety- 
ship such  a  promise  is  implied  *by  law  [*624 
where  none  has  been  expressly  made.  An  ac- 
commodation note  is  invalid  in  the  hands  of 
the  person  for  whose  benefit  it  was  made,  and 
if  discounted  for  him  at  an  usurious  rate,  it  is 
equally  invalid  in  the  hands  of  the  person  who 
thus  receives  it.  The  legal  attributes  of  ac- 
commodation paper  are  not  changed  by  a  prom- 
ise, performed  or  unperformed,  to  give  securi- 
ty for  its  payment  by  the  person  for  whose 
benefit  it  was  made.  It  is  still  but  accommo- 
dation paper.  The  person  for  whom  it  was 
made  cannot  collect  it.  As  to  him,  the  maker 
is  but  a  surety,  and  if  the  note  is  transferred 
on  usurious  terms,  it  is  void  in  the  hands  of 
the  person  who  thus  receives  it.  These  prin- 
ciples are  too  plain  to  require  a  reference  to 
authority  for  their  support.  Upon  this  part  of 
the  case,  therefore,  as  indeed  throughout,  the 
charge  was  unobjectionable. 
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But  although  the  first  note  may  have  been 
unavailable  in  the  hands  of  Southard,  having 
been  made  for  his  accommodation,  still,  if  he 
represented  it  to  be  business  paper,  and  it  was 
purchased  by  the  plaintiff  as  such,  relying 
upon  the  truth  of  that  representation,  then  al- 
though the  purchase  may  have  been  at  an  usu- 
rious rate,  yet,  as  between  the  plaintiff  and 
Southard,  there  would  be  no  usury,  and  the 
latter  would  be  bound  by  his  guaranty  that  the 
note  should  be  paid.  This,  however,  would 
not  change  the  character  of  the  note:  it  would, 
notwithstanding  the  false  representation  of 
Southard,  be,  as  to  the  makers,  usurious  and 
void.  Holmes  v.  Williams,  10  Paige,  326;  Dix 
v.  Van  Wyck,  2  Hill,  522.  And  the  note  in 
suit  having  been  given  by  the  makers,  for  a 
part  of  the  first  note  remaining  unpaid,  and  in 
substitution  for  their  liability  on  that  note,  is 
equally  invalid  with  the  first.  Had  these  de- 
fendants gone  to  the  plaintiff,  and  agreed  to 
purchase  of  him,  his  claim  upon  Southard, 
which  was  then  a  valid  debt  to  the  extent  of 
the  money  advanced,  and  had  the  note  in  suit 
been  given  upon  such  a  purchase,  it  might 
have  been  obligatory  within  the  principle  of 
the  case  of  Holmes  v.  Williams.  But  there  is  not 
a  scintilla  of  evidence,  nor  the  slightest  reason 
to  believe,  that  this  note  was  given  upon  any 
such  arrangement  or  on  any  such  considera- 
tion. The  guaranty  of  Southard  was  not 
thought  of  by  either  party,  and  the  note  was 
625*]  *a  mere  renewal  of  the  former  invalid 
security.  The  second  note,  therefore,  as  well 
as  the  first,  was  as  between  these  parties  void. 

New  trial  denied. 

Exchange  of  notes — Mutual  relation  of  holders — 
Discount— Usury.  Distinguished— 10  How.  Pr.,  319. 

Cited  in-3  N.  T.,  361 ;  10  N.  Y.,  200 ;  11  N.  Y.,  372 : 
17  N.  Y..  232 :  52  N.  Y.,  424 ;  90  N.  Y.,  308 ;  2  Keyes, 
38 ;  3  Keyes,  610 :  3  Abb.  App.  Dec.,  136 : 13  Hun,  157 : 
13  Barb.,  47  ;  4  Duer,  361 ;  6  Duer.  537 ;  103  Mass.,  322. 

Accommodation  note— Inception  of — Usury.  Dis- 
tinguished—81  N.  Y.,  372. 

Cited  in-13  N.  Y.,  316 ;  65  N.  Y.,  530 ;  2  Lans.,  55 ; 
11  Hun,  121 ;  15  Barb.,  321 ;  16  Barb.,  554 ;  33  Barb.,  85 : 
36  Barb.,  589 ;  4  Duer,  415 ;  6  Bos.,  147 ;  5  Allen,  136 ; 
31  Iowa,  448 ;  7  Am.  Rep.,  158. 

Usury  generally— What  is— Estoppel  from  assert- 
ing. Cited  in-22  N.  Y.,  316,  317  :  25  N.  Y.,  363 ;  31  N. 
Y.,  623 ;  3  Abb.  App.,  Dec.,  208 ;  3  Trans.  App.,  256 :  4 
Barb.,  499 :  7  Barb.,  649 ;  26  Barb.,  611 ;  29  Barb.,  575 : 
30  Barb.,  628  ;  35  Barb.,  435,  436 ;  17  How.  Pr.,  570 :  19 
How.  Pr.,  43 ;  35  How.  Pr.,  478 :  7  Abb.  Pr.,  31 ;  10 
Abb.  Pr.,  26 ;  5  Duer,  475. 


HEANEY  ET  AL.  ».  HEENEY  ET  AL. 

Docks — Implied  License  to  Vessel  to  Occupy — Re- 
sponsibility of  Dock  Owners  for  Casting  Ves- 
sel Adrift. 

There  is  an  implied  license  to  vessels  upon  naviga- 
ble waters  to  enter  and  occupy  docks  adjacent  to 
Midi  waters,  in  the  manner  and  for  the  purposes 
contemplated  by  their  erection;  but  such  license 
may  be  revoked  by  reasonable  notice  given  by  the 
owner  of  the  dock  to  persons  having  vessels  lying 
therein. 

If  the  owner  of  such  dock  unfasten  and  cast  loose 
a  vessel  lawfully  moored  at  the  same,  without  such 
notice,  he  is  liable  for  the  injury  which  may  be  oc- 
casioned to  such  vessel  thereby. 

And  the  damages  will  not  be  mitigated  by  proof 
that  the  owner  of  the  vessel,  after  it  had  been  will- 
fully unfastened  and  cast  adrift,  had  neglected  to 
take  such  measures  as  were  in  his  power  to  recover 
ind  secure  it. 

ACTION  on  the  case,  tried  at  the  Kings  Cir- 
cuit in  December,  1842,  before  Kent,  late 
)ENIO  2. 


C.  Judge.  The  suit  was  brought  to  recover  the 
value  of  a  vessel  called  a  barque,  belonging  to 
the  plaintiffs,  which,  as  was  alleged,  was  lying 
fastened  to  a  dock  in  the  East  River  in  the 
City  of  Brooklyn,  in  July,  1842,  when  the  de- 
fendants severed  the  fastenings  and  cast  her 
loose,  by  reason  of  which  she  floated  off  with 
the  tide  and  was  injured  and  rendered  worth- 
less. The  plaintiffs  gave  evidence  tending  to 
prove  the  facts  alleged.  It  appeared  that  the 
dock  was  in  the  possession  of  Heeney,  one  of 
the  defendants,  and  that  it  was  in  an  unfin- 
ished state,  and  that  the  vessel  was  fastened  to 
it  without  permission  having  been  obtained 
for  that  purpose.  There  was  some  evidence 
that  the  plaintiffs  claimed  to  be  owners  of  or 
to  have  an  interest  in  the  dock,  and  that  they 
moored  their  vessel  at  that  place  with  a  view 
to  take  possession  of  the  dock.  The  defend- 
ant Heeney  directed  the  other  defendant  to  un- 
fasten the  vessel  and  cast  her  off,  which  was 
accordingly  done.  Before  the  vessel  had  float- 
ed far,  and  while  she  might  have  been  over- 
taken with  a  boat  and  brought  back  at  a  mod- 
erate expense,  one  *of  the  plaintiffs  [*626 
came  to  the  place  and  saw  what  had  been  done 
but  made  no  effort  to  recover  her,  and  she  aft- 
erwards floated  off  and  grounded  against  Stat- 
en  Island,  and  was  much  injured  and  rendered 
nearly  worthless. 

The  judge  charged  the  jury  that  if  the  own- 
er of  lands  adjacent  to  arms  of  the  sea  build  a 
dock  for  landing  purposes,  if  it  be  unoccupied 
and  if  there  be  no  previous  prohibition  or  no- 
tice to  the  contrary,  the  owner  of  a  vessel  may 
attach  the  same  to  such  dock  and  let  her  re- 
main there,  paying  reasonable  wharfage,  until 
he  should  receive  notice  to  remove  her,  and 
that  the  proprietor  of  the  wharf  had  no  right 
to  set  her  adrift  without  giving  such  notice 
and  allowing  a  reasonabletimefor  her  to  be 
unmoored.  The  defendants'  counsel  excepted 
to  the  charge,  and  requested  the  judge  to  in- 
struct the  jury  that  if  the  plaintiffs  had  not 
used  reasonable  diligence  to  recover  the  ves- 
sel after  she  was  adrift,  they  were  entitled  only 
to  recover  such  damages  as  they  would  have 
sustained  if  they  had  used  such  diligence.  The 
judge  declined  to  charge  as  requested  and  the 
defendants  again  excepted.  The  jury  found  a 
verdict  for  the  plaintiffs,  and  the  defendants 
moved  for  a  new  trial  on  a  case 

Mr.  J.  A.  Lett,  for  defendants.  1.  The 
plaintiffs  had  no  right  to  fasten  their  vessel  to 
the  dock  in  question.  It  is  not  proved  to  have 
been  a  public  dock  and  does  not  appear  to  have 
been  finished  and  ready  for  use.  Besides,  the 
vessel  was  not  brought  there  in  the  way  of 
business,  but  in  order  to  take  possession  of  the 
dock.  2.  The  judge  erred  in  refusing  to  in- 
struct the  jury  as  requested.  The  plaintiffs  had 
no  right  to  suffer  their  vessel  to  drift  to  sea 
without  any  effort  to  save  her.  They  should 
have  used  the  necessary  means  to  bring  her 
back  and  the  damages  would  have  been  the 
expense  occasioned  by  doing  so;  and  the  jury 
should  have  been  instructed  to  allow  such  a 
sum  as  would  have  been  necessary  for  that 
purpose.  Brownett  v.  Flagler,  5  Hill,  282; 
Finch  v.  Brown,  13  Wend.,  601. 

Mr.  J.  T.  Brady,  for  plaintiffs.  1.  There 
is  an  implied  license  to  enter  a  dock  of  the 
same  nature  which  the  keeper  of  a  tavern 
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627*]  *holds  out  to  the  public  to  come  into 
his  house.  Bolt  v.  Stennet,  8  T.  R.,606;  Beards- 
lee  v.  French,  1  Conn.,  125.  2.  The  judge  laid 
down  the  correct  rule  on  the  question  of  dam- 
ages. Hanmer  v.  Wilsey,  17  Wend.,  91;  Otis 
v.  Jones,  21  Id.,  394. 

By  the  Court,  Jewett,  J.  I  am  of  opinion 
that  the  charge  to  the  jury  is  sustained  by  the 
principle  that  there  is  a  license  implied  by  law 
to  all  persons  navigating  public  waters,  to  oc- 
cupy such  erections  as  the  dock  in  question  in 
the  manner  and  for  the  purposes  contemplated 
by  the  owner,  and  for  which  they  are  con- 
structed; and  that  it  was  not  necessary  for  the 
plaintiffs  in  this  case  to  make  an  express  appli- 
cation to  the  owner  for  permission  to  do  so. 
The  keeping  such  dock,  like  keeping  an  inn, 
confers  a  general  license  to  all  persons  to  oc- 
cupy it  for  lawful  purposes.  The  mind  of  the 
owner  in  such  cases  is  presumed  to  assent  to 
such  acts. 

The  plaintiffs'  occupancy  being  lawful,  the 
defendants  could  not  terminate  it  by  setting 
their  vessel  adrift  so  as  to  endanger  its  safety, 
until  they  had  put  the  plaintiffs  in  fault.  That 
might  have  been  done  by  a  request  to  remove 
the  vessel  followed  by  neglect  or  refusal  on 
their  part  to  comply  with  it,  within  such  time 
as  under  the  circumstances  would  be  reason- 
able. If  the  plaintiffs'  entry  into  the  dock  had 
been  tortious,  then  indeed  the  defendants  had 
a  right  to  cut  loose  their  vessel  and  to  remove 
it  from  their  premises,  doing  no  unnecessary 
damage  in  order  to  the  enjoyment  of  their 
rights. 

The  injury  complained  of  was  voluntary, 
and  if  wrongful,  the  plaintiffs  were  under  no 
obligation,  legal  or  moral,  to  take  any  steps  to 
mitigate  the  consequences  to  the  defendants. 
A  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in— 59  N.  Y..  31 :  17  Am.  Rep.,  397 ;  11  Barb.. 
373 ;  20  Barb.,  251 ;  45  Wis.,  57 ;  3  Pin.,  107 ;  3  Chand., 
117 ;  54  Am.  Dec.,  165. 


628*]  *GREGORY  v.  STRYKER. 

Mechanics'  Lien — Repairs  to  Wagon — Mechan- 
ic's Interest  Could  Not  Be  Sold  on  Execution. 

Where  a  manufacturer  or  mechanic  agrees  to  con- 
struct a  particular  article  out  of  his  own  materials, 
the  property  of  the  article  until  its  completion  and 
delivery  is  in  the  maker,  and  not  in  him  for  whom 
it  is  made.  Per  Beardsley,  J. 

The  law  is  the  same  where  the  principal  part  of 
the  materials  are  furnished  by  the  manufacturer  or 
mechanic.  Per  Beardsley,  J. 

But  if  the  employer  furnish  the  whole  or  the  prin- 
cipal part  of  the  materials,  he  retains  the  property 
in  them  during:  the  progress  of  the  work.  Per 
Beardsley,  J. 

Where  a  damaged  or  worn  out  article  is  deliv- 
ered to  another  to  be  repaired  and  renewed  by  the 
labor  and  materials  of  the  latter,  the  property  in  the 
article,  together  with  the  accessorial  additions  re- 
mains in  the  former  owner  during  the  performance 
of  the  work,  and  it  is  his  when  completed. 

And  the  rule  of  law  is  the  same  although  the  labor 
and  materials  used  in  the  repairs  greatly  exceed  the 
value  of  the  article  when  left  to  be  repaired.  So 
held  where  a  worn  out  wagon  was  repaired  and  re- 
newed, which  when  completed  was  worth  $90,  and 
the  cost  of  repairing  was  $78.50. 

The  mechanic  however  has  a  lien  for  his  labor 
and  materials,  and  may  retain  possession  until  he 
is  paid.  Per  Beardsley,  J. 


NOTE.— Bailments — Lien  of  bailee  for  hire. 
Moore  v.  Hitchcock,  4  Wend.,  292,  note. 
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Where  raw  materials  are  delivered  to  be  manu- 
factured, and  the  manufactured  article  is  to  be  di- 
vided between  the  respective  parties  in  certain  pro- 
portions, the  transaction  is  but  a  bailment,  and  the 
owner  of  the  materials  retains  his  title  to  them  un- 
til his  contract  is  completely  executed.  Per  Beards- 
ley,  J. 

Citations— 1  Cow.  Tr.,2d  ed.,  289,  295 ;  2  Kent,  361, 
588 :  7  Johns..  473 :  1  Chit.  PL,  7th  Am.  ed.,  381 ;  8 
Barn.  &  C.,  277  ;  2  Chit.  Com.  L..  270;  Story,  Bills,  3d 
ed..  sees.  421.  422,  a,  423, 440 ;  Cross,  Lien,  331,  ch.  21 : 
Chit.  Cont.,  5th  Am.  ed..  544,  545 ;  4  Wend.,  292 ;  3 
Hill,  28,  491 ;  12  Wend.,  51. 

TERROR  from  the  Schoharie  C.  P.,  to  review 
-1-J  a  judgment  of  that  court  in  a  cause  com- 
menced by  Stryker  against  Gregory  in  a  jus- 
tice's court  and  determined  in  the  C.  P.  on  ap- 
peal. The  action  was  trespass  for  a  wagon, 
and  the  defendant,  who  was  a  constable,  justi- 
fied the  seizure  of  it  under  an  execution  against 
one  Rose;  and  the  question  was  whether  the 
wagon  when  taken  by  the  defendant  belonged 
to  the  plaintiff  or  Rose.  Rose  carried  on  the 
business  of  blacksmithing  and  was  indebted  to 
the  plaintiff  in  a  considerable  sum.  The  plaint- 
iff was  the  owner  of  an  old  wagon  which  Rose 
agreed  to  repair  for  him  on  account  of  the 
debt.  The  iron  work  was  done  at  the  shop  of 
Rose,  who  procured  the  wood  work  and  paint- 
ing to  be  done  by  another  person  on  his  ac- 
count, and  charged  the  whole  to  the  plaintiff. 
The  old  wagon,  except  the  iron,  was  worth  but 
little;  none  of  the  wooden  part  was  used  in 
the  reparation  except  the  tongue  and  evener. 
When  finished  the  wagon  was  worth  $90,  and 
Rose's  *account  for  repairs  amounted  [*629 
to  $78.50.  The  defendant  took  the  wagon  in 
the  possession  of  Rose  immediately  after  it 
was  completed  and  sold  it  on  the  execution. 
The  court  below  charged  the  jury  that  where 
an  article  is  left  to  be  repaired,  it  remains  the 
property  of  the  former  owner  when  completed, 
although  the  repairs  exceed  the  value  of  the 
article  as  it  existed  before  they  were  put  upon 
it,  and  that  if  it  be  taken  by  another  the  owner 
is  entitled  to  recover  its  value  including  the 
new  materials  used  in  the  repairs;  and  that 
this  was  the  rule  of  law,  although  the  discrep- 
ancy between  the  worth  of  the  article  when 
sent  to  the  mechanic  and  its  value  when  re- 
paired, was  as  great  as  the  proof  showed  it  to 
have  been  in  this  case.  The  plaintiff  had  a 
verdict  upon  which  the  court  gave  judgment, 
and  the  defendant  brought  error  here. 

Mr.  S.  W.  Jackson,  for  plaintiff  in  error. 

Mr.  R.  R.  Menzie,  for  defendant  in  error. 

By  the  Court,  Beardsley,  /.  The  princi- 
pal controversy  in  this  cause  is  whether  the 
wagon  in  question  when  taken  by  the  defend- 
ant belonged  to  the  plaintiff  or  to  Rose.  The 
other  points  were  disposed  of  by  the  jury  un- 
der proper  instructions  from  the  court. 

As  the  value  of  the  new  materials  and  labor 
used  and  employed  in  repairing  or  reconstruct- 
ing the  wagon  greatly  exceeded  that  of  the 
old  materials  used  in  the  operation,  it  was 
urged  that  this  was  really  a  contract  with  Rose 
to  make  a  new  wagon,  and  not  for  the  repair 
of  an  old  one  and,  therefore,  as  most  of  the 
materials  were  furnished  by  him,  his  right  of 
property  in  the  vehicle  would  continue  until 
its  completion  and  delivery  under  the  contract. 

No  doubt  where  a  manufacturer  or  mechanic 
agrees  to  construct  a  particular  article  out  of 
his  own  materials,  or  out  of  materials  the  prin- 
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cipal  part  of  which  are  his  own,  the  property 
of  the  article,  until  its  completion  and  deliv- 
ery, is  in  him  and  not  in  the  person  for  whom 
it  was  intended  to  be  made.  1  Cowen,  Tr.,  2d 
63O*]  *ed.,289;  2  Kent,  361;  Merrill  v.  John- 
son, 7  Johns.,  473  ;  1  Chit.  PL,  7th  Am.  ed., 
381;  Atkinson  v.  Bell,  8  Barn.  &  0.,  277;  2  Chit. 
Com.  L.,  270.  But  it  is  equally  clear,  as  a 
general  proposition,  that  where  the  owner  of  a 
damaged  or  worn  out  article  delivers  it  to  an- 
other person  to  be  repaired  and  renovated  by 
the  labor  and  materials  of  the  latter,  the  prop- 
erty in  the  article,  as  thus  repaired  and  im- 
proved, is  all  along  in  the  original  owner,  for 
whom  the  repairs  were  made,  and  not  in  the 
person  making  them.  The  agreement  in  such 
case  is  but  an  every  day  contract  of  bailment 
— localio operis  faciendi:  Story,  Bl.,3d  ed.,secs. 
421,  422  a;  2  Kent,  588;  and  the  original  own- 
er, so  far  from  losing  his  general  property  in 
the  thing  thus  placed  in  the  hands  of  another 
person  to  be  repaired,  acquires  that  right  to 
whatever  accessorial  additions  are  made  in 
bringing  it  to  its  new  and  improved  condition. 

Nor  am  I  aware  that  in  this  class  of  cases  it 
is  at  all  important  what  the  value  of  the  re- 
pairs, actual  or  comparative,  may  be.  No  case 
is  referred  to  which  proceeds  on  that  distinc- 
tion, nor  any  writer  by  whom  it  is  adverted  to 
as  material.  If  we  adopt  this  distinction,  what 
shall  be  its  limit  ?  The  general  property  must 
be  in  one  party  to  the  exclusion  of  the  other, 
for  surely  they  are  not  tenants  in  common  in 
the  thing  repaired.  Shall  we  then  say  that 
where  the  value  of  the  repairs  falls  below  that 
of  the  dilapidated  article  on  which  they  were 
made,  the  original  owner  has  title  to  the  article 
in  its  improved  condition,  and  vice  versa,  where 
they  exceed  it  in  value,  title  to  the  article,  as 
repaired  and  improved,  passes  over  to  the  per- 
son by  whom  the  repairs  were  made  ?  Such  a 
rule  would  certainly  be  plain  enough  and, 
probably,  might  be  applied  without  great  diffi- 
culty to  any  particular  case.  But  it  would  be 
found  to  give  rise  to  a  variety  of  questions 
never  heard  of  in  actions  growing  out  of  the 
reparation  of  decayed  or  injured  articles  ;  and 
the  rule  itself,  I  am  persuaded,  has  not  so  much 
as  the  shadow  of  authority  for  its  support. 
There  are  a  multitude  of  instances  in  which  the 
expense  of  proper  repairs  greatly  exceeds  the 
value  of  the  article  on  which  they  are  made. 
It  is  so  in  the  lowly  operation  of  footing  an  old 
pair  of  boots,  and  not  unfrequently  in  repair- 
631*]  ing  *a  broken  down  carriage.  The 
principle  contended  for  by  the  defendant  is  not 
necessary  for  the  security  of  the  mechanic  by 
whom  the  repairs  are  made.  He  has  a  lien  for 
his  labor  and  materials,  and  may  retain  posses- 
sion until  his  just  demands  are  satisfied.  Story, 
Bl.,  sec.  440  ;  Cross,  Law  of  Lien,  331,  ch.  21; 
Chit.  Cont.,  5th  Am.  ed.,  544,  545;  1  Cowen, 
Tr.,  295  ;  Moore  v.  Hitchcock,  4  Wend.,  292  ; 
&rinnett  v.  Cook,  3  Hill,  491.  This  affords  am- 
ple protection  to  the  mechanic.  And  who,  let 
me  ask,  ever  heard  that  his  lien  was  limited  to 
repairs  which,  in  value,  fall  below  that  of  the 
original  article  on  which  they  are  made  ?  Yet 
this  limitation  must  necessarily  exist,  if  the 
ground  assumed  by  the  counsel  for  the  de- 
fendant is  well  taken. 

Various  cases  have  arisen  in  which  property 
in  a  raw  state  was  delivered  by  one  person  to 
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another,  upon  an  agreement  that  it  should  be 
wrought  upon  and  improved  by  the  labor  and 
skill  of  the  bailee,  and  when  thus  improved  in 
value  should  be  divided  in  certain  proportions 
between  the  respective  parties  ;  and  in  which 
it  was  held  that  the  original  owner  retained  his 
exclusive  title  to  the  property  until  the  contract 
had  been  completely  executed  ;  and  this,  not- 
withstanding the  labor  to  be  performed  by  the 
bailee  might  be  equal  or  even  greater  in  value 
than  that  of  the  property  when  received  by 
him.  Thus,  in  Pierce  v.  Schenck,  3  Hill,  28, 
where  logs  were  delivered  at  a  saw-mill,  under 
a  contract  with  the  miller  that  he  should  saw 
them  into  boards  and  each  party  should  have 
one  half,  it  was  held  to  be  a  bailment  and  not  a 
sale  of  the  logs,  and  that  the  bailor  retained  his 
general  property  until  the  contract  was  fully 
executed.  The  cases  of  Barker  v.  Roberts,  8 
Greenl.,  101,  and  Rightmyer  v.  Raymond,  12 
Wend.,  51,  as  well  as  many  others,  are  to  the 
same  effect.  To  be  sure  these  are  not  cases  in 
which  old  articles  were  to  be  improved  by  re- 
pairs put  upon  them  ;  yet  the  bailment  in  each 
is  of  the  same  nature  and  class,  locatio  operis 
faciendi;  and  as  to  this  question  the  same 
principle  should  apply  to  both. 

If  I  employ  a  mechanic  to  make  a  new  article 
for  me,  the  right  of  property  while  the  work  is 
going  on,  may  essentially  *depend  upon  [*632 
the  original  ownership  of  the  materials  used  in 
its  construction.  If  they  are  his,  or  chiefly  his, 
we  have  seen  that  the  property  remains  in  him. 
If,  on  the  other  hand,  the  materials  used  were 
mine,  the  general  property  is  in  me,  although 
he  may  add  some  small  proportion  of  his  own 
materials.  Story,  BL,  sec.  423  ;  1  Cowen,  Tr., 
289.  The  distinction  between  these  cases  is, 
that  the  first  is  a  contract  for  the  sale  of  the  ar- 
ticle in  futuro,  the  latter  a  pure  bailment. 

It  was  not  pretended  that  the  real  design  of 
the  plaintiff  and  Rose  was  to  have  a  new  wagon 
made  in  the  name  of  repairing  an  old  one,  and 
that  such  a  trick  was  resorted  to  as  a  mode  of 
placing  the  property  in  the  vehicle  while  being 
constructed,  beyond  the  reach  of  the  creditors 
of  Rose.  We  must  assume  that  these  parties 
acted  with  fairness  and  meant  what  they  said ; 
that  the  real  object  was  as  expressed,  to  repair 
an  old  wagon,  and  not  to  make  a  new  one,  al- 
though it  must  be  admitted  that  the  process  of 
reparation  has  resulted  in  a  substantial  recon- 
struction of  the  vehicle.  Still  the  contract  was 
for  repairs,  and  not  fora  new  wagon,  which  as 
between  the  parties  to  the  contract  should  de- 
termine their  rights.  And  as  the  contract  was 
fair  and  free  from  fraud,  the  defendant,  who 
stands  in  the  place  of  the  creditors  of  Rose, 
must  abide  by  his  rights.  As  between  the 
plaintiff  and  Rose  the  property  was  in  the  for- 
mer, and  his  right  is  the  same  against  this  de- 
fendant. No  error  of  law,  therefore,  occurred 
on  the  trial  of  the  cause. 

Judgment  affirmed. 

Cited  in-11  N.  Y.,  46 ;  36  Barb.,  473 ;  19  Kan.,  110 : 
35  N.  J.  L.,  268. 


*GLOVER  t».  WHITTENHALL.  [*633 

Evidence — Return  of  Sheriff  on  Fi.   Fa.  Not 
Filed,  Admissible. 

The  return  of  a  sheriff  Indorsed  upon  &fl.  fa.  stat- 
ing: the  fact  of  a  levy  upon  the  defendant's  property 
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is  admissible  evidence  for  the  sheriff  in  an  action 
against  him  by  the  defendant  in  the  execution, 
though  the  fi.  fa.  has  not  been  filed  in  the  clerk's 
office. 

Accordingly,  where  a  sheriff  was  sued  for  break- 
ing1 and  entering  the  plaintiff's  dwelling-house  after 
being  forbidden  to  do  so,  and  his  right  so  to  enter 
depended  upon  his  having  previously  levied  upon 
personal  property  therein ;  held,  that  a  statement  of 
such  levy  Indorsed  by  the  defendant  upon  the  ft.  fa. 
which  had  not  been  filed,  with  an  inventory  of  the 
goods  levied  on  attached  thereto,  were  competent 
evidence  for  the  defendant. 

Citations— 6  Hill,  597 ;  Sewell,  Sheriffs,  384  ;  7  Hill, 
120 :  Cow.  &  H.  Notes  to  Phil.  Ev.,  157, 1083-1085, 1092, 
1093. 

rpRESPASS  quare  domum  fregit,  tried  at  the 
JL  Chenango  Circuit  in  January,  1845.  The 
defendant,  who  as  a  deputy-sheriff,  had  in  his 
hands  afi.  fa.  against  the  plaintiff,  went  to  his 
house  December  26,  1840,  and  found  it  fast- 
ened against  him.  He  requested  admission 
for  the  purpose  of  completing  an  inventory 
and  taking  charge  of  goods  in  the  house, 
which  he  insisted  he  had  levied  on  the  even- 
ing before.  The  plaintiff  forbade  his  entering 
denying  that  he  had  made  such  levy.  The 
defendant,  however,  forced  open  a  door,  en- 
tered, went  over  the  house  and  made  an  in- 
ventory. The  defendant  had  been  in  the  house 
the  preceding  day,  and  the  principal  point  in 
controversy  was,  whether  he  had  on  that  oc- 
casion levied  upon  goods  therein.  To  prove 
this  levy  the  defendant  produced  the  fi.  fa. 
against  the  plaintiff,  which  was  received  by 
him  on  the  25th  December,  and  an  inventory 
annexed  thereto,  as  follows:  "  December  25, 
1840.  By  virtue  of  the  within/,  fa.  I  have 
this  day  levied  on  20  cows,  etc.,  naming  vari- 
ous chattels  out  of  doors.  At  house  of  James 
A.  Glover,  1  carpet  in  front  room,  etc.,  enu- 
merating certain  articles  of  household  furni- 
ture, etc.,  26th.  One  table  stand,  etc.,  men- 
tioning other  articles.  The  inventory  of  the 
above  levy  was  begun  on  the  25th  day  of  De- 
cember instant  and  completed  on  the  day  fol- 
lowing so  far  as  the  inventory  is  concerned  in 
the  house.  Dated  December  25,  1840.  W. 
Hatch,  sheriff,  by  U.  Whittenhall,  dep."  There 
was  a  return  written  on  the  back  of  the  fi.  fa. 
and  signed  in  the  same  manner  as  the  inven- 
634*]  tory,  stating  *the  fact  of  a  levy  on  the 
property  mentioned  in  the  inventory  annexed, 
December  25,  1840;  but  the  writ  had  not  been 
filed  in  the  clerk's  office.  The  plaintiff's  coun- 
sel objected  to  the  reading  of  the  papers  an- 
nexed to  and  that  written  upon  the  execution 
in  evidence,  insisting  that  these  papers  were 
not  a  return  or  any  part  of  a  return  to  the  fi. 
fa.,  but  only  memoranda  of  acts  done  towards 
executing  the  writ,  which  might  be  changed 
or  varied  by  the  sheriff  at  any  time  before  a 
return  responsive  to  the  mandate  of  the  writ 
was  made  and  filed,  and  that  at  all  events  such 
written  statements  were  not  evidence  for  the 
defendant  until  the  writ  had  been  actually  re- 
turned and  filed.  The  court  overruled  the  ob- 
jection and  admitted  the  evidence,  and  the 
plaintiff's  counsel  excepted.  There  was  other 
evidence  by  both  parties,  touching  the  fact  of 
a  levy  on  the  25th  December;  and  the  case 
being  submitted  to  the  jury,  they  found  a  ver- 
dict for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  on  a  case. 

Mr.  J.  A.  Spencer,  for  plaintiff,  cited 
Browning  v.  Hanford,  7  Hill,  120;  Qyfford  v. 
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Woodgate,  11  East,  297;  Rex  v.  Elkins,  4  Burr 
2129;  Wood,  Inst.,    71;  Michaels  v.  Shaw,  12 
Wend.,  588;  Com.  Dig.,  Retorn.,  G. 

Mr.  J.  A.  Collier,  for  defendant,  referred 
to  Bealls  v.  Guernsey,  8  Johns.,  52;  Co  wen  & 
H.  Notes,  1082-1085;  Cornell  v.  Cook,  7  Cow., 
313;  Spoor  v.  Holland,  8  Wend.,  445;  Butler  v. 
Maynard,  11  Id.,  553. 

By  the  Court,  Beardsley,  J.  When  this 
case  was  formerly  before  the  court,  6  Hill,  597, 
it  was  held  that  the  defendant's  entry  of  the 
plaintiff's  house  was  lawful,  provided  he  had 
previously  levied  upon  property  therein.  The 
only  material  question  now  is,  whether  the  in- 
dorsement on  the  writ  offi.fa.  and  the  sched- 
ule annexed  were  admissible  as  evidence  in 
favor  of  the  defendant,  upon  the  fact  of  such 
a  levy  having  been  made  on  the  25th  of  De- 
cember. Such  a  levy  is  therein  stated  to  have 
been  made;  but  the  objection  is  that  these 
statements  were  not  *evidence,  because  [*635 
the  writ  had  not  been  filed  in  the  clerk's  office, 
it  being  still  in  the  hands  of  the  officer. 

I  think  this  objection  cannot  be  sustained. 
A  writ  offi.  fa.  commands  the  sheriff  to  make 
the  money  of  the  goods  and  chattels  of  the 
party  against  whom  it  issued,  or  in  other 
words  to  levy  upon  and  sell  the  property  of 
the  debtor,  and  thus  make  the  money  to  sat- 
isfy the  debt.  It  was  the  sheriff's  duty  in  this 
case  to  levy  on  the  property  of  the  present 
plaintiff.  This  the  sheriff  was  commanded  to 
do:  and  when  done,  he  might  with  propriety 
indorse  the  fact  on  the  process  in  his  hands. 
A  sheriff's  return  to  process  is  but  a  statement 
of  what  has  been  done  in  obedience  to  its  com- 
mand, or  of  some  cause  for  not  having  obeyed 
its  mandates.  Sewell,  Sheriff,  384;  Browning 
v.  Hanford,  7  Hill,  120.  Every  act  done  by 
him  in  the  course  of  the  execution  of  the  writ, 
every  step  taken,  may  be  indorsed  as  they  oc- 
cur. First  the  levy;  next  the  advertisement, 
and  then  the  sa/le— each  in  its  order  is  an  offi- 
cial act,  and  each  may  thus  be  indorsed  as  they 
are  successively  performed.  In  the  aggregate 
these  statements  will  furnish  a  complete  re- 
sponse by  the  officer,  and  a  full  return  to  the 
writ;  and  each  part,  as  made,  is  so  far  an  offi- 
cial return.  In  practice  it  is  certainly  true, 
that  sheriffs  are  not  particular  to  note  each 
step  taken  in  the  course  of  executing  a  writ. 
A  general  return  at  the  close  is  usually  made, 
and  that  is  all  which  may  be  material  between 
the  parties  to  the  process,  and  ordinarily  all 
which  is  material  to  anyone.  Still,  it  would 
be  strictly  within  the  limits  of  the  official  duty 
of  the  sheriff,  to  note  each  step  as  taken  in  the 
execution  of  process  in  his  hands;  and  as  each 
is  an  official  act  done  in  obedience  to  a  lawful 
command,  the  law  makes  his  official  statement 
of  what  he  so  does,  evidence  in  his  favor.  The 
admission  of  statements  made  by  a  party,  as 
evidence  in  his  favor,  in  any  case,  is  a  depart- 
ure from  the  general  rule  of  law  on  the  sub- 
ject. But  the  exception  rests  on  peculiar  rea- 
sons; the  statement  of  the  officer  is  official,  and 
the  fact  recorded  was  his  official  act,  done  in 
obedience  to  a  legal  requirement.  An  officer 
cannot  be  expected  to  have  a  witness  present 
at  all  times,  when  in  the  performance  of  his 
public  duty,  and  some  confidence  must  be  re- 
posed *in  his  fidelity  and  truth.  The  [*636 
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evidence  is  not  conclusive,  but  no  rule  is  better 
settled  than  that  it  is  admissible.  Cowen  & 
H.  Notes  to  Phil.  Ev.,  157,  1083-1085..  1092, 
1093,  and  authorities  cited. 

Nor  should  the  rule  be  limited  to  such  re- 
turns as  have  been  filed  and  thus  become  mat- 
ters of  record.  The  statement  is  evidence  be- 
cause it  is  a  return,  so  far,  of  what  the  officer 
has  done  under  the  command  of  the  writ,  and 
not  because  it  is  such  a  statement  placed  on 
the  files  of  the  court.  It  may  be  more  con- 
vincing to  a  jury  when  it  appears  to  have  been 
filed,  and  thus  placed  beyond  the  power  of  the 
officer  to  suppress  or  mutilate;  but  that  does 
not  touch  the  question  of  its  competency, -how- 
ever strongly  it  may  bear  upon  its  credibility 
and  force.  It  may  often  be  necessary  for  an 
officer  to  prove  a  fact  thus  verified  by  him;  as 
a  levy  made  before  the  return  day  or  the  proc- 
ess under  the  authority  of  which  he  acted, 
and  before  its  complete  execution.  He  may 
be  sued  in  trespass  for  the  levy  and  seizure, 
and  the  case  may  be  pressed  to  a  trial  at  an 
early  day.  Why  should  not  his  indorsement 
of  a  levy  on  process,  still  in  his  hands,  be  evi- 
dence for  him  in  such  a  case,  as  it  is  conceded 
that  it  would  be  if  the  process  had  already 
been  returned?  I  cannot  doubt  that  it  would 
be;  and  for  myself,  I  should  rely  much  more 
upon  successive  statements  made  by  the  officer, 
as  he  advanced,  step  by  step,  in  the  execution 
of  process,  than  upon  any  return  in  gross, 
which  he  might  make  at  the  close  of  the  busi- 
ness. 

New  trial  denied. 

Cited  in-10  Hun,  586 ;  7  Barb.,  72 :  2  Hilt.,  530. 


637*]  *DUNN  ET  AL.  v.  HEWITT. 

Evidence— Proof  of  Sale— Bill  of  Sale,  if  Made, 
Must  Be  Produced. 

'  "Where  a  bill  of  sale  has  been  given  upon  the  pur- 
chase of  personal  property,  a  party  making  title  by 
virtue  of  such  purchase  must  produce  the  writing, 
and  cannot  prove  the  transfer  by  parol. 

Otherwise,  where  a  bill  of  parcels  only  is  delivered 
by  the  seller.  Per  Jewett,  J. 

And  where  the  existence  of  the  bill  of  sale  was 
first  disclosed  on  a  second  cross-examination  of  a 
witness  who  had  orally  proved  the  transfer  on  his 
direct  examination,  the  parol  testimony  should  be 
stricken  out. 

Citations-5  Johns.,  72 ;  7  Cow.,  334  ;  8  Pick.,  552 ;  9 
Cow.,  30;  4  Yeates.  341:  1  DalL,  310;  6  Serg.  &  R., 
135;  1  Cow.  &  H.  Notes,  p.  541. 

ERROR  to  the  Saratoga  C.  P.  Sally  and 
Wealthy  Dunn  sued  Hewitt  in  a  justice's 
court  in  trespass  for  a  wagon.  On  the  trial  it 
appeared  that  the  defendant  took  the  property 
as  a  constable  by  virtue  of  an  execution  from 
a  justice's  court  against  Peter  Dunn,  the  father 
of  the  plaintiffs.  The  plaintiffs  made  title  to  the 
wagon,  as  follows:  Peter  Dunn,  who  former- 
ly owned  it,  confessed  a  judgment  in  favor  of 
one  Smith,  and  it  was  sold  upon  an  execution 
on  that  judgment  to  Marshall.  The  plaintiffs 
claimed  to  have  purchased  it  of  Marshall,  and 
called  P.  Dunn  as  a  witness  to  prove,  among 
other  things,  the  fact  of  such  purchase.  He 
testified  to  the  purchase  as  a  matter  within  his 
knowledge,  and  was  cross-examined  by  the  de- 
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fendant.  The  plaintiffs  again  examined  him, 
and  upon  a  further  cross-examination  he  dis- 
closed for  the  first  time  the  circumstance  that 
a  bill  of  sale  had  been  given  by  Marshall  upon 
the  purchase  by  the  plaintiffs.  The  defendant 
then  moved  to  strike  out  so  much  of  his  testi- 
mony as  related  to  that  transaction  unless  the 
writing  should  be  produced,  on  the  ground 
that  the  written  transfer  was  the  only  com- 
petent evidence  of  that  fact;  but  the  justice 
refused  to  expunge  it,  and  the  bill  of  sale  was 
not  produced.  The  justice  rendered  judgment 
for  the  plaintiffs,  which  the  C.  P.  affirmed 
on  certiorari,  and  the  defendant  brought  error' 
here. 

Mr.  J.  K.  Porter,  for  plaintiff  in  error. 

Mr.  W.  T.  Odell.  for  defendants  in  error. 

*By  the  Court,  Jewett,  J.  The  act-  [*63S 
ual  possession  of  the  property  when  the  defend- 
ant took  it  under  the  execution,  was  in  Peter 
Dunn,  the  defendant  in  the  execution,  who  was. 
the  former  owner  of  it;  the  plaintiffs,  there- 
fore, were  bound  to  prove  title  to  the  property. 
It  is  a  general  rule,  that  when  written  evidence 
of  a  fact  exists,  all  parol  evidence  is  excluded. 
There  are,  however,  exceptions  to  the  rule, 
such  as  that  written  acknowledgments  and  re- 
ceipts need  not  be  produced,  or  their  absence 
accounted  for,  to  admit  parol  evidence  of  the 
transactions  which  they  are  designed  to  evince. 
Tobey  v.  Barber,  5  Johns. ,  72;  Southwick  v.  Hay- 
den,  7  Cow.,  334.  So  a  bill  of  parcels,  re- 
ceipted, of  the  sale  of  articles  of  personal  prop- 
erty need  not  be  produced  to  prove  a  sale; 
parol  evidence  is  competent,  on  the  ground 
that  such  paper  generally  amounts  to  nothing 
more  than  a  receipt  for  the  price.  Blood  v. 
Harrington,  8  Pick.,  552.  In  this  case  the  ques- 
tion of  title  in  the  plaintiffs  was  directly  in  is- 
sue. JThey  claimed  to  have  acquired  title  by 
contract  with  Marshall,  which  was  shown  to- 
be  in  writing  in  the  form  of  a  bill  of  sale,  ex- 
ecuted by  Marshall  to  the  purchaser,  and  to  be 
in  the  possession  of  the  plaintiffs.  This  was 
more  than  an  ordinary  bill  of  parcels  amount- 
ing merely  to  a  receipt  for  the  price.  It  might 
have  shown  a  different  transaction  than  that 
sworn  to  by  Dunn.  At  all  events  I  think  that  it 
should  have  been  produced,  or  its  absence  ac- 
counted for  under  the  general  rule,  upon  parol 
evidence  if  the  contract  was  admissible.  Bul- 
lock v.  Koon,  9  Cow.,  30;  Cooper  v.  Morrel,  4 
Yeates.  341;  Keelyv.  Ord,  1  Dall.,  810;  Curtis 
v.  Patton,  6  Serg.  &  R.,  135. 

The  next  question  is,  whether  the  justice 
erred  in  refusing  to  strike  out  the  parol  evi- 
dence of  the  contract.  I  think  he  did.  It  is 
well  settled  that  whenever  it  turns  out,  either 
on  the  direct  or  cross-examination,  that  a  writ- 
ing exists  with  regard  to  a  transaction,  which 
the  law  regards  as  the  best  evidence,  it  must 
be  produced  or  its  absence  accounted  for.  If 
this  is  not  done,  all  inferior  evidence  that  may 
have  been  given,  will  be  stricken  out  and  dis- 
regarded. 1  Cowen  &  H.  Notes,  p.  541 ;  South- 
wick  v.  Hayden,  supra. 

Judgment  affirmed. 

Explained— 5  Trans.  App.,  127. 

Cited  in— «  N.  Y.,  71;  25  N.  Y..  523:  37  N.  Y.,  471; 
3  Keyes,  443 ;  2  Abb.  App.  Dec..  344 :  3  Trans.  App., 
319 ;  7  Kan.,  841 ;  12  Mich.,  291 ;  51  Wis.,  418 ;  37  Am. 
Rep.,  841. 
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639*]  *aRAVES  ET  AL.  «.  McKEON. 

Venue—  Trespass  Quare  Clausum  Fregit— Ap- 
pellate Jurisdiction. 

Although  trespass  quare  elausum  fregit  is  a  local 
action,  and  when  originally  prosecuted  in  the  Su- 
preme Court  or  in  a  Court  of  C.  P.  must  be  brought 
in  the  county  where  the  land  is  situated,  yet  such 
action  may  be  brought  in  a  justice's  court  of  a  dif- 
ferent county  from  that  in  which  the  land  lies. 

And  the  appellate  jurisdiction  of  the  C.  P.,  where 
a  cause  is  brought  into  that  court  by  certiorari  or 
appeal,  is  not  affected  by  the  local  character  of  the 
original  action. 

Citations— 23  Wend..  484 :  6  Hill,  82 ;  2  R.  S.,  208, 
sec.  1 ;  225.  sec.  2 ;  255,  sec.  168 ;  258,  sec.  186 ;  409, 
sees.  1,  2;  10  Pick.,  504;  15  Me.,  188;  13  Wend.,  265; 

1  Cow.  Tr.,  27,  28  ;  Laws,  1783,  ch.  42,  sec.  2. 

ERROR  from  the  Columbia  C.  P.  to  review 
a  judgment  of  that  court  reversing  on  cer- 
tiorari a  judgment  rendered  before  a  justice  of 
the  peace.  The  plaintiffs  in  error  were  also 
plaintiffs  in  the  justice's  court.  The  return 
states  that  they  declared  against  the  defendant 
"in  an  action  of  trespass  and  for  breaking  in 
and  destroying  and  taking  from  the  premises 
of  plaintiffs  certain  boards  and  other  fencing 
stuff  and  converting  the  same  to  his  own  use;" 
and  it  does  not  appear  that  there  was  any  men- 
tion of  the  place  where  the  premises  were  situ- 
ated, or  where  the  trespass  was  committed. 
The  defendant  did  not  appear,  and  the  justice 
after  examining  witnesses  on  behalf  of  the 
plaintiffs,  rendered  judgment  in  their  favor, 
for  $16  damages  besides  costs. 

Mr.  G.  W.  Bulkley,  for  plaintiffs  in  error. 

Mr.  J.  H.  Reynolds,  for  defendant  in 
error. 

By  the  Court,  Jewett,  J.  The  defendant 
in  error  objects  that  as  it  does  not  appear  af- 
firmatively that  the  premises  on  which  the  tres- 
pass is  alleged  to  have  been  committed  were 
situated  in  the  County  of  Columbia,  the  judg- 
ment was  erroneous,  on  the  ground  that  such 
an  action  is  local  at  common  law,  and  that  un- 
less the  lands  were  situated  in  thf  county  where 
the  action  was  brought  and  tried,  the  justice 
had  no  jurisdiction.  There  is  no  doubt  but 
that  the  action  of  trespass  quare  dausum  fregit 
at  common  law  is  local.  Watts  v.  Kinney,  23 
64O*]  Wend.,  484;  6  Hill,  *82,  8.  C.  in  error. 
Such  action  for  an  injury  to  real  property 
situated  in  another  State  cannot  be  maintained 
in  the  courts  of  this  State.  And  where  the 
premises  are  in  this  State  the  action  is  local, 
and  must  be  brought  and  tried  in  the  proper 
county,  subject,  however,  to  the  power  of  this 
court  to  change  the  venue  when  it  shall  ap- 
pear that  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  in  which  the  venue  is  laid. 

2  R.  S..  409,  sees.  1,  2.  Local  actions,  including 
trespass  on  lands,  cannot  be  brought  and  main- 
tained in  the  Courts  of  C.  P.  in  this  State,  un- 
less the  property,  the  subject  of  the  action,  is 
situated  within  the  county  for  which  such  court 
is  held,  2R.  S.,  208,  sec.  1,  those  courts  not  hav- 
ing original  jurisdiction  in  such  actions,  unless 
they  arise  within  the  county  for  which  the 
court  is  held. 

But  I  think  the  Legislature  has  conferred 
jurisdiction  upon  justices  of  the  peace  of  the 

NOTE. — Jurisdiction  of  local  actions.  In  connection 
with  the  above  case  of  Graves  v.  M'Keon,  see  Watte 
v.  Kinney,  23  Wend.,  484,  note. 
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action  of  trespass  upon  lands,  whether  the 
cause  of  action  arise  in  the  county  where  the 
justice  resides  or  not.  The  2d  section  of  the 
Act,  2  R.  S. ,  225,  provides  that  every  justice 
of  the  peace  "shall  have  jurisdiction  over, 
and  cognizance  of,  the  following  actions  and 
proceedings:"  "actions  of  trespass  and  tres- 
pass on  the  case,  for  injuries  to  persons,  or  to 
real  or  personal  property  wherein  the  damage 
claimed  shall  not  exceed  fifty  dollars."  In 
Sumner  v.  Finegan,  15  Mass.,  280,  it  was  held 
that  actions  for  injuries  done  to  the  realty, 
where  the  damages  did  not  exceed  $20,  might 
be  brought  before  a  justice  of  the  peace  for  the 
county  where  the  wrong-doer  lived  or  might  be 
found,  although  the  estate  to  which  the  injury 
was  done  did  not  lie  in  such  county.  The  pro- 
visions of  the  Statutes  of  Massachusetts  con- 
ferring civil  jurisdiction  upon  justices  of  the 
peace  which  are  referred  to  in  the  opinion  of 
the  court  in  that  case,  are  similar  to  the  Act  of 
our  Legislature,  except  as  regards  the  amount 
in  controversy.  It  is  provided  that  justices 
there  shall  have  full  power  and  authority  to 
try  and  determine  all  debts,  trespasses  quare 
clausum  fregit  and  other  trespasses,  not  exceed- 
ing the  value  of  $20.  The  court,  after  show- 
ing that  by  this  statute,  process  issued  by  jus- 
tices must  be  directed  to  some  officer  within 
the  same  county,  and  that,  therefore,  all  ac- 
tions before  justices  of  the  peace  must  neces- 
sarily be  brought  in  *the  county  where  [*641 
the  defendant  lives,  or  where  he  may  be  found, 
by  the  officer  to  whom  the  process  is  directed, 
said:  "From  all  these  provisions,  it  seems  nec- 
essarily to  follow,  that  for  all  injuries  done, 
whether  to  real  estate  or  otherwise,  if  the  dam- 
ages do  not  exceed  twenty  dollars,  the  action 
may  be  brought  in  the  county  where  the  de- 
fendant lives;  and  that  in  this  respect  the  com- 
mon law  is  repealed.  If  it  were  not  so,  the 
plaintiff  must  commence  his  action  at  the  court 
of  Common  Pleas,  with  a  certainty  of  losing 
the  costs  of  his  process  whenever  the  injury 
does  not  exceed  twenty  dollars;  for  the  precept 
of  the  justice  does  not  go  beyond  his  county. 
Or  he  must  wait  for  the  chance  of  finding  the 
defendant  within  the  county,  within  which  the 
wrong  was  done:  which  might  in  effect  de- 
prive him  of  all  remedy."  The  case  of  Pitman 
v.  Flint,  10  Pick. ,  504,  was  an  action  of  tres- 
pass quare  dausum  fregit  brought  in  a  justice's 
court  in  the  County  of  Essex,  where  the  plaint- 
iff resided.  The  defendant  lived  in  the  Coun- 
ty of  Middlesex,  where  the  premises  were  situ- 
ated. A  judgment  was  rendered  for  the  plaint- 
iff, and  the  defendant  appealed  to  the  C.  P. 
for  the  County  of  Essex,  where  the  defendant 
obtained  judgment.  Error  was  brought  to  the 
Supreme  Judicial  Court.  The  court  said: 
"The  objection  made  by  the  defendant  is,  that 
this  action  being  trespass  quare  clausum  fregit, 
is  local  and,  therefore,  not  cognizable  by  a  jus- 
tice of  the  peace  for  the  County  of  Essex.  Such 
an  action  is  local  at  common  law,  but  the  ques- 
tion is  whether  it  has  not  become  transitory 
under  our  statutes,  so  far  as  regards  the  ju- 
risdiction of  a  justice  of  the  peace,  and  the 
case  of  Sumner  v.  Finegan,  is  decisive  on  this 
point."  They  added:  "If  the  statutes  had  said 
that  a  justice  of  the  peace  in  his  county,  shall 
have  authority  to  hear  and  determine  all  tres- 
pass, etc.,  'happening  within  the  county,'  the 
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decision  in  Sumner  v.  Finegan  would  not  be 
correct."  They  also  remarked:  "It  was  ob- 
jected, that  if  a  title  to  the  real  estate  had  been 
pleaded  by  the  defendant,  and  the  action  had 
thereupon  been  entered,  pursuant  to  Stat.  1783, 
ch.  42,  sec.  2,  in  the  Court  of  Common  Pleas 
to  be  held  within  the  County  of  Essex,  that 
court  could  not  have  taken  cognizance  of  it, 
having  no  jurisdiction  over  a  trespass  to  land 
642*]  in  the  County  *of  Middlesex;  and  so 
the  absurdity  would  arise,  of  an  appellate 
court  having  a  more  limited  jurisdiction  in  the 
matter  of  the  appeal,  than  the  court  from  which 
the  appeal  is  made.  If  this  were  so,  it  would 
constitute  a  serious  objection,  for  then  the  de- 
fendant in  an  action  of  trespass  might  always 
oust  the  justice  of  the  peace  of  his  jurisdiction, 
by  a  plea  of  title;  but  we  think  that  the  action 
being  no  longer  local,  might,  upon  such  a  plea, 
be  carried  into  the  Court  of  Common  Pleas  for 
the  county  in  which  it  was  commenced,  and 
that  that  court  might  take  cognizance  of  it." 
The  same  principle  was  sustained  in  Morton  v. 
Chase,  15  Maine,  188:  see,  also,  Hopkins  v.  Hay 
wood,  13  Wend.,  265;  1  Cow.  Tr.,  27,  28. 

Although  the  Courts  of  C.  P.  in  this  State 
have  not  original  jurisdiction  in  such  actions 
of  trespass,  I  think  they  have  appellate  juris- 
diction when  such  actions  are  brought  up  for 
review  by  certiorari  or  appeal  from  justices' 
courts.  The  certiorari  or  appeal  is  required  to 
be  brought  to  the  court  of  C.  P.  in  the  same 
county  where  the  judgment  is  rendered.  2  R. 
8.,  255,  sec.  168,  p.  258,  sec.  186.  And  the 
statute  defining  the  powers  and  jurisdiction  of 
Courts  of  C.  P.,  contains  the  following  provis- 
ion: "To  exercise  such  other  powers  and  du- 
ties as  may  be  conferred  and  imposed  by  the 
laws  of  this  State."  2  R.  S.,  208,  sec.  1. 

It  is,  however,  argued  that  for  anything  ap- 
pearing from  the  pleadings  and  proofs,  the 
trespass  for  which  the  action  was  brought  may 
have  been  committed  on  lands  situated  out  of 
the  State.  I  do  not  think  we  ought  or  can  in- 
tend that.  It  is  enough  that  it  appears  that 
the  justice  had  jurisdiction  of  the  parties  and 
generally  of  the  subject-matter;  and  that  be- 
fore the  justice  could  be  ousted  of  such  juris- 
diction, it  should  be  shown  that  the  premises 
on  which  the  trespass  complained  of  was  com- 
mitted were  situated  out  of  the  State. 

Judgment  reversed. 

Affirmed— 3  Denio,  610 :  How.  Cos.,  345 ;  4  How. 
Pr..  293. 

Cited  in-22  N.  Y.,  470;  55  N,  Y.,  477 ;  3  Barb,,  499  ; 
20  Barb.,  252 ;  48  How.  Pr.,  56 ;  8  N.  W.  Bep.,  286. 
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Claim  of  Property  by  Officers  under  Process — 
Must  Show  that  Process  Was  Warranted  by 
Regular  Judgment. 

"Where  one  has  personal  property  in  his  posses- 
sion belonging  to  another  which,  he  is  bound  to  de- 
liver to  the  owner  on  demand  at  a  particular  place, 

NOTE. — Officers,  ministerial— How  far  protected  by 
process.  See,  Warner  v.  Shed,  10  Johns.,  38,  note ; 
Savacool  v.  Boughton,  5  Wend.,  170,  note ;  Chapman 
v.  Dyett,  11  Wend.,  31,  note.  In  connection  with  the 
above  case  of  Dunlap  v.  Hunting,  see,  also,  Earl  v. 
Camp,  16  Wend.,  563,  note ;  People  v.  Schoonmaker, 
13  N.  Y.,  238  ;  Cornell  v.  Barnes,  7  Hill,  35  ;  McDon- 
ald v.  Bunn.  3  Den.,  45;  Tucker  v.  Malloy.  48  Barb., 
85 ;  Trustees  of  Rochester  v.  Symonds,  7  Wend.,  392. 


such  owner  may  make  a  personal  demand  at  a  dif- 
fere^nt  place ;  and  if  the  possessor  deny  the  owner's 
right,  he  will  be  liable  to  an  action. 

Accordingly  held,  that  an  unqualified  refusal  to 
deliver  the  property  would  be  a  breach  of  the  obli- 
gation. 

So  if  he  answer  that  he  has  not  got  the  property, 
i  without  intimating  that  anything  had  happened  to 
discharge  him  from  his  obligation,  it  is  a  denial  of 
the  bailment,  and  he  is  liable.  Semhle. 

It  is  at  least  evidence  upon  which  the  jury  might 
find  such  denial. 

But  if  he  answer  that  he  is  ready  to  deliver  at  the 
proper  place,  that  will  be  no  breach  of  duty. 

Accordingly,  where  the  plaintiff  as  a  constable  had 
a  warrant  to  collect  a  military  fine  and  levied  on 
two  books  belonging  to  the  defendant,  and  left 
them  in  his  possession  on  his  agreeing  to  deliver 
them  to  the  plaintiff  at  a  future  time,  and  the  plaint- 
iff met  the  defendant  in  a  different  town  and  there 
demanded  them,  and  the  defendant  answered  either 
that  he  had  not  got  the  books  or  that  he  would  not 
give  them  up ;  held,  that  the  evidence  was  sufficient 
to  enable  the  jury  to  find  a  conversion  of  the  books. 

An  officer  who  in  a  suit  brought  by  himself  makes 
title  to  property  under  process  of  a  court  or 
magistrate,  e.  g.,  a  constable  who  sues  for  property 
seized  by  him  on  a  warrant  for  a  military  flne.must 
show  that  the  process  was  warranted  by  a  regular 
judgment  or  regular  proceedings;  though  if  he 
were  himself  sued,  he  might  justify  under  such 
process. 

Citations— 1  Conn.,  255  ;  5  Conn.,  76  ;  8  Johns.,  474 : 
16  Mass.,  453 ;  2  Kent,  508 ;  16  Wend..  563 ;  1  Hill,  118. 

ERROR  to  Seneca  C.  P.  Dunlap  sued  Hunt- 
ing before  a  justice  in  trover  for  two 
law  books;  and  the  case  was  as  follows:  The 
plaintiff  was  a  constable  of  Ovid,  Seneca  Co., 
and  had  a  warrant  from  the  president  of  a 
court-martial  to  collect  a  fine  from  the  defend- 
ant. The  plaintiff  went  to  the  defendant's  of- 
fice in  Farmerville,  and  levied  upon  two  of  his 
law  books,  which  were  left  in  the  defendant's 
possession  on  his  agreeing  to  deliver  them  to 
the  plaintiff  at  some  future  time.  The  plaint- 
iff afterwards  saw  the  defendant  at  Ovid,  and 
demanded  the  books.  The  defendant  replied, 
either  that  he  had  not  got  the  books,  or  that  he 
would  not  give  them  up;  the  impression  of  the 
witness  was,  that  he  said  he  had  not  got  the 
books.  The  defendant  called  the  president  of 
the  court-martial  which  imposed  the  fine,  and 
proposed  to  show  that  the  court  had  no  juris- 
diction. The  witness  *said  he  had  a  [*644 
written  appointment  from  the  commandant  of 
the  regiment.  He  was  asked  if  he  had  the  ap- 
pointment in  his  possession,  and  if  he  would 
produce  it.  The  plaintiff  objected,  and  the 
justice  overruled  both  of  these  questions.  The 
jury  found  a  verdict  for  the  plaintiff  for  $2.35, 
on  which  the  justice  rendered  judgment.  On 
certiorari,  the  C.  P.  reversed  the  judgment; 
and  the  plaintiff  brings  error. 

Mr.  J.  E.  Seely,  for  plaintiff  in  error. 

Mr.  J.  Heron,  for  defendant  in  error.  The 
demand  should  have  been  made  at  the  defend 
ant's  office  in  Farmerville.     Evidence  to  show 
a  want  of  jurisdiction  in  the  court-martial  was 
improperly  excluded. 

By  the  Court,  Bronson,  Ch.  J.  The  proof 
leaves  it  somewhat  uncertain  where  and  when 
the  books  were  to  be  delivered.  But  assuming 
that  they  were  to  be  delivered  at  the  defend- 
ant's office  in  Farmerville  on  demand,  it  was 
not  indispensable  to  a  right  of  action  that  the 
demand  should  be  made  at  that  place.  Prop- 
erty may  be  demanded  of  a  bailee  wherever  he 
may  be  at  the  time,  and  although  he  is  not 
bound  to  deliver  it  at  that  place.  And  then  if 
the  bailee  answer  that  he  is  ready  to  deliver  at 
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the  proper  place,  there  will  be  no  breach  of  his 
duty.  But  if  he  deny  the  right  of  the  bailor 
and  refuse  to  deliver  the  property  at  all,  there 
could  be  no  use  in  making  another  demand, 
and  the  bailee  will  be  answerable  in  the  prop- 
er action.  Scott  v.  Crane,  1  Conn.,  255;  Hig- 
gins  v.  Emmons,  5  Id. ,  76;  Slingerland  v.  Morse, 
8  Johns.,  474;  Mason  v.  Briggs,  16  Mass.,  453; 
2  Kent.  508.  Now  here,  although  the  demand 
was  made  at  Ovid,  if  the  defendant's  answer 
was  that  he  would  not  give  up  the  books,  that 
was  a  full  denial  of  the  plaintiff's  right,  and 
no  further  demand  could  be  necessary.  If  the 
answer  was  that  he  had  not  got  the  books, 
that  would  make  a  more  doubtful  case.  But 
as  the  defendant  did  not  intimate  that  he  had 
lost  the  books,  or  that  anything  had  happened 
to  discharge  his  obligation  as  a  bailee,  the  an- 
swer involved  a  denial  of  the  bailment  and 
645*]  *amounted  to  a  refusal  to  deliver  the 
property.  At  least,  the  answer  may  have  been 
so  understood  by  the  jury.  A  bailee  is  not  at 
liberty  to  be  sile'nt  when  a  reasonable  demand 
is  made,  though  not  at  the  place  for  delivery. 
Higgins  v.  Emmons,  5  Conn.,  76.  Here,  there 
was  nothing  like  a  satisfactory  answer,  and  I 
think  the  evidence  was  sufficient  to  carry  the 
cause  to  the  jury. 

But  the  evidence  which  the  defendant  of- 
fered for  the  purpose  of  showing  a  want  of  ju- 
risdiction in  the  court-martial  which  imposed 
the  fine,  was  improperly  rejected.  Process 
which  issues  from  a  court  of  competent  juris- 
diction, and  which  is  regular  upon  its  face, 
will  be  a  sufficient  protection  to  the  officer  who 
executes  it,  although  the  court  did  not  acquire 
jurisdiction  in  the  particular  case.  And  pos- 
sibly the  rule  may  be  carried  far  enough  to 
protect  the  officer  in  a  case  like  this,  where  the 
defendant  proposed  to  show  that  the  court  had 
not  been  duly  organized.  But  the  rule  can 
never  be  carried  beyond  protection.  Regular 
process  is  a  shield  in  the  hands  of  the  officer; 
l)ut  it  is  not  an  instrument  of  assault.  When 
the  officer  is  sued,  the  process  will  be  a  suffi- 
cient defense;  but  when  he  sues,  and  attempts 
to  build  up  a  title  under  the  process,  he  must 
show  a  good  judgment,  or  regular  proceedings 
as  well  as  regular  process.  Earl  v.  Camp,  16 
Wend.,  562;  Eorton  v.  Hendershot,  1  Hill,  118. 
When  there  is  a  defect  of  jurisdiction,  or  the 
proceedings  are  void  for  any  other  cause,  it  is 
going  far  enough  to  shield  the  officer  under 
his  process.  There  is  no  principle  upon  which 
he  can  be  allowed  to  sue,  and  recover  money 
for  the  benefit  of  the  creditor  or  any  other 
third  party.  If  the  court-martial  was  not  duly 
organized,  the  plaintiff  was  not  obliged  to  exe- 
cute its  orders,  and  he  will  not  be  liable  to  an 
action  for  omitting  to  collect  the  fine.  In  bring- 
ing this  suit,  he  is  not  acting  upon  the  defen- 
sive; but  he  is  attempting  to  recover  money  for 
the  benefit  of  some  third  person;  and  a  recov- 
ery would  not  only  be  for  the  use  of  a  party 
who  ought  not  to  receive,  but  it  would  be 
against  a  party  who  ought  not  to  pay.  On 
this  point  the  judgment  of  the  justice  was  er- 
roneous, and  it  has  been  properly  corrected  by 
the  C.  P. 

Judgment  affirmed. 

Cited  in— 34  N.  Y.,  471 :  54  N.  Y.,  157 ;  13  Barb.,  491 ; 
20  Barb.,  166 ;  63  Barb.,  42 ;  41  How.  Pr.,  386 ;  7  Kan., 
254. 
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Escape — Induced  by  Fraudulent  Acts  of  Creditor 
or  His  Agent — SJwriff  Not  Responsible. 

If  a  creditor  at  whose  suit  one  is  committed  to 
jail,  by  artifice  or  fraud  induce  him  to  escape,  the 
sheriff  is  not  responsible. 

The  principle  is  the  same  if  another  who  is  agent 
for  the  creditor  for  the  purpose  of  commencing'  a 
suit  in  the  event  of  an  escape,  for  the  benefit  of  the 
creditor  but  without  his  knowledge,  procure  an 
escape  by  a  fraudulent  device  practiced  upon  the 
prisoner,  and  the  creditor  seek  to  avail  himself  of  it 
by  prosecuting  an  action  founded  on  the  escape  so 
procured. 

So  if  the  fraud  be  practiced  by  one  acting  in  con- 
cert with  such  agent. 

The  prosecuting  of  the  action  against  the  sheriff 
in  such  a  case  is  a  ratification  of  the  fraudulent 
acts  done  under  the  assumed  agency. 

Accordingly,  where  the  owner  of  a  judgment  ren- 
dered for  a  tort  had  caused  the  defendant  to  be 
committed  to  the  liberties  of  the  jail  on  a  ca.  sa., 
and  then  procured  a  capias  against  the  sheriff  to  be 
placed  in  the  hands  of  an  agent,  with  instructions 
if  the  prisoner  should  be  off  the  limits  to  hand  it  to 
a  messenger  to  take  to  the  coroner  and  go  with  him 
and  see  it  delivered,  which  was  accordingly  done, 
the  prisoner  at  the  moment  of  the  delivery  to  the 
messenger  having  stepped  beyond  the  limits  in  con- 
sequence of  a  fraudulent  representation  made  to 
him  by  the  person  acting  as  a  messenger ;  and 
there  was  evidence  tending  to  show  that  the  credit- 
or's agent  and  the  messenger  were  acting  in  con- 
cert :  held,  that  the  jury  should  have  been  advised 
that  if  the  agent  was  a  party  to  the  fraudulent  de- 
vice, the  plaintiff  could  not  recover. 

DEBT  against  the  defendant  as  sheriff  of  Al- 
bany Co.  for  the  escape  of  one  John  F. 
Jenkins  from  the  jail  limits,  tried  at  the  Al- 
bany Circuit  in  April,  1844,  before  Parker.  C. 
Judge.  Jenkins  was  committed  to  jail  June  4, 
1842,  on  a  ca.  sa.  issued  upon  a  judgment  in  fa- 
vor of  the  plaintiff  against  him,  rendered  in  the 
Mayor's  Court  in  an  action  for  a  tort.  The  es- 
cape was  alleged  to  have  taken  place  August 
4,  1842,  just  before  7  o'clock  in  the  morning, 
and  it  consisted  in  the  prisoner's  stepping 
across  the  steamboat  Columbia  upon  the  boat 
Albany,  which  lay  in  the  Hudson  River,  The 
Columbia  lying  between  her  and  the  pier. 
The  eastern  boundary  of  the  jail  liberties  is  a 
line  running  thirty  feet  east  of  the  pier.  Jen- 
kins returned  in  a  few  minutes,  but  the  plaint- 
iff insists  that  this  suit  was  duly  commenced 
against  the  sheriff  while  he  was  thus  absent 
from  the  liberties.  W.  J.  Hadley,  who  at  the 
time  of  the  alleged  escape  was  the  assignee  and 
owner  of  the  judgment  upon  *which  [*647 
the  ca.  sa.  issued,  and  who  is  an  attorney  at 
law,  about  August  1,  1842,  issued  the  capias 
by  which  this  suit  was  commenced,  and  deliv- 
ered it  to  one  Baker  with  instructions  that  if 
he  should  see  Jenkins  off  the  limits,  to  deliver 
the  writ  to  a  messenger  and  instruct  him  to 
deliver  it  to  Mr.  Allen,  the  coroner  ;  and  the 
evidence  tended  to  show  that  he  told  Baker  to 
go  with  the  messenger  and  see  it  so  delivered. 
It  appeared  that  another  capias  against  the 
sheriff,  issued  by  Hadley,  was  at  the  same 
time  in  the  hands  of  another  agent  with  sim- 
ilar instructions.  The  fact  of  Jenkins  having 
stepped  upon  the  steamboat  Albany  at  the 
time  above  mentioned  was  then  proved,  and  it 
was  shown  that  while  he  was  there  Baker  gave 
the  capias  to  C.  Mink  and  told  him  to  deliver 
it  to  the  coroner.  They  went  together  and  Mink 
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handed  it  to  the  coroner  after  7  o'clock.  On 
the  part  of  the  defendant  it  was  shown  that 
Mink  between  6  and  7  o'clock  that  morning, 
sent  a  message  to  Jenkins  informing  him  that 
Mr.  E.  C.  Delavan,  for  whom  Jenkins  was 
agent  at  Albany,  was  on  board  the  steamboat 
Albany  which  was  to  leave  for  N.  Y.  at  7 
o'clock,  and  wished  to  see  him,  Jenkins;  which 
message  was  delivered  at  the  door  of  Jenkins' 
house,  who,  in  consequence  of  it,  went  upon 
the  boat  as  above  mentioned,  and  found  that 
Delavan  was  not  there.  The  defendant  of- 
fered to  prove  that  Mink  the  next  day  admitted 
to  the  person  by  whom  he  sent  the  message, 
that  it  was  false  and  was  intended  to  get  Jenk- 
ins off  the  limits,  and  exulted  in  the  success  of 
his  plan.  The  plaintiff's  counsel  objecting, 
the  judge  excluded  the  evidence,  and  the  de- 
fendant's counsel  excepted.  The  defendant 
then  proved  by  other  testimony  that  Mr.  Del- 
avan was  not  in  Albany  on  the  4th  of  August, 
but  was  at  his  residence  in  Ballston.  After 
the  capias  was  delivered  to  the  coroner,  Mink 
and  Baker  went  to  Hadley's  and  told  him  that 
it  had  been  so  delivered.  It  was  also  shown 
on  the  part  of  the  defendant  that  soon  after 
Jenkins  was  committed,  and  in  June  preced- 
ing the  alleged  escape,  Mink  wrote  a  note, 
signing  it  with  another  name,  asking  Jenkins 
to  call  that  evening  at  7  o'clock  at  Mr.  G.  V. 
S.  Bleecker's  (whose  residence  was  off  the 
limits),  and  delivered  it  at  the  door  of.  Jenkins' 
house  ;  and  the  evidence  tended  to  show  that 
648*]  *Hadley  and  Mink,  at  the  hour  indi- 
cated, were  at  a  store  opposite  Mr.  Bleecker's 
watching,  but  Jenkins  did  not  go  there.  Had- 
ley,  who  had  parted  with  his  interest,  was  ex- 
amined as  a  witness  for  the  plaintiff,  and  tes- 
tified that  he  had  never  requested  Baker  or 
Mink  to  make  an  effort  to  get  Jenkins  off  the 
limits.  It  appeared  that  Baker  and  Mink 
measured  the  width  of  The  Columbia  the  even- 
ing before  the  alleged  escape  to  ascertain  how 
far  thirty  feet  east  of  the  pier  would  extend. 
Baker  was  not  called. 

The  defendant's  counsel  requested  the  judge 
to  charge  the  jury,  among  other  things :  1. 
That  the  delivery  of  the  capias  to  Mink  was 
not,  under  the  circumstances  of  the  case,  a 
commencement  of  the  suit,  inasmuch  as  Baker 
accompanied  him  to  the  coroner,  and  being 
the  agent  of  the  plaintiff  in  interest  had  power 
at  any  time  to  recall  the  capias  and  prevent  its 
delivery,  and  that  if  Jenkins  returned  to  the 
limits  before  it  was  delivered  to  the  coroner, 
the  defendant  was  entitled  to  the  verdict ;  2. 
That  if  Jenkins  was  by  any  one  fraudulently 
induced  to  leave  the  limits  in  order  to  charge 
the  sheriff  with  the  debt,  the  plaintiff  by  com- 
mencing this  suit  adopted  the  fraudulent  act, 
and  therefore  could  not  recover;  3.  That  if 
Jenkins  was  induced  to  leave  the  limits  by  the 
fraud  of  the  agent  of  the  owner  of  the  judg- 
ment, or  of  any  one  employed  by  such  agent, 
although  such  owner  did  not  authorize  or  as- 
sent to,  and  was  not  personally  aware  of  such 
fraud  ;  yet  bringing  the  suit  was  in  law  an 
adoption  of  the  fraudulent  contrivance  and 
prevented  the  plaintiff  from  recovering  ;  and 
4.  That  if  Baker  had  knowledge  of  the  fraud 
it  was  the  same  thing  as  though  Hadley,  for 
whom  he  was  agent,  knew  it.  The  judge 
charged  the  jury  that  it  was  for  them  to  say 
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whether  Baker  retained  any  control  over  the 
capias  after  delivering  it  to  Mink,  and  if  he 
did,  the  suit  was  not  commenced  until  it  was 
delivered  to  the  coroner  ;  and  he  declined  to 
charge  affirmatively  as  to  either  of  the  forego- 
ing propositions.  The  defendant's  counsel  ex- 
cepted to  the  instruction  given,  and  to  the  re- 
fusal to  charge  as  requested.  The  jury  found 
a  verdict  for  the  plaintiff.  The  defendant 
moves  for  a  new  trial  on  a  bill  of  exceptions. 

"Messrs.  N.  Hill,  Jr.,  and  S.  Ste-  [*649 
vens,  for  defendant.  1.  Jenkins  was  induced 
to  ^o  off  the  limits  by  a  gross  fraud,  which  the 
plaintiff  by  bringing  this  action  has  adopted. 
He  cannot,  therefore,  recover.  Sweet  v.  Palm- 
er, 16  Johns,  181 ;  Van  Wormer  v.  Van  Voast, 
10  Wend.,  356.  2.  The  plaintiff  is  chargeable 
with  knowledge  of  the  fraudulent  device  by 
which  the  escape  was  brought  about.  The 
knowledge  of  the  agent  is  the  knowledge  of 
the  principal.  Bk.  v.  Davis,  2  Hill,  451.  Where 
one  adopts  a  part  of  what  his  agent  has 
done,  he  is  held  to  have  adopted  the  whole. 
Paley,  Ag.,  172;  Corning  v.  Southland,  3  Hill, 
552;  Moss  v.  Lead  Mining  Co.,  5  Id.,  137  ; 
Sandfordv.  Handy,  23  Wend.,  268;  Story,  Ag., 
245,  sec.  250;  Id.,  sec.  452.  Where  one  com- 
mits a  trespass  for  the  benefit  of  another  and 
that  other  accepts  the  goods  taken  by  the  tres- 
pass, he  is  a  trespasser  by  adoption.  Broom, 
Leg.  Max.,  383,  384.  3.  The  suit  was  not 
commenced  until  the  delivery  of  the  capias  to 
the  coroner.  When  the  capias  is  delivered  to 
a  messenger  to  take  to  the  officer,  the  inten- 
tion to  have  it  delivered  must  be  absolute. 
Visscher  v.  Gan&evoort,  18  Johns.,  496;  Ross  v. 
Luther,  4  Cow.,  158. 

Messrs.  H.  G.  Wheaton  and  R.  W. 
Peckham,  for  plaintiff.  If  the  escape  is 
without  the  assent  of  the  party  at  whose  suit 
the  prisoner  is  committed,  the  sheriff  is  liable. 
2  R.  8.,  437,  sec.  63.  The  only  excuse  which 
will  avail  the  sheriff  is  the  act  of  God  or  the 
public  enemy.  Alsept  v.  Eyles,  2  H.  Bl.,  108; 
Cargill  v.  Taylor,  10  Mass.,  206.  Mink,  who 
was  a  stranger  to  the  controversy,  alone  prac- 
ticed the  deception.  This  does  not  affect  the 
plaintiff.  Even  the  assent  of  the  plaintiff's  at- 
torney to  an  escape  will  not  protect  the  sheriff. 
Kellogg  v.  Gilbert,  10  Johns.,  220;  Jackson  v. 
Bartlett,  8  Id.,  361;  Craryv.  Turner,  6  Id.,  51. 

By  the  Court,  Beardsley,  J.  Passing  by 
all  other  questions  which  arise  in  this  case,  I 
think  it  should  have  been  put  to  the  jury  to 
determine  whether  Jenkins  had  been  induced, 
by  trick  and  fraud  on  the  part  of  Baker  alone, 
or  in  conjunction  with  Mink,  to  leave  the  lim- 
its, the  trick  and  fraud  having  been  resorted 
*to  for  the  benefit  of  Hadley,  who  [*65O 
owned  the  judgment;  and  with  instruction  to 
the  jury,  that  if  such  were  found  to  be  the 
facts  the  plaintiffs  could  not  recover.  In  sub- 
stance the  judge  was  requested  so  to  charge 
the  jury,  and  it  seems  to  me  he  erred  in  with- 
holding the  instruction.  Although  there  was 
no  direct  evidence  on  the  point,  there  were 
facts  and  circumstances  upon  which  the  jury 
might  well  have  come  to  that  conclusion. 

Baker  was  the  agent  of  Hadley  to  commence 
an  action  against  the  sheriff,  if  Jenkins  should 
be  seen  off  the  limits.  This  was  the  character 
of  his  agency  and  the  extent  of  his  power. 
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But  the  evidence,  contained  in  the  bill  of  ex- 
ceptions, affords  strong  ground  to  believe  that 
he  did  much  more  than  this  agency  required 
or  authorized,  and  that  he  and  Mink  were  act- 
ing in  hearty  concert  in  the  base  fraud  by 
which  Jenkins  was  decoyed  beyond  the  limits. 
Whatever  Baker  and  Mink  did  was  plainly 
enough  designed  to  benefit  Hadley.  No  other 
motive  is  suggested,  and  the  object  palpably 
was  to  create  a  cause  of  action  against  the  sher- 
.ff  by  which  Hadley  might  collect  his  debt.  If 
Jenkins  was  thus  entrapped  into  an  act  which, 
under  other  circumstances,  might  constitute  a 
ground  of  action  against  the  sheriff,  such 
ought  not  to  be  its  effect  as  to  Hadley,  if  the 
fraud  had  been  perpetrated  for  his  benefit.  If 
he  sets  up  as  constituting  a  ground  of  action  in 
his  favor,  a  departure  from  the  limits  which 
had  been  fraudulently  induced  and  procured 
for  his  benefit,  he  must  submit  to  all  the  legal 
consequences  which  follow  from  this,  his  own 
voluntary  act.  And  he  cannot  be  allowed  to 
separate  the  fact  of  passing  beyond  the  limits 
from  the  cause  which  induced  it,  and  rely 
upon  the  escape  as  an  efficient  ground  of  ac- 
tion in  his  behalf,  while  at  the  same  time  he 
repudiates  the  fraud  by  which  the  escape  was 
procured.  He  must  repudiate  both  or  neither; 
he  cannot  reject  one  while  he  virtually  affirms 
the  other.  If  the  escape  was  brought  about 
by  those  who  were  acting  to  aid  him  and  for 
his  supposed  benefit,  and  he  now  seeks  to  gain 
an  advantage  by  this  result  of  their  efforts  in 
his  behalf,  he  necessarily  thereby  becomes  a 
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party  to  what  they  had  done.  As  to  others 
this  escape  might  give  a  good  right  of  action 
against  the  sheriff;  but  not  so  as  to  him  for 
whom  the  fraud  was  committed.  *I  [*65 1 
am  not  aware  of  any  exception  to  the  principle, 
that  one  who  endeavors  to  turn  to  his  own  ad- 
vantage what  others  had  assumed  to  do  for 
his  benefit,  although  without  authority,  is,  as 
to  such  act,  deemed  to  stand  in  their  place  ; 
and  if  what  the  assumed  agents  had  done  was 
fraudulent  as  to  themselves,  it  is  equally  so  as 
to  him  who  thus  adopts  and  assumes  it.  It  is 
too  plain  to  admit  of  question,  that  if  Hadley, 
by  artifice  and  trick,  had  induced  Jenkins  to 
quit  the  limits,  the  sheriff  would  not  be  re- 
sponsible for  the  escape;  and  in  principle  the 
case  is  the  same,  where  Hadley  seeks  to  avail 
himself  of  the  result  of  artifices  and  tricks 
which  others  had  resorted  to  for  his  benefit. 
If  in  this  case,  then,  there  was  evidence  on 
which  the  jury  should  have  found  that  the  es- 
cape was  caused  by  the  fraud  of  Baker  and 
Mink,  while  acting  with  a  view  to  aid  Hadley, 
the  prosecution  of  this  suit  is  an  unqualified 
and  absolute  ratification  of  their  fraudulent 
acts,  and  as  to  Hadley,  here  was  in  law  no  es- 
cape from  the  limits  for  which  he  can  have  re- 
dress. In  effect  he  procured  it  and.therefore.the 
action  will  not  lie.  There  should  be  a  new  trial . 

New  trial  granted. 

Affirmed— 4  How.  Pr.,  367. 
Distinguished— 1  Bos.,  351. 

Cited  in-32  N.  T.,  179 ;  47  N.  Y.,  215,  652 ;  53  N.  T., 
318 ;  How.  Cos.,  786 ;  53  Barb..  61. 
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«*]  *CHAMBERLIN  ET  AL.  v.  GRIGGS. 

Discharge  in  Bankruptcy — When  Not  Avoided 
by  Fraud. 

If  a  bankrupt  petitioning1  for  his  discharge  in  the 
District  Court  of  the  U.  S.,  give  to  a  creditor  who  is 
opposing  such  discharge,  money  or  property  to 
withdraw  his  opposition,  which  he  accepts  and  ac- 
cordingly ceases  to  oppose,  the  transaction  is  not 
such  a  fraud  as  will  avoid  the  discharge  when  plead- 
ed to  an  action  for  an  antecedent  debt. 

DEMURRER  to  a  replication.  Declaration 
in  debt  on  judgment.  Plea,  a  discharge 
under  the  Bankrupt  Act,  granted  December  6, 
1842,  upon  a  voluntary  application.  Replica- 
tion, Precludi  non,  because,  etc.,  the  discharge 
and  certificate  were  obtained  by  the  defendant 
by  fraud,  contrary  to  the  provisions  of  the  Act 
of  Congress,  entitled,  etc.,  specifying  the  fol- 
lowing alleged  act  of  fraud,  viz.:  upon  the  de- 
fendant's presenting  to  the  District  Court  his 
petition  for  a  certificate  and  discharge,  an  or- 
der was  made  that  the  creditors  show  cause 
September  6,  1842,  why  the  defendant  should 
not  receive  such  discharge;  and  on  that  day  W. 
B.  Bend,  a  creditor  of  the  defendant  who  had 
proved  his  debt,  appeared  and  contested  the 
defendant's  right  to  a  discharge,  and  according 
1O*]  to  the  rules  and  practice  *of  the  court, 
filed  a  statement  in  writing  of  the  grounds  of 
his  objections, which  statement  is  set  forth;  and 
it  is  therein  alleged,  amongst  other  things,  that 
the  defendant  had  willfully  concealed  two  cer- 
tain promissory  notes  belonging  to  him,  which 
are  sufficiently  described.  The  replication  pro- 
ceeds to  aver  that  the  defendant,  in  order  to 
induce  the  creditor,  Bend,  to  cease  and  desist 
from  his  just  opposition  to  the  granting  of  the 
discharge,  and  for  the  sole  purpose  of  procur- 
ing the  discharge  to  be  granted,  did  corruptly 
and  fraudulently,  contrary  to  the  Act,  agree  to 
give  and  did  give  to  said  Bend  divers  goods  and 
chattels,  etc.,  of  the  value  of  $1,000,  and  did 
thereby  ind  uce  him  to  withdraw  his  opposition ; 
and  that  Bend,  in  consideration  of  the  premises 
and  without  the  knowledge  or  assent  of  the 
plaintiffs,  and  to  enable  the  defendant  to  obtain 
his  discharge,  did  withdraw  his  opposition, 
whereupon  the  District  Court  granted  the  dis- 
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charge  and  certificate,  etc.  Verification.  De- 
murrer and  joinder. 

Mr.  M.  T.  Reynolds,  for  defendant.  The 
plaintiffs  had  no  vested  right  in  having  the  op- 
posing creditor  continue  his  opposition.  It  is 
not  alleged  that  any  of  the  facts  specified  in  the 
statement  of  the  objections  are  true,  or  that  any 
fraud  or  willful  concealment  had  been  prac- 
ticed by  the  defendant.  The  cases  under  the  En- 
glish Bankrupt  Act  are  inapplicable,  for  by  that 
system  it  is  provided  that  if  the  bankrupt  ob- 
tains his  discharge  "unfairly"  it  will  not  avail 
him.  This  is  a  word  of  very  extensive  mean- 
ing, and  may  well  be  held  to  reach  such  a  case 
as  this.  There  too  the  bankrupt  is  obliged  to 
swear  that  he  has  "fairly"  obtained  the  requi- 
site amount  of  his  creditors  to  subscribe  his 
certificate.  Eden,  Bankrupt L.,  401;  Id.,  App., 
p.  179.  Nor  are  the  cases  under  our  insolvent 
law  applicable,  for  there  the  debtor  is  obliged 
to  swear  that  he  has  not  given  any  property  or 
other  thing  to  any  creditor  to  induce  him  to 
petition  2  R.  8.,  17,  sec.  7.  No  other  fraud  can 
be  set  up  to  avoid  a  discharge  than  that  speci- 
fied in  the  4th  section  of  the  Act. 

Mr.  N.  Hill,  Jr..  for  plaintiffs.  1.  Any  con- 
duct of  the  debtor  contrary  to  the  spirit  and 
intention  of  the  Act,  and  subversive  of  its  gen- 
eral *object  and  design  renders  the  dis-  [*1 1 
charge  void.  Hammond  v.  Webb,  10  Mod.,  282; 
People  v.  Ins.  Co.,  15  Johns.,  358;  Jackson  v. 
Collins,  3  Cow.,  89;  Dwar.  Stat.,  720.  730,  752; 
Horn  v.  Ion,  4  B.  &  Ad.,  78.  (a)  2.  Giving  a 
creditor  money  to  induce  him  to  sign  a  bank- 
rupt's certificate,  renders  the  allowance  of  it 
void;  and  there  is  no  difference  in  principle 
between  such  an  act  and  the  transaction  dis- 
closed in  the  replication  in  this  case.  Robson 
v.  Cake,  Doug.,  228;  Holland?.  Palmer,  1  Bos. 
&  P.,  95;  Ex parte  Butt,  10  Ves.,  360;  Exparte 
Hall,  17  Id.,  63;  Exparte  Gibson,  6  Id.,  5;  Sum- 
ner  v.  Brady,  1  H.  Bl.,  647.  3.  Security  given 
to  secure  a  creditor's  assent  to  the  bankrupt's 
certificate,  or  to  procure  him  to  become  a  peti- 
tioner for,  or  to  induce  the  withdrawal  of  op- 
position to  his  discharge  under  our  insolvent 
laws,  has  often  been  held  void,  on  the  ground 

(a)  See,  also,  In  the  Matter  of  Hurst,  7  Wend..  239. 
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that  it  operates  as  a  fraud  upon  the  law.  Rog- 
ers v.  Kingston,  2  Bing.,  441;  Jackman  v.  Mit- 
chell, 13  Ves.,  581;  Payne  v.  Eden,  3  Cai.,  214; 
Waite  v.  Harper,  2  Johns.,  386;  Bruce  v.  Lee, 
4  Id.,  410;  Yeoman*  v.  Chatterton,,  9  Id.,  296; 
Wiggin  v.  5wsA,  12  Id.,  309;  Tuxbury  v.  Jtftf- 
ter,  19  .Zd.,  811;  Sharp  v.  7&se,  4  Halst.,  352. 

By  the  Court,  Jewett,  J.  The  replication  is 
plainly  bad.  It  does  not  show  that  the  defend- 
ant, in  obtaining  his  discharge,  committed  any 
fraud  under  the  Bankrupt  Act.  The  substance 
of  the  allegation  is  that  Bend,  one  of  his  cred- 
itors, proved  his  debt  and  filed  certain  objec- 
tions, in  opposition  to  his  being  discharged, 
some  of  which,  if  well  founded  and  proved  or 
admitted,  might  have  been  sufficient  to  prevent 
his  discharge  from  being  granted;  that  the  de- 
fendant induced  Bend,  for  a  certain  consider- 
ation paid  him  by  the  defendant,  to  withdraw 
his  opposition .  It  is,  however,  nowb  ere  alleged 
that  the  objections  or  either  of  them  were  well 
founded.  Without  such  an  allegation,  the 
charge  of  fraud  has  no  basis,  beyond  a  strong 
inference,  which  is  not  sufficient. 

Judgment  for  the  defendant. 
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Statute  of  Limitations —  When  Action  Deemed 
Commenced — Justice  Cannot  Act  on  His  Own 
Knowledge — Computation  of  Time. 

The  delivery  of  process  to  the  constable  is  no  part 
of  the  official  duty  of  a  justice  of  the  peace.  Per 
Cur.  Bronson,  Ch.  J.,  dissenting. 

Accordingly.where  the  Statute  of  Limitations  was 
pleaded  in  a  justice's  court  and  it  was  necessary  for 
the  plaintiff  in  order  to  avoid  the  statute  to  show 
that  the  suit  was  commenced  on  the  fourteenth  day 
of  the  month,  the  constable's  return  showing1  that 
the  summons  was  served  on  the  fifteenth ;  held,  that 
the  justice  could  not  act  upon  his  own  knowledge, 
that  the  summons  was  delivered  to  the  constable  on 
the  fourteenth,  but  the  plaintiff  should  have  called 
a  witness  to  prove  that  fact.  Per  Cur.,  Bronson,  Ch. 
J.,  dissenting. 

And  though  the  summons  was  dated  on  the  four- 
teenth, and  the  justice  in  his  return  to  the  certiorari 
stated  that  he  delivered  it  on  the  same  day  to  a  con- 
stable to  be  served.such  statement  cannot  be  regard- 
ed by  the  C.  P.  or  this  court  in  reviewing  the  judg- 
ment of  the  justice.  Per  Cur.,  Bronson,  Ch.  J., 
dissenting. 

Where  no  time  of  payment  is  mentioned  in  a  note, 
it  is  payable  immediately.  Per  Bronson,  Ch.  J. 

NOTE. — 1.  Negotiable  papet — Time  of  payment- 
Notes  and  bills  expressing  no  time  of  payment.  See 
Gaylord  v.  Van  Loan,  15  Wend.,  308,  note. 

2.  Time— Computation  of,  as  affecting  the  operation 
of  the  Statute  of  Limitations.  In  connection  with  the 
above  case  of  Cornell  v.  Moulton,  see  Wenman  v. 
Mohawk  Ins.  Co.,  13  Wend.,  267 ;  Hirst  v.  Brooks,  50 
Barb.,  334 ;  Wheeler  v.Warner,  47  N.  Y.,  519;  Merritt 
v.  Todd,  23  N.  Y.,  28 ;  Rowland  v.  Edmonds,  24  N.  Y., 
307 ;  Colgate  v.  Buckingham,  39  Barb.,  177  ;  Barthol- 
omew v.  Seaman,  25  Hun,  619.    See,  also,  Judd  v. 
Fulton,  10  Barb.,  117 ;  McGraw  v.  Walker.  2  Hilt., 
404 ;  Presbrey  v.  Williams,  15  Mass..  193 ;  Bemis  v. 
Leonard,  117  Mass.,  502 ;  S.C.,  19  Am.  Rep.,  470 ;  Weeks 
v.  Hull,  19  Conn.,377 ;  Blackman  v.  Nearing,43  Conn., 
56 ;  21  Am.  Rep.,  634 ;  Lang  v.  Phillips,  27  Ala.,  311 ; 
Owen  v.  Slatter.  26  Ala..  547 :  Smith  v.  Cassity,  9  B. 
Man.,  192. 

3.  Evidence— Extra  judicial  statements.    In  con- 
nection with  the  above  case  of  Cornell  v.  Moulton, 
see  Wolfe  v.  Washburn,  6  Cow.,  261. 

4.  Commencement  of  suit— Time  of.  Lowry  v.  Law- 
rence, 1  Cai.,  69  note. 
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Where  a  summons  in  a  justice's  court  is  returned 
as  having  been  served  by  copy,  and  the  justice  is- 
sues another  summons,  the  suit  is  legally  continued, 
and  in  respect  to  the  defense  of  the  Statute  of  Lim- 
itations is  deemed  to  have  been  commenced  when 
the  first  summons  was  delivered  to  the  constable  to 
be  served.  Per  Bronson,  Ch.  J. 

In  computing  the  time  within  which  an  act  is  re- 
quired to  be  done,  it  is  reckoned  by  entire  days,  re- 
jecting fractions  of  a  day,  except  in  cases  of  neces- 
sity. Per  Bronson,  Ch.  J. 

And  where  an  act  is  to  be  done  within  a  limited 
period,  the  first  day  is  generally  excluded.  Per 
Bronson.  Ch.  J. 

Accordingly,  in  determining  whether  the  Statute 
of  Limitations  has  run  against  a  demand,  the  day  on 
which  the  action  accrued  is  to  be  excluded  from  the 
computation.  Per  Bronson,  Ch.  J. 

Therefore,  where  a  note  payable  on  demand  was 
made  on  the  fourteenth  day  of  February,  1839,  a  suit 
commenced  on  the  fourteenth  day  of  February, 
1845,  is  in  time.  Per  Bronson,  Ch.  J. 

Citations— 13  Wend.,  267  :  2  R.  S.,  227,  sec.  12 ;  228, 
sec.  18 ;  268,  sec.  243 ;  295,  sec.  18 ;  15  Mass.,193 :  Laws 
1831,  p.  403,  sees.  30,  31 ;  2  Cow.,  518,  605  ;  6  Cow.,  659  ; 
9  Wend..  346. 

ERROR  to  Orleans  0.  P.  Moulton  sued  Cor- 
nell before  a  justice  of  the  peace  by  sum- 
mons issued  February  14,  1845,  returnable  on 
the  21st  day  of  that  month, and  which  the  jus- 
tice, as  he  stated  in  his  return  to  the  certiorari, 
delivered  on  the  day  it  was  issued  to  a  constable 
to  be  served.  The  summons  was  duly  returned 
as  having  been  served  by  copy  on  the  15th  of 
the  month.  The  plaintiff  appeared  on  the  re- 
turn day;  but  the  defendant  did  not  appear. 
The  plaintiff  thereupon  applied  *f or  a  [*13 
second  summons,  which  was  on  that  day  is- 
sued and  delivered  to  a  constable  to  be  served, 
returnable  February  28.  This  was  personally 
served.  On  the  return  day  the  parties  appeared , 
and  the  plaintiff  declared  in  assumpsit.  The 
defendant  pleaded:  1.  The  general  issue;  and 
2.  The  Statute  of  Limitations;  on  which  the 
plaintiff  took  issue.  On  the  trial  the  plaintiff 
gave  in  evidence  a  promissory  note  made  by  the 
defendant,  of  which  the  following  is  a  copy: 

"  $18.31.     For  value  received  I  promise  to 
pay  Caleb  Crouch  or  bearer  eighteen  dollars 
thirty-one  cents.     Cohocton,  Feb.  14,  1839. 
STEPHEN  CORNELL." 

The  plaintiff  rested ;  and  the  defendant 
moved  for  a  nonsuit,  on  the  ground  that  the 
Statute  of  Limitations  had  run  before  the  suit 
was  commenced.  He  insisted  that  the  first 
summons  could  not  be  regarded  as  the  com- 
mencement of  the  suit ;  but,  if  it  could,  the 
statute  had  run  when  that  summons  issued. 
The  justice  overruled  the  motion,  and  gave 
judgment  for  the  plaintiff ,  which  was  affirmed 
by  the  C.  P.  The  defendant  brings  error. 

Messrs.  Tucker  and  James,  for  plaintiff 
in  error. 

Mr.  S.  E.  Church,  for  defendant  in  error. 

By  the  Court.  Bronson,  Ch.  J.  As  no 
time  of  payment  is  mentioned  in  the  note,  it 
was  payable  immediately.  See  Wenman  v. 
Ins.  Co.,  13  Wend.,  267.  The  remaining  ques- 
tions are :  1.  When  was  the  suit  commenced  ? 
and  2.  When  did  the  six  years  expire  ? 

Two  questions  are  made  on  the  commence- 
ment of  the  suit.  Upon  process  by  summons 
the  suit  is  considered  as  commenced,  so  as  to 
save  the  statute  when  the  process  is  delivered 
to  the  constable.  2  R.  S.,  227,  sec.  12.  But 
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it  is  said  that  there  was  no  legal  evidence  be- 
fore the  justice  that  the  first  summons  was  de- 
livered to  the  constable  before  the  15th  of 
14*]  February,  the  day  *on  which  the  serv- 
ice by  copy  was  made.  It  is  undoubtedly  true, 
as  a  general  rule,  that  the  justice  can  only  act 
upon  evidence  which  is  laid  before  him  by  the 
parties,  or  upon  their  admissions  in  open  court. 
But  he  may,  I  think,  take  judicial  notice,  and 
act  upon  facts  within  his  own  knowledge 
touching  the  proceedings  in  the  particular  case 
where  the  question  is  made.  If,  for  example, 
an  adjournment  is  asked,  the  justice  may  take 
notice  that  the  same  party  has  already  had  one 
adjournment ;  or  if  a  question  is  made  about 
the  pleadings,  the  parties  need  not  call  a  wit- 
ness to  prove  what  was  done  and  said  at  the 
joining  of  the  issue.  The  justice  may  act  upon 
his  own  knowledge  of  those  matters.  The  time 
when  the  first  process  was  issued,  as  well  as 
the  particular  kind  of  process,  are  among  the 
things  which  the  justice  is  required  to  enter  in 
his  docket.  2  R.  8.,  268,  sec.  243.  He  states 
in  this  case  that  the  first  process  was  a  sum- 
mons, and  that  it  was  issued  and  delivered  by 
himself  to  the  constable  on  the  14th  day  of 
February.  As  to  the  date,  the  summons  would 
speak  for  itself ;  and  I  think  the  justice  might 
well  act  upon  the  fact  within  his  own  knowl- 
edge, that  the  summons  was  delivered  to  the 
officer  on  the  day  of  its  date.  If  it  had  been 
delivered  to  the  party  or  some  third  person,  it 
would  have  been  necessary  to  call  a  witness 
to  show  that  it  reached  the  officer  February  14. 
But  not  so  here. 

Facts  of  which  the  justice  may  take  judicial 
notice  for  the  purpose  of  deciding  the  cause 
he  may  return  in  answer  to  a  certiorari.  Other- 
wise a  judgment  might  be  reversed,  although 
it  was  rendered  upon  sufficient  grounds. 

It  is  further  urged  that  the  suit  commenced 
by  the  first  summons  was  discontinued  because 
the  plaintiff  did  not  take  a  warrant  instead  of  a 
second  summons.  2  R.  S.,  228,  sec.  18.  But 
the  issuing  of  a  warrant  was  forbidden  by  the 
Non-Imprisonment  Act.  Stat.  1831,  p.  403, 
sees.  30,  31.  The  suit  commenced  by  the  first 
summons  was  well  continued  by  the  second 
summons,  which  was  issued  on  the  day  of  the 
return  of  the  first. 

The  case,  then,  comes  to  this :  the  note  is 
dated  February  14,  1839,  and  was  payable  im- 
mediately ;  and  the  suit  was  commenced  Feb- 
15*]  ruary  *14, 1845.  The  question  is  wheth- 
er the  statute  had  run.  The  defendant  insists 
that  the  plaintiff  was  a  day  too  late.  The  stat- 
ute is  that  the  action  "shall  be  commenced 
within  six  years  next  after  the  cause  of  such 
action  accrued."  2  R.  S.,  295,  sec.  18.  If 
there  should  be  an  exact  computation  of  the 
time,  the  six  years  would  not  end  either  with 
February  13  or  14, 1845;  but  would  terminate 
on  the  14th  at  the  same  hour  of  the  day  that 
the  contract  was  made.  But  this  minuteness 
of  inquiry  would  usually  be  attended  with 
great  difficulty,  without  conducting  to  a  very 
satisfactory  result.  It  has  therefore  been  gen- 
erally agreed,  that  in  the  computation  of  time 
for  doing  an  act,  the  fractions  of  a  day  shall 
not  be  regarded,  except  in  cases  of  necessity. 
When  the  act  is  to  be  performed  within  a  cer- 
tain period  from  or  after  a  particular  event, 
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the  time  is  reckoned  by  entire  days;  and  the 
only  difficulty  is,  in  determining  whether  the 
day  on  which  the  particular  event  occurred 
shall  be  included  or  excluded  from  the  com- 
putation. For  example;  if  a  party  may  appeal 
within  ten  days  after  judgment,  and  the  judg- 
ment is  rendered  on  the  first  day  of  the  month, 
then,  if  the  first  day  be  included,  the  right  of 
appeal  will  terminate  with  the  tenth  day  of  the 
month;  but  if  the  first  day  is  excluded,  the 
party  will  have  the  whole  of  the  eleventh  day 
of  the  month  to  bring  the  appeal.  Where  the 
question  has  arisen  under  the  rules  of  practice, 
it  has  been  generally  agreed  that  the  first  day 
should  be  excluded.  But  in  the  construction 
of  statutes,  the  decisions  have  not  been  uniform, 
either  in  England  or  in  this  country.  Some- 
times the  first  day  has  been  included,  and  at 
other  times  it  has  been  excluded.  The  case  of 
Presbrey  v.  Williams,  15  Mass.,  193,  is  precisely 
in  point  for  the  defendant.  The  action  was  on 
a  promissory  note  which  the  defendant  had  ad- 
mitted to  be  due  and  unpaid  November  1, 1811. 
The  action  was  commenced  November  1, 1817; 
and  the  court  held  that  the  Statute  of  Limita- 
tions had  run,  and  the  plaintiff  was  a  day  too 
late.  But  that  case  is  not  in  accordance  with 
the  decisions  in  this  State.  Our  cases  all  go  to 
establish  one  uniform  rule,  whether  the  ques- 
tion arises  upon  the  practice  of  the  court  or 
the  construction  of  a  *statute;  and  the  [*16 
rule  is,  to  exclude  the  first  day  from  the  com- 
putation. The  question  has  not  before  arisen 
upon  the  Statute  of  Limitations  ;  but  it  has 
been  fully  settled  in  the  decisions  upon  other 
statutes  involving  the  same  principle.  Snyder 
v.  Warren,  2  Cow.,  518;  Ex  parte  Dean,  Id., 
605;  Roman  v.  Liswell,  6  Id.,  659;  Wilcox  v. 
Wood,  9  Wend.,  346.  When  the  period  al- 
lowed for  doing  an  act  is  to  be  reckoned  from 
the  making  of  a  contract,  or  the  happening  of 
any  other  event,  the  day  on  which  the  event 
happened  may  be  regarded  as  an  entirety,  or  a 
point  of  time;  and  so  be  excluded  from  the 
computation. 

The  justice  was  right  in  holding  that  the  stat- 
ute had  not  run  at  the  time  the  suit  was  com- 
menced. 

Such  are  my  views  of  the  case.  But  my 
brethren  are  of  opinion  that  the  delivery  of  the 
process  to  the  constable  was  no  part  of  the  of- 
ficial duty  of  the  justice  and,  consequently, 
that  there  was  no  legal  evidence  before  him 
that  the  suit  was  commenced  February  14.  Of 
course  the  return  of  the  justice  to  the  certwrari 
can  prove  nothing  concerning  matters  which 
were  not  properly  before  him.  In  this  view 
of  the  case,  the  suit  was  commenced  a  day  too 
late. 

Judgments  reversed. 

Promissory  note— If  no  time  of  payment  is  men- 
tioned, payable  immediately.  Explained— 10  Legr. 
Obs.,  62. 

Cited  in— 29  Barb.,  184;  36  Barb..  637;  23  How.  Pr., 
148 ;  3  Sandf ..  608 ;  11  Minn.,  319. 
Justice  court— Service  of  process— When  suit  deemed 
commenced.    Cited  in— 2  Lans.,  320 :  2  Hilt..  405. 

Computation  of  time.  Reviewed— 43  Conn.,  59;  21 
Am.  Rep.,  636. 

Cited  in— 10  Barb.,  118 ;  4  How.  Pr..  299 :  11  How. 
Pr.,  195:  6  Abb.  N.  S.,  99 ;  1  Sheld.,  168 ;  18  How.  U, 
S.,  164;  2  Wall..  190;  118  Mass..  508  :  19  Am.  Rep..  473, 
475 ;  38  Cal.,  410;  19  Conn.,  381 ;  50  Am.  Dec.,  252 ;  23 
Mich.,  6 ;  9  Am.  Rep.,  74. 

Also  cited  in— 15  Barb.,  26 ;  1  Hilt.,  525. 
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CODDINGTON  v.  DAVIS  ET  AL. 

Negotiable  Paper — Waiver  of  Protest — Consider 
ation — Assignment  of  Maker  of  Note  for  Ben- 
efit of  Creditors — Preferment  of  Indorser — 
Agreement  by  Holder  with  Other  Creditors  to 
Discharge  Maker — When  Does  Not  'Include 
Note. 

The  indorser  of  a  bill  or  note  may,  before  the  pa- 
per matures,  make  a  valid  agreement  to  waive  a 
presentment  and  notice  of  non-payment.  Such  an 
agreement  does  not  require  a  consideration  to  sup- 
port it. 

Where  an  indorser  of  a  note  had  been  preferred 
In  respect  to  his  liability,  in  an  assignment  made  by 
the  maker  for  the  benefit  of  his  creditors,  and  had 
transferred  to  the  holder  his  interest  under  the  as- 
signment, and  afterwards,  while  the  note  was  run- 
ning to  maturity,  wrote  to  the  holder,  saying :  "You 
need  not  protest  T.  B.  C.'s  note,  due,  etc.,  for,  etc., 
and  I  will  waive  the  necessity  of  protest  thereof ; " 
held,  sufficient  to  dispense  with  a  presentment  and 
notice  of  non-payment. 

The  letter  itself  without  the  other  circumstances, 
would  have  been  a  valid  waiver  of  a  demand  and 
notice.  Per  Jewett,  J. 

The  term  "  protest,"  though  strictly  inapplicable 
17*]  to  a  promissory  note  means,  when  *usedin  a 
general  way,  the  steps  necessary  to  be  taken  to 
charge  an  indorser.  Per  Jewett,  J. 

Where  the  maker  of  a  note,  before  it  became  pay- 
able, assigned  his  property  to  a  trustee  for  the  pay- 
ment of  his  debts,  preferring  the  indorser,  who 
transferred  his  interest  under  the  assignment,  to  the 
holder ;  held,  that  no  demand  or  notice  of  non-pay- 
ment were  necessary  to  enable  the  holder  to  recov- 
er against  the  indorser. 

General  words  used  in  an  agreement,  are  to  be  so 
restricted  as  to  subserve  the  intentions  of  the  par- 
ties. 

Accordingly,  where  the  maker  of  a  promissory 
note  which  was  held  by  an  indorsee,  made  an  as- 
signment for  the  benefit  of  his  creditors,  preferring 
the  indorser  as  a  creditor  to  the  amount  of  the  note 
and  the  holder  for  a  separate  debt  due  him  on  ac- 
count, and  the  holder  in  conjunction  with  other 
creditors  of  the  maker,  executed  an  instrument  re- 
ferring to  the  assignment,  and  agreeing  in  consider- 
ation thereof,  to  discharge  the  maker  from  all 
claims  and  demands  existing  in  their  favor  respect- 
ively against  him,  over  and  above  what  they  might 
realize  under  the  assignment  on  his  agreeing  to  pay 
the  balance  of  their  debts,  after  the  expiration  of 
seven  years ;  held,  that  the  claim  of  the  holder  upon 
the  note  was  not  discharged  or  suspended— the 
agreement  as  regarded  him,  being  only  applicable 
to  his  other  demand  against  the  maker. 

Citations-Story,  Prom.  N.,  sees.  135,  271,  272 ;  2 
Inst.,  183 ;  10  Co.,  101 ;  1  Selw.  N.  P.,  10th  ed.,  358 ;  1 
Johns.  Cas.,99 ;  Story.  Bills,  sees.  371,  373 :  11  Wend., 
«29 ;  2  How.,  66 ;  6  Wh.,  146,  572 ;  Willes,  332 ;  11  Vt., 
493;  2  Gill.  &  J.,  382;  Com.  Dig.  Agreement,  C:  9 
Wend.,  279,  492 ;  10  Wend.,  116  ;  20  Johns.,384;  Laws, 
1833,  ch.  271,  sec.  8 ;  Laws,  1835,  ch.  307,  sec.  2 ;  7 
Wend.,  165 ;  17  Wend.,  489 ;  5  Mass.,  171 ;  1  Cow.,  122 ; 
17  Johns.,  58 ;  18  Pick.,  346. 

TERROR  from  the  Superior  Court  of  the  City 
J-^  of  N.  Y.  Charles  Davis  and  others,  com- 
posing the  firm  of  Davis,  Brooks  &  Co.,  sued 


NOTE.— Negotiable  paper  —  Protest  —  Definitions. 
See  affirmance  of  the  above  case  of  Coddington  v. 
Davis.  1  N.  Y.,  186;  Beals  v.  Peck,  12  Barb.,  245; 
Woodbury  v.  Sackrlder,  2Abb.Pr.,  402;  Ayrault  v. 
Pacific  Bank,  6  Bob..  337 ;  Townsend  v.  Lorain  Bank, 
2  Ohio  St.,  345;  Walker  v.  Turner,  2  Gratt.,  536; 
Swayne  v.  Britton,  17  Kan.,  629 ;  2  Dan.  Neg.  Inst., 
sec.  929. 

Waiver  of  protest.  See,  affirmance  of  the  above  case 
of  Coddington  v.  Davis,  1  N.  Y.,  186 ;  Beals  v.  Peck, 
12  Barb.,  245 ;  Porter  v.  Kimball,  53  Barb.,  467 ;  Shel- 
don v.  Horton,  43  N.  Y..  93 ;  Hood  v.  Hallenbeck,  7 
Hun,  364  ;  Fisher  v.  Price,  37  Ala.,407  ;  Carpenter  v. 
Heynolds,  42  Miss.,  807 ;  Jaccard  v.  Anderson,  37  Mo., 
91 :  Brown  v.  Hull,  33  Gratt.,  31 ;  Sprague  v.  Fletch- 
er, 8  Oreg.,  367 ;  Harvey  v.  Nelson,  31  La.  Ann.,  434 ; 
Union  Bank  v.  Hyde,  19  U.  S.  (6  Wh.),  572 :  Thomas 
v.  Mayo,  56  Me.,  40. 
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Samuel  Coddington  in  the  court  below,  and 
claimed  to  recover  as  indorsees  of  a  promis- 
sory note  for  $10,000,  dated  December  81, 
1839,  made  by  Thomas  B.  Coddington,  pay- 
able to  the  order  of  Samuel  Coddington,  the 
defendant,  thirty  days  after  date,  which  was 
indorsed  by  the  defendant.  On  the  trial,  after 
proving  the  defendant's  indorsement,  the 
plaintiffs  proved  and  gave  in  evidence  a  letter 
to  themselves,  from  the  defendant,  in  the  fol- 
lowing words:  "Mess.  Davis,  Brooks  &  Co. 
Gent.  Please  not  protest  T.  B.  Coddington's 
note  due  2nd  Feb'y,  for  $10,000,  and  I  will 
waive  the  necessity  of  the  protest  thereof;  and 
oblige  yours,  resp'ly,  etc.  Samuel  Coddington. 
New  York,  Jan.  28, 1840."  The  plaintiffs  then 
rested;  and  the  defendant  moved  for  a  non- 
suit, on  the  ground  that  the  letter  did  not  con- 
tain a  sufficient  waiver  of  a  demand  of  the 
maker,  or  of  notice  of  non-payment.  The 
motion  was  denied,  and  the  defendant  ex- 
cepted. 

The  defendant's  counsel  then  produced, 
proved  and  gave  in  evidence  the  following 
papers:  1.  An  assignment  executed  by  the 
*maker,  T.  B.  Coddington,  under  his  [*18 
hand  and  seal,  to  Charles  Davis,  one  of  the 
plaintiffs,  dated  January  23,  1840,  of  all  the 
assignor's  goods,  chattels  and  choses  in  action, 
in  trust,  to  convert  them  into  money,  and  to 
pay  his  debts  according  to  the  order  of  pref- 
erence mentioned  in  several  schedules  annexed. 
Among  the  creditors  named  in  the  schedule  of 
those  to  be  first  paid,  the  defendant  and  the 
plaintiffs  were  mentioned  in  the  following 
manner:  "  Samuel  Coddington,  for  indorse- 
ment, $10,000;  Do.  fordo.  $1,185.44;  Do.  for 
balance  of  acct.  $2,078.40;  Davis,  Brooks,  & 
Co.,  $1,000."  2.  A  paper  written  at  the  foot 
of  the  assignment  subscribed  by  C.  Davis,  the 
assignee,  stating  that  he  accepted  the  assign- 
ment and  agreed  to  execute  it.  3.  An  order 
signed  by  the  defendant,  addressed  to  C.  Davis 
as  assignee,  be'aring  the  same  date  with  the 
assignment,  directing  him  to  pay  to  the  order 
of  the  plaintiffs,  "any  and  all  moneys  that 
may  be  received  by  you  as  assignee  for  my 
account,  of  Thomas  B.  Coddington,  as  fast  as 
collected  to  the  extent  of  ten  thousand  dollars;" 
and  an  acceptance  written  on  the  order,  and 
signed  by  the  assignee,  payable  "conformably 
to  the  order  and  terms  of  the  assignment  of  T. 
B.  Coddington."  4.  An  instrument  dated 
February  8,  1840,  signed  by  the  plaintiffs  and 
several  other  creditors  of  T.  B.  Coddington, 
reciting  that  T.  B.  C.  was  indebted  to  them 
respectively  and  had  made  an  assignment  for 
their  benefit  and  the  benefit  of  his  other  cred- 
itors; in  consideration  whereof,  and  of  $1, 
etc. ,  they,  in  terms,  release,  discharge  and  for- 
ever acquit  him,  T.  B.  C.,  from  all  claims,  de- 
mands, liabilities,  judgments  and  other  re 
sponsibilities  existing  against  him,  beyond 
what  they  may  realize  under  the  assignment, 
he,  T.  B.  C.,  however,  to  give  them  respective- 
ly, his  written  promise  to  pay  them  at  the  ex- 
piration of  seven  years,  any  balance  of  their 
debts  against  him  which  may  remain  after  ex- 
hausting the  assignment. 

The  plaintiffs'  counsel  then  proved  and  gave 
in  evidence,  an  agreement  signed  by  T.  B. 
Coddington,  by  which  he  undertook  to  pay 
them  at  the  expiration  of  seven  years  from  the 
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date,  any  deficiency  of  his  indebtedness  to 
them  "in  notes,  book  accounts,  indorsements 
or  otherwise,"  beyond  what  they  might  realize 
under  his  assignment;  and  also,  a  letter  ad- 
19*J  dressed  to  them  by  *T.  B.  Coddington, 
January  25,  1840,  stating  that  he  had  made  an 
assignment  mentioning  the  name  of  the  assign- 
ee, and  referring  them  for  further  information 
to  his  attorney. 

It  was  admitted  that  the  assignee  had  paid 
the  plaintiffs  $2,800  on  account  of  the  assign- 
ment, but  that  the  assigned  property  had  not 
all  been  disposed  of,  or  the  trust  closed. 

The  defendant's  counsel  still  insisted  that 
the  defendant  had  not  been  duly  charged  as 
indorser,  and  also  maintained  that  the  instru- 
ment of  February  8,  1840,  operated  to  dis- 
charge the  maker  from  the  note  sued  on;  but 
if  not  that  said  instrument  and  the  written 
promise  of  the  maker  to  pay  the  balance  at  the 
end  of  seven  years,  was  a  valid  extension  of 
the  time  of  payment,  which  discharged  the  in- 
dorser; and  he  requested  the  court  to  charge 
the  affirmative  of  these  several  propositions. 
The  court  refused  so  to  charge,  but  instructed 
the  jury  that  neither  of  said  objections  to  the 
recovery  was  well  taken,  and  that  under  the 
circumstances  of  the  case  no  demand  of  the 
maker  or  notice  to  the  indorser  was  necessary 
to  be  proved;  and  the  defendant's  counsel  ex- 
cepted.  The  jury  found  a  verdict  for  the 
plaintiffs  for  the  balance  of  the  note,  upon 
which  the  court  gave  judgment,  and  the  de- 
fendant brought  error  to  this  court. 

Mr.  L.  Livingston,  for  plaintiff  in  error. 
1.  The  waiver  of  protest  does  not  dispense 
with  the  obligation  to  present  the  paper  for 
payment  and  to  give  notice  of  its  dishonor.  A 
protest  is  only  applicable  to  a  foreign  bill,  and 
it  is  no  part  of  the  duty  of  the  notary  to  give 
notice  of  non-payment  of  such  a  bill.  Bk.  v. 
Gray,  2  Hill,  227;  Bk.  v.  Hyde,  6  Wh.,  572; 
Young  v.  Bryan,  Id. ,  146.  The  term  protest, 
therefore,  does  not  include  the  idea  of  a  no- 
tice of  non-payment.  See,  also,  Story,  Bills, 
302,  n.  2.  Agreements  between  holder  and 
indorser  are  to  be  construed  strictly.  Story. 
Prom.  N.,  314,  315.  A  waiver  of  notice  of 
non-payment  does  not  dispense  with  the  de- 
mand of  payment.  Bk.  v.  Jones,  6  Mass.,  524; 
Backus  v.  Shipherd,  11  Wend.,  629.  2.  The 
paper  executed  February  8,  discharged  the  de- 
fendant as  an  indorser.  It  was  either  a  virtual 
2O*]  ^release  Heathcote  v.  Crookshanks,  2  T. 
R.,  27,  per  Buller,  J.;  Hosack's  Exrs.  v.  Rogers, 
25  Wend.,  339,  per  Cowen,  J. ;  or  an  extension 
of  the  time  of  payment,  3  Kent,  Com.,  Ill, 
either  of  which  would  discharge  the  indorser. 

Mr.  C.  O'Conor,  for  defendants  in  error. 
1.  The  word  "  protest"  in  the  defendant's  let- 
ter, was  a  short  method  of  expressing  the  idea 
of  a  demand  and  notice  of  non-payment.  Bk. 
v.  Hyde,  cited  supra;  Stat.  1833,  p.  395,  sec.  8; 
Stat.  1837,  p.  554,  sec.  1.  2.  A  waiver  of  no- 
tice may  not  dispense  with  a  demand  of  pay- 
ment, yet  it  does  not  follow  that  a  waiver  of 
demand  does  not  excuse  a  want  of  notice. 
There  can  regularly  be  no  notice  where  there 
has  been  no  demand.  3.  But  no  demand  or 
notice  was  necessary.  The  defendant,  by  force 
of  the  transactions  proved  by  the  papers,  had 
become  the  party  primarily  liable  for  the  note. 
Corney  v.  De  Costar,  I  Esp.,  303;  Bond  v.Farn- 
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ham,  5  Mass.,  171;  Bankv.  Hughes,  17  Wend., 
98;  Moore  v.  Small,  2  Greenl.,  210;  3  Kent, 
Com.,  113;  17  Wend.,  407;  2  Conn.,  478;  1 
Johns.  Gas.,  99;  Boyd  v.  Cleveland,  4  Pick., 
527.  The  plaintiffs'  engagement  to  give  time 
of  payment  is  not  applicable  to  the  note  in 
question,  but  relates  solely  to  their  further 
debt  mentioned  in  the  schedule  of  preferred 
debts.  The  instrument  called  a  release  is  with- 
out consideration. 

By  the  Court,  Jewett,  J.  The  indorsement 
of  a  note,  in  contemplation  of  law,  amounts  to 
a  contract  on  the  part  of  the  indorser  to  the  ef- 
fect, among  other  things,  that  when  duly  pre- 
sented, if  it  is  not  paid  by  the  maker,  he,  the 
indorser.  will,  upon  due  and  reasonable  notice 
given  him  of  the  dishonor,  pay  the  same  to 
the  holder.  Story,  Prom.  N.,  sec.  135.  In  this 
case  the  plaintiffs,  indorsees  of  the  note  upon 
which  the  action  is  brought,  omitted  both  to 
present  the  note  for  payment  at  maturity,  and 
to  give  notice  to  the  defendant  of  its  non-pay- 
ment; but  relied  for  a  recovery  upon  the  waiv- 
er of  both,  alleged  to  be  contained  in  the  de- 
fendant's letter,  which  was  given  in  evidence. 

Upon  this,  two  questions  have  been  made  : 
first,  whether  it  is  *competent  for  an  in-[*21 
dorser,  prior  to  the  maturity  of  the  note,  to 
waive  the  necessity  of  such  presentment  and 
notice,  and  remain  subject  to  the  same  liabili- 
ty as  though  these  conditions  had  been  duly 
performed  ;  and  second,  whether  there  is  evi- 
dence of  such  waiver  in  this  case. 
1.  The  reason  why  a  demand  of  payment  and 
notice  of  non-payment  of  a  promissory  note 
are  required  in  order  to  charge  the  indorser  is, 
that  he  is  in  the  nature  of  a  surety  only,  his 
undertaking  not  being  absolute  but  condition- 
al. He  is  to  pay  only  in  the  event  of  a  demand 
made  on  the  maker  at  the  time  when  the  note 
becomes  due,  and  of  a  refusal  or  neglect  on  his 
part,  and  due  notice.  This  rule  being  intro- 
duced for  the  benefit  of  the  indorser,  he  may 
waive  the  necessity  of  such  demand  and  notice 
in  accordance  with  the  maxim,  that  any  one 
may,  at  his  pleasure,  renounce  the  benefit  of  a 
stipulation  or  other  right,  introduced  entirely 
in  his  own  favor.  2  Inst.,  183;  10  Rep.,  101;  1 
Selw.  N.  P.,  10th  ed.,  358;  Story.Prom.  N.,  sec. 
271.  In  the  case  of  Lefflngwell  v.  White,!  Johns. 
Cas.,  99,  the  action  was  on  a  promissory  note, 
against  the  indorser.  Before  it  became  due 
the  defendant  stated  to  the  holder,  that  the 
maker  had  absconded,  and  that.being  secured, 
he  would  give  a  new  note,  and  requested  time. 
The  court  said  the  defendant  had  admitted  his 
responsibility,  treated  the  note  as  his  own, and 
negotiated  for  further  time  for  payment,  by 
which  conduct  he  had  waived  the  necessity  of 
any  demand  or  notice.  When  the  agreement 
or  waiver  is  prior  to  the  maturity  of  the  note, 
it  dispenses  with  a  due  presentment ;  and  it 
would  operate  as  a  fraud  upon  the  holder,  if 
the  objection  of  want  of  presentment  were 
available  afterwards;  since  he  may  have  omit- 
ted the  steps  which  he  would  otherwise  have 
taken  in  consequence  of  the  defendant's  agree- 
ment. In  such  a  case  it  makes  no  difference 
whether  the  agreement  were  for  a  valuable 
consideration  or  not,  since,  if  it  were  not  held 
obligatory,  it  would  be  a  manifest  detriment  to 
the  holder  occasioned  by  the  fraud  or  breach 
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of  faith  of  the  indorser.     Story,  Bills,  sees. 
371,  373;  Story,  Prom.  N.,  sec.  271. 

2.  It  is  insisted  that  there  is  no  evidence  of 
22*]  a  waiver,  either  *of  a  demand  or  notice. 
The  evidence  on  which  the  plaintiffs  rely  is  : 
First.  The  assignment  executed  by  the  maker 
and  the  acceptance  of  the  trust  by  the  assignee, 
together  with  the  order  drawn  by  the  defend- 
ant in  favor  of  the  plaintiffs  on  the  assignee 
and  his  acceptance  of  it.  Second.  The  defend- 
ant's letter  of  January  28, 1840,  requesting  that 
the  note  might  not  be  protested,  and  in  terms 
waiving  the  necessity  of  a  protest. 

It  is  true,  as  a  general  remark,  that  agree- 
ments of  this  sort  are  to  be  construed  strictly 
and  not  extended  beyond  the  fair  import  of 
the  terms  used.  It  is  also  true  that  a  demand 
of  payment  and  notice  of  non  payment  of  a 
promissory  note  are  not  only  distinct  and  dif- 
ferent acts  from  that  of  protest,  but  that  by 
the  general  law  merchant  strictly,  no  protest  is 
required  to  be  made  upon  the  dishonor  of  any 
promissory  note;  but  the  use  of  a  protest  is  ex- 
clusively confined  to  foreign  bills  of  exchange. 
Story,  Prom.  N.,  sec.  272;  Backus  v.  Shipherd , 
11  Wend.,  629  ;  Burke  v.  McKay,  2  How.  U. 
S.,  66;  Young  v.  Bryan,  6  Wh.,  146;  Bk.  v. 
Hyde,  Id,,  572. 

In  the  case  of  Backus  v.  Shipherd,  the  plaintiff 
claimed  to  recover,  in  the  court  below, against 
the  defendant,  as  the  indorser  of  a  note,  and 
relied  upon  a  stipulation  written  over  the  de- 
fendant's indorsement  as  a  waiver  of  present- 
ment and  of  notice.  It  was  to  the  effect  that 
if  the  plaintiff  should  not  be  able  to  collect  the 
note  of  the  maker  by  due  course  of  law,  the 
defendant  would  consider  himself  responsible 
for  the  same  without  requiring  notice  of  non- 
payment. There  was  also  a  count  on  the  in- 
strument as  a  guaranty.  On  the  trial,  the 
judge  instructed  the  jury  that  the  defendant 
was  not  liable  as  indorser  for  the  want  of  a  de- 
mand of  payment,  nor  on  the  guaranty,  be- 
cause the  plaintiff  had  not  used  due  diligence 
in  prosecuting  the  maker.  The  defendant  had 
judgment,  which  this  court  reversed  on  error. 
In  giving  the  opinion  of  the  court,  Nelson,  J., 
said:  "  The  first  question  raised  in  this  case, 
I  believe,  has  not  been  decided  by  this  court ; 
but  as  a  general  proposition,  we  have  no  hes- 
itation in  saying  that  a  stipulation  by  the  in- 
dorser of  a  note  to  waive  notice  of  demand  up- 
on the  maker,  does  not,  according  to  the  law 
merchant,  dispense  with  the  demand  itself. 
23*]  They  are  distinct  acts,*and  each  a  condi- 
tion precedent  to  the  right  of  recovery  by  the 
holder.  The  indorser,  in  waiving  notice,  may 
rely  upon  an  assurance  or  conviction  that  the 
note  will  be  paid  by  the  maker,  if  demanded 
when  due."  "I  cannot,  however,  entertain  a 
doubt,  that  by  the  stipulation  between  the  par- 
ties the  demand  as  well  as  notice  was  waived. 
It  required  the  plaintiff  to  enforce  the  collec- 
tion of  the  note  by  due  course  of  law,  and  if 
unsuccessful,  the  defendant  engaged  to  pay 
it. "  The  case  of  the  Union  Bank  v.  Hyde  was 
this:  the  action  was  against  an  indorser  of  a 
promissory  note  payable  at  the  plaintiffs'  bank. 
No  demand  or  notice  of  non-payment  was 
proved,  but  the  plaintiffs  gave  in  evidence  an 
instrument  in  writing  signed  by  the  defend- 
ant, as  follows:  "I  do  request  that  hereafter 
any  notes  that  may  fall  due  in  the  Union  Bank, 
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on  which  I  am  or  may  be  indorser,  shall  not 
be  protested,  as  I  will  consider  myself  bound 
in  the  same  manner  as  if  the  said  notes  had 
been  or  should  be  legally  protested."  It  was 
insisted  that  this  amounted  to  a  stipulation  to 
waive  demand  and  notice.  Two  constructions 
were  contended  for :  the  one,  literal,  formal, 
vernacular;  the  other,  resting  on  the  spirit  and 
meaning,  as  a  mercantile  and  bank  transaction. 
The  court  below  sustained  the  former,  and 
held  that  the  plaintiffs  could  not  recover.  The 
judgment  was  reversed  in  the  Supreme  Court 
of  the  U.  S.,  on  the  ground  that  the  writing 
was  ambiguous,  as  to  whether  it  amounted  to 
a  waiver  of  a  demand  and  notice;  and  that  the 
sense  in  which  the  parties  used  the  words 
might  fairly  be  sought  in  the  practical  exposi- 
tion furnished  by  their  own  conduct,  or  the 
conventional  use  of  language  established  by 
their  own  customs  or  received  opinions.  And 
there  was  evidence  that  the  parties  had  practi- 
cally construed  the  writing  as  a  waiver  of  de- 
mand and  notice. 

It  is  a  maxim  that  a  liberal  construction 
shall  be  put  upon  written  instruments,  so  as  to 
uphold  them,  if  possible,  and  carry  into  effect 
the  intention  of  the  parties;  and  it  is  essential 
to  consider  the  subject-matter  of  the  agree- 
ment, in  affixing  a  meaning  to  its  terms.  Park- 
hurst  v.  Smith,  Willes,  332.  It  is  said  in  Gun- 
nison  v.  Bancroft,  11  Vt.,  493,that  the  language 
used  by  a  party  to  a  contract  must  be  construed 
as  he  expected  *the  other  party  to  under-[*24 
stand  it,  or  as  the  other  party  had  a  right  to 
understand  it.  So,  in  construing  a  contract,  it 
is  a  rule  that  the  court  will  look  to  the  motive 
that  led  to  it,  and  the  object  intended  to  be  ef- 
fected by  it.  Davisv.  Barney,  2  Gill.  &  J.,382. 
It  is  laid  down  in  Com.  Dig.  Agreement,  C, 
that  a  contract  shall  have  a  reasonable  con- 
struction according  to  the  intent  of  the  parties. 

The  question  returns,  what  is  the  true  con- 
struction of  the  defendant's  letter  ?  The  coun- 
sel for  the  defendant  contends,  in  effect,  that 
no  legal  meaning  can  be  attached  to  it ;  that,  as 
the  act  requested  to  be  omitted  was  inapplica- 
ble to  the  note  in  question,  and  unnecessary  to 
charge  the  defendant  as  indorser,  the  defend- 
ant's promise  to  waive  that  act  was  idle  and 
unmeaning.  He  insists  that  the  acts  which 
were  necessary  to  be  performed  by  the  plaint- 
iffs, to  charge  the  defendant,  were  to  make  de- 
mand of  payment,  and  if  refused  or  neglected, 
to  give  notice  to  the  defendant  of  non  payment, 
and  not  to  protest  the  note.  Let  it  be  admitted 
that  the  words  used  were  doubtful  or  equiv- 
ocal ;  the  first  thing  we  ought  to  inquire  into 
is,  what  was  the  intention  of  the  defendant  and 
the  understanding  of  the  plaintiffs  ?  For  if 
these  were  identical  and  referred  to  some  dis- 
tinct, definite  matter,  we  ought,  if  possible,  to 
put  such  a  construction  on  the  language  as  will 
best  answer  the  end  which  both  parties  had  in 
view,  and  reject  any  construction  which  would 
tend  to  overturn  and  disappoint  their  intention. 
Too  much  regard  ought  not  to  be  had  to  the 
usual  or  technical  signification  of  words  or 
sentences,  where  it  is  clear  the  result  would  be 
to  frustrate  the  design  of  the  parties.  In  order, 
therefore,  to  see  what  construction  should  be 
put  upon  this  letter,  let  us  inquire  what  were 
the  defendant's  motives  that  led  him  to  write 
it,  and  the  object  which  he  intended  to  effect. 

DENIO  3. 


1846 


CODDINGTON  V.  DAVIS. 


24 


The  maker,  some  ten  days  before  the  maturity 
of  the  note,  had  become  insolvent,  and  made  an 
assignment  of  his  property,  by  which  a  large 
amount  of  assets  had  been  devoted  to  the  pay- 
ment of  his  debts.  The  defendant,  for  his  lia- 
bility as  indorser  of  this  note,  and  for  an  in- 
debtedness of  more  than  $3,000  besides,  had, 
•with  his  assent,  been  in  effect  preferred  to  all 
25*]  others.  The  maturity  of  the  note  *was 
very  near  ;  he  knew  the  maker  would  not  and 
could  not  pay  it ;  he  had  himself  transferred  to 
the  plaintiffs  to  apply  towards  payment  of  this 
note,  his  right  to  the  dividend  to  arise  out  of 
the  assigned  property  applicable  to  the  note ; 
but  this,  in  the  course  of  such  business,  could 
not  be  realized  until  after  the  note  would 
become  payable.  He  must,  therefore,  have  ex- 
pected that  the  holders,  unless  prevented, 
would  have  taken  the  ordinary  steps  to  charge 
him  as  iudorser.  He  resided  in  a  mercantile 
community,  where  more  or  less  discredit  at- 
taches to  the  parties  to  a  dishonored  note.  Is 
it  not  evident  that  his  object  in  making  the  re- 
quest and  promise  contained  in  the  letter  was 
as  well  to  obtain  delay  as  to  avoid  the  mortifi- 
cation and  expense  attendant  upon  a  demand  of 
payment  and  notice  of  non-payment  of  the 
note  ?  And  is  it  not  equally  clear  that  the 
plaintiffs  understood,  and  had  a  right,  from  the 
circumstances  of  the  case,  to  regard  the  com- 
munication as  the  expression  of  a  wish  that  the 
usual  measures  should  be  omitted,  and  as  an 
undertaking  to  be  subject  to  the  same  liability 
as  though  they  had  been  regularly  taken  ?  To 
my  mind  this  is  entirely  plain.  And  I  think 
this  intention  and  understanding  of  the  parties 
is  palpable,  as  well  from  the  evidence  of  the 
facts  mentioned,  as  from  the  terms  of  his  re- 
quest and  promise,  irrespective  of  the  other  in- 
cidents. I  think  that  in  mercantile,  as  well  as 
in  legal  language,  the  word  "protest"  used  in 
connection  with  a  promissory  note  indorsed,  as 
the  defendant  used  it,  is  understood  to  mean 
the  taking  of  such  steps  as  bylaw  are  required 
to  charge  an  indorser  ;  that  is,  demand  and 
notice.  Although  strictly  there  is  no  necessity 
for  formally  protesting  a  promissory  note  for 
non  payment,  a  simple  demand  of  payment, 
and  if  refused  or  neglected,  notice  to  the  in- 
dorser of  such  demand  and  refusal  being  suffi- 
cient, yet  in  practice,  in  this  country,  payment 
of  such  notes  is  demanded,  and  if  not  paid  they 
are  protested  for  non-payment  and  notice  of 
such  protest  is  served  on  the  indorser.  This, 
when  done,  is  briefly  expressed  among  com- 
mercial and  professional  men  as  well  as  by 
courts,  by  saying  the  note  was  or  has  been 
protested  ;  and  the  fees  of  protest  are  legally 
recoverable  of  the  indorser.  Bk.  v.  Gould,  9 
26*]  *Wend.,  279  ;  Campbell  v.  Cook,  Id.,  492  ; 
Merritt  v.  Benton,  10  Id.,  116  ;  Smedes  v.  Bk., 
20  Johns.,  384.  And  the  Legislature  has  pro- 
vided and  regulated  the  fees  for  such  protest 
and  service  of  notice,  and  has  also  declared 
that  the  certificate  of  the  notary  of  the  fact  in 
regard  to  the  making  of  the  demand  and  serv- 
ice of  notice  in  certain  cases  shall  be  evidence 
of  such  facts.  L.  of  1833,  ch.  271,  sec.  8  ;  L. 
of  1835,  ch.  307,  sec.  2. 

Again  ;  I  think  the  taking  and  accepting  the 
security  by  the  defendant  under  the  assign- 
ment made  by  the  maker  for  his  liability  as  in- 
dorser of  this  note,  connected  with  the  cir- 
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cumstances  and  the  acts  of  the  defendant  under 
it,  may  be  deemed  a  waiver  of  presentment  and 
notice,  within  the  principles  sanctioned  by 
several  cases.  Bk.  v.  Griswold,  7  Wend.,  165; 
Spencer  v.  Harvey,  17  Id.,  489;  Bond  v.  Farn- 
ham,  5  Mass.,  171. 

But  the  plaintiff  in  error  further  insists  that 
the  paper  subscribed  by  the  plaintiffs  and 
others,  bearing  date  February  8,  1840,  was  a 
valid  release  and  discharge  of  the  maker  and, 
consequently,  extinguished  the  liability  of  the 
defendant  as  indorser.  This  stipulation  recited 
and  referred  to  the  assignment  made  by  the 
maker  a  few  days  before,  and  the  two  instru- 
ments must  be  read  together  to  ascertain  the 
intention  of  the  parties.  The  maker  of  the  note 
had  assigned  his  property  in  trust,  after  de- 
fraying the  expenses,  for  the  payment  of  his 
creditors  according  to  a  certain  order  of  pref- 
erence. In  the  class  to  be  first  paid  the  defend- 
ant was  named  as  a  creditor  for  a  sum  of 
$10,000,  which  was  stated  to  be  "  for  indorse- 
ment ;"  for  a  further  sum  also  for  indorsement, 
and  still  an  additional  amount  for  the  balance 
of  account ;  and  the  plaintiffs  were  mentioned 
in  this^list  as  creditors  for  $1,000  only.  They 
were  likewise  put  down  in  the  second  class  as 
creditors  to  the  amount  of  $2,000.  The  paper 
signed  by  the  plaintiffs  and  other  creditors  was 
manifestly  intended  to  include  nothing  more 
than  the  claims  or  debts,  thus  enumerated  in 
the  assignment  as  due  and  owing  from  T.  B. 
Coddington  to  the  several  persons  and  firms 
who  signed  the  stipulation.  It  is  evident  from 
what  had  transpired  between  *Samuel  [*27 
Coddington  and  the  plaintiffs,  in  relation  to  the 
note  for  $10,000  in  question,  as  well  as  what 
appears  from  the  assignment,  that  the  plaintiffs 
and  both  the  Coddingtons  treated  this  note  as 
the  proper  debt  of  the  defendant  to  the  plaint- 
iffs, and  it  was  not  considered  at  the  time  the 
last  mentioned  paper  was  signed,  as  a  debt 
against  T.  B.  Coddington.  Although  there  are 
general  words  in  this  stipulation  comprehen- 
sive enough  to  include  this  note,  yet  I  think 
sufficient  appears  in  the  assignment  to  which 
it  refers,  to  show  clearly  that  they  should  be 
restricted  in  their  effect  to  the  debts  specified 
therein  as  owing  by  T.  B.  Coddington  to  the 
plaintiffs.  Jackson  v.  Blockhouse,  1  Cow.,  122; 
Bruen  v.  Marquand,  17  Johns.,  58  ;  Averitt  v. 
Lyman,  18  Pick.,  346. 

The  same  answer  disposes  of  the  argument 
that  the  instrument  referred  to  was  a  valid  ex- 
tension of  the  time  of  payment  of  the  balance 
of  the  note  after  crediting  what  might  be  re- 
alized on  the  assignment.  The  balance  of  the 
plaintiffs'  demand,  for  the  payment  of  which 
they  were  to  wait  seven  years,  did  not  include 
the  amount  due  on  the  note,  but  referred  solely 
to  the  other  demands  which,  in  the  schedule 
annexed  to  the  assignment,  were  set  down  as 
owing  to  them. 

I  think  there  was  no  error  in  the  judgment  of 
the  court  below. 

Judgment  affirmed. 

Affirmed— How.  CaSy  376 ;  1  N.  Y.,  186. 

Negotiable  paper— Waiver  of  presentment  and  no- 
tice. Cited  in— 10  N.  Y.,  446 ;  43  N.  Y.,  97 :  3  Am. 
Rep..  674 ;  13  Barb.,  167 ;  48  Barb.,  649 ;  9  Bos.,  464 ; 
37  Mo.,  94 ;  8  Greg..  369 ;  34  Am.  Rep.,  589. 

"Protest"— Definition  and  explanation  of.  Cited 
in-12  Barb.,  249 ;  29  Minn.,  251 ;  43  Am.  Rep.,  202 ;  13 
N.  W.  Rep.,  167. 
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COURTNEY  ET  ux.  v.  BAKER. 

Action    against  Witness  for  Non-attendance — 
Non-  Payment  of  Fees  as  Excuse. 

In  an  action  for  the  penalty  given  by  2  R.  8.,  400, 
sec.  43,  to  the  aggrieved  party  against  a  witness  for 
not  attending-  court  pursuant  to  a  subpcena,  it  must 
appear,  to  enable  the  plaintiff  to  recover,  that  the 
witness  was  material,  and  that  damages  resulted 
from  his  non-attendance. 

Accordingly,  when  the  defendant  in  such  an  ac- 
tion offered  to  show  that  the  plaintiff  had  admitted 
that  the  defendant  knew  nothing  about  the  matters 
in  controversy  in  the  suit  in  which  he  was  subpoe- 
naed ;  held,  that  the  evidence  was  admissible. 

A  party  who  causes  a  witness  to  be  subpoenaed 
who  is  known  to  him  not  to  be  material,  for  the 
purpose  of  annoyance,  is  guilty  of  a  contempt  of 
the  court  whose  process  is  used.  Per  Beardsley,  J. 
28*]  *The  omission  to  pay  the  witness  his  fees,  is 
a  "reasonable  excuse"  for  non-attendance  which 
will  protect  him  from  liability  for  the  penalty. 

Accordingly,  where  a^witness  on  being  subpoenaed 
and  paid  for  one  day's  attendance,  attended  on  the 
day  named  in  the  subpcena,  and  then  applied  to  the 
party  by  whom  he  was  subpoenaed,  for  a  further 
payment  of  fees  which  was  refused,  upon  which  the 
witness  left  court,  and  the  cause  was  tried  in  his  ab- 
sence :  held,  that  the  penalty  was  not  incurred. 

Authorities  relating  to  the  various  remedies 
against  a  defaulting  witness  referred  to.  Per  Beards- 
ley,  J. 

Citations— Laws,  1840.  p.  331,  sec.  8 ;  2  R.  S.,  400,  sec. 
42.  43,  sub.  3 ;  535.  540.  sec.  34 ;  1  Chit.  PL.  159,  7th  Am. 
ed.;  Stark.  Ev.,  80,  Phil.  ed.  1842 ;  1  Phil.  Ev.,  3,  7 ;  10 
Johns.,  248;  Doug.,  556,  561;  5  Eliz.  ch.,  9,  sec.  12; 
9  East,  483 ;  2  Tidd.  Pr.,  8,  8th  Phil.  ed.  1840 ;  15  Car., 
1 ;  Cro.  Car.,  523, 540 ;  W.  Jones,  430 ;  9  Wm.  3 ;  5  Mod., 
355 ;  1  Salk.,  206 ;  1  Comb.,  449,  458 ;  3  Bac.  Abr.  Evi- 
dence, D  ;  11  Wend.,  636 ;  1  Hall,  319 ;  8  Bing.,  224 ;  7 
Went.  PI.,  243. 

ERROR  to  the  Mayor's  Court  of  the  City  of 
Albany.  The  cause  came  into  the  Mayor's 
Court  upon  appeal  from  a  judgment  rendered 
by  a  justice  of  the  peace.  The  action  was 
brought  by  Baker  against  Courtney  and  wife 
to  recover  the  penalty  of  $50  alleged  to  have 
been  forfeited  to  the  plaintiff  by  the  Statute  2 
R.  S.,  400,  sec.  43,  for  the  failure  of  the  de- 
fendant, Mrs.  Courtney,  to  attend  court  as  a 
witness,  pursuant  to  a  subpcena  served  upon 
her  in  a  suit  in  this  court  in  which  Baker  was 
the  plaintiff  and  one  Wilkins  was  defendant, 
which  was  noticed  for  trial  at  the  Albany  Cir- 
cuit in  April,  1845.  The  plea  was  the  general 
issue.  The  plaintiff  proved  that  Mrs.  C.,  who 
resided  in  Albany,  was  served  with  a  subpoena 
in  that  cause  to  appear  at  the  circuit  April  15, 
1845;  that  the  cause  was  tried  on  the  23d  day 
of  the  same  month,  the  witness  not  being  pres- 
ent, and  the  plaintiff  was  nonsuited.  Mrs.  C. 
was  called  as  a  witness  on  that  day,  but  not 
appearing  her  default  was  entered.  At  the 
time  of  serving  the  subpoena,  which  was  on 
the  9th  day  of  April,  the  plaintiff  paid  Mrs.  C. 
fifty  cents  as  witness'  fees,  which  she  received 
but  intimated  that  she  should  not  attend. 

The  defendants'  counsel  offered  to  prove 
that  Mrs.  C.  attended  the  court  on  the  fifteenth 
day  of  April,  and  for  three  or  four  days  there- 
after; that  her  husband  then  requested  the 
plaintiff  to  pay  her  fees,  adding  that  if  he  did 
not  do  so  she  would  not  attend  further;  but  he 
refused  to  make  any  further  payment.  He 
also  offered  to  show  that  when  the  plaintiff 
subpoenaed  Mrs.  C.  she  told  him  she  knew 
nothing  about  the  matter.and  that  the  plaintiff 
replied,  "I  know  that,  but  you  have  been  talk- 
ing about  me  and  shall  attend  court."  The 
2»*]  whole  of  the  evidence  so  offered  *was 
objected  to  by  the  plaintiff's  counsel  and  ex- 
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eluded  by  the  court  and  the  defendant's  coun- 
sel excepted.  The  court  directed  the  jury,  if 
they  believed  the  evidence,  to  find  a  verdict 
for  the  plaintiff  for  the  penalty  of  $50  and  the 
jury  found  accordingly,  and  judgment  was 
thereupon  rendered  for  the  plaintiff. 

Mr.  S.  H.  Hammond,  for  plaintiffs  in  er- 
ror. 

Mr.  J.  Percy,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  By  the  Act  of 

1840,  the  fees  of  a  witness  are  "fifty  cents  for 
each  day  while  attending  any  court  or  officer; 
and  if  the  witness  resides  more  than  three  miles 
from  the  place  of  attendance,  traveling  fees  at 
the  rate  of  four  cents  per  mile,  going  and  re- 
turning." L.  1040,  p.  331,  sec.  8.  A  witness  is 
not  bound,  in  any  case,  to  attend  unless  duly 
subpoenaed,  for  which  purpose  the  statute  de- 
clares, amongst  other  things,  that  "The  fees 
allowed  by  law  to  such  witness  for  traveling 
to  and  returning  from  the  place  where  he  is 
required  to  attend,  and  the  fees  allowed  for 
one  day's  attendance,  shall  be  paid  or  tendered 
to  such  witness."  2  R.  S.,  400,  sec.  42,  sub.  3. 
If  the  witness,  when  duly  subpoenaed,  refuse 
or  neglect  to  attend,  he  is  responsible  to  the 
aggrieved  party  for  all  damages,  and  may  be 
proceeded  against  in  various  ways. 

1.  By  action  on  the  case  at  common  law.  It 
is  the  duty  of  the  witness  to  obey  the  subpoe- 
na, and  in  this  action,  the  injured  party  may 
recover  such  damages  as  result  from  this  viola- 
tion of  duty  by  the  witness.  1  Ch.  PI.,  159,7th 
Amer.  ed.;  1  Stark.  Ev.,  80,  Phil.  ed.  1842;  1 
Phil.  Ev.,   7;  Hasbrouck  v.  Baker,  10  Johns., 
248;  Pearson  v.  lies,  Doug.,  561.  This  remedy 
is  recognized  by  the  statute,  which,  so  far,  is- 
in  affirmance  of  the  common  law.  2  R.  S.,  400, 
sec.  43;  see  also,  5  Eliz.,  ch.  9,  sec.   12,   in 
Doug.,  556,  and  1  Phil.  Ev.,  3. 

2.  By  attachment,  and  this  at  common  law 
as  well  as  by  the  statutes  last  referred  to.  See, 
also,  2  R.  S.,  535;  and  540,  sec.  34;  Pearson  v. 
lies,  supra;  Amey  v.  Long,  9  East,  473;  1  Phil. 
Ev.,  7;  2  Tidd,  Pr.,  8,  8th  Phil,  ed.,  1840. 

*3.  By  an  action  for  the  penalty  of  [*3O 
$50.  The  Revised  Statutes  declare  that  "Ev- 
ery person  who  shall  be  duly  subpoenaed  to  at- 
tend as  a  witness"  "shall  be  bound  to  attend, 
according  to  the  command  of  such  subpcena, 
and  for  every  failure  so  to  attend,  without  a 
reasonable  excuse,"  "shall  forfeit  to  the  ag- 
grieved party  the  sum  of  fifty  dollars."  Sec. 
43,  supra.  The  English  Statute  of  5  Eliz.,  al- 
ready referred  to,  is  to  the  same  effect;  it  im- 
poses a  penalty  of  £10  on  any  witness  who 
makes  default  and  refuses  to  appear,  "having 
not  a  lawful  or  reasonable  let  or  impediment 
to  the  contrary,"  the  said  penalty  "to  be  re- 
covered by  the  party  so  grieved." 

This  penalty  is  given  to  the  "aggrieved  par- 
ty," and  the  action  can  be  sustained  by  no  one 
else.  Hence,  as  in  an  action  on  the  case  at 
common  law  for  disobeying  a  subpcena,  the 
plaintiff  can  only  recover  the  penalty  by  show- 
ing he  was  damnified  by  the  lache  of  the  wit- 
ness; if  no  loss  followed,  the  penalty  was  not 
incurred.  A  party  does  not  acquire  a  right  to 
this  penalty  by  the  mere  refusal  of  a  witness 
to  attend  when  duly  subpoenaed.  Something 
more  is  required:  it  must  be  shown  that  the 
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witness  was  material,  and  that  damages  result- 
ed from  his  non-attendance.  In  Ooodwin  v. 
West,  which  was  an  action  on  the  Statute  of  5 
Eliz.,  to  recover  the  penalty  of  £10,  it  was 
moved  in  arrest  of  judgment  that  the  dec- 
laration was  not  good,  and  the  third  exception 
taken  by  counsel  was,  that  the  plaintiff  did 
not  show  that  he  was  endamaged  by  the  non- 
appearance  of  the  witness;  to  which  it  was 
"answered,  that  the  action  being  brought  only 
for  the  ten  pounds  and  not  for  further  dam- 
ages, it  is  well  enough,  and  the  ten  pounds  is 
due  for  her  non-appearance  to  the  king  and 
the  party.  But  all  the  justices  held,  that  the 
declaration  was  ill  for  this  cause;  for  there 
ought  to  be  a  party  grieved  by  the  non-appear- 
ance, otherwise  there  is  no  cause  of  forfeiture; 
and  so  is  the  express  scope  and  words  of  the 
statute."  In  B.  R.,  15  Car.,  1,  Cro  Car.,  522, 
540,  Sir  Wm.  Jones,  430.  The  same  point  was 
adjudged  in  the  C.  P.,  which  judgment  was 
affirmed  on  writ  of  error,  in  the  case  of  Madi- 
son v.  Shore,  9  Wm.  III.,  though  this  was  ad- 
mitted to  be  "contrary  to  a  judgment  in  the 
like  case,  anno  30  Eliz.,  where  the  like  excep- 
31*J  tion  *was  taken  and  overruled."  5  Mod., 
355;  1  Salk.,  206;  1  Comb.,  449,  458;  see,  also,  3 
Bac.  Abr.  Evidence,  D ;  Pearson  v.  lies,  supra; 
Heermans  v.  Williams,  11  Wend.,  636;  McKeon 
v.  Lane,  1  Hall,  319;  Masterman  v.  Judson,  8 
Bing.,  224.  A  precedent  for  a  declaration  for 
the  penalty  on  5  Eliz.  is  given  in  7  Wentworth, 
PI.,  243.  It  alleges  that  the  evidence  the  wit- 
ness could  have  given,  would  have  been  ma- 
terial, and  that  it  was  necessary  for  the  party. 
The  declaration  in  Pearson  v.  lies,  supra,  con- 
tains a  similar  averment.  I  regard  the  princi- 
ple as  sound  and  entirely  settled  by  authority. 

If  a  defaulting  witness  was  wholly  unable 
to  give  material  evidencein  the  case,  it  is  man- 
ifest that  no  injury  could  have  arisen  from  his 
non-attendance  and,  consequently,  he  could 
not  have  incurred  the  penalty.  In  this  case, 
the  defendants  offered  to  prove  a  direct  and 
unqualified  admission  by  the  plaintiff,  that  he 
was  aware  the  witness  knew  nothing  about  the 
matter  in  question  in  the  cause  wherein  she 
had  been  subpoenaed,  followed  by  a  declara- 
tion that  she  had  been  talking  about  him  and, 
therefore,  should  attend  the  court.  This  evi- 
dence was  pertinent  to  the  issue,  and  should 
not  have  been  rejected.  It  would  have  tended 
to  prove  that  the  witness  was  in  no  respect  ma- 
terial to  the  plaintiff,  and  might  have  satisfied 
the  jury  that  he  had  sustained  no  injury  by 
her  non-attendance.  This  was  an  essential 
point  in  the  case,  and  the  court  clearly  erred 
in  excluding  the  evidence.  I  will  add,  that  if, 
in  truth,  the  witness  was  subpoenaed  for  the 
purpose  of  annoyance,  and  not  because  she 
was  regarded  as  material,  it  was  a  gross  abuse 
of  the  process  of  the  court,  and  as  such  de- 
served to  be  punished  as  a  palpable  contempt 
of  its  authority. 

But  this  is  not  all,  for  no  forfeiture  occurs 
unless  the  failure  of  the  witness  to  attend  is 
"without  a  reasonable  excuse."  Sec.  43,  supra. 
Tow  let  it  be  granted,  which  is  all  the  plaint- 
iff could  claim,  that  but  for  what  I  am  about 
to  state,  the  witness  would  have  been  bound  to 
attend  the  court  from  the  15th  of  April,  the 
day  named  in  the  subpoena,  to  the  23d,  when 
the  cause  was  tried.  The  witness  had  been 
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paid  for  one  day's  attendance  and  no  more, 
and  it  was  offered,  by  the  defendants,  to  prove 
*that  she  attended  on  the  15th,  as  the  [*32 
subpoena  required,  and  for  three  or  four  days 
thereafter;  that  the  plaintiff  was  then  called 
upon  to  pay  her  fees,  and  was  informed  that 
she  would  not  remain  at  court  unless  they 
were  paid,  and  that  he  refused  to  make  any 
further  payment.  This  evidence  the  plaintiff 
objected  to,  and  it  was  excluded  by  the  court. 
Upon  what  principle  it  was  rejected,  I  con- 
fess I  do  not  see.  If  such  was  the  fact,  the 
plaintiff  alone  was  in  fault,  and  the  witness 
had  a  most  "reasonable  excuse"  for  leaving 
the  court.  She  was  entitled  to  the  daily  sum 
of  fifty  cents,  and  it  was  the  plaintiff's  duty  to- 
see  it  paid  to  her.  The  witness  was  not  bound 
to  trust  the  party,  and  rely  on  him  for  future 
payment.  The  allowance  to  witnesses  is  for 
their  daily  sustenance,  and  a  refusal  to  pay  is 
a  virtual  discharge  of  the  witness,  and  a  very 
sufficient  excuse  for  omitting  further  attend- 
ance in  the  cause.  If  this  plaintiff  was  thua 
endamaged,  it  was  his  own  fault,  and  he  must 
bear  the  consequences  whatever  they  may  be. 
No  right  of  action  could  accrue  in  his  favor 
under  such  circumstances,  and  no  penalty  was 
incurred  by  the  witness.  A  party  who  would 
seek  redress  against  a  witness,  must  see  that 
he  is  not  himself  in  fault,  and  that  everything 
has  been  done  which  the  witness  had  a  right 
to  exact. 

The  court  erred  in  rejecting  the  evidence  of- 
fered on  these  points,  and  the  judgment  must 
be  reversed. 

Judgment  reversed. 


Cited  in— 28  Hun,  372 ;  12  Barb., 
91,  96 ;  16  Abb.  N.  8.,  296. 


! ;  27  How.  Pr., 


"CHARTER  v.  STEVENS.       [*33 

Chattel  Mortgage — Interest  of  Mortgagor — Fore- 
closure— Tender  after  Forfeiture  Does  Not 
Restore  Mortgagor's  Title  —  Acceptance  by 
Mortgagee  Does — Effect  of  Sale  of  Enough  of 
Property  to  Pay  Debt. 

Although  a  mortgagee  of  chattels  acquires  an  ab- 
solute title  to  them  at  law  on  a  default  of  payment 
at  the  day,  the  mortgagor  still  has  an  equity  of  re- 
demption which  a  Court  of  Chancery  will  enforce. 
Per  Beardsley,  J". 

And  the  mortgagee  may  resort  to  a  court  of  eq- 
uity to  foreclose  the  mortgagor's  right.  Per  Beards- 
ley,  J. 

The  mortgagor's  interest  may  also  be  extin- 
guished by  a  public  sale  of  the  property  after  due 
notice.  Per  Beardsley,  J. 

A  tender  by  the  mortgagor  after  forfeiture  will 
not  restore  him  to  his  former  title,  unless  the  mort- 
gagee accept  the  money.  Per  Beardsley,  J. 

But  if  the  mortgagee  accept  the  amount,  even 
after  forfeiture,  such  acceptance  is  a  waiver  of  the 
f  orf  eiture.and  the  mortgagee's  title  is  extinguished. 
Per  Beardsley,  J. 

And  where  the  mortgagee,  after  the  day  for  pay- 
ment had  passed,  sold  part  of  the  property  by  virt- 
ue of  a  power  contained  in  the  mortgage,  for  suf- 
ficient to  pay  the  mortgage  debt  with  interest  and 
expenses:  held,  that  this  was  equivalent  to  absolute 
payment,and  that  the  mortgagee's  title  to  the  chat- 
tels remaining  unsold  was  extinguished ;  and  the 
mortgagee  having  afterwards  sold  the  residue  of  the 
property,  held  also,  that  such  sale  was  a  conversion 
of  it.  for  which  the  mortgagee  was  liable  to  the 
mortgagor  in  trover. 

Citations— 9  Wend.,  80;  12  Wend.,  61;  24  Wend., 
142, 143 ;  Story,  Bail.,  2d  ed.,  sec.  287 ;  1  Pet,  441 :  3 
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Johns.  Ch.,  100 ;  2  Pick.,  206, 210, 211 ;  7  Met.,  354,  360, 
361 ;  2  Gal.,  152 :  8  Johns.,  96. 

rpROVER  for  horses  and  other  property, 
JL  tried  at  the  Otsego  Circuit  in  September, 
1843,  before  Gridley.  G.  Judge.  In  the  course 
of  the  trial  the  plaintiff  limited  his  claim  loan 
attempt  to  recover  for  one  horse  which  the  de- 
fendant took  with  the  other  property  from  the 
plaintiff's  possession  March  30,  1843,  and  sub- 
sequently sold,  claiming  a  right  to  do  so  by 
virtue  of  a  chattel  mortgage  executed  by  the 
plaintiff  to  the  defendant  April  7,  1842.  The 
mortgage  was  produced  and  proved  by  the  de- 
fendant. It  recites  an  indebtedness  of  the 
plaintiff  to  the  defendant  of  $229.07  for  rent 
and  expenses  of  a  distress,  and  by  its  terms, 
the  plaintiff  transfers  a  considerable  amount 
of  property,  including  the  horse  in  question, 
to  the  defendant,  to  secure  such  indebtedness; 
after  which  the  following  provision  is  inserted : 
"And  it  is  hereby  agreed  that  if  the  said  Lem- 
uel [the  plaintiff]  shall  fail  to  pay  the  said  sum 
of  money  and  the  interest  thereof  on  or  before 
the  first  day  of  December  next,  it  shall  be  law- 
ful for  the  said  Stevens  [the  defendant]  to  take 
34*]  *possession  of  the  said  property,  and 
sell  the  same  at  public  auction  after  giving  six 
days'  notice  of  such  sale,  and  satisfy  said 
above  mentioned  sum  of  money  and  the  inter- 
est of  the  same,  and  the  costs  of  selling  the 
same.  And  further,  if  said  Lemuel  shall  at 
any  time  sell  or  attempt  to  sell  or  dispose  of 
any  of  said  property,  or  shall  squander  or  in 
any  way  attempt  to  defeat  the  collection  or  se- 
curity of  said  money,  or  any  part  thereof,  then 
it  shall  be  lawful  for  said  Stevens  to  take  said 
property  or  any  part  thereof  and  sell  the  same 
as  above  provided,  at  any  time  before  the  first 
day  of  December  next."  The  mortgage  had 
been  duly  filed.  Some  payments  had  been 
made  by  the  plaintiff  on  account  of  the  money 
secured  by  the  mortgage  before,  and  some 
after,  December  1,  1842,  but  it  was  not  fully 
paid  when  the  defendant  seized  the  property 
in  March,  1843.  After  the  defendant  had 
taken  the  property,  he  sold  it  at  auction  by 
virtue  of  the  mortgage,  in  separate  parcels, 
the  horse  in  question  being  the  last  which  was 
sold;  and  it  appeared  that  before  the  sale  of 
the  horse,  enough  had  been  raised  by  the  prior 
sales  to  pay  the  balance  due  on  the  mortgage, 
with  interest  and  the  expenses.  The  defend- 
ant's counsel  insisted  that  when  the  property 
was  taken,  the  defendant's  title  to  it  had  be- 
come absolute  at  law  on  account  of  the  non- 
payment of  the  money  at  the  day  fixed  for  its 
payment,  and  that  the  plaintiff  could  not  there- 
fore recover.  The  judge  charged  the  jury 
that,  although  the  taking  of  the  property  out 
of  the  plaintiff's  possession  in  the  first  instance 
was  lawful,  the  mortgage  debt  being  then  un- 
paid, yet  the  defendant  had  no  right  to  sell  the 
remainder  of  the  property  after  having  sold 
enough  to  satisfy  the  balance  due  with  the  ex- 
penses. And  as  it  appeared  that  at  the  time  of 
the  sale  of  the  horse  in  question  enough  had 
been  realized  to  satisfy  the  debt  and  expenses, 
such  sale  of  the  horse  was  a  conversion  of  it, 
for  which  the  plaintiff  was  entitled  to  recover. 
The  jury  found  accordingly,  and  the  defend- 
ant moves  for  a  new  trial  on  a  case. 

Mr.  R.  W.  Peckham,  for  defendant. 

Mr.  J.  A.  Collier,  for  plaintiff. 
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*By  the  Court,  Beardsley,  J.  The  [*35 
execution  of  the  mortgage  transferred  to  the 
defendant  a  defeasible  title  to  the  property 
mortgaged,  but  which  became  absolute  at  law 
by  the  failure  to  pay  at  the  stipulated  time. 
The  plaintiff,  however,  was  not  thereby  de- 
vested  of  all  interest  in  the  property,  for  he 
still  had  an  equity  of  redemption  which  the 
Court  of  Chancery  would  protect  and  enforce. 
On  the  other  hand,  the  mortgagee  might  go 
into  chancery  to  compel  a  speedy  redemption 
or  to  foreclose  that  right,  and  the  same  object 
might  be  attained  by  a  fair  public  sale  of  the 
property,  on  due  notice  to  the  mortgagor. 
These  are  familiar  principles,  and  apply  wher- 
ever the  relation  of  mortgagor  and  mortgagee 
of  personal  property  exists.  Langdon  v.  Buell, 
9  Wend.,  80;  Patchin  v.  Pierce,  12  Id  61- 
White  v.  Cole,  24  Id.,  142,  143;  Story,  Bail,  2d 
ed.,  sec.  287;  Conard  v.  Ins.  Co.,  1  Pet.,  441; 
Hart  v.  Ten  Eyck,  2  Johns.  Ch.,  100. 

It  has  been  adjudged  that  a  tender  of  the 
mortgage  money,  after  default  in  payment, 
would  not,  at  law,  re-invest  the  mortgagor  with 
his  former  title  to  the  property;  PatcMn  v. 
Pierce,  supra,  and  8  Johns.,  96;  but  an  accept- 
ance of  the  amount  tendered,  that  is,  full  pay- 
ment being  made,  at  any  time,  would,  as  be- 
tween mortgagor  and  mortgagee,  extinguish 
all  right  and  interest  of  the  latter  in  the  prop- 
erty mortgaged.  If  made  before  the  pay  day 
had  passed,  it  would  satisfy  the  conditions  on 
which  the  property  had  been  transferred,  and 
thus  defeat  it  altogether:  and  if  made  after 
forfeiture,  it  would  be  conclusive  evidence 
that  the  forfeiture  had  been  waived,  and  that 
all  right  under  the  mortgage  was  extinguished. 
Patchin  v.  Pierce,  supra;  Parks  v.  Hall,  2  Pick., 
206,  210,  211;  Barry  v.  Bennett,  7  Met.,  354, 
360,  361;  Hatch  v.  White,  2  Gal.,  152. 

I  think  what  had  been  done  in  this  case  was 
equivalent  to  absolute  payment  of  the  mort- 
gage money.  The  mortgage  provides  that  on 
failure  to  pay  at  the  time  specified,  the  mort- 
gagee might  "take  possession  of  the  said  prop- 
erty and  sell  the  same  at  public  auction  after 
giving  six  days'  notice  of  sale  and  satisfy  said 
above  mentioned  sum  of  money  and  the  inter- 
est of  the  same  and  the  costs  of  selling  the 
same."  Default  in  payment  *had  been  [*36 
made,  and  the  mortgagee  proceeded  to  sell  un- 
der the  authority  contained  in  this  clause  of 
the  mortgage.  And  before  he  sold  the  horse, 
which  alone  is  now  in  question,  enough  mon- 
ey had  been  raised  to  satisfy  the  amount  due 
and  unpaid,  with  interest  and  expenses.  The 
end  and  object  of  the  mortgage  had  thus  been 
fully  attained,  and  the  mortgagee  had  no  long- 
er any  right  to  the  property  which  remained 
unsold,  or  to  sell  it  under  the  mortgage.  He 
certainly  was  not  bound  to  proceed  and  sell 
under  this  power,  but  might  have  retained  all 
the  property  mortgaged  as  his  own,  leaving 
the  mortgagor  to  enforce  his  right  to  redemp- 
tion as  he  best  could.  But  the  mortgagee  chose 
not  to  stand  on  that  right ;  he  elected  to  raise 
the  amount  of  the  debt  due  to  him  by  a  sale 
under  the  power.  This  he  had  a  right  to  do  ; 
but  when  his  debt  was  thus  paid,  all  right  to 
the  residue  of  the  property  was  necessarily 
extinguished,  and  the  power  to  sell  became 
ipso  facto  void.  For  what  honest  purpose  could 
the  mortgagee  claim  any  right  to  the  property 
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then  remaining  unsold,  or  proceed  further  un- 
der this  power  to  sell  ?  His  debt  was  paid.  He 
had  chosen  to  collect  it  under  the  power  to 
sell,  without  involving  the  subject  in  a  chan- 
cery litigation,  and  he  should  abide  the  result 
of  the  course  he  elected  to  pursue.  In  equity, 
after  satisfying  the  mortgage  debt,  he  would 
have  been  a  trustee  of  the  residue  of  the  prop- 
-erty,  and  must  have  accounted  for  it  to  the 
mortgagor.  And  having  proceeded  under  a 
legal  power  to  coerce  payment  of  his  debt,  he 
must  be  taken  to  have  waived  all  right  and 
title  to  so  much  of  the  property  as  was  not  re- 
quired for  that  purpose.  The  sale  of  the  horse 
was,  therefore,  wholly  unauthorized,  and  the 
.action  was  sustained. 
New  trial  denied. 

Chattel  mortgage — Foreclosure  in  chancery.  Cited 
in-68  N.  Y.,  339 ;  20  Barb.,  619 ;  2  Sweeny,  240 ;  27 
Cal.,  270. 

Public  sale— Notice.  Cited  in— 27  N.  Y.,  565,  566 ;  72 
N.  Y.,  138 ;  1  Lans.,  280 ;  20  Barb.,  619  ;  43  Barb.,  611 ; 
2  Sweeny,  63. 

Tender  and  acceptance — Waiver  of  forfeiture. 
Cited  in-10  N.  Y.,  442 :  47  N.  Y.,  425 :  60  N.  Y.,  219 ; 
10  Barb.,  376 ;  12  Abb.  Pr.,  102. 

Forfeiture— Respective  rights  of  parties  after — .Re- 
demption. Explained— 2  Sweeny,  61. 

Cited  in— 13  N.  Y.,  565;  69  N.  Y.,  74 ;  13  Barb.,  630; 
40  Barb.,  32 ;  3  T.  &  C.,  326 ;  34  How.  Pr.,  388  ;  38  How. 
Pr.,  301 ;  43  How.  Pr.,  453;  9  Abb.  Pr.,  154;  7  Abb. 
JST.  S.,  314 : 13  Abb.  N.  S.,  112 ;  2  Sweeny,  60 ;  34  Super., 
407  ;  4  Daly,  82 ;  2  Sawy.,  240  ;  20  Minn.,  416 ;  40  N. 
J.  L.,  427. 

Power  of  sale — Sale  and  application  of  proceeds. 
Cited  in— 29  Barb.,  522;  40  Barb.,  189;  17  How.  Pr., 
221 ;  9  Abb.  Pr.,  154 ;  1  Abb.  N.  S.,  73 ;  1  Rob.,  171 ;  40 
N.  J.  L.,  427. 


-37*]  *BLANCHARD  'ET  AL.   «.  NESTLE. 

Wills — Capacity  of  Testator — Undue  Influence. 

Mere  imbecility  of  mind  in  a  testator,  however 
great,  will  not  avoid  his  will,  provided  he  be  not  an 
idiot  or  a  lunatic.(a) 

The  term  "  unsound  mind  "  in  the  Statute  Con- 
cerning1 Wills,  is  of  the  same  signification  as  non 
compos  mentis ;  and  anyone  otherwise  competent, 
to  whom  these  terms  do  not  apply,  may  make  a 
valid  will.  The  first  paragraph  of  the  marginal  ab- 
stract of  the  case  of  Stewart  v.  Lispenard,  26  Wend., 
255,  examined  and  approved. 

One  has  a  right,  by  fair  argument,  or  persuasion, 
to  induce  another  to  make  a  will  in  his  favor.  Per 
Jewett,  J. 

So  a  will  cannot  be  impeached  on  the  ground  that 
a  devisee,  at  the  time  it  was  drawn,  reminded  the  tes- 
tator of  what  he  had  before  stated  as  to  his  intend- 
ed disposition  of  portions  of  his  property. 

Citations— 2  R.  S.,  56,  sec.  1;  60,  sec.  21;  Shelf. 
Lun.,  39  ;  3  Atk..  168  ;  21  Wend.,  354 ;  3  Serg.  &  R.,  267. 

(a)  The  same  principle  was  applied  to  a  deed,  in  the 
case  of  Osterhout  v.  Shoemaker,  decided  at  this 
term,  but  which  it  is  not  thought  necessary  to  re- 
port at  length.  The  defendants  made  title  under  a 
conveyance  executed  by  A.  Osterhout,  against 
whom  a  commission  of  lunacy  had  issued,  and  who 
was  found  by  the  inquisition  to  have  been  of  un- 
sound and  imbecile  mind  from  his  nativity.  Both 
parties  gave  evidence  respecting  the  state  of  mind 
and  degree  of  capacity  of  the  grantor.  The  judge 
charged  the  jury  that  in  order  to  avoid  the  deed  the 
plaintiffs  must  show  that  the  grantor  was  non  com- 
pos mentis  at  the  time  of  its  execution,  within  the 
legal  meaning  of  the  term;  that  there  must  have 
been  a  total  and  entire  and  not  a  partial  want  of 
reason  and  understanding  in  order  to  authorize  the 
avoidance  of  the  deed ;  that  unless  the  testimony 
showed  the  grantor  to  have  been  an  idiot,  or  luna- 


T7JECTMENT  for  an  undivided  half  of  a 
JCJ  house  and  lot  in  Albany,  tried  at  the  Al- 
bany Circuit  in  April,  1844,  before  Parker,  C. 
Judge.  M.  Gill  was  seised  of  the  premises  at 
the  time*of  his  death,  which  took  place  [*38 
February  10,  1841.  By  his  last  will  and  testa- 
ment, executed  four  days  before  his  death,  he 
devised  the  premises  in  fee  to  his  daughter, 
Caroline  Nestle,  the  wife  of  the  defendant. 
The  plaintiffs  are  the  children  of  Elizabeth 
Blanchard,  a  daughter  of  the  testator  whom  he 
survived,  and  are  his  only  other  descendants, 
and  claimed  to  recover  as  his  heirs  at  law. 
The  only  question  in  the  cause  related  to  the 
validity  of  the  will,  which  was  attacked  by 
the  plaintiffs  on  the  ground  that  the  testator 
was  not  of  sound  mind;  or  if  he  was,  that  it 
was  procured  by  undue  influence  exerted  over 
him  by  his  daughter,  Mrs.  Nestle,  and  her 
husband,  the  defendant.  The  subscribing  wit- 
nesses, three  in  number,  were  examined  and 
testified  respectively  that  the  testator  was  of 
sound  mind  when  the  will  was  executed,  and 
there  was  other  testimony  to  the  same  effect. 
On  the  other  hand,  several  witnesses  were  ex- 
amined on  behalf  of  the  plaintiffs,  whose  testi- 
mony tended  to  prove  that  the  testator  was 
then  unable  to  transact  business  by  reason  of 
weakness  both  of  body  and  mind  ;  and  it  was 
shown  that  about  that  time  the  defendant  had 
written  a  letter  representing  that  the  testator 
was  in  a  state  of  great  physical  debility,  and 
in  effect  that  he  had  become  imbecile  in  mind. 
It  appeared  that  the  will  was  in  part  written 
by  Mrs.  Nestle  from  the  dictation  of  the  tes- 
tator, and  executed  in  her  presence,  and  there 
were  other  circumstances  connected  with  its 
execution  which  the  plaintiffs  claimed  afford- 
ed evidence  that  an  improper  influence  had 
been  exerted  over  his  mind  by  Mrs.  N.  The 
property  devised  to  her  was  of  greater  value 
than  that  given  to  the  plaintiffs  by  about 
$5,000.  The  judge  charged  the  jury  that  he 
should  hold  the  law  regarding  the  degree  of 
capacity  required  to  make  a  valid  will  to  be  as 
stated  in  the  head  note  of  the  case  of  Stewart 
v.  Lispenard,  26  Wend.,  255,  which  he  read  to 
the  jury  as  follows:  "  Imbecility  of  mind  in  a 
testator  will  not  avoid  his  last  will  and  testa- 
ment. Idiots,  lunatics  and  persons  non  com- 
pos mentis  are  disabled  from  disposing  of  their 
property  by  will,  but  every  person  not  em- 
braced within  either  of  the  above  classes,  of 

tic,  or  entirely  deprived  of  reason  and  understand- 
ing at  the  time  of  the  execution  of  the  deed,  the 
plaintiff  had  failed  to  sustain  the  action.  The  jury 
found  for  the  defendants,  thus  affirming  the  valid- 
ity of  the  deed.  The  plaintiff  moved  for  a  new  trial 
on  a  bill  of  exceptions,  but  the  motion  was  denied. 
Bronson,  Ch.  J.,  in  delivering  the  opinion  of  the 
court,  said :  "Our  law  does  not  distinguish  between 
different  degrees  of  intelligence.  It  does  not  deny 
to  a  man  of  very  feeble  mind  the  right  to  make  con- 
tracts and  manage  his  own  affairs.  In  the  absence 
of  fraud,  proof  of  mere  imbecility  of  mind  in  the 
grantor,  however  great  it  may  be,  will  not  avoid 
his  deed.  There  must  be  a  total  want  of  understand- 
ing." In  addition  to  the  authorities  referred  to  in 
the  principal  case,  the  Chiej  Justice  mentioned  Odell 
v.  Buck,  21  Wend.,  142,  and  Petrie  v.  Shoemaker,  24 
Id.,  85. 


NOTE.— Witt — Testamentary  capacity.  See,  Stewart 
v.  Lispenard,  26  Wend.,  255,  note.  In  connection  with 
the  above  case  of  Blanchard  v.  Nestle,  see  also.Per- 


Van  Guyssing  v.  Van  Kuren,  35  N.  Y.,  70 ;  Matter  of 
Forman,  54  Barb.,  274 ;  Clark  v.  Fisher,  1  Paige,  171 : 
Kinne  v.  Johnson.  60  Barb.,  69 ;  Clarke  v.  Sawyer,  2 


son  v.  Warren,  14  Barb.,  488 ;  Newhouae  v.  Godwin,  I  1ST.  Y.,  498 ;  Werstler  v.  Custer,  46  Pa.  St.,  502 ;  Run- 
17  Barb.,  236;  Petrie  v.  Shoemaker,  24  Wend.,  85;  |  yan  v.  Price,  15  Ohio  St.,  1;  White  v.Wilson,13  Ves.,82. 
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lawful  age  and  not  under  coverture,  is  compe- 
39*]  tent  to  make  a  will,  be  his  Understand- 
ing ever  so  weak.  Courts  in  passing  upon  the 
validity  of  a  will  do  not  measure  the  extent  of 
the  understanding  of  the  testator;  if  he  be  not 
wholly  deprived  of  reason,  whether  he  be  wise 
or  unwise  he  is  the  lawful  disposer  of  his  prop- 
erty, and  his  will  stands  as  a  reason  for  his  ac- 
tions." The  judge  further  remarked,  that  he 
understood  the  doctrine  established  by  that 
case  to  be  that  mere  imbecility  of  mind,  how- 
ever great,  will  not  avoid  the  will  of  a  testa- 
tor. If  he  be  not  totally  deprived  of  under- 
standing, his  right  remains  perfect  to  dispose 
of  his  property  by  will.  The  plaintiffs'  coun- 
sel excepted.  He  also  charged,  on  the  subject 
of  undue  influence,  that  if  the  testator  had 
been  induced  to  make  the  provisions  in  the 
last  will  by  the  undue  influence  of  the  defend- 
ant or  his  wife,  the  will  was  void:  but  it  was 
for  the  jury  to  determine  from  the  evidence 
whether  there  was  any  undue  influence  exer- 
cised over  the  mind  of  the  testator  at  the  time 
he  executed  his  will.  The  jury  found  a  ver- 
dict for  the  defendant.  The  plaintiffs  move 
for  a  new  trial  on  a  case. 

Mr.  S.  Stevens,  for  plaintiffs.  The  judge 
erred  in  his  charge  upon  the  subject  of  testa- 
mentary capacity.  The  true  rule  is,  that  a  tes- 
tator must  be  of  a  sound  and  disposing  mind 
and  memory,  capable  of  recollecting,  discern- 
ing and  feeling  the  relations  and  obligations  of 
family  and  blood  so  as  to  enable  him  to  make 
a  disposition  of  his  property  with  sense  and 
judgment.  2  Hagg.  Eccl.,  182,  183  ;  Den  v. 
Johnson,  2  South.,  458;  Clarke  v.  Fisher,  1 
Paige,  171;  1  Curteis,  Eccl.,  84.  The  case  of 
Stewart  v.  Lispenard  does  not  profess  to  estab- 
lish a  rule  of  law.  It  turned  upon  the  pecul 
iar  facts  in  that  case;  and  even  conceding  the 
case  to  be  correct  and  the  abstract  which  the 
judge  read  to  the  jury  to  be  a  correct  exposi- 
tion of  it,  still  the  charge  was  incorrect,  for  it 
would  admit  the  competency -of  an  idiot,  who 
generally  had  some  glimmering  of  reason,  to 
make  a  will.  The  judge  erred  in  not  properly 
instructing  the  jury  as  to  the  legal  effect  of 
the  testimony  on  the  subject  of  undue  influ- 
ence. 

4O*]  *Mr.  M.  T.  Reynolds,  for  defend- 
ant. The  rule  of  evidence  where  a  will  is  at- 
tacked on  account  of  alleged  mental  incapacity 
in  the  testator  is  different  in  the  Ecclesiastical 
Courts  and  before  surrogates  from  that  which 
prevails  in  a  court  of  common  law,  where  a 
party  makes  title  to  real  estate  under  a  will. 
In  the  Spiritual  Courts,  mental  imbecility  is 
considered  in  connection  with  undue  influence 
as  a  ground  for  refusing  to  admit  a  will  to  pro 
bate.  In  the  case  before  the  court  the  judge, 
in  the  part  of  the  charge  complained  of,  was 
giving  the  rule  of  law  as  to  what  constituted 
non  compos  mentis,  and  not  what  evidence  was 
admissible  in  connection  with  the  allegation  of 
undue  influence  ;  and  the  principle  was  cor- 
rectly laid  down  as  established  in  Jackson  v. 
King,  4  Cow. ,  207,  as  well  as  in  the  case  of 
Stewart  v.  Lispenard. 

If  the  plaintiffs'  counsel  had  desired  other 
legal  instructions  to  be  given  upon  the  point 
of  undue  influence,  he  should  have  so  stated, 
and  have  propounded  the  propositions  of  law 
which  he  desired  to  have  laid  down. 
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By  the  Court,  Jewett,  J.  The  statutory 
provisions  respecting  the  capacity  to  make  a 
last  will  and  testament  are  as  follows:  "  All 
persons,  except  idiots,  persons  of  unsound 
mind,  married  women  and  infants,  may  de- 
vise their  real  estate  by  their  last  will  and  tes- 
tament duly  executed."  2  R.  S.,  56,  sec.  1. 
"  Every  male  person  of  the  age  of  eighteen 
years  or  upwards,  and  every  female  (not  being 
a  married  woman)  of  the  age  of  sixteen  years 
or  upwards,  of  sound  mind  and  memory,  and 
no  others,  may  give  and  bequeath  his  or  her 
personal  estate  by  will  in  writing."  2  Id.,  60, 
sec.  21. 

The  remark  of  the  learned  circuit  judge  in 
his  charge  to  the  jury,  which  was  excepted  to, 
in  reference  to  the  mental  capacity  of  the  tes- 
tator at  the  time  he  signed  the  will  of  Febru- 
ary 6,  1841,  raises  this  question:  whether  there 
is  any  point  between  the  highest  and  lowest 
grade  of  mental  strength,  which  being  attained 
in  a  given  case,  the  law  deems  the  individual 
of  unsound  mind.  The  judge  held  that  there 
was  not.  He  stated,  in  effect,  that  however 
weak  the  mind  of  the  testator  was  proved  to 
*have  been,  unless  it  was  shown  that  he  [*4 1 
was  totally  deprived  of  understanding,  his  will 
could  not  for  that  cause  be  avoided.  This  sen- 
tence in  the  charge  should  be  read  in  connec- 
tion with  that  which  immediately  preceded  it, 
which  was  a  rehearsal  of  part  of  the  marginal 
abstract  of  the  case  of  Stewart  v.  Lispenard. 
That  case,  which  was  determined  in  the  Court 
for  the  Correction  of  Errors,  I  think  fully  sus- 
tains the  charge.  It  was  there  held,  that  the 
term  "unsound  mind,"  in  our  law,  was  used 
as  synonj^mous  with  non  compos  mentis;  which 
comprehended  all  defects  of  the  mind  of  which 
the  law  takes  notice.  This,  it  was  said,  was 
of  four  kinds,  as  defined  by  Ld.  Coke  and  ap- 
proved by  Blackstone.  "1.  Idiota,  which  from 
his  nativity  by  a  perpetual  infirmity  is  non 
compos  mentis.  2.  He  that  by  sickness,  grief, 
or  other  accident,  wholly  loses  his  memory  and 
understanding.  3.  A  lunatic,  that  hath  some- 
times his  understanding  and  sometimes  not 
and,  therefore,  he  is  called  non  compos  mentis 
so  long  as  he  hath  not  understanding.  4.  Last- 
ly, he  that  for  a  time  depriveth  himself,  by 
his  own  vicious  act,  of  his  memory  and  under- 
standing, as  he  that  is  drunken."  It  is  not 
pretended  that  the  testator  falls  within  either 
of  these  definitions  of  non  compos  mentis  ex- 
cept the  second;  but  it  is  insisted  that  by  rea- 
son of  sickness  and  the  infirmity  of  old  age 
his  memory  and  understanding  were  so  im- 
paired as  to  render  him  incapable  of  recollect- 
ing, discerning  and  feeling  the  relations  and 
obligations  of  family  and  blood  so  as  to  enable 
him  to  make  a  disposition  of  his  property  with 
sense  and  judgment.  This  involves  the  prop- 
osition, that  although  the  testator  had  not 
wholly  lost  his  memory  and  understanding, 
yet  that  he  was,  from  mere  weakness  of  mind, 
in  contemplation  of  law  of  unsound  mind;  and 
for  that  reason,  within  the  exception  of  the 
statute.  It  is  enough  to  say  that  the  law  makes 
no  such  distinction.  There  is  no  grade  of  un- 
derstanding, between  the  highest  and  lowest, 
which  incapacitates  the  testator,  when  there  is 
no  fraud  or  imposition.  In  the  language  of  Sen- 
ator  Verplanck,  "  To  establish  any  standard  of 
intellect  or  information  beyond  the  possession 
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of  reason  in  its  lowest  degree,  as  in  itself 
essential  to  legal  capacity,  would  create  end- 
42*]  less  uncertainty,  difficulty  and  *litiga- 
tion,  would  shake  the  security  of  property, 
and  wrest  from  the  aged  and  infirm  that  au- 
thority over  their  earnings  or  savings  which  is 
often  their  best  security  against  injury  and 
neglect.  If  you  throw  aside  the  old  common 
law  test  of  capacity,  then  proofs  of  wild  spec- 
ulations or  extravagant  and  peculiar  opinions 
or  of  the  forgetf  ulness  or  the  prejudices  of  old 
age  might  be  sufficient  to  shake  the  fairest  con- 
veyance, or  impeach  the  most  equitable  will. 
The  law,  therefore,  in  fixing  the  standard  of 
positive  legal  competency,  has  taken  a  low 
standard  of  capacity;  but  it  is  a  clear  and  def- 
inite one,  and  therefore  wise  and  safe.  It 
holds,  in  the  language  of  the  latest  English 
writer  on  this  subject,  that  "Weak  minds  dif- 
fer from  strong  ones  only  in  the  extent  and 
power  of  their  faculties  :  but  unless  they  be- 
tray a  total  loss  of  understanding,  or  idiocy  or 
delusion,  they  cannot  properly  be  considered 
unsound."  Shelf.  Lunacy,  39. 

Ld.  Hardwicke,  Ex  parte  Barnsley,  3  Atk., 
168,  says,  "Being  non  compos — of  unsound 
mind — are  certain  terms  in  law,  and  import  a 
total  deprivation  of  sense.  Now  weakness  does 
not  carry  this  idea  along  with  it;  but  courts  of 
law  understand  what  is  meant  by  non  compos 
or  insane,  as  they  are  words  of  a  determinate 
signification." 

It  is  contended  that  the  judge  erred  in  omit- 
ting to  instruct  the  jury  as  to  the  legal  effect 
of  the  testimony  on  that  subject.  It  is  a  suffi- 
cient answer  to  this  objection  that  the  plaint- 
iffs on  the  trial  acquiesced  in  the  charge;  and 
no  complaint  is  made  against  what  was  said  by 
the  judge,  but  it  consists  in  his  not  having  di- 
lated upon  the  facts  proved,  and  the  presump- 
tions of  law  arising  from  them.  The  counsel 
for  the  plaintiffs  should  have  called  on  the 
judge  for  a  further  charge,  if  it  was  not  satis- 
factory. It  is  no  ground  for  a  new  trial,  that 
more  might  have  been  said  with  propriety  on 
the  subject,  by  the  judge,  especially  as  no  re- 
quest was  made.  Trans.  Go.  v.  Belknap,  21 
Wend.,  354. 

I  have  examined  the  evidence,  I  think  care- 
fully, and  am  free  to  say  that,  in  my  opinion, 
it  falls  far  short  of  establishing  the  fact  of  any 
improper  influence  having  been  exercised  over 
the  testator  in  the  making  of  his  will.  There 
43*]  is  not  the  slightest  *proof  that  I  can  dis- 
cover, to  show  any  artifice  or  fraud  having  been 
practiced  or  attempted,  by  any  person,  upon 
the  testator  in  regard  to  it.  It  is  true  that  the 
defendant's  wife  wrote  a  part  of  the  will;  but 
if  there  is  any  reliance  on  human  testimony,  it 
is  equally  true  that  in  that  she  only  obeyed.with 
reluctance,  the  commands,  or  complied  with 
the  urgent  request  of  her  father.  It  is  said  that 
she  dictated  the  will.  If  by  that  is  meant  that 
she  reminded  her  father  of  what  he  had,  as  she 
stated,  before  told  her  in  relation  to  certain  of 
his  property,  it  is  true.  But  does  that  amount 
to  the  exercise  of  undue  influence?  Influence — 
persuasion  may  be  fairly  used.  A  person  has 
a  right  by  fair  argument  or  persuasion  to  in- 
duce another  to  make  a  will,  and  even  to  make 
it  in  his  own  favor.  The  procuring  a  will  to  be 
made  by  such  means  is  nothing  against  its  va 
lidity.  Miller  v.  Miller,  3  Serg.  &  R.,  267. 
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So  far  from  the  verdict  being  against  the 
weight  of  evidence,  I  think  it  well  warranted 
by  the  proof. 

New  trial  denied. 

Testamentary  capacity.  Cited  In— 2  N.  Y..  499 ;  25 
N.  Y.,  27;  2  Keyes,  236;  3  Abb.  App.  Dec.,  368:  19 
Hun.  488;  14  Barb.,  494;  16  Barb.,  262;  24  Barb.,  587; 
28  Barb.,  656 ;  50  Barb.,  670 ;  13  How.  Pr.,  66 ;  2  Bradf ., 
490;  1  Redf.,  140,  252;  31  Wis.,  294;  49  N.  H..  431;  6 
Am.  Rep..  572. 

"  Unsound  mind"—"  Non  compos  mentis  "—Con- 
struction and  application  of  terms.  Cited  in— 3  Abb. 
N.  C.,  277  ;  7  Abb.  N.  C.,  450 ;  1  Bradf.,  362 ;  34  Wis.. 
136. 

Undue  influence— Argument  or  jpersuasion.  Cited 
in— 35  N.  Y.,  610 ;  2  Keyes,  236 ;  10  Barb..  15 ;  28  Barb., 
656 ;  2  Redf.,  243 ;  3  Redf.,  184. 


NEVIN 

v. 
LADUE  ET  AL.,  Overseers  of  the  Poor,  etc. 

What  are  Strong,  etc. ,  Liquors. 

Ale  and  strong:  beer  are  included  in  the  terms 
"strong  or  spirituous  liquors,"  as  used  in  the  Stat- 
ute, 1  R.  S.,  680,  sec.  15,  making  it  penal  to  sell  such 
liquors  in  a  small  quantity  without  license. 

Citations— 1  R.  S.,680,  sees.  15,  29 ;  Herodotus,  Lib. 
2.  ch.  77  ;  McCulloch,  Com.  Die.,  Vol.  1,  p.  9. 

TERROR  to  the  Putnam  C.  P.  Ladue  and  Nel- 
J-j  son,  as  Overseers  of  the  Poor  of  Phillips- 
town,  sued  Nevin  before  a  justice  of  the  peace 
in  debt,  to  recover  a  penalty  of  $25  for  selling 
strong  or  spirituous  liquors  in  a  less  quantity 
than  five  gallons  at  a  time  without  having  a  li- 
cense therefor,  contrary  to  1  R.  S.,  680,  sec.  15. 
The  declaration  was  in  the  form  allowed  in  de- 
claring upon  penal  statutes.  The  defendant 
pleaded  the  general  issue.  On  the  trial  the  de- 
fendant, as  the  return  states,  "Being  charged 
by  the  plaintiffs  with  the  sale  of  ale.  strong 
beer  or  fermented  beer,  without  a  license  there- 
for, confesses  the  charge  in  person,  and  claims 
it  is  not  prohibited  by  statute."  The  cause  was 
argued  *by  counsel,  and  the  justice  ren-  [*44 
dered  judgment  for  the  plaintiffs  for  the  pen- 
alty, with  costs,  whereupon  the  defendant 
brought  a  certiorari  to  the  C.  P.,  where  the 
judgment  was  affirmed,  and  he  then  brought 
error  to  this  court. 

Messrs.  Fullertonand  Fowler,  for  plaint- 
iff in  error,  maintained  that  ale,  beer  and  other 
fermented  liquors  were  not  included  within  the 
terms  "strong  or  spirituous  liquors,"  as  used 
in  the  statute. 

Mr.  E.  Yerks.  for  defendants  in  error. 

By  the  Court,  Jewett,  J.  This  case  involves 
a  question  upon  the  true  construction  of  the 
statute.  1  R.  S.,  680,  sec.  15.  It  is  in  these 
words:  "Whoever  shall  sell  any  strong  or  spir- 
ituous liquors,  or  any  wines,  in  any  quantity 
less  than  five  gallons  at  a  time,  without  having 
a  license  therefor,  granted  as  herein  directed, 
shall  forfeit  twenty-five  dollars."  If  ale  or 
strong  beer  answers  the  description  of  strong  or 
spirituous  liquors,  the  action  was  well  sus- 
tained. I  am  unable  to  entertain  a  doubt  but 
that  both  come  within  the  definition  of  "strong" 
or  "spirituous"  liquors.  "Beer"  is  defined  by 
Webster  to  be  "a  spirituous  liquor  made  from 
any  farinaceous  grain,  but  generally  from  bar- 
ley, which  is  first  malted  and  ground,  and  its 
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fermentable  substance  extracted  by  hot  water. 
This  extract  or  infusion  is  evaporated  by  boil- 
ing in  cauldrons,  and  hops  or  some  other  plant 
of  an  agreeable  bitterness  added.  The  liquor 
is  then  suffered  to  ferment  in  vats."  "Ale"  is 
a  liquor  made  from  an  infusion  of  malt  by  fer- 
mentation; it  chiefly  differs  from  beer,  in  hav- 
ing a  smaller  proportion  of  hops,  and  both  are 
intoxicating  liquors.  The  manufacture  of  beer 
and  its  use  as  an  intoxicating  drink,  are  of  very 
high  antiquity.  Herodotus  tells  us,  that  owing 
to  the  want  of  wine,  the  Egyptians  drank  a 
liquor  fermented  from  barley.  Lib.  2,  ch.  77. 
Ale  or  beer  was  in  common  use,  in  Germany,  in 
the  time  of  Tacitus.  "All  the  nations,"  says 
Pliny,  "who  inhabit  the  west  of  Europe,  have 
a  liquor  with  which  they  intoxicate  them- 
selves, made  of  corn  and  water.  The  manu- 
facture of  ale  was  early  introduced  into  En- 
gland. It  is  mentioned  in  the  laws  of  Ina,  King 
45*]  of  Wessex;  *aud  is  particularly  specified 
among  the  liquors  provided  for  a  royal  ban- 
quet in  the  reign  of  Edward  the  Confessor. 
McCulloch,  Com.  Die.,  Vol.  1,  p.  9.  That  the 
Legislature  intended  to  prohibit  the  sale,  under 
the  regulations  mentioned  in  the  15th  section, 
of  all  intoxicating  liquors,  I  think  is  strongly 
indicated  by  the  provision  of  the  29th  section 
of  the  same  statute.  It  enacts  that  "No  person 
shall  be  subject  to  be  prosecuted  by  virtue  of 
the  provisions  of  this  title,  for  selling  metheg 
lin,  currant  wine,  cherry  wine  or  cider."  This 
operates  as  an  exception  to  the  prohibition 
which  I  think  is  manifestly  contained  in  the 
former  section.  Each  is  strong  liquor,  intox- 
icating in  its  nature.  It  is  urged  by  the  coun- 
sel for  the  defendant  that  the  Legislature,  by 
the  use  of  the  words  "strong  or  spirituous," 
meant  to  include  only  such  liquors  as  are  pro 
duced  by  distillation.  It  is  quite  pertinent  to 
ask  why,  if  this  were  so,  it  was  necessary  to  in- 
sert the  29th  section,  as  neither  of  the  kinds  of 
liquor  there  specified  are  thus  produced.  I 
think  this  a  plain  case,  and  that  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 

Same  case— 1  Code  Rep.,  43. 

Explained-2t  N.  Y.,  174. 

Reviewed— 20  Barb.,  247. 

Modifled-3  Demo,  437. 

Cited  in— 17  How.  Pr.,  443;  19  How.  Pr.,  261;  3 
Park.,  14 ;  6  Park.,  359  ;  20  W.  Va.,  21 ;  43  Am.  Rep., 
788. 


MCDONALD  «.  BUNN,  sheriff,  etc. 

Action  for  False  Return  to  fi.  fa. — Plaintiff  Must 
Show  Valid  Judgment — Judgment  Rendered 
in  Vacation,  Void. 

In  an  action  against  a  sheriff  for  a  false  return  to 
a  fi.  fa.  the  plaintiff  must  show  a  valid  judgment 
upon  which  the  writ  issued. 

A  judgment  cannot,  independently  of  the  statute, 
L.  1840,  p.  334,  sec.  23,  be  rendered  in  vacation. 

According-ly,  where  a  party,  in  order  to  prove  a 
judgment  of  this  court,  produced  an  authenticated 
copy  of  a  record  which  stated  the  suit  to  have  been 
commenced  by  declaration,  and  that  issue  was 
joined  in  July  Term,  1839,  and  that  the  cause  was 
referred  to  a  sole  referee,  who,  September  9, 1842, 
reported  in  favor  of  the  plaintiff,  upon  which  judg- 


NOTE. — Officers,  ministerial— How  far  -protected  by 
process — Wnen  they  may  refuse  to  execute  process, 
regular  on  its  face.  See  Dunlap  v.  Hunting,  2  Den., 
643,«o*e,  and  notes  cited .  Earl  v.  Camp,  16  Wend., 
562,  note. 
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ment  was  immediately  entered,  the  record  being 
signed  and  filed  on  the  16th  day  of  the  same  month, 
and  there  being  no  statement  of  any  continuance 
or  mention  of  any  term  after  the  commencement 
of  the  suit  ;  held,  that  the  alleged  judgment  was 
void. 

The  provisions  of  the  Act  of  1840,  authorizing  the 
entry  of  judgments  in  vacation,  has  no  effect  upon 
judgments  in  suits  commenced  before  that  Act 

The  repeal  in  1844,  Stat.  p.  92,  sec.  8,  of  the  provis- 
ion in  the  Act  of  1840,  which  "limited  the  oper-  [*46 
ation  of  the  last  mentioned  Act  to  suits  commenced 
after  it  took  effect,  does  not  retroact  so  as  to  render 
valid  a  judgment  entered  in  vacation,  in  a  suit  com- 
menced in  1839. 

Citations—  2  Chit.  PL,  7th  Am.  ed.,  748  ;  2  Stark. 
Ev..  7th  Am.  ed.,  1016,  1018;  2  Phil.  Ev.,  403,  404;  7 
Hill,  35  ;  2  Stark.,  218  ;  5  Esp.,  243  ;  8  Barn.  &  C..  217  ; 
3  Bl.  Com.,  395;  Bing.  Judg.  &  Ex.,  1  :  Laws,  1840,  p. 
334,  sees.  3,  5.  23,  38  ;  4  Hill,  616  ;  Laws,  1844,  p.  92, 
sec.  8. 


against  the  defendant,  as  sheriff  of 
\J  Montgomery  County,  for  a  false  return  to 
a  fi.  fa.  issued  upon  a  judgment  in  favor  of 
the  plaintiff  in  this  suit,  against  R.  C.  David- 
son, tried  at  the  Montgomery  Circuit  in  No- 
vember, 1843,  before  Willard,  0.  Judge.  Plea, 
not  guilty. 

On  the  trial,  the  plaintiff  gave  in  evidence 
an  authenticated  copy  of  a  paper  alleged  to  he 
the  record  of  a  judgment  in  this  court  in  his 
favor,  against  Davidson.  The  placita  was  of 
July  Term,  1839.  Memorandum,  of  the  filing 
of  the  declaration  September  14,  1839,  of  July 
Term  preceding.  Then  followed  the  declara- 
tion, which  was  in  assumpsit  on  the  common 
counts,  a  plea  of  non  assumpsit  and  an  order 
for  the  trial  of  the  issue  at  the  next  circuit  in 
Montgomery  November  18,  next.  The  next  en- 
try is  that  the  issue  not  being  tried,  the  cause 
was  referred  to  J.  F.,  sole  referee,  pursuant  to 
the  statute,  but  it  is  not  stated  when  or  where 
this  order  for  a  reference  was  made.  The  rec- 
ord proceeds,  "  and  now  at  this  day,  to  wit:  on 
the  ninth  day  of  September,  1842,  before  the 
justices  aforesaid,  come  the  parties  aforesaid, 
by  their  attorneys  aforesaid,  and  hereupon  the 
said  referee,  duly  appointed,  makes  his  report 
in  writing  under  his  hand  to  the  said  court,  in 
the  words  and  figures,  folio  wing."  The  report 
is  then  inserted,  bearing  date  September  9, 
1842,  finding  that  there  is  due  the  plaintiff 
$142,  besides  costs.  "  Therefore  it  is  consid- 
ered," etc.,  setting  out  the  entry  of  judgmeut 
in  the  usual  form  for  the  amount  reported, 
with  $50.69,  costs.  The  record  is  signed  Sep- 
tember 16,  1842,  and  is  filed  on  the  same  day. 
The  plaintiff  also  gave  in  evidence  a  fi.  fa.  is- 
sued on  the  judgment,  and  delivered  to  the 
sheriff  September  26,  1842,  and  returned  nulla 
bona  in  January,  1843;  and  then  proved  the 
facts  on  which  he  relied  to  show  that  the  re- 
turn was  false.  The  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  record  showed 
that  the  referee's  report  was  made  and  that 
judgment  was  entered  in  vacation,  and  that 
the  judgment  and  all  subsequent  proceedings 
were  for  that  reason  *void.  The  motion  [*47 
was  denied  and  the  defendant  excepted.  Evi- 
dence was  then  given  on  the  part  of  the  de- 
fendant, and  a  verdict  was  rendered  for  the 
plaintiff.  The  defendant  moves  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  N.  Hill,  Jr.,  for  defendant.  1.  The 
judgment  was  void.  Taylor  v.  Moffitl^  Blackf., 
305;  Oriswold  v.  Stewart,  4  Cow.,  457;  the  case 
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of  Randal  and  his  wife,  2  Mod.,  308;  Rex  v. 
Bowman,  6  Carr.  &  P.,  337;  Sing  v.  Smith,  8 
Barn.  &  C.,  341;  8  Perm.,  151;  1  Green.  (N. 
J.),  144.  2.  If  the  judgment  was  void,  the  de 
fendant  was  not  bound  to  execute  it,  though 
if  he  had  done  so  he  might  have  justified  un- 
der the  process.  Earl  v.  Camp,  16  Wend.,  562; 
AU)te  v.  Ward,  8  Mass.,  79;  6  Coke,  54;  Cor- 
nell v.  Barnes,  7  Hill,  35. 

Mr.  S.  Stevens,  for  plaintiff.  1.  The  defect 
in  the  record  is  at  most  an  irregularity,  and  of 
this  no  advantage  can  be  taken  after  one  year, 
2 11.  S. ,  359,  sec.  2,  and  that  period  had  elapsed 
at  the  time  of  the  trial.  2.  But  the  judgment 
was  entirely  regular.  By  the  statute,  L.  1840, 
p.  344,  sec.  23,  judgments  may  be  entered  in 
term  or  vacation.  It  is  true  that  by  section  38, 
the  Act  did  not  take  full  effect  upon  suits  com- 
menced prior  to  June  1,  1840;  still  it  had  a  cer- 
tain operation  from  its  passage.  The  25th  sec- 
tion declares  that  no  judgment  or  decree  en- 
tered after  the  Act  takes  effect,  shall  be  a  lien 
unless  docketed  with  the  county  clerk;  but  this 
court  in  Ex  parte  Becker,  4  Hill,  613,  held  that 
this  provision  applied  to  judgments  in  suits 
pending  June  1,  1840.  3.  The  38th  section  has 
been  unconditionally  repealed.  Stat.  1844,  p. 
92,  sec.  8.  As  regards  the  question  now  be- 
fore the  court,  the  Act  should  be  construed  as 
though  section  38  had  never  been  a  part  of  it. 
Butler  v.  Palmer,  1  Hill,  324.  4.  The  sheriff 
cannot  avail  himself  of  the  irregularity  in  the 
judgment.  Savacool  v.  Boughton,  5  Wend.,  170; 
Ames  v.  Webbers,  8  Id.,  545;  Par  melee  v.  Hitch- 
cock, 12  Id.,  96. 

By  the  Court,  Beardsley,  /.  In  an  action 
against  a  sheriff  for  a  false  return  of  nulla  bona 
48*]  to  a  writ  of  fieri  facias,  the  *plaintiff 
must  show  a  valid  judgment  to  uphold  the 
process.  The  judgment  constitutes  an  essen- 
tial ingredient  in  the  plaintiff's  right  of  action, 
and  is  invariably  alleged  in  the  declaration  in 
such  cases.  2  Chit.  PL,  7th  Am.  ed.,  748;  2 
Stark.  Ev.,  7th  Am.  ed.,  1016;  2  Phil.  Ev.,  403. 

The  general  rule,  where  a  sheriff  is  sued  for 
anything  done  by  him  in  obedience  to  the  com- 
mand of  final  process  in  his  hands,  certainly  is, 
that  he  need  not  set  up  a  judgment  in  order  to 
justify  himself,  but  may  rely  on  the  process 
alone  for  that  purpose.  This,  however,  is  a 
rule  for  his  convenience  and  protection,  and 
does  not  imply  that  it  is  the  duty  of  the  officer 
to  proceed,  where  there  is  no  judgment.  An 
action  for  a  false  return  lies  for  a  wrong  done 
to  the  plaintiff  by  a  refusal  to  execute  lawful 
process  issued  in  his  favor.  But  a  writ  of  fieri 
facias  alone  gives  no  right  to  the  plaintiff,  and 
proves  no  cause  of  action  in  his  favor.  The 
right  arises  upon  the  judgment  and  the  execu- 
tion issued  to  enforce  it;  and  if  no  judgment 
has  in  fact  been  rendered,  the  execution  im- 
poses no  duty  on  the  officer,  whatever  protec- 
tion it  might  afford  him.  Corned  v.  Barnes, 
7  Hill,  35. 

It  has  been  held  that  where  a  judgment  had 
in  fact  been  rendered  for  the  plaintiff,  the  sher- 
iff, in  an  action  for  a  false  return  to  an  execu- 
tion issued  on  such  judgment,  might  defend 
himself  by  showing  that  the  judgment  was 
fraudulent  and  for  that  cause  void  in  law.  2 
Stark.  Ev.,  1018;  2  Phil.  Ev.,  404;  Tyler  v. 
Duke  of  Leeds,  2  Stark.,  218;  Penn  v.  Scholey,  5 
Esp.,243;  Harrod  v.  Benton,  8  B.  &  C.,  217. 
DENIO  3. 


But  this  point  need  not  be  considered  in  the 
present  case;  for  here  the  question  arises  on  the 
evidence  given  by  the  plaintiff  He  was  bound 
to  prove  a  legal  judgment  to  uphold  the  exe- 
cution in  his  favor;  and  the  question  is,  did  he 
show  that  any  such  judgment  had  been  ren- 
dered? 

The  plaintiff  read  in  evidence,  what  was 
called  an  exemplified  copy  of  the  record  of  a 
judgment  in  his  favor,  and  which  was  the  only 
proof  furnished  of  any  judgment  to  uphold 
the  execution.  By  this  evidence  it  appears  that 
an  action  was  commenced  in  this  court,  in  fa- 
vor of  the  present  plaintiff  and  against  David- 
son, of  July  Term,  1839;  that  it  was  put  at  is- 
sue and  noticed  for  *trial  in  November  [*49 
of  the  same  year,  and  was  then  referred  to  a 
sole  referee;  that  September  9,  1842,  the  ref- 
eree made  a  report  in  favor  of  the  plaintiff, 
upon  which,  as  this  alleged  record  states,  a 
judgment  was  at  that  time  rendered.  This  is 
substantially  all  the  supposed  record  contains. 
It  makes  mention  of  but  a  single  term,  that  of 
July,  1839,  and  it  is  impossible  to  infer  or  as- 
sume, upon  what  is  stated,  that  this  judgment, 
so  called,  was  rendered  at  that  or  any  other 
term  of  the  court.  The  writing  cannot  be  made 
to  mean  that  the  judgment,  or  what  is  spoken 
of  as  a  judgment,  was  rendered  on  any  other 
day,  or  at  any  other  time,  than  September  9, 
1842.  But  the  July  Term  of  that  year  had 
terminated  long  before  that  time;  iteouldnot, 
by  law,  endure  for  any  purpose,  beyond  five 
weeks,  and  must  have  ended  early  in  August. 
The  next  succeeding  term  was  in  October,  so 
that  this  pretended  judgment  appears  by  the 
record  to  have  been  rendered  in  vacation,  and 
not  in  term  time.  I  see  no  way,  upon  the  evi- 
dence, to  escape  this  conclusion. 

A  judgment  is  the  sentence  of  the  law  as 
pronounced  by  the  court.  3  Bl.  Com.,  395  ; 
Bing.  Judg.  and  Executions,  1.  But  the  court 
can  only  be  held  in  term  time,  and  for  the  pur- 
pose of  rendering  judgments  it  has  no  exist- 
ence in  vacation.  Consequently,  a  judgment 
cannot  be  rendered  in  vacation;  and  evidence, 
although  in  form  that  of  a  record,  which  states 
that  a  judgment  was  rendered  in  vacation, 
shows  what  could  not  possibly  have  occurred, 
and  is,  therefore,  intrinsically  null  and  void. 
I  speak  of  the  law  as  it  stands,  independently 
of  the  Act  of  1840,  which  declares  that  "Judg- 
ments may  be  entered  and  perfected  at  any 
time  in  term  or  vacation."  L.  1840,  p.  334, 
sec.  23.  What  may  be  done  under  the  author- 
ity of  this  provision  is  one  thing,  but  in  cases 
to  which  it  does  not  apply,  a  record  which 
states  that  a  judgment  was  rendered  in  vaca- 
tion, affirms  an  impossibility  and,  therefore, 
proves  nothing  whatever.  The  paper,  read  in 
evidence  on  this  trial,  as  a  record,  was  signed 
and  filed  September  16,  1842,  and  it  states  that 
the  judgment  was  rendered  on  the  9th  of  that 
month.  We  know  that  the  court  was  not.and 
could  not  have  been,  in  session  on  either  of 
those  days,  and  that  a  judgment  could  not 
have  been  rendered  *as  this  alleged  rec-[*5O 
ord  states.  Unless,  therefore,  this  supposed 
judgment  and  record  can  be  upheld  under  the 
Act  of  1840,  it  is  plain  they  must  be  wholly 
disregarded,  and  then  as  no  judgment  to  up- 
hold the  plaintiff's  execution  was  proved,  he 
should  have  been  nonsuited  on  the  trial. 
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But  the  23d  section  of  the  Act  of  1840,which 
has  been  copied, 'had  no  application  to  the  case 
in  which  this  alleged  record  was  filed.  That 
action  was  commenced  in  1839,  and  the  Act  of 
1840,  sec.  38,  expressly  declares  that,  "  This 
Act  shall  not  affect  any  suit,  or  proceeding, 
nor  the  fees  or  costs  therein,  which  shall  be 
commenced  before  the  same  shall  take  effect/' 
Rendering  a  judgment,  or  the  entry  of  one,  is 
a  step  in  a  suit,  and  as  the  suit  referred  to  was 
commenced  before  the  Act  of  1840  took  effect, 
it  had  no  application  to  the  case,  and  cannot 
give  vitality  to  this  alleged  judgment  and  rec- 
ord. It  might  be  urged,  with  plausibility  at 
least,  that  a  suit  ends  with  the  judgment  ren- 
dered therein  and,  therefore,  that  such  things 
as  usually  follow  the  rendering  of  judgment, 
as  its  docket  and  an  execution,  are  not  ex- 
cluded from  the  provisions  of  the  Act  of  1840, 
by  the  38th  section.  And  yet  it  has  been  ad- 
judged that  the  24th  section,  which  gives  a  new 
form  of  execution,  does  not  apply  to  suits 
commenced  before  that  Act  took  effect,  but  is 
excluded  by  this  38th  section.  Ex  parte  Becker, 
4  Hill,  616,  and  cases  cited.  It  would  seem  to 
be  inconsistent,  if  not  absurd,  to  hold  that  a 
judgment,  in  a  suit  commenced  before  1840, 
may  be  entered  under  the  Act  of  thatyear.but 
that  execution  can  only  issue  in  conformity 
with  the  former  law ;  and  whatever  my  opinion 
might  have  been,  as  to  the  execution,  1  have 
no  doubt  that  the  judgment,  in  such  a  suit, 
must  be  rendered  and  entered  under  the  for- 
mer law,  and  not  as  may  be  authorized  in  cases 
falling  within  the  Act  of  1840. 

I  am  aware  that  it  has  been  held  that  the  lien 
of  all  judgments  entered  after  the  Act  of  1840 
took  effect,  without  regard  to  the  time  when 
the  suit,  in  which  the  judgment  was  rendered, 
was  commenced,  depends  upon  their  being 
docketed  as  required  by  that  Act.  Ex  parte 
Becker,  supra.  But  this  was  adjudged  on  the 
peculiar  terms  of  the  statutes,  which  seem  to 
51*]  demand  *such  a  construction.  But  in 
addition  to  this  consideration,  I  think  the 
terms  of  the  38th  section  do  not  apply  to  that 
part  of  the  Act  which  prescribes  the  mode  in 
which  judgments  shall  be  docketed. 

The  Act,  it  will  be  observed,  regulates,  in 
various  respects,  suits,  as  well  as  proceedings 
which  are  not  strictly  suits,  and  the  fees  and 
costs  in  each;  and  it  also  regulates  some  things 
which  are  neither  suits  nor  such  proceedings. 
This  will  be  quite  apparent  on  looking  through 
the  Act.  By  the  38th  section,  all  suits  and  pro- 
ceedings commenced  before  the  Act  took  effect, 
and  the  fees  and  costs,  in  such  suits  and  pro- 
ceedings, are  wholly  excluded  from  this  Act. 
But  nothing  is  excluded  by  the  section  which 
is  not  a  suit  or  a  proceeding  on  which  there 
may  be  costs;  and  the  docketing  of  judgments, 
as  the  Act  directs,  is  neither.  Docketing  a 
judgment  is  no  part  of  a  suit.nor  a  step  in  one. 
It  may  follow  upon  the  termination  of  a  suit, 
or  may  not,  at  the  election  of  the  party.  The 
suit  ends  with  the  judgment,  whether  that  is 
docketed  or  not.  Nor  is  the  docket  any  such 
proceeding.as  is  referred  to  in  the  38th  section. 

That  means  a  proceeding  in  which  costs  or 

fees  are  allowed,  as  for  instance  a  writ  of  cer- 
tiorari,  procedendo,  prohibition  or  mandamus. 

Sees.  3,  5.  The  section  also  refers  to  suits  and 
proceedings  which  import  duration  and  con- 
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tinuance  in  their  progress  to  a  close;  such,  in 
the  words  of  the  section,  as  "shall  be  com- 
menced before  the"  Act  took  effect,  and  were 
still  undetermined.  The  docket  of  a  judgment, 
as  required  by  this  statute,  is  not  such  a  suit 
or  proceeding,  nor  any  part  of  either  ;  and, 
therefore,  as  the  court  held  in  Ex  parte  Becker, 
all  judgments  recovered  after  the  Act  of  1840 
took  effect, no  matter  when  the  cause  was  com- 
menced, were  required  to  be  docketed  in  con- 
formity with  that  Act,  in  order  to  become  a 
lien  on  the  estate  of  the  judgment  debtor. 

But  the  38th  section  of  the  Act  of  1840,  was 
repealed  in  1844,  L.  1844,  p.  92,  sec.  8,  and  this, 
it  is  said,  leaves  the  23d  section,  authorizing 
judgments  to  be  entered  and  perfected  in  va- 
cation as  well  as  in  term,  in  full  force  ab  initio. 
But  no  such  effect  can  be  attributed  to  this  re- 
pealing statute.  It  *merely  abrogated  [*52 
what  was  then  a  part  of  the  Act  of  1840,  but 
did  not  assume  to  make  valid  what  was  then 
absolutely  null  and  void.  How  far  this  could 
have  been  done  by  the  Legislature,  we  need  not 
stop  to  inquire,  for  it  is  plain  no  such  effect 
can  be  given  to  a  simple  repeal  of  the  38th  sec- 
tion. What  is  here  spoken  of  as  a  judgment 
of  September,  1842,  was  invalid  at  that  time, 
and  it  is  so  now,  notwithstanding  the  repealing 
Act  of  1844.  Being  void,  the  plaintiff  failed 
to  prove  any  right  to  recover,  and  a  nonsuit 
should  have  been  granted. 

New  trial  granted. 

Cited  in— 34  N.  Y.,  398  ;  15  Hun,  236 :  57  How.  Pr., 
151 ;  1  Sandf .,  248. 


.MATHEWSON  «.  WELLER  ET  AL. 

Pleading — Judgment — Exemption  from  Sale  on 
Execution,  Not   Claimed. 

On  demurrer  to  a  surrejoinder,  the  plea  being:  bad 
in  substance,  the  plaintiff  is  entitled  to  judgment. 

By  the  true  construction  to  the  proviso  in  the 
Act  of  1842  exempting1  certain  property  from  sale  on 
execution,  Stat.  1842,  p.  193,  sec.  1,  property  other- 
wise exempt  is  not  protected  against  an  execution 
on  a  judgment  rendered  for  the  purchase  money  of 
other  exempt  property  than  that  in  respect  to  which 
the  exemption  is  claimed. 

Citations— 2  Hill,  210  ;  1  Den.,  128 ;  Laws  1842,  p.  193, 
'sec.  1. 

"HEMURRER  to  a  surrejoinder.  The  dec- 
jJ  laration  was  in  trespass  for  taking  a  pair 
of  horses.  Plea,  justification  of  the  seizure 
under  an  execution  issued  by  a  justice  of  the 
peace  on  a  judgment  against  the  plaintiff  in 
favor  of  Weller,  Haynesand  Johnson,  three  of 
the  defendants,  the  other  defendant  being  a 
constable.  It  states  the  recovery  of  the  judg- 
ment August  29,  1842, without  stating  any  facts 
to  show  or  making  any  averment  that  the  jus- 
tice had  jurisdiction.  Replication,  that  the 
plaintiff  was  a  householder, and  that  the  horses 
were  his  necessary  team,  and  were  of  less  val- 
ue than  $150,  to  show  that  the  property  was 
exempt  from  execution  under  the  Act  of  1842, 
p.  193,  sec.  1.  Rejoinder,  that  the  judgment 
on  which  the  execution  issued,  by  virtue  of 
which  the  horses  were  taken,  was  rendered  for 
the  purchase  money  of  a  stove  sold  by  ihe 
three  defendants  who  recovered  the  judgment 
to  the  present  plaintiff,  and  *by  him  kept[*o3 
for  use.  Surrejoinder,  that  the  plaintiff  pur- 
chased the  stove  mentioned  in  the  rejoinder 
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of  the  three  defendants,  Weller,  Haynes  and 
Johnson,  before  the  passage  of  the  exemption 
Act  of  1842,  to  wit:  October  10,  1840,  and  not 
afterwards.  Verification.  Demurrer  and  join- 
der. 

Mr.  N.  Hill,  Jr.,  for  defendants.  1.  The 
surrejoinder  shows  that  the  Act  of  1842  has  no 
application  to  the  case.  Quackenbush  v.  Danks, 
1  Den..  128.  2.  The  defect,  if  any,  in  the  plea, 
has  been  aided  by  pleading  over.  3.  By  the 
true  construction  of  the  proviso  of  the  1st  sec- 
tion of  the  Act  of  1842,  the  exemption  allowed 
by  that  section  cannot  be  set  up  against  an  ex- 
ecution rendered  for  the  purchase  money  of 
any  property  which,  by  that  or  any  other  law, 
is  exempt  from  execution.  Statutes  in  deroga- 
tion of  the  common  rights  of  creditors  are  to 
be  construed  strictly.  13  Mass.,  85;  12  Mod., 
513  ;D war.  Stat.,  754. 

Mr.  D.  Wright,  for  plaintiff.  1.  The  plea 
is  bad,  for  not  showing  jurisdiction  in  the  jus- 
tice who  rendered  the  judgment.  2.  The  re- 
joinder is  bad.  The  just  construction  of  the 
proviso  is,  that  property  otherwise  exempt 
may  be  taken  on  an  execution  rendered  for  the 
purchase  money  of  that  identical  property. 
Thus  a  team  is  exempt,  but  not  against  an  ex- 
ecution on  a  judgment  rendered  for  the  price 
of  such  team  on  the  sale  of  it  to  the  party 
claiming  the  exemption.  But  it  is  not  subject 
to  an  execution  for  the  price  of  other  exempt 
property.  The  proviso  creates  a  qualified  lien 
for  the  purchase  money  of  property  generally 
exempt  from  execution.  This  was  plainly  the 
object  of  the  provision,  and  statutes  should  be 
so  construed  as  to  carry  out  the  intention  of 
the  Legislature.  9  Wend.,  384;  15  Johns.,  380. 

By  tlie  Court,  Jewett,  J.  It  is  not  denied 
that  the  plea  is  bad  in  substance;  and  it  is  well 
settled  that  the  judgment  must  be  against  the 
party  who  has  committed  the  first  substantial 
fault  in  pleading.  Mercein  v.  Smith,  2  Hill, 
210.  If  this  were  otherwise  the  defendant 
would  prevail,  because  the  surrejoinder  shows 
-54*]  *that  the  debt  for  which  the  judgment 
was  rendered  was  contracted  prior  to  the  pas- 
sage of  the  Act  of  1842  and,  therefore,  accord- 
ing to  the  case  of  Quackenbush  v.  Danks,  1 
Den.  ,128,that  Act  has  no  application  to  the  case. 

The  more  material  question  which  was  at- 
tempted to  be  raised  need  not,  therefore,  nec- 
essarily, be  examined,  in  order  to  dispose  of 
the  case;  but  it  having  been  argued,  I  have  no 
hesitation  to  state  the  opinion  at  which  we 
have  arrived.  The  Act,  the  construction  of 
which  is  in  question,  Stat.  1842,  193,  sec.  1; 
exempts  household  furniture,  working  tools, 
and  a  team  owned  by  a  householder,  not  ex- 
ceeding $150  in  value,  from  sale  on  execution, 
"  provided  that  such  exemption  shall  not  ex- 
tend to  any  execution  issued  on  a  demand  for 
the  purchase  money  of  such  furniture,  or 
tools,  or  team,  or  articles  now  enumerated  by 
law."  It  seems  to  me  plain  that  no  exemption 
can  be  claimed  against  an  execution  on  a  judg- 
ment rendered  for  the  purchase  price  of  any 
property  exempt  from  execution  by  the  Re- 
vised Statutes,  or  by  this  Act  of  1842,  though 
the  particular  property  in  respect  to  which  the 
exemption  is  claimed  may  have  been  paid  for, 
or  purchased  of  another  person. 

Judgment  for  the  plaintiff. 
DENIO  3. 


Explained— 9  Barb.,  678,  679. 

Followed— 1  N.  Y.,  137. 

Cited  in-1  Hun,  352 ;  6  Barb.,  329;  7  Barb.,  260;  3 
T.  &  C.,  598 ;  5  How.  Pr.,  291 ;  6  How.  Pr.,  426  ;  47 
How.  Pr.,  149;  7  Wall.,  94. 


MILLIKEN  v.  SELYE  AND  LUNT. 

The  affidavit  required  to  be  delivered  to  the  sher- 
iff with  a  writ  of  replevin,  must  not  be  entitled  in 
the  suit,  and  if  so  entitled  it  is  a  nullity. 

Citations— Andrews,  313;  1  Str.,  704 ;  2  Johns.,  371 ; 
1  Wend..  291 ;  1  Bos.  &  P.,  36 ;  6  T.  E.,  640 ;  2  Cow.,  499, 
581 :  3  Cow..  345 ;  12  Johns.,  460 ;  7  T.  R.,  317  :  6  Hill, 
623;  1  Hill,  204  ;  2  R.  S.,  523.  sec.  7. 

DEMURRER  to  pleas.  The  action  was  re- 
plevin for  a  quantity  of  machinery  and 
blacksmith's  tools  which,  as  the  declaration  al- 
leged, the  defendants  took  in  a  certain  build- 
ing called  the  Selye  building  in  the  City  of 
Rochester,  and  detained,  etc.  The  defendant, 
Selye,  avowed  and  the  defendant,  Lunt,  ac- 
knowledged the  taking  of  the  goods  as  a  dis- 
tress for  rent  due  to  Selye  as  landlord  from 
one  Kenyon,  upon  the  demise  of  the  locus  in 
quo;  a  room  in  the  Selye  building,  averring 
that  $144  was  in  arrear*for  rent  August  [*55 
10,  1843,  upon  which  Selye  delivered  a  distress 
warrant  and  affidavits  to  Lunt,  a  constable  of 
Rochester,  as  his  bailiff,  who  on  said  10th  day 
of  August,  took  the  goods  upon  the  demised 
premises,  in  the  name  of  a  distress  for  the  rent 
so  in  arrear.  Verification.  Plea  in  bar,  that 
before  the  taking  of  the  goods  on  the  distress 
warrant,  to  wit:  etc.,  the  plaintiff  sued  out  a 
writ  of  replevin  against  L.  Kenyon  for  the 

foods  in  question,  and  delivered  it  with  an  af - 
davit  and  bond  to  the  sheriff  of  Monroe 
County,  by  virtue  of  which  the  sheriff  after- 
words, to  wit:  etc.,  in  the  said  place  in  which, 
etc.,  replevied  and  took  the  goods  mentioned 
in  the  declaration,  but  afterwards,  on,  etc. ; 
and  while  the  said  sheriff  continued  to  hold 
the  said  goods  and  chattels  by  virtue  of  the 
said  writ  and  before  he  had  time  to  remove 
them  from  the  demised  premises,  the  defend- 
ants took  and  detained  them  as  mentioned  in 
the  avowry  and  cognizance,  which  is  the  same 
taking,  etc.  The  writ  with  the  bond  and  affi- 
davit required  by  the  statute  are  set  forth  in 
the  plea  in  hcec  verba,  the  latter  of  which  is  en- 
titled "  Supreme  Court.  Samuel  Mittiken,  Jr., 
v.  Lewis  Kenyon."  Verification.  There  is  an- 
other plea  to  the  same  avowry  and  cognizance 
in  all  respects  like  that  first  mentioned  except 
that  it  is  averred  that  the  property  was  re- 
plevied and  delivered  to  the  plaintiff,  and  that 
it  was  seized  as  a  distress  before  he  had  time 
to  remove  it.  The  defendants  demurred  to 
both  pleas.  Joinder.  When  the  cause  was 
formerly  before  the  court  the  pleas  did  not 
aver  the  delivery  to  the  sheriff  of  any  affidavit 
or  bond,  for  which  reason  they  were  held  bad, 
and  the  plaintiff  had  leave  to  amend.  See,  6 
Hill,  623. 

Mr.  C.P.  Kirkland.  for  def endants.among 
other  objections  to  the  pleas,  insisted  that  the 
affidavit  being  entitled  in  a  suit  in  this  court 
when  there  was  iione  at  that  time  pending,  was 
a  nullity;  and  a  proper  affidavit  being  essential 
to  render  the  process  effectual,  the  pleas  could 
not  be  sustained.  He  cited  HaigU  v.  Turner, 

219 


55 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


184ft 


2  Johns.,  371;  In  re  Branson,  12 Id.,  460;  Nich- 
ols v.  Cowles,  3  Cow.,  345;  Whitney  v.  Warner, 
2  Id.,  500;  People  v.  Tioga  0.  P.,  1  Wend.,  291. 
56*]  *Mr  N.  Hill,  Jr.,  for  plaintiff,  cited 
Clark  v.  Cawthorne,  7  T.  R,  321;  Hollis  v. 
Brandon,  1  Bos.  &  P.,  36. 

By  the  Court,  Bronson,  Ch.  J.  The  affi- 
davit should  not  have  been  entitled,  because 
when  it  was  made  there  was  no  suit  pending  in 
court.  As  the  affidavit  purported  to  be  made 
in  a  suit  when  there  was  none,  the  party  could 
not  be  convicted  of  perjury  for  false  swearing. 
In  such  cases  the  affidavit  cannot  be  used;  it 
is  a  nullity.  The  rule  has  been  too  long  set- 
tled to  be  now  shaken.  King  v.  Pierson,  An- 
drews, 313;  Bex  v.  Jones,  1  Str.,  704;  Haight 
v.  Turner,  2  Johns.,  371;  People  v.  Tioga  C.  P., 
1  Wend.,  291;  Hollis  v.  Brandon,  1  Bos.  &P., 
36;  King  v.  Cole,  6  T.  R.,  640;  and  see,  Whit- 
ney v.  Warner,  2  Cow.,  499;  Roosevelt  v.  Dale, 
Id.,  581;  Nichols  v.  Cowles,  3  Cow.,  345;  In  re 
Bronson,  12  Johns.,  460.  The  case  of  Clarke 
v.  Cawthorne,  7  T.  R.,  317,  is  not  only  con- 
trary to  other  decisions  of  the  same  court,  but 
'it  stands  upon  no  principle  whatever. 

The  statute  says,  the  affidavit  must  be  made 
"  by  the  plaintiff  in  the  action,  or  by  some  one 
in  his  behalf."  2  R.  8.,  523,  sec.  7.  But  that 
only  means  that  the  affidavit  must  be  made  by 
the  person  who  prosecutes  the  writ,  and  who 
will  be  the  plaintiff  when  the  suit  is  com- 
menced. The  suit  is  not  commenced  by  the 
affidavit,  nor  by  the  writ,  until  they  are  deliv- 
ered to  the  sheriff.  In  Hollis  v.  Brandon,  1 
Bos.  &  P.,  36,  the  affidavit  to  hold  to  bail  was 
entitled;  and  Ch.  J.  Eyre  was  disposed  to  get 
over  the  difficulty  by  holding  that  the  affidavit 
was  the  commencement  of  the  cause.  But  after 
taking  time  to  inquire,  he  gave  it  up,  and  the 
rule  for  discharging  the  defendant  out  of  cus- 
tody was  made  absolute. 

It  is  said  that  the  affidavit  is  perfect  without 
the  title  of  the  cause;  and  that  the  title  may 
be  rejected  as  surplusage.  But  the  affidavit 
has  the  words,  "  the  said  plaintiff; "  and  with- 
out a  reference  to  the  title,  there  is  nothing  to 
show  what  those  words  mean.  And  besides, 
it  has  been  held,  both  here  and  in  England, 
that  the  title  cannot  be  rejected  as  surplusage. 
In  re  Bronson,  12  Johns.,  460;  King  v.  Cole,  6 
T.  R.,  640. 

57*]  *There  are  many  cases  where  false 
swearing  will  be  perjury,  although  no  suit  was 
pending  at  the  time.  It  is  so  wherever  the  oath 
is  lawful;  and  the  oath  is  lawful  when  it  is  a 
preparatory  step  in  legal  proceedings;  as  on 
suing  out  a  writ  of  replevin,  or  when  a  motion 
is  to  be  made  for  a  mandamus,  quo  warranto, 
attachment,  or  the  like.  But  the  difficulty  here 
is,  that  the  affidavit  purports  to  have  been 
made  in  a  suit  between  Samuel  Milliken,  Jr., 
plaintiff,  and  Lewis  Kenyon,  defendant,  when 
in  fact  there  was  no  such  suit.  As  there  was 
no  such  suit,  the  affidavit  was  not  a  lawful, 
but  an  extrajudicial  oath.  On  this  ground, 
such  affidavits  have  been  held  to  be  nullities. 

Without  an  affidavit,  the  sheriff  had  no  au- 
thority to  execute  the  writ.  Milliken  v.  Selye, 
6  Hill,  623.  The  goods  were  not,  therefore, 
in  the  custody  of  the  law;  and  the  defendants 
had  a  right  to  distrain  them. 

When  the  affidavit  which  accompanies  the 
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writ  in  replevin  is  good  so  far  as  it  goes,  it  may, 
perhaps,  be  proper  to  allow  an  omission  to  be 
supplied  by  a  further  affidavit.  Cutler  v.  Rath- 
bone,  1  Hill,  204.  But  when  the  writ  is  execut- 
ed without  any  affidavit,  or,  what  is  the  same- 
thing,  with  one  which  is  a  mere  nullity,  it  is 
difficult  to  see  how  the  proceeding  can  be  le- 
galized by  afterwards  making  the  proper  affi- 
davit. It  is  enough,  however,  to  say,  that 
there  has  been  no  amended  or  new  affidavit  in 
this  case. 

As  this  point  is  fatal  to  both  of  the  pleas,  it 
is  not  necessary  to  consider  the  other  questions 
made  at  the  bar. 

Judgment  for  defendants. 

Reviewed— 8  Barb.,  546. 

Cited  in— 3  How.  Pr.,  302 ;  28  How.  Pr.,  399  ;  4 
Park.,  519. 


*MARVIN  v.  RICHMOND  AND  [*58- 
DELANO. 

An  admission  of  a  fact  by  a  party  to  a  suit  is  evi- 
dence against  such  party,  thoug-h  made  in  a  conver- 
sation respecting  a  compromise  of  the  suit. 

The  case  of  Williams  v.  Thorp,  8  Cow.,  201,  over- 
ruled. 

Citations-Bull.  N.  P.,  236,  Dublin  ed..  1791 ;  16- 
Wend.,  643;  1  Phil.  Ev.,  108  ;  Cow.  &  H.  Notes,  196. 

T)  EPLEVIN,  tried  at  the  Warren  Circuit  in 
J-t  October,  1843,  before  Willard.  C.  Judge. 
On  the  trial  the  plaintiff  called  one  Harris  as  a 
witness,  who  was  objected  to  on  the  ground 
of  interest,  which  the  defendants  undertook  to- 
prove.  For  that  purpose  they  called  a  witness 
who  testified  that  in  May  preceding  the  trial  he- 
heard  Delano,  one  of  the  defendants,  ask  the- 
plaintiff  if  this  suit  could  not  be  settled ;  to  which 
the  plaintiff  answered,  he  could  not  settle  it, 
for  he  did  not  know  anything  about  it;  that  it 
was  Mr.  Harris'  doings,  and  Harris  would 
have  to  foot  it  in  the  end,  though  commenced 
in  his,  the  plaintiff's,  name;  that  he  did  not 
know  about  the  suit  until  after  it  was  com- 
menced. It  was  shown  that  the  plaintiff  was 
a  man  of  wealth.  The  judge  rejected  Harris 
as  a  witness,  and  the  plaintiff  excepted.  The 
plaintiff  then  released  Harris  from  all  demands 
which  he  might  have  against  him  for  damages 
or  costs  on  account  of  this  suit,  or  on  account 
of  the  property  for  which  the  action  was 
brought;  but  the  judge  still  held  him  incom- 
petent, and  the  plaintiff  again  excepted.  The 
plaintiff  then  gave  evidence  upon  the  issue, 
but  was  finally  nonsuited;  and  he  now  moves 
for  a  new  trial  on  a  case. 

Mr.  Ira  Harris,  for  plaintiff,  relied  on 
Williams  v.  Thorp,  8  Cow.,  201,  as  a  direct  au- 
thority to  show  that  the  evidence  to  prove  the 
interest  of  Harris  was  incompetent. 

Messrs.  E.  Pearson  and  A.  C.  Hand, 
for  defendants,  cited  1  Phil.  Ev.,  109,  and  1 
Cowen  &  H.  Notes,  218. 

By  the  Court,  Beardsley,  J.  The  evidence 
was  competent  against  the  plaintiff;  it  was  not 

NOTE.— Evidence— Admissions  during  negotiations 
for  a  compromise.  In  connection  with  the  above 
case  of  Marvin  v.  Richmond,  see  Hyde  v.  Stone,  7 
Wend.,354 ;  Bartlett  v.  Tarbox,  1  Abb.  Ct.  App.  Dec.,. 
120 ;  S.  C.,  1  Keyes,  495 ;  Ross  v.  Ackerman,  46  N.  Y.,. 
210 :  Loback  v.  Hotchkiss.  17  Abb.  Pr.,  88 :  Finney  v. 
Veeder,  45  Barb.,  388 ;  1  Greenl.  Ev.,  sec.  192.  and  au- 
thorities cited. 
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59*]  an  offer  for  a  compromise,  *but  an  un- 
qualified admission  of  a  fact.  This  is  the  true 
distinction  between  such  statements  of  a  party 
as  are  admissible,  and  such  as  should  be  re- 
jected on  the  principle  that  men  must  be  al- 
lowed "to  buy  their  peace"  without  prejudice. 
"If  the  terms  'buy  their  peace'  are  attended 
to,"  as  is  said  in  Buller's  N.  P.,  "they  will  re- 
solve all  doubts  on  this  head  of  evidence;  but 
for  an  example  I  will  add  one  case.  If  A  sue 
B  for  £100,  and  B  offer  to  pay  him  £20,  it  shall 
not  be  received  in  evidence  ;  for  this  neither 
admits  or  ascertains  any  debt,  and  is  no  more 
than  saying  he  would  give  £20  to  get  rid  of 
the  action.  But  if  an  account  consist  of  ten 
articles,  and  B  admits  that  a  particular  one  is 
due,  it  is  good  evidence  for  so  much."  Bull. 
N.  P.,  236,  Dublin  ed.,  1791  ;  see,  also,  16 
Wend.,  643;  1  Phil.  Ev.,  108;  and  Cowen  & 
H.  Notes,  196.  The  case  relied  on  by  the  coun- 
sel for  the  plaintiff,  Williams  v.  Thorp,  is  cer- 
tainly in  principle,  like  the  one  at  bar,  but  the 
authorities  mentioned  in  Cowen  &  Hill's  note, 
just  referred  to,  prove,  as  I  think,  beyond  all 
question,  that  the  principle  of  evidence  was 
misapplied  in  that  case,  and  it  ought  not  to  be 
followed.  As  the  present  action  was  brought 
by  Harris,  without  authority,  and  indeed  with- 
out the  plaintiff's  knowledge,  he  was  liable  to 
the  defendants  for  costs,  which  liability  could 
not  be  removed  by  any  release  which  the 
plaintiff  could  execute.  Harris  was  an  incom- 
petent witness  and  was  properly  excluded  by 
the  judge. 

New  trial  denied. 

Cited  in— 46  N.  Y.,  482 ;  10  Bos.,  128. 
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*MILLIU8  v.  SHAFER. 


Justice  of  the  Peace — Issue  of  Attachment — Req- 
uisite Affidavit — Bond. 

The  affidavit  required  by  the  statute,  L.  1831,  p. 
434,  sec.  35,  to  authorize  a  justice  of  the  peace  to  is- 
sue an  attachment,  need  not  be  signed  by  the  depo- 
nent. If  the  witness  be  sworn  and  the  justice  take 
down  and  certify  the  testimony,  it  is  a  sufficient  af- 
fidavit. 

Where  the  bond  executed  upon  an  application 
for  an  attachment  professed  to  be  the  bond  of  the 
creditor  who  applied,  and  of  two  sureties,  and  was 
executed  thus :  "W.  S.  agent  for  J.  S.,"  the  princi- 
pal, the  sureties  executing  in  proper  form ;  held 
sufficient,  although  the  principal  was  not  bound. 

Citations— Laws  1831,  p.  404,  sees.  34, 35 ;  3  Johns., 
540. 

ERROR  from  the  Columbia  C.  P.,  to  review 
a  judgment  of  that  court  affirming  a  judg 
ment  rendered  by  a  justice  of  the  peace.  The 
suit  before  the  justice  was  by  Jacob  Shafer 
against  Millius,  and  was  commenced  by  at- 
tachment under  the  Act  to  Abolish  Imprison- 
ment for  Debt,  etc.  Stat.  1831,  p.  404,  sec.  34. 
Walter  Shafer,  as  the  agent  of  the  plaintiff, 
applied  for  the  attachment  and  made  a  formal 
affidavit,  setting  forth  that  the  defendant  was 
indebted  to  the  plaintiff,  and  also  stating  cer- 
tain facts  tending  to  show  that  the  defendant 
had  assigned, disposed  of  or  secreted  his  proper- 


NOTE.— Contribution. 

Where  two  or  more  persons  are  jointly  or  jointly 
and  severally  bound  to  pay  a  sum  of  money,  those 
not  paying,  are  held  as  under  an  implied  promise  to 
contribute,  each  his  share  to  those  who  have  paid  the 
amount.  See  Smith  v.  Hicks,  5  Wend.,  48,  note. 
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ty,  with  intent  to  defraud  his  creditors.  The 
justice  then  examined  W.  Shafer  and  another 
witness  on  oath  as  to  other  facts  and  circum- 
stances to  support  the  application,  writing 
down  the  testimony  of  each  as  it  was  given, 
and  certifying  at  the  foot  of  each  deposition 
that  it  was  taken  before  him;  but  these  state- 
ments were  not  signed  by  the  witnesses.  The 
bond  delivered  to  the  justice  commenced, 
"Know  all  men  by  these  presents,  that  we, 
Jacob  Shafer  by  Walter  Shafer,  his  agent,  and 
Russel  G.  Dorr  and  Walter  Shafer,  are  held," 
etc.,  and  was  executed  thus:  "Walter  Shafer 
agent  for  Jacob  Shafer,  L.  s.;  Walter  Shafer, 
L.  «. ;  Russel  G.  Dorr,  L.  s."  Upon  these  pa- 
pers the  justice  issued  the  attachment,  and  on 
the  return  day  the  defendant  appeared  and 
moved  to  quash  the  proceedings  on  the  ground 
that  the  attachment  had  issued  irregularly, 
there  being,  as  he  alleged,  no  sufficient  affida- 
vit or  bond.  The  motion  was  denied.  No  plea 
was  put  in,  and  the  justice,  upon  the  plaint- 
iff's evidence  rendered  judgment  against  the 
defendant,  which  *being  affirmed  by  the  [*61 
C.  P.  on  certiorari,  the  defendant  brought  er- 
ror here. 

Mr.  J.  Gaul,  Jr.,  for  plaintiff  in  error. 

Mr.  C.  L.  Monell,  for  defendant  in  error, 

By  the  Court,  Beardsley,  J.  I  think  there 
was  no  error  in  acting  upon  these  sworn  state- 
ments although  not  signed  by  the  deponents. 
The  statute  requires  the  proof  to  be  made  by 
affidavit  ;  L.  1831,  p.  404,  sec.  35;  and  these 
were  affidavits  although  not  signed.  Jackson 
v.  Virgil,  3  Johns. ,  540.  The  facts  and  circum- 
stances stated  in  these  papers,  fully  warrant 
the  conclusion  that  the  defendant  below  had 
assigned,  disposed  of  or  secreted  his  property, 
with  intent  to  defraud  his  creditors,  or  that  he 
was  about  to  do  so,  and  were,  therefore,  suffi- 
cient to  justify  the  issuing  of  an  attachment. 
P.  404,  supra,  sec.  34.  The  bond,  as  I  think, 
was  sufficient.  It  was  the  bond  of  the  agent 
W.  S.  individually,  and  another  person,  given 
on  behalf  of  the  plaintiff,  and  as  such  satisfies, 
the  statute,  although  the  plaintiff  may  not  have 
been  bound  by  it.  The  judgment  should  be 
affirmed. 

Judgment  affirmed. 

Cited  in— 81  N.  Y.,  6 ;  16  Hun,  195 :  8  Abb.  N.  C., 
246 ;  47  Wis.,  490 ;  2  N.  W.  Rep.',  1121. 


BRADLEY 

v. 
BURWELL  ET  AL.,  Exrs.  of  GOULD. 

Joint  Obligors — Representatives  of  One  Deceased 
Liable  in  Equity,  Not  at  Law  —  Sureties  — 
Agreement  among  to  Discharge  Liability  Rat- 
ably — Pleading . 

Where  one  of  several  joint  obligors  dies  his  rep- 
resentatives are  at  law  discharged  from  liability  to 
the  obligee.  Per  Jewett,  J. 

But  they  are  liable  in  equity,  unless  the  deceased 
was  a  surety.  Per  Jewett,  J. 

Equity  will  not  treat  a  joint  bond  as  though  it 
were  joint  and  several,  for  the  purpose  of  allowing- 
a  creditor  to  pursue  the  representatives  of  a  de- 
ceased co-obligor,  where  he  was  a  surety. 

Where  two  or  more  persons  become  sureties  for 
another  in  a  joint  obligation,  there  is  an  implied 
agreement  among  the  sureties,  arising  at  the  time 
when  they  execute  the  principal  contract,  that  as 
between  themselves  they  will  contribute  ratably 
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towards  discharging1  any  liability  which  they  may 
incur  in  consequence  of  becoming  such  sureties ; 
and  such  agreement  is  binding  upon  the  represent- 
atives of  any  of  them  who  may  die. 
«»*]  *And  the  representatives  of  the  deceased  co- 
surety are  liable  to  contribute  towards  re-imbursing 
the  surviving  surety,  though  there  was  no  default 
of  performance  of  the  obligation  during  the  lite- 
time  of  the  deceased. 

Accordingly,  where  B.  and  G.  became  sureties  for 
8.,  as  guardian  of  a  minor,  in  a  joint  bond  executed 
by  the  three,  conditioned  for  the  due  execution  of 
the  trust  by  the  guardian ;  and  after  the  death  of 
0.,  the  guardian  committed  a  breach  of  his  duty,  on 
account  of  which  the  obligee  recovered  a  judgment 
against  S.  and  B.,  which  B.,  the  surviving  surety, 
paid ;  held  that  B.  could  maintain  an  action  against 
the  executors  of  G.  to  recover  a  moiety  of  the 
amount  so  paid  by  him. 

Held,  also,  that  it  was  no  objection  to  the  action 
that  B..  after  the  judgment,  paid  voluntarily  with- 
out waiting  for  execution  to  be  issued  against  him. 

In  such  a  case  the  plaintiff  must  declare  specially, 
and  cannot  recover  on  a  count  for  money  paid  to 
the  defendants'  use,  or  to  the  use  of  their  testator. 
Semble. 

And  the  declaration  should  count  upon  the  mut- 
ual promises  made  by  the  co-sureties  at  the  time  of 
entering  into  the  principal  obligation. 

Citations— 1  Chit.  PL,  36,  643.647;  6  Serg.  &  R.,262; 

2  Meriv.,  30;  2  Wash.  (Va.).  136;  1  Wash.  (Va.),  274; 

3  Ves.,  Jr.,  399 ;   1  Story,  Com.  Bq.,  sees.  162-164;  2 
Johns.,  213;  Story,  Cont.,  sees.  558,  584;  Chit.  Cont.. 
597 ;  2  Tenn.,  104 ;  8  Johns.,  249,  440 ;  2  Bos.  &  P..  268, 
270 ;  1  Met.,  387 ;  17  Mass.,  464 ;  1  East,  220 ;  13  Johns., 
58 ;  16  Wend.,  9 ;  6  Johns..  112. 

TVEMURRER  to  two  pleas  interposed  to  the 
jJ  third  and  fourth  counts  of  the  plaintiff's 
declaration.  The  third  count  stated  that  Jan- 
uary 28,  1832,  Thomas  Gould,  the  defendants' 
testator,  and  the  plaintiff,  became  sureties  for 
A.  C.  H.  Smith,  who  was  appointed  general 
guardian  for  M.  E.  Fuller,  a  minor,  in  a  joint 
bond  executed  by  the  three  to  Fuller,  in  the 
penalty  of  $8,500,  conditioned  that  Smith 
should  faithfully  perform  his  trust  as  guard- 
ian and  render  a  just  and  true  account  when 
thereunto  required  :  by  means  whereof,  it  is 
averred,  the  plaintiff  and  Gould  became  liable 
as  co  sureties  to  pay  to  Fuller  any  damages 
which  he  might  sustain  on  account  of  any  de- 
fault of  Smith  as  guardian  ;  and  by  means 
whereof,  also,  Gould,  in  his  lifetime,  became 
liable  to  pay  the  plaintiff  the  moiety  of  any 
moneys  which  he,  the  plaintiff,  might  become 
liable  to  pay  and  might  pay  to  Fuller,  by  rea- 
son of  any  default  on  the  part  of  the  guardian; 
and  that,  being  so  liable,  Gould,  in  his  life- 
time, to  wit :  on  the  day  and  year  aforesaid, 
«tc.,  undertook  and  faithfully  promised  the 
plaintiff  well  and  truly  to  pay  him  the  moiety 
of  all  such  moneys  when  he  should  be  there- 
unto requested,  after  the  payment  thereof  by 
the  plaintiff,  according  to  the  bond.  The 
count  then  proceeds  with  an  averment  that 
afterwards,  and  after  the  death  of  Gould,  to 
wit:  November  22,  1843,  Fuller  recovered  a 
judgment  in  the  Supreme  Court  against  the 
plaintiff  and  Smith,  theguardian,  for  $2,347.52, 
63*]  on  account  of  the  default  *of  Smith,  as 
guardian,  to  perform  his  duties  according  to 
the  condition  of  the  bond;  and  that  after  such 
recovery,  to  wit:  etc.,  the  plaintiff  paid  the 
amount  thereof  to  Fuller,  with  costs,  as  he 
was  bound  and  obliged  to  do,  of  all  which  the 
defendants  had  notice.  Breach,  that  the  de- 
fendants, as  executors  of  Gould,  have  not  paid 
the  plaintiff  the  moiety  of  the  moneys  so  by 
him  paid  to  Fuller,  but  have  hitherto  refused, 
etc. 

The  fourth  count  was  substantially  like  the 
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third,  except  that  the  promise  to  pay  to  the 
plaintiff  the  moiety  of  the  moneys  which  he 
should  be  obliged  to  pay  on  account  of  the 
bond,  which  in  the  third  count  is  averred  to 
have  been  made  by  Gould  in  his  lifetime,  is  in 
this  count  alleged  to  have  been  made  by  the 
defendants  as  his  executors,  after  his  death; 
the  consideration  of  which  promise  is  stated 
to  be  the  liability  of  Gould  to  re-imburse  the 
plaintiff  the  moiety  of  whatever  he  might  have 
to  pay  in  consequence  of  executing  the  bond. 

The  defendants  pleaded  to  both  counts :  1. 
That  the  condition  of  the  bond  was  not  broken 
by  the  guardian  during  the  lifetime  of  Gould, 
their  testator,  but  was  faithfully  kept  by  Smith 
until  after  the  death  of  Gould ;  2.  That  the 
plaintiff  paid  the  amount  recovered  by  Fuller 
voluntarily  and  of  his  own  accord,  and  with- 
out being  obliged  by  execution  or  otherwise  to 
pay  the  same ;  and  so  they  say  that  he  paid 
the  same  of  his  own  wrong,  etc.  The  plaint- 
iff demurred  to  both  pleas,  and  the  defendants 
joined  in  demurrer. 

Mr.  J.  A.  Spencer,  for  plaintiff,  stated  the 
question  to  be  whether  the  personal  represent- 
atives of  a  co-surety  in  a  joint  bond  executed 
for  a  guardian  can  be  compelled  to  contribute 
to  the  other  surety  who  has  been  obliged  to 
pay  money  in  consequence  of  a  breach  on  the 
part  of  the  guardian,  occurring  after  the  death 
of  their  testator,  the  condition  having  been 
faithfully  performed  during  his  lifetime.  He 
maintained  that  there  was  an  implied  promise 
to  contribute,  by  each  of  the  sureties  to  the 
other,  arising  out  of  the  transaction  at  the  time 
of  the  execution  of  the  bond ;  in  support  of 
which  he  referred  to  the  following  authorities: 
Marshall  v.  De  Groot,  1  Cai.  Cas.,  122;  Bach- 
elder  *v.  Fiske,  17  Mass.,  464;  Hutton  v.  [*64 
Eyre,  6  Taunt.,  289;  Birkley  v.  Prezgrave.  1 
East,  220;  1  Binn.,123;  1  Marsh., 603;  3  N.  H., 
270.  And  to  show  that  it  was  not  essential 
that  an  execution  should  have  issued  against 
the  plaintiff,  he  cited  Butler  v.  Wright,  2  Wend., 
369. 

Mr.  N.  Hill,  Jr.,  for  defendants.  On  the 
death  of  the  defendants'  testator  he  was  dis- 
charged from  the  bond.  Where  all  the  obli- 
gors in  the  bond  are  principals,  the  case  is  dif- 
ferent. There,  where  one  of  them  dies  and 
the  survivors  are  afterwards  obliged  to  pay, the 
representatives  of  the  deceased  must,  it  is  ad- 
mitted, contribute.  The  liability  of  sureties  is 
different.  As  a  surety  is  bound  only  by  the 
legal  obligation  which  he  incurs,  when  that 
ceases  he  is  discharged.  He  is  never  made  lia- 
ble in  equity;  and,  therefore,  when  he  dies 
and  the  obligation  attaches  against  the  other 
joint  obligors  who  have  survived,  he  is  dis- 
charged at  law  and  his  representatives  cannot 
be  pursued  in  equity;  and  no  one  can  be  com- 
pelled to  contribute  who  could  not  have  been 
made  liable  to  the  original  creditor.  Here  the 
cause  of  action,  if  any,  accrued  after  the  death 
of  Gould;  and  if  the  plaintiff  has  any  remedy, 
it  is  simply  for  money  paid,  and  the  plaintiff 
can  sustain  his  action  upon  a  common  count. 
In  cases  of  contribution  it  is  not  necessary  to 
declare  specially.  Now  for  whose  use  was  this 
money  paid  by  the  plaintiff?  Not  for  the  use 
of  the  testator,  for  he  was  dead.  It  was  not 
in  any  sense  for  the  use  of  his  representatives. 
An  action  for  contribution  is  not  based  upon 
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any  contract  express  or  implied.  It  is  a  mere 
creature  of  equity.  Deering  v.  Earl  of  Win- 
Chelsea,  2  Bos.  &  P.,  270;  1  Cox,  Eq.,  318;  3 
Bligh,  290;  1  Story,  Eq.,  3d  ed.,  503,  n.  1. 

The  case  of  Walters  v.  Riley,  1  Harr.  &  G., 
305,  is  parallel  with  that  now  before  the  court. 
W.  and  R.  were  joint  sureties  in  an  adminis- 
trator's bond.  W.  died,  and  then  judgment 
was  obtained  against  the  principal  and  the  sur- 
viving surety  R.  R.  afterwards  died,  and  his 
representatives  sued  the  representatives  of  W. 
It  was  held  that  the  plaintiff  could  not  recover; 
65*]  *that  the  liability  of  W.  was  extin- 
guished by  his  death.  See.also,  Wash. (Va.), 136. 

Where  two  or  more  persons  borrow  money 
and  give  a  joint  bond,  and  one  of  them  dies, 
the  Court  of  Chancery,  for  the  purpose  of  al- 
lowing the  creditor  to  follow  the  assets  of  the 
deceased  in  the  hands  of  his  representatives, 
will  declare  the  obligation  to  be  in  effect  joint 
and  several.  This  will  not  be  done  against  the 
representatives  of  a  surety  in  a  joint  bond. 
Bishop  v.  Church,  2  Ves.,  Sr  ,  100,  371;  Thomas 
v.  Frazer,  3  Ves.,  Jr.,  399;  Simpson  v.  Vaughan, 
2  Atk.,  30;  2  Harr.  &  J.,  480,  n.;  Huntv. 
Rousmanier,  8  Wh.,  212;  Story,  Eq.,  sec.  164. 
It  is  submitted  that  upon  the  principle  of  these 
cases  the  liability  of  a  surety  in  a  joint  bond  is 
extinguished  on  his  death  leaving  other  joint 
obligors  surviving. 

By  the  Court,  Jewett.  J.  It  is  a  general 
principle,  that  in  case  of  a  joint  bond  or  obli- 
gation, if  one  of  the  obligors  dies,  his  repre- 
sentatives are  at  law  discharged  from  liability 
to  the  obligee,  and  the  survivor  alone  can  be 
sued.  1  Chit.  PI.,  36.  But  in  equity  the  rep- 
resentatives of  such  deceased  obligor  are  liable, 
unless  the  deceased  was  a  mere  surety;  in  such 
case  even  equity  will  not  extend  by  implication 
the  responsibility  from  that  of  a  joint  to  a  joint 
and  several  undertaking.  Weaver  v.  Shryock, 
6  Sere:.  &  R.,  262;  Sumner  v.  Powell,  2  Meriv., 
30;  Harrison  v.  Mirge,  2  Wash.  (Va.),  136; 
Ward  v.  Webber,  1  Id.,  274;  Thomas  v.  Frazer, 
8  Ves.,  Jr.,  399;  1  Story,  Com.  Eq.,  sees.  162- 
164.  (a) 

The  counsel  for  the  defendants,  on  the  ar- 
gument, assumed  the  principle  that  the  liabil- 
ity of  one  co-surety  to  contribute  to  another, 
must  depend  upon  his  liability  to  the  creditor 
at  the  time  of  payment  of  the  debt  by  such 
other,  or  at  most  at  the  time  that  such  other's 
liability  was  fixed  and  ascertained,  by  judg- 
ment or  decree;  and  that  as  Gould  or  his  repre- 
sentatives were  never  thus  liable  to  Fuller,  no 
breach  of  the  condition  of  the  bond  having 
boen  committed  in  Gould's  lifetime,  and  as  by 
66*]  *his  death  his  representatives  were  dis- 
charged of  any  claim  by  Fuller,  the  plaintiff 
had  no  right  of  action  against  the  latter  for  any 
portion  of  the  amount  of  the  judgment  recov- 
ered against,  and  paid  by  him  upon  the  bond, 
as  survivor  of  Gould. 

From  the  examination  which  I  have  made  I 
am  entirely  satisfied  that  the  principle  assumed 
is  not  sound,  and  that  it  cannot  be  sustained. 
I  think  that  the  law  implies  a  contract  between 
co-sureties  to  contribute,  ratably,  towards  dis 
charging  any  liability  which  they  may  incur  in 
behalf  of  their  principal,  such  contract  origi- 
nating at  the  time  they  execute  the  principal 

(a)  See  Lawrence  v.  Orphan  House  Tr.,  2  Den.,  577. 
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obligation;  that  there  results,  by  implication 
of  law,  a  promise  on  the  part  of  the  principal 
to  indemnify  his  sureties;  and  also  in  like  man- 
ner a  mutual  promise  between  the  sureties,  to 
contribute  proportionally  towards  indemnify- 
ing each  other  against  such  liability;  and  that 
such  implication  does  not  take  its  origin  from 
the  subsequent  payment  of  the  money.  The 
right  of  action  for  contribution  arises,  it  is  true, 
when  the  surety  claiming  such  contribution 
pays  the  money,  and  not  before.  Notwith- 
standing a  breach,  the  debt  may  be  paid  by 
the  principal,  or  relinquished  or  compromised, 
and  the  surety  never  compelled  to  pay;  and  in 
that  case  he  never  has  a  cause  of  action,  either 
as  against  his  principal  or  co-surety.  The  right 
of  action  as  between  the  sureties  grows  out  of 
the  original  implied  agreement,  that  if  one 
shall  be  compelled  to  pay  the  whole  or  a  dis- 
proportionate part  of  the  debt,  the  other  will 
pay  such  sum  as  will  make  the  common  bur- 
den equal.  In  case  of  the  death  of  either,  this 
obligation  devolves  upon  his  legal  representa- 
tives. In  this  respect  it  is  like  any  other  con- 
tract made  by  one  in  his  lifetime,  to  pay  mon- 
ey at  a  future  time,  absolutely  or  contingently, 
who  dies  before  the  occurrence  of  any  breach 
of  the  contract.  Tom  v.  Goodrich,  2  Johns., 
213;  Story,  Cont.,  sees.  558,  584;  Chit.  Cont., 
597;  Toussaintv.  Martinant,  2Tenn.,  104;  Pow- 
ell v.  Smith,  8  Johns.,  249;  Cowell  v.  Edwards, 
2  Bos.  &  P. ;  268;  Deering  v.  Earl  of  Winchehea, 
Id.,  270;  Wood  v.  Leiand,  1  Met.,  387;  Bachel- 
der  v.  Fiske,  17  Mass.,  464. 

The  case  of  Bachelder  v.  Fiske  is  directly  in 
point;  the  facts  *alleged  are  nearly  iden-  [*67 
tical  with  those  in  the  case  under  considera- 
tion. The  declaration,  which  was  in  assumpsit, 
contained  a  special  count,  in  which  it  was  al- 
leged that  Ebenezer  Fiske,  October  4,  1813,  was 
duly  appointed  guardian  for  one  Elbridge  Fiske 
a  minor;  that  the  plaintiff  and  defendant's  tes- 
tator became  bound  as'sureties  for  the  guardian 
to  the  judge  of  probate  in  a  bond  for  $10,000, 
with  a  condition  substantially  like  the  condi- 
tion of  the  bond  in  this  case.  The  count  then 
averred  that  the  plaintiff  and  the  testator,  so 
being  sureties,  it  was  mutually  agreed  by  and 
between  them  (the  promise  of  one  being  the 
consideration  of  the  promise  of  the  other)  that 
the  plaintiff  would  save  harmless  and  indemnify 
the  testator  for  one  half  part  of  all  damages 
and  charges  that  might  or  should  happen  to 
the  testator  by  reason  of  his  being  so  bound, 
and  that  he,  the  testator,  would  in  like  man- 
ner save  harmless  and  indemnify  the  plaint- 
iff. It  then  averred  a  breach  of  the  condi- 
tion of  the  bond  by  the  guardian,  the  com- 
ing of  age  of  the  ward,  his  requirement  of  ac- 
count and  payment  of  the  moneys  of  the 
ward  in  his  hands  ;  that  the  guardian  had  a 
large  sum  of  money,  to  wit :  etc.,  that  he  neg- 
lected to  pay,  and  that  the  plaintiff  by  reason 
thereof  and  to  prevent  his  goods  from  being 
taken,  paid  a  large  sum,  to  wit:  etc.,  and  that 
a  certain  sum,  to  wit  :  etc.,  was  the  one  half 
part  of  the  damages  the  plaintiff  had  sustained, 
concluding  with  the  usual  breach  by  testator 
in  his  lifetime  and  by  executors  since  his  death. 
The  facts  were  as  follows  :  Ebenezer  Fiske,  at 
the  time  mentioned,  was  appointed  guardian  as 
averred  in  the  declaration;  the  plaintiff  and  de- 
fendant's testator  executed  a  bond  as  sureties 
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for  the  guardian  to  the  judge  of  probate,  in  the 
penalty  of  $10,000,  conditioned  for  .the  faith- 
ful dischargeof  thetrustby  the  guardian.  The 
defendant's  testator  died  April  9,  1815.  In 
June,  1820,  the  minor  came  of  age.and  demand- 
ed of  the  guardian  an  account  and  payment  of 
$4,197.71  which  was  due  from  the  guardian, 
who  was  insolvent ;  and  the  plaintiff,  August 
25, 1820,  paid  to  the  ward  the  sum  so  due  in 
discharge  of  the  bond,  without  suit.  The  court 
held  that  a  surety  who  had  paid  the  debt  of 
the  principal,  might  have  an  action  for  con- 
68*]  tribution  against  his  co-surety;  *and  that 
the  common  form  of  the  action  was  indebilatus 
assumpsit  for  money  paid  by  the  plaintiff  for 
the  use  of  the  defendant ;  that  the  right  of  ac- 
tion is  founded  upon  an  implied  promise  by 
one  surety  to  contribute  towards  indemnifying 
the  other.  It  was  said  that  there  was  in  that 
case  (and  the  same  remark  is  applicable  to  this 
case)  a  technical  objection  to  the  usual  form  of 
declaring,  in  indebitatus  assumpsit,  inasmuch 
as  the  plaintiff  could  not  allege  that  he  paid 
the  money  for  the  use  of  hisco-surety.afterthe 
death  of  the  latter;  and  that  if  he  alleged  that 
he  paid  it  for  the  use  of  the  defendants  as  ex- 
ecutors, it  would  be  to  charge  the  defendants 
in  their  own  right,  which  could  not  be  done. 
That  objection,  it  was  said,  was  answered  by 
the  general  principle,  which  is  universally  rec- 
ognized and  which  was  applied  in  Birkley  v. 
Presgrave,  1  East,  220,  that  when  the  law  con- 
fers a  right  it  will  also  give  a  remedy.  That 
case,  as  well  as  this,  furnishes  an  authority  as 
to  the  form  of  pleading.  The  declaration  there 
contained  the  usual  money  counts,  with  a  spe- 
cial count  setting  forth  the  facts  on  which  the 
implied  promise  of  the  defendant  was  founded, 
exhibiting  the  grounds  and  nature  of  the  action. 
It  was  held  also,  that  in  actions  of  assumpsit 
the  plaintiff,  whenever  he  finds  it  necessary  or 
useful,  might  set  out  his  whole  case  ;  and  if 
that  showed  a  valid  legal  promise  by  the  de- 
fendant, whether  express  or  implied,  it  was 
sufficient. 

It  follows  that  the  first  plea  to  the  third  and 
fourth  counts  furnishes  no  sufficient  answer. 
The  defense  there  pleaded  is, that  the  condition 
of  the  bond  executed  by  the  plaintiff  and  the 
defendants'  testator  as  co-sureties  for  Smith 
the  guardian,  was  not  broken  by  the  guardian 
in  the  lifetime  of  the  testator,  and  that  the 
plaintiff  had  not  become  liable  or  been  obliged 
to  pay  any  sum  of  money  by  reason  of  any  de- 
fault of  the  guardian  arising  out  of  or  upon 
the  condition  of  said  bond  or  writing  obligatory, 
during  the  lifetime  of  Gould.  The  facts  thus 
set  up  are  wholly  immaterial,  and  cannot  be  a 
ground  of  defense. 

The  other  plea  which  is  demurred  to,  sets  up 
as  a  defense  to  those  counts,  that  the  plaintiff 
voluntarily,  and  without  being  compelled  by 
execution,  paid  the  money,  and  so  paid  it  in 
69*]  his  *own  wrong  ;  and  that  the  same,  if 
it  had  not  been  so  paid,  might  and  would  have 
been  collected  against  Smith.  It  is  not  neces- 
sary for  the  plaintiff,  in  order  to  sustain  his  ac- 
tion, to  show  that  he  was  compelled  to  pay  as 
a  surety  upon  the  bond  by  execution.  When 
the  contract  has  been  broken,  the  surety  may 
pay  the  money  without  suit  and  recover  the 
amount  of  his  principal,  Mauri  v.  Heffernan, 
13  Johns.,  58,  and  by  analogy,  a  surety  may  re- 
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cover  against  his  co  surety  his  due  proportion 
upon  the  like  ground.  The  pleas,  therefore, 
are  clearly  bad;  and  judgment  on  the  demur- 
rer should  be  rendered  in  favor  of  the  plaintiff^ 
unless  both  of  the  counts  to  which  the  plea& 
demurred  to  were  pleaded, are  also  bad  for  want 
of  substance.  1  Chit,  PL,  643,  647  ;  Hitter  v. 
Maxwell,  16  Wend.,  9. 

The  third  count,  although  unskillf  ully  and 
inartificially  drawn,  is,  I  think,  good  in  sub- 
stance. It  does  not,  as  it  should  have  done, 
contain  a  distinct  averment  of  mutual  prom- 
ises ;  but  the  testator's  undertaking  and  the 
consideration  of  it  are  set  forth  with  sufficient- 
certainty. 

The  fourth  count  I  think  is  bad  in  substance 
as  well  as  in  form.  The  design  of  the  pleader 
seems  to  have  been,  to  charge  the  defendants 
upon  promises  by  them  in  the  capacity  of  ex- 
ecutors; which  would  have  been  well  enough 
on  a  proper  occasion,  if  stated  in  proper  form. 
Carter  •».  Phelps,  8  Johns.,  440;  Whitaker  v. 
Whitaker,  6  Id. ,  112.  But  I  think  the  attempt 
here  to  do  so  has  utterly  failed.  No  promise 
by  the  testator  to  his  co-surety  is  stated,  but 
it  is  alleged  that  the  defendants,  as  executors, 
in  consideration  of  the  liability  of  their  testa- 
tor to  pay  to  the  plaintiff  a  moiety  of  what  he 
might  pay,  undertook  and  promised  to  pay  the 
plaintiff  such  moiety,  etc.  The  liability  of  the 
testator  is  stated  to  be  a  consequence  of  the 
joint  bond  and  of  the  law  in  such  case  made 
and  provided.  The  judgment  recovered  by 
Fuller  against  the  plaintiff,  after  the  death  of 
the  defendant's  testator,  is  then  stated,  and  the 
payment  thereof  by  the  plaintiff,  with  the  com- 
mon breach  that  the  defendants,  as  executors, 
had  not  paid  the  plaintiff.  One  radical  defect 
is  in  stating  the  testator's  liability  to  have  ac- 
crued on  account  of  the  joint  bond  and  the  law 
applicable  to  the  case,  whereas  that  liability 
arose  out  of  the  mutual  *promises  be-  [*7O 
tween  the  sureties  implied  by  law  from  their 
relation  as  co  sureties.  The  consideration  of 
the  defendants'  promise  is  mistakenly  alleged 
to  be  the  liability  of  their  testator  and  the  fact 
that  the  bond  remained  unpaid ;  and  their  prom- 
ise is  stated  to  have  been  made  before  any  re- 
covery by  Fuller,  and  before  the  plaintiff  had 
paid  anything.  No  cause  of  action  had  ac- 
crued against  them,  and  no  consideration  ex- 
isted for  a  promise  by  them  until  the  recovery 
against  the  plaintiff  and  the  payment  thereof 
by  him.  The  count  cannot  be  sustained.  But 
the  third  count  being  good,  the  plaintiff  is  en- 
titled to  judgment  on  the  demurrers. 

Judgment  for  plaintiff. 

Joint  obligors— Representatives  discharged  from  lia- 
bility by  death  of.  Cited  in— 72  N.  Y.,  589 ;  49  N.  Y., 
388;  10  Am.  Rep.,  380  :  15  Wall.,  144. 

Co-sureties  —  Contribution  between.  Approved  — 
84 N.  Y..  365 ;  38  Am.  Rep.,  516. 

Cited  in-14  Hun.  432  ;  20  Ohio  St.,  347;  21  Conn., 
61 ;  54  Am.  Dec.,  330. 

Executor— Presentation  of  claims  to— Costs  against. 
Cited  in— 4 How.  Pr.,  218;  9  Bos.,  693;  3  Daly,  246. 


SWIFT  ET  AL.  0.  BEERS. 

Banking  Law  —  Promissory  Notes    Issued  by 
Banking  Association — Guaranty. 

The  provision  in  the  Act  of  1840,  amending  the  gen- 
eral Banking  Law,  Stat.  1840,  p.  304,  sec.  4,  applies  to 

DENIO  3. 


1846 


SIBLKY  v.  HOWARD. 


70 


and  renders  Illegal  all  promissory  notes  made  by  a 
banking  association,  unless  made  payable  on  de- 
mand and  without  interest,  though  not  intended  to 
-circulate  as  money. 

A  guaranty  of  such  a  note  is  likewise  void. 

Citation— Laws,  1840,  p.  306. 

A  SSUMPSIT  tried  at  the  N.  Y.  Circuit  in 
JO.  February ,1844,  before  Kent,  late  C.  Judge. 
The  plaintiffs  gave  in  evidence  a  promissory 
note  with  a  guaranty  written  under  it,  signed 
by  the  defendant,  in  the  following  words  : 
"NEW  YORK,  30th  June,  1841. 

Sixty  days  after  date  the  North  American 
Trust  and  Banking  Co.  promise  to  pay  to  the 
order  of  Messrs.  Swift  &  Co.  thirty-seven  hun- 
dred dollars,  for  value  received,  with  interest, 
having  deposited  with  them  as  collateral  secu- 
rity seven  bonds  of  this  company,  secured  un- 
der the  Yates  trust — three  for  one  thousand 
dollars  [giving  the  amounts  and  numbers  of 
the  bonds].  THOMAS  G.  TALMAGE,  Pres't." 

"For  value  received,  I  guarantee  the  pay- 
ment of  the  above  note  at  the  time  mentioned. 

J.  D.  BEERS." 

7 1*]  *It  was  admitted  that  the  North  Amer- 
ican Trust  and  Banking  Company  was  a  bank- 
ing association,  organized  under  the  general 
Banking  Law. 

The  defendant's  counsel  moved  for  a  non- 
suit, insisting  that  the  note  and  guaranty  were 
illegal  and  void;  and  the  circuit  judge  being 
of  that  opinion,  directed  a  nonsuit  to  be  en- 
tered. 

Mr.  D.  Graham.  Jr.,  for  plaintiffs,  now 
moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial.  He  denied  that  by  the  true  construction 
of  the  4th  section  of  the  Act  of  May  14,  1840, 
amendatory  of  the  general  Banking  Law,  Stat. 
1840,  p.  306,  all  notes  on  time  or  on  interest, 
were  forbidden  to  be  issued  by  the  banking 
associations,  but  only  such  as  were  intended 
to  be  issued  or  put  into  circulation  as  money. 
He  referred  to  Stat.  1838,  p.  246,  sec.  3;  Saf- 
fnrd  v.  Wyckoff,  1  Hill.  11;  Smith  v.  Strong,  2 
Id.,  241;  and  Safford  v.  Wyckoff,  4  Id.,  442.  He 
also  insisted  that  if  the  note  were  void,  the 
guaranty  was  valid,  and  that  a  recovery  could 
be  had  against  the  defendant  either  as  a  sole  or 
a  joint  maker:  and  cited  17  Wend.,  40;  19 
Johns.,  60;  1  Hill,  256;  4  Id.,  420;  19  Wend., 
202;  11  Id.,  214. 

Mr.  S.  Sherwood,  for  defendant.  The 
note  is  illegal  and  void,  being  in  direct  viola- 
tion of  the  Act  of  1840;  and  the  defendant's 
guaranty  being  incidental  and  auxiliary  to  the 
principal  contract,  is  also  void.  Story,  Bills, 
ch.  6,  sec.  187,  p.  277,  n.  1;  Nellis  v.  Clark,  20 
Wend.,  27;  4  Pick.,  314;  4  Pet.,  184. 

The  case  was  decided  at  the  close  of  the  ar- 
gument. 

By  the  Court,  Bronson,  Ch.  J.  We  have 
no  doubt  about  this  case.  The  note  is  directly 
within  the  terms  of  the  prohibition  of  the  Act 
of  1840;  and  we  do  not  doubt  but  that  it  was 
equally  within  the  intention  of  the  Legislature. 
That  Act  has  no  reference  to  the  circulation  of 
such  notes  as  money,  but  was  designed  to  pro 
hibit  them  altogether  for  any  purpose. 

The  guaranty  partakes  of  the  character  ol 
the  principal  contract.  It  was  intended  to  re 
inforce  and  secure  it,  and  is  equally  illegal. 
DENIO  3. 


The  circuit  judge  was  right  in  nonsuiting  the 
plaintiffs. 
New  trial  denied. 

Distinguished— 35  Barb.,  249. 

Explained— 8  Barb.,  438 ;  17  Barb.,  386. 

Cited  in— 4  Edw.,  183 ;  3  N.  Y.,  34 ;  51  Am.  Dec.,  335; 
15  N.  Y.,  225,  274 ;  17  N.  Y..  539 :  3  Barb.,  226  ;  5  Barb., 
28  ;  26  Barb.,  602 ;  36  Barb.,  216 ;  6  Leg.  Obs.,  415 ;  8 
Leg.  Obs.,  59 :  24  Mich.,  201. 
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Juntice  Court  Practice — Judgment  Not  Completed 
for  Eight  Days,  Erroneous. 

A  justice  of  the  peace  must  enter  judgment  upon 
the  verdict  of  a  jury  immediately  upon  its  being 
rendered :  and  if  he  omit  to  do  so  until  the  next 
day,  no  judgment  can  be  given  by  him. 

Determining  the  amount  of  costs  to  be  paid  by  the 
losing  party  is  parcel  of  the  act  of  rendering  judg- 
ment. 

Accordingly,  where  a  justice  upon  a  verdict  being 
given,  immediately  entered  it  in  his  docket,  but 
omitted  to  set  down  the  items  of  costs  until  a  sub- 
sequent day,  and  did  not  foot  up  the  amount  until 
eight  days  afterwards,  held  erroneous,  and  the  judg- 
ment was  reversed. 

Citations— 2  R.  S.,  247,  sec.  124 ;  19  Wend.,  371 ;  5 
Hill,  60 :  2  Denio,  26 ;  6  Hill,  38. 

TERROR  to  Monroe  C.  P.  Sibley  sued  How- 
Ju  ard  before  a  justice  of  the  peace,  for  an  in- 
jury alleged  to  have  been  done  by  the  defend- 
ant to  the  plaintiff's  building,  while  the  de- 
fendant occupied  it  as  a  tenant.  There  was  a 
trial  by  jury  July  1,  1842,  and  the  jury  ren- 
dered a  verdict  for  the  defendant,  which  the 
justice  immediately  entered  in  his  docket;  but 
he  made  no  further  entry  on  that  day.  With- 
in four  days  after  the  verdict,  the  justice  made 
an  entry  of  the  items  of  costs;  but  did  not  foot 
up  the  items  until  July  9.  The  amount  was 
$3.11.  On  certiorari,  the  C.  P.  affirmed  the 
judgment,  and  the  plaintiff  now  brings  error. 

Mr.  H.  Gay,  for  plaintiff  in  error. 

Mr.  W.  S.  Bishop,  for  defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  On  receiv- 
ing the  verdict  of  a  jury,  it  is  the  duty  of  the 
justice  forth  with  to  render  judgment,  and  en- 
ter the  same  in  his  docket.  But  when  there  is 
no  jury,  and  the  justice  is  himself  to  decide, 
he  has  four  days  after  the  case  has  been  sub- 
mitted, to  render  his  judgment.  2  R  S.,  247, 
sec.  124.  In  the  latter  case,  we  have  held  that 
the  justice  must  decide  within  the  four  days 
or  his  power  to  render  judgment  will  be  at  an 
end.  Watson  v.  Davis,  19  Wend., 371;  and  see, 
Young  v.  Rummell,  5  Hill,  60.  This  case  falls 
substantially  within  the  same  principle.  Ex- 
cept as  to  the  time  within  which  the  justice  is 
*to  act,  the  language  of  the  statute  is  the  [*73 
same  in  both  cases;  and  if  in  the  one  case  a 
judgment  cannot  be  rendered  after  the  four 
days  have  elapsed,  I  do  not  see  how  it  can  be 
done  in  the  other,  after  a  single  day  has  gone 
by.  Although  the  verdict  settled  the  rights  of 
the  parties  in  relation  to  the  matter  in  contro- 
versy, there  was  still  a  judicial  duty  to  be  per- 
formed by  the  justice.  He  was  to  render  judg- 
ment; and  in  doing  so,  he  had  to  determine 
what  amount  of  costs  should  be  recovered  by 
the  prevailing  party.  Taxing  costs  is  a  judi- 
cial act.  Supervisors  of  Onondaga  v.  Briggs,  2 
Den.,  26.  That  distinguishes  this  case  from 
Hall  v.  Tattle,  6  Hill,  38,  where  the  justice 
immediately  rendered  a  complete  judgment, 
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which  was  entered  in  his  minutes,  and  nothing 
remained  to  be  done  but  the  ministerial  act  of 
transcribing  the  entry  from  the  minutes  to  the 
docket.  As  to  the  entry  in  the  docket,  we 
thought  the  statute  might  be  regarded  as  di- 
rectory; but  as  to  the  judicial  act  of  rendering 
judgment,  we  had  already  held  that  the  statute 
was  imperative,  and  must  be  followed.  In  this 
case,  the  judgment  was  not  complete — the  ju- 
dicial labors  of  the  justice  were  not  terminated 
— until  eight  days  had  elapsed  after  the  ver- 
dict. What  the  justice  then  did  was  coi-am  non 
judice,  and  cannot  be  supported. 

Judgments  reversed. 

Justice  of  peace— Statutory  requisites  as  to  time,  etc. 
of  entering  judgment.  Explained— 15  Barb.,  134. 

Cited  in— 44  N.  Y..  379,  381.  435;  1  Keyes,  513 ;  57 
Barb.,  28 : 1  T.  &.  C.,  192 ;  18  How.  Pr.,  407  ;  22  How. 
Pr.,  450  ;  28  How.  Pr.,  227  ;  41  How.  Pr.,  36 ;  23  Ohio 
St.,  562. 

Rendering  judgment— Determining  costs.  Distin- 
guished—41  Barb.,  557. 

Cited  in— 1  Abb.  App.  Dec.,  314 : 4  Abb.  N.  C.,  192 ; 
6  Bos.,  35 ;  1  Sheld,,  381 ;  1  Daly,  439. 


SMITH  v.  BRIGGS. 

Action  upon  Conditional  Builder's   Contract — 
Pleading — Performance  of  the  Condition. 

Where  the  defendant  had  covenanted  to  pay  the 
plaintiff  for  doing:  the  carpenter's  work  of  certain 
houses,  when  he  should  receive  from  the  architect 
his  certificate  that  the  work  was  fully  and  com- 
pletely finished  according  to  the  specification,  an- 
nexed to  the  contract ;  held,  that  the  giving  of  the 
certificate  by  the  architect  was  a  condition  preced- 
ent, the  performance  of  which  must  be  averred  in 
the  declaration  in  an  action  brought  to  recover 
payment  for  the  work. 

And  where  a  certificate  was  furnished  by  the  ar- 
chitect, in  which  he  stated  that  the  houses  were  fin- 
ished in  such  a  manner  that  he  would  accept  them 
if  he  were  the  owner,  and  that  he  was  satisfied  as  to 
the  work  and  materials ;  held,  not  to  be  a  perform- 
ance of  the  condition. 

And  where  the  declaration  set  out  a  certificate  in 
74*]  the  terms  last  mentioned,  which  *was  averred 
to  be  a  sufficient  certificate  within  the  meaning  of 
the  contract,  held,  that  the  declaration  was  bad,  and 
the  judgment  rendered  thereon  in  the  court  below 
erroneous. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Briggs  sued  Smith  in  the  court  be- 
low in  covenant  upon  a  sealed  agreement  dated 
June  27,  1889,  by  which  the  plaintiff  cove- 
nanted to  perform  all  the  carpenter's  work  of 
three  brick  buildings  which  the  defendant  was 
then  erecting  "in  strict  accordance  and  con- 
formity in  all  respects  with  the  specification 
for  said  buildings,"  which  was  annexed,  "and 
in  similar  strict  accordance  and  conformity 
with  plans  and  drawings  for  the  said  buildings 
prepared  by  E.  J.  Webb,  the  architect,"  which 
work  was  to  be  completed  on  or  before  Octo- 
ber 20  then  next,  unless  the  plaintiff  should  be 
delayed  by  the  omission  of  the  masons;  and 
the  defendant  covenanted  to  pay  the  plaintiff 
for  the  work  the  sum  of  $3.886  in  certain  in- 
stallments as  the  work  progressed,  in  certain 
stages  of  its  progress  particularly  specified. 
The  sixth  and  last  payment  of  $1,086,  for  the 
non-payment  of  which  the  action  was  brought, 
was  to  be  made  by  the  defendant's  note  paya- 
ble in  sixty  days,  to  be  given  "when  all  the 
houses  were  finished  completely  according  to 
the  specification,  and  when  the  owner  should 
receive  from  the  architect  his  certificate  that 
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the  work  was  fully  and  completely  finished  ac- 
cording to  the  specification."  The  second  count 
of  the  declaration  (upon  which  the  question 
arises)  set  forth  the  contract,  and  averred  that 
the  work  was  performed  according  to  its  pro- 
visions, and  that  it  was  completed  after  Octo- 
ber 20,  1839,  the  plaintiff,  as  he  averred,  hav- 
ing been  delayed  by  the  omissions  of  the  ma- 
sons. The  plaintiff  then  averred  that  the  de- 
fendant had  received  from  E.  J.  Webb,  the  ar- 
chitect, a  certificate,  which  is  set  out,  as  fol- 
lows: 

"To  Mr.  James  Smith.  Sir,  in  regard  to 
the  carpenter's  department  for  your  houses 
lately  erected  at  the  junction  of  Pitt  and  Stan- 
ton  Streets,  I  am,  by  agreement,  authorized  to 
give  a  certificate  of  finish,  when  it  shall  ap- 
pear to  me,  the  superintendent,  that  the  state 
of  such  work  and  materials  justifies  me  in  so 
*doing.  I,  therefore,  in  duty  bound  pro-  [*75 
nounce  the  said  houses  finished,  and  if  not 
literally  so  in  every  punctilio,  they  are  done  in 
that  manner  that,  was  I  the  owner,  I  would  ac- 
cept them  for  myself  ;  still,  as  to  extra  wall 
and  work  omitted  that  is  embraced  in  specifi- 
cation, also  as  to  their  being  finished  at  a 
stated  period  of  time,  is  not  in  my  province  to 
express  an  opinion.  I,  therefore,  on  the  work 
and  materials  taken  as  a  whole,  certify  that  I 
am  satisfied,  and  hope  the  parties  concerned 
will  also  be  satisfied  that  I  have  acted  con- 
scientiously between  James  Brings,  the  con- 
tracting carpenter,  and  James  Smith,  the  own- 
er of  the  houses  situated  as  above  stated.  New 
York,  March  3d,  1840.  Edward  J.  Webb,  su- 
perintendent." The  plaintiff  avers  that  this 
was  a  sufficient  certificate  within  the  meaning 
of  the  contract.  Breach,  that  the  defendant 
would  not  give  his  note  for,  or  pay  the  last  in- 
stallment. 

The  defendant  pleaded:  1.  Non  est  faclum, 
under  which  he  gave  notice  of  special  matter. 
2.  That  the  defendant  did  not  at  any  time  be- 
fore the  commencement  of  the  suit,  receive 
from  E.  J.  Webb,  the  architect  in  the  declara- 
tion mentioned,  a  certificate  that  the  houses 
therein  mentioned  were  finished  according  to 
the  said  agreement  and  specification,  upon 
which  issue  was  joined. 

The  cause  was  referred  to  referees,  who  re- 
ported in  favor  of  the  plaintiff  for  the  balance 
due  on  the  last  installment,  and  the  court  be- 
low rendered  judgment  for  the  plaintiff  with 
costs. 

Mr.  J.  T.  Brady,  for  plaintiff  in  error, 
maintained  that  the  certificate  of  the  architect 
set  forth  in  the  second  count  was  not  a  com- 
pliance with  the  condition  in  the  contract.  He 
referred  to  Mounsey  v.  Drake.  10  Johns.,  27; 
Butler  v.  Tucker,  24  Wend.,  447,  and  insisted 
that  as  the  judgment  was  general  upon  the 
whole  declaration,  it  must  be  reversed  for  the 
insufficiency  of  the  second  count. 

Mr.  M.  T.  Reynolds,  for  defendant  in  er- 
ror. 

*By  the  Court,  Beardsley,  J.  Ac-  [*76 
cording  to  the  contract,  as  set  out  in  the  second 
count,  the  receipt  by  the  defendant  of  such  a 
certificate  as  is  mentioned  in  it  was  a  condition 
precedent  to  any  right  to  a  note  for  the  install- 
ment now  claimed,  or  to  an  action  for  its  re- 
covery. In  this  count  the  plaintiff  has  not 
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averred  that  such  a  certificate  had  been  made 
or  received  ;  but  a  letter,  addressed  by  the  ar- 
chitect to  the  defendant  and  received  by  him, 
is  set  out  in  words  and  figures,  and  which  is 
alleged  by  the  pleader  to  be  within  the  mean- 
ing of  this  covenant.  But  this  is  a  question  of 
law  arising  on  the  face  of  the^e  papers,  and 
not  a  matter  to  be  settled  by  averment  in  plead- 
ing, and  by  the  finding  of  a  jury  thereupon. 
The  averment  in  this  case  is  idle  and  unmean- 
ing, and  the  character  and  effect  of  this  letter 
is  not  in  the  least  degree  changed  by  it.  On 
looking  at  the  letter  or  certificate,  as  it  may  be 
called,  of  the  architect  (Mr.  Webb),  it  will  be 
seen  to  fall  far  short  of  what  the  covenant  re- 
quires. He  has  not  certified  "  that  the  work 
was  fully  and  completely  finished  according  to 
the  specification,"  nor  anything  to  that  effect, 
although  he  does  "  pronounce  the  said  houses 
finished."  But  that  is  not  what  the  covenant 
requires;  he  must  show  that  they  were  not  only 
finished,  but  "  finished  according  to  the  spec- 
ification." Until  this  is  certified  in  terms  or 
in  substance  and  spirit,  no  cause  of  action  can 
possibly  arise  on  this  branch  of  the  agreement; 
and  giving  the  most  indulgent  construction  to 
the  language  used  by  the  architect,  I  think  his 
certificate  falls  short  of  what  the  contract  re- 
quires. It  shows  indeed,  to  my  mind  very 
clearly,  that  he  did  not  and  could  not  certify 
to  a  complete  performance  of  the  contract. 
The  matters  which  he  states  are  not  those 
which  these  parties  had  agreed  upon.  Mr. 
Webb,  as  owner,  might  accept  such  work  as 
he  pleased;  but  Mr.  Webb,  as  architect,  was  to 
say  whether  this  work  was  "completely  fin- 
ished according  to  the  specification."  His  was 
a  plain  duty  and  required  but  an  ordinary  and 
independent  exercise  of  his  skill  and  judg- 
ment, to  perform.  He  was  not  to  make  a  con- 
tract for  these  parties;  for  that  had  been  done 
by  themselves.  It  was  his  province  to  deter- 
mine whether  that  contract  had  been  com- 
pletely performed  as  its  terms  and  provisions 
77*]  *required,  and  if  so  to  make  a  certificate 
to  that  effect.  But  such  a  certificate  has  not 
been  made,  and  the  language  used  clearly 
shows,  as  I  think,  that  he  could  not  and  would 
not  so  certify.  To  be  sure  there  is  an  approach 
towards  it,  but  the  point  is  not  reached  even 
in  the  clause  in  which  he  declares  that  "on  the 
work  and  materials  taken  as  a  whole,"  he  is 
satisfied,  and  hopes  the  parties  will  be  satisfied 
that  he  has  acted  conscientiously.  But  this  is 
not  a  "certificate  of  finish,"  "according  to  the 
specification,"  but  of  finish  so  that  Mr.  Webb 
was  satisfied  as  to  "  work  and  materials  taken 
as  a  whole."  It  would  have  been  very  easy  to 
say  that  this  job  was  completed  "according  to 
the  specification,"  and  this  the  defendant  was 
entitled  to  have  done.  The  work  was  to  be 
well  done  and  completely  finished,  not  only 
"as  a  whole,"  but  in  all  its  parts.  This  has 
not.  been  certified,  and  taking  the  letter  alto- 
gether it  is  palpable  that  Mr.  Webb  did  not 
mean  to  certify  any  such  thing.  He  thought 
it  would  be  but  fair  for  the  defendant  to  ac- 
cept the  houses  as  they  were,  and  we  cannot 
say  but  this  was  an  equitable  view  of  the 
whole  matter.  But  the  covenant  required  a 
strict  performance  of  what  the  plaintiff  had 
engaged  to  do,  and  that  such  performance 
should  be  certified  by  the  architect.  This  cer- 
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tificate  falls  short  of  the  mark.     The  second 
count,  therefore,  was  bad,  and  the  judgment 
must  be  reversed. 
Judgment  reversed. 

Distinguished— 4  Barb.,  624. 

Cited  in— 11  N.  Y..  31 ;  20  N.  Y..  465;  38  N.  Y.,393  ; 
50  N.  Y.,  264 ;  21  Hun,  121 ;  46  How.  Pr.,  119  :  11  Abb. 
N.  S.,  382 ;  3  Abb.  N.  C.,  48 ;  4  Duer.  307 ;  1  Sheld.. 
492 :  6  Daly,  43 ;  7  Daly,  289 ;  58  111.,  82  ;  70  111.,  426  ; 
20  Minn.,  373. 


SHOVE  0.  RAYNOR. 
Receiving  Verdict  in  Justice  Court. 

On  the  return  of  a  jury  in  a  justice's  court,  to  de- 
liver their  verdict,  the  justice  must  see  that  the 
plaintiff,  or  some  person  authorized  by  him,  appear 
before  he  receives  the  verdict. 

Where  on  the  return  of  the  jury,  the  justice  called 
the  plaintiff,  and  some  person  not  known  to  him 
answered,  upon  which  he  received  the  verdict  and 
rendered  judgment ;  held  erroneous. 

The  justice's  return  must  show  affirmatively  that 
the  plaintiff  appeared  when  the  verdict  was  given. 
Per  Beardsley,  J. 

Citations— 3  R.  S.  244,  sec.  110:  246,  sec.  119 ;  3  Hill,  75. 

ERROR  *to  the  Onondaga  C.  P.,  to  re-  [*78 
view  a  judgment  of  that  court  reversing 
on  certiorari,  a  judgment  rendered  by  a  justice 
of  the  peace.  The  suit  before  the  justice  was 
by  Ray  nor  v.  Shove.  Issue  having  been  joined, 
it  was  tried  by  a  jury  who  found  a  verdict  for 
the  defendant.  The  return  of  the  justice  to  the 
certiorari  stated  that  when  the  jury  "had  agreed 
upon  their  verdict  they  returned  into  court, 
and  upon  coming  in  of  the  said  jury,  I  called 
the  plaintiff,  and  some  person  to  me  not  known 
answered  to  the  name  of  the  plaintiff  ;  where- 
upon the  jury  delivered  their  verdict,"  etc. 

Mr.  A.  C.  Griswold,  for  plaintiff  in  error. 

Messrs.  Noxon,  Leaven-worth  and  Corn- 
stock,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  The  manner 
of  receiving  the  verdict  was  irregular.  The 
plaintiff,  if  he  chose  to  do  so,  might  suffer  a 
nonsuit  by  refusing  to  appear.  This  was  an 
important  right  of  which  the  justice  could  not 
deprive  him  by  recognizing  the  answer  of  a 
person  unknown,  as  an  appearance  for  the 
plaintiff.  The  justice  was  bound  to  see  that  the 
plaintiff  appeared  in  person  or  by  some  person 
duly  authorized,  before  he  received  the  ver- 
dict. 2  R.  S.,  244,  sec.  110;  Id.,  p.  246,  sec. 
119  ;  Baum  v.  Tarpenny,  3  Hill,  75.  We  can- 
not intend  that  this  unknown  person  was  the 
plaintiff,  or  anyone  authorized  to  appear  for 
him.  Appearance,  in  such  a  case,  is  much 
more  than  a  mere  matter  of  form,  and  the  re- 
turn should  show  the  fact  that  the  plaintiff 
duly  appeared,  or  the  verdict  will  be  deemed 
irregular. 

The  judgment  of  the  0.  P.,  reversing  that  of 
the  justice,  was  correct,  and  should  be  af- 
firmed. 

Judgment  affirmed. 

Explained— 2  T.  &  C.,  369. 

Cited  in-4  Barb.,  487 ;  41  How.  Pr.,  37 ;  3  Daly,  451. 
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Sale  of  Land  on  Execution — Remedy  for  Waste 
by  Defendant  in  the  Execution,  in  Possession. 

The  purchaser  of  land  sold  on  execution,  after  re- 
ceiving the  sheriff's  deed  may  bring1  waste,  or  an  ac- 
tion on  the  case  in  the  nature  of  waste  against  the 
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defendant  in  the  execution,  for  cutting:  timber  while 
he  remained  in  possession  during  the  fifteen  months 
subsequent  to  the  sale.  Per  Bronson,  Ch.  J. 

He  may  also  bring  trover  for  the  timber.  Per 
Brouson.  Ch.  J. 

But  he  cannot  maintain  replevin  in  the  cepit.  as 
that  action  will  lie  only  where  trespass  might  be 
brought,  and  trespass  for  an  injury  to  real  estate, 
can  only  be  sustained  by  a  party  in  possession. 

Citations— 3  Cow.,  75 ;  30  Johns.,  3;  1  Hill,  107 ;  2R. 
S..  336,  sees.  20-22 ;  373,  sec.  61. 

~D  EPLEVIN  in  the  cepit  for  a  quantity  of  pine 
_ti  saw-logs  and  lumber,  tried  beforeGridley, 
C.  Judge,  at  the  Oswego  Circuit  in  December, 
1838.  The  case  was  this  :  the  defendant  owned 
and  occupied  30  acres  of  land  in  Albion,  Os- 
wego Co. ;  the  land  was  sold  under  a  judgment 
and  execution  against  the  defendant,  and  pur- 
chased by  the  plaintiff,  on  the  7th  of  March, 
1835.  At  the  expiration  of  15  months,  there 
having  been  no  redemption,  the  sheriff  exe- 
cuted a  deed  to  the  plaintiff,  June  15,  1836. 
Between  the  time  of  the  sale  and  the  expiration 
of  the  15  months,  the  defendant  cut  and  carried 
off  the  logs  and  lumber  in  question  ;  and  after 
the  plaintiff  got  his  deed  he  brought  this  action 
of  replevin,  claiming  to  recover  damages  for 
cutting  and  carrying  away  the  timber.  The 
judge  decided  that  the  action  could  not  be 
maintained,  and  ordered  a  nonsuit.  The 
plaintiff  moves  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

Mr.  A.  Z.  M'Carty,  for  plaintiff.  1.  The 
sheriff's  deed,  when  executed,  took  effect  by 
relation  as  of  the  day  of  sale  for  the  purpose  of 
sustaining  an  action  for  any  injury  to  the  real 
estate.  2  R.  S.,  373,  sec.  61 ;  Id.,  337,  sec.  22; 
see,  also,  Jackson  v.  Ramsay,  3  Cow.,  75  ; 
Heath  v.  Ross,  12  Johns.,  140  ;  Jackson  v.  Dick- 
enson,  15  Id.,  309.  2.  The  property  in  the  tim- 
ber after  severance  vested  in  the  plaintiff  as 
owner,  and  can,  therefore,  maintain  this  ac- 
tion. Moores  v.  Wait,  3  Wend.,  104  ;  Heath  v. 
Ross,  supra;  Morgan  v.  Varick,  8  Wend.,  587. 
8O*J  *Mr.  B.  D.  Noxpn,  for  defendant,  in- 
sisted, that  as  replevin  in  the  cepit  would  lie 
only  where  trespass  could  be  brought,  and  as 
trespass  for  an  injury  to  real  estate  could  not 
be  maintained  where  the  defendant  was  in 
possession  at  the  time  of  the  act  committed,  the 
plaintiff  could  not  recover ;  and  referred  to 
Marshall  v.  Davis,  1  Wend.,  109  ;  Putnam  v. 
Wyley,  8  Johns.,  432  ;  Peterson  v.  Clark,  15  Id., 
205;  Campbell  v.  Arnold,  1  Id.,  511;  Barrett 
v.  Warren,  3  Hill,  348. 

By  tJie  Court,  Bronson,  Ch.  J.  On  judg- 
ment sales  of  real  estate  prior  to  the  Redemp- 
tion Law  of  1820,  the  sheriff's  deed,  though 
given  long  afterwards,  related  back  to  the  time 
of  the  sale.  Jackson  v.  Ramsay,  3  Cow.,  75. 
But  after  the  law  gave  the  debtor  and  his 
creditors  fifteen  months  to  redeem,  it  was  held 
that  the  deed  did  not  retrospect  to  the  time  of 
the  sale,  so  as  to  give  the  purchaser  a  right  to 
the  rents  and  profits  during  the  fifteen  months. 
Bissell  v.  Payn,  20  Johns. ,  3.  For  most  pur- 
poses, it  only  relates  back  to  the  expiration  of 
the  time  for  redemption.  Klock  v.  Cronkhite,  1 
Hill,  107.  The  present  statute  expressly  pro- 
vides that  the  debtor  may  have  the  use  and  en- 
joyment of  the  property  during  the  fifteen 
months  ;(a)  and  that  his  title  shall  not  be  de- 

(a)  But  the  rents  and  profits  for  the  fifteen  months 
may  be  reached  by  judgment  creditor's  bill.  Farn- 
ham  v.  Campbell,  10  Paige,  598. 
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vested  until  the  expiration  of  that  time.  But 
he  is  answerable  to  the  grantee  in  the  sheriff's 
deed,  for  any  waste  he  may  have  committed 
after  the  sale  ;  and  the  grantee  is  deemed  vested 
with  the  legal  estate  from  the  time  of  the  sale, 
for  the  purpose  of  maintaining  an  action  for 
any  injury  to  the  land.  2  R.  S.,  336,  sees 
20-22  ;  p.  373,  sec.  61.  Although  the  defend- 
ant was  entitled  to  the  possession  during  the 
fifteen  months,  the  cutting  and  carrying  away 
the  timber  was  a  wrongful  act,  for  which  the 
plaintiff,  after  he  got  his  deed,  might  have  had 
an  action  of  waste,  by  the  express  terms  of  the 
statute.  2  R.  S.,  336,  sec.  20.  And  under  the 
general  words  of  the  61st  section,  p.  373,  giving 
the  grantee  in  the  deed  the  title  from  the  time 
of  the  sale,  ' '  for  the  purpose  of  maintaining  an 
action  for  any  *in jury  to  such  reales-[*81 
tate."  I  think  the  plaintiff  might  have  brought 
trover  for  the  timber  ;  or  that  he  might  have 
had  an  action  on  the  case  in  the  nature  of  waste 
to  recover  damages.  But  replevin  in  the  cepit 
only  lies  where  trespass  might  have  been 
brought.  And  the  general  rule  is,  that  trespass 
for  an  injury  to  real  estate,  can  only  be  main- 
tained by  a  party  in  possession,  or  by  the  owner 
of  lands  which  are  unoccupied.  Here  the  prem- 
ises were  not  vacant ;  and  the  possession  was 
not  in  the  plaintiff,  but  in  the  defendant. 

It  is  true  that  trespass  lies  against  a  tenant 
at  will  for  voluntary  waste;  but  that  is  because 
the  wrong  determines  the  tenancy,  and  the  oc- 
cupant no  longer  has  the  rightful  possession. 
But  in  this  case,  notwithstanding  the  wrong 
done  by  the  defendant,  he  was  still  rightfully 
entitled  to  the  possession  until  the  termination 
of  the  fifteen  months  ;  and  in  the  meantime, 
the  plaintiff  could  have  no  action  for  the  in- 
jury. When  he  got  the  title  it  related  back  to 
the  sale,  for  the  purpose  of  enabling  him  to 
sue;  sec.  61;  but  a  good  title  does  not  author- 
ize him  to  bring  trespass  against  the  rightful 
occupant.  The  action  is  misconceived.  It 
should  have  been  waste,  trover,or  a  special  ac- 
tion on  the  case. 

New  trial  denied. 

Cited  in— 14  N.  Y.,475;  34  N.  Y.,  364;  45  N.  Y.,  101: 
23  Hun,  615 ;  21  Barb..  591 ;  26  Barb.,  401. 


RICE  ».  PLATT. 

Action  for  Illegal  Arrest — Jurisdiction  of  Ma- 
rine Court  of  New  York. 

The  Marine  Court  of  the  City  of  N.  Y.  has  no  ju- 
risdiction of  an  action  for  an  illegal  arrest  on  pre- 
tense of  void  process,  though  charged  to  have  been 
made  maliciously. 

The  provision  of  the  Revised  Statutes,  2  R.  S.,  553, 
sec.  16,  allowing  case  to  be  brought  as  a  concurrent 
remedy  with  trespass  for  injuries  to  the  person,does 
not  authorize  a  justice's  court  to  take  cognizance 
of  an  action  on  the  case  for  an  illegal  imprison- 
ment. 

Citations— 2  R.  L.,  382,  sec.  106 ;  2  R.  S.,  553.  sec.  16  ; 
21  Wend.,  281 ;  1  Chit.  PL,  127  ;  14  Johns.,  433. 

TERROR  from  the  Superior  Court  of  the  City 
JCd  of  N.  Y.,  to  review  a  judgment  reversing 
one  rendered  by  the  Marine  Court.  Rice,  the 
plaintiff  in  the  Marine  Court,  declared  against 
Platt  "in  *a  plea  of  trespass  on  thecase,"[*82 
setting  forth  that  the  defendant,  April  12,1844, 
caused  to  be  issued  out  of  the  Court  of  C.  P. 
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of  the  City  of  N.  Y.,  a  precept  against  the 
plaintiff,  requiring  the  sheriff  to  commit  him 
to  prison  until  he  should  pay  $7  for  the  costs 
of  opposing  a  motion  made  by  the  plaintiff  in 
the  C.  P.,  in  a  suit  against  one  Blakely,  which 
motion  had  been  denied  with  costs  ;  by  virtue 
of  which  precept  the  sheriff  on  the  same  day 
arrested  the  plaintiff  and  committed  him  to 
prison,  where  he  was  detained  until  discharged 
by  an  order  of  the  Court  of  C.  P.  The  precept, 
which  was  set  out, was  returnable  on  the  third 
Monday  of  January,  1841.  The  declaration 
averred  that  the  $7  costs  had  been  paid  before 
the  precept  was  issued,  which  the  defendant 
when  he  issued  it  well  knew,  and  that  he 
caused  the  arrest  to  be  made  with  the  mali- 
cious design  of  oppressing  and  injuring  the 
plaintiff.  Not  guilty  was  pleaded,  and  the 
cause  was  tried  by  jury,  who  rendered  a  ver- 
dict for  the  plaintiff,  upon  which  the  court 
gave  judgment.  The  issuing  of  the  process  by 
the  defendant,  as  attorney  of  Blakely  in  the 
suit  in  the  C.  P.,  as  set  out  in  the  declaration, 
and  the  arrest  of  the  plaintiff,  together  with 
the  fact  that  the  C.  P.  suit  had  been  settled, 
and  that  the  parties  had  executed  mutual  re- 
leases before  the  issuing  of  the  precept,  and 
that  these  facts  were  known  to  the  defendant, 
were  proved  on  the  trial.  The  Superior  Court 
reversed  the  judgment  of  the  Marine  Court, 
upon  which  the  plaintiff  brought  error  here. 

J/r.J.L.White.f  or  plain  tiff  in  error.insisted 
that  the  action  was  for  an  assault  and  false  im- 
prisonment, and  as  it  was  not  committed  "on 
the  high  seas  or  in  a  foreign  port,"  the  Marine 
•Court  had  no  jurisdiction,  it  being  provided 
in  terms  that  "the  authority  of  the  court  shall 
not  extend"  to  such  actions,  unless  the  cause 
of  action  arose  upon  the  high  seas,  etc.  2  R. 
L. ,  382,  sec.  106.  The  declaration  was  for  an 
illegal  arrest,  a  simple  trespass  upon  the  per- 
son. The  process  was  merely  void,  the  return 
•day  having  passed  before  it  was  placed  in  the 
hands  of  the  sheriff. 

S3*]  *Mr.  G.  W.  Niles,  for  defendant  in 
error,  maintained  that  the  action  was  case  for 
a  malicious  arrest,  and  not  a  prosecution  for 
assault  and  battery  or  false  imprisonment;  and 
as  the  Marine  Court  had,  by  the  statute  re- 
ferred to,  jurisdiction  of  actions  of  trespass  on 
the  case,  there  was  no  defect  of  jurisdiction  in 
the  Marine  Court.  He  referred  to  3  Bl.  Com., 
126,  Chitty's  note  21,  to  show  that  the  essential 
requisites  of  an  action  for  a  malicious  arrest 
were  set  out  in  the  declaration  ;  and  to  Morris 
•v.  Scott,  21  Wend.,  281,  to  prove  that  the  ac- 
tion would  lie  though  the  process  by  which 
the  arrest  was  made  was  void. 

By  the  Court,  Jewett,  J.  I  am  of  opinion 
that  the  judgment  of  the  Superior  Court  ought 
to  be  affirmed.  The  Marine  Court  has  no  ju- 
risdiction of  the  subject-matter  of  this  suit.  It 
is  true,  that  in  form  this  action  is  in  trespass 
on  the  case,  yet  the  ground  and  cause  of  it  is 
an  assault  and  false  imprisonment.  The  stat- 
ute, 2  R.  L.,  382,  sec.  106,  provides  that  the 
Marine  Court  shall  have  jurisdiction  of  actions 
upon  the  case  ;  but  a  subsequent  part  of  the 
section  declares  that  its  authority  shall  not  ex- 
tend to  actions  of  assault  and  battery  or  false 
imprisonment,  other  than  those  committed  on 
the  high  seas  or  in  a  foreign  port. 


It  is  supposed  by  the  counsel  for  the  plaint- 
iff, that  an  action  on  the  case,  without  the  aid 
of  the  statute,  2  R.  S.  ,553,  sec.  16,  lies  for  the  in- 
jury complained  of,  and  he  insists  that  the  case 
of  Morris  v.  Scott,  21  Wend.,  281,  is  an  author- 
ity in  point  to  sustain  that  position.  That  case 
decides  no  principle  involved  in  this.  All  that 
is  there  decided  is,  that  an  action  on  the  case 
lies  for  a  malicious  prosecution,  although  the 
court  in  which  such  prosecution  was  instituted 
had  no  jurisdiction,  provided  the  malice  and 
falsehood  be  put  forward  as  the  gravamen,&ud 
the  arrest  or  other  act  of  trespass  be  claimed 
as  the  consequence. 

In  this  case  the  defendant  committed  an  act 
of  trespass  m  et  armis  upon  the  person  of  the 
plaintiff.  The  injury,  whatever  it  was,  was 
immediate,  and  not  a  consequence  of  any  oth- 
er act  of  the  defendant ;  and  at  common  law 
case  would  not  lie.  1  Chit.  PI.,  127  ;  Blin  v. 
Campbell,  14  Johns.,  433. 

It  is  undoubtedly  true,  that  by  virtue  of  the 
provisions  of  the  *statute  above  referred  [*84 
to,  the  injured  party  has  his  election  to  bring 
case  or  trespass  for  such  an  injury  to  his  per- 
son ;  but  I  do  not  think  by  electing  to  bring 
case,  for  an  assault  and  battery  or  false  impris- 
onment, that  jurisdiction  is  conferred  on  a  jus- 
tice's court  to  try  the  action.  It  is  still  an  ac- 
tion of  assault  and  battery  and  false  imprison- 
ment, of  which  no  justice  of  the  peace  has 
cognizance,  (a) 

The  judgment  must  be  affirmed. 
Cited  in -44  111.,  196. 

(a)  See,  Shorke  v.  Charles,  18  Wend.,  616.  Prior  to 
1801,the  Acts  conferring  civil  Jurisdiction  upon  jus- 
tices of  the  peace  did  not  except  the  action  for  ma- 
licious prosecution.  This  court,  however,  held  in 
Main  v.  Prosser,  1  Johns.  Cas.,  130,  that  an  excep- 
tion of  that  action  was  implied  from  the  subordi- 
nate character  of  the  court;  and  in  Edwards  v.Elbert, 
12  Johns., 466,a  like  exception  was  implied  in  respect 
to  the  assistant  justices'  courts  of  the  City  of  N. 
Y.  The  revised  Act  of  1801,  and  all  the  subsequent 
Acts  conferring  civil  jurisdiction  upon  justices' 
courts,  in  terms  contain  an  express  exception. 


MILES  «.  PULVER. 
Justice  Court — Grounds  for  Challenge  to  Array. 

It  is  not  a  good  ground  of  challenge  to  the  array, 
in  a  justice's  court,  that  the  constable  who  served 
the  venire  had,  on  the  return  of  the  summons,  ap- 
peared and  pleaded  for  the  defendant,  where  he  had 
done  no  other  act  as  the  defendant's  attorney. 

The  fact  that  the  constable  who  served  the  venire 
had,  at  the  defendant's  request,  employed  an  attor- 
ney to  appear  for  her  on  the  trial,  will  not  support 
a  challenge  to  the  array. 

Citations— Cowp.,  112 ;  1  R.  L.,  399,  sec.  27 ;  Laws 
1804,  291,  sec.  26 ;  10  Johns.,  107 :  2  R.  S.,  233,  sec.  44 ;  7 
Cow.,  720. 

TRROR  to  the  Yates  C.  P.  Miles  sued  Cath- 
arine  Pulver  in  trover  ;  and  issue  being 
joined,  the  cause  was  tried  on  an  adjourned 
day  by  a  jury  summoned  at  the  instance  of  the 
defendant.  On  the  return  of  the  venire  and  be- 
fore the  jury  was  drawn,  the  plaintiff  chal- 
lenged the  array  on  the  grounds  :  1.  That  the 
constable  who  served  the  venire  had  appeared 
as  the  attorney  for  the  defendant,  and  joined 
issue;  and  2.  That  the  said  constable  had,  as 
the  agent  of  the  defendant,  engaged  a  lawyer 
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to  try  the  cause  on  her  behalf.  The  defend- 
ant denied  the  allegations  ;  and  Eaton,  the 
constable  referred  to  and  who  had  served  and 
85*]*returned  the  venire,  was  sworn  as  a  wit- 
ness on  the  subject  of  the  challenge.  He  tes- 
tified that  the  summons  in  the  cause  was  given 
to  him  to  serve,  that  he  found  the  defendant 
shut  up  in  a  room,  and  that  she  would  not,  at 
first,  permit  him  to  serve  it  personally,  saying 
that  she  wished  to  go  a  journey  and  could  not 
be  hindered  ;  that  he  then  said  to  her  that  if 
she  would  come  out  and  let  the  summons  be 
served  personally,  he  would  attend  for  her  at 
the  joining  of  the  issue;  that  she  came  out  and 
the  summons  was  served,  and  at  the  return  day 
he  appeared  for  her  and  pleaded  the  general 
issue,  the  plaintiff  being  present  and  consent- 
ing that  he  should  thus  appear.  He  further 
stated  that  after  the  adjournment  he,  at  the 
defendant's  request,  saw  and  employed  Mr. 
Taylor,  a  lawyer,  to  try  the  cause  for  her.  She 
desired  him  to  get  Mr.  Taylor,  or  some  other 
man,  to  attend ,  and  agreed  to  provide  a  con- 
veyance and  furnish  a  man  to  work  in  his 
stead  while  he  was  gone.which  she  according- 
ly did.  The  justice  overruled  the  challenge, 
and  after  a  trial  on  the  merits  there  was  a  ver- 
dict and  judgment  for  the  defendant,  which 
judgment  the  C.  P.  reversed  on  certiorari. 

Mr.  J.  Taylor,  for  plaintiff  in  error. 

Mr.  L.  H.  Welles,  for  defendant  in  error. 

Jewett,  J.  The  challenge  to  the  array  was 
for  principal  cause,  and  the  question  presented 
for  our  determination  is  whether  it  was  prop- 
erly overruled.  It  is  highly  important  to  the 
due  administration  of  justice,  that  every  trial 
should  be  fair  and  impartial ;  and  to  attain  this 
end  it  is  obvious  that  jurors  must  be  indifferent 
between  the  parties  litigant.  This  cannot  well 
be  expected,  unless  the  officer  whose  duty  it  is 
to  select  them  is  free  from  bias  or  partiality. 
The  law  presumes  that  the  attorney  or  counsel- 
or of  a  party  is  not  thus  free  from  bias  and, 
therefore,  holds  it  a  good  ground  of  challenge 
to  the  array,  that  the  attorney  of  one  of  the 
parties  happens  to  be  the  man  who  returns  the 
jury.  Baylis  v.  Lucas,  Cowp.,  112.  Former- 
ly it  was  provided  by  statute,  1  R.  L.,  399, 
86*]  sec.  27,  and  *L.  1804,  291,  sec.  26,  that 
no  constable  serving  the  original  or  jury  proc- 
ess in  any  cause,  should  be  permitted  to  appear 
and  advocate  for  either  party. 

The  case  of  Waikins  v.  Weaver,  10  Johns., 
107,  was  this:  Weaver  sued  Watkins  before  a 
justice.  Aaron  Burnett  appeared  as  the  attor- 
ney for  the  plaintiff  and  put  in  his  declara- 
tion. Issue  was  joined  and  trial  by  jury  de- 
manded by  Burnett  as  the  attorney  for  the 
plaintiff,  and  being  a  constable,  he  asked  per- 
mission of  the  defendant,  who  knew  it  was  con- 
trary to  the  statute,  to  summon  the  jury.  The 
defendant  consented,  and  the  justice  entered 
such  consent  in  his  minutes.  Burnett  sum- 
moned the  jury.  At  the  trial  the  defendant 
challenged  the  array  because  Burnett,  who  act- 
ed as  attorney  for  the  plaintiff,  had  summoned 
the  jury.  The  justice  overruled  the  challenge 
on  the  ground  of  the  previous  consent.  This 
court,  on  cerliorari,  held  that  when  a  constable 
appears  as  the  attorney  of  the  plaintiff ,  he  can- 
not serve  the  venire  for  a  jury,  and  that  it  is  a 
cause  of  challenge  to  the  array,  when  a  jury 
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has  been  summoned  by  a  constable  who  acts 
as  the  advocate  of  the  party;  but  as  the  party 
in  that  case  had  previously  consented  that  the 
constable  might  serve  the  venire,  they  held  that 
he  could  not  afterwards  challenge  the  array  on 
that  ground.  It  is  supposed  by  the  counsel  for 
the  defendant  in  error,  that  this  case  proves  that 
the  challenge  in  the  case  before  the  court  was 
well  taken.  1  am  inclined  to  think  otherwise. 
It  seems  to  me  that  the  Legislature  has  virtu- 
ally permitted  a  constable  who  serves  the  orig- 
inal or  jury  process,  to  act  strictly  in  the  char- 
acter of  an  attorney  for  either  party  in  any 
stage  or  proceeding  in  a  cause  before  a  justice, 
except  upon  the  trial  of  the  cause.(a)  If  this 
be  so,  the  service  of  the  jury  process  by  such 
constable  would  not  be  a  good  ground  of  prin- 
cipal challenge  to  the  array.  It  is  enacted,  2 
R.  S.,  233,  sec.  44,  that  "A  party  authorized  to 
appear  by  attorney  may  appoint  any  person  to 
act  as  such  attorney;  but  the  constable  who- 
served  either  the  original  *or  jury  proc-  [*87 
ess  in  the  cause,  shall  not  appear  and  advocate 
for  either  party  at  the  trial,  but  may  act  as  at- 
torney in  any  other  stage  or  proceeding  in  the 
cause." 

This  construction  is,  I  think,  strengthened 
by  the  case  of  Wakeman  v.  Sprague,  7  Cow. , 
720.  There  this  court  held  that  it  was  not  a 
good  ground  of  principal  challenge  at  the  cir- 
cuit, that  the  clerk  of  the  circuit  was  attorney 
for  a  party,  and  was  so  at  the  time  of  drawing, 
making  and  arranging  the  panel,  on  the  ground 
that  the  Legislature  had  provided  that  the 
clerks  of  the  circuit  might  practice  as  attorney 
in  this  court.  So  in  the  case  of  a  constable,  the 
law  allows  the  officer  who  serves  either  the  orig- 
inal or  jury  process  in  the  case,  to  act  as  the 
attorney  for  either  party  in  any  other  stage  or 
proceeding  in  the  cause  except  to  appear  and 
advocate  for  either  party  at  the  trial.  The 
mere  fact,  then,  that  the  constable  appeared 
for  the  defendant  and  put  in  the  plea  of  the 
general  issue,  did  not,  as  I  think,  disqualify 
him  from  serving  the  jury  process,  or  furnish 
good  cause  of  principal  challenge  to  the  array. 
The  right  of  challenge  to  the  array  still  remains 
for  any  abuse  by  the  constable  in  selecting  the 
jury;  and  with  this  guard  there  is  good  reason 
to  think  that  the  Legislature  supposed  there 
would  be  no  danger  in  allowing  a  constable  to 
serve  the  venire,  he  being  prohibited  from  act- 
ing for  either  party  on  the  trial.  There  is  no 
ground  for  belief  that  the  constable  who  sum- 
moned the  jury  was  guilty  of  any  abuse  in  the 
discharge  of  that  duty,  or  that  he  had  any 
partiality  or  preference  for  either  party  over 
the  other. 

The  constable  at  the  request  of  the  defend- 
ant, called  on  and  engaged  an  attorney  to  assist 
her  on  the  trial.  This  he  did  as  her  agent,  not 
from  motives  of  friendship  or  partial  feeling 
in  her  behalf,  but  merely  as  a  matter  of  busi- 
ness upon  being  compensated  for  his  time,  and 
it  did  not,  in  my  opinion,  render  him  incom- 
petent to  serve  the  venire. 

The  judgment  of  the  C.  P.  must  be  re- 
versed, and  that  of  the  justice  affirmed. 

Bronson,  Ch.  J.,  concurred. 

(a)  See,  Phinney  v.  Earle,  9  Johns.,  352 ;  and  Kittle 
v.  Baker,  Id.,  354.  The  former  statute  seems  to  have 
received  the  same  construction  as  that  which  the 
court  give  to  the  present  one. 
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88*]     *Beardsley,  /.,  dissented,  holding 
that  the  challenge  to  the  array  was  well  taken, 
and  should  not  have  been  overruled. 
Judgment  rewrsed.(b) 

(b)  Affirmed  In  Court  of  Errors.  Dec.,  1846. 


THE  PEOPLE  v.  PAYNE. 

Indictment  for  Selling  Lottery  Tickets. 

An  indictment  for  selling  lottery  tickets  must  de- 
scribe the  lottery  as  one  set  on  foot  for  the  purpose 
of  disposing  of  property,  according  to  the  terms  of 
section  27, 1  R.  S.,  665. 

A  lottery  which  does  not  involve  the  determina- 
tion of  any  right  to  property  is  not  illegal. 

Citation— 1  R.  S.,  665,  sees.  27-29. 
TNDICTMENT  for  selling  lottery  tickets. 
JL  found  in  the  Albany  Oyer  and  Terminer, 
and  sent  into  the  Mayor's  Court,  where  the  de- 
fendant demurred  to  the  indictment.  There 
were  four  counts,  for  selling  a  ticket,  a  quar- 
ter of  a  ticket,  a  paper  purporting  to  be  a 
quarter  of  a  ticket,  and  for  bartering  a  paper 
purporting  to  be  a  quarter  of  a  ticket  in  a  cer- 
tain lottery  not  authorized  by  the  laws  of  this 
State.  None  of  the  counts  stated  for  what  pur- 
pose the  lottery  was  opened  or  made.  The  May- 
or's Court  gave  judgment  for  the  defendant  on 
the  demurrer;  and  the  people  bring  error. 

Mr.  E.  C.  Litchfield,  District  Atty.,  for 
the  people. 

Messi's.  H.  G.  Wheaton  and  S.  Stevens, 
for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  The  ques- 
tion is,  whether  the  indictment  should  not  have 
stated  the  object  or  purpose  for  which  the  lot- 
tery was  made  or  carried  on.  The  27th  section 
of  the  Statute  against  Raffling  and  Lotteries,  1 
R.  S.,  665,  provides,  that  "No  person,  unau- 
thorized by  special  laws  for  that  purpose,  shall, 
89*]  *within  this  State,  open,  set  on  foot,  car- 
ry on,  promote,  or  draw,  publicly  or  private- 
ly, any  lottery,  game  or  device  of  chance  of 
any  nature  or  kind  whatsoever,  or  by  whatever 
name  it  may  be  called,  for  the  purpose  of 
exposing,  setting  to  sale,  or  disposing  of  any 
houses,  lands,  tenements,  or  real  estate,  or  any 
money,  goods,  or  things  in  action."  The  28th 
section  prohibits  the  publishing  an  account  "of 
any  such  illegal  lottery,  game  or  device."  Then 
comes  the  29th  section,  upon  which  this  indict- 
ment was  framed.  It  provides,  that  no  person 
shall  vend,  sell  or  barter  any  ticket,  or  part  or 
share  of  a  ticket,  or  any  paper  or  instrument 
purporting  to  be  a  ticket,  or  part  of  a  ticket, 
"of  any  such  lottery,  device  or  game  of  chance, 
not  expressly  authorized  by  law."  By  the 
words  "such  illegal"  in  the  28th  section,  and 
"such"  in  the  29th,  we  are  I  think,  referred  to 
the  27th  section  for  a  description  of  the  prohib- 
ited lottery ;  and  to  the  whole  of  the  description 
contained  in  that  section.  The  lottery  must  not 
only  be  opened,  or  carried  on  by  an  "unauthor- 
ized" person;  but  it  must  be  done  "for  the  pur- 
pose of  exposing,  setting  to  sale  or  disposing" 
of  some  kind  of  property.  The  reference  can- 
not be  restricted  to  "unauthorized"  lotteries, 
without  entirely  rejecting  the  word  "such"  in 
the  29th  section.  That  we  are  not  at  liberty  to 
do.  A  statute  must,  if  possible,  be  so  con- 
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strued  as  to  give  effect  to  all  the  words  which 
it  contains;  and  that  can  be  done  without  dif- 
ficulty in  this  instance. 

The  district  attorney,  in  his  able  argument, 
reads  the  word  "  lottery  "  in  the  27th  section, 
without  any  qualification  in  relation  to  "  the 
purpose"  to  be  accomplished  by  it;  and  re- 
stricts that  qualification  to  a  "  game  or  device 
of  chance."  But  in  grammatical  construction 
the  lottery,  as  well  as  the  game  or  device,  must 
be  for  the  purpose  of  disposing  of  some  kind 
of  property.  And  such  must  have  been  the 
intention  of  the  Legislature.  The  object  was 
to  prevent  gambling,  or  gaming  for  some  val- 
uable thing;  and  not  to  punish  a  lottery  made 
or  drawn  for  mere  amusement;  or  the  deter- 
mination by  lot  of  some  matter  involving  no 
right  of  property.  The  class  to  which  a  Sena- 
tor belongs,  which  fixes  the  duration  of  his  of- 
fice, is  sometimes  determined  by  lot;  and  so  of 
a  justice  of  the  peace.  And  there  is  *an  [*9O 
annual  lottery  in  the  Assembly,  for  the  pur- 
pose of  determining  what  seat  each  member 
shall  occupy.  It  is  true  that  the  word  "  lot- 
tery "  is  not  often  used  in  such  a  sense  ;  nor 
to  designate  any  innocent  amusement ;  and 
Webster  defines  it:  "A  scheme  for  the  distri- 
bution of  prizes  by  chance,  or  the  distribution 
itself;"  and  he  gives  no  other  definition,  ex- 
cept "  allotment"  which  he  says  is  "not  used." 
But  the  first  definition  given  by  Johnson  is  "a 
game  of  chance;"  which  is  not  indictable,  un- 
less it  is  played  for  some  wager  or  stakes.  If 
the  word  "lottery"  does  not  necessarily  in- 
clude the  idea  of  a  disposition  of  property  by 
chance  or  lot,  there  was  then  the  same  reason 
for  specifying  "  the  purpose"  when  speaking 
of  a  lottery,  as  there  was  when  speaking  of  a 
"game  or  device  of  chance;"  and  the  Legis- 
lature has  so  used  the  qualifying  words  that 
they  evidently  apply  alike  to  both  classes  of 
cases. 

It  is  said  that  the  reference  in  the  29th  sec- 
tion may  be  to  the  26th,  which  declares  every 
unauthorized  lottery  a  common  and  public  nui- 
sance, without  saying  anything  concerning  the 
purpose  for  which  the  lottery  was  made.  But 
the  different  branches  of  this  law  must  be  con- 
strued together;  and  when  we  see  by  one  sec- 
tion that  the  Legislature  only  intended  to  sup- 
press and  punish  gambling  lotteries,  general 
words  in  another  section  must  be  read  and  un- 
derstood with  a  like  qualification. 

As  none  of  the  counts  allege  that  the  lottery 
was  opened,  etc.,  ''for  the  purpose  of  exposing, 
setting  to  sale  or  disposing  "  of  money  or  any 
other  valuable  thing,  the  indictment  cannot  be 
supported. 

Judgment  affirmed. 

Overruled— 29  Hun.  464,  465. 

Distinguished— 27  Hun.  273. 

Cited  in— 3  Denio.  94 ;  1  N.  Y.,  185 ;  2  N.  T.,  15  ;  49 
Am.  Dec.,  365 ;  56  N.  Y.,  426 ;  4  Barb.,  315 ;  6  Abb.  Pr., 
138. 


*THE  PEOPLE  v.  TAYLOR.     [*91 

Indictment  for  Misdemeanor — Insufficient  De- 
scription of  Offense — Reversal  of  Judgment — 
Practice — Judgment  on  Demurrer. 

It  is.  generally,  but  not  always  sufficient  in  an  in- 
dictment for  a  misdemeanor  created  by  statute,  to 
describe  the  offense  in  the  words  of  the  statute. 
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In  an  indictment  for  setting  on  foot  a  lottery, 
contrary  to  1  R.  S.,  665,  sec.  27,  it  is  essential  to  spec- 
ify the  purpose  for  which  the  lottery  was  made, 
that  being  a  part  of  the  statute  description  of  the 
offense. 

But  a  general  statement  of  the  purpose  for  which 
the  lottery  was  made  is  not  enough.  Some  further 
description  must  be  given,  where  it  is  practicable 
to  do  so. 

Such  a  degree  of  certainty  is  necessary  in  the  de- 
scription of  the  offense,  as  that  the  defendant  may 
not  be  indicted  for  one  thing  and  tried  for  another, 
that  he  may  know  what  crime  he  is  called  upon  to 
answer,  that  the  jury  may  deliver  an  intelligible 
verdict,  that  the  court  may  render  the  proper  judg- 
ment, and  that  the  defendant  may  with  proper  aver- 
ments plead  the  judgment  in  bar  of  another  prose- 
cution for  the  same  offense. 

But  if  a  particular  fact  which  is  matter  of  descrip- 
tion and  not  vital  to  the  accusation  cannot  be  ascer- 
tained, the  indictment  will  be  good  if  it  state  that 
such  fact  is  unknown  to  the  grand  jury. 

Accordingly  held,  that  a  count  in  an  indictment 
which  stated  that  the  defendant  unlawfully,  etc.,  did 
set  on  foot  a  certain  lottery  for  the  purpose  of  ex- 
posing certain  money  to  abide  the  drawing  of  such 
lottery,  he  being  unauthorized,  etc.,  without  other 
matter  of  description,  was  bad. 

And  a  count  in  a  similar  form,  with  an  additional 
averment  that  the  name  of  the  lottery  was  unknown 
to  the  grand  jury,  was  held  bad. 

But  a  count  in  the  same  form,  with  an  averment 
that  a  more  particular  description  of  the  lottery  was 
unknown  to  the  grand  jury,  was  held  sufficient. 

The  amount  of  the  lottery  is  not  necessary  in  de- 
termining the  nature  or  degree  of  the  offense,  but 
only  in  fixing  the  amount  of  the  fine ;  and  where 
such  amount  cannot  be  ascertained,  the  sum  of 
$2,500  is  prescribed  as  a  limit  beyond  which  the  court 
cannot  impose  a  fine. 

Therefore,  an  indictment  for  setting  on  foot  an  il- 
legal lottery  need  not  state  the  amount  for  which 
such  lottery  was  made,  or  that  such  amount  could 
not  be  ascertained. 

Where  a  court  of  review  reverses  a  judgment  for 
error  in  the  record,  it  must  generally  render  such  a 
judgment  as  the  court  below  ought  to  have  ren- 
dered. 

But  if  a  wrong  judgment  be  given  against  a  de- 
fendant, which  is  reversed  on  error,  the  court  of  re- 
view can  neither  give  a  new  judgment,  nor  send  the 
proceedings  back  to  the  court  below  for  a  proper 
judgment,  unless  the  case  be  presented  by  bill  of  ex- 
ceptions, when  a  venire  de  novo  may  be  awarded. 
Per  Bronson,  Ch.  J. 

Where  the  defendant  demurred  to  an  indictment 
for  a  misdemeanor  in  the  court  below,  and  judg- 
ment was  there  given  against  the  people,  which  was 
here  reversed  on  error  ;  held,  that  this  court  must 
render  a  final  judgment  for  the  people  on  the  de- 
murrer, and  pass  sentence  on  the  defendant ;  and 
that  he  could  not  be  permitted  to  withdraw  the  de- 
murrer and  plead. 

92*]  *The  court  below  could  not  have  permitted 
him  to  plead  after  determining  the  demurrer  against 
him.  Semble.  Per  Bronson,  Ch.  J. 

Citations-1  R.  S..  665,  sec.  27 ;  7  Pet.,  142 ;  2  Mason, 
129, 141;  3  Fairf.,  214 ;  2  Verg.  Cas.,  402 ;  1  Ired.,  424; 
2  McLean,  431 ;  2  Burr.,  1035 ;  5  Pick.,  41,  42 ;  Thatch. 
Cr.  C.,284 ;  6  N.  H.,  53;  3  Den.,  88 ;  6  Wh.,  264 ;  Dav. 
Prec.,  162,  and  n.;  8  Mo.,  606;  23  Wend.,  418;  2  East, 
Cr.  L.,  651,  781 ;  3  Camp.,  264 ;  Russ.  &  R.  Cr.  Cas.,  274 ; 
Archb.  Cr.  PL,  81, 94,  ed.  1840 ;  4  Wend.,  95;  5  Hill,  507 ; 
12  East,  668 : 1  Ld.  Raym.,  5 ;  Bac.  Abr.  Error,  2 ;  7  Ad. 
&  Ell.,  58  ;  2  Met.,  419 ;  5  Met.,  530 ;  5  Barn.  &  C.,  395  ;  2 
Hawk.  P.  C.,  ch .  31,  sec.  7,  Curw.  ed.;  2  Hale  P.  C.,  257 ; 
8  East,  107 ;  3  Met.,  453 ;  2  Ld.  Raym.,  920 ;  3  Barn.  & 
C.,  502 ;  1  Chit.  C.  L.,  141, 142,  ed.  1819  ;  1  Stark.  Cr.  PL, 
315 ;  4  Bl.  Com.,  334. 

TERROR  to  Albany  Mayor's  Court.  The  sub- 
IL  stance  of  the  indictment,  after  giving  time, 
place,  etc,  was  that  the  defendant  unlawfully, 
maliciously  and  advisedly  did  set  on  foot  a  cer- 
tain lottery,  for  the  purpose  of  exposing  cer- 
tain money  to  abide  the  drawing  in  such  lot- 
tery, he  the  said  defendant  being  unauthor- 
ized, etc.,  against  the  form  of  the  statute,  etc. 
Second  count,  that  the  defendant,  being  un- 
authorized, etc.,  did  publicly  carry  on  a  cer- 
tain lottery  (a  more  particular  description  of 
which  said  lottery  is  to  the  jurors  aforesaid 
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unknown)  for  the  purpose  of  exposing  money, 
against  the  form  of  the  statute,  etc.  Third 
count,  that  the  defendant  privately  did  carry 
on  a  lottery  for  the  purpose  of  exposing  mon- 
ey, he  being  unauthorized,  etc.  Fourth  count, 
that  the  defendant  did  open  a  certain  lottery 
(the  name  of  which  said  lottery  is  to  the  jurors 
aforesaid  unknown)  for  the  purpose  of  dispos- 
ing of  money  by  such  lottery,  he  being  unau- 
thorized, etc.  Fifth  count,  that  the  defendant 
did  carry  on  a  certain  game  of  chance  (the  nat- 
ure of  which  said  game  is  to  the  jurors  afore- 
said unknown)  for  the  purpose  of  exposing 
money  to  abide  the  result  of  such  game,  he  be- 
ing unauthorized,  etc.  The  defendant  demurred 
to  the  indictment,  and  the  court  below  gave 
judgment  in  his  favor.  The  people  bring  error. 

Mr.  E.  C.  Litchfield,  District  Atty.,  for 
the  people,  stated  and  argued  the  following 
propositions,  in  support  of  which  he  referred 
to  the  authorities  noticed  in  the  opinion  of  the 
court.  1.  In  indictments  for  offenses  created 
by  statute,  it  is  sufficient  to  describe  the  offense 
in  the  words  ot  the  statute,  as  has  been  done  in 
the  several  counts  of  this  indictment.  2.  Upon 
reversing  the  judgment  of  the  Mayor's  Court, 
this  court  should  render  a  final  judgment  oper- 
ating as  a  conviction,  and  should  proceed  to 
sentence  the  defendant. 

Mr.  H.  G.  Wheaton,  for  defendant.  1. 
The  indictment  is  defective  in  not  stating  the 
amount  for  which  the  lottery  was  made,  or 
averring  that  such  amount  could  not  be  ascer- 
tained. *1  Archb.  Cr.  PL,  ed.  1835,  pp.[*93 
51,  54;  2  East,  P.  C.,  651,  ch.  16,  sec.  88;  King 
y.  Walker, %  Camp.,  264.  2.  The  several  counts 
in  the  indictment  are  bad  for  want  of  a  precise 
statement  and  particular  description  of  the  of- 
fenses intended  to  be  proved.  Rex  v.  Gibbs, 
Str.,  497;  Rex  v.  How,  Id.,  699;  3  J.  J.  Marsh., 
135;  Stark.  Cr.  PI.,  97.  3.  The  second  and 
third  counts  are  bad  for  not  sufficiently  stat- 
ing the  purpose  for  which  the  lottery  was  car- 
ried on.  4.  The  court  below,  according  to  the 
settled  practice  in  civil  cases,  would  have  per- 
mitted the  defendant  to  plead  after  overruling 
the  demurrer,  and  as  this  court  is  to  give  the 
same  judgment  which  the  court  below  should 
have  given,  that  order  should  be  made  here  if 
the  judgment  of  the  Mayor's  Court  is  re- 
versed. 

By  the  Court,  Bronson,  Ch.  J.  This  in- 
dictment was  framed  upon  the  27th  section 
of  the  Lottery  Act,  which  provides,  that  no 
unauthorized  person  shall  open,  set  on  foot, 
carry  on,  promote  or  draw,  publicly  or  pri- 
vately, any  lottery,  game,  or  device  of  chance, 
for  the  purpose  of  exposing,  setting  to  sale, 
or  disposing  of  any  houses,  lands,  tenements 
or  real  estate,  or  any  money,  goods,  or  things 
inaction.  1  R.  S.,  665.  The  objections  tak- 
en to  the  indictment  are,  that  it  is  not  suffi- 
ciently certain ;  and  that  no  offense  is  charged 
in  either  of  the  counts. 

It  is  a  general,  though  not  universal  rule, 
that  in  Indictments  for  offenses  created  by  stat- 
ute, particularly  misdemeanors,  it  is  sufficient 
to  charge  or  describe  the  offense  in  the  words 
of  the  statute.  U.  8.  v.  Mills,  7  Pet.  142;  U.  S. 
v.  La  Coste,  2  Mas.,  129,  141;  State  v.  Temple, 
3  Fairf.,  214;  Com.  v.  Daniels,  2  Virg.  Cas., 
402;  State  v.  Stanton,  I  Iredell  N.  C.,  424;  V.  S. 
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v.  Lancaster,  2  McLean,  431 ;  Hex  v.  Pember- 
ton,  2  Burr.,  1035.  The  rule  has  been  applied 
without  reserve  where  the  charge  was  that  of 
being  concerned  in  an  illegal  lottery.  In  the 
Commonwealth  v.  Clapp,  5  Pick.,  41,  the  in- 
dictment was  for  advertising  tickets,  and  it 
charged  that  the  defendant  did  advertise  in  a 
certain  newspaper,  etc. ,  ' '  Lottery  tickets,  and 
parts  of  lottery  tickets,  for  sale  in  lotteries  not 
authorized  by  the  laws  of  said  Common- 
94*]  wealth;"  *and  after  conviction,  a  motion 
in  arrest  of  judgment  was  overruled.  A  mo- 
tion for  a  new  trial  and  in  arrest  was  also  over- 
ruled in  the  Com.  v.  Hooper,  5  Pick.,  42, where 
it  was  held,  that  in  an  information  for  adver- 
tising, it  was  not  necessary  to  allege  by  name, 
nor  was  it  necessary  on  the  trial  to  prove  what 
kind  of  lottery  tickets  the  defendant  adver- 
tised. In  the  Com.  v.  Johnson,  Thacher  Or. 
Cas.,  284,  the  indictment  was  for  selling;  and 
it  was  held  not  to  be  necessary  to  give  the  name 
of  the  lottery;  nor  to  set  forth  the  tenor  of  the 
ticket.  But  the  indictment  alleged  that  the 
ticket  was  kept  and  retained  by  the  purchaser, 
"so  that  the  jurors  cannot  set  forth  its  tenor  or 
substance."  And  in  a  State  where  there  was 
no  authorized  lottery,  an  indictment  was  ad- 
judged sufficient  on  demurrer,  which  merely  al- 
leged that  the  defendant  sold  a  quarter  part  of  a 
ticket  in  a  certain  lottery,  without  giving  any 
description  whatever  either  of  the  ticket,  or 
the  lottery.  State  v.  Follet,  6  N.  H.,  53.  The 
court  went  upon  the  ground  that  as  there 
could  be  no  ticket  in  any  lottery  which  would 
not  be  within  the  prohibition  of  the  statute,  it 
would  be  mere  surplusage  to  describe  in  the 
indictment,  either  the  ticket  or  the  lottery. 
With  us,  however,  it  is  necessary  to  specify 
the  purpose  for  which  the  lottery  was  made, 
because  that  is  a  part  of  the  statute  descrip- 
tion of  the  offense.  People  v.  Payne,  ante,  p. 
88.  That  specification  has  been  made  in  all 
the  counts  of  this  indictment. 

In  Cohens  v.  Vet.,  6  Wh.,  264,  the  informa- 
tion was  for  selling  tickets,  and  the  name  of 
the  lottery,  and  the  place  where  it  was  to  be 
drawn,  were  stated;  but  beyond  that,  there 
was  no  description  whatever,  either  of  the 
tickets  or  the  lottery.  See,  also,  Davis,  Prece- 
dents, 162,  and  n.  In  Freleigh  v.  State,  8  Mo., 
606,  it  was  held  to  be  enough,  in  an  indictment 
for  selling,  to  say,  "  a  certain  lottery  ticket," 
without  giving  either  its  tenor  or  purport.  But 
the  indictment  mentioned  the  name  of  the  lot- 
tery; and  alleged  that  the  ticket  was  kept  by 
the  purchaser,  so  that  the  jurors  could  not  set 
forth  the  substance  of  it. 

Since  1833,  all  lotteries  for  the  disposition 
95*]  of  money  or  property  *have  been  alike 
illegal  in  this  State.  People  v.  Sturdevant,  23 
Wend.,  418.  And  if  we  follow  what  has  been 
adjudged  elsewhere,  it  would  be  sufficient  to 
state  such  facts  as  show  the  lottery  to  be  ille- 
gal. Still,  I  think  the  indictment  should  go 
beyond  a  general  statement  of  the  purpose  for 
which  the  lottery  was  made,  and  give  some 
further  description  of  it,  where  it  is  practica- 
ble to  do  so.  It  is  a  general  rule  that  there 
should  be  such  certainty  of  description  as  will 
identify  the  offense,  so  that  the  party  may  not 
be  indicted  for  one  thing,  and  tried  for  anoth- 
er. Certainty  is  also  required,  to  the  end  that 
the  defendant  may  know  what  crime  he  is 
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called  upon  to  answer;  that  the  jury  may  be 
able  to  deliver  an  intelligible  verdict,  and  the 
court  to  render  the  proper  judgment;  and  final- 
ly, that  the  defendant  may  be  able  to  plead 
his  conviction  or  acquittal  in  bar  of  another 
prosecution  for  the  same  offense.  But  this 
rule  must  not  be  carried  so  far  as  to  furnish  a 
shield  from  punishment, where  it  is  plain  that 
a  crime  has  been  committed;  and.  therefore, 
the  indicting  jurors  are  allowed  to  state  that  a 
particular  fact,  not  vital  to  the  accusation,  is 
to  them  unknown.  2  East,  C.  L.,  651;  Thom- 
as' case,  Id.,  781;  Rex  v.  Walker,  3  Camp.,  264; 
U.  S.  v.  La  Coste,  2  Mas.,  129.  When  the  sub- 
stance of  the  offense  is  set  out  in  the  indict- 
ment, and  the  jurors  only  omit  some  matter 
of  mere  description,  which  they  could  not  as- 
certain, there  can  be  no  great  danger  that  any 
wrong  will  be  done  to  the  defendant.  He  will 
know  well  enough  how  to  plead,  and  what  is 
to  be  tried;  and  should  he  be  a  second  time 
charged  with  the  same  offense,  the  former  ac- 
quittal or  conviction  may,  without  difficulty, 
be  pleaded  in  bar.  What  may  be  wanting  in 
the  record  of  the  first  trial  to  show  the  identi- 
ty of  the  two  accusations,  can  be  made  up  by 
averment.  An  averment  of  identity  is  always 
necessary,  both  in  civil  and  criminal  cases, 
where  a  former  trial  is  pleaded  in  bar;  and 
when  properly  pleaded,  it  is  enough  to  show 
by  the  record,  that  the  pleadings  were  such  in 
the  first  case  that  the  same  matter  might  have 
come  directly  in  question  on  the  trial;  and  then 
to  show  by  extrinsic  evidence  that  it  did,  in 
fact,  so  come  in  question  on  that  trial. 

*Now  to  apply  what  has  been  said:  [*96 
all  the  counts  in  this  indictment,  which  are 
based  upon  a  lottery,  state  the  purpose  for 
which  the  lottery  was  made  in  the  words  of 
the  statute;  and  that  is  enough  to  show  that  it 
was  an  illegal  lottery.  The  counts  also  follow 
the  statute  in  severally  stating  what  was  done 
by  the  defendant,  to  wit:  that  he  did  "set  on 
foot,"  "  carry  on,"  and  "  open  "  a  certain  lot- 
tery; and  are  in  this  respect  sufficient.  Neither 
of  the  counts  contains  any  description  of  the 
lottery,  beyond  a  general  statement  of  the  pur- 
pose for  which  it  was  made;  and  in  the  first 
and  third  counts,  no  reason  is  assigned  why  a 
more  particular  description  was  not  given.  I 
think  those  two  counts  bad.  In  the  fourth 
count  it  is  only  stated  that  the  name  of  the  lot- 
tery was  unknown  to  the  jurors,  which,  I 
think,  is  not  enough.  For  aught  that  appears, 
the  jurors  may  have  known  other  things  con- 
cerning the  lottery  of  more  importance  than 
the  name,  if  it  had  one;  and  particularly,  how 
much  money  was  to  be  disposed  of  by  the  lot- 
tery. But  the  second  count  has  the  words: 
"a  more  particular  description  of  which  said 
lottery  is  to  the  jurors  aforesaid  unknown;" 
and  with  that  averment,  I  think  the  count  suf- 
ficient. It  is  not  without  some  difficulty  that  I 
have  arrived  at  this  conclusion;  and  it  is  quite 
possible  that  I  should  not  have  reached  it,  but 
for  the  decisions  in  other  States  concerning 
lotteries;  some  of  which  go  still  further,  and 
hold  that  the  count  would  be  sufficient  without 
any  such  averment. 

The  section  on  which  this  indictment  was 
framed  declares  that  the  offender,  "on  con- 
viction, shall  be  subject  to  a  fine  equal  to  the 
amount  of  the  whole  sum  or  value  for  which 
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such  lottery,  game  or  device  was  made;  and  if 
such  amount  cannot  be  ascertained,  then  to  a 
fine  of  two  thousand  five  hundred  dollars,  or 
to  imprisonment  not  exceeding  two  years,  or 
to  both,  in  the  discretion  of  the  court."  It  has 
been  urged,  that  this  provision  rendered  it  in- 
dispensable to  state  in  the  indictment  the  sum 
or  value  for  which  the  lottery  was  made.  But 
this  is  not  a  case  where  a  certain  value  is  es- 
sential to  constitute  the  offense.  Rex  v.  For- 
syth,  Russ.  &  R.  Or.  Cas.,274;  Archb.  Or.  PI., 
94,  ed.  1840.  The  lottery  is  alike  illegal  wheth- 
er it  be  made  for  a  great  or  small  amount.  Nor 
97*]  is  it  like  a  charge  of  larceny,  *where  val- 
ue determines  the  degree  of  crime;  and  some- 
times affects  the  place  and  mode  of  trial.  Here 
the  sum  or  value  goes  neither  to  the  nature 
nor  degree  of  crime.  It  is  only  a  matter  to  be 
taken  into  consideration  in  fixing  the  punish- 
ment; and  may,  like  other  matters  in  aggrava- 
tion and  mitigation,  be  inquired  into  by  affida- 
vit. Th'e  Legislature  evidently  supposed  there 
might  be  a  conviction  without  stating  the 
amount  in  the  indictment;  for  they  declared 
what  the  fine  should  be  where  the  amount 
could  not  be  ascertained. 

It  was  said  on  the  argument,  that  upon  con- 
viction, the  fine  must  either  be  the  whole  sum 
or  value  for  which  the  lottery  was  made,  or 
the  sum  of  $2,500.  But  we  do  not  so  under- 
stand the  statute.  Those  sums  limit  the  extent 
of  the  fine;  but  do  not  take  away  the  discre- 
tion of  the  court  to  impose  one  of  a  less  amount. 

We  are  of  opinion  that  the  second  count  is 
sufficient;  and  as  the  Demurrer  goes  to  the 
whole  indictment,  it  is  not  necessary  to  inquire 
whether  the  fifth  count,  which  is  upon  a 
"game  of  chance,"  can  be  supported.  It  is 
enough  that  there  is  one  good  count.  The  judg- 
ment of  the  court  below  must  be  reversed,  and 
judgment  must  be  rendered  for  the  people  on 
the  demurrer.  When  a  judgment  is  reversed 
for  error  in  the  record,  the  court  of  review,  as 
a  general  rule,  renders  such  judgment  as 
should  have  been  given  by  the  court  below. 
Close  v.  Stuart,  4  Wend.,  95;  Dunham  v.  Sim- 
mons, 5  Hill,  507  ;  Oildart  v.  Gladstone,  12 
East,  668;  Philips  v.  Bury,  1  Ld.  Raym.,  5; 
Bac.  Abr.  Error,  2.  But  if  a  wrong  judgment 
be  given  against  a  defendant,  which  is  reversed 
on  error,  the  court  of  review  can  neither  give 
a  new  judgment  against  him,  nor  send  the  case 
back  to  the  court  below  for  a  proper  judgment. 
King  v.  Bourne,  7  Adol.  &E1L,  58;  ShepJierd 
v.  Com.,  2  Met.,  419;  Christian  v.  Com.,  5  Id., 
530;  King  v.  Ellis,  5  Barn.  &C.,  395;  Philips 
v.  Bury,  1  Ld.  Raym. ,  5.  A  venire  de  novo  may, 
however,  be  awarded  where  the  judgment  is 
reversed  on  a  bill  of  exceptions.  In  this  case 
the  defendant  demurred  in  the  court  below, 
98*]  and  on  reversing  the  judgment,  *there 
can  be  no  doubt  but  that  judgment  must  be 
rendered  against  him  on  the  demurrer. 

In  criminal  cases,  the  defendant  can  have 
the  same  advantage  of  any  defect  in  the  indict- 
ment by  motion  in  arrest  of  judgment,  as  he 
could  obtain  by  demurring;  and  when  the 
judgment  has  been  given  against  him  on  de- 
murrer, the  courts  have  not  been  disposed  to 
allow  him  to  withdraw  the  demurrer  and  plead. 
Infavorem  vita  it  has  been  allowed  in  capital 
cases.  But  this  is  only  a  misdemeanor;  and  in 
such  cases  it  is  doubtful  whether  the  favor 
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should  ever  be  granted.  2  Hawk.  P.  C. ,  ch. 
31,  sec.  7,  Curwood's  ed.;  2  Hale,  P.  C.,  257; 
King  v.  Gibson,  8  East,  107;  Evans  v.  Com.,  3 
Met.,  453  ;  Regina  v.  Goddard,  2  Ld.  Raym., 
920;  Kingv.  Tayk»',3~B.  &  C.,  502;  1  Chit.  C. 
L.,  141,  142,  ed.  1819  ;  1  Stark.  Cr.  PL,  315; 
Archb.  Cr.  PL,  81,  ed.  1840;  4  Bl.  Com.,  334. 
But  if  it  may  be  granted  by  the  court  of  original 
jurisdiction  on  overruling  the  defendant's  de- 
murrer, that  does  not  prove  that  the  same  thing 
can  be  done  by  a  court  of  review,  on  a  writ  of 
error.  There  is  no  precedent  for  it;  and  we 
do  not  feel  at  liberty  to  make  one. 

Judgment  reversed,  and  judgment  for  the  peo- 
ple on  demurrer. (a) 

Indictment— Description  of  offense—  Certainty  re- 
quired. Reviewed-6  Abb.  Pr.,  137 ;  1  Park.,  366. 

Cited  in— 22  N.  Y.,  180 ;  83  N.  Y.,  464 ;  38  Am.  Rep., 
463 ;  7  Barb.,  393 ;  66  Barb.,  133;  21  How.  Pr.,  244 ;  2 
Abb.  Pr.,  475;  1  Park.,  427,  456;  3  Park.,  215;  1 
Woods,  660 :  35  N.  J.  L.,  447  ;  39  N.  J.  L.,  428 ;  12  N. 
W.  Rep.,  456. 

Unascertainable  fact— Description  in  case  of.  Cit- 
ed in— 3  Denio,  100 ;  16  N.  Y.,  347 ;  8  Hun,  84 ;  36  Cal., 
247. 

Error— Reversal  of  judgment  and  giving  new  judg- 
ment. Cited  in— 2  N.  Y.,  15 ;  49  Am.  Dec.,  365 :  25  N. 
Y.,  418;  27  N.  Y.,  344;  31  Hun,  373  ;  47  Barb.,  504  ;  17 
How.  Pr.,  321 ;  24  How.  Pr.,  346.  400 ;  26  How.  Pr., 
210 ;  15  Abb.  Pr.,  135 ;  4  Park.,  196 ;  5  Park.,  214 ;  37 
N.  J.  L.,371;  39N.J.  L.,271. 

Also  cited  in-96  N.  Y.,  196. 

At  a  subsequent  term,  the  district  attorney,  pur- 
suant to  notice  to  the  defendant,  moved  for  sen- 
tence against  him.  Stevens,  for  the  defendant,  ob- 
jected that  as  corporal  punishment  might  be 
inflicted  the  defendant  ought  to  be  present,  and  re- 
ferred to  1  Chit.  Cr.  L.,  695,  and  cases  cited  in  n.  b. 
Curia.  It  is  not  necessary  because  there  is  a  discre- 
tion to  sentence  a  defendant  to  corporal  punishment 
that  he  should  be  present.  The  rule  is  that  such  a 
sentence  shall  not  be  imposed  in  his  absence.  As  the 
sentence  in  this  case  will  be  a  fine  merely,  the  de- 
fendant need  not  be  brought  into  court.  Son  v. 
People,  12  Wend.,  344;  People  v.  Winchell,  7  Cow., 
525 ;  1  Chit.  C.  L.,  695,  n.  c.  The  defendant  was  then 
sentenced  to  pay  a  fine. 


*THE  PEOPLE  «.  TAYLOR.     [*99 

Indictment  for  Selling  Lottery  Tickets. 

An  indictment  for  selling  lottery  tickets  need  not 
set  out  the  tickets  sold. 

And  it  is  not  necessary  in  such  an  indictment  to 
give  the  names  of  the  persons  to  whom  the  tickets 
were  sold,  it  being  alleged  that  their  names  were 
unknown  to  the  jurors. 

Citations— 1  R.  S.,  666,  sec.  29;  3  Den.,  91;  5  Rand. 
(Va.),  .715  ;  Thach.  Cr.  Cas.,  ;280;  17  Wend.,  475,  478 ; 
15  Vt.,  290 ;  2  Blackf .,  289 ;  5  Blackf.,  230, 280 ;  2  East, 
C.L.,  651,  781 ;  3  Camp.,  264 :  2  Mason,  129 :  15  Me.,  473. 

"17  RROR  to  Albany  Mayor's  Court,  where  the 
J-J  defendant  was  indicted.  The  substance 
of  the  charge  in  the  first  count  of  the  indict- 
ment was,  that  the  defendant  did  vend  and 
sell  and  furnish  to  divers  persons  unknown  to 
the  jurors  aforesaid,  tickets  and  parts  of  tick- 
ets, and  papers  purporting  to  be  tickets  and 
parts  of  tickets,  of  a  certain  lottery  for  the 
purpose  of  exposing  money  (the  name  of  which 
said  lottery,  and  a  more  particular  description 
of  which,  is  unknown  to  the  jurors  aforesaid); 
and  which  lottery  was  not  expressly  author- 
ized by  law;  and  did  then  and  there,  in  pur- 
suance of  such  vending  and  sale  and  furnish- 
ing, deliver  to  the  said  divers  persons  unknown 
to  the  jurors  aforesaid,  ten  tickets,  ten  half 
tickets,  and  ten  quarter  tickets  in  said  lottery, 
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against  the  form  of  the  statute,  etc.  There 
•were  eight  other  counts.  The  defendant  de- 
murred to  the  whole  indictment,  and  the  court 
gave  judgment  in  his  favor.  The  people  bring 
error. 

Mr.  E.  C.  Litchfield,  District  Atty.,  for 
the  people. 

Mr.  H.  G.  Wheaton,  for  defendant,  in- 
sisted that  the  indictment  was  bad  for  not  set- 
ting out  the  tenor  of  the  tickets  which  the  de- 
fendant was  charged  with  selling  and  for  not 
stating  to  whom  they  were  sold. 

By  the  Court,  Bronson,  Ch.  J.  The  first 
count  is  framed  on  the  29th  section  of  the  Lot- 
tery Act,  which  extends  to  furnishing,  as  well 
as  vending  and  selling  tickets;  and  to  papers 
and  instruments  purporting  to  be  tickets,  or 
parts  or  shares  of  tickets,  as  well  as  to  tickets, 
and  parts  and  shares  of  tickets.  1  R.  8.,  666. 
The  count  shows  that  the  lottery  was  made  for 
1 OO*]  an  illegal  *purpose,  and  a  sufficient  rea- 
son is  assigned  for  not  giving  a  more  particu- 
lar description  of  it.  People  v.  Taylor,  ante,  p. 
91.  The  ticket  or  tickets  need  not  be  set  out. 
In  the  cases  to  which  we  have  been  referred 
where  it  is  necessary  to  set  out  the  tenor  of  the 
instrument,  as  in  indictments  for  forgery  and 
counterfeiting,  for  libels  and  threatening  let- 
ters, the  writing  constitutes  the  gist  of  the  of- 
fense. But  it  is  not  so  where  the  defendant  is 
charged  with  the  sale  of  a  lottery  ticket.  That 
is  more  like  larceny  of  a  written  instrument, 
where  the  indictment  need  not  set  forth  either 
the  tenor  or  purport  of  the  writing.  A  general 
description  is  sufficient.  And  besides,  a  tick- 
et need  not  be  in  the  form  of  a  written  con- 
tract or  engagement.  It  may  be  any  _sign, 
symbol  or  memorandum  of  the  holder's  inter- 
est in  the  lottery.  See,  Com.  v.  Chubb,  5  Rand. 
(Va.),  715;  Com.  v.  Pollard,  Thach.  Cr.  Cas., 
280.  I  think  it  would  be  unnecessary  in  any 
case  arising  under  our  statute  to  set  out  the 
ticket. 

The  count  is  good  without  giving  the  names 
of  the  persons  to  whom  the  tickets  were  sold; 
it  being  alleged  that  their  names  were  un- 
known to  the  jurors.  People  v.  Adams,  17 
Wend.,  475;  State  v.  Hunger,  15  Vt.,  290; 
State  v.  Stucky,  2  Blackf.  (Ind.),  289;  State  v. 
Maxwell,  5  Id.,  230;  Butler  v.  State,  Id.,  280; 
and  see,  2  East,  C.  L.,  651,  781;  Rex  v.  Walk- 
er, 3  Camp.,  264;  U.  8.  v.  La  Coste,  2  Mas., 
129.  Only  one  offense  is  charged  in  the  count, 
or  can  be  proved  under  it.  People  v.  Adams, 
17  Wend.,  478;  State  v.  Cottle,  15  Me.,  473. 
As  this  count  is  good,  it  is  not  necessary  to  ex- 
amine the  others. 

Judgment  reversed,  and  judgment  for  the  peo- 
ple on  demurrer. 

Explained— 4  Barb.,  315. 

Cited  in-2  N.  Y.,  15 ;  49  Am.  Dec.,  365 ;  6  Abb. 
Pr.,  138;  10  Allen,  194;  27  Ohio  St.,  578. 


1O1*]*THE  PEOPLE  t>.  JACKSON. 

Seeping  Common  Gaming-House  Indictable  at 
Common  Law — Not  so  for  Keeping  Place  for 
Sale  of  Lottery  Tickets. 

The  keeping  of  a  common  gaming-house  is  indict- 
able at  common  law,  on  account  of  its  tendency  to 
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bring  together  disorderly  persons,  to  promote  im- 
morality and  to  lead  to  breaches  of  the  peace.  Per 
Bronson,  Ch.  J". 

But  an  indictment  only  alleging  that  the  defend- 
ant kept  a  common  gaming-house,  without  stating 
what  was  transacted  there,  would  not,  it  seems,  be 
sufficient.  Per  Bronson,  Ch.  J. 

The  keeping  9f  a  room  or  place  for  the  sale  of 
tickets  in  lotteries  not  authorized  by  law  is  not  in- 
dictable. 

And  where  an  indictment  charged  the  defendant 
with  keeping  a  certain  common  gaming-house,  in 
which  he  sold  and  furnished  tickets  in  lotteries  un- 
authorized by  law,  to  divers  persons,  it  was  held  not 
to  set  forth  an  indictable  offense. 

Citations— Stat.  33  Hen.  VIII.,  ch.  9,  sec.  11 ;  1 
Hawk.  P.  C.,  693,  sec.  6 ;  721,  Curw.  ed.;  1  Barn.  &  C., 
272 ;  8  Cow.,  139 ;  Roscoe,  Cr.  Ev.,  663,  ed.  1836 ;  1 
Russ.  Cr.,  299,  ed.  1836 ;  3  Chit.  Cr.  L.,  673,  n.  and  674, 
ed.  1819 ;  Archb.  Cr.  PL,  600,  ed.  1840 ;  1  R.  S.,  665,  sec. 
26 ;  13  Pick.,  359 ;  10  Mod.,  335 ;  2  Leach,  548. 

ERROR  to  Albany  Mayor's  Court.  The  de- 
fendant was  indicted  in  the  Albany  Oyer 
and  Terminer,  and  the  indictment  was  sent 
into  the  Mayor's  Court.  The  first  count 
charged  that  the  defendant,  May  1,  1843,  and 
on  divers  other  days  and  times,  etc. ,  with  force 
and  arms,  at,  etc..  unlawfully  did  keep  and 
maintain  a  certain  room  and  place  for  the  sale 
of  tickets  in  lotteries  not  authorized  by  any 
law  of  the  State  of  N.  Y.,  situate  in  the  City 
of  Albany  aforesaid,  to  the  great  damage  and 
common  nuisance  of  all  the  good  people  of  the 
State,  and  against  the  peace  of  the  people  and 
their  dignity.  Second  count,  that  the  defend- 
ant did  keep  and  maintain  a  certain  common, 
ill-governed  and  disorderly  room  for  the  sale 
of  tickets  in  certain  lotteries  unauthorized  by 
law;  and  in  said  room,  for  his  own  lucre  and 
gain,  did  sell  to  divers  persons,  as  well  men  as 
women,  certain  tickets  of  and  in  certain  lot- 
teries, which  said  lotteries  were  not  authorized 
by  law,  to  the  great  damage  and  common  nui- 
sance of  all  the  good  people,  etc.  Third  count, 
that  the  defendant,  a  certain  common  gaming- 
house there  situate,  for  his  own  lucre  and  gain, 
unlawfully  and  unjustly  did  keep  and  main- 
tain; and  in  the  said  last  mentioned  gaming- 
house certain  tickets  in  lotteries  unauthorized 
by  law  did  furnish  and  sell  to  divers  persons 
(whose  names  are  to  the  jurors  aforesaid  un- 
known) to  the  great  damage  and  common  nui- 
sance of  the  good  people,  *etc.  Thede  [*1O2 
fendant  demurred  to  the  indictment;  and  the 
court  below  gave  judgment  in  his  favor.  The 
people  bring  error. 

Mr.  E.  C.  Litchfield,  District  Atty.,  for 
the  people. 

Mr,  H.  G.  Wheaton,  for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  We  have 
not  enacted  the  Statute  33  Hen.  VIII.,  ch.  9, 
sec.  11,  against  gaming-houses.  See,  1  Hawk. 
P.  C..  721,  Curwood's  ed.  Still,  I  have  no 
doubt  that  the  keeping  of  a  common  gaming- 
house is  indictable  at  the  common  law.  King 
v.  Rogier,  1  B.  &  C.,  272;  People  v.  Sergeant,  8 
Cow.,  139.  It  is  illegal,  because  it  draws  to- 
gether evil  disposed  persons;  encourages  ex- 
cessive gaming,  idleness,  cheating  and  other 
corrupt  practices;  and  tends  to  public  disor- 
der. Nothing  is  more  likely  to  happen  at  such 
places  than  breaches  of  the  public  peace.  1 
Hawk.  P.  C.,  693,  sec.  6;  Roscoe,  Cr.  Ev.,  663, 
ed.  1836;  1  Russ.  Cr.,  299,  ed.  1836;  3  Chit. 
Cr.  L.,  673,  n.,  ed.  1819;  Arch.  Cr.  PL,  600, 
ed.  1840.  But  it  is  not  so  of  a  house  or  room, 
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for  the  illegal  sale  of  lottery  tickets.  Men  do 
not  congregate  at  such  places.  On  the  con- 
trary, they  go  in  one  at  a  time,  and  the  busi- 
ness is  transacted  behind  screens  and  in  cor- 
ners, where  there  is  no  witness.  There  is 
enough  of  evil  in  it;  but  no  tendency  to  breach- 
es of  the  public  peace.  It  is  true  that  an  un- 
authorized lottery  is  a  public  nuisance.  1  R. 
S.,  665,  sec.  26.  But  a  place  for  the  sale  of 
tickets  is  not  a  lottery.  Keeping  an  office  or 
other  place  for  registering  tickets  in  an  unau- 
thorized lottery  is  expressly  forbidden;  sec. 
34;  but  there  is  no  prohibition  against  keeping 
an  office  or  place  for  the  sale  of  tickets.  I  see 
no  principle  on  which  the  first  count  can  be 
supported. 

The  third  count  charges,  that  the  defendant 
kept  a  common  gaming-house;  but  it  tells  what 
the  jurors  meant  by  a  gaming-house,  to  wit :  a 
place  where  tickets  in  unauthorized  lotteries 
were  sold.  There  is  no  precedent  for  such  a 
count.  But  it  is  said  that  the  last  part  of  the 
count  may  be  rejected  ;  and  then  the  charge 
will  be,  that  the  defendant  kept  a  common 
1O3*]  gaming-house.  *There  are  some  dicta 
in  the  books,  to  the  effect  that  such  a  general 
charge  would  be  enoueh.  King  v.  Bogier,  1 
B.  &  C.,  272,  per  Holroyd,  /.;  Com.  v.  Pray, 
13  Pick.,  359,  per  Morton,  J.;  and  see  King  v. 
Dixon.  10  Mod. ,  335  ;  Rex  v.  Mason,  2  Leach, 
548.  The  precedents  are  the  other  way.  They 
go  beyond  the  general  charge,  and  allege  that 
the  defendant  did  cause  and  procure  divers  idle 
and  evil  disposed  persons  to  frequent  the  house, 
and  play  at  illegal  games,  etc. ;  and  sometimes, 
disturbances  and  breaches  of  the  peace  are  add- 
ed. Archb.  Cr.  PI.,  600;  3  Chit.  Or.  L..  673, 
674.  I  do  not  think  the  general  charge  would 
be  enough  in  an  indictment  at  the  common 
law.  But  if  we  assume  that  it  would,  still, 
this  count  cannot  be  supported ;  for  it  does  not 
stop  with  the  general  allegation,  but  goes  on  to 
tell  what  was  meant  by  it. 

The  second  count  charges  the  keeping  of  an 
ill-governed  and  disorderly  room  for  the  sale 
of  tickets.  The  pleader  has  substituted  the  sale 
of  tickets  for  such  things  as  are  usually  done 
in  bawdy-houses.  This  count  is  worse  than 
the  others. 

Judgment  affirmed. 

Followed-6  Park.,  367. 

Cited  In— 2  N.  Y.,  15 ;  49  Am.  Dec.,  365 ;  3  Keyes,  583 ; 
3  Trans.  App.,  136 ;  36  Barb.,  440 ;  62  How.  Pr.,  153. 


LEWIS  v.  MINER. 

Conversion  of  Property —  What  is  Not. 

The  losing  party  to  a  bet  or  wager  who,  after  the 
event  is  known,  has  paid  or  delivered  to  the  winner 
the  money  or  property  staked, may  sustain  an  action 
to  recover  it  back.  Per  Bronson,  Ch.  J. 

But  where  the  stake  which  was  won  was  an  article 
of  personal  property,  which  the  loser  retained  in  his 
possession,  and  when  the  event  was  determined 
against  him,  purchased  it  of  the  winner  and  paid 
him  for  it  in  money,  and  then  sued  him  for  it  in 
trover,  treating:  the  sale  to  himself  as  a  conversion 
by  the  defendant ;  held,  that  he  could  not  recover. 

Whether,  if  the  suit  had  been  for  the  money  paid 
upon  the  purchase,  he  could  have  recovered,  quaere. 

Citation-1  R.  S.,  662,  sees.  8-10. 

ERROR  to  Madison  C.  P.  Miner  sued  Lewis 
before  a  justice  of  the  peace,  and  declared 
1O4*]  in  trover  for  a  cutter;  and  the  case*was 
this:  in  the  fall  of  1844,  the  parties  each  owned 
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a  cutter,  and  bet  the  cutters  one  against  the 
other  on  the  result  of  the  then  approaching 
presidential  election  in  Madison  Co.  The  bet 
was  made  at  Morrisville,  where  the  defendant's 
cutter  then  was.  The  plaintiff's  cutter  was  at 
De  Ruyt.er.  The  one  which  should  lose  was  to 
deliver  his  cutter  after  the  election.  The  de- 
fendant won  the  wager.  It  was  further  proved 
that  the  parties  met  at  Morrisville  after  the 
election,and  the  defendant  sold  the  cutter — the 
one  which  the  plaintiff  had  staked — to  the 
plaintiff  for  $15,  which  sum  the  plaintiff  paid. 
The  defendant  asked  $18  for  the  cutter,  and 
the  plaintiff  offered  $15  ;  and  the  defendant 
finally  accepted  the  plaintiff's  offer,  saying  it 
would  cost  him  $3  to  go  to  De  Ruyter  and  get 
the  cutter.  It  was  also  proved  that  the  defend- 
ant said,  after  the  election, that  he  had  won  the 
bet,  and  had  sold  the  cutter  to  the  plaintiff  for 
$15.  The  cutter  was  worth  about  $25.  The 
defendant  moved  for  a  nonsuit,  which  was  re- 
fused, and  the  justice  gave  judgment  for  the 
plaintiff  for  $23.74  damages.  On  certiorari, 
the  C.  P.  affirmed  the  judgment.  The  defend- 
ant brings  error. 

Mr.  N.  Foote,  for  plaintiff  in  error. 

Mr.  D.  Brown,  for  defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  With  the 
exception  of  contracts  of  insurance,  bottomry 
and  respondentia,  all  wagers  made  to  depend 
upon  any  lot,  chance,  casualty,  or  unknown  or 
contingent  event,  are  unlawful ;  and  all  con- 
tracts for  and  on  account  of  any  money,  prop- 
erty.or  thing  in  action,  which  may  be  wagered, 
bet,  or  staked,  are  void.  If  the  money  or  prop- 
erty has  been  paid,  delivered  or  deposited,  the 
owner  may  sue  for,  and  recover  it,  whether 
the  wager  has  been  lost  or  not.  1  R.  S.,  662, 
sees.  8-10.  The  statute  extends  to  cases  where 
the  money  or  property  is  paid  or  delivered 
after  the  wager  or  game  has  been  decided,  as 
well  as  to  those  where  the  money  or  property 
was  deposited  beforehand  with  a  stakeholder. 
Both  classes  of  cases  are  equally  within  the 
language  of  the  statute;  and  they  *are  [*1O5 
also  within  the  mischief  which  the  Legislature 
intended  to  suppress.  It  is  a  common  thing 
that  the  money  or  property  is  not  paid  or  de- 
livered until  after  the  game  or  bet  has  been  de- 
cided; and  to  hold  that  the  loser  cannot  recov- 
er in  such  a  case,  weuld  go  very  far  towards 
defeating  the  policy  of  the  statute.  It  is  true, 
that  by  the  payment  or  deli  very,  the  party  con- 
sents to  part  with  his  property;  and  at  the  com- 
mon law  he  would  have  no  remedy  to  recover 
it.  But  the  statute  nullifies  the  consent,  and 
gives  him  a  remedy  by  action. 

Although  the  agreement  to  game  or  wager  is 
void,  the  subsequent  delivery  of  the  property 
cannot  be  regarded  as  a  voluntary  gift.  It  is  a 
payment  made  in  pursuance  of  an  illegal  con- 
tract ;  and,  upon  principles  of  public  policy, 
the  Legislature  has  provided  that  the  money  or 
property  may  be  recovered  back. 

Thus  far  I  see  no  difficulty  in  the  plaintiff's 
case.  But  there  is  an  objection  which  cannot, 
I  think,  be  got  over.  There  is  no  proof  that 
the  plaintiff's  cutter  was  ever  delivered  to  the 
defendant,  or  that  he  has  had  it  in  his  posses- 
sion or  under  his  control  for  a  single  moment. 
All  the  evidence  tends  to  a  different  conclusion. 
The  plaintiff  had  the  possession  at  the  time  the 
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bet  was  made,  and  he  has  had  it  ever  since. 
How  then,  can  he  maintain  this  action  of  tro- 
ver? The  argument  is,  that  the  sale  of  the  cut- 
ter by  the  defendant  was  a  wrongful  act,  which 
affords  sufficient  evidence  of  a  conversion  of 
the  property  to  enable  the  plaintiff  to  maintain 
this  action.  That  might,  perhaps,  be  so,  if  the 
sale  had  been  made  to  a  third  person;  though 
in  that  case,  the  plaintiff  would  not  be  entitled 
to  recover  the  full  value  of  the  property,  so 
long  as  his  possession  and  enjoyment  remained 
wholly  undisturbed.  But  here,  the  sale  was 
made  to  the  plaintiff.  He  was  a  party  to  the 
transaction,  and  cannot  complain  that  it  was  a 
wrongful  act.  The  sale  was  made  with  the 
plaintiff's  consent  and  approbation ;  and  still 
more,  at  his  request;  and  he  cannot  now  turn 
round  and  say  it  was  a  tort,  upon  which  he  can 
found  an  action  of  trover.  Whatever  a  man 
may  do  with  my  property,  whether  he  sell  or 
pledge  it,  or  dash  it  in  pieces,  if  he  have  my 
full  consent  at  the  time,  I  cannot  afterwards 
1 06*]  treat  *him  as  a  wrong-doer.  The  prin- 
ciple is  so  plain  that  it  needs  only  to  be  men- 
tioned. 

The  statute  does  not  come  to  the  plaintiff's 
aid  upon  this  point.  That  only  relieves  him 
from  the  consequences  of  a  consent  involved  in 
the  delivery  of  the  property.  Here,  there  has 
been  no  delivery.  If  the  contract  of  purchase 
and  sale  was  void  under  the  eighth  section  of 
the  statute,  it  was  void  as  to  both  parties,  and 
in  toto.  If  the  consent  of  the  vendee  was  a 
nullity,  so  also  was  the  consent  of  the  vendor. 
In  short,  there  was  no  sale.  If  there  was  no 
sale,  then  there  is  nothing  which  looks  like  a 
conversion  of  the  property.  And  if  there  was 
a  sale,  it  was  made  with  the  full  consent  of  the 
plaintiff;  and  he  cannot  turn  it  into  a  tort,  and 
maintain  trover. 

I  have  considered  the  transaction  between 
the  parties  after  the  election,  as  it  is  spoken  of 
in  the  case.  It  is  called  a  sale;  but  it  might  as 
well  have  received  another  name.  By  the  orig- 
inal agreement,  the  property  was  not  to  be 
delivered  until  after  the  election.  When  that 
event  had  passed,  the  parties  met  and  agreed 
that  the  defendant  had  won,  and  the  plaintiff 
had  lost  the  wager.  The  question  then  was, 
whether  the  cutter  should  be  delivered  to  the 
defendant,  or  whether  he  should  relinquish  his 
claim  upon  it  for  a  sum  of  money.  The  latter 
course  was  agreed  on  by  the  parties,  and  the 
plaintiff  paid  $15,  and  kept  his  cutter.  He  has 
never  parted  with  the  property, nor  has  the  de- 
fendant ever  had  it,  for  a  single  moment.  This 
is  only  another  mode  of  showing  that  this  ac- 
tion of  trover  cannot  be  supported.  Whether 
the  plaintiff  can  recover  the  $15,  in  an  action 
for  money  had  and  received  to  his  use,  is  a 
question  which  need  not  now  be  considered. 

Judgments  reversed. 

Reviewed— 1  N.  Y.,  408. 

Cited  in— 15  N.  Y.,  526 ;  8  Leg.  Obs.,  181. 


1O7*]  *PECK  v.  BRIGGS  &  CANFIELD. 

Statute  against  Betting —  What  Agreement  is  Not 
Contrary  to. 

Money  knowingly  lent  to  be  used  in  betting  or 
gaming  cannot  be  recovered  from  the  borrower. 
Per  Bronson,  Ch.  J. 

DENIO  3. 


But  where  one  borrowed  money  to  bet  on  an  elec- 
tion, and  deposited  it  with  the  lender  as  a  stakehold- 
er and  lost  the  bet,  and  the  stakeholder  paid  it  to 
the  winner  on  his  agreeing  to  return  it  in  case  the 
loser  who  had  borrowed  it  would  not  repay  it :  held, 
that  such  agreement  was  not  against  me  policy  of 
the  statute,  but  was  binding. 

And  where  the  winner,  after  receiving  the  mon- 
ey as  above  stated,  agreed  that  if  the  stakeholder 
would  sue  the  loser  for  the  money  which  he  had 
borrowed  and  staked,  and  should  fail  to  recover,  he 
(the  winner)  would,  in  addition  to  returning  the 
money,  pay  the  costs  of  the  suit ;  held,  that  this  also 
was  a  valid  agreement,  and  not  in  conflict  with  the 
terms  or  policy  of  the  statute. 

Citations-9  Anne,  ch.,  14;  1  R.  L.,  152:  1  R.  S.,  662, 
sees.  8.  9 ;  663,  sec.  16 ;  2  R.  S.,  691,  sees.  5-8 ;  2  Burr.v 
1077;  1  W.  Bl.,  234,  260;  2  Wils.,  309;  1  Esp.,  18;  20 
Wend.,  212;  22  Wend.,  403 ;  2  Str.,  1249. 

ERROR  to  Dutchess  C.  P.  Briggs  &  Can- 
field  sued  Peck  before  a  justice,  and  the 
cause  went  to  the  C.  P.  by  appeal.  The  dec- 
laration contained  the  money  counts,  and  a 
special  count.  The  case  was  this:  in  Septem- 
ber, 1840,  the  defendant  and  one  Smith  Tomp- 
kins  were  at  the  store  of  the  plaintiffs,  and 
made  a  bet  of  $10  of  a  side  on  the  then  pend- 
ing presidential  election.  The  defendant  and 
Tompkins  each  borrowed  $10  of  the  plaintiff* 
for  the  purpose  of  staking  it  on  the  election  ; 
and  the  money  was  then  placed  in  the  hands 
of  the  plaintiff  Briggs  as  the  stakeholder. 
Tompkins  lost  the  wager,  and  the  defendant 
called  for  the  money.  Briggs  hesitated  about 
giving  it  up,  fearing  that  Tompkins  would  not 
pay  the  $10  he  had  borrowed  of  the  plaintiffs; 
but  he  finally  paid  over  the  money  to  the  de- 
fendant, on  his  agreeing  to  refund  it  if  Tomp- 
kins objected,  or  should  refuse  to  pay.  Tomp- 
kins refused  to  pay,  and  the  plaintiffs  called  on 
the  defendant  for  the  $10.  The  defendant  said 
the  plaintiffs  could  compel  Tompkins  to  pay 
the  money,  and  desired  them  to  sue  Tompkins 
for  it ;  and  the  defendant  agreed  that  if  the 
suit  failed,  he  would  pay  the  plaintiffs  the  $10, 
and  all  the  costs  and  expenses  of  the  suit.  The 
plaintiffs  then  sued  Tompkins  before  a  justice, 
and  recovered  the  $10;  but  the  judgment  was 
afterwards  reversed  ;  and  the  plaintiffs  paid 
$40  for  the  costs  of  the  suit.  This  action  was 
brought  to  recover  the  $10  and  the  $40  ;  and 
the  C.  P.  held  that  the  plaintiff  could  recover. 
*There  was  a  verdict  for  $52.81,  and  [*1O8 
judgment  for  the  plaintiffs.  The  defendant 
brings  error  on  a  bill  of  exceptions. 

Mr.  R.  Peck,  for  plaintiff  in  error. 

Mr.  A.  L.  Pinney,  for  defendants  in  error. 

By  the  Court,  Bronson,  Ch.  J.  The  Stat- 
ute of  9  Anne,  ch.  14,  which  has  been  re-enacted 
in  this  State,  1  R.  L.,  152  ;  1  R.  S.,  663,  sec. 
16  ;  made  void  all  securities  given  for  money 
won  at  play,  or  for  the  repayment  of  money 
knowingly  lent  or  advanced  for  gaming  or  bet- 
ting; but  it  did  not  annul  the  contract;  and  it 
was,  therefore,  held  that  money  lent  to  game 
with,  or  to  pay  a  gaming  debt,  might  be  recov- 
ered from  the  borrower.  Barjeau  v.  Walms- 
ley,  2  Str.,  1249  ;  Robinson  v.  Bland,  2  Burr., 
1077;  8.  C.,1  W.  Bl..  234,  260;  Alcinbrook  v. 
Hall,  2  Wils.,  309;  Wettenhallv.  Wood,  1  Esp., 
18.  But  the  present  statute  goes  further  than 
the  9  Anne,  ch.  14,  and  declares,  that  "  All 
wagers.bets.or  stakes  made  to  depend  upon  any 
race,  or  upon  any  gaming  by  lot  or  chance,  or 
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upon  any  lot,  chance,  casualty,  or  unknown  or 
contingent  event  whatever,  shall  be  unlawful;" 
and  it  is  added,  that  "All  contracts  for  or  on 
account  of  any  money  or  property,  or  thing  in 
action  so  wagered,  bet  or  staked,  shall  be  void. " 
1  R.  8.,  662,  sec.  8.  If  the  money  or  property 
has  been  paid,  delivered  or  deposited,  it  may 
be  recovered  back  from  the  winner,  and 
whether  the  wager  be  lost  or  not ;  and  it  may 
be  recovered  from  the  stakeholder,  notwith- 
standing he  may  have  paid  it  over  to  the  win- 
ner. Sec.  9.  Since  the  passing  of  this  stat- 
ute, I  do  not  see  how  money  knowingly  lent 
for  the  purpose  of  betting  or  gaming  can  be 
recovered  from  the  borrower. 

But  that  does  not  decide  this  case.  The 
plaintiffs  are  not  suing  to  recover  the  $10 
which  they  loaned  to  the  defendant  for  the 
purpose  of  enabling  him  to  make  the  bet.  They 
seek  to  recall  the  amount  which  was  deposited 
by  Tompkins,  and  which  was  paid  over  to  the 
defendant  on  the  ground  that  he  had  won  the 
wager;  and  on  his  agreement  to  refund  themon- 
«y  in  case  Tompkins  should  not  approve  of  the 
1 09*]  payment.  *So  far  as  relates  to  the  mon- 
«y  thus  paid  over  to  the  defendant  as  a  win- 
ner, the  action  is  not  against  the  policy  of  the 
statute;  but  the  reverse.  It  disaffirms  the  wa- 
ger, and  advances  the  policy  of  the  law. 

Let  us  now  see  how  the  plaintiffs  stand  in 
relation  to  the  other  branch  of  their  claim.  It 
will  be  proper  here  to  notice  the  rights  of  the 
parties  as  they  stood  before  the  money  was 
paid  over;  and,  in  the  first  place,  although  the 
defendant  had  won  the  wager,  he  had  no  le- 
gal title  to  the  money.  If  paid  to  him,  it  might 
be  recovered  back.  The  plaintiffs  could  not 
recover  from  Tompkins  the  money  which  they 
loaned  him  to  make  the  bet,  because  it  was 
loaned  for  an  unlawful  purpose.  But  Tomp- 
kins could  not  recover  from  them,  because  he 
had  not  in  fact  paid  the  money.  The  plaint- 
iffs were,  therefore,  safe.  The  amount  which 
they  had  loaned  was  in  the  hands  of  Briggs  as 
a  stakeholder,  and  no  one  could  recover  it  from 
him.  In  this  state  of  things  the  defendant  ap- 
plied for  and  received  the  money,  on  a  prom- 
ise to  refund  it  in  case  Tompkins  should  not 
approve  of  the  payment.  And  when  Tomp- 
kins refused  to  ratify  the  payment,  the  defend- 
ant requested  the  plaintiffs  to  sue  Tompkins 
for  the  $10  which  he  had  borrowed,  and  prom- 
ised to  repay  the  money  incase  the  suit  failed; 
and  also  to  indemnify  the  plaintiffs  against  the 
costs  and  expenses  of  the  litigation.  The  prom- 
ise was  based  upon  a  sufficient  consideration, 
and  I  see  no  reason  why  its  performance 
should  not  be  enforced  by  action.  The  de- 
fendant has  got  $10  of  the  plaintiffs'  money, and 
has  induced  them  to  expend  $40  more  for  his 
benefit.  His  promise  to  refund  the  money  and 
indemnify  the  plaintiffs  did  not  contravene  ei- 
ther the  letter  or  spirit  of  the  Gaming  Act;  and 
the  court  below  was  right  in  holding  him 
bound  by  the  engagement. 

It  is  then  said,  that  the  agreement  about  the 
suit  against  Tompkins  was  void  on  the  ground 
of  maintenance.  In  the  late  revision  of  the 
laws,  nothing  was  left  of  the  old  doctrine  of 
maintenance,  beyond  a  prohibition  against  tak- 
ing a  conveyance  of  lands  in  suit.buymg  or  sell- 
ing pretended  titles,  and  conspiracies  falsely  to 
move  or  maintain  suits.  2R.  S.,  691,  sees.  5-8; 
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*Mootv.  Small,  20  Wend.,  212;  8.  C.,  [*11O 
in  error,  22  Id.,  403.     I  see  no  color  for  the 
argument  that  this  case  is  within  the  statute. 
Judgment  affirmed. 

Distinguished— 4  Barb.,  529. 

Cited  in— 3  Denio,  342 ;  5  Denio,  365 ;  UN.  Y.,  214, 
300 ;  14  How.  Pr.,  87 ;  49  Am.  Dec.,  273 ;  50  N.  H.,  270 ; 
9  Am.  Rep.,  219 ;  52  N.  H.,  511 ;  13  Am.  Rep.,  97. 


WASHBURN  0.  COOKE. 

Slander — Implication  of  Malice — Privileged  Com- 
munications. 

Malice  is  implied  from  the  making;  of  a  slanderous 
charge,  or  a  libelous  publication. 

But  if  it  appear  that  the  words  were  spoken,  or 
the  publication  made,  upon  a  just  occasion,  the 
communication  is  privileged,  and  express  malice 
must  be  shown  in  order  to  maintain  an  action. 

Classes  of  privileged  communications  enumer- 
ated. Per  Bronson,  Ch.  J. 

Where  a  sheriff,  having  levied  upon  certain  cat- 
tle which  were  subsequently  driven  away, em  ployed 
the  defendant,  a  student  at  law,  to  ascertain  the 
facts  and  advise  him  what  to  do,  who  afterwards 
wrote  to  the  sheriff  that  he  had  ascertained  that  the 
plaintiff  had  been  seen  driving  off  the  cattle,  and  he 
had  no  doubt  but  that  the  taking  was  felonious,  and 
advised  him  to  prosecute  the  plaintiff  for  larceny ; 
held,  a  privileged  communication  for  which  an  ac- 
tion would  not  lie  without  proof  of  actual  malice. 

A  CTION  for  libel,  tried  at  the  Otsego  Cir- 
.il.  cuit,  in  September,  1844.  The  plaintiff 
proved  that  he  usually  went  by  the  name  of 
Nelson  Washburn;  that  he  liven  in  Butternuts; 
and  was,  and  for  several  years  past  had  been, 
a  cattle  drover;  that  the  defendant  resides  at 
Oneonta,  and  is  a  student  at  law;  and  that 
Amos  Winsor,  the  sheriff  of  the  county,  re- 
sides at  Cooperstown.  He  further  proved  that 
some  cattle,  upon  which  the  sheriff  had  made 
a  levy,  had  been  driven  off  in  the  summer  of 
1843.  The  plaintiff  then  gave  in  evidence  a 
letter  written  by  the  defendant,  and  directed 
on  the  outside  to  "Amos  Winsor,  Esq.,  Coop- 
erstown;" which  letter  was  as  follows: 

"ONEONTA,  Saturday  Morn. 
Dear  Sir, — Mr.  Doolittle  and  myself  have 
just  returned  from  Otego,  and  succeeded  in 
finding  two  or  three  ploughs,  one  grindstone, 
one  two  horse  wagon,  a  good  plate  stove,  and 
one  chain,  all  of  which  is  in  safe-keeping,  and 
advertised  to  be  sold  on  the  24th  instant.  We 
have  advertised,  in  addition,  1  one  horse 
*wagon,  and  1  one  horse  harness.  [*  1 1 1 
Hoag  has  just  hove  in,  and  succeeded  in  trac- 
ing the  cattle  and  one  horse,  which  passed 
through  the  turnpike  gate,  two  miles  this  side 

NOTE.— Slander  —  Malice  — Privileged  communica- 
tions. 

1.  Malice  is  implied  where  the  words  are  actionable 
perse.  Hunt  v.  Bennett,  19  N.Y.,  176 ;  Viele  v.  Gray, 
10  Abb.  Pr.,  6  ;  Purdy  v.  Carpenter,  6  How.  Pr.,  361 ; 
Opdike  v.  Weed,  18  Abb.  Pr.,223 ;  Halsey  v.  Brooks, 
20  111.,  115 ;  Jarnigan  v.  Fleming,  43  Miss.,  710 ;  5  Am. 
Rep.,  514 ;  Yeates  v.  Reed,  4  Blackf .,  463 ;  Byrket  v. 
Monohon,  7  Blackf.,  83:  Pennington  v.  Meeks,  46  Mo., 
217  ;  Carlock  v.  Spencer,  7  Ark.,  12  ;  Dale  v.  Harris, 
109  Mass..  193 ;  Farley  v.  Rauck,  3  Watts  &  S.,  564 ; 
Haire  v.  Wilson,  4  Man.  &  Ry.,  605. 

2.  Malice  i»  not  implied  where  the  words  are  privi- 
leged.   Fry  v.  Bennett,  28  N.  Y.,  324;    Ormsby  v. 
Douglass,  37  N.Y.,  477 ;  Van  Wyck  v.  Aspinwall,17  N. 
Y.,  190 :  Lewis  v.  Chapman,  16  N.  Y.,  369  ;  Harper  v. 
Harper,  10  Bush.,  447;  Lester  v,  Thurmond,  51  Ga., 
118 ;  Lathrop  v.  Hyde,  25  Wend.,  448,  note. 

3.  Privileged  communications.  See,  generally.  Ring 
v.  Wheeler,  7  Cow.,  725,  note;  Sewall  v.  Catlin,  3 
Wend., 291,  note;  Thorn  v.  Blanchard,  5  Johns.,  508, 
note. 
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of  Gilbertsville,  Saturday  morning  at  half 
past  one  o'clock.  The  woman  at  the  gate 
house  noticed  the  cattle  particularly,  and  knew 
the  persons  that  were  driving  them,  being  Nel- 
son Washburn  and  David  Nash,  the  one-armed 
man.  Hoag  thinks  the  cattle  have  gone  to 
Philadelphia,  and  that  they  will  meet  John 
Blakely  there,  and  says  you  had  better  go  by 
railroad  and  water  to  Philadelphia  and  West- 
Chester,  where  the  cattle  probably  are.yourself, 
as  you,  he  thinks,  can  do  the  business  better 
than  himself.  There  can  be  no  doubt  about 
the  cattle  having  gone  that  way,  nor  any  doubt 
that  Nelson  Washburn  and  David  Nash  were 
the  persons  that  drove  them  through  the  gate, 
although  Washburn  is  now  at  home,  and  prob- 
ably sent  Nash  on  with  the  horse  and  cattle 
alone,  with  directions  where  to  drive  them. 
Hoag  thinks  you  can  easily  find  them,  and  that 
you  will  most  likely  meet  old  John  on  the  route 
at  some  place.  I  think  so  too,  although  I 
think  you  could  do  a  very  fair  business  by  ar- 
resting Washburn  and  Nash  for  stealing,  as 
there  can  be  no  doubt  but  that  the  cattle  were 
feloniously  taken.  I  throw  out  these  hints  in 
a  hurry.  You  will  do  as  you  think  best. 
Write  me  if  you  desire  me  to  execute  any  par- 
ticular business.  I  will  keep  my  eye  ahead  and 
let  you  know  all  that  I  can  discover.  In  haste, 

WOODBUKY   R.    COOKE." 

The  letter  was  received  by  Sheriff  Winsor 
in  August,  1843,  who  showed  it  to  his  attorney 
and  counsel,  and  to  no  one  else.  The  letter 
was  afterwards  thrown  aside  as  waste  paper, 
and  was  found  in  an  outhouse  on  the  sheriff's 
premises,  and  this  suit,  and  another  in  favor 
of  Nash,  were  afterwards  commenced  against 
the  defendant. 

The  defendant  offered  to  prove  that  he  was 
employed  by  the  sheriff  to  ascertain  the  facts, 
and  inform  him;  and  to  counsel  and  advise  the 
sheriff  what  course  he  thought  best  to  pursue. 
The  plaintiff  objected;  and  the  judge,  after  as- 
certaining that  the  defendant  was  not  an  attor- 
1 1 2*]  ney  or  counselor  at  law,  rejected  *the 
evidence.  The  judge  charged  the  jury  that 
the  letter  was  libelous,  and  not  a  privileged 
communication;  and  that  being  libelous,  the 
law  implies  malice  so  as  to  sustain  the  action; 
but  the  amount  of  damages  was  exclusively  a 
question  for  the  jury.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $51  damages.  The 
defendant  moves  for  a  new  trial  on  a  case. 

Mr.  N.  Hill,  Jr.,  for  defendant,  cited  3 
Johns.,  180;  1  T.  R.,  110;  3  Id.,  61;  4  B.  & 
C.,  247;  1  Camp.,  267,  269,  n.;  7  Carr.  &  P., 
«80;  5  Id.,  543;  8  Id.,  234;  2  Moody  &  Rob., 
20;  1  Den.,  41;  2  Stark.  Ev.,  630-634,  ed.  1842; 
Ham.  N.  P.,  292,  and  n.  TO;  Bull.  N.  P.,  8. 

Mr.  R.  W.  Peckham,  for  plaintiff. 

By  the  Court,  Bronson,  CTi.  J.  If  the  letter 
•was  not  a  privileged  communication  ;  if  there 
was  nothing  in  the  occasion  of  writing  it  to 
distinguish  this  from  the  ordinary  case  of  mak- 
ing a  slanderous  charge  against  another  ;  the 
judge  was  clearly  right  in  his  instruction  to 
the  jury.  In  the  common  case  of  a  libelous 
publication,  or  the  use  of  slanderous  words, 
the  charge  of  malice  in  the  declaration  calls  for 
no  proof  on  the  part  of  the  plaintiff,  beyond 
what  may  be  inferred  from  the  injurious  nat- 
ure of  the  accusation.  The  principle  is  a  broad 
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one.  In  all  cases  where  a  man  intentionally 
does  a  wrongful  act,  without  just  cause  or  ex- 
cuse, the  law  implies  a  malicious  intent  towards 
the  party  who  may  be  injured;  and  that  is  so, 
even  though  the  wrong-doer  may  not  have 
known  at  the  time  on  whom  the  blow  would 
fall.  But  in  actions  for  defamation.if  it  appear 
that  the  defendant  had  some  just  occasion  for 
speaking  of  the  plaintiff,  malice  is  not  a  neces- 
sary inference  from  what,  under  other  circum- 
stances, would  be  a  slanderous  charge  ;  and  it 
will  often  be  necessary  for  the  plaintiff  to  give 
other  evidence  of  a  malicious  intent.  There 
may  be  many  of  these  privileged  communica- 
tions ;  as  where  the  charge  is  made  in  giving 
the  character  of  a  servant ;  or  in  a  regular 
course  of  discipline  between  members  of  the 
same  church  ;  in  answering  an  inquiry  con- 
cerning the  ^solvency  of  a  tradesman,  [*113 
or  banker;  or  where  the  communication  was 
confidential, between  persons  having  a  common 
interest  in  the  subject  to  which  it  relates.  In 
these,  and  other  cases  of  the  same  nature,  the 
general  rule  is,  that  malice  is  not  to  be  inferred 
from  the  publication  alone.  The  plaintiff  must 
go  further,  and  show  that  the  defendant  was 
governed  by  a  bad  motive:  that  he  did  not  act 
in  good  faith,  but  took  advantage  of  the  occa- 
sion to  injure  the  plaintiff  in  his  character  or 
standing.  These  principles  are  sufficiently  ex- 
emplified in  the  cases  cited  by  the  defendant's 
counsel. 

In  this  case,  it  may  be  collected  from  the  evi- 
dence given,  and  that  which  was  offered  and 
rejected,  that  the  sheriff  had  made  a  levy  upon 
certain  cattle,  which  had  afterwards  been 
wrongfully  driven  away,  in  consequence  of 
which  the  sheriff  was  likely  to  suffer  damage: 
that  the  sheriff  thereupon  employed  the  defend- 
ant to  ascertain  and  inform  him  of  the  facts  in 
relation  to  the  wrong  which  had  been  done.and 
to  advise  what  course  it  was  best  to  pursue  ; 
and  that  the  defendant  wrote  the  letter  in  ques- 
tion to  his  employer,  concerning  the  subject- 
matter  of  his  employment.  It  was  the  com- 
munication of  an  agent  to  his  principal,  touch- 
ing the  business  of  his  agency,  and  not  going 
beyond  it.  The  charge  of  larceny,  of  which 
the  plaintiff  complains,  was  directly  pertinent 
to  the  matter  in  hand  ;  and  I  think  the  letter 
must  be  regarded  as  a  privileged  communica- 
tion. The  occasion  upon  which  it  was  written 
sufficiently  rebuts  the  inference  of  malice, 
which,  under  other  circumstances,  would  have 
arisen  from  the  injurious  nature  of  the  charge. 
In  such  a  case,  although  there  may  be  no  proof 
of  the  truth  of  the  accusation, and  even  though 
it  may  be  shown  to  be  false,  the  jury  are  not 
to  render  a  verdict  for  the  plaintiff  as  a  matter 
of  course.  They  must  first  be  satisfied,  on  look- 
ing at  the  whole  case,  that  the  defendant  did 
not  act  honestly  and  in  good  faith,  but  intend- 
ed to  do  a  wanton  injury  to  the  plaintiff. 

Although  the  defendant  was  neither  an  at- 
torney nor  counselor  at  law,  he  may  have  been 
quite  competent  to  ascertain  the  facts  concern- 
ing the  driving  off  of  the  cattle, and  to  express 
*an  opinion  upon  the  question  whether  [*1 14 
the  taking  was  felonious. 

It  follows  from  what  has  been  said,  that  the 
evidence  offered  by  the  defendant  should  not 
have  been  rejected. 

New  trial  granted. 
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Reviewed-42  Conn.,  386 ;  19  Am.  Rep.,  545. 

Cited  in-16  N.  Y.,  374 ;  37  N.  Y..  479 ;  46  N.  Y..  192 ; 
5  Trans.  App.,  102 :  15  Barb.,  112 ;  6  How.  Pr.,  366 ;  43 
Miss.,  722 ;  5  Am.  Rep.,  518. 


WILLIAMS  v.  LARKIN  ET  AL. 

Alteration  of  School  Districts— Consent  of  Trust- 
ees— When  Alteration  Takes  Effect— Notice  of 
Special  School  Meeting— Objection  Not  Taken 
at  Trial,  Waived. 

Where  an  alteration  of  school  districts  made  by 
the  proper  officers  affected  three  districts,  and  the 
trustees  of  two  of  the  districts  consented  to  the  al- 
teration, but  the  trustees  of  the  other  district  did 
not  consent;  held,  that  the  alteration  took  effect 
immediately  as  to  those  districts  whose  trustees  con- 
sented, notwithstanding  the  provisions  of  1  R.  S., 
471,  sec.  22,  requiring  notice  and  the  lapse  of  three 
months  before  an  alteration  takes  effect,  where  the 
trustees  do  not  consent. 

Where  the  notice  of  a  special  district  school  meet- 
ing stated  that  it  was  to  be  held  "for  the  purpose  of 
buying  or  building  a  school-house,"  and  a  tax  was 
voted  to  purchase  a  school-house  already  built; 
held  sufficient,  and  that  the  tax  was  legal. 

It  is  not  necessary  for  the  district  meeting  to  des- 
ignate a  site  for  a  school-house  before  laying  a  tax. 
Per  Bronson,  Ch.  J. 

A  tax  voted  to  pay  for  a  school-house  already  pur- 
chased, is  a  sufficient  designation  of  the  site. 

It  is  not  a  good  objection  to  a  tax  to  pay  for  a 
school-house,  that  the  title  to  the  property  had  not 
been  acquired ;  but  the  trustees  ought  not  to  pay 
out  the  money  until  they  obtain  a  conveyance. 

The  rule  that  an  objection  not  raised  at  the  trial 
is  waived,  applied  to  the  case  of  trustees  of  a  school 
district  justifying  the  selling  of  the  plaintiff's  prop- 
erty on  a  warrant  issued  for  the  collection  of  $1 
more  than  the  amount  of  the  tax  voted  by  the  dis- 
trict meeting, where  the  point  was  not  taken  at  the 
trial ;  the  statute  (in  a  proper  case)  permitting  other 
expenses  not  embraced  in  the  vote  to  be  included 
in  the  warrant. 

Citations— 1  R.  S.,  470,  sec.  20 ;  471,  sec.  22 ;  Laws, 
1843,  p.  163,  sees.  1-3 ;  Laws,  1831,  p.  47,  sees.  1-3 ;  17 
Wend.,  437 :  Laws,  1841,  p.  238,  sec.  14. 

ERROR  to  Onondaga  C.  P.  Williams  sued 
Larkin  and  Cole  before  a  justice,  and  de- 
clared in  trespass  for  taking  and  selling  certain 
personal  property.  The  defendants  were  trust- 
ees of  school  district  No.  3,in  Van  Buren,  On- 
ondaga Co. ;  they  issued  a  warrant  for  the  col- 
1 15*]  lection  of  a  tax  which  had  been  *voted 
by  the  district  for  purchasing  a  school-house; 
the  plaintiff  was  an  inhabitant  of  the  district, 
and  one  of  the  persons  taxed;  the  collector  took 
and  sold  his  property  to  pay  the  tax  ;  and  for 
that  taking  this  action  was  brought.  The  com- 
plaint is,  that  the  proceedings  were  not  regu- 
lar and  lawful.  Prior  to  January  5,  1844,  the 
plaintiff  was  in  school  district  No.  14  in  Van 
Buren.  On  that  day  the  town  superintendent 
with  the  supervisor  and  town  clerk  annexed  a 
part  of  district  No.  14,  including  the  plaint- 
iff, to  district  No.  3  ;  the  residue  of  No.  14 
was  annexed  to  district  No.  13 ;  and  dis- 
trict No.  14  was  annulled.  The  trustees  of  No. 
3  and  No.  14  consented  to  these  alterations  ; 
and  notice  of  the  alteration  was  given  to  the 
trustees  of  No.  13,  who  had  not  consented. 
The  trustees  of  No.  3  called  a  special  district 
meeting  for  February  29,  1844  ;  the  notice  for 
which  was  in  writing,  signed  by  the  trustees, 
and  stated  that  the  meeting  was  to  be  held  "for 
the  purpose  of  buying  or  building  a  school- 
house,  and  for  the  transaction  of  such  other 
business  as  the  meeting  may  deem  necessary." 
The  meeting  adjourned  to  March  28,  when  the 
district  voted  to  raise  a  tax  of  $210  for  the  pay- 
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ment  of  a  school-house  and  site,  purchased  of 
Belden  Ressigue.  It  was  also  resolved  to  have 
a  quarter  of  an  acre  of  land  for  the  site.  The 
list  annexed  to  the  warrant  issued  by  the  trust- 
ees states  the  tax  to  be,  "for  the  purpose  of 
raising  the  sum  of  two  hundred  and  eleven  dol- 
lars laid  and  charged  on  the  said  district  ac- 
cording to  law."  The  justice  gave  judgment 
for  the  defendants,  which  the  C.  P.  affirmed. 
The  plaintiff  brings  error. 

Mr.  S.  C.  Parker,  for  plaintiff  in  error. 

Mr.  D.  C.  Le  Roy,  for  defendants  in  er- 
ror. 

By  the  Court,  Bronson,  Ch.  J.  The  town 
superintendent,  associated  with  the  supervisor 
and  town  clerk,  had  ample  authority  to  alter 
the  districts.  1  R.  S.,  470,  sec.  20.  Stat.  1843, 
p.  163,  sees.  1-3.  We  are  referred  to  the  Stat. 
1831,  p.  47,  sees.  1-3;  but  this  was  not  a  case 
within  that  statute.  There  *was  no  [*116 
change  of  the  site,  nor  removal  of  a  school  - 
house;  and  of  course  no  vote  of  district  No.  14 
was  necassary. 

The  next  objection  is,  that  as  the  trustees  of 
district  No.  13  did  act  consent,  the  alteration 
of  the  districts  did  not  take  effect  until  three 
months  after  notice  was  given  to  those  trustees, 
1  R.  S.,  471,  sec.  22,  and  that  time  had  not 
elapsed  when  the  tax  was  voted.  But  the  trust- 
ees of  No.  14,  from  .which  the  plaintiff  was 
taken,  and  of  No.  3,  to  which  he  was  annexed, 
consented  to^,he  alteration;  and  so  far  as  those 
two  districts  are  concerned,  the  alteration  took 
effect  immediately.  No  question  arises  in  this 
case  concerning  the  other  alteration,  which  af- 
fected district  No.  13,  and  the  residue  of  No. 
14.  Although  both  alterations  were  made  at 
one  time,  they  were  not  in  their  nature  insepa- 
rable acts;  and  I  see  no  reason  why  they  might 
not  take  effect  at  different  periods. 

The  object  of  the  special  district  meeting 
was  sufficiently  stated  in  the  notice.  There  is 
nothing  in  the  statute,  sec.  63,  which  required 
it  to  be  more  specific. 

It  is  not,  I  think,  necessary  to  designate  a 
site.before  laying  a  tax  to  build  a  school -house. 
Benjamin  v.  Hull,  17  Wend.,  437.  And  besides; 
this  was  a  tax  to  pay  for  a  school-house  and 
site  already  purchased.  Of  course  the  site  was 
sufficiently  designated.  Nothing  remained  to 
be  settled  but  the  quantity  of  land  ;  and  that 
the  meeting  determined  should  be  a  quarter  of 
an  acre. 

It  is  no  objection  to  the  tax  that  the  title  to 
the  property  had  not  been  acquired.  As  a  mat- 
ter of  prudence  the  trustees  ought  not  to  part 
with  the  money  without  receiving  a  convey- 
ance; but  that  question  usually  arises  after  the 
tax  has  been  collected. 

The  next  objection  is.that  the  warrant  directs 
the  collection  of  $211,  when  the  tax  voted  was 
£  1  less  than  that  sum.  This  objection  was  not 
made  on  the  trial.  If  it  had  been  taken  then, 
it  might  have  been  obviated.  This  dollar  may 
have  been  for  some  expense  incurred  by  the 
trustees,  and  made  by  law  a  charge  on  the  dis- 
trict; and  then  the  trustees  can  raise  the  amount 
by  tax,  without  a  vote  for  that  purpose.  Stat. 
1841,  p.  238,  sec.  14.  We  cannot  allow  a  party 
*to  start  a  question  here,which,if  made  [*  1 1 7 
at  the  proper  time,  might  have  been  success- 
fully answered. 
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»  t  • 

We  see  nothing  in  the  remaining  questions, 
•which  calls  for  any  special  remark. 
Judgment  affirmed. 

Followed— 22  Hun,  369. 

Cited  in— 38  N.  Y.,  186 ;  6  Trans.  App.,  242 ;  6  Barb.. 
535 ;  19  Barb.,  665 ;  28  Barb..  57 ;  36  Barb.,  401 ;  1  T.  & 
C.,  372,  373 ;  3  T.  &  C.,  13. 


WEAVER  «.  DEVENDORF  ET  AL. 

Assessors — What  is  a  Judicial  Act  of—  Certio- 
rari  to  Remove  Assessment — Action  Witt  Not 
Lie  against,  by  Individual,  though  Corrupt 
Motive  Be  Alleged. 

The  duty  of  assessors  in  determining  the  value  of 
taxable  property  (where  such  value  is  not  sworn  to 
as  authorized  bylaw),  is  in  its  nature  judicial. 

A  certiorari  lies  at  common  law  to  remove  an  as- 
sessment. Per  Beardsley,  J. 

But  as  the  allowance  of  the  writ  is  discretionary, 
it  is  generally  refused  on  grounds  of  public  policy 
and  convenience.  Per  Beardsley,  J. 

A  public  officer  is  not  responsible  in  a  civil  suit 
for  a  judicial  determination  in  a  matter  over  which 
he  had  jurisdiction,  however  erroneous  it  may  be, 
or  however  malicious  the  motive  which  produced  it. 

Accordingly,  held,  that  an  action  could  not  be 
maintained  against  the  assessor  of  a  town  for  refus- 
ing to  give  the  plaintiff,  who  was  a  taxable  inhabit- 
ant, the  benefit  of  the  exemption  allowed  by  law  on 
account  of  his  being  a  minister  of  the  Gospel,  or  for 
assessing  his  property  at  a  higher  rate  than  that  at 
which  they  assessed  the  property  of  other  inhabit- 
ants, though  the  conduct  of  the  defendants  was  al- 
leged to  be  willful  and  corrupt. 

Citations— 1  R.  S.,  387,  388,  sees.  1,  4,  5  ;  389,  tit.  2, 
arts.  1,  2 ;  392-394,  sees.  15/16, 17, 22,  26;  2  Hill,  9, 11, 14, 
21, 22 ;  15  Wend.,198 ;  1  Hill,  195;  Bro.  Actions.  191-200; 
1  Chit.  PL,  7th  Am.  ed.,  89,  209,  210 ;  2  Saund.  PI.  & 
Ev.,  613 ;  2  Stark.  Ev.,7th  Am.  ed.,  586.  588, 1111, 1112; 
Broom,  Leg.  Max.,  40,  48 ;  5  Johns.,  282 ;  9  Johns., 
394:  8  Cow.,  178  ;  11  Wend.,  90 ;  1  Den.,  598 ;  Comb., 
116 ;  6  Barn.  &  C.,  611 ;  2  Lutw.,  387  ;  1  Brod.  &  B., 
432  ;  19  Johns..  39 ;  1  Barn.  &  C..  163 ;  7  St.  Tr.,  442 ;  1 
East.,  568,  n.;  8  Taunt.,  602 :  1  N.  H.,  377 ;  12  Co.,  23 ; 
6  Carr.  &  P.,  249. 

ERROR  to  the  Herkimer  C.  P.  Weaver  sued 
Devendorf  and  two  others  before  a  justice 
of  the  peace  and  declared  against  them  in  case, 
for  that  being  assessors  of  the  Town  of  Frank- 
fort for  the  year  1843,  they  assessed  the  plaint- 
iff's taxable  property  at  $1,800,  and  in  so  doing 
refused  to  allow  him  the  benefit  of  the  exemp- 
tion to  which  he  was  entitled  as  a  minister  of 
the  Gospel;  that  they  estimated  his  property 
at  a  higher  rate  than  that  of  other  taxable  in- 
habitants of  the  town,  and  refused  to  make  a 
deduction  from  his  personal  property  for  debts 
owing  by  him  though  he  proved  to  their  satis- 
faction that  he  owed  such  debts,  by  means  of 
which  he  was  taxed  and  obliged  to  pay  a  large 
amount,  etc.  In  some  of  the  counts  the  de- 
fendants' conduct  was  charged  to  have  been 
willful  and  corrupt,  and  in  others  careless  and 
negligent.  The  defendants  pleaded  the  gen- 
1 18*]  eral  issue,  *and  the  justice  after  a  trial 
before  him,  rendered  judgment  for  the  plaint- 
iff, which  the  C.  P.  reversed  on  certiorari. 
The  plaintiff  brought  error  to  this  court.  The 
evidence,  so  far  as  it  is  material  to  the  ques- 
tions of  law,  is  sufficiently  referred  to  in  the 
opinion  of  the  court. 

Mr.  G.  B.  Judd,  for  plaintiff  in  error. 

Mr.  E.  T.  Marsh,  for  defendants  in  error. 


NOTE.— Officers— Judicial,  not  personally  liable  for 
official  acts.  For  a  full  discussion,  see  Yates  v  Lan- 
sing, 9  Johns.,  395,  note ;  Henderson  v.  Brown,  1  Cai., 
92,  note ;  Wallsworth  v.  M'Cullough,  10  Johns.,  93, 
note. 
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By  the  Court,  Beardsley,  J.  Although 
the  plaintiff  may  have  been  a  minister  of  the 
Gospel,  still  his  estate,  beyond  $1,500  in  val- 
ue, was  equally  subject  to  taxation  with  that 
of  other  persons.  1  R.  8.,  387,  888,  sees.  1, 
4,  5.  It  is  not  suggested  that  his  property 
was  short  of  that  amount,  so  that  he  was 
wholly  exempt  from  taxation,  and  upon  the  evi- 
dence that  could  not  be  urged  with  a  show  of 
plausibility;  we  need  not,  therefore,  inquire 
what  the  rule  in  such  a  case  would  be.  This 
plaintiff  appears  to  have  been  worth  some 
$5,000  or  $6,000,  his  real  estate,  in  the  town 
where  he  resided  and  in  which  the  question 
arose,  being  somewhat  more  than  $2,000  in 
value.  It  was,  therefore,  not  a  case  in  which 
the  property  of  the  plaintiff  was  totally  ex- 
empt from  taxation,  and  over  which  the  de- 
fendants had  no  jurisdiction  whatever,  but  one 
in  which  they  were  authorized  and  required 
by  law  to  make  an  assessment  of  the  property, 
even  if  the  owner  was  a  minister  of  the  Gospel. 

The  grounds  of  complaint  on  the  part  of  the 
plaintiff,  as  far  as  I  can  collect  them  from  the 
return,  were  twofold:  first,  that  no  allowance 
or  deduction  was  made,  in  assessing  his  prop- 
erty, on  account  of  his  being  a  minister  ;  and 
second,  that  his  property  was  assessed  at  a 
higher  rate  than  that  of  others,  so  that  he  was 
thereby  compelled  to  bear  an  undue  propor- 
tion of  the  public  burdens. 

There  is  no  evidence  in  the  case,  if  the  fact 
were  material,  to  show  that  the  defendants  did 
not  allow  the  exemption  claimed  to  the  extent 
of  $1,500,  and  if  the  plaintiff  was  *a  [*119 
minister  and  entitled  to  that  deduction,  we 
cannot  presume  against  the  defendants,  who 
were  public  officers,  that  they  violated  their 
duty  in  omitting  to  make  the  proper  allowance. 
The  presumption  is  that  public  officers  do  their 
duty,  and  upon  this  return  it  is  rather  to  be  in- 
ferred that  the  deduction  of  $1,500  was  made. 
The  plaintiff  was  assessed  to  the  amount  of 
$1,800  for  real  and  personal  property,  and 
which  may  have  been  the  residue  after  deduct- 
ing $1,500,  a  conclusion  very  well  warranted 
by  the  evidence.  But  in  my  view  of  the  case, 
it  is  not  at  all  material  whether  the  $1,500  were 
or  were  not  deducted  by  the  defendants,  or 
whether  the  plaintiff's  property  was  assessed 
at  a  higher  rate  than  that  of  others,  for  in  nei- 
ther event  can  this  action  be  sustained. 

The  defendants  were  assessors  of  Frankfort, 
where  the  plaintiff  resided,  and  as  such  had 
jurisdiction  overall  taxable  inhabitants  of  that 
town.  His  real  estate  in  the  town  exceeded 
$1,500  in  value;  it  was.  therefore,  plainly  a 
case  in  which  the  defendants  had  jurisdiction 
over  the  property  as  well  as  the  person  of  the 
plaintiff  ;  and  it  was  their  imperative  duty  to 
ascertain,  as  far  as  practicable,  the  taxable 
property  of  the  plaintiff,  and  estimate  its  true 
value  according  to  their  best  information,  be- 
lief and  judgment.  1  R.  S.,389,  tit.  2,  arts.  1, 
2.  In  some  particulars  the  duty  of  assessors  is 
undoubtedly  ministerial;  but  in  fixing  the  val- 
ue of  taxable  property,  the  power  exercised  is 
in  its  nature  purely  judicial.  With  the  ex- 
ception of  real  and  personal  estate,  the  value 
of  which  is  sworn  to  as  authorized  by  law,  Id., 
392,  393,  sees.  15,  16,  22,  the  residue  is  to  be 
valued,  estimated  and  determined  by  the  as- 
sessors. Id.,  393,  394,  sees.  17,  26.  This  is 
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emphatically  a  judicial  act.  The  writ  of  cer- 
tiorari,  at  common  law,  lies  only  to  officers  ex- 
ercising judicial  powers,  and  to  remove  pro- 
ceedings of  that  character.  People  v.  Mayor, 
etc.,  2  Hill,  9.  11;  in  the  Matter  of  Mount  Mor- 
ris Square,  etc.,  Id.,  14,  21,  22.  Yet  all  the  au- 
thorities agree  that  this  writ  lies  to  remove  an 
assessment,  although,  as  the  allowance  of  the 
writ  is  discretionary,  the  court,  on  grounds  of 
public  policy  and  convenience,  will  ordinarily 
1 2O*]  refuse  ihe  writ  in  cases  *of  this  nature. 
People  v.  Supervisors  of  Allegany,  15  Wend., 
198;  People  v.  Supervisors  of  Queens,  1  Hill.195; 
2  Id.,  supra.  The  act  complained  of  in  this 
case  was,  therefore,  a  judicial  determination. 
The  assessors  were  judges  acting  clearly  with- 
in the  scope  and  limit  of  their  authority.  They 
were  not  volunteers,  but  the  duty  was  impera- 
tive and  compulsory;  and  acting,  as  they  did, 
in  the  performance  of  a  public  duty,  in  its  nat- 
ure judicial,  they  were  not  liable  to  an  action, 
however  erroneous  or  wrongful  their  determi- 
nation may  have  been.  This  case  might  be 
disposed  of  on  narrow  ground,  for  there  was 
no  evidence  to  justify  the  conclusion  that  the 
defendants  acted  maliciously  in  fixing  the  val- 
ue of  the  property  of  the  plaintiff  or  of  any 
one  else;  and  surely  it  will  not  be  pretended 
they  were  liable  for  a  mere  error  of  judgment. 
But  I  prefer  to  place  the  decision  on  the  broad 
ground  that  no  public  officer  is  responsible  in 
a  civil  suit,  for  a  judicial  determination,  how- 
ever erroneous  it  may  be,  and  however  malic- 
ious the  motive  which  produced  it.  Such  acts, 
when  corrupt,  may  be  punished  criminally, 
but  the  law  will  not  allow  malice  and  corrup- 
tion to  be  charged  in  a  civil  suit  against  such 
an  officer,  for  what  he  does  in  the  performance 
of  a  judicial  duty.  The  rule  extends  to  judges 
from  the  highest  to  the  lowest,  to  jurors,  and 
to  all  public  officers,  whatever  name  they  may 
bear,  in  the  exercise  of  judicial  power.  It  of 
course  applies  only  where  the  judge  or  officer 
had  jurisdiction  of  the  particular  case,  and 
was  authorized  to  determine  it.  If  he  tran- 
scends the  limits  of  his  authority.he  necessari- 
ly ceases,  in  the  particular  case  to  act  as  a 
judge,  and  is  responsible  for  all  consequences. 
But  with  these  limitations  the  principle  of  ir- 
responsibility, so  far  as  respects  a  civil  reme- 
dy, is  as  old  as  the  common  law  itself.  The 
authorities  on  this  subject  are  almost  innumer- 
able. I  shall  not  attempt  to  state  any  of  them 
in  detail,  but  will  content  myself  by  referring 
generally  to  some  of  the  elementary  works  and 
adjudged  cases,  which  will  be  found  fully  to 
sustain  the  principles  I  have  stated.  Brown, 
Actions  at  Law,  191-200;  1  Chit.  PI.,  7th  Am. 
ed.,  89,  209,  210;  2  Saund.  PI.  &  Ev.,  613;  2 
Stark.  Ev.,  7th  Am.  ed.,  586,  588,  1111.  1112; 
121*]  Broom,  Leg.  Max.,  40,  *48;  Jates  v. 
Lansing,  5  Johns.,  282;  affirmed  in  error,  9  Id., 
394  ;  Cunningham  v.  Bucklin,  8  Cow.,  178  ; 
Easton  v.  Calendar,  11  Wend.,  90;  Wilson  v. 
Mayor  of  N.  T.,  1  Den.,  598;  Stowbattv.  An- 
sell,  Comb.,  116;  Oarnett  v.  Ferrand,  6  B.  & 
C.,  611;  Op.  of  Chief  Justice  North  in  Barnard- 
ston  v.  Soame,  in  the  Exchequer  Chamber,  7 
St.  Tr.,  442,  and  in  1  East.,  555,  n.;  Op.  of 
Burrough.  J.,  in  The  Duke  of  Newcastle  v. 
Clark,  8  Taunt.,  602;  case  of  Floyd  v.  Barker, 
12  Coke,  23;  Evans  v.  Foster,  1  N.  H.,  377  ; 
Dicas  v.  Ld.  Brougham,  6  C.  &  P.,  249; 
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Gwinne  v.  Poole,  2  Lutw. ,  387 ;  Brittain  v. 
Kinnaird,  1  B.  &  B.,  432;  Bigelow  v.  Stearns, 
19  Johns.,  39;  DosiceU  v.  Impey,  1  B.  &  C., 
163. 

The  judgment  of  the  C.  P.  should  be  af- 
firmed. 

Judgment  affirmed. 

Assessors  —  Act  judicially— Jurisdiction  of.  Re- 
viewed-35  N.  Y.,  241 ;  53  N.  Y.,  54,  56 ;  1  Abb.  Pr.,34. 

Criticised— 6  Kan.,  508. 

Explained— 75  N.  Y.,  34. 

Cited  in-51  N.  Y..  15 ;  61  N.  Y.,  269  ;  2  Abb.  App. 
Dec..  172 ;  3  Trans.  App.,  199 ;  4  Lans.,  162 ;  6  Lans., 
291 ;  4  Barb.,  15;  3  How.  Pr.,  348.  349;  41  How.  Pr.. 
497  ;  47  How.  Pr.,  465 ;  1  Abb.  Pr.,  17  ;  4  Abb.  N.  S., 
475 ;  16  Abb.  N.  S.,  71 ;  4  E.  D.  S.,  690 ;  9  Wall,  572 ;  59 
111.,  293 ;  68  111.,  513 :  76  111.,  495. 

Certiorari—  When  urill  lie— Removal  of  assessment 
by.  Cited  in— 5  Denio,  566 ;  19  Barb.,  29 ;  1  Abb.  Pr., 
17  ;  4  E.  D.  S..  690. 

Public  officer— Personal  liability  of —Jurisdiction. 
Explained— 75  N.  Y..  34. 

Followed— 26  Wis.,  398. 

Cited  in— 1  N.  Y.,  548  :  49  Am.  Dec.,  357 :  11  N.  Y., 
573 ;  61  N.  Y.,  439 ;  93  N.  Y..  559 ;  4  Lans.,  162  ;  6  Lans., 
291 ;  1  Hun,  255,  262 ;  7  Hun,  469 ;  8  Hun,  366;  25  Hun, 
615;  26  Hun,  502;  5  Barb.,  610;  7  Barb.,  129,  142;  12 
Barb.,  165,  511 ;  19 Barb..  291 ;  24  Barb.,  422 :  26  Barb., 
594 ;  35  Barb.,  412 ;  38  Barb.,  51 ;  43  Barb.,497  ;  50  Barb., 
576  ;  58  Barb.,  71 ;  4  T.  &  C.,  4 ;  3  How.  Pr. ,  348.  349  ; 
4  How.  Pr.,  378,  388;  32  How.  Pr.,  50;  40  How.  Pr., 
322 ;  47  How.  Pr.,  162 ;  2  Abb.  Pr.,  472  ;  6  Park.,  265  : 
3  Rob.,  92 ;  9  Wall..  572 :  21  Wis.,  690  ;  32  Ind.,  244  ;  16 
Mich..  235;  23  Minn.,  350;  23  Am.  Rep.,  691 ;  44  Mo., 
497 ;  66  Mo.,  295  ;  27  Am.  Rep.,  349 ;  50  Tex.,  500  ;  3& 
Am.  Rep.,  611 ;  56  Cal.,  68 ;  38  Am.  Rep.,  51. 

Also  cited  in-2  Abb.  U.  S.,  100. 


THE  PEOPLE  t>.  HONEYMAN. 

Challenge  of  Juror — For  Principal  Cause — For 
Favor — Indictment  for  Larceny —  Variance. 

Upon  the  trial  of  a  challenge  to  a  juror  for  princi- 
pal cause,  for  having-  formed  and  expressed  an 
opinion  upon  the  guilt  or  innocence  of  the  prison- 
er, the  challenging  party  cannot  ask  the  juror  when 
examined  as  a  witness  whether  he  has  an  impression 
as  to  the  defendant's  guilt  or  innocence. 

Otherwise  when  the  challenge  is  for  favor  on  the 
ground  of  bias. 

Upon  challenges  for  favor  on  account  of  bias,  al- 
though evidence  that  the  juror  has  given  credit  to 
written  or  oral  statements  as  to  the  prisoner's  guilt 
is  admissible  for  the  consideration  of  the  triers,  the 
juror  should  not  be  set  aside  unless  it  is  found  that 
he  has  such  a  settled  opinion  that  he  could  not  ren- 
der a  verdict  upon  the  evidence  alone.  The  case  of 
People  v.  Bodine,  1  Den.,  281,  commented  on  and 
explained. 

Where  an  indictment  for  larceny  charged  the  of- 
fense to  have  been  committed  in  a  vessel  in  the  first 
ward  of  the  City  of  N.  Y.,  and  it  appeared  on  the 
trial  that  it  was  lying  in  the  river  at  a  wharf  in  the 
third  ward ;  held,  not  a  material  variance. 

Citations— 1  Den.,  281 ;  5  Hill,  401. 

pERTIORARI  to  the  N.  Y.  General  Sessions, 
\J  where  the  defendant,  with  three  others, 
was  indicted  for  stealing  a  large  amount  of 
money  in  bank-notes.  The  first  six  counts 
charged  the  offense  to  have  been  committed  in 
a  certain  tow-boat  and  vessel  called  The  Clin- 
ton, lying  and  being  in  the  first  ward  of  the 
City  of  N.  Y.,  in  the  County  of  N.  Y.  The 
seventh  *count  was  for  a  simple  larceny.  [*  1 2  2 
On  the  trial  it  turned  out  that  the  offense  was 
committed  in  a  vessel  lying  at  the  wharf  in  the 
North  river  in  the  third  ward  of  the  city.  The 
defendant  insisted  that  he  was  entitled  to  an 
acquittal  upon  the  first  six  counts  of  the  in- 
dictment, on  account  of  the  variance  as  to  the 
ward  between  the  charge  and  the  proof.  The 
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court  refused  so  to  instruct  the  jury,  and  the 
defendant  excepted. 

In  impaneling  the  jury,  Edward  I.  Rob- 
erts was  challenged  by  the  defendant  for  prin- 
cipal cause,  on  the  ground  of  the  formation 
and  expression  of  an  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner.  The  challenge  was 
denied  by  the  counsel  for  the  people,  and  tried 
by  the  court.  The  defendant  called  Roberts 
as  a  witness  to  prove  the  challenge,  and  asked 
him  the  following  question :  '  'Have  you  formed 
an  impression  that  the  prisoner  participated 
with  Parkinson  [one  of  the  persons  indicted] 
in  the  commission  of  the  crime  charged  in  the 
indictment?"  On  objection  by  the  counsel  for 
the  people,  the  question  was  overruled  by  the 
court,  on  the  ground  that  the  question  should 
be  confined  to  the  facts  alleged  in  the  chal- 
lenge, and  should  be  as  to  the  formation  and 
expression  of  an  opinion.  The  defendant  ex- 
cepted. He  then  put  the  following  question: 
"Is  there  any  impression  on  your  mind  as  to 
the  guilt  or  innocence  of  the  prisoner?"  The 
question  was  overruled  by  the  court,  on  the 
ground  that  it  was  not  a  proper  question  on  a 
challenge  for  principal  cause,  though  it  would 
be  on  a  challenge  for  favor.  The  defendant 
excepted.  The  jury  was  then  challenged  for 
favor  on  the  ground  of  bias  against  the  pris- 
oner. The  challenge  was  denied,  and  triers 
were  appointed.  The  juror  was  sworn  as  a 
witness  for  the  prisoner  to  prove  the  challenge. 
After  he  had  been  examined  by  the  prisoner, 
the  counsel  for  the  people  asked  him  the  fol- 
lowing question:  "Have  you  resting  on  your 
mind  any  bias  for  or  against  the  prisoner  upon 
the  question  of  his  guilt  or  innocence  of  the 
crime  of  which  he  now  stands  charged?"  The 
defendant  objected  to  the  question,  on  the 
ground  that  it  involved  a  mixed  question  of 
law  and  fact;  and  that  it  put  the  witness  in 
the  place  of  the  triers,  and  made  him  judge  of 
the  matter  they  were  sworn  to  determine.  The 
123*]  objection  *was  overruled,  and  the  de- 
fendant excepted.  The  triers  found  that  the 
challenge  was  not  true,  and  the  juror  was 
sworn.  The  prisoner  having  been  convicted 
on  all  of  the  counts,  the  case  was  brought  up 
by  bill  of  exceptions  and  certiorari,  pursuant 
to  the  statute. 

Mr.  D.  Graham,  Jr.,  for  the  prisoner. 
The  decisions  of  the  court  below  on  the  trial 
of  the  challenge  of  the  juror,  were  improper. 
People  v.  Bodine,  1  Den.,  281.  2.  The  place 
where  the  vessel  lay  was  matter  of  local  de- 
scription and,  consequently,  there  was  a  fatal 
variance  between  the  proof  and  the  charge  as 
laid  in  the  first  six  counts.  People  v.  Slater, 
5  Hill,  401.  Stealing  in  a  vessel  or  dwelling 
house  may  be  punished  more  severely  than  a 
simple  larceny.  2  R.  S.,  679,  sec.  64. 

Mr.  J,  McKeon,  District  Atty.,  for  the 
people. 

Per  Curiam.  When  one  speaks  of  an  im- 
pression upon  his  mind,  he  usually  means 
something  which  does  not  amount  to  a  fixed  or 
settled  opinion;  and  nothing  short  of  such  an 
opinion  will  sustain  a  challenge  to  a  juror  for 
principal  cause.  It  may  do  to  inquire  about 
impressions  of  guilt  or  innocence  when  the 
challenge  is  to  the  favor,  but  not  when  it  is 
for  principal  cause.  We  see  no  error  in  the 
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ruling  of  the  court  below  upon  either  of  the 
challenges  to  the  juror. 

It  is  hardly  probable  that  such  questions 
would  have  been  raised,  had  it  not  been  for 
the  unwarrantable  use  which  has  been  made 
of  our  decision  in  the  case  of  Mary  Bodine,  1 
Den.,  281.  In  that  case,  the  Circuit  Court 
failed  to  distinguish  between  challenges  for 
principal  cause,  and  those  to  the  favor.  All 
of  the  challenges  were  for  favor;  and  the  court 
rejected  evidence  tending  to  show  that  the 
juror  did  not  stand  indifferent.  The  evidence 
was  weak  and  inconclusive;  but  still,  as  it 
tended  to  sustain  the  challenge,  we  held  that 
it  should  have  been  received,  and  submitted 
to  the  consideration  of  the  triers  for  what  it 
was  worth.  This  is  no  new  doctrine;  it  is  as 
old  as  the  law  of  trial  by  jury.  And  besides, 
great  pains  were  taken  in  that  *case  to  [*  124- 
guard  against  any  such  use  as  has  since  been 
made  of  the^decision.  It  was  carefully  stated, 
that  "No  opinion  was  intended  to  be  expressed, 
or  even  intimated,  as  to  the  sufficiency  of  the 
various  grounds  of  challenge  to  the  favor, 
which  have  been  mentioned.  That  is  for  the 
triers  alone  to  pass  upon.  These  instances 
show  what  slight  and  indecisive  evidence  of 
bias  is  admissible;  but  after  all,  the  influence 
and  effect  of  what  is  proved,  and  bow  far  it 
may  have  affected  the  mind  of  the  juror,  the 
good  sense  of  the  triers  must  determine." 

If  we  have  not  been  sufficiently  explicit  al- 
ready, recent  events  render  it  proper  to  add 
that  although  evidence  which  tends  to  show  a 
bias  on  the  mind  of  the  juror  must  be  received, 
it  by  no  means  follows  that  the  juror  should 
be  set  aside  by  the  triers  for  slight  causes.  If, 
for  example,  the  juror  has  heard  or  has  read 
in  a  newspaper  that  the  prisoner  is  guilty  of 
the  crime  laid  to  his  charge,  and  has  giveu 
credit  to  the  statement,  the  evidence  of  those 
facts  must  be  received,  and  the  triers  must  not 
be  instructed,  as  matter  of  law,  that  they  are 
not  at  liberty  to  reject  the  juror.  Still,  it 
would  not  be  a  wise  or  judicious  act  on  their 
part  to  set  aside  the  juror,  unless  they  found 
that  he  had  such  a  settled  opinion  concerning 
the  prisoner's  guilt  that  he  could  not  disregard 
what  he  had  read  or  heard  out  of  court,  and 
render  his  verdict  on  the  evidence  alone.  We 
have  never  said  anything,  nor  is  there  any- 
thing in  the  law  of  jury  trials,  which  could 
often  render  it  difficult  to  get  a  jury  in  any 
county,  and  in  any  case,  without  much  loss  of 
time.  When  we  changed  the  venue  last  Jan- 
uary, in  the  case  of  Mary  Bodine,  to  the  County 
of  Orange,  it  was  not  because  we  thought  an 
impartial  jury  could  not  be  obtained  in  the 
City  of  N.  Y.,  but  because  it  was  agreed  by 
the  counsel  on  both  sides  that  it  could  not  be 
done.  It  is  well  known  that  jury  duty  in  the 
City  of  N.  Y.  is  somewhat  burdensome ;  and 
persons  summoned  as  jurors  for  a  trial  which 
is  likely  to  occupy  a  good  deal  of  time  will  be 
very  willing  to  say,  if  it  can  be  done  truly, 
that  they  have  heard  or  read  statements  and 
formed  opinions  concerning  the  prisoner's 
guilt.  But  a'  little  sifting  would  probably  show, 
and  well  instructed  triers  would  undoubtedly 
find,  that  they  were  not  *disqualified  [*125 
to  sit  as  jurors.  Intelligent  and  right  minded 
men,  when  they  enter  the  jury  box,  know  how 
to  lay  aside  what  they  have  heard  and  read 
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out  of  doors,  and  pronounce  their  verdict  upon 
the  evidence,  and  upon  that  alone. 

The  place  where  the  vessel  lay  was  stated  as 
Tenue  merely  ;  and  as  the  offense  proved  was 
in  the  City  and  County  of  N.  Y.,  though  in  a 
different  ward  from  that  mentioned  in  the  in- 
dictment, the  variance  was  not  fatal.  It  would 
have  been  otherwise  if  the  larceny  had  been 
charged  as  committed  in  a  dwelling-house,  for 
that  is  in  its  nature  local.  But  it  is  not  so  of 
a  ship  or  vessel.  The  books  cited  in  People  v. 
Slater,  5  Hill,  401,  favor  this  distinction. 

New  trial  denied. 

Distinguished— 74  N.  Y.,  284. 

Explaihed-1  Park.,  279. 

Cited  in-1  N.  Y.,  385;  49  Am.  Dec.,  344;  36  N.  Y., 
279 ;  67  N.  Y.,  222 ;  80  N.  Y.,  493 ;  2  Trans.  App.,  8 ;  3 
Lans.,  232;  13  Hun,  250;  2  Barb.,  223;  3  Abb.  N.  S., 
372 ;  6  Abb.  N.  C.,  8 ;  4  Park..  109 ;  6  Park.,  243 ;  101 
Mass.,  208. 


WALSH  v.  ADAMS. 

IM.  Fa.  against  One  of  Several  Copartners — 
Power  of  Sheriff  as  to  Partnership  Property — 
Sight  of  Purchaser  at  Sheriff's  Sale — Sale  of 
Whole  Partnership  Property  —  Measure  of 
Sheriff's  Liability. 

On  a  ft.  fa.  asrainst  one  of  several  copartners,  the 
sheriff  may  seize,  take  possession  of  and  remove  the 
goods  of  the  copartnership. 

And  he  may  sell  the  interest  of  the  defendant  in 
the  ft.  fa.  and  deliver  the  goods  to  the  purchaser, 
who  thereby  becomes  a  tenant  in  common  with  the 
other  copartner. 

But  the  right  which  such  purchaser  acquires  in 
the  goods  is  only  the  interest  of  the  defendant  in 
the  judgment  subject  to  the  adjustment  of  the  co- 
partnership concern,  even  though  the  purchase 
was  made  without  notice  that  the  goods  belonged  to 
the  copartnership. 

If  the  sheriff  assume  to  sell  the  whole  interest  in 
the  goods  as  though  they  belonged  to  the  defendant 
in  the  execution,  individually.  Be  is  liable  in  trover 
to  the  other  copartners. 

The  measure  of  damages  in  the  action  against  the 
-sheriff  where  the  goods  of  two  copartners  were 
seized  and  sold  without  qualification  on  a  fi.fa. 
against  one  of  them,  is  one  half  of  the  value  of  the 
goods,  without  regard  to  the  debts  of  the  firm  or 
the  state  of  the  copartnership  accounts. 

Citations— 24  Wend.,  389,  399;  2  Hill,  47,  n.  a;  2 
Swanst.,  587;  3  Bos.  &  P.,  289;  Colly.  Part.,  474; 
Cowp.,  449 ;  1  Salk.,  392 ;  1  Penn.,  198 ;  Story,  Part., 
.sec.  263;  6  Mass..  242;  3  Kent,  Com.,  37,  38,  n.  a;  17 
Ves.,  115,  407 ;  2  Conn.,  523;  1  Sum.,  181, 182, 192 ;  10 
Wend.,  318. 

rp  ROVER,  tried  at  the  Albany  Circuit  in  Jan- 
J.  uary,  1845,  before  Parker,  C.  Judge.  The 
defendant,  as  sheriff  of  Albany  Co.,  seized 
and  sold  certain  personal  property  by  virtue 


NOTE.— Partnership— Sale  of  interest  of  individual 
member  under  execution— The  sheriff  must  seize  the 
•entire  partnership  effects,  so  far  as  necessary,  and  sell 
such  partner's  interest.  Phillips  v.  Cook,  24  Wend., 
389 ;  Burrall  v.  Acker,  23  Wend.,  606  ;  Read  v.  McLan- 
ahan,  47  Super.  Ct.,  275 ;  Caruana  v.  Cohn,  5  Weekly 
Dig.,  78 ;  Atkins  v.  Saxton,  77  N.  Y.,  195 ;  Smith  v. 
Orser,  42  N.  Y.,  132 :  Waddell  v.  Cook,  2  Hill,  48 :  Goll 
v.  Hinten,  &  Abb.  Pr.,  122 ;  TJ.  S.  v.  Williams,  4  Mc- 
Lean, 236 ;  Lee  v.  Bullard,  3  La,  Ann.,  462 ;  Thomas  v. 
Lusk,  13  La.  Ann.,  456 ;  Wiles  v.  Maddox,  26  Mo.,  77. 
See,  also,  Place  v.  Sweetzer,  16  Ohio,  142;  White  v. 
Jones,  38  111.,  159 ;  Wilson  v.  Strobach,  59  Ala..  488 ; 
People's  Bank  v.  Shryock,  48  Md.,  427 ;  Weaver  v. 
Ashcroft,  50  Tex.,  428.  But,  see,  Garvin  v.  Paul,  47 
N.  H.,  158. 

Only  the  partner's  interest  can  be  sold.  Menagh  v. 
Whitwell,  52  N.  Y.,  146;  Witler  v.  Richards,  10 
Conn.,  37  ;  Filley  v.  Phelps,  18  Conn.,  294 ;  Williams 
v.  Gage,  49  Miss.,  777 ;  Gibson  v.  Stevens,  7  N.  H.,  352  ; 
Dower  v.  Stanffer,  2  N.  J.  L.,  198 ;  Pierce  v.  Jackson, 
•6  Mass.,  242. 

See,  generally,  Lindley,  Part.,  689. 
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of  a  fl.  fa.  issued  upon  a  judgment  against 
James  Christie,  and  delivered  it  to  the  pur- 
chaser. The  plaintiff  claimed  that  the  prop- 
erty was  partnership  effects  belonging  to  a 
firm  composed  of  himself  and  *Christie.  [*  1 26 
The  sheriff  had  assumed  to  sell  the  whole  in- 
terest in  the  articles  seized,  considering  them 
the  individual  goods  of  Christie.  There  was 
conflicting  evidence  upon  the  question  wheth- 
er the  property  belonged  to  the  partnership  or 
to  Christie  individually.  The  defendant's  coun- 
sel insisted  that  the  action,  if  sustainable  at 
all,  could  not  be  brought  in  the  name  of  one 
partner,  but  that  both  should  have  joined;  and 
also  that  if  the  plaintiff  was  entitled  to  recover, 
the  measure  of  damages  was  the  value  of  the 
interest  which  Christie  had  in  the  property, 
namely,  one  half  of  its  value  after  the  pay- 
ment of  the  debts  of  the  firm  and  the  settle- 
ment of  the  partnership  account,  and  request- 
ed the  judge  so  to  charge.  The  judge  sub- 
mitted the  question  of  fact  to  the  jury,  and 
declined  to  charge  as  requested  by  the  defend- 
ant's counsel.  He  instructed  them  that  the 
damages,  in  case  they  found  for  the  plaintiff, 
should  be  one  half  of  the  value  of  the  prop- 
erty taken  and  sold,  irrespective  of  the  debts 
of  the  firm  and  of  the  accounts  between  the 
partners.  The  defendant's  counsel  excepted. 
The  jury  found  for  the  plaintiff. 

Mr.  H.  G.  Wheaton,  for  defendant,  moved 
for  a  new  trial  on  a  bill  of  exceptions.  He 
maintained:  1.  That  both  partners  ought  to 
have  joined  in  the  action.  The  principle  upon 
which  the  action  is  sustainable  is  that  by  as- 
suming to  sell  the  entire  property,  when  his 
right  only  extended  to  the  interest  of  one  part- 
ner, the  sheriff  became  a  wrong-doer  and  could 
not  justify  under  the  execution.  Where  one 
without  right  takes  property  belonging  to  sev- 
eral joint  owners,  they  must  all  join  in  the  ac- 
tion. 2.  The  judge  misdirected  the  jury  as  to 
the  measure  of  damages.  The  plaintiff's  in- 
terest may  have  been  merely  nominal.  He 
may  have  drawn  out  all  that  belonged  to  him, 
so  that  upon  the  settlement  of  the  partnership 
accounts  he  would  not  have  been  entitled  to 
anything;  or  the  facts  may  have  shown  that 
he  owned  the  whole  and  that  Christie  had  no 
actual  interest.  The  rule  laid  down  in  the 
charge  was  purely  arbitrary,  having  no  respect 
to  the  real  interest  of  the  plaintiff  in  the  sub- 
ject of  the  suit,  or  to  the  degree  of  injury  sus- 
tained by  him  in  consequence  of  the  act  com- 
plained of.  It  was,  at  all  events,  inapplicable 
to  a*casewhere  the  defendant  did  not  [*127 
know  that  the  goods  were  partnership  prop- 
erty. The  counsel  cited  and  commented  on 
the  cases  of  Phillips  v.  Cook,  24  Wend.,  389, 
and  Waddell  v.  Cook,  2  Hill,  47,  the  former  of 
which  he  said  favored  the  view  he  took  of  the 
case,  and  the  other  was  inapplicable,  being  the 
case  of  joint  owners  and  not  of  partners.  He 
also  referred  to  Story,  Part.,  sec.  90,  et  seq., 
sec.  261,  etseq.,  and  n.  4  to  sec.  263,  to  show 
the  interest  which  the  several  partners  have  in 
partnership  property. 

Messrs.  J.  McKown  and  J.  Van  Buren, 
Atty-Oen. ,  for  the  plaintiff,  relied  upon  Waddell 
v.  Cook,  referred  to  on  the  other  side,  and  the 
note  at  page  49,  and  cited  Wilson  v.  Reed,  3 
Johns.,  175  ;  Melville  v.  Brown,  15  Mass.,  82  ; 
While  v.  Osborn,  21  Wend.,  72  ;  Am.  Jur., 
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in   question,   as  the  individual    property 
Christie,  and  delivered  it  to  the  purchaser. 


Vol.  26,  p.  60.  To  show  that  the  defendant 
could  not  object  to  the  non-joinder  of  Christie, 
they  cited  Colly.,  Part.,  64,  396,  el  seq.(a) 

By  the  Court,  Jewett,  J.  The  defendant, 
as  sheriff,  seized  and  sold  the  entire  property 

of 
It 

has  turned  out  that  the  plaintiff  was  a  partner 
of  Christie,  and  that  the  property  belonged  to 
the  firm,  each  partner  having  an  equal  share 
at  the  time  of  the  levy  and  sale.(i) 

I  consider  it  well  settled  that  upon  an  execu 
tion  against  one  of  several  copartners,  the  sher 
iff  may  take  the  goods  of  the  partnership  in 
execution,  and  sell  the  individual  share  or  in- 
terest of  the  defendant,  and  that  in  so  doing 
he  may  take  possession  of,  remove  and  deliver 
the  entire  property  taken,  to  his  vendee. 
Phillips  v.  Cook,  24  Wend.,  389  ;  Waddell  v. 
Cook,  2  Hill,  47,  n.  a.  As  soon  as  the  goods 
are  taken  in  execution,  the  partnership,  as  it 
respects  those  goods,  is  at  an  end,  and  the 
1 528*]  creditor  becomes  *a  tenant  in  common 
with  the  other  partners  and  so  continues  until 
the  sale.  Skip  v.  Harwood,  2  Swanst.,  587; 
Chapman  "v.  Koops,  3  Bos.  &  P.,  289  ;  Colly. 
Part.,  474.' 

The  sheriff,  by  virtue  of  his  levy,  has  a  spe- 
cial property  in  the  goods  which  enables  him  to 
maintain  trespass  or  trover  for  them,  and  is 
deemed  the  legal  agent  for  the  sale.  Colly. 
Part. ,  474.  When  the  goods  are  sold  by  the 
sheriff, the  purchaser  becomes  a  tenant  in  com- 
mon with  the  other  partners.  Fox  v.  Hanbury, 
Cowp.,  449;  Heydon  v.  Heydon,  1  Salk.,  392; 
Phillips  v.  Cook,  supra.  He  is  entitled,  not  to 
the  goods  of  the  partnership,  but  to  the  inter- 
est in  the  goods  of  the  partner  against  whom 
the  execution  was,  incumbered  with  the  joint 
debts  of  the  partnership,  and  subject  to  ac- 
count for  the  full  value  in  favor  of  partners, 
or  through  them  to  creditors.  See  cases  last 
cited,  and  Doner  v.  Stauffer,  1  Pa.,  198;  Story, 
Part.,  sec.  263;  Pierce  v.  Jackson,  6  Mass.,  242, 
3  Kent,  Com.,  37  (c) 

The  right  of  the  separate  creditor  depends 
upon  the  interest  which  each  partner  had  in 
the  partnership  property,  and  such  creditor 
can  have  nothing  but  what  his  debtor  had 
therein;  Ex parte  King,  17  Ves.,  115;  and  nei- 
ther party  has  anything  separately,  in  the  cor- 
pus of  the  partnership  effects;  but  the  interest 
of  each  is  only  his  share  of  what  remains  aft- 
er the  partnership  accounts  are  taken;  Church 
v.  Knox,  2  Conn.,  523;  Ex  parte  Hamper,  17 
Ves.,  407;  and  this  whether  the  purchaser  had 
notice  of  the  partnership  or  not. 

(a)  And  see  5  Hill,  59  n. 

(b)  In  the  absence  of  proof  to  the  contrary,  each 
partner  is  presumed  to  be  equally  interested  in  the 
partnership  funds  and  property.    Gould  v.  Gould, 
6  Wend.,  363 ;  Peacock  v.Peacock,  16  Ves..  49 ; 3  Kent, 
Com.,  6. 

(c)  In  Garbett  v.  Veale,  5  Ad.  &  Ell.  N.  S.,  408,  goods 
belonging  to  a  copartnership  were  taken  on  a  ft,,  fa. 
against  one  of  the  two  partners,  and  before  the  sale 
both  partners  became  bankrupt.    The  assignee  un- 
der the  commission  took  the  goods  out  of  the  hands 
of  the  sheriff  and  sold  them,  upon  which  the  cred- 
itor in  the  fi.  fa.  brought  an  action  for  money  had 
and  received  against  the  assignee,  and  had  a  ver- 
dict.   The  Court  of  K.  B.,  however,  held  that  the 
action  could  not  be  maintained  until  an  account 
had  been  taken,  which  they  said  could  not  be  done 
iu  a  court  of  law,  except  by  consent  of  both  parties, 
and  directed  a  nonsuit  to  be  entered. 
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I  am  aware  that  the  late  Mr.  J.  Cowen,  in 
Phillips  v.  Cook,  supra  at  p.  399,  referred  to 
Hoxie  v.  Carr,  1  Sumn.,  181,  as  authority  for 
his  remark  that  "  a  purchaser  [of  partnership 
effects  on  execution  against  one  partner]  with- 
out notice  holds  *discharged  of  the  [*129 
lien;"  and  again  at  p.  407:  "  If  they  are  part- 
nership goods  and  that  known  to  him  [the  pur- 
chaser], equity  will,  under  the  circumstances, 
hold  him  to  account  for  the  full  value  in  favor 
of  partners,  or  through  them  to  their  credit- 
ors." The  remark  that  the  accountability  of 
the  purchaser  of  chattels  on  execution  of  the 
interest  of  one  partner  in  the  goods,  depends 
upon  notice,  I  think,  with  great  deference,  is 
not  supported  by  the  principles  of  the  case  to 
which  the  learned  judge  referred.  The  prin- 
ciple alluded  to  was  there  applied  to  a  pur- 
chase of  real  estate  of  a  copartnership,  the 
title  to  which  was  vested  in  one  partner.  It 
was  held,  that  "  In  cases  where  the  real  estate 
is  purchased  for  partnership  purposes,  and  on 
partnership  account,  it  is  wholly  immaterial, 
in  the  view  of  a  court  of  equity,  in  whose 
name  or  names  the  purchase  is  made,  whether 
of  one  partner  or  all,  whether  in  the  name  of  a 
stranger  or  of  one  of  the  firm.  In  either  case — 
let  the  legal  title  be  vested  in  whom  it  may- 
it  is  in  equity  deemed  partnership  property, 
and  the  partners  are  the  cestuis  que  trust.  A 
court  of  law  may,  nay  must  view  it,  in  gen- 
eral, only  according  to  the  .legal  title  ;  and  if 
the  legal  title  is  vested  in  one  partner,  a  bona 
fide  purchaser  from  him  of  the  real  estate, 
having  no  notice,  either  express  or  construct- 
ive, of  its  being  partnership  property,  will  be 
entitled  to  hold  it  free  from  any  partnership 
claim.  But  if  the  purchaser  has  such  notice 
he  is  clearly  bound  by  the  trust,  and  takes  the 
property  cum  onere,  like  every  other  purchaser 
of  a  trust  estate."  1  Sumn.,  182,  192;  see,  also, 
3  Kent,  Com.,  38,  n.  a. 

Although  the  sheriff  may  seize  the  whole, 
because  the  share  of  each  being  undivided 
cannot  be  known,  he  can  sell  only  the  part  of 
him  against  whom  the  judgment  and  execu- 
tion was  had,  without  subjecting  himself  to 
an  action  by  the  injured  party  for  such  wrong. 
Wheeler  v.  McFarland,  10  Wend.,  318  ;  Wad- 
dell  v.  Cook,  and  Phillips  v.  Cook,  supra.(d) 

As  to  the  question  of  damages,  I  entertain 


trol  the  question  in  this  case.  Under  that  rule 
the  plaintiff  was  entitled  to  recover  the  value 
of  his  ^undivided  share  in  the  proper-  [*13O 
ty  converted  by  the  defendant,  irrespective  of 
the  question  whether  the  partnership  was  or 
was  not  solvent,  and  without  regard  to  the 
state  of  the  partnership  accounts. 
New  trial  denied. 

Levy  upon  partnership  property  under  execution 
against  one  partner.  Distinguished— 11  N.  Y.,  508. 

Reviewed— 1  T.  &  C.,  520. 

Cited  in— 16  Hun,  165, 166 ;  11  How.  Pr.,  47  ;  1  Abb. 
Pr.,  162 ;  2  Duer,  106 ;  3  Duer,  53. 

Sale  and  delivery  of  possession  to  purchaser.  Cited 
in— 1  N.  Y.,  28 ;  16  Hun,  165, 166 ;  4  Rob.,  123 ;  8  W. 
Dig.,  26. 

Purchaser— Relation  and  interest  of.  Cited  in— 12 
N.  Y.,  457 ;  49  N.  Y.,  543 ;  19  Abb.  Pr.,  181 ;  8  \V.  Dig., 

Sheriff— Sale  of  whole  interest  by— Liability  in 
rover.  Cited  in— 16  Hun,  165, 166  ;  15  Barb.,  598 ;  27 
Wis.,  267. 

Also  cited  in— 4  Barb..  589 ;  47  Super.,  279. 

(d)  And  see,  Johnson  v.  Evans,  7  Mann.  &  G.,  240. 
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NORTON  AND  NORTON  t>.  COONS. 

Co-Sureties— Contribution— When  Law  Implies 
Promise. 

One  of  several  co-sureties  who  pays  the  debt  may 
call  upon  the  other  sureties  for  contribution,  wheth- 
er they  were  bound  jointly  or  severally,  and  wheth- 
er by  the  same  or  by  different  instruments.  Per 
Bronson.  Ch.  J. 

And  although  they  became  sureties  for  the  same 
debt  at  different  times. 

And  a  co-surety  is  liable,  although  the  one  who 
paid  the  debt,  and  who  sues  for  contribution,  did 
not  know  at  the  time  he  became  such  that  the  de- 
fendant was  also  a  surety. 

And  where  one  wishing  to  borrow  money  made 
and  signed  a  joint  and  several  promissory  note, 
which  he  procured  to  be  signed  by  the  plaintiffs, 
and  afterwards— to  satisfy  the  lender,  but  without 
the  knowledge  of  the  plaintiffs— by  the  defendant, 
and  then  obtained  the  money  on  the  note,  which  the 
plaintiffs  at  its  maturity  were  compelled  to  pay ; 
held,  that  the  plaintiffs  could  maintain  an  action 
against  the  defendant  for  contribution ;  and  that 
the  defendant  was  holder,  notwithstanding  he 
signed  under  a  representation  by  the  principal  that 
the  plaintiffs  would  be  primarily  liable. 

A  second  surety  may  qualify  his  obligation  in 
such  a  manner  as  not  to  be  liable  to  the  first ;  but 
then  if  he  has  the  debt  to  pay  he  cannot  call  upon 
the  others.  Per  Bronson,  Ch.  J. 

Where  there  is  a  legal  right  to  demand  money, 
and  no  other  remedy  than  an  action  ex  contractu, 
the  law,  for  the  purpose  of  the  remedy,  will  imply 
a  promise  of  payment. 

Citations— 2  Bos.  &  P.,  268. 270 ;  1  Cox,  318 ;  4  J  ohns. 
Ch.,  334 ;  6  Mees.  &  W.,  167 ;  2  Swanst.,  193 : 3  Wend., 
397;  2  Vt.,  213;  13  Wend.,  400;  14  Ves..  160;  Story, 
Cont.,  sec.  584 ;  Pit.  Pr.  &  Sur.,  147 ;  2  Freem.,  97 ;  1 
East,  220 ;  17  Mass.,  464 :  Chit.  Cont.,  24,  2d  ed.,  1842. 

A  SSUMPSIT  tried  before  Parker,  C.  Judge, 
J\.  at  the  Rensselaer  Circuit,  in  April,  1844. 
The  plaintiffs  sued  for  contribution,  as  co- 
sureties with  the  defendant,  in  the  following 
promissory  note: 

"  $1,000.  One  year  after  date  we  jointly  and 
severally  promise  to  pay  to  the  order  of  Olive 
Eldridge  one  thousand  dollars,  for  value  re- 
ceived. Troy,  March  31st,  1841,  with  interest. 

SCHUYLER  &  AKIN. 

B.  &  A.  NORTON. 

JOSEPH  H.  COONS." 

131*]  *Schuyler  &  Akin  were  principal 
debtors.  They  applied  to  Miss  Eldridge  for 
the  loan  of  $1,000,  and  offered  to  give  the 
plaintiffs  as  sureties ;  but  she  did  not  know 
them,  and  required  that  the  defendant's  name 
should  also  be  furnished.  S.  &  A.  drew  and 
signed  the  note,  and  the  plaintiffs  signed  it  as 
sureties.  The  plaintiffs  did  not  then  know  that 
the  defendant  was  to^ign  ;  nor  had  the  de- 
fendant agreed  to  do  so.  Two  days  afterwards, 
Schuyler  &  Akin  saw  the  defendant  and  asked 
him  to  sign  the  note,  and  told  him  that  Miss 
Eldridge  required  his  name.  The  defendant 
did  not  like  to  sign  the  note,  as  it  was  drawn 
jointly  and  severally.  S.  &  A.  told  him  he 
would  run  no  risk  at  all,  as  the  plaintiffs  were 
abundantly  responsible;  and  that  he  would  not 
be  liable  so  long  as  they  were  responsible.  The 
defendant  said  it  was  something  he  would  not 
do  for  every  body;  but  as  he  had  dealt  a  good 
deal  with  S.  &  A.,  and  if  he  run  no  risk,  he 
would  do  it.  S.  &  A.  told  him  his  name  was 
wanted  to  satisfy  Miss  Eldridge  that  the  note 
was  good  ;  and  upon  these  considerations,  as 
the  witness  expressed  it,  the  defendant  put  his 


NOTE.— Contribution.    See,  Bradley  v.  Burwell, 
ante,  61,  note. 
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name  to  the  note.  S.  &  A.  failed  within  a  few 
months  ;  and  the  plaintiffs  were  afterwards 
compelled  to,  and  did  pay  and  take  up  the  note. 
After  S.  &  A.  failed,  the  defendant  said  he  was 
on  the  note  with  other  men,  and  expected  to 
lose  one  half  of  it,  unless  S.  &  A.  would  secure 
him  as  they  had  promised  to  do. 

The  judge  charged  the  jury,  among  other 
things,  that  if  it  was  the  understanding  of  the 
plaintiffs  when  they  signed  the  note  that  they 
were  to  be,  or  if  they  intended  to  be  the  sole 
sureties  of  Schuyler  &  Akin,  and  did  not  know 
that  the  defendant  was  to  sign  the  note,  and 
the  defendant  subsequently  signed  without  the 
knowledge  of  the  plaintiffs,  under  an  agree- 
ment with  Schuyler  &  Akin  that  he  was  only 
to  be  responsible  in  case  the  plaintiffs  were  un- 
able to  pay,  and  signed  to  satisfy  Miss  Eldridge, 
then  the  defendant  was  not  such  a  co  surety  as 
would  make  him  liable  to  contribution  to  the 
plaintiffs;  and  in  such  case  that  it  was  not  nec- 
essary to  show  an  express  agreement  made  be- 
tween the  plaintiffs  and  the  defendant,  as  to 
their  relative  liability  *on  the  note.  [*132 
The  jury  found  a  verdict  for  the  defendant  ; 
and  the  plaintiffs  move  for  a  new  trial  on  a  bill 
of  exceptions. 

Messrs.  J.  Millard  and  G.  Stow,  for  plaint- 
iffs. 

Mr.  H.  Z.  Hayner,  for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  The  doc- 
trine of  contribution  among  sureties  is  found- 
ed on  a  general  principle  of  equity  and  jus- 
tice. Sureties  are  in  cequali  jure,  and  must 
bear  the  burden  equally.  Contribution  may 
be  enforced  whether  they  were  bound  jointly 
or  severally;  by  the  same,  or  by  different  instru- 
ments ;  and  although  the  party  who  sues  did 
not  know  at  the  time  he  became  a  surety,  that 
the  defendant  was  also  a  surety.  The  order  of 
time  in  which  they  became  bound  is  not  a  ma- 
terial inquiry.  The  only  question  is,  whether 
they  were  in  fact  sureties  for  a  principal  debt- 
or, and  in  relation  to  one  and  the  same  trans- 
action. Courts  of  law  have  borrowed  their  ju- 
risdiction on  this  subject  from  courts  of  equity; 
and  along  with  it  they  have  taken  the  maxim 
that  equality  is  equity.  The  obligation  to  con- 
tribute may.  of  course, be  modified  by  contract 
between  the  sureties;  and  without  any  contract, 
a  second  surety  may  enter  into  the  obligation- 
for  his  principal  in  such  a  form  that  the  first 
surety  cannot  call  on  him  for  contribution. 
But  that  is  only  where.by  the  terms  of  his  un- 
dertaking.he  treats  all  those  who  have  preceded 
him  as  principal  debtors.  And  in  such  a  case, 
as  he  refuses  to  take  upon  himself  the  burden  of 
a  co-surety,  he  renounces  the  benefit  incident  to 
that  relation.  If  he  will  not  contribute  when 
the  other  surety  pays  the  debt,  he  shall  not 
have  contribution  when  he  pays  it  himself. 
These  principles  will  be  sufficiently  illustrated 
and  established  by  a  reference  to  a  few  cases. 
Deeringv.EarlofWinchelsea,  2Bos.&  P.,270;  S. 
C.,l  Cox,  318;  Campbell  v.  Mesier,  4  Johns.  Ch., 
334;  Dames  v.  Humphreys,  6  Mees.  &  W.,167; 
Mayhew  v.  Crickett,  2  Swanst.,  193;  Warner  v. 
Price,  3  Wend.,  397;  Lapham  v.  Barnes,  2  Vt., 
213;  Harris  v.  Warner,  13  Wend.,  400  ;  Cray- 
tfiorne  v.  Swinburne,  14  Ves., 160;  Story,  Cont., 
*sec.  584  ;  Pitman,  Pr.  &  Su.,  147.  [*133 
The  defendant  relies  with  confidence  on  the- 
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case  of  Harris  v.  Warner,  13  Wend.,  400, where 
it  was  held  that  the  defendant,  who  was  the 
last  of  four  sureties  for  Hovey.in  a  joint  prom- 
issory note,  was  not  bound  to  make  contribu- 
tion to  the  plaintiff,  who  was  the  first  surety, 
and  had  paid  the  debt.  But  in  that  case,  the 
defendant  expressly  qualified  his  undertaking, 
by  adding  to  his  signature  the  words,  "surety 
for  the  above  names."  The  decision  went  upon 
the  ground,  that  having  the  right  to  qualify 
his  contract  as  he  pleased,  he  refused  to  sign 
as  a  co-surety  with  the  others,  and  signed  as 
surety  for  all  who  preceded  him — sureties  as 
well  as  principal.  And  as  he  refused  to  con- 
tract as  a  co-surety,  and  was  exempt  from  the 
burden  incident  to  that  relation,  it  was  agreed 
that  he  would  have  had  no  remedy  against  the 
other  sureties,  had  the  debt  of  the  principal 
been  collected  from  him.  The  case  in  Vesey 
also  goes  upon  the  ground  that  the  defendant 
had  restricted  his  liability  as  a  surety,  by  the 
form  in  which  he  entered  into  the  contract. 
The  plaintiff  and  principal  debtor  first  exe- 
cuted a  joint  and  several  bond  to  the  creditor; 
and  the  defendant  then  made  his  several  bond 
to  the  creditor,  with  a  condition  to  pay  if  nei- 
ther of  the  obligors  in  the  first  bond  paid  the 
debt.  Ld.  Eldon  held  that  the  defendant  was 
not  a  co-surety  with  the  plaintiff;  but  a  surety 
for  the  plaintiff,  as  well  as  for  the  principal 
debtor.  He  laid  some  stress  upon  the  parol 
evidence  which  was  given  of  what  passed  be- 
tween the  creditor  and  the  defendant  at  the 
time  he  gave  the  bond.  That  case  is  directly 

in  conflict  with  Cookv. ,  2  Freeman,  97, 

and  might,  I  think,  very  well  have  been  de- 
cided the  other  way.  But  it  is  enough  for  the 
present, that  it  does  not  touch  the  casein  hand. 
Here  the  sureties  are  all  bound  by  one  con- 
tract; and  there  is  nothing  in  the  form  of  the 
defendant's  undertaking  to  show  that  he  did 
not  intend  to  become  a  co-surety  with  the 
plaintiffs,  with  all  the  rights  and  liabilities  in- 
cident to  that  relation. 

It  is  of  no  consequence  in  a  legal  point  of 
view,  that  the  plaintiffs  did  not  Know  when 
they  signed  the  note  that  the  defendant  was 
also  to  be  a  surety.  The  defendant  madehim- 
134*]  self  a  co-surety  *by  becoming  a  party 
to  the  same  con  tract,  without  any  qualification 
of  his  undertaking.  This  was  admitted  by  Ld. 
Eldon  in  Craythornev.  Swinburne,  14  Ves.,160; 
and  is  abundantly  established  by  Warner  v. 
Price,  3  Wend.,  397,  and  Lapham  v.  Barnes,  2 
Vt.,  213.  The  last  case  goes  much  beyond  the 
one  at  bar;  for  there  the  second  surety  did  not 
sign  the  note  until  after  it  had  become  a  valid 
security  in  the  hands  of  the  creditor  ;  while 
here  the  note  never  had  any  vitality  until  aft- 
er all  the  parties  had  signed  it. 

Nor  do  I  see  that  what  passed  between  the 
principal  debtors  and  the  defendant  can  in  any 
way  affect  the  question.  Notwithstanding 
all  that  was  said,  the  defendant  did  become  a 
co-surety  with  the  plaintiffs;  and  by  that  act 
he  acquired  all  the  rights,  and  became  subject 
to  all  the  liabilities  incident  to  that  relation. 
The  mistake  which  Schuyler  &  Akin  made 
when  they  undertook  to  expound  the  law,  by 
telling  the  defendant  what  would  be  the  force 
or  effect  of  his  contract,  could  not  change  or 
modify  the  contract  itself , nor  the  consequences 
which  must  flow  from  it. 
DENIO  3. 


Much  stress  is  laid  upon  the  fact  that  this  is 
an  action  of  assumpsit,  and  the  circumstances 
are  such  as  to  repel  the  idea  that  a  promise  to 
contribute  was  ever  made.  But  when  it  was 
settled  that  courts  of  law  would  enforce  con- 
tribution between  sureties,  what  was  before 
only  an  equitable,  became  a  legal  obligation  ; 
and  where  there  is  a  legal  right  to  demand  a 
sum  of  money,  and  there  is  no  other  remedy, 
the  law  will  for  all  the  purposes  of  a  remedy, 
imply  a  promise  of  payment.  Birkley  v.  Pres- 
grave,  1  East,  220;  Bachelder  v.  Fisk,  17  Mass., 
464;  Cowellv.  Edwards,  2 Bos.  &P.,  268;  Chit. 
Cont.,  24,  ed.  1842.  We  think  the  plaintiffs 
are  entitled  to  recover. 

New  trial  granted. 

Affirming— 6  N.  Y.,  33. 

Co-sureties— Contribution  between.  Explained— 84 
N.  Y.,  366. 

Followed— 14  Hun,  431. 

Cited  in— 1  N.  Y.,  601 ;  12  N.  Y.,  466 ;  13  N.  Y.,  66 ; 
16  N. Y.,  449 ;  37  N.Y.,499 ;  57  N.  Y.,  215 ;  15  Am.  Kep.. 
480 ;  57  N. Y.,  337  ;  5  Trans.  App.,  190 ;  9  Barb.,  511 ;  38 
How.  Pr.,  8 ;  75  111.,  150 ;  31  Ind.,  86 :  32  Ind.,  336 ;  2 
Am.  Rep.,  355 ;  40  Conn.,  552 ;  16  Am.  Rep.,  81. 

Second  surety— May  qualify  obligation.— Cited  in 
—10  N.  Y.,  276 ;  42  N.  Y.,  489 ;  1  Am.  Rep.,  572. 


*VAN  RENSSELAER 
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Reservation  of  Rent,  upon  Conveyance  in  Fee — 
When  Apportionable — When  Extinguished — 
Services — Action  of  Covenant — Pleading. 

Rent  reserved  upon  a  conveyance  in  fee  is  subject 
to  be  apportioned,  either  by  severance  of  the  land 
out  of  which  it  issues,  or  of  the  estate  of  the  lessee 
to  which  it  is  incident. 

Accordingly  held,  that  one  who  had  become  the 
assignee  of  the  estate  of  the  lessee  in  a  part  of  the 
premises  conveyed  by  a  lease  in  fee  was  liable  in 
covenant  to  the  devisee  of  the  lessor  for  a  propor- 
tionate part  of  the  rent  reserved. 

But  services  to  be  rendered  by  the  lessee  (e.  g., 
"one  day's  service  with  carriage  and  horses")  are  in- 
divisible and  cannot  be  apportioned. 

If  the  lessor's  interest  is  severed,  as  in  the  case  of 
his  purchasing  a  part  of  the  land  leased,  the  service 
cannot  be  apportioned,  but  it  seems  is  extinguished. 
Per  Jewett,  J. 

But  if  the  lessee  assign  a  part  of  the  premises  the 
services  multiply. 

In  covenant  for  non-payment  of  rent  reserved  by 
a  lease,  either  against  the  lessee  or  an  assignee,  the 
premises  leased  need  not  be  described,  but  may  be 
referred  to  as  certain  premises  particularly  described 
in  said  indenture. 

Where  the  action  was  against  the  assignee  of  a 
part,  and  the  premises  of  which  he  was  alleged  to  be 
the  assignee  were  described  as  "  seventy  acres  of  the 
southerly  side  of  the  said  demised  premises,"  held 
sufficient. 

But  a  count  stating  that  all  the  right,  etc.,  of  the 
lessee  of,  in  and  to  the  said  demised  premises  or  some 
part  thereof  had  come  to  the  defendant  by  assign- 
ment was  held  bad  for  being  in  the  alternative. 

Semble  that  an  averment  that  all  the  estate  of  the 
lessee  in  a  great  part  of  the  demised  premises  would 
be  sufficient,  under  the  rule  that  a  party  need  not  in 
pleading,  show  the  precise  estate  of  his  adversary. 
Per  Jewett,  J. 

And  where  the  declaration  in  such  a  case  contained 
an  averment  that  a  certain  amount  of  rent  for  a  par- 
ticular time  stated,  for  that  part  and  proportion  of 
the  said  premises  of  which  the  defendant  was  as- 
signee, had  accrued  and  become  due  and  was  in  ar- 
rear,  held  a  sufficient  averment  of  the  proportion  of 
the  rent  payable  by  the  defendant. 

But  a  count  stating  that  a  certain  sum  was  due  for 
the  said  demised  premises  was  held  bad. 

In  an  action  against  the  assignee  of  the  lessee,  it 
is  unnecessary  to  state  that  the  latter  had  not  paid 
the  rent. 

Citations— 3  Kent,Com..5th  ed..  460, 469 ;  2  Bl.  Com,. 
41 ;  3  Man.  &  G..  297 ;  1  Vent.,  276 :  1  Whart.,  337 ;  2 
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East,  375 ;  5  Barn.  &  C.,  479 :  2  Paige,  78 ;  1  DalL,  210 ; 

1  Wash.  C.  C..  375 :  Com.  Dig.,  tit.  Covenant,  C,  3 ;  5 
Co..  24  b ;  2  Bac.  Abr..  ed.  1843,  tit.  Covenant,  E,  3,  n.; 

2  Penn.,  23 ;  2  Saund.,  182,  ?i.  1 ;  1  Co.  Litt.,  Phil,  ed., 
1836,  pp.  539. 545, 546 ;  Gilb.  Rents,  163, 165, 170 ;  7  Com. 
Dig.,  493,  tit.  Suspension,  G. ;  1  Saund.,  233,  n.  2 ;  2 
Chit.  PI.,  1»4, 195,  Day  ed.,  1812 ;  Cowp.,  665 ;  6  Halst., 
262 ;  6  Johns..  105 ;  Steph.  PL,  387,  n.  2 ;  3  Maule  &  S., 
110 ;  3  T.  R.,  766 ;  1  Chit.  PL,  238,  239. 

p OVEN ANT  by  the  devisee  of  the  lessor 
\J  against  an  assignee  of  the  lessee,  for  rent 
and  services  in  arrear.  The  defendant  de- 
murred to  the  second,  third  and  fourth  counts 
of  the  declaration.  The  second  count  stated 
that  September  24,  1798,  at,  etc.,  Stephen  Van 
Rensselaer  in  his  lifetime  by  a  certain  inden- 
ture, etc.,  of  which  a  profert  in  curia  is  made, 
136*]  demised  and  *granted  in  fee  to  Joseph 
Bradley,  his  heirs  and  assigns,  "certain  prem- 
ises with  the  appurtenances  particularly  de 
scribed  in  the  said  last  mentioned  indenture, 
situate  in  the  Town  of  Bern,  in  the  County  of 
Albany;"  "yielding  and  paying  therefor,"  an- 
nually on  the  second  day  of  January  in  each 
year,  to  the  lessor,  his  heirs  and  assigns,  twen- 
ty-two and  an  half  bushels  of  good  clean  mer- 
chantable winter  wheat,  and  four  fat  fowls,  to 
be  delivered  at  the  mansion  house,  etc.,  "  and 
performing  one  day's  service  with  carriage  and 
horses."  A  covenant  by  the  lessee  to  pay  the 
rent,  etc.,  is  then  set  out,  after  which  there  is 
an  averment  as  follows:  "that  after  the  making 
of  the  said  last  mentioned  indenture,  and  be- 
fore the  death  of  the  said  Stephen  Van  Rens- 
selaer, to  wit:  on  the  first  day  of  January,1830, 
at  the  place  aforesaid,  all  the  right,  title  and 
interest  of  the  said  Joseph  Bradley,  of,  in  and 
to  seventy  acres  of  the  southerly  side  of  the 
said  demised  premises  of  equal  value  by  the 
acre  with  the  rest  of  the  said  demised  premises 
with  the  appurtenances  by  assignment  thereof 
legally  came  to  and  vested  in  the  defendant." 
Then  follows  an  averment  that  the  lessor  by 
his  last  will  and  testament,  devised  to  the 
plaintiff,  his  heirs  and  assigns,  "the  said  rent 
and  all  the  estate  of  him  the  said"  lessor,  of,  in 
and  to  the  demised  premises,  and  that  the  tes- 
tator died  seised  January  26,  1839,  whereby 
the  plaintiff  became  seised  of  the  rent,  with 
general  ayerments  of  performance  by  the  les- 
sor and  by  the  plain  tiff  and  of  non-performance 
by  the  defendant;  and  the  statement  of  a  breach 
in  these  words:  "He,  the  said  plaintiff,  in  fact 
says,  that  after  the  making  of  the  said  indent- 
ure and  after  the  death  of  the  said  Stephen  Van 
Rensselaer,  deceased,  and  after  the  defendant 
became  assignee  as  aforesaid  of  the  said  sev- 
enty acres  part  of  the  said  premises,  to  wit : 
on  the  second  day  of  January,  now  last  past, 
forty-five  bushels  of  good  clean  merchantable 
winter  wheat,  eight  fat  fowls,  and  two  days' 
service  with  carriage  and  horses,  of  the  value 
of  one  hundred  dollars, for  the  rent  of  that  part 
and  proportion  of  the  said  premises  of  which 
the  defendant  became  assignee  as  aforesaid, and 
which  had  accrued  and  become  due  after  the 
death  of  the  said  Stephen  Van  Rensselaer,  and 
after  the  defendant  became  assignee  as  afore- 
137*]  said  *wereand  are  in  arrear  and  unpaid 
to  the  plaintiff,"  "which  said  forty-five  bush- 
els [repeating  the  rent  and  services]  or  any 
part  thereof  the  defendant  has  not  paid  to  the 
plaintiff,  but  to  do  so  has  wholly  refused  and 
still  refuses,  contrary,"  etc. 
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The  third  count  varies  from  the  second  in 
the  statement  of  the  extent  of  the  defendant's 
interest  as  assignee.  In  this  respect  it  avers 
"that  on,  etc.,  all  the  estate,  right,  title  and  in- 
terest of  the  said  Joseph  Bradley,  of,  in  and  to 
the  said  demised  premises  with  the  appurte- 
nances, by  assignment  thereof  legally  came  to 
and  vested  in  the  defendant,  and  which  said 
premises  are  now  in  the  possession  of  the  said 
defendant;  saving  and  excepting  thirty-one 
and  a  half  acres  parcel  thereof  heretofore  sold 
to  one  Calvin  Jones,  and  sixty  acres  other  par- 
cel thereof  heretofore  sold  to  Elam  Bradley." 
In  the  averment  of  the  rent  and  services  in  ar- 
rear, for  the  non-payment  of  which  the  breach 
is  assigned,  it  is  alleged  that  after  the  defend- 
ant became  assignee  as  aforesaid,  to  wit :  on, 
etc.,  ninety  bushels  of  wheat.etc.,  "of  the  rent 
for  the  said  premises,"  for  four  years  ending, 
etc.,  had  accrued  and  become  due  and  was  still 
in  arrear  and  unpaid  to  the  plaintiff. 

The  fourth  count  sets  out  the  defendant's 
interest  as  assignee  as  follows:  "that  after  the 
making  of  the  said  last  mentioned  indenture 
and  before  the  death  of  the  said  Stephen  Van 
Ransselaer,  to  wit  :  on,  etc.,  "all  the  right, 
title  and  interest  of  the  said  Joseph  Bradley, 
the  party  of  the  second  part  to  the  said  indent- 
ure, of,  in  and  to  the  said  demised  premises 
or  some  part  thereof,  with  the  appurtenances, 
by  assignment  thereof,  legally  came  to  and 
vested  in  the  defendant."  In  other  respects 
the  three  counts  are  substantially  alike. 

The  objections  relied  on  by  the  defendant's 
counsel  and  noticed  in  the  opinion  of  the  court, 
are  specified  as  causes  of  demurrer.  The 
plaintiff  joined  in  demurrer. 

Mr.  R.  W.  Peckham,  for  defendant.  1. 
Covenant  for  rent  in  arrear  cannot  be  sustained 
against  the  assignee  of  the  lessee  of  a  part  of 
the  demised  premises.  The  statute  enabling 
grantees  of  the  reversion  to  take  advantage  of 
covenants  in  the  lease,  against  the  lessee,  his 
representatives  and  assigns,  does  not  give  an 
*action  against  the  assignee  of  a  part.  [*138 
Stat.  32  Hen.  VIII.,  ch.  34;  1  R.  L.,  363;  1  R. 
S.,  747,  sees.  23,  24.  It  has  been  repeatedly 
determined  that  the  assignee  of  a  part  of  the 
term  or  a  mortgagee  is  not  liable  for  rent  in 
arrear  or  other  breach  of  the  covenants  in  the 
lease.  See  the  cases  collected  in  7  Petersd. 
Abr.,  190;  Eaton  v.  Jaques,  Doug., 455.  There 
are  other  sufficient  remedies  to  enable  the  land- 
lord to  recover  his  rent.  He  may  re  enter  for 
the  condition  broken.  In  Hare  v.  Uator,  Cowp., 
766,  decided  as  late  as  1778,  it  was  considered 
as  a  doubtful  point  whether  the  assignee  of  a 
part  of  the  premises  could  be  sued  upon  the 
covenants  in  the  lease.  It  is  true  that  it  is  said 
in  Woodf.  Land.  &  T.,  p.  349,  that  the  action 
will  lie  against  the  assignee  of  a  part,  but  the 
authorities  cited,  2  East,  575,  and  Cro.  Eliz., 
633,  do  not  sustain  the  position.  But  however 
it  may  be  as  to  the  rent,  the  service  with  car- 
riage and  horses  is  in  its  nature  indivisible 
and  cannot  be  apportioned. 

2.  It  is  not  alleged  that  the  amount  of  rent 
stated  to  be  in  arrear  is  the  just  proportion  of 
the  whole  rent  reserved,  for  the  premises  of 
which  the  defendant  is  the  assignee.  The  de- 
fendant is  at  most  only  bound  to  pay  such  a 
proportion  of  the  whole  rent  as  the  value  of 
the  premises  held  by  him  bears  to  the  whole 
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of  the  premises  demised,  and  it  should  be  dis- 
tinctly averred  that  the  rent  claimed  is  that 
proportion.  4  Kent,  Com.,  477. 

3.  The  declaration  does  not  contain  a  defi- 
nite description  of  the  demised  premises,  nor 
of  the  part  of  which  it  is  alleged  that  the  de- 
fendant is  the  assignee.     Nor  does  it  state  that 
the  lessee  has  not  paid  the  rent. 

4.  The  third  count  claims  all  the  rent  in  ar- 
rear  during  the  time  stated,  for  the  whole  of 
the  demised  premises,  though  the  defendant,  is 
stated  to  be  the  assignee  of  a  part  only. 

5.  The  fourth  count  states  that  the  defend- 
ant is  assignee  of  the  whole  or  a  part.     Such 
an  alternative    averment  is  clearly  bad.     It 
should  state  distinctly  that  he  is  assignee  of 
the  whole,  or  of  a  particular  part,  and  the  evi- 
dence must  conform  to  the  allegation.     Hare 
v.  Gator,  supra;  Armstrongs.  Wheeler,  9  Cow., 
88;  Merceron  v.  Dowson,  5  Barn.  &  C.,  479;  1 
Ch.  PI.,  9th  Am.  ed.,  236. 

139*]  *Mr.  D.  Cady,  for  plaintiff,  1. 
Such  a  rent  as  that  reserved  in  this  case  may 
be  apportioned,  and  the  assignee  of  the  estate 
of  the  lessee  in  a  part  of  the  premises  is  charge- 
able with  a  proportionate  part  of  the  rent.  3 
Kent,  Com. ,  470,  471 ;  Stevenson  v.  Lambard,  2 
East,  575;  Norton  v.  Vultee,  1  Hall.  384;  West 
v.  Lassels,  Cro.  Eliz.,  851;  NeUisv.  Lathrop,  22 
Wend.,  121;  Gillespie  v.  Thomas.  15  Id.,  464; 
Woodf.  Land.&  T.,  253;  Com.  Land.  &  T.,273. 

2.  The  allegation  that  the  seventy  acres  of 
the  demised  premises  of  which  the  defendant 
is  the  assignee,  is  of  equal  value  by  the  acre 
with  the  remainder,  states  the  principle  upon 
which  the  apportionment  is  to  be  made.     But 
without  such  statement,  an  averment  that  a 
certain  sum  was  due  in  respect  to  that  portion 
would  be  sufficient. 

3.  Where  the  premises  are  described  in  a 
deed  of  which  profert  is  made  in  the  pleading, 
it  is  sufficient  to  refer  to  such  deed  for  a  de- 
scription of  the  premises.  Dundas  v.  Ld.  Wey- 
mouth,  Cowp.,  665;  Price  v.  Fletcher,  Id.,  727; 
1  Saund. ,  233,  n.  2.     The  whole  premises  be- 
ing known,  the  part  held  by  the  defendant  is 
readily  ascertained.  It  was  unnecessary  to  aver 
that  the  lessee  had  not  paid  the  rent.  Exrs.  of 
Dubois  v.  Van  Orden,  6  Johns.,  105. 

4.  There  is  no  uncertainty  in  the  averment 
of  the  premises  for  which  the  rent  is  claimed. 
Cougham  v.  King,  Cro.  Car.,  221. 

5.  The  fourth  count  is  objected  to  because  it 
alleges  that  the  defendant  is  the  assignee  of  the 
whole  or  a  part  of  the  demised  premises.  This 
form  of  declaring  against  an  assignee  has  been 
long  in  use,  though  it  is  believed  that  its  pro- 
priety has  never  been  passed  upon  by  the 
court.     It  does  not  prejudice  the  defendant, 
while  it  is  very  essential  in  enabling  the  lessor 
to  assert  his  just  rights.     The  tenant  knows 
and  can  readily  show  to  what  extent  he  is  as- 
signee, but  the  landlord    cannot  in  general 
know  anything  accurately  about  it.     Such  a 
count  will  enable  the  plaintiff  to  recover  to  the 
extent  of  the  defendant's  liability  without  the 
hazard  of  being  nonsuited  for  a  variance,  while 
the  defendant  cannot  well  be  surprised,  the 
14O*]  matter  being  peculiarly  *within  his 
knowledge.     The  old  mode  of  pleading  in  this 
action  shows  the  propriety  of  declaring  in  this 
form.  In  5  Went.  PL,  72,  73,  the  precedent  of 
a  plea  denies  that  the  estate  of  the  lessee  in  the 
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premises  "or  in  any  part  thereof"  came  to  the 
defendant.  A  form  of  such  a  plea  in  2  Rich- 
ardson, Pr.,  244,  avers  "that  nothing  of  the  de- 
mised premises"  came  to  the  defendant.  In 
Wollaston  y.  Hakewell,  3 Mann.  &  (Jr.,  297,  the 
averment  in  the  declaration  was  that  "all  the 
estate,  right,  title  and  interest"  etc.,  of  the  les- 
see "of,  in  and  to  a  great  part  of  the  demised 
premises,  with  the  appurtanences  situated  and 
being  on  the  back  part  thereof,"  came  to  the 
defendant  by  assignment;  and  it  was  not  ob- 
jected to,  but  seems  to  have  been  considered  a 
proper  method  of  declaring.  See,  also,  2  B.  & 
Aid.,  105.  Less  certainty  is'required  and  gen- 
eral words  are  sufficient,  where  it  is  to  be  pre- 
sumed that  the  party  pleading  is  not  privy  to 
the  minute  circumstances.  1  Chit.  Pl.,ed.  1829, 
215.  Hare  v.  Cator,  cited  by  the  defendant's 
counsel,  where  it  is  held  that  the  plaintiff  can- 
not recover  the  rent  for  a  part  of  the  premises 
under  a  declaration  charging  that  he  was  as- 
signee of  the  whole,  was  determined  since  the 
Revolution,  and  is  not,  therefore,  a  controlling 
authority. 

By  the  Court,  Jewett,  J.  The  first  objec- 
tion to  the  second  count  is,  that  it  does  not  al- 
lege that  the  defendant  is  the  assignee  of  the 
whole  of  the  premises  demised  to  the  lessee, 
but  only  of  a  part.  It  is  insisted  that  the  de- 
fendant, being  assignee  of  but  a  part,  is  not  li- 
able to  the  plaintiff  in  covenant  for  the  non- 
payment of  rent  in  respect  to  such  part;  that 
such  covenant  is  not  divisible,  and  cannot, 
therefore,  be  apportioned.  The  rent  reserved, 
and  to  which  the  covenant  of  the  lessee  ap- 
plies, is  strictly  a  rent  service  at  common  law, 
which  was  when  the  tenant  held  the  land  by 
fealty  or  other  corporal  service  and  a  certain 
rent,  (a)  to  *which  was  incident  the  [*141 
right  of  distress.  3  Kent,  Com.,  5th ed.,  460;  2 
Bl.  Com.,  41.  Such  rent  was,  at  the  common 
law,  apportioned  either  on  severance  of  the 
land  from  which  it  issued,  or  of  the  reversion 
to  which  it  was  incident.  Although  it  was 
a  doctrine  of  the  common  law,  that  an  entire 
contract  could  not  be  apportioned,  the  princi- 
ple was  limited  to  personal  contracts  and  cov- 
enants, and  did  not  extend  to  such  as  run 
with  the  land.  3 Kent,  Com.,  469;  Hodgkins  v. 
Robson,  1  Vent.,  276;  Ingersoll  v.  Sergeant,  1 
Whart.,  337;  Stevenson  v.  Lambard,  2  East,  575; 
Merceron  v.  Dowson,  5  Barn.  &  C. ,  479;  Wol- 
laston v.  Hakewell,  3  Mann.  &  G.,  297;  Astor  v. 
Miller,  2  Paige,  78;  Pollard  v,  Shaaffer,  IDall., 
210. 

The  covenant  to  pay  rent,  contained  in  the 
lease  in  question,  runs  with  the  land.  The 
lessee  covenanted  for  himself,  his  heirs,  exec- 
utors, administrators  and  assigns.  Hurst  v. 
Rodney,  1  Wash.  C.  C.,  375;  Com.  Dig.,  tit. 

(a)  See,  Littleton,  Tenures,  lib.  2,  ch.  12,  sees-  215- 
217,  and  Co.  Litt.,  142  b,  143  a ;  2  Bl.  Com.,  42  ;  Bac. 
Abr.  Rent,  A :  People  v.  Haskins,  7  Wend.,  463 :  Cor- 
nell v.  Lamb,  2  Cow.,  652.  But  whether  the  rent  in 
question  would  at  common  law  be  a  rent  service  or 
a  rent  charg-e,  the  pro  visions  of  1  R.  S.,  748,  sec.  25, 
copied  from  1  R.  L.,  363,  seem  intended  to  assimilate 
a  rent.reserved  upon  a  conveyance  in  fee  to  one  ac- 
companied by  a  reversion,  so  far  as  concerns  an  ac- 
tion by  the  assignee  of  the  lessor.  The  English 
statute  only  extended  to  assignees  of  the  rent  and 
reversion  where  the  lease  was  for  life  or  years,  the 
right  to  take  advantage  of  the  covenants  in  the 
leases.  32  Hen.  VIII.,  ch.  34,  2  Ruff.  Stat.  at  L.,  294. 
The  provision  referred  to  placed  leases  in  fee  upon 
the  same  footing. 
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Covenant,  C,  8;  5  Co.,  24  b;  2  Bac.  Abr.,  ed. 
1843,  tit.  Covenant,  E,  8,  n.  And  as  the  cov- 
enant runs  with  the  land  and  affects  the  whole, 
the  assignee  of  part  of  the  land  is  liable  to  the 
landlord  for  the  rent  in  an  action  of  covenant. 
See  cases  last  cited,  and  Astor  v.  Miller,  su- 
pra; Weidnerv.  Foster,  2  Pa.,  23;  2  Saund., 
182,  n.  1. 

But  it  is  objected  that  a  part  of  the  rent  or 
service  reserved,  to  wit:  "one  day's  service 
with  carriage  and  horses,"  is  an  entire  service, 
and  is  in  its  nature  indivisible,  and  that,  there- 
fore, the  assignee  of  a  part  of  the  premises  is 
not  liable.  The  rule  found  in  the  books,  which 
I  take  to  be  sound,  is  this:  "If  a  man  which 
hath  a  rent  service,  purchase  parcel  of  the  land 
out  of  which  the  rent  is  issuing,  this  shall  not 
extinguish  all,  but  for  that  parcel.  For  a  rent 
service  in  such  case  may  be  apportioned  ac- 
142*]  cording  *to  the  value  of  the  land."  1 
Co.  Litt.,  Phil.'ed.  1836,  p.  539.  "But  if  one 
holdeth  his  land  of  his  lord  by  the  service  to 
render  to  his  lord  yearly  at  such  a  feast,  a 
horse,  a  golden  spear,  or  a  clove,  gilliflower  or 
the  like,  and  the  lord  purchase  parcel  of  the 
land,  such  service  is  taken  away,  because  such 
service  cannot  be  severed  or  apportioned. "  Id. , 
p.  545.  The  whole  tenancy  being  equally  charge- 
able with  them,  the  lord  by  his  own  act  shall 
not  discharge  part,  and  throw  the  whole  bur- 
den upon  the  residue  for  his  own  private  ben- 
efit and  advantage.  Gilb.  Rents,  165.  But  if 
the  service  be  entire — to  render  yearly  at  such 
a  feast,  a  horse,  or  the  like,  and  the  lessee  as- 
sign a  part  of  the  premises  to  a  stranger — in 
this  case  such  service  being  indivisible  shall 
multiply.  1  Co.  Litt.,  ed.  supra,  546;  Gilb. 
Rents,  170;  Hodgkins  v.  Bobson,  I  Vent.,  276; 
Ingersoll  v.  Sergeant,  1  Whart.,  337;  7  Com. 
Dig.,  493,  tit.  Suspension,  G. 

It  is  also  objected  that  the  second  count  is 
defective  for  the  want  of  a  description  of  the 
premises  demised.  The  count  is  in  exact  ac- 
cordance with  the  form  advised  by  Sergeant 
Williams,  in  1  Saund.,  p.  233,  n.  2.  It  is  there 
laid  down,  that  to  avoid  unnecessary  prolixity 
in  an  action  of  covenant  for  non-payment  of 
rent,  it  is  sufficient  to  allege  in  the  declaration 
that  the  plaintiff,  on  such  a  day  and  year  at 
such  a  place,  by  a  certain  indenture  made  be 
tween  him  of  the  one  part  and  the  defendant 
of  the  other  part  (which  the  plaintiff  brings 
here  into  court),  demised  to  the  defendant  cer- 
tain premises  particularly  mentioned  and  de- 
scribed in  the  said  indenture,  instead  of  setting 
out  the  parcels  as  is  too  frequently  done.  The 
same  rule  was  laid  down  by  Ld.  Mansfield  and 
the  whole  Court  of  K.  B.  in  Dundass  v.  Ld. 
Wcymouth,  Cowp.,  665.  It  is  true,  the  cases 
spoken  of  were  actions  against  the  lessee  on 
the  personal  covenant;  but  I  do  not  see  that 
there  is  any  more  necessity  for  setting  out  the 
description  of  the  premises,  where  the  suit  is 
against  the  assignee,  than  in  the  case  to  which 
the  rule  was  applied.  See,  2  Chit.  PI.,  194, 
195,  Day  ed.  1812. 

Another  objection  to  this  count  is,  that  there 
is  not  a  sufficient  description  of  that  part  of 
the  demised  premises  alleged  to  have  been  as- 
143*]  signed  *to  the  defendant.  That  descrip- 
tion is  as  follows:  It  is  averred  to  be  "seventy 
acres  of  the  southerly  side  of  the  said  demised 
premises  of  equal  value  by  the  acre  with  the 
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rest."  Counsel  have  not  referred  us  to  any 
precedent  or  authority  to  sustain  the  allega- 
tion. Such  description  would  be  sufficient  in 
a  conveyance  to  pass  the  title  to  the  seventy 
acres,  and  I  am  unable  to  discover  any  reason 
why  it  should  not  be  deemed  sufficient  in  this 
declaration.  Having  a  description  of  the  whole 
premises,  in  the  lease,  the  pleading,  in  my 
judgment,  sufficiently  specifies  that  part  which 
is  alleged  to  have  been  assigned  to  the  defend- 
ant. 

It  is  said  that  this  count  does  not  set  forth 
how  or  in  what  manner  forty-five  bushels  of 
wheat,  eight  fat  fowls,  and  two  days'  service 
with  carriage  and  horses,  comprises  the  fair 
and  just  proportion  of  rent  for  that  part  of  the 
premises  assigned  to  the  defendant,  and  that 
said  allegation  is  not  justified  by  anything  in 
the  count  contained,  and  that  it  is  argument- 
ative. I  think  the  allegation  is  sufficient  to 
put  in  issue  the  proportion  of  the  whole  rent 
for  the  whole  demised  premises,  which  the 
plaintiff  would  be  entitled  to  recover  of  the  de- 
fendant as  assignee  of  the  seventy  acres.  The 
rent  must  be  apportioned,  when  the  landlord 
seeks  to  recover  of  an  assignee  for  a  part  of  the 
premises  according  to  the  value  of  the  land, 
and  it  is  the  business  of  the  jury  upon  evidence 
produced  to  apportion  the  rent  to  the  value  of 
the  land.  Gilb.  Rents,  163;  Farley  v.  Craig,  6 
Halst.,  262;  3  Kent,  Com.,  469;  1  Vent.,  276. 
The  allegation  in  substance  is,  that  so  much  as 
is  claimed  to  be  due  for  the  seventy  acres  for 
the  time  specified,  is  the  just  proportion  of  the 
whole  rent  chargeable  upon  the  whole  demised 
premises  for  the  time  for  which  it  is  claimed ; 
and  this  is  a  question  of  fact  to  be  ascertained 
by  the  jury  upon  such  evidence  as  the  parties 
may  produce.  I  am  not  able  to  discover  the 
necessity  of  a  more  specific  allegation,  or,  in- 
deed, in  what  manner  one  more  specific  in  this 
respect  could  well  be  framed. 

It  is  contended  in  the  last  place  that  the  sec- 
ond count  is  defective  in  not  stating  that  the 
lessee  had  not  paid  the  rent.  The  case  of  Du- 
bois  v.  Van  Orden,  6  Johns.,  105,  is  decisive 
*that  such  allegation  is  unnecessary.  [*144 
When  the  declaration  avers,  as  this  count  does, 
that  the  rent  accrued  subsequent  to  the  assign- 
ment to  the  defendant,  and  was  due  and  ow- 
ing to  the  plaintiff  and  still  remains  in  arrear 
and  unpaid  from  the  defendant,  it  states  a 
breach  in  sufficient  terms.  That  the  lessee  had 
not  paid  it,  is  implied  in  the  averment  that  the 
defendant  owed  it. 

It  is  urged  that  the  third  count  is  defective 
in  claiming  that  the  rent  said  to  be  in  arrear ' 
was  the  rent  for  said  demised  premises  for 
four  years;  and  that  it  is  not  averred  what  rent 
or  that  any  rent  of  the  part  of  the  premises  as- 
signed to  the  defendant  was  in  arrear.  The 
count  certainly  does  claim  that  the  defendant, 
although  an  assignee  of  but  part  of  the  de- 
mised premises,  is  liable  for  all  the  arrears  of 
rent  for  the  whole,  during  the  four  years.  It 
should  have  claimed  only  such  proportion  as 
bad  accrued  upon  that  part  of  the  premises  as- 
signed to  the  defendant.  His  liability  is  lim- 
ited to  that  proportion.  I  think  the  demurrer 
in  this  particular  well  taken. 

It  is  argued  that  the  fourth  count  is  defect- 
ive in  the  statement  of  the  defendant's  title  as 
assignee.  It  avers  that  the  defendant  is  the 
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assignee  of  the  whole  or  some  part  of  the  de- 
mised premises,  without  specifying  whether  of 
the  whole  or  a  part;  or. if  of  a  part,  what 
part.  I  think  this  count  is  bad,  on  the  ground 
that  the  averment  as  to  the  share  or  portion  of 
the  premises  assigned  to  the  defendant  is  in 
the  alternative.  Steph.  PL,  387,  n.  2;  Cook  v. 
Cox,  3  Maule  &  S.,  110.  It  is  supposed  by  the 
plaintiff's  counsel  that  the  case  of  Wollaston  v. 
Hakewill,  3  Man.  &  G.,  297,  is  an  authority  to 
sustain  this  mode  of  pleading.  That  was  an 
action  of  covenant  upon  an  indenture  of  lease 
for  non-payment  of  rent,  and, non-reparation. 
The  declaration  alleged,  that  all  the  estate  of 
the  lessee  in  a  great  part  of  the  demised  prem- 
ises, came  to  and  vested  in  the  defendant  by 
assignment,  whereupon  and  whereby  the  de- 
fendant became  possessed.  The  defendant 
pleaded  that  the  said  part  of  the  premises  did 
not  come  to  or  vest  in  her  by  assignment. 
No  question  was  raised  there  as  to  the  suffi- 
ciency or  propriety  of  the  allegation.  The 
145*]  question  *was,  whether  the  evidence 
supported  the  allegation.  But  if  there  had  been 
a  question  raised  on  the  pleading,  it  is  quite 
probable  it  might  have  been  sustained,  under 
the  general  rule,  that  it  is  not  necessary  to  al- 
lege title  more  particularly  than  is  sufficient  to 
show  a  liability  in  the  party  charged,  or  to  de- 
feat his  present  claim.  Except  as  far  as  these 
objects  may  require,  a  party  is  not  bound  to 
show  the  precise  estate  which  his  adversary 
holds,  even  in  a  case  where,  if  the  same  person 
was  pleading  his  own  title,  such  precise  alle- 
gation would  be  necessary.  The  reason  of  this 
difference  is,  that  a  party  must  be  presumed  to 
be  ignorant  of  the  particulars  of  his  adversary's 
title,  though  he  is  bound  to  know  his  own. 
Eider  v.  Smith,  3  T.  R,  766;  1  Chit.  PL,  238, 
239.  But  this  rule  will  not  sustain  a  pleading 
in  the  alternative.  The  plaintiff  is  entitled  to 
judgment  upon  the  demurrer  to  the  second 
count  and  the  defendant  to  judgment  on  the 
third  and  fourth  counts. 
Judgment  accordingly. 

Overruled— 24  Barb.,  333,  335,  352,  369. 

Held  obiter— 5  Denio,  469. 

Cited  in— 5  Denio,  461,  465 ;  19  N.  Y.,  85 :  1  Keyes, 
409 ;  1  Abb.  App.  Dec..  39 ;  2  Barb.,  653 ;  5  Barb.,  356 ; 
21  Barb.,  649 ;  27  Barb.,  154 ;  32  Barb.,  458,  488 ;  46 
Barb.,  452 ;  32  How.  Pr.,  452 ;  56  111.,  467. 


TAYLOR  v.  SNYDER. 

Negotiable  Paper — Place  of  Payment — Presump- 
tive Evidence  of  Residence  of  Maker —  What 
Will  Excuse  Demand — Contract  of  Indorse- 
ment. 

The  dating  of  a  promissory  note  at  a  particular 
place  does  not  make  that  the  place  of  payment,  or 


NOTE.— Negotiable  paper— Demand— Where  made, 
when  maker  or  acceptor  has  removed  to  another  State 
fir  country.  See,  Anderson  v.  Drake,  14  Johns.,  114, 
note.  In  connection  with  Taylor  v.  Snyder,  see,  also, 
Spies  v.  Gilmore,  1  N.  Y.,  321 ;  Meyer  v.  Hibsher, 
47  N.  Y.,  270 :  Burrows  v.  Hannegan,  1  McLean,  309 : 
Bank  of  Orleans  v.  Whittemore,12  Gray,  473 :  Staylor 
v.  Williams,  24  Md.,  199 ;  Smith  v.  Philbrick.  10  Gray, 
252 :  Moore  v.  Coffield,  1  Dev..  247. 

The  place  of  the  date  of  a  bill  or  note  is  not  con- 
clusive evidence  that  the  drawer  or  maker  resides 
there.  The  holder  is  bound  to  make  due  inquiry  as 
to  his  actual  residence.  See  Lowery  v.  Scott,  24 
Wend.,  358,  note ;  1  Dan.  Neg.  Inst.,  sec.  639. 
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authorize  a  demand  to  be  made  at  that  place  for  the 
purpose  of  charging  an  indorser. 

But  it  is  presumptive  evidence  of  the  residence  of 
the  maker  at  that  place.  Per  Beardsley,  J. 

Where  no  place  of  payment  is  mentioned  in  a  note, 
the  general  rule  is,  that  it  must  be  demanded  of  the 
maker  personally,  or  at  his  dwelling  or  place  of  bus- 
iness, in  order  to  charge  the  indorser. 

But  where  the  maker  has  absconded,  or  being  a 
seaman  without  a  domicil  in  the  State  is  absent  on 
a  voyage,  and  also  where  he  has  no  known  residence 
or  place  of  business  at  which  a  demand  can  be  made, 
a  presentment  for  payment  is  dispensed  with,  and 
the  indorser  will  be  liable  on  receiving  notice  of  the 
facts  constituting  the  excuse.  Per  Beardsley,  J". 

So  where  the  maker  being  a  resident  of  the  State 
when  the  note  is  made,  removes  therefrom  and 
takes  up  a  permanent  residence  elsewhere,  the  hold- 
er need  not  follow  him,  but  a  demand  at  his  former 
place  of  residence  will  suffice.  Per  Beardsley,  J. 

*But  to  enable  the  holder  to  charge  an  in-  [*146 
dorser  without  a  demand  of  the  maker,  the  facts 
creating  the  exception  must  be  distinctly  proved. 
Per  Beardsley,  J. 

The  legal  effect  of  the  contract  of  an  indorser 
stated.  Per  Beardsley,  J. 

Where  the  maker  has  a  known  residence  when  the 
note  is  given,  which  is  not  changed  before  it  be- 
comes payable,  a  regular  demand  must  be  made, 
though  the  note  is  given  and  dated  at  a  different 
place  from  his  residence. 

Accordingly,  where  one  who  resided  in  Florida 
made  a  note  at  Troy,  dating  it  at  the  latter  place, 
and  continued  to  reside  in  Florida,  until  it  became 
due,  which  fact  was  known  to  the  holder,  who,  in- 
stead of  causing  a  demand  to  be  made  of  the  maker, 
procured  the  note  to  be  presented  to  the  indorser 
residing  at  Troy,  and  then  gave  him  notice  of  non- 
payment ;  held,  that  there  was  nothing  in  the  case 
to  dispense  with  a  demand  of  the  maker,  and  that 
the  plaintiff  could  not  recover. 

Citations— 14  Johns.,  114,  116 ;  2  Cai.,  121,  127 ;  18 
Johns. ,  315,  322 ;  19  Johns. ,  391 ;  1  Ld .  Ray m. ,  443,  743 ; 
3  Kent,  5th  ed.  96,  97 ;  4  Mass.,  53 ;  1  Watts  &  S.,  126 ; 
Chit.  Bills.  10th  Am.  ed.  354,  n.  1 :  Story,  Prom.  N. 
sees.  235,  236, 237 ;  4  Leigh,  114 ;  7  N.  H.,  199 ;  3  Greenl., 
82;  4  Serg.  &  R.,  480;  9  Wh.,  598;  4  M'Cord,  503;  2 
Watts  &  S.,  401 ;  24  Wend..  358 ;  3  M'Cord,  394 ;  4  La., 
643. 

A  SSUMPSIT  on  a  promissory  note  by  in- 
xx  dorsee  against  indorser.  The  note  was 
made  by  M.  Snyder,  payable  to  the  order  of 
the  defendant  for  $177  in  one  year  from  date, 
no  place  of  payment  being  mentioned,  and  was 
dated  at  Troy,  October  15,  1839.  On  the  trial, 
the  indorsement  of  the  note  by  the  defendant 
and  also  by  Q.  P.  Morris  was  admitted.  It 
appeared  that  M.  Snyder,  the  maker,  before 
and  at  the  time  the  note  was  dated  resided  at 
Apalachicola,  in  Florida,  and  that  he  contin- 
ued to  reside  there  until  after  it  became  due. 
The  note  was  given  directly  to  Morris,  and  the 
evidence  tended  to  show  that  it  was  given  for 
a  debt  which  the  maker  owed  him,  and  that 
the  defendant  indorsed  it  for  the  accommoda- 
tion of  the  maker.  Morris,  when  he  received 
the  note  knew  that  the  maker  resided  in  Flor- 
ida, but  it  did  not  distinctly  appear  that  he 
knew  at  what  place  in  Florida  he  lived.  When 
it  was  running  to  maturity  Morris  called  upon 
the  defendant  who  resides  at  Troy  and  asked 
him  to  stipulate  to  pay  the  note  himself  at 
Troy,  which  he  declined  to  do.  He,  however, 
said  that  the  maker,  who  was  his  brother, 
would  send  him  the  money.and  that  he  should 
see  that  the  note  was  paid  at  maturity.  At  this 
time  he  informed  Morris  that  the  maker  re- 
sided at  Apalachicola.  After  this,  and  a  month 
or  two  before  the  note  fell  due,  Morris  trans- 
ferred it  to  one  Stevenson,  who  knew  that  the 
maker  lived  in  Florida,  and  who  owned  the 
note  at  the  time  of  the  trial. 

On  the  day  the  note  fell  due,  the  plaintiff 
caused  it  to  be  presented  to  the  defendant  at 
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his  store  in  Troy  for  payment,  which  was  re- 
147*[  fused,  *the  defendant  saying  that  the 
maker  lived  in  Florida.  Notice  that  the  note 
was  not  paid,  and  that  the  holder  looked  to 
him  for  payment  was  then  given  to  the  defend- 
ant. Upon  this  evidence  the  circuit  judge  held 
that  the  plaintiff  was  not  entitled  to  recover, 
and  directed  a  nonsuit  to  be  entered. 

Mr.  H.  W.  Strong,  for  plaintiff  .moved  to  set 
aside  the  nonsuit  and  for  a  new  trial,  on  a  case. 

Mr.  J.  D.  Willard,  for  defendant. 

By  the  Court,  Beardsley,  J.  As  the  note 
bears  date  at  Troy,  it  is  presumed  to  have  been 
made  at  that  place,  although  the  maker  then 
resided  in  Florida,  as  was  well  known  to  the 
original  holder,  Morris,  and  to  Stevenson,  to 
whom  it  was  subsequently  transferred.  The 
residence  of  the  maker  had  not  been  changed 
when  the  note  fell  due,  his  domicil  still  being 
in  Florida. 

The  indorser  resided  in  Troy.  It  was  not 
shown  that  he  ever  owned  the  note,  or  was  un- 
der any  other  obligation  for  its  payment  than 
that  of  an  ordinary  indorser;  and  it  may  fairly 
be  inferred  from  the  case  that  the  note  was 
given  for  a  debt  due  from  the  maker  to  Morris, 
and  was  indorsed  for  his  benefit  at  the  request 
of  the  maker. 

Some  months  before  the  note  fell  due,  the 
indorser  had  been  asked  by  the  then  holder, 
Morris,  if  it  would  be  paid  at  maturity,  to 
which  he  replied  that  it  would  be;  that  his 
brother,  the  maker,  would  send  the  money  to 
him  and  he  should  see  the  note  was  paid.  But 
on  being  requested  to  stipulate,  absolutely,  to 
pay  the  note  himself,  he  declined  to  do  so.  It 
does  not  appear  that  on  this  or  any  other  occa- 
sion anything  was  said  as  to  the  place  where 
payment  would  be  made,  or  where  the  note 
should  be  presented  for  payment  at  maturity. 

Upon  the  evidence  as  stated  in  the  case,  I 
think  it  cannot  be  said  that  anything  has  been 
done  by  the  indorser  to  change  or  affect  his  orig- 
inal liability  or  his  rights,  in  that  character. 
He  had  not  designated  any  particular  place 
in  Troy,  or  that  city  at  large,  as  the  place  at 
which  the  note  would  be  paid,  or  where  de- 
148*]  mand  *should  be  made,  nor  had  he 
been  requested  to  designate  any  place  for  that 
purpose.  And  although  he  certainly  gave  a 
strong  assurance  that  the  maker  would  remit 
the  money  to  him  and,  therefore,  that  the  note 
would  be  duly  paid,  he  at  the  same  time  re- 
fused to  bind  himself  absolutely  for  its  pay- 
ment. He  chose  to  leave  his  own  responsibil- 
ity where  his  contract  and  the  law  had  placed 
it;  and  no  one  had  a  right  to  understand  from 
what  he  said,  that  he  intended  to  assume  any 
new  obligation,  or  to  dispense  with  the  per- 
formance of  any  act  which  the  law  required 
the  holder  of  the  note  to  perform.  It  does  not 
appear  to  have  been  suggested  on  the  trial, 
that  the  action  was  to  be  sustained  on  any 
such  ground,  nor  was  the  judge  requested  to 
submit  the  question  of  a  waiver  of  demand  of 
payment,  by  the  indorser,  to  the  jury.  It  was, 
doubtless,  then  urged,  as  it  was  on  the  argu- 
ment at  bar,  that  this  note  was  by  law  payable 
at  Troy  and,  therefore,  the  defendant  had  been 
duly  charged  as  indorser,  and  not  that  he  had 
in  any  manner  waived  a  demand  at  the  proper 
place. 
312 


What,  then,  is  this  case?  A  debtor,  whose 
residence  is  in  Florida,  being  at  Troy,  makes 
a  note,  which  he  dates  at  that  place,  to  his  cred- 
itor, a  resident  of  this  State,  for  an  amount 
due  to  him,  and  procures  a  friend,  residing  at 
Troy,  to  indorse  the  same.  No  place  of  pay- 
ment is  specified  in  the  note,  nor  is  there  any- 
thing to  indicate  a  place,  unless  that  follows 
from  the  note  bearing  date  at  Troy.  The  hold- 
er knows  the  residence  of  the  maker  to  be  in 
Florida,  but  when  the  note  falls  due,  instead  of 
making  demand  of  the  maker  personally,  or 
at  his  residence  or  place  of  business  in  Florida, 
payment  is  demanded  at  Troy  and  not  else- 
where. Was  this  a  sufficient  demand  as  re- 
spects the  indorser?  It  clearly  was,  if  the  note 
was  by  law  payable  at  that  place,  and  it,  as 
clearly,  was  not,  if  the  note  was  payable  else- 
where. This  is  the  only  question  to  be  de- 
termined. 

The  date  of  a  note  at  a  particular  place  does 
not  make  that  the  place  of  payment,  or  at 
which  payment  should  be  demanded  for  the 
purpose  of  charging  the  indorser.  This  was 
expressly  adjudged  in  the  case  of  Anderson  v. 
Drake,  14  Johns.,  114.  That  was  an  action 
against  the  indorser  of  a  promissory  note  bear- 
ing *date  in  the  City  of  N.  Y.,  but  not  [*149 
made  payable  at  any  particular  place.  When 
the  note  was  made  the  maker  lived  in  N.  Y. , 
but  before  it  fell  due  he  removed  to  Kingston 
in  the  County  of  Ulster.  The  counsel  for  the 
plaintiff  insisted  "that  as  the  note  was  dated 
in  N.  Y.,  and  the  parties  resided  there  at  the 
time  it  was  made,  it  must  be  presumed,  no  par- 
ticular place  being  designated  for  the  payment, 
that  it  was  payable  in  N.  Y. ;  that  the  removal 
of  the  maker  from  N.  Y.  to  any  other  place  did 
not  render  it  necessary  for  the  holder  to  follow 
him  for  the  purpose  of  demanding  payment." 
But  the  court  thought  otherwise,  and  held  that 
a  demand  of  the  maker  personally,  or  at  his 
residence  or  place  of  business  in  Kingston,  as 
in  ordinary  cases,  was  necessary,  and  that  the 
indorser  could  not  be  charged  upon  a  demand 
made  in  the  City  of  N.  Y. ,  although  the  note 
bore  date  at  that  place.  This  I  understand  to 
be  the  settled  and  invariable  rule  where  the 
maker  has  not  removed  from  the  State,  but  has 
a  known  residence  within  its  limits.  Where 
after  a  note  has  been  given ,  the  maker  absconds, 
removes  into  another  State  or  country,  or  is 
without  a  fixed  residence  anywhere,  other  prin- 
ciples, as  we  shall  see,  apply;  but  in  no  case 
does  the  date  of  a  note,  of  itself,  make  that  the 
place  where  payment  should  be  demanded  in 
order  to  charge  the  indorser. 

It  has  been  supposed  that  the  case  of  Stewart 
v.  Eden,  2  Cai.,  121,  countenances  a  different 
doctrine.  Livingston, /.,  there  said:  "The  note 
being  dated  in  N.  Y. ,  the  maker  and  indorser 
are  presumed  to  have  resided,  and  contem- 
plated payment  there."  This  remark  was  in 
part  strictly  correct,  for  the  date  of  the  note 
was  presumptive  evidence  of  residence;  and  in 
a  general  sense  it  may  also  be  true  that  the 
date  raises  a  presumption  that  the  parties  con- 
templated payment  at  that  place.  Judge  Liv- 
ingston did  not  say  that  the  note  was  by  law 
payable  at  the  place  of  its  date;  on  the  contrary, 
the  form  of  expression  conclusively  repels  that 
idea.  He  was  not  speaking  of  what  the  parties 
were  bound  to  do  by  the  terms  of  the  note,  of 
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their  legal  obligations  flowing  from  their  en- 
gagements as  maker  and  indorser,  but  simply 
of  what  they  were  presumed  to  have  contem- 
15O*]  plated.  *If  the  learned  judge  intended 
to  affirm  that  a  note,  when  no  particular  place 
of  payment  is  otherwise  indicated,  is  by  law 
payable  at  the  place  where  dated,  he  would 
have  said  so  in  direct  terms,  and  would  not 
have  said  it  was  to  be  presumed  payment  at 
that  place  was  contemplated.  This  would  have 
been  absurd  But,  in  truth, the  question  wheth- 
er the  note  in  that  case  was  payable  where  it 
bore  date,  was  not  before  the  court,  nor  was  it 
there  pretended  that  payment  had  not  been 
duly  demanded.  It  was  an  action  against  the 
representatives  of  a  deceased  indorser,  and  al- 
though an  objection  was  taken  to  the  form  in 
which  the  presentment  for  payment  was  alleged 
in  the  declaration,  it  was  not  pretended  by  any 
one  that  the  demand  of  payment  had  not  been 
strictly  correct.  The  main  question  in  the  case 
was,  as  to  the  sufficiency  of  the  notice  to  the 
indorser,  and  the  remark  of  the  judge  was 
made  in  discussing  that  point.  I  admit  that 
upon  the  question  of  due  diligence  in  giving 
notice  to  an  indorser,  it  may  have  been  very 
pertinent  and  proper  to  say  that  the  parties  are 
presumed  to  have  contemplated  payment  at  the 
place  where  the  note  was  given  and  was  dated, 
although  such  a  remark  would  be  altogether 
out  of  place  in  deciding  upon  the  construction 
of  an  agreement,  and  whether  the  parties,  by 
its  terms,  were  bound  to  make  payment  at  a 
particular  place.  There  is  nothing,  therefore, 
in  this  remark  of  Judge  Livingston  which  can 
be  made  to  countenance  the  idea  that  a  note, 
when  no  other  place  of  payment  is  specified,  is 
by  law  payable  at  the  place  of  its  date.  An- 
derson v.  Drake,  supra;  Bk.  v.  Woodworth,  18 
Johns.,  322. 

Where  a  promissory  note  is  not  made  pay- 
able at  any  particular  place,  the  general  rule 
of  law  is,  that  in  order  to  charge  the  indorser 
payment  must  be  demanded  of  "the  maker  per- 
sonally, or  at  his  dwelling-house,  or  other  place 
of  abode,  or  at  his  counting-house  or  place  of 
business."  Story,  Prom.  N.,  sec.  235;  Bk.  v. 
Woodworth,  18  Johns.,  315;  S.  G.  in  error,  19 
Id.,  391.  But  although  such  is  the  general 
rule,  yet,  under  various  circumstances,  a  de- 
mand in  any  form  or  manner  may  be  dispensed 
with.  It  is  a  question  of  diligence,  and  if  a 
demand  is  found  to  be  impracticable,  proper 
151*]  efforts  for  that  purpose  having  *been 
made,  the  indorser  will  still  be  held  liable, 
due  notice  having  been  given  to  him  by  the 
holder. 

Thus  where  the  maker  has  absconded  that 
will  ordinarily  excuse  a  demand,  and  notice  of 
the  fact  is  sufficient  to  hold  the  indorser.  1  Ld. 
Raym.,  443,  743;  3  Kent,  5th  ed.,  96;  Putnam 
v.  Sullivan,  4  Mass.,  53;  Lehman  v.  Jones,  1 
Watts  &  S.,  126;  Chit.  Bills,  10th  Am.  ed., 
354,  n.  1;  Story,  Prom.  N.  sec.  237. 

Where  the  maker  is  a  seaman  on  a  voyage, 
having  no  domicil  in  the  State,  the  indorser  is 
liable  without  a  demand  being  made.  Barnett 
v.  Wills,  4  Leigh,  114.  But  although  the  maker 
may  be  absent  on  a  voyage,  if  he  has  a  domicil 
in  the  State,  payment  must  be  demanded  there. 
Dennie  v.  Walker,  7  K  H.,  199;  Whittier  v. 
Graffam,  3  Greenl.,  82. 

And  in  every  case  where  the  maker  has  no 
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known  residence  or  place  at  which  the  note  can 
be  presented  for  payment,  the  holder  will  in 
like  manner  be  excused  from  making  any  de- 
mand whatever.  Story,  Prom,  N.,  sec.  237; 
Whittier  v.  Graffam,  supra;  Putnam  v.  Sulli- 
van, supra;  Duncan  v.  McCullough,  4  S.  &  R., 
480.  But  in  all  such  cases,  the  reason  for  not 
making  a  demand  must  be  shown  on  the  trial 
of  the  cause.  It  must  appear  that  the  maker 
had  absconded,  was  at  sea,  or  had  no  known 
domicil  or  place  where  the  note  should  be  pre- 
sented. The  rule  is  strict,  that  a  demand  must 
be  made,  or  a  proper  excuse  shown  for  its 
omission. 

There  is  a  further  exception  to  the  rule  re- 
quiring a  demand  to  be  made  of  the  maker,  or 
at  his  domicil  or  place  of  business;  for  where 
a  note  is  made  by  a  resident  of  the  State,  who, 
before  it  is  payable,  removes  from  the  State 
and  takes  up  a  permanent  residence  elsewhere, 
the  holder  need  not  follow  him  to  make  de- 
mand, but  it  is  sufficient  to  present  the  note 
for  payment  at  the  former  place  of  residence 
of  the  maker.  M'Gruder  v.  Bk.,  9  Wh.,  598; 
Anderson  v.  Drake,  supra;  Dennie  v.  Walker, 
supra;  Oillespiev.  Hannahan,  4  M'Cord,  503; 
Reid  v.  Morrison,  2  Watts.  &  S.,  401;  3  Kent, 
96.  And  this  is  just:  for  it  is  but  reasonable 
to  suppose  that  neither  party,  when  the  note 
was  given,  looked  for  a  *change  of  resi-  [*152 
dence  to  a  foreign  country,  and  that  each  con- 
tracted upon  tie  supposition  that  no  such 
change  would  take  place.  Nevertheless,  as 
was  said  in  Dennie  v.  Walker,  supra,  "this  is 
an  exception  to  the  general  rule,  and  must  be 
construed  strictly  "  "We  think,"  say  the  court 
in  M'Gruder  v.  Bk.,  supra,  "that  reason  and 
convenience  are  in  favor  of  sustaining  the  doc- 
trine, that  such  a  removal  is  an  excuse  from 
actual  demand.  Precision  and  certainty  are 
often  of  more  importance  to  the  rules  of  law, 
than  their  abstract  justice.  On  this  point, 
there  is  no  other  rule  that  can  be  laid  down, 
which  will  not  leave  too  much  latitude  as  to 
place  and  distance.  Besides  which,  it  is  con- 
sistent with  analogy  to  other  cases,  that  the 
indorser  should  stand  committed,  in  this  re- 
spect, by  the  conduct  of  the  maker.  For  his 
absconding  or  removal  out  of  the  kingdom,  the 
indorser  is  held,  in  England,  to  stand  com- 
mitted." 

These  exceptions  to  the  general  rule,  it  will 
be  seen,  all  rest  on  peculiar  reasons.  In  one, 
the  maker  has  absconded;  in  another,  he  is 
temporarily  absent,  and  has  no  domicil  or  place 
of  business  within  the  State;  in  a  third,  his 
residence,  if  any  he  has,  cannot  be  ascertained; 
while  in  the  fourth,  he  has  removed  out  of  the 
State  and  taken  up  his  residence  in  another 
country.  In  each  of  these  instances,  let  it  be 
observed,  the  fact,  constituting  the  excuse,  oc- 
curs subsequently  to  the  making  and  indorse- 
ment of  the  note;  and  it  is  this  new  and  changed 
condition  of  the  maker,  and  that  only.by  which 
the  indorser  stands  committed, without  a  regu- 
lar demand. 

We  are,  then,  to  inquire,  whether  these  ex- 
ceptions are  to  be  multiplied  and  extended  to 
a  case  where  no  change  in  the  condition  of  ei- 
ther party  has  taken  place;  where  the  maker, 
when  the  note  was  made  and  indorsed,  had  a 
known  residence  in  another  State,  and  which 
had  remained  unchanged  at  the  maturity  "of 

818 


152 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1846 


the  note.  It  is  palpable  that  this  exception,  if 
made,  must  be  placed  on  some  new  principle; 
it  cannot  be  allowed  on  the  ground  which  up- 
holds the  others.  The  facts  in  this  case  are 
unchanged,  and  as  the  reason  for  making  an 
«xception  does  not  exist,  the  exception  itself 
should  not  be  allowed.  Unless,  therefore,  the 
general  position  is  true,  that  one  who  indorses 
153*]  for  a  *maker  who  lives  in  another  State, 
may  be  "held  liable  without  any  demand  being 
made  on  the  maker,"  I  think  the  defendant  was 
not  liable  in  the  case  at  bar.  And  if  any  such 
general  rule  of  law,  as  I  have  stated,  exists,  it 
certainly  may  be  shown;  but  that  it  has  no  ex- 
istence, is,  as  I  believe,  not  only  according  to 
the  universal  understanding  amongst  commer- 
cial men,  but  also  according  to  the  settled 
course  of  business,  in  the  commercial  world. 

The  indorsement  of  a  note  is  an  order  to 
the  maker  to  pay  the  amount  to  the  indorsee 
or  holder,  as  is  specified  and  agreed  in  the 
note,  and  an  engagement  by  the  indorser,  that 
if  the  note  is  duly  demanded  of  the  maker  and 
not  paid,  or  if  it  shall  be  found  impracticable 
to  make  a  demand,  the  indorser  will  himself, 
on  receiving  due  notice,  pay  the  amount  to  the 
indorsee  or  holder.  Now,  where  such  an  or- 
der is  drawn  upon  a  maker  who  resides  in  an- 
other State,  and  which  is  well  known  to  the 
person  in  whose  favor  the  order  is  drawn, upon 
what  principle  can  it  be  said  that  a  demand  of 
the  maker  is  unnecessary?  The  indorsee  vol- 
untarily consents  to  take  such  an  order,  and 
why  should  he  not  perform  the  condition  on 
which  the  ultimate  liability  of  the  indorser  de- 
pends? I  confess  I  see  no  reason  why  he 
should  not.  Here  is  no  mistake,  or  misappre- 
hension of  fact,  at  the  time  the  indorsement  is 
made.  The  indorsee  knows  where  the  maker 
resides,  and  that  it  is  in  another  State.  He 
knows  that  by  law.unless  the  intervention  of  a 
state  line  makes  a  difference,  the  maker  must 
be  sought  where  he  resides,  and  the  demand 
must  be  made  there.  When  the  time  for  pay- 
ment arrives,  the  maker  is  still  at  his  former 
residence;  the  facts  of  the  case  are  precisely  as 
they  were  when  the  order  was  drawn.  Why, 
in  such  a  case,  should  the  state  line  make  a 
difference  in  the  construction  and  legal  effect 
of  this  contract  of  the  indorser?  It  was  fairly 
entered  into  between  the  parties;  let  it  then  be 
fairly  observed  and  performed  by  them. 

I  can  well  understand  why  such  an  order 
made  by  an  indorser  upon  the  maker  of  a  note 
then  residing  within  this  State,  but  who  re- 
moves into  another  State  before  the  note  falls 
due,  should  receive  a  different  construction, 
154*]  and  that  it  would  be  unreasonable  *to 
require  the  holder  to  follow  the  maker  to  his 
new  residence  in  order  to  demand  payment. 
Here,  a  new  and  unlocked  for  event  has  oc- 
curred, which,  like  the  absconding  of  a  maker, 
or  an  inability  to  discover  his  residence,  may 
very  reasonably  be  held  to  excuse  a  demand. 
In  these  respects  the  indorser  should  be  held 
to  stand  committed  by  the  act  of  the  maker. 
But  where  the  facts,  in  reference  to  which  the 
parties  contracted,  were  fully  known  to  them, 
and  are  in  no  respect  changed,  I  am  unable  to 
discover  any  principle  which  will  excuse  the 
maker  from  making  a  demand,  or  using  prop- 
er diligence  to  make  a  demand,  as  in  ordinary 
cases.  The  intervention  of  a  state  line  has,  in 
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my  opinion,  no  possible  bearing  on  the  ques- 
tion. 

I  admit  that  I  have  not  found  any  case  in 
which  this  point  has  been  expressly  adjudi- 
cated, as  I  have  stated  it.  It  seems,  however, 
to  have  been  taken  for  granted,  in  the  case  of 
McGfruder  v.  Bk.,  already  referred  to.  The 
case  of  Duncan  v.  McCullough,  4  Serg.  &  R. , 
480,  was,  in  some  of  its  features,  much  like 
the  one  at  bar.  It  was  an  action  against  the 
administrator  of  an  indorser  of  a  note  made  by 
one  Adams, bearing  date  at  Baltimore,  in  Mary- 
land, June  4,  1814,  payable  nine  months  from 
date,  no  place  of  payment  being  specified  in 
the  note.  It  did  not  appear,  otherwise  than 
by  its  date,  where  the  note  was  actually  made; 
and  it  may  be  inferred  from  the  evidence,  that 
Adams  was,  at  that  time,  a  resident  in  Green 
Village,  Pennsylvania.  It  did  not  appear 
where  he  was  when  the  note  fell  due,  and  no 
demand  of  payment  had  been  made  anywhere; 
nor  was  it  shown  that  any  search  for  the  maker 
had  been  made.  Here,  then,  was  a  note  dated 
at  Baltimore,  no  place  of  payment  being  stated 
in  it,  the  maker  living  in  another  State.  So  far 
it  is  the  case  in  hand,  yet  it  was  not  even  sug- 
gested, by  the  counsel  or  the  court,  that  a  de- 
mand was  unnecessary,  or  that  Baltimore  was 
the  proper  place  to  make  the  demand.  The 
case  was  disposed  of  on  other  grounds,  and 
which  could  not  have  been  in  any  respect 
material,  if  a  demand  at  Baltimore  would  have 
been  proper,  or  if  none  whatever  was  neces- 
sary. On  the  trial,  the  court  charged  that  the 
*plaintiff  was  bound  to  prove  a  demand  [*155 
of  payment  of  the  maker,  or  due  diligence 
used  for  that  purpose,  and  upon  this  part  of 
the  case  the  final  opinion  of  the  court  was  thus 
stated  by  Oh.  J.  Tilghman:  "If  the  plaintiff 
had  proved  that  Adams  had  absconded  and 
was  not  to  be  found  when  the  note  fell  due,  a 
demand  of  payment  would  have  been  dis- 
pensed with,  because  it  would  have  been  im- 
possible to  make  it.  But  no  such  thing  was 
proved  and,  therefore,  a  demand  was  neces- 
sary. The  note  being  dated  at  Baltimore, 
would  raise  a  presumption  that  Baltimore  was 
the  drawer's  place  of  residence,  as  was  de- 
cided by  the  Supreme  Court  of  N.  Y.,  in  2 
Cai.,  127.  Baltimore,  then,  was  the  place  at 
which  inquiry  should  have  been  made.  The 
court  laid  down  the  law  fairly.  A  demand,  or 
at  least  due  diligence  in  endeavoring  to  make 
a  demand,  was  necessary."  All  this  seems  to 
me  very  just  and  proper.  A  demand  was  nec- 
essary; the  note  was  dated  at  Baltimore,  and 
if  the  residence  of  the  maker  was  unknown, 
Baltimore  was  the  place  where  inquiry  should 
have  been  made.  But  if,  as  is  now  urged,  Bal- 
timore was  the  place  to  demand  payment,  or 
if  no  demand  was  required,  the  argument  of 
counsel,  in  the  case  referred  to,  and  the  views 
of  the  court,  were  entirely  wide  of  the  mark. 
And  here  let  me  observe,  that  although  the 
date  of  a  note  does  not  make  it  payable  at  that 
place,  still,  the  date  may,  in  one  respect,  be 
very  important.  It  raises  a  presumption  that 
the  maker  resides  there,  although  it  is  only 
presumption.  3  Kent,  96,  97;  Loweryv.  Scott, 
24  Wend.,  358;  Q-alpin  v.  Hard, 3  McCord,  394. 
And  where  it  becomes  a  question  of  due  dili- 
gence in  seeking  to  make  a  demand,  it  may  be 
all  important  to  show  that  inquiry  was  made 
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at  the  place  where  the  note  bears  date.  But 
here,  this  point  is  of  no  consequence,  for  the 
residence  of  the  maker  was  known  to  all  par- 
ties, and  not  the  least  effort  was  made  to  make 
demand  of  him  where  he  lived,  or  at  any  oth- 
er place  than  Troy,  where  the  indorser  re- 
sided, the  maker  then  being  at  his  home  in 
Florida. 

I  am  aware  that  Judge  Story,  in  his  treatise 
on  promissory  notes,  after  adverting  to  various 
grounds  on  which  a  demand  of  payment  may 
be  excused,  says  :  "It  seems  also,  that  if  the 
156*]  maker  *of  a  promissory  note  resides 
and  has  his  domicil  in  one  State,  and  actually 
dates  and  makes  and  delivers  a  promissory  note 
in  another  State,  it  will  be  sufficient  for  the 
holder  to  demand  payment  thereof  at  the  place 
where  it  is  dated,  if  the  maker  cannot  person- 
ally, upon  reasonable  inquiries,  be  found 
within  the  State,  and  has  no  known  place  of 
business  there."  Sec.  236.  For  this  he  refers 
to  the  case  of  Hepburn  v.  Toledano,  10  La.,  643. 
It  will  be  observed  that  Judge  Story  does  not 
give  to  this  position  the  authority  of  his  name 
and  character  ;  the  point  is  stated  doubtingly. 
It  seems,  he  says,  that  under  such  circum- 
stances the  maker  need  not  be  sought  in  the 
State  where  he  resides,  and  not  that  it  is  clear 
this  will  excuse  the  usual  demand.  The  learned 
author  was  obviously  doing  no  more  than  to 
state  what  seemed  to  him  to  have  been  decided 
in  Louisiana,  and  he  does  it  in  a  manner  which 
precludes  the  idea  that  he  intended  to  adopt  the 
principle,  or  give  to  it  any  authority  beyond 
that  of  the  elevated  and  able  tribunal  by  which 
the  case  was  determined.  I  have  looked  at  the 
report  of  the  case  of  Hepburn  v.  Toledano.  It 
was  an  action  against  the  indorser  of  a  promis- 
sory note  dated  at  New  Orleans,  but  not  made 
payable  there.  When  the  note  was  payable  the 
maker  resided  in  Kentucky ;  but  where  his 
residence  was  when  the  note  was  given,  is  not 
expressly  stated.  The  only  question  in  the 
case,  as  the  court  said,  was  whether  the  holder 
was  obliged  to  go  out  of  the  State  to  demand 
payment;  but  whether  that  question  arose  upon 
a  note  given  by  a  resident  of  Louisiana,  who 
had  subsequently  removed  to  Kentucky,  or  by 
a  person  who  lived  in  Kentucky  when  the  note 
was  made,  is  a  fact  upon  which  I  cannot  satisfy 
myself  from  anything  to  be  found  in  the  report 
of  the  case.  We  have  already  seen  that  where 
the  maker  removes  from  one  State  to  another, 
after  the  giving  of  a  note,  the  holder  need  not 
follow  him.  This  was  said  in  Anderson  v. 
Drake,  in  14  Johns.,  upon  the  authority  of 
which  the  Louisiana  case  was  decided.  In  the 
latter  case  the  court  say  :  "  There  is  some  diffi- 
culty as  to  the  place  where  demand  is  to  be 
made,  when  the  maker  of  a  note  or  acceptor  of 
a  bill  has  been  a  resident  of  the  State,  and 
before  the  time  of  payment,  has  changed  his 
domicil ;  but  if  he  lives  in  another  country,  the 
157*]  indorsees  *cannot  be  presumed  to  know 
his  residence,  and  all  that  the  law  requires  of 
the  holder  is  due  diligence  at  that  place  where 
the  note  is  drawn.  Thus  in  the  case  cited  by 
the  appellant,  14  Johns.,  116,  it  is  stated  by  the 
court  to  have  been  previously  decided,  that 
where  a  note  was  dated  at  Albany,  and  the 
drawer  of  it  afterwards  removed  to  Canada, 
the  demand  where  it  was  drawn  was  sufficient 
to  charge  the  indorser."  And  it  was  held  that 
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the  demand  at  New  Orleans  was  sufficient.  I 
must  say  that  my  impression  upon  this  case  is 
that  the  maker  of  the  note  had  removed  from 
Louisiana  after  the  giving  of  the  note  ;  but  if 
the  fact  were  otherwise,  I  think  the  decision 
should  not  be  followed.  The  case  is  not  strictly 
authority,  although  harmony  in  the  decisions 
of  the  several  State  Courts,  upon  such  a  point, 
is  exceedingly  desirable.  But  I  cannot  assent 
to  the  principle  that  where  no  change  has  taken 
place  in  the  residence  of  the  maker,  between 
the  making  of  the  note  and  the  time  of  its 
payment,  the  intervention  of  a  State  line  dis- 
penses with  the  necessity  of  making  due  de- 
mand of  payment,  or  atall  affects  the  question. 
I,  therefore,  think  the  nonsuit  was  right,  and 
a  new  trial  should  be  denied. 
New  trial  denied. 

Affirming — 4  Leg.  Obs.,  16. 

Reviewed— 24  N.  Y.,  30,  32. 

Cited  in— 1  N.  Y.,  328 ;  3  N.  Y.,  274 :  30  N.  Y.,  311 ;  37 
N.  Y.,  634 ;  1  Barb.,  164 ;  2  Barb.,  655 :  5  Barb.,  499 ;  13 
Barb.,  165;  31  Barb..  406;  12  How.  Pr.,  168;  5  Duer, 
84 ;  5  Bos.,  414 ;  7  Leg.  Obs.,  253 ;  4  Biss.,  223 ;  17 
Minn.,  213 ;  10  Am.  Rep.,  164 ;  33  Mo.,  573 ;  61  Me.,  249 : 
114  Am.  Rep.,  564;  37  Mich.,  138. 


LA  FARGE  «.  HERTER  &  DILLENBACK. 

Judgment  against  Principal  and  Surety — Surety 
Not  Released,  When. 

Where  the  creditor  recovers  judgment  against 
principal  and  surety,  they  are  thenceforth  principal 
debtors,  and  the  taking  of  a  new  security  from  the 
one  who  was  the  principal,  with  an  extension  of  the 
time  of  payment,  does  not  discharge  the  other. 

Citations-5  Johns.  Cb...  305 ;  2  Chit,  125 ;  3  Wh.,  520 ; 
2  McLean,  44. 

TIEBT  on  judgment.  Plea  nil  debet,  with  no- 
-U  tice  of  special  matter.  Issue  tried  at  the 
Jefferson  Circuit  in  June,  1844,  bef ore  Gridley, 
C.  Judge.  The  plaintiff  produced  a  record  of 
a  judgment  in  this  court  in  his  favor  against 
the  defendants,  for  $424.09,  and  rested.  On 
the  part  of  the  defendants  it  was  shown  that 
*the  judgment  was  recovered  on  a  [*158 
promissory  note  made  by  the  defendants  for  a 
debt  due  from  Herter,  Dillenback  being  a  sure- 
ty ;  and  that  after  an  execution  had  been  issued 
on  the  judgment  and  levied  on  the  personal 
property  of  Herter,  the  latter  executed  to  the 
plaintiff  a  bond  and  mortgage  for  the  amount 
of  the  judgment,  including  also  another  de- 
mand, payable  in  three  years  from  the  date, 
with  interest;  and  that  the  plaintiff's  attorney 
thereupon  indorsed  upon  the  execution  that  it 
had  been  paid  in  full.  This  evidence  was  given 
after  an  objection  to  its  competency  by  the 
plaintiff's  counsel  had  been  made  and  over- 
ruled. The  plaintiff  then  gave  evidence  tend- 
ing to  show  that  the  amount  payable  by  the 
bond  and  mortgage  included  a  note  which  Dil- 
lenback had  given  for  an  usurious  premium 

NOTE. — Principal  and  surety— What,  in  general, 
will  discharge  surety.  See  King  v.  Baldwin,  17  Johns., 
384,  note ;  Seizer  v.  Heacock,  23  Wend.,  81,  notes  cited. 

The  contract,  strictly  construed.  Walsh  v.  Bailie, 
10  Johns.,  180,  note ;  Ludlow  v.  Simond,  2  Cai.  Cas., 
1,  note. 

In  connection  with  the  above  case  of  La  Farge  v. 
Herter,  see  8.  C.,  4  Barb.,  346 ;  Gilmore  v.  Spies,  S. 
C.,  9  N.  Y.,  241 ;  1  Barb..  159.  See,  also,  Delaplaine 
v.  Hitchcock,  4  Edw.,  321 ;  Boughton  v.  Bank  of  Or- 
leans, 2  Barb.  Ch.,  458. 
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upon  the  loan  of  the  money  which  constituted 
the  consideration  of  the  note  on  which  the 
judgment  was  obtained,  and  that  Herter  had 
threatened  to  set  up  the  defense  of  usury  when 
the  plaintiff  attempted  to  foreclose  the  mort- 
gage. 

The  judge  charged  the  jury  that  if  Dillenback 
was  surety  for  Herter  in  the  note  on  which 
the  judgment  was  rendered,  then  under  the 
circumstances  the  levy  of  the  execution  and 
the  taking  of  the  bond  and  mortgage  was  a  sat- 
isfaction as  to  Dillenback  of  the  judgment.un- 
less  the  bond  and  mortgage  were  usurious;  but 
if  usury  was  included  in  the  bond  and  mort- 
gage, with  the  knowledge  and  consent  of  Dil- 
lenback, the  judgment  was  unaffected  by  them 
and  then  the  plaintiff  would  be  entitled  to  re- 
cover. The  jury  found  a  verdict  for  the  de- 
fendants. 

Mr.  J.  A.  Spencer,  for  plain  tiff,  moved  for 
a  new  trial.  He  insisted  that  the  relation  of 
principal  and  surety  which  had  existed  between 
Herter  and  Dillenback  ceased  with  the  recov- 
ery of  the  judgment. 

Mr.  C.  P.  Kirkland,  for  defendants,  con- 
tended that  the  relinquishment  of  the  levy 
and  the  giving  time  of  payment  to  Herter 
discharged  Dillenback,  and  that  the  plaintiff 
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could  not  suggest  usury  for  the  purpose  of 
avoiding  the  effect  of  the  bond  and  mortgage. 
*By  the  Court,  Beardsley,  J.  On  [*159 
the  trial  the  plaintiff's  counsel  objected  to  proof 
that  the  defendant  Dillenback  was  surety,  in 
the  note  on  which  the  judgment  had  been  re- 
covered, for  his  co-defendant,  Herter;  but  the 
objection  was  overruled,  and  the  fact  of  such 
suretyship,  which  was  shown,  seems  to  have 
constituted  an  essential  ground  for  the  verdict 
rendered  by  the  jury.  I  think  this  evidence 
should  not  have  been  received.  By  the  recov- 
ery of  the  judgment  against  Dillenback,  his 
character  as  surety  was  gone,  and  as  between 
him  and  the  plaintiff  he  was  thenceforth  a 
principal  debtor.  This  point  seems  to  be  en- 
tirely settled  by  authority.  Bay  v.  Tallmadge, 
5  Johns.  Ch.,  305;  Lenox  v.  Prout,  3  Wh.,  520; 
Pole  v.  Ford,  2  Chit.,  125  ;  Findlay  v.  Bk.,  2 
McLean,  44.  There  must  be  a  new  trial.(a) 

Same  case— 4  Barb.,  346 ;  11  Barb.,  159. 

Affirmed— 9  N.  Y.,  241. 

Criticised— 5  Barb.,  534. 

Cited  in— 3  Lans.,  218 ;  2  Barb.,  486 ;  3  Barb.,  316. 

(a)  In  Bangs  v.  Strong,  10  Paige.  11 ;  S.  C.  in  error, 
7  Hill,  250,  the  facts  raised  the  precise  question.here 
adjudged ;  but  the  point  does  not  appear  to  have 
been  presented  or  passed  upon  either  by  the  Chan- 
cellor or  the  Court  of  Errors. 
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[END  OF  MAT  TERM,  1846.] 
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161*] 


*ROBERTSON 


SHEILL,  Administrator  of  SHEILL. 

Administrator  —  Refusal  to  Refer  —  Costs. 

It  is  no  answer  to  a  motion  for  costs  against  an  ad- 
ministrator, who  had  refused  to  refer  a  demand  pur- 
suant to  the  statute,  on  which  a  judgment  was  after- 
wards recovered.that  the  defendant  believed  he  had 
an  equitable  defense.which,  pending  the  suit  at  law, 
he  had  filed  a  bill  in  chancery  to  enforce. 

Citation—  2  R.  S.,  90,  sec.  41. 

MOTION  for  costs  against  the  defendant  as 
administrator,  for  refusing  to  refer  the  de- 
mand pursuant  to  the  statute.  The  action  was 
upon  a  sealed  note  made  by  the  intestate  paya- 
ble to  the  plaintiff.  The  demand  was  presented 
to  the  defendant  pursuant  to  a  notice  published 
by  him  as  administrator.but  he  refused  to  pay. 
An  offer  to  refer  according  to  the  statute  was 
duly  made  and  declined  by  the  defendant. 
This  action  was  then  brought  and  the  plaintiff 
recovered  $645.78,  the  cause  having  been  tried 
by  referees. 

The  defendant  swore  to  certain  facts,  consti- 
tuting as  he  believed  a  defense  in  equity  to  the 
note,  and  stated  that  after  issue  was  joined  in 
the  suit  at  law  he  filed  his  bill  in  chancery  be- 
fore a  Vice-  Chancellor  and  obtained  an  injunc- 
tion, which  was  dissolved  on  the  coming  in  of 
the  answers;  that  he  had  appealed  to  the  Chan- 
cellor from  this  order,  and  that  he  believes  he 
can  prove  the  case  made  by  the  bill. 

162*]     *Mr.  O.  Allen,  for  plaintiff. 
Mr.  M.  Fairchild,  for  defendant. 

By  the  Court,  Beardsley,  J.  Costs  are  not 
asked  on  the  ground  that  "payment  was  un 
reasonably  resisted  or  neglected,"  but  because 
"the  defendant  refused  to  refer"  the  demand 
pursuant  to  the  statute.  2  R.  S.,  90,  sec.  41. 
No  defense  at  law  was  pretended.  The  plaintiff 
was  required  to  present  his  demand  to  the  ad- 
ministrator, and  was  at  liberty  to  bring  suit  for 
its  recovery.  Consenting  to  a  reference  would 
not  have  furnished  an  obstacle  to  relief  in 
equity.  As  the  defendant  refused  to  refer,  and 
a  report  has  been  made  in  favor  of  the  plaintiff 
for  the  amount  of  his  demand,  he  is  entitled  to 
his  costs,  unless  the  defendant  shall  finally 
prevail  in  the  Court  of  Chancery. 

Motion  granted. 

VAN  VALKENBURGH 

HARRIS  &  HARRIS. 

A  fl.  fa.  cannot  issue  on  a  judgment  in  scire  facias 
quare  executionem  non,  until  thirty  days  after  the 
entry  of  the  judgment,  the  Act  of  1840,  Sess.  L.,  p. 
334,  sec.  34,  being  applicable  to  such  executions,  as 
well  as  those  in  original  actions. 

DENIO  3. 


Citations— 2  R.  S.,  576,  sec.  1 ;  612,  sec.  3;  11  East., 
516 ;  1  Bfng.,  133 ;  Laws  1840,  p.  334,  sec.  24. 

MOTION  to  set  aside  a  fi.  fa.  issued  on  the 
same  day  on  which  judgment  in  scire  facias 
quare  executionem  non  was  perfected,  the  defend- 
ants' counsel  insisting  that  the  plaintiff  should 
tiave  waited  thirty  days,  as  required  by  the  Act 
of  1840. 

Mr.  P.  C  agger,  for  the  motion. 

Mr.  J.  Koon,  for  plaintiff,  argued  that  the 
Act  referred  to  had  no  application  to  judg- 
ments on  scire  facias,  as  the  execution  issues 
upon  the  original  judgment.  He  referred  to  2 
R.  S.,  576,  sec.  1. 

*By  the  Court,  Beardsley,  /.  The  [*  1 63 
entry  on  the  roll,  in  a  case  like  this,  is  that  the 
plaintiff  have  execution  against  the  defendants 
according  to  the  force,  form  and  effect  of  the 
former  recovery,  and  that  he  also  recover  costs 
on  the  scire  facias.  2  R.  S.,  576,  sec.  1;  Id., 
612,  sec.  3.  It  is,  in  strictness,  a  judgment  for 
execution  according  to  the  first  recovery,  and 
for  costs.  Philipson  v.  Mangles,  11  East,  516. 
The  execution  must  issue  upon  the  judgment 
on  the  scire  facias,  and  not  on  the  original  judg- 
ment. Davis  v.  Norton,  1  Bing.,  133.  The  case 
is  within  the  Act  of  1840,  and  a  writ  of  fieri 
facias  cannot  regularly  issue,  until  after  the 
expiration  of  thirty  days  from  the  entry  of  the 
judgment.  L.,  1840,  p.  334,  sec.  24.  This  exe- 
cution must  be  set  aside,  with  costs. 

Motion  granted. 


REGAN  v.  PRIEST  &  JONES. 

The  plaintiff  in  replevin  need  not  file  an  affidavit 
of  merits,  in  order  to  prevent  the  defendant  from 
moving  the  cause  out  of  its  order  on  the  calendar, 
and  taking  an  inquest. 

MOTION  by  the  plaintiff  to  set  aside  an  in- 
quest taken  by  the  defendants  at  the  last 
Circuit  in  N.  Y.  The  action  was  replevin,  and 
the  defendants  gave  notice  of  trial  and  placed 
the  cause  on  the  calendar,  and  no  affidavit  of 
merits  being  filed  by  the  plaintiff,  they  moved 
the  cause  out  of  its  order  and  took  an  inquest. 
The  plaintiff  had  not  given  notice  of  trial. 

Mr.  T.  L.  Danagher,  for  plaintiff. 

Mr.  C.  Stevens,  for  defendants. 

By  the  Court,  Beardsley,  J.  I  know  of  no 
practice  which  requires  a  plaintiff  in  replevin 
to  make  an  affidavit  of  merits,  in  order  to  pre- 
vent an  inquest  being  taken  against  him.  The 
defendant  *in  replevin  may  bring  the  [*164 
cause  to  trial,  but  he  cannot  do  so  out  of  its 
regular  order  on  the  calendar.  This  inquest 
was  irregular,  and  must  be  set  aside  with  costs. 

Motion  granted. 
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FOWLER  ET  AL.,  Administrators  of  HOTCH- 

STRASSER, 

STARR. 

Executors  and  Administrators — Action  by— Dis- 
continuance—  When  without  Costs. 

Executors  and  administrators  necessarily  prose- 
cuting in  the  right  of  their  testator  or  intestate, 
will  be  permitted  to  discontinue  without  costs, upon 
ascertaining  that  a  defense  exists,  where  they  are 
not  chargeable  with  wantonness  or  bad  faith  m 
bringing  or  conducting  the  suit. 

Soneld  where  the  defendant  pleaded  a  discharge 
under  the  Bankrupt  Act,  granted  in  the  lifetime  of 
the  intestate,  of  which  the  plaintiffs  were  not  aware 
until  it  was  pleaded. 

Citation— 2  K.  S.,  615,  sees.  16,  17. 

MOTION  by  plaintiffs  for  leave  to  discon- 
tinue without  costs.  The  action  was  for 
the  balance  of  an  account  for  goods  sold  by 
the  intestate,  who  died  in  April,  1845 ;  and 
the  suit  was  commenced  in  February,  1846. 
On  the  17th  of  that  month  the  defendant's  at- 
torney served  a  copy  of  a  plea  setting  up  a 
discharge  under  the  Bankrupt  Act,  granted  in 
November,  1843.  The  acting  administrator, 
who  had  the  sole  charge  of  the  business  of  the 
estate,  swore  that  he  had  never  heard  of  the 
discharge  until  the  plea  was  served. 

Mr.  J.  Edwards,  for  plaintiffs. 

Mr.  N.  Hill,  Jr.,  for  defendant. 

By  the  Court,  Beardsley,  J.  The  plaint- 
iffs may  discontinue  without  paying  costs  to 
the  defendant.  They  necessarily  prosecuted 
as  administrators  in  the  right  of  their  intestate, 
and  there  is  no  reason  to  believe  that  the  action 
was  brought  wantonly,  or  that  it  was  either 
commenced  or  conducted  in  bad  faith.  2  R. 
S.,  615,  sees.  16,  17. 

Motion  granted. 

Cited  in-5  Abb.  Pr.,  231. 
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*WHITNEY  v.  SHUFELT.      [*165 

Practice — Joinder  of  Issue — Notice  of— Service. 

Where  the  attorneys  live  in  different  places  and 
issue  is  joined  too  late  for  the  service  of  notice  of 
trial  by  mail,  though  in  season  for  personal  service, 
the  defendant  will  not  be  entitled  to  judgment  as  in 
case  of  nonsuit  for  not  noticing  and  bringing  the 
cause  to  trial. 

But  a  party  moving  to  set  aside  proceedings  for 
irregularity,  or  to  be  relieved  from  a  regular  de- 
fault, must  if  practicable,  and  if  necessary  to  enable 
him  to  move  at  the  next  term,  make  personal  serv- 
ice of  the  papers.  Per  Bronson,  Ch.  J. 

MR.  J.  H.  Collier,  for  defendant,  moved 
for  judgment  as  in  case  of  nonsuit,  for 
not  noticing  the  cause  and  proceeding  to  trial 
at  the  Columbia  Circuit,  held  on  the  16th  of 
March  last.  Issue  was  joined  on  the  23d  of 
February  last. 

Mr.  N.  Hill,  Jr.,  for  plaintiff,  read  an  affi- 
davit, showing  that  the  plaintiff's  attorney  re- 
sided in  the  City  of  Albany,  and  that  the  de- 
fendant's attorney  resided  at  Valatie,  in  the 
County  of  Columbia.  He  said  there  was  not 
time  after  the  issue  was  joined  to  give  notice 
by  mail,  and  the  plaintiff  was  not  in  default 
for  omitting  to  send  a  special  messenger,  or 
otherwise  making  personal  service  of  a  notice 
of  trial  for  the  March  Circuit.  / 

Bronson,  Ch.  J.,  was  of  that  opinion; 
though  he  thought  there  might  be  cases  where 
the  party  would  be  bound,  if  practicable,  to 
make  personal  service;  as  where  he  seeks  to 
take  advantage  of  some  irregularity,  not  af- 
fecting the  merits,  or  where  he  wishes  to  be 
relieved  from  a  regular  default. 

Motion  denied. 


Same  Case— 2  How.  Pr.,  120. 
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DECISIONS   OF  CASES 

ARGUED  AT  THE 

SPECIAL    TERM, 
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167*]  *MATTER  of  CLARK,  a  Non-resident 
Debtor. 

Attachment  against  Absconding,  etc.,  Debtors — 
Publication  of  Notice — Jurisdiction  not  Lost  by 
Delay — Appointment  of  Trustees — Effect  of. 

In  proceedings  by  attachment  against  abscond- 
ing, concealed  and  non-resident  debtors,  there  is  no 
time  prescribed  within  which  the  notice  required  by 
the  statute  must  be  published  after  the  issuing  and 
service  of  the  attachment. 

And  where  the  notice  was  published  two  years 
and  seven  months  after  the  issuing  of  an  attachment 
upon  which  the  debtor's  property  was  immediately 
seized;  held,  that  the  officer  had  not  lost  his  juris- 
diction of  the  proceeding  by  the  delay,  and  that  an 
appointment  of  trustees  made  at  a  proper  time  aft- 
er such  publication  was  valid. 

The  appointment  of  trustees  in  such  a  proceedinir, 
where  the  officer  had  acquired  jurisdiction  to  issue 
the  attachment,  precludes  the  debtor  from  alleging 
that  jurisdiction  had  been  lost  by  a  subsequent  ir- 
reglarity. 

Citations-2  R.  8.,  p.  4,  sec.  7 ;  7,  sees.  25,  28,  31, 33, 
35 :  8,  sees.  31,  58,  59 ;  13,  sec.  62 ;  41,  sec.  6 ;  9  Wend.. 
465 ;  4  Hill,  598 ;  15  Wend.,  372 ;  8  Cow.,  178, 187. 

MOTION  to  set  aside  the  attachment  and 
subsequent  proceedings  against  Clark, 
who  was  proceeded  against  under  the  statute 
as  a  non-resident  debtor,  (a)  The  application 
1 68*]  was  made  to  a  *judge  of  the  C.  P.  of 
N.  Y.  May  22,  1841,  who  on  the  same  day  is- 
sued an  attachment  to  the  sheriff  of  the  Coun- 
ty of  Rensselaer  and  made  an  order  for  the 
publication  of  the  proper  notice  in  the  State 
paper  and  in  a  newspaper  in  N.  Y.,  and  in  an- 
other in  Troy.  The  sheriff  seized  the  property 
of  the  debtor  to  the  amount  of  $2,775.50  and 
returned  the  attachment  to  the  judge  in  June, 
1841,  and  the  same  was  afterwards  filed  in  the 
clerk's  office  of  this  court  in  the  City  of  N.  Y. 
Nothing  further  was  done  until  January  6, 
1844,  when  the  notice  was  published  in  the  pa- 
per in  N.  Y.  On  the  8th  it  was  published  in 
the  paper  in  Troy  and  in  the  State  paper. 
December  14,  1844,  the  judge,  on  being  fur- 
nished with  proof  of  the  publication  of  the 
notice,  appointed  three  trustees  for  all  the 
creditors  of  the  debtor,  who  took  the  oath  of 
office,  and  on  the  26th  day  of  the  same  month, 
the  judge  made  and  filed  his  report  of  all  the 
proceedings  had  before  him,  to  this  court. 

(a)  The  authority  for  making  this  application  to 
this  court,  is  found  in  2  R.  S.,  13,  sec.  68,  which  pro- 
vides that  after  the  appointment  of  trustees,  the  of- 
ficer before  whom  the  proceedings  were  had,  shall 
report  them  to  the  Supreme  Court,  "  after  which 
(it  is  said)  the  Supreme  Court  shall  have  jurisdiction 
over  such  proceedings."  This  has  been  held  to  au- 
thorize the  court  to  examine  the  proceedings  from 
the  commencement,  and  to  set  them  aside  on  mo- 
tion, if  found  erroneous.  In  the  Matter  of  Hurd,  9 
Wend.,  467 ;  In  the  Matter  of  Gilbert,  7  Id.,  490 ;  In 
the  Matter  of  Hollingshead,  6  Id.,  553. 
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While  the  notice  was  in  the  course  of  publica- 
tion, two  other  creditors  presented  affidavits 
and  petitions  stating  their  desire  to  be  deemed 
attaching  creditors,  pursuant  to  the  37th  sec- 
tion of  the  Act.  In  March,  1846,  the  trustees 
brought  an  action  against  the  sheriff  of  Rens- 
selaer, for  the  property  seized  by  him  on  the 
attachment,  which  is  pending.  The  error  al- 
leged was  that  the  delay  in  the  publication  of 
the  notice  was  a  discontinuance  of  the  pro- 
ceedings, and  that  the  officer  had  lost  his  ju- 
risdiction. 

Mr.  N.  Hill,  Jr.,  for  Clark. 

Mr.  A.  P.  Man,  for  attaching  creditors. 

By  the  Court,  Jewett,  J.  It  is  conceded  that 
the  papers  presented  to  the  officer  were  suffi- 
cient to  confer  upon  him  jurisdiction  to  issue 
the  attachment,  but  it  is  insisted  that  the  ap- 
pointment of  trustees  was  unauthorized  and 
void,  and  that  before  that  act  was  done  all  right 
to  proceed  further  was  lost  on  account  of  the 
delay  which  took  place  after  the  attachment 
was  issued,  before  the  notice  was  published. 
The  debtor  has  nine  *months  after  the  [*169^ 
first  publication  of  the  notice  to  appear  and  dis- 
charge the  attachment;  2  R.  S.,  8,  sec.  31;  and 
his  right  so  to  do  is  to  be  stated  in  the  notice; 
and  if  he  fails  to  do  so,  and  the  attachment  is 
not  discharged  within  the  time  so  limited,  the 
officer,  within  three  months  after  the  expira- 
tion of  such  time,  upon  proof  being  made  of 
the  publication  of  the  notice,  is  to  appoint 
trustees.  Sec.  58.  If  the  three  months  is  suf- 
fered to  expire  without  an  appointment  of 
trustees  being  made,  the  attachment  becomes 
void.  Sec.  59.  The  sheriff  is  obliged  to  retain 
the  property,  or  its  avails  in  case  he  shall  sell 
it,  until  the  appointment  of  trustees.  Id.,  p.  4, 
sec.  7.  On  the  appointment  of  trustees,  and 
their  taking  the  oath  of  office,  they  are  deemed 
vested  with  all  the  estate  of  the  debtor  from 
the  first  publication  of  the  notice.  Id.  p.  41. 
sec.  6. 

It  is  argued  by  the  counsel  for  the  debtor 
that  a  necessary  construction  of  the  statute  re- 
quires the  notice  to  be  published  before  the 
expiration  of  thirty  days  from  the  time  the 
property  is  attached;  for,  it  is  said,  if  a  vessel 
is  attached,  whether  it  belong  to  the  debtor  or 
a  third  person,  it  may  be  sold  within  thirty- 
days  after  the  seizure,  Id.,  p.  7,  sec.  25,  and  it 
is  unreasonable  that  the  title  to  the  property  of 
anyone  should  be  changed  without  any  sort  of 
notice.  But  that  question  does  not  arise.  The 
title  to  the  property  sold  is  not  in  controversy. 
It  is  perhaps  true  that  if  the  court  has  a  right 
to  prescribe  the  time  within  which  the  notice 
must  be  published,  the  period  suggested  might 
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as  well  be  fixed  as  any  other.  The  statute  no- 
where declares  when  the  publication  shall 
commence,  though  it  prescribes  its  contents, 
in  what  papers  it  shall  be  published,  the  effect 
of  the  first  publication  on  the  debtor's  proper- 
ty and  on  his  capacity  to  convey  or  encumber 
it,  and  the  duties  and  liabilities  of  persons  who 
may  owe  him  or  have  his  property  in  their  pos- 
session. Sees.  28,  31,  33-35.  Until  the  notice 
is  published,  the  rights  of  the  debtor  over  his 
property,  at  least  that  which  is  not  actually 
seized  on  the  attachment,  are  unaffected  by  the 
proceedings.  Important  rights  accrue  to  the 
creditor  by  the  publication  of  the  notice, which 
17O*]  he  would  not  *otherwise  have,  and  it 
seems  reasonable,  therefore,  to  suppose  that 
the  Legislature  contemplated  that  the  interest 
he  would  feel  would  secure  a  prompt  publica- 
tion of  the  notice,  and  would  render  unneces- 
sary any  legal  provision  for  that  object.  It 
was  probably  deemed  quite  sufficient  to  insure 
diligence  in  this  respect  on  the  part  of  the 
creditor,  to  allow  the  debtor  the  right  to  dis- 
pose of  his  property  until  the  notice  was  pub- 
lished. There  is  no  ambiguity  in  the  statute  to 
call  for  a  judicial  construction  and  enable  the 
court  to  prescribe  a  limit  within  which  the 
notice  must  be  published;  but  we  must  give  ef- 
fect to  its  provisions  as  we  find  them  expressed, 
whatever  may  be  our  opinion  of  their  wisdom, 
leaving  it  to  the  Legislature  to  amend  whatev- 
er may  be  found  defective. 

But  should  the  views  already  suggested  be 
unsound,  there  is  a  difficulty  in  the  way  of  our 
interfering  after  the  appointment  of  trustees. 
The  appointment  of  trustees  is  made  "con- 
clusive evidence  that  the  debtor  therein  named 
was  a  concealed,  absconding  or  non-resident 
debtor  within  the  meaning  of  the  foregoing 
provisions,  and  that  the  said  appointment  and 
all  the  proceedings  previous  thereto  were  reg- 
ular." Id.,  p.  13,  sec.  62.  The  effect  of  this 
is  to  preclude  all  inquiry  into  the  regularity  of 
the  proceedings  previous  to  the  appointment 
of  trustees,  though  it  does  not  preclude  the 
debtor  from  raising  the  question  whether  the 
officer  acquired  jurisdiction  in  the  first  in- 
stance. See,  Matter  of  Hurd,  9  Wend.,  465; 
Matter  of  Faulkner,  4  Hill,  598.  In  Hubbell  v. 
Ames,  15  Wend.,  372,  the  maker  of  a  note  sued 
by  an  indorsee,  set  up  a  transfer  of  the  note 
while  in  the  hands  of  the  payee  by  force  of 
proceedings  under  the  statute,  and  the  court 
held  that  the  appointment  of  trustees  in  that 
proceeding  was  prima  facie  sufficient  to  show 
jurisdiction  in  the  officer  who  issued  the  at- 
tachment. Here  it  is  admitted  that  the  officer 
gained  jurisdiction  in  the  first  instance,  and 
having  issued  the  attachment  and  made  an  or- 
der for  publication,  and  the  attachment  hav- 
ing been  executed  and  the  notice  published,  he 
was  authorized  and  required  to  appoint  trust- 
ees within  a  specified  time,  and  to  make  and 
file  his  report,  all  of  which  he  has  performed. 
171*]  *If  it  should  be  conceded  that  there 
was  a  delay  not  warranted  by  a  proper  con- 
struction of  the  statute,  in  the  publication  of 
the  notice,  I  think  it  was  only  an  irregularity, 
which  the  debtor  is  estopped  from  questioning 
by  the  conclusive  evidence  which  the  statute 
attributes  to  the  appointment,  of  trustees.  It 
has  been  held  that  an  irregularity  in  publish- 
ing the  notice  under  a  similar  statute,  does  not 
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devest  the  officer  of  the  jurisdiction  he  had 
once  gained.  Cunningham  v.  Bucklin,  8  Cow., 
178,  187.  If  it  were  otherwise,  any  departure 
from  a  strict  conformity  with  the  statute  in  the 
progress  of  the  proceeding  would  produce  a 
similar  result.  It  was  to  prevent  such  conse- 
quences that  the  Legislature  precluded  the 
debtor  from  raising  any  question  as  to  the  reg- 
ularity of  the  proceedings  after  the  appoint- 
ment of  trustees.  Cunningliam  v.  Bucklin, 
supra.  For  these  reasons  I  am  of  opinion  that 
the  motion  ought  not  to  be  granted. 
Motion  denied. 

Cited  in— 6  Barb.,  624 ;  26  Barb..  58 ;  13  How.  Pr  , 
358  ;  51  Ind.,  382. 


THE  TRUSTEES  OF  THE  WILSON  COL- 
LEGIATE INSTITUTE 

v. 
JOHN  VAN  HORNE,  Clerk  of  Niagara  Co. 

The  fees  of  county  clerks  for  searching  and  cer- 
tifying the  title  of,  and  incumbrances  upon,  real  es- 
tate, are  such  as  are  allowed  by  the  Act  of  1840, 
Stat.,  p.  290,  sec.  13,  and  not  those  prescribed  by  the 
Revised  Statutes.(o) 

Citations— Laws,  1840,  p.  290,  sec.  13 ;  335,  sec.  33 ; 
336,  sec.  40;  2  R.  8.,  639 ;  Laws,  1844,  p.  92,  sec.  8  ;  114, 
sec.  2. 

A  PPEAL  from  the  taxation  of  a  bill  of  the 
ll-  fees  of  a  county  clerk.  The  appellants, 
in  January,  1846,  requested  the  Clerk  of  Ni- 
agara Co.  to  examine  and  certify  the  title  to 
and  the  incumbrances  *upon  a  lot  of  [*172 
land  lying  in  that  county.  He  accordingly 
made  a  search  and  certificate.  By  the  latter, 
it  appeared  that  he  had  examined  the  records 
of  deeds  and  mortgages,  including  mortgages 
to  the  Commissioners  of  Loans,  from  Novem- 
ber, 1833,  to  the  date  of  the  certificate,  and  had 
found  only  a  deed,  a  mortgage,  and  a  sheriff's 
certificate  of  a  sale  on  execution,  affecting  the 
premises,  of  which  abstracts  were  given;  that 
he  had  examined  the  dockets  of  judgments  for 
two  years,  for  judgments  against  one  person 
named,  and  for  ten  years  against  another,  and 
found  none;  and  that  he  had  examined  the 
files  of  sheriff's  certificates,  of  notices  of  Its 
pendens,  of  certificates  of  officers  of  mutual  in- 
surance companies,  the  index  of  miscellaneous 
records,  and  the  docket  of  collector's  bonds, 
and  had  found  nothing  affecting  the  premises. 
The  sum  charged  and  taxed  in  gross  for  these 
services  was  $6.05,  but  the  bill  did  not  specify 
any  items. 

Mr.  M.  T.  Reynolds,  for  appellants,  in- 
sisted that  the  clerk's  fees  for  searching  and 
certifying  title  and  incumbrances,  were  regu- 
lated by  the  Act  of  1840,  Stat.,  p.  290,  sec.  13, 
and  not  by  the  Revised  Statutes. 
Mr.  N.  Hill,  Jr.,  for  the  clerk. 

By  Me  Court,  Jewett,  J.  If  the  fees  for  all 
the  services  rendered  by  the  clerk  in  this  case 

(a)  The  Act  of  1840  referred  to,  is  entitled  "An 
Act  to  Reduce  the  Expense  of  Foreclosing  Mort- 
gages in  the  Court  of  Chancery."  and  all  its  provis- 
ions, except  the  last  section,  upon  which  the  ques- 
tion arose,  relate  to  the  foreclosure  of  mortgages. 
It  has  hence  been  sometimes  supposed  that  the 
searches  for  which  fees  are  prescribed  in  that  sec- 
tion, were  such  only  as  were  directed  for  the  pur- 
pose of  instituting  suits  for  foreclosure.  This  case 
shows  the  provision  to  be  a  general  one. 
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were  .-axed  according  to  the  provisions  of  the 
Revised  Statutes,  the  amount  would  be  less 
than  the  sum  which  has  been  taxed.  But  the 
Act  of  1840  has  provided  a  different  rate  of 
compensation  for  a  portion  of  them,  by  declar- 
ing that  the  clerks  of  counties,  etc.,  "shall 
charge  and  receive  for  searching  and  certify- 
ing the  title  of  and  incumbrances  upon-  real 
estate,  ten  cenls  for  each  conveyance  and  in- 
cumbi-ance  certified  by  him,  instead  of  fees 
now  allowed  by  law,  provided  that  such  fees 
shall  in  no  case  amount  to  less  than  fifty  cents, 
nor  more  than  five  dollars."  Stat.,  1840,  p. 
290,  sec.  13.  Another  Act  passed  at  the  same 
session  prescribes  the  fees  to  be  taken  by  coun- 
ty clerks  for  searching  the  dockets  of  judg- 
173*]  ments  and  decrees,  *viz. :  for  five  years 
or  less,  including  the  transcript  and  certificate, 
twenty-five  cents,  Id.,  p.  335,  sec.  33,  and  the 
40th  section  of  the  same  statute  repeals  so 
much  of  the  30th  section  of  the  title  of  the  Re- 
vised Statutes  prescribing  the  fees  of  certain 
officers,  as  relates  to  the  fees  of  the  clerks  of 
the  Court  of  C.  P.  Id.,  p.  336;  2  R.  S.,  639. 
But  the  Legislature,  in  1844,  repealed  the  above 
mentioned  33d  section  of  the  Act  of  1840,  which 
leaves  the  fees  of  the  county  clerks  for  search- 
ing the  dockets  of  judgments,  to  be  reckoned 
according  to  the  30th  section  of  the  Revised 
Statutes  above  referred  to.  Stat.,1844,p.92,sec.8. 

The  fees  which  should  have  been  taxed  in 
this  case  are:  for  searching  and  certifying  the 
title  and  incumbrances,  four  conveyances,  etc., 
only  being  certified,  according  to  the  13th  sec- 
tion of  the  Act  of  1840,  fifty  cents;  for  search- 
ing the  dockets  for  judgments  against  one  per- 
son for  two  years,  and  another  for  ten  years, 
five  cents  a  year,  sixty  cents,  and  for  the  cer- 
tificate twelve  and  an  half  cents,  making  in  all 
$  1.22$.  The  Act  under  which  the  taxation 
was  made  authorizes  an  appeal  to  the  court. 
Stat.,  1844,  p.  114,  sec.  2.  The  costs  must  be 
relaxed,  unless  the  Clerk  shall  submit  to  de- 
duct from  his  bill  all  except  the  amount  above 
mentioned  as  taxable. 

Ordered  accordingly. 


THE  SUPERVISORS  OF  ONONDAGA 
BRIGGS. 

Compensation  of  Attorneys — Change  of,  by  Leg- 
islature, during  Progress  of  Suit —  What  Costs 
Taxable. 

Where  the  rate  of  compensation  for  attorneys  and 
counselors  is  changed  by  the  Legislature  during  the 
progress  of  a  suit,  the  costs  of  such  suit  are  to  be 
taxed  according  to  the  statute  in  force  at  its  termi- 
nation. 

Accordingly  held,  that  where  a  suit  commenced 
in  March,  1840,  was  settled  in  1845.  by  a  stipulation 
giving  the  plaintiff  the  taxable  costs,  they  ought  to 
be  taxed  according  to  the  fee  bills  in  the  Acts  of 
1840  and  1844  which  were  then  in  force. 

Citations-2  R.  S-.  632,  sees.  17,  18 ;  Laws  1840,  p. 
336,  sees.  38,  39,  40 ;  4  Wend.,  210 ;  Stat.  1844,  p.  92,  sec. 
S ;  p.  402. 

MR.  J.  J.  Briggs,  the  defendant,  in  per- 
son, moved  for  a  re-taxation  of  costs.  The 
suit  was  in  assumpsit,  and  was  commenced 
March  20,  1840.  It  was  compromised  and  set- 
174*]  tied  *in  November,  1845,  on  the  terms 
of  the  defendant  paying  a  certain  sum  as  dam- 
ages with  full  costs  of  suit.  The  plaintiffs' 


costs  were  taxed  in  March  last,  the  several 
items  being  allowed  according  to  the  rates  pre- 
scribed for  attorney  and  counsel  fees  by  the 
Revised  Statutes  in  respect  to  all  services  per- 
formed prior  to  April  1,  1844,  and  after  that 
day  according  to  the  Act  of  1844.  Stat.,  p.  402. 
The  cause  had  been  several  times  tried,  and 
one  judgment  of  this  court  had  been  reversed 
by  the  Court  for  the  Correction  of  Errors. 

Mr.  6.  F.  Comstock,  for  plaintiffs. 

By  the  Court.  Jewett,  /.  At  common  law 
neither  party  recovered  costs  against  the  other. 
The  right  to  costs  is  created  by  statute  and 
wholly  depends  upon  it,  and  the  right  does  not 
become  fixed  until  the  termination  of  the  suit. 
The  recovery  of  costs  must  be  controlled,  as  to 
items  and  the  rate  of  compensation,  by  the  stat- 
utes in  force  at  the  time  the  right  to  costs  ac- 
crues, or  at  the  time  of  taxation.  It  is  compe- 
tent for  the  Legislature,  at  any  time  during  the 
progress  of  a  suit,  to  create  an  allowance  for 
services  not  before  provided  for,  and  to  in- 
crease or  diminish,  or  wholly  abolish  such  al- 
lowances as  existed  at  the  time  the  suit  was 
commenced. 

At  the  time  this  suit  was  brought  the  fee 
bill  contained  in  the  Revised  Statutes  was  in 
force,  and  it  continued  to  be  the  rule  so  far  as 
concerned  this  suit,  until  April  1,  1844.  2  R. 
S.,  632,  sees.  17,  18;  Stat.  1840,  p.  336,  sec.  38; 
Stat.  1844,  p.  92,  sec.  8.  The  suit  having  been 
commenced  prior  to  the  time  when  the  Act  of 
1840  took  effect,  the  costs  were  by  the  38th 
section  expressly  exempted  from  its  provisions; 
but  when  that  section  came  to  be  repealed  by 
the  Act  of  1844,  all  the  provisions  of  the  Re- 
vised Statutes  regulating  the  compensation  of 
counselors  and  attorneys  in  this  court  became 
extinct.  Stat.  1840,  sec.  40.  After  such  repeal 
there  was  no  statute  remaining  in  force  allow- 
ing a  party  to  recover  compensation  for  the 
services  of  counselors  or  attorneys,  except  the 
Act  of  1840  before  referred  to.  But  before  this 
suit  was  terminated,  the  fees  prescribed  by 
that  Act  were  *changed  in  some  re-  [*175 
spects  by  an  Act  passed  May  14,  1844.  Stat. 
p.  402.  These  two  statutes  prescribed  the  rate 
at  which  all  the  services  of  attorney  and  coun- 
sel rendered  in  the  course  of  the  suit  in  this 
court  ought  to  have  been  taxed,  and  there  was 
no  other  Act  in  force  when  the  suit  was  termi- 
nated or  when  the  costs  were  taxed  bearing 
upon  the  subject.  See,  People  v.  Herkimer  G. 
P.,  4  Wend.,  210.  So  far  as  fees  have  accrued 
for  services  in  the  Court  of  Errors,  the  fee  bill 
in  the  Revised  Statutes  continues  in  force. 
Stat.  1840,  p.  336,  sec.  39.  The  bill  must  be 
re-taxed  upon  the  principles  above  stated. 

Ordered  accordingly. 

Followed-86  N.  Y.,  404. 

Cited  in— 24  Hun,  311 ;  25  Hun,  185 :  27  Hun,  113 : 
31  Hun,  39 :  19  Barb.,  533;  30  Barb.,  401 ;  4  How.  Pr., 
67 :  14  How.  Pr.,  301,  358 ;  15  How.  Pr.,  74 :  18  How. 
Pr.,  386 ;  25  How.  Pr.,  95  :  5  Abb.  Pr..  220 ;  8  Abb.  Pr., 
294 : 16  Abb.  Pr.,  355,  n.;  7  Abb.  N.  S.,  243 ;  1  Sandf ., 
670 ;  4  Duer,  626 ;  1  Hilt.,  558 ;  2  Co.  R.,  47. 


Ex  PARTE  BENNETT  ET  AL. 

Refusal  by  School  Commissioners  to  Pay  Over 
Moneys — Appeal  to  Superintendent— Action  by 
Trustees  against  Commissioners — Costs. 

Where  a  Commissioner  of  Common  Schools  re- 
fused to  pay  over  to  the  officer  of  a  school  district 
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school  moneys  In  his  hands,  which  had  been  appor- 
tioned to  the  district;  held,  that  an  appeal  would  lie 
to  the  Superintendent  of  Common  Schools. 

And  where  the  trustees  of  the  district  brought  an 
action  at  law  against  the  commissioner  for  such  re- 
fusal, and  obtained  judgment  for  the  money  with- 
held: and  the  court  certified,  pursuant  to  the  stat- 
ute, L.  1841,  p.  242,  sec.  33,  that  it  appeared  that  the 
defendant  had  acted  in  good  faith ;  held,  that  the 
plaintiffs"were  not  entitled  to  costs. 

Citations— 1  R.  S.,  2d  ed.,  p.  481,  sec.  124 ;  484,  sec. 
90 :  11  Wend..  91 ;  Laws  1841,  p.  242,  sec.  33. 

MOTION  for  a  mandamus.  H  Bennett,  on 
behalf  of  himself  and  others,  as  relators, 
moved  for  a  mandamus  against  the  judges  of 
the  Court  of  C.  P.  of  Chenango  Co.,  to  compel 
them,  among  other  things,  to  restore  the  judg- 
ment for  costs  which  was  inserted  in  the  judg- 
ment record  in  a  cause  in  that  court  between 
the  relators  as  plaintiffs,  and  R.  B.  Burch,  de- 
fendant, which  had  been  stricken  out  on  mo- 
tion. That  action  was  commenced  by  the 
plaintiffs,  as  trustees  of  a  school  district  in 
New  Berlin,  against  Burch,  who  was  one  of 
the  Commissioners  of  Common  Schools  of  that 
town,  before  a  justice  of  the  peace,  to  recover 
certain  school  moneys  apportioned  to  their 
district,  which  the  defendant  had  refused  to 
1  76*]  pay.  The  defense  set  up  was,  *that  the 
Superintendent  of  Common  Schools  had  made 
an  order  authorizing  the  commissioners  to  re- 
tain the  school  money  apportioned  to  that  dis- 
trict in  their  hands,  to  abide  such  order  as  he 
should  thereafter  make  in  the  controversy 
which  had  arisen  respecting  the  same.  The 
plaintiffs  recovered  before  the  justice,  and  the 
defendant  appealed  to  the  C.  P.,  where  there 
was  a  verdict  and  judgment  in  his  favor,  which 
this  court  reversed  on  error,  on  the  ground 
that  the  order  of  the  superintendent  was  void, 
it  not  appearing  that  there  was  any  appeal 
pending  before  him.  See,  1  Den.,  141.  A  venire 
de  novo  having  been  awarded,  a  second  trial 
was  had  in  the  C.  P.,  which  resulted  in  a  ver- 
dict for  the  plaintiffs  for  $86.92  damages.  The 
court,  after  the  trial,  and  after  hearing  coun- 
sel on  the  question,  made  a  certificate  pursuant 
to  the  statute,  L.  1841,  p.  242,  signed  by  the 
judges  and  entered  in  the  minutes,  to  the  ef- 
fect that  it  appeared  on  the  trial  that  the  de- 
fendant had  acted  in  good  faith  in  refusing  to 
pay  the  moneys  in  question  to  the  plaintiffs. 
The  plaintiffs,  notwithstanding,  taxed  their 
costs  and  perfected  judgment  by  filing  a  record 
for  the  foregoing  amount  of  damages  and 
costs;  and  the  C.  P.,  at  a  subsequent  term,  on 
motion  of  the  defendant,  ordered  the  award  of 
costs  to  be  stricken  out  of  the  record. 

By  the  Court,  Jewett,  J.  By  the  Revised 
Statutes,  1  R.  S.,  484,  sec.  90,  it  is  provided 
that  "If  the  moneys  apportioned  to  a  district, 
by  the  Commissioners  of  Common  Schools, 
shall  not  have  been  paid,  it  shall  be  the  duty 
of  the  trustees  thereof,  to  bring  a  suit  for  the 
recovery  of  the  same,  with  interest,  against 
the  commissioner  in  whose  hands  the  same 
shall  be,  or  to  pursue  such  other  remedy  for 
the  recovery  thereof,  as  is  or  shall  be  given  by 
law."  Section  124  of  the  School  Act,  1  R.  S., 
2d  ed.,  p.  481,  as  that  section  stands  amended 
by  the  Act  of  1830,  enacts  that  "Any  person 
conceiving  himself  aggrieved  (among  other 
things)  concerning  any  other  matter  under  the 
present  title,  may  appeal  to  the  Superintendent 
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of  Common  Schools,  whose  decision  thereon 
shall  be  final." 

Under  this  provision,  it  is  plain,  as  I  think, 
that  the  controversy  *between  the  [*177 
trustees  of  this  district  and  Burch.  one  of  the- 
Commissioners  of  Common  Schools  of  New 
Berlin,  in  regard  to  the  paying  by  the  latter  of 
the  money  in  his  hands  to  the  former,  was  a 
matter  which  was  the  subject  of  an  appeal  to 
the  Superintendent  of  Common  Schools.  That 
provision  was  intended  as  a  cheap  and  expe- 
ditious mode  of  settling  most,  if  not  all  of  the 
difficulties  and  disputes  arising  in  the  course 
of  the  execution  of  the  law  organizing  and 
regulating  common  schools.  Easton  v.  Calen- 
dar, 11  Wend.,  91.  By  the  following  provis- 
ion, the  Legislature  has  virtually  declared, 
that  where  a  party  will  forego  that  convenient 
method  of  adjusting  such  a  controversy  as  the 
present,  and  resort  to  the  ordinary  courts,  it 
shall  be  at  his  own  expense  as  regards  costs. 
"In  any  suit  which  shall  hereafter  be  com- 
menced against  Commissioners  of  Common 
Schools,  or  officers  of  school  districts,  for  any 
act  performed  by  virtue  of,  or  under  color  of 
their  offices,  or  for  any  refusal  or  omission  to 
perform  any  duty  enjoined  by  law,  and  which 
might  have  been  the  subject  of  an  appeal  to 
the  superintendent,  no  costs  shall  be  allowed 
to  the  plaintiff  in  cases  where  the  court  shall 
certify  that  it  appeared  on  the  trial  of  the 
cause,  that  the  defendants  acted  in  good  faith; 
but  this  provision  shall  not  extend  to  penalties 
nor  to  suits  or  proceedings  to  enforce  the  de- 
cisions of  the  superintendent."  Stat.  1841,  p. 
242,  sec.  83.  The  action  in  this  case  was  con- 
fessedly brought  against  the  defendant  for  a 
refusal  or  omission  to  perform  a  duty  enjoined 
on  him  by  law,  as  a  Commissioner  of  Common 
Schools,  and  not  for  a  penalty,  or  to  enforce 
the  decision  of  the  superintendent;  and  the 
court  certified  that  it  appeared  on  the  trial  of 
the  cause  that  the  defendant  acted  in  good 
faith.  From  these  provisions  of  the  statute,  it 
seems  to  me  to  be  obvious,  that  the  plaintiffs 
were  not  entitled  to  recover  any  costs  of  the 
suit  in  the  C.  P.  Consequently,  that  court 
committed  no  error  in  ordering  the  judgment 
record  to  be  corrected  by  striking  out  the 
clause  adjudging  costs  against  the  defendants. 
Motion  denied. 

Reviewed— 1  T.  &  C.,  329. 

Cited  in— 38  N.  Y.,  611 ;  5  Trans.  App.,  271 ;  19  Hun, 
613;  4  Abb.  N.  S.,  455. 


*DOREMUS  ET  AL. 
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KINNEY  ET  AL. 
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Trover — Arrest — Compelling  Plaintiff  to  Show 
Cause  of  Action — Appeal. 

The  application  to  compel  the  plaintiff  to  show 
cause  of  action  must  be  made  in  the  first  instance 
to  a  judge  or  commissioner,  and  not  to  the  court. 

The  party  dissatisfied  with  the  determination  of 
the  judge  can  bring  the  matter  before  the  court 
only  by  appeal. 

Citations— 2  R.  S.,  348,  sec.  7;  7  Wend.,  484;  4 
Johns.,  307 ;  5  Johns..  362. 

fpHE  defendants  were  arrested  at  the  suit  of 
JL  the  plaintiffs  on  a  capias  ad  respondendum  in 
trover,  by  the  sheriff  of  the  City  and  County  of 
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N.  Y. ,  and  committed  to  prison  for  want  of  bail. 
They  obtained  from  the  circuit  judge  an  order 
that  the  plaintiffs  show  cause  of  action,  and 
why  the  defendants  should  not  be  discharged 
on  filing  common  bail;  or  why  the  amount  of 
bail  should  not  be  mitigated.  After  hearing 
the  parties,  the  judge  made  an  order  mitigat- 
ing bail;  but  refused  to  discharge  the  defend- 
ants altogether.  The  defendants  now  move, 
without  any  reference  to  the  proceedings  be- 
fore the  circuit  judge,  that  they  be  discharged 
from  custody  on  filing  common  bail.  The 
motion  is  founded  on  affidavits  tending  to  show 
that  the  plaintiffs  have  no  cause  of  action  in 
trover  and,  consequently,  that  the  defendants 
ought  not  to  be  held  to  bail. 

Messrs.  E.  Sandford  and  T.  E.  Tomlin- 
son,  for  defendants. 

Messrs.  N.  Hill,  Jr..  and  J.  S.  Carpen- 
tier,  for  plaintiffs.  The  defendants  should 
have  appealed  from  the  decision  of  the  circuit 
judge,  instead  of  making  an  original  motion. 
By  omitting  to  appeal,  they  have  acquiesced 
in  the  order  of  the  circuit  judge.  They  cited 
4  Hill,  554;  5  Id.,  568;  3  Id.,  455;  1  Wend., 
107. 

Mr.  Sandford,  in  reply.  The  defendants 
need  not  appeal  in  such  cases,  but  may  pro- 
ceed as  upon  an  original  application.  The 
practice  is  settled.  Watkimon  v.  Laughton,  4 
Johns.,  307;  Hart  v.  Faulkener,  5  Id.,  362; 
Grab.  Pr.,  164. 

By  the  Court,  Bronson,  Ch.  J.  Trover  is 
an  action  in  which  the  defendant  may  be  held 
to  bail  as  a  matter  of  course.  2  R.  8.,  348, 
179*]  *sec.  7.  And  in  such  cases,  if  the  de- 
fendant wishes  relief,  he  is  not  at  liberty  to 
come  here  in  the  first  instance;  but  must  apply 
to  a  judge  at  chambers  for  an  order  that  the 
plaintiff  show  cause  of  action,  or  that  the  bail 
be  mitigated.  Smith  v.  Newell,  7  Wend.,  484. 
And  if  either  party  is  dissatisfied  with  the  de- 
cision of  the  judge,  the  matter  should  be 
brought  up  by  way  of  appeal.  It  cannot  be 
proper  to  come  here  by  way  of  original  appli- 
cation. The  case  of  Watkimon  v.  Laughton, 
4  Johns.,  307,  was  an  appeal;  and  in  Hart  v. 
Faulkener,  5  Id. ,  362,  the  motion  was  that  an 
exoneretur  be  entered  on  the  bail  piece;  which 
was  an  application  that  had  not  been,  and  could 
not  be  made  before  a  judge  at  chambers. 

The  motion  must  be  denied;  but  without 
prejudice  to  any  further  application  to  the  cir- 
cuit judge,  or  an  appeal  from  the  order  which 
he  has  already  made. 

Ordered  accordingly. 


THOMPSON  «.  VALARINO. 

Judgment  against  Several  Joint  Debtors — Writ 
of  Error  by  One — Parties — Practice — Sureties. 

Where  there  is  a  judgment  against  several  as  joint 
debtors,  those  not  brought  into  court  are,  never- 
theless, proper  parties  to  join  in  a  writ  of  error  to 
review  the  judgment. 

And  where  the  judgment  was  against  two,  and 
the  one  who  had  been  served  with  process  brought 
error  alone,  the  other  having  refused  to  join ;  held, 
on  a  motion  by  the  defendant  in  error  to  quash  the 
writ,  that  a  rule  must  be  entered  requiring  the  oth- 
er party  to  join,  and  that  proceedings  be  stayed, 
pursuant  to  2  R.  S.,  593,  sees.  9, 10. 
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Where  one  of  several  defendants  prosecutes  a 
writ  of  error  alone,  the  other  defendants  are  com- 
petent sureties  for  the  plaintiff  in  error. 

A  writ  of  error  to  the  C.  P.  or  Superior  Court  of 
N.  Y.,  need  not  be  allowed  by  the  court,  though  the 
error  for  which  it  is  brought  is  one  of  fact. 

But  a  writ  of  error  coram  nobis  must  be  allowed 
by  the  court.  Per  Jewett,  J. 

Citations— 2  Saund.,  46  a,  n.  6 ;  101,  n.  1 ;  Bac.  Abr., 
Error,  B ;  8  Cow.,  333 ;  11  Wend.,  612 ;  15  Wend.,  64 ; 
2  R.  S.,  377,  sec.  1,  etseg.;  593,  sees.  9, 10:  595,  sees.  25, 
26 ;  11  Johns.,  460 ;  14  Johns.,  417 ;  20  Johns.,  22. 

MOTION  to  quash  a  writ  of  error,  issued  to 
the  Superior  Court  of  the  City  of  K  Y. 
Valarino  obtained  judgment  in  the  court  below 
against  Thompson  and  Mann,  in  assumpsit. 
Mann  was  not  served  with  process,  and  did 
not  appear,  and  judgment  *was  en-  [*18O 
tered  against  both,  pursuant  to  the  statute  re- 
lating to  joint  debtors.  Thompson  sued  out 
the  writ  of  error  in  his  own  name  (though 
Mann  was  living  in  this  State  and  capable  of 
consenting  to  join),  and  gave  a  bond  executed 
by  himself  as  principal  and  Mann  and  another 
person  as  sureties.  It  was  proved  that  Mann 
had  refused  to  join  in  the  writ.  Thompson 
assigned  for  error  that  he  was  Consul  for  the 
Republic  of  Ecuador  for  the  Port  of  K  Y., 
and  not  liable  to  be  sued  in  the  courts  of  this 
State.  The  motion  was  made  at  the  first  term 
after  the  writ  was  returned. 

Mr.  F.  Griffin,  for  defendant  in  error,  in- 
sisted: 1.  That  one  of  two  defendants  could 
not  maintain  a  writ  of  error;  2.  That  Mann, 
being  a  defendant,  there  ought  to  have  been 
two  other  sureties;  3.  That  the  writ  could  not 
issue  without  the  leave  of  the  court. 

Messrs.  Emerson  and  Pritchard,  for 
plaintiff  in  error. 

By  the  Court,  Jewett,  J.  A  writ  of  error 
can  only  be  brought  on  a  final  judgment;  but 
where  such  a  judgment  has  been  rendered,  any 
one  who  is  a  party  or  is  privy  to  the  record  and 
who  is  prejudiced  by  the  judgment  and  may, 
therefore,  be  benefited  by  its  reversal,  may 
bring  error.  2  Saund.,  46,  a,  n.  6;  Id.,  101,  n. 
1;  Bac.  Abr.  Error,  B;  Dale  v.  Roosevelt,  8 
Cow.,  333. 

The  judgment  in  this  case  is  in  form  against 
both  defendants;  and  their  joint  personal  prop- 
erty may  be  taken  for  its  satisfaction.  2  R.  S. , 
377,  sec.  1,  et  seq.  In  Mason  v.  Denison,  11 
Wend.,  612;  8.  C.  in  error,  15  Id.,  64,  two  de- 
fendants against  whom  judgment  had  been  ob- 
tained as  joint  debtors  upon  service  of  process 
upon  one,  joined  in  a  writ  of  error  coram  no- 
bis, and  upon  judgment  of  affirmance  here, 
they  brought  error  to  the  Court  for  the  Correc- 
tion of  Errors,  no  objection  being  made  that 
the  one  not  served  with  process  was  improper- 
ly joined  in  the  suit.  I  do  not  see  but  that  the 
party  not  served  is  sufficiently  affected  by  the 
judgment  to  enable  him  to  bring  error  thereon. 

*Two  sureties  are  required  in  a  bond  [*  18 1 
given  on  suing  out  a  writ  of  error,  2  R.  S., 
595,  sec.  26,  and  it  is  objected  that  Mann,  be- 
ing one  of  the  defendants  in  the  judgment,  is 
to  be  regarded  as  a  principal.  The  writ  is, 
however,  prosecuted  thus  far  by  Thompson 
alone.  Should  Mann  hereafter  become  a  party, 
the  bond  might  then  be  insufficient.  At  pres- 
ent it  is  regular. 

Again ;  it  is  said  that  because  error  in  fact  is 
assigned  the  writ  ought  to  have  been  allowed 
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by  the  court.  A  writ  of  error  coram  nobis  lies 
in  this  court,  to  review  its  own  judgment  for 
an  error  in  a  matter  of  fact,  11  Johns.,  460;  14 
Id.,  417;  20  Id.,  22;  and  such  writ  must  be  al- 
lowed by  the  court;  but  a  judgment  of  the  C. 
P.  or  the  Superior  Court  may  also  be  reviewed 
here  for  an  error  in  fact,  and  the  writ  in  such 
a  case  need  not  be  allowed  by  the  court,  but 
may  be  issued  like  other  writs  of  error  to  these 
courts.  2  R.  S.,  595,  sec.  25. 

This  is  a  case  within  the  provisions  of  2  R. 
S.,  593,  sees.  9, 10,  and  a  rule  must  be  entered 
directing  Mann  to  appear  in  this  court  on  the 
first  day  of  the  next  special  term  and  join  in 
the  writ  of  error  or  be  forever  precluded  from 
bringing  another  writ  of  error,  on  the  judg- 
ment. Proceedings  in  the  meantime  are  to  be 
stayed. 

Ordered  accordingly. 


THE  BANK  OF  SALINA  e.  ABBOT  ET  AL. 
Payment  of  Judgment  Extinguishes  It. 

Payment  of  a  judgment  by  one  of  several  defend- 
ants extinguishes  it,  though  the  party  paying  take 
an  assignment  of  it  to  himself. 

And  the  judgment  is  extinguished  though  it  was 
against  the  maker  and  several  indorsers  of  a  prom- 
issory note,  and  the  payment  was  made  by  the 
last  indorser,  who  indorsed  the  note  for  the  ac- 
commodation of  the  maker. 

A  court  of  law  is  not  competent,  in  such  a  case, 
to  substitute  the  party  making  the  payment  for 
the  plaintiff. 

Citation— 1  Hill,  652. 

MR.  I.  Harris,  on  behalf  of  Joel  Rathbone, 
moved  for  a  perpetual  stay  of  execution 
in  this  cause,  in  the  hands  of  the  sheriff  of 
Erie  Co.,  and  that  the  judgment  be  canceled 
of  record.  The  judgment  was  rendered  Sep- 
182*]  tember  3, 1842,  on  a  note  made  by  *  Ab- 
bot to  the  order  of  W.  Hodge,  and  indorsed 


NOTE.— Principal  and  surety— Payment  of  judgment 
by  surety— Assignment— Subrogation.  In  connection 
with  the  above  case  of  Bank  of  Salina  v.  Abbot,  see 
Ontario  Bank  v.  Walker,  1  HilJ,  652;  Goodyear  v. 
Watson.  14  Barb..  481 ;  Corey  v.  White,  3  Barb.,  12 ; 
Alden  v.  Clark,  11  How.  Pr.,  209 ;  Eddy  v.  Traver,  6 
Paige,  521. 

Right  of  surety  to  recover  from  the  principal, 
amount  paid  o?i  his  account.  See  Hunt  v.  Amidon,  4 
Hill,  345,  note. 
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by  him  and  W.  Hodge,  Jr.,  for  the  accommo- 
dation of  the  maker.  P.  Hodge  purchased  the 
judgment  of  the  plaintiffs,  and  took  an  assign- 
ment of  it,  and  afterwards, W.  Hodge,  Jr.,  one 
of  the  defendants  and  the  last  indorser  on  the 
note,  purchased  and  took  an  assignment  of  the 
judgment  from  P.  Hodge.  Rathbone  obtained 
a  decree  against  W.  Hodge,  the  elder,  October 
6,  1842.  The  judgment  and  decree  were  both 
docketed  with  the  clerk  of  Erie  Co.,  in  the 
same  order  in  which  they  were  entered.  W. 
Hodge,  Sr.,  has  real  estate  in  Erie  Co.,  which 
the  sheriff  has  advertised  for  sale  on  the  exe- 
cution. The  counsel  of  Rathbone  maintained 
that  the  judgment  was  extinguished  by  the 
assignment  thereof  to  one  of  the  defendants. 
Mr.  M.  T.  Reynolds,  for  W.  Hodge,  Jr. 

By  the  Court,  Jewett,  J.  At  law  it  is  well 
settled,  that  payment  of  a  judgment  to  the 
plaintiff  or  the  owner,  by  the  defendant,  or  by 
one  of  several  defendants,  extinguishes  it,  al- 
though such  payment,  be  made  by  a  defend- 
ant who  is  a  mere  surety.  A  court  of  law  can- 
not substitute  such  surety,  in  the  place  of  the 
plaintiff,  and  allow  him  to  take  execution  upon 
such  judgment.  The  judgment  is  regarded  as 
extinguished  against  all.  Bk.  v.  Walker,  1  Hill, 
652.  An  assignment  by  the  plaintiff  or  owner 
of  a  judgment  to  one  of  several  defendants  in 
the  judgment,  works  the  same  consequence. 

Motion  granted,  (a) 

Overruled— 3  Barb.,  15. 

Distinguished— 3  Barb.,  409. 

Cited  in— 10  N.  Y.,  67 ;  5  Barb.,  566 ;  14  Barb.,  484 ; 
47  How.  Pr.,  229 ;  23  N.  H.,  560 ;  55  Am.  Dec.,  210 ;  3 
N.  W.  Rep.,  819. 

(a)  Where  judgment  has  been  obtained  against  a 
party  to  a  bill  or  note,  a  subsequent  party  does  not, 
by  paying  the  amount  and  taking  an  assignment  of 
the  judgment.extinguish  it.  Harger  v.  McCullough, 
2  Denio,  119, 122.  So,  it  is  presumed,  if  separate  judg- 
ments were  recovered  by  the  holder  against  maker 
and  indorser,  the  latter  might  pay  the  judgment 
against  himself  and  take  an  assignment  of  that 
against  the  maker  and  enforce  it  by  execution  or 
otherwise.  The  principal  case  must,  therefore,  de- 
pend upon  the  effect  of  the  joint  judgment  which.or- 
dinarily  extinguishes  the  precedent  liabilities  upon 
which  it  was  recovered :  and  the  provision  in  the  Act 
authorizing  suits  against  different  parties  to  a  bill  or 
note,  which  looked  to  preserving  the  rights  of  such 
parties  as  between  each  other,  it  seems,  is  not  broad 
enough  to  meet  the  case.  See  Stat.  1832,  p.  490, 
sec.  7. 
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183*]  *VAN  KEUREN  ET  AL.,  Superintend- 
ents of  the  Poor,  etc., 

JOHNSTON. 

Superintendents  of  Poor — Action  by — In  what 
Name. 

Though  the  Superintendents  of  the  Poor  are  a  cor- 
poration, they  may,  nevertheless,  maintain  an  ac- 
tion in  their  name  of  office ;  1.  e.,  in  their  individual 
names,  with  the  addition  of  their  name  of  office,  for 
the  conversion  of  personal  property  belonging  to 
the  county. 

They  may  also  sue  for  such  an  injury  in  their  cor- 
porate name.  Per  Beardsley,  J. 

Citations-1  R.  S.,  617,  sec.  16;  2  R.  S.,  473,  art.  4, 
sec.  92  ;  4  Hill,  136 ;  5  Hill,  215. 

ERROR  to  the  Ulster  C.  P.  Van  Keuren, 
Delamater  and  Constable  sued  Johnston 
in  a  justice's  court,  and  declared  as  Superin- 
tendents of  the  Poor  of  Ulster  Co.,  against  the 
defendant,  late  keeper  of  the  Ulster  Co.  Poor- 
House,  in  trover,  for  taking  and  converting 
certain  articles  of  furniture,  being  property  be- 
longing to  the  county.  The  defendant  pleaded 
not  guilty.  The  plaintiffs  recovered  before  the 
justice,  and  the  defendant  appealed.  On  the 
trial  in  the  C.  P.,  the  plaintiffs  off ered  to  prove 
that  they  were  the  Superintendents  of  the  Poor 
of  the  county,  and  that  the  defendant  had 
184*]  taken  away  and  con  verted  *to  his  own 
use  the  articles  mentioned  in  the  declaration, 
and  that  the  same  were  property  to  which  the 
plaintiffs  were  entitled  as  Superintendents  of 
the  Poor,  and  not  otherwise.  The  defendant's 
counsel  objected  to  the  evidence  on  the  ground 
that  the  suit  was  not  in  the  corporate  name  of 
the  Superintendents  of  the  Poor  of  the  county, 
but  in  their  individual  names  with  a  descrip- 
tion of  their  persons.  The  court  sustained  the 
objection,  and  decided  that  to  entitle  the  plaint- 
iffs to  recover  on  the  pleadings,  they  were 
bound  to  show  a  conversion  by  the  defendant 
of  their  individual  property,  and  that  unless 
they  could  maintain  the  action  without  proof 
of  their  title  as  Superintendents  of  the  Poor, 
they  could  not  recover.  The  plaintiffs'  coun- 
sel excepted,  and  no  further  proof  being  given, 
they  were  nonsuited. 

Mr.  J.  Cole,  for  plaintiffs  in  error. 

Messrs.  Fullerton  and  Fowler,  for  defend- 
ant in  error. 
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By  the  Court,  Beardsley,  J.  By  the  Re- 
vised Statutes,  County  Superintendents  of  the 
Poor  are  declared  to  "be  a  corporation  by  the 
name  of  the  Superintendents  of  the  Poor  of 
the  county  for  which  they  shall  be  appointed." 

1  R.  S.,  617,  sec.  16.     They  possess  the  usual 
powers  of  a  corporation  for  public  purposes, 
and  many  special  powers,   as  may  be  seen 
in  the  section  referred  to,  and  other  enact- 
ments on  the  subject.     Although  they  may 
sue  in  their  corporate  name,  it  does  not  fol- 
low that  the  action  must  necessarily  be  brought 
in  that  form  ;  and   other  provisions  of   the 
statute  expressly  declare  that  actions  may  be 
brought  in  the  individual  names  of  the  su- 
perintendents, with  the  addition  of  their  name 
of  office,  as  in  the  case  now  before  the  court. 

2  R.  S. ,  473,  art.   4 ;  Supervisor  of  Galway  v. 
Stimson,  4  Hill,  136  ;  Comrs.,  etc.,  of  Cortland- 
mlle  y.  Peck,  5  Id.,  215. (a)    By  the  92d  section 
of  this  article,  actions  may  be  brought  in  this 
form  under  various  circumstances  and, amongst 
others,  "for  any  injuries  done  to  the  property 
or  *rights  of  such  officers,  or  of  the  [*185 
bodies  represented  by  them."    Title  to  such 
personal  property  as  is  provided  for  the  use  of 
the  poor  of  a  county,  or  made  by  them, is  vested 
in  the  Superintendents  as  a  corporation,  or  in 
the  county.    But  for  the  purpose  of  bringing 
suit,  where  an  injury  has  been  done  to  such 
property,  the  body  corporate,  or  the  county, 
whichever  may  have  the  title,  is  represented 
by  the  Superintendents  in  their  individual  and 
official  names.     Sec.  92,  supra.     This  action 
was,  therefore,  correctly  brought  in  point  of 
form.  The  court  erred  in  nonsuiting  the  plaint- 
iffs, and  the  judgment  should  be  reversed. 

Judgment  reversed. 

Cited  in-68  N.  Y.,  35 ;  17  Am.  Rep.,  198 ;  56  Barb., 
230. 

(a)  See,  also,  Agent  of  Mount  Pleasant  Prison  v. 
Rikeman,  1  Den.,  279. 


WHILEY  &  WHILEY 

v. 
SHERMAN  ET  AL. 

In  an  action  on  a  bond  given  pursuant  to  2  R.  S., 
231,  sec.  33,  by  a  party  claiming  property  which  had 
been  seized  on  an  attachment,  the  plaintiffs  need  not 
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show  jurisdiction  in  the  justice  to  issue  the  attach- 
ment. 

Citation-1  Denio.  184. 

TERROR  to  the  Kings  C.P.  Whiley  &  Whiley 
J-J  sued  Sherman  and  the  other  defendants 
in  error  before  a  justice  of  the  peace,  in  debt 
on  a  bond  in  the  penal  sum  of  $185.  It  recited 
that  the  plaintiffs  had  procured  an  attachment 
to  be  issued  by  a  justice  of  the  peace  against 
one  Plant,  upon  which  certain  goods  had  been 
seized  as  the  property  of  Plant,  but  which  were 
claimed  by  Sherman,  and  was  conditioned  to 
be  void  if  Sherman  should  establish  that  he 
was  the  owner  of  the  goods  seized,  at  the  time 
of  such  seizure,  in  a  suit  to  be  brought  on  the 
bond  within  three  months  from  its  date,  or  in 
the  case  of  his  failure  to  do  so,  should  pay  the 
value  of  the  goods  with  interest.  2  R.  S.,231, 
sec.  33.  The  defendants  pleaded  non  est  foe- 
turn;  and  2,  that  Sherman  was  the  owner  of 
the  goods  ;  and  gave  notice  of  special  matter. 

The  plaintiffs  recovered  before  the  justice 
and  the  defendants  appealed.  On  the  trial  in 
the  C.  P.,  the  plaintiffs  proved  the  execution 
of  the  bond  and  gave  other  evidence,  and  were 
1 86*]  *about  to  prove  the  value  of  the  prop- 
erty attached,  when  the  defendants  objected 
that  the  plaintiffs  were  bound  to  show  juris- 
diction in  the  justice  to  issue  the  attachment. 
The  court  sustained  the  objection,  and  the  evi- 
dence suggested  not  being  given,  they  charged 
the  jury  to  find  for  the  defendants.  The  plaint- 
iffs' counsel  excepted,  and  the  defendants  had 
a  verdict,  upon  which  judgment  was  entered. 

Mr.  C.  C.  Egan,  for  plaintiffs  in  error. 

Mr.  F.  R.  Sherman,  for  defendants  in  er- 
ror. 

By  the  Court,  Jewett,  J.  To  entitle  the 
plaintiffs  to  recover  it  was  only  necessary  for 
them,  under  the  pleadings,  to  prove  the  execu- 
tion of  the  bond  by  the  defendants,  and  the 
value  of  the  goods  seized  and  delivered  to  the 
claimant.  They  proved  the  bond,  but  failed  to 
prove  the  value  of  the  property,  the  court  hav- 
ing decided  that  such  testimony  was  improper 
until  the  plaintiffs  had  produced  the  attach- 
ment and  shown  that  the  justice  had  jurisdic- 
tion to  issue  it.  This  decision  is  supposed  to 
be  sustained  by  the  case  of  Homan  v.  Brincker- 
Jioff,  1  Den.,  184.  In  that  case  it  appeared  af- 
firmatively by  the  evidence,  that  the  justice  did 
not  acquire  jurisdiction  to  issue  the  attach- 
ment, and  that  it  was  void.  It  was  not  there 
held  that  in  order  to  recover  upon  such  a  bond 
it  was  necessary  for  the  plaintiff  to  show  that 
the  attachment  was  regularly  issued,  but  only 
that  where  it  was  proved  that  the  attachment 
was  void,  the  plaintiff  could  not  recover  upon 
the  bond.  The  judgment  must  be  reversed. 

Judgment  reversed. 

Cited  in— 3  Barb.,  184. 


187*]  *WOOSTER  &  FRAME,  Survivors  of 
LEGGETT, 

v. 

JENKINS  ET  AL. 

Exchange  of  Notes  of  Equal  Amount — No  In- 
demnity of  Maker. 

Where  cross  notes  of  equal  amount  are  made  and 
exchanged  by  the  makers,  each  party  is  to  pay  the 
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note  made  by  himself,  and  there  is  no  implied  con- 
tract by  the  payee  to  indemnify  the  maker. 

Accordingly,  where  one  of  the  parties  to  such  an 
exchange  negotiated  the  note  which  he  received, 
and  at  maturity  paid  and  took  it  up,  and  also  made 
payments  on  the  note  made  by  himself,  and  sued 
the  other  party  to  the  exchange  for  the  money  thus 
paid  on  his  own  note ;  held,  that  he  could  not  re- 
cover. 

Citations— 3  Wend.,  62 ;  24  Wend.,  94 ;  2  H.  Bl.,  570 ; 
3  East,  72 ;  1  Camp.  179,  n. ;  2  B.  &  Aid.,  327  ;  7  T.  R., 
565 ;  3  Ad.  &  Ell.,  331. 

MOTION  by  the  plaintiffs  to  set  aside  a  re- 
port of  referees  in  favor  of  the  defendants. 
The  declaration  was  assumpsit  upon  the  money 
counts,  and  the  plaintiffs  by  their  bill  of  par- 
ticulars claimed  to  recover  several  sums  of 
money,  amounting  in  all  to  $2,724.40,  which, 
as  they  alleged,  they  had  paid  on  their  own 
notes  lent  to  the  defendants.  The  case  made 
by  the  evidence  was,  that  in  the  spring  of  1837 
the  plaintiffs  and  defendants  exchanged  notes, 
each  firm  making  two  notes  payable  to  the  or- 
der of  the  other,  one  note  for  the  sum  of 
$1,784.40,  dated  November  25,  1836,  and  pay- 
able in  six  months;  and  the  other  note  for  the 
sum  of  $2,235.15,  dated  April  13,  1837,  and 
payable  ninety  days  after  date.  Each  firm  im- 
mediately negotiated  the  two  notes  it  had  re- 
ceived from  the  other.  The  defendants  then 
failed;  and  when  their  notes  came  to  maturity 
in  May  and  July,  1837,  they  were  taken  up  by 
the  plaintiffs  as "indorsers.  The  two  notes  made 
by  the  plaintiffs  were  lent  by  the  defendants  to 
Thomas  W.  Jenkins;  and  by  him  negotiated  to 
the  Union  Bank,  N.  Y.  When  those  notes  be- 
came due,  Thomas  W.  Jenkins  made  an  ar- 
rangement with  the  Union  Bank  for  their  re- 
newal from  time  to  time,  on  his  making  pay- 
ments of  from  10  to  20  per  cent,  at  a  time,  as  he 
should  find  it  convenient.  The  notes  were  ac- 
cordingly renewed, and  Jenkins  made  payments 
from  time  to  time,  until  the  payments  amount- 
ed in  the  aggregate  to  $2,724.40.  Jenkins  tes- 
tified that  he  received  the  money  to  make  these 
payments  from  the  plaintiffs;  and  the  claim  on 
the  part  of  the  plaintiffs  was,  that  the  payments 
were  made  by  them  through  the  agency  of  Jen- 
kins; and  it  was  this  sum  of  money,  paid  on 
their  *own  notes,  which  the  plaintiffs  [*188 
sought  to  recover  in  this  action.  Evidence  was 
given  upon  which  the  referees  found,  as  a  mat- 
ter of  fact,  that  this  money  was  lent  by  the 
plaintiffs  to  Jenkins,  and  not  to  the  defendants. 
The  referees  also  held,  that  the  original  notes 
being  exchange  notes,  each  party  was  bound  to 
pay  and  take  up  their  own  notes:  that  no  cause 
of  action  could  accrue  to  the  plaintiffs  for  mon- 
ey paid  on  their  own  notes;  that  their  action 
should  have  been  on  the  notes  of  the  defend- 
ants. On  these  and  other  grounds  the  referees 
reported  in  favor  of  the  defendants;  which  re- 
port the  plaintiffs  now  move  to  set  aside. 

Mr.  J.  W.  Gerard,  for  plaintiffs. 

Mr.  M.  S.  Bidwell.  for  defendants. 

By  the  Court,  Bronson,  Ch.  J.  If  the  ref- 
erees were  right  in  finding  that  the  money 
which  the  plaintiffs  seek  to  recover  was  lent  by 
them  to  Thomas  W.  Jenkins,  it  follows  that 
the  plaintiffs  have  paid  no  money  on  their 
notes,  and  the  whole  groundwork  of  the  action 
fails.  I  am  not  prepared  to  say  that  the  report 
is  so  clearly  against  the  weight  of  evidence  upon 
that  point  that  we  should  be  warranted  in  set- 
ting it  aside.  But  if  we  assume  that  the  -referees 

DENIO  3. 


1846 


THE  PEOPLE  v.  ADAMS. 


188 


were  wrong  on  this  question  of  fact,  they 
-were  clearly  right  on  the  question  of  law.  If 
the  plaintiffs  paid  the  money  in  question 
through  Jenkins,  they  did  not  pay  it  to  the  use 
of  the  defendants.but  in  discharge  of  their  own 
obligation.  The  original  transaction  was  an  ex- 
change of  notes,  the  undertaking  of  each  party 
being  the  consideration  for  the  undertaking  of 
the  other.  This  was  a  sufficient  consideration; 
and  the  notes  of  each  party  had  their  inception 
as  valid  securities  the  moment  the  exchange 
was  made.  Each  firm  was  bound  to  pay  its 
own  notes;  and  the  plaintiffs  cannot  recover 
against  the  defendants  for  having  discharged 
their  own  undertaking.  A  contract  to  indem- 
nify is  not  implied,  where  there  is  an  express 
engagement  of  another  kind;  and  here  each 
party  is  under  an  express  engagement  to  the 
other.  If  the  plaintiffs  had  loaned  their  notes 
to  the  defendants,  a  promise  of  indemnity 
might  have  been  implied;  and  money  paid  by 
the  plaintiffs  in  taking  up  the  notes  would  have 

1 89*]  *been  paid  to  the  use  of  the  defendants. 
But  each  firm  made  its  notes  for  value  received 
in  other  notes.  It  was  the  same  thing,  in  legal 
effect,  as  though  the  value  had  been  received 
in  goods  or  money.  The  securities  on  both  sides 
were  valid  the  moment  they  were  exchanged. 
The  plaintiffs  had  a  clear  right  of  action  when 
they  took  up  the  notes  of  the  defendants  at 
maturity,  and  their  remedy  now  should  have 
been  upon  those  notes.  Rice  v.  Mather, §  Wend. , 
62;  Cameron  v.  Chappell,  24  Id.,  94;  Rolfe  v. 
Caslon,  2  H.  Bl.,  570;  Buckler  v.  Buttivant,  3 
East,  72;  1  Camp.,  179 n.;  Hornblower  v.  Proud, 
2  B.  &  Aid.,  327;  Cowley  v.  Dunlop,  7  T.  R., 
565  per  Lawrence,  J.;  Spencer  v.  Parry,  3  Ad. 
<fc  Ell.,  331. (a)  This  is  not  a  mere  question  of 
variance.  The  Statute  of  Limitations  had  run 
upon  the  notes  of  the  defendants  before  the 
suit  was  commenced.  The  plaintiffs,  by  con- 
fining their  claim  to  the  money  paid  on  their 
own  notes,  which  had  been  paid  within  six 
years,  precluded  the  defendants  from  setting 
up  the  statute. 

_  It  is  urged  that  as  between  the  original  par- 
ties, cross  notes  or  acceptances  should  be  re- 
garded as  accommodation,  in  contradistinction 
to  business  securities.  But  the  rule  is  settled 
the  other  way.  Each  party  may  prove  the  debt 
against  the  other  under  a  commission  of  bank- 
ruptcy. And  although  one  party  sells  the  note 
•or  bill  at  a  greater  discount  than  seven  per 
centum, the  purchaser  will  acquire  a  good  title. 
It  is  true  that  so  long  as  the  securities  are  in 
the  hands  of  the  original  parties,  they  will  bal- 
ance each  other.  But  it  will  be  by  way  of  set- 
off;  and  not  on  the  ground  that  they  are  in- 
valid. 

If  a  party  lend  his  note  or  acceptance,  and 
take  a  counter  security  of  the  same  kind,  by 
"way  of  indemnity  merely,  the  lent  note  or  bill 
will  not  have  inception  as  a  valid  security  until 
it  passes  into  the  hands  of  a  bonaflde  holder. 
But  I  do  not  consider  this  a  transaction  of  that 
kind.  Neither  firm  took  the  notes  of  the  other 
by  way  of  indemnity  merely.  But  the  notes 
•on  both  sides  were  made  to  be  negotiated  and 

used  as  valid  securities. 
Motion  denied. 

Reviewed— «  Duer,  538. 

Cited  in-15  Barb.,  321 ;  33  Barb.,  84 ;  55  Barb.,  517. 

(a)  See.  also,  Dowe  v.  Schutt,  2  Den.,  681. 
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Criminal  Jurisdiction  of  State  Courts  Limited 
to  What — Offender  Not  within  State — Acting 
through  Innocent  Agent. 

The  jurisdiction  of  the  courts  of  this  State  over 
crimes  is  limited  to  such  as  are  committed  within  the 
boundaries  of  the  State.  Per  Beardsley,  J. 

But  personal  presence  at  the  place  where  a  crime 
is  committed  is  not  always  essential  to  constitute 
the  offender  a  principal ;  e.  g., where  it  is  perpetrated 
by  means  of  an  instrument,  as  by  the  discharge  of 
a  gun  taking-  effect  in  another  county,  or  by  an  in- 
nocent living-  agent. 

Where  the  agent  who  does  the  act  constituting  the 
offense  is  himself  guilty,  he  is  the  principal  if  it  be 
a  felony,  and  the  employer  is  an  accessory  before 
the  fact ;  but  if  it  be  a  misdemeanor,  both  are  prin- 
cipal offenders.  Per  Beardsley,  J. 

In  the  case  of  the  commission  of  an  offense  within 
this  State  by  means  of  an  innocent  agent,  the  em- 
ployer is  guilty  as  a  principal  though  "he  did  no  act 
in  this  State,  and  was  at  the  time  the  offense  was 
committed  in  another  State. 

The  offense  of  cheating  by  false  pretenses  is  in 
judgment  of  law  committed  where  the  false  pre- 
tenses are  successfully  used  and  where  the  money 
or  property  is  obtained,  although  the  fraud  origi- 
nated and  was  contrived  elsewhere. 

Accordingly,  where  one  was  indicted  in  the  City 
of  N.  Y.  for  obtaining  money  from  a  firm  of  com- 
mission merchants  in  that  city,  by  exhibiting  to 
them  fictitious  receipts  signed  by  a  forwarder  in 
Ohio  falsely  acknowledging  the  delivery  to  him  of 
a  quantity  of  produce  for  the  the  use  of  and  subject 
to  the  order  of  the  firm ;  and  the  defendant  pleaded 
that  he  was  a  natural  born  citizen  of  Ohio  and  had 
always  resided  there,  and  had  never  been  in  the 
State  of  N.  Y.,  that  the  receipts  were  drawn  and 
signed  in  Ohio,  and  that  the  offense  was  committed 
by  their  being  presented  to  the  firm  in  N.  Y.  by  in- 
nocent agents  employed  by  the  defendant  in  Ohio ; 
held,  that  the  plea  was  bad,  and  that  the  defendant 
was  properly  indicted  in  the  City  of  N.  Y. 

Citations— 2  R.  S.,677,  sec.  53 ;  697,  sec.  1 :  IChit.  Cr. 
L.,  4th  Am.  ed.  155,191 ;  4  B.  &  Aid.,  95 :  2  Sumn.,  485  ; 
Fost.  Cr.  L.,  349 ;  1  Hale  P.  C.,  617 ;  9  Carr.  &  P.,  356 ;  1 
Curw.  Hawk.  P.  C.,  92 ;  Steph.  Cr.  L.  7,  141 ;  3  Conn., 
8 ;  4  East,  164 ;  6  East,  583 :  7  East,  65 :  1  Esp.,  42 ;  7 
Serg.  &  R.,  477, 478 :  8  Am.  Jur.,69 ;  21  Wend.,  528-541  ; 
Stark.  Cr.  PI.,  24 ;  11  Mass.,  136. 

TERROR  to  the  K  Y.  General  Sessions.  The 
-Cj  defendant  in  error  and  one  R.  R.  Seymour 
were  indicted  in  the  Sessions  for  an  offense 
against  the  statute  (2  R.  S.,677,  sec.  53)  for  ob- 
taining money  and  property  by  false  pretenses. 
The  indictment  contained  seven  counts,  the 
first  five,  which  are  substantially  alike,  each  set 
forth  that  the  defendants,  intending  to  cheat 
and  defraud  Ferdinand  Suydam  and  four  other 
persons  named, composing  the  firm  of  Suydam, 
Sage  &  Co.  of  the  City  of  N.  Y.,  commission 
merchants,  on,  etc.,  at  the  first  ward  of  the  City 
of  N.  Y.,  in  the  City  and  County  of  N.  Y., 
did  feloniously,  etc.,  falsely  pretend  and  rep- 
resent to  those  persons  that  the  defendant  Sey- 
mour had  received  of  the  defendant  Adams  a 
very  large  quantity  *of  pork  and  lard,  [*191 
in  good  order, for  and  irrevocably  subject  to  the 
order  of  said  firm,and  did  then  and  there  exhibit 
and  deliver  to  the  said  firm  a  paper  writing  in 
the  form  of  a  receipt,  signed  by  Seymour, 
which  is  set  out.  The  paper  is  a  forwarder's 
receipt,  dated  at  Chillicothe,  January  11, 1844, 
by  which  Seymour  acknowledges  that  he  has 
received  from  Adams  several  thousand  barrels 
of  pork  and  lard,  which  is  particularly  de- 
scribed, for  and  irrevocably  subject  to  the  or- 
der of  Suydam,  Sage  &  Co.,  which  he  agrees 
to  forward  and  deliver  to  them  in  the  City  of 
N.  Y. .  they  paying  charges,  etc. ,  and  that  they 
(S.,  S.  &  Co.)  are  to  hold  the  property  for  sale 
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on  commission  and  to  have  a  lien  thereon 
for  certain  drafts  drawn  against  it  amounting 
to  $28,160,  and  for  their  general  balance  against 
the  consignor.  The  count  alleges  that  S.  S.  & 
Co.  believing  the  said  false  pretenses  and  being 
deceived  thereby,  were  induced  to  and  did  ac- 
cept in  writing  five  drafts  drawn  by  Adams  on 
them  for  the  aggregate  amount  mentioned  in 
the  receipt,  which  drafts  are  set  forth;  and 
that  the  defendants  did  "then  and  there,"  by 
means  of  such  false  pretenses,  receive  and  ob- 
tain from  S.,  S.  &  Co.  the  said  acceptances, 
which  the  firm  subsequently  paid  in  full.  It 
then  negatives  the  pretenses,  averring  that  no 
such  property  was  received  by  Seymour,  that 
the  receipt  was  fictitious  and  the  statements 
therein  utterly  untrue,  and  that  the  defendants 
knew  it.  And  so  the  jurors,  etc.,  say  that  the 
defendants  on,  etc.,  at  etc.,  feloniously,  etc., 
did  obtain  the  acceptances.and  afterwards,  on, 
etc.,  the  money  payable  upon  them,  with  in- 
tent to  cheat  and  defraud  S.,  S.  &  Co.  of  the 
same,  against  the  form  of  the  statute,  etc.  The 
two  other  counts  are  in  a  similar  form,  the  re- 
ceipt being  for  other  property,  accompanied 
by  drafts  for  $12,200. 

Adams  appeared  in  person  and  put  in  a  plea 
by  which,  after  protesting  that  he  is  not  guilty 
of  the  offenses  charged  in  the  indictment,  nev- 
ertheless says  "that  he,  the  said  defendant, was 
born  in  Ross  County  in  the  State  of  Ohio,  of 
parents  residing  in  and  then  being  citizens  of 
the  State  of  Ohio,  and  from  the  time  of  his 
birth  until  the  time  of  the  exhibiting  of  this 
plea  and  for  and  during  all  the  intermediate 
times  he  was  and  has  been  and  still  is  a  resi- 
dent of  and  in  the  State  of  Ohio;  that  at  the 
192*]  said  *several  times  when  the  supposed 
offenses  set  forth  in  the  several  counts  of  the 
said  indictment  were,  as  therein  alleged,  com- 
mitted, he  was  not,  nor  was  he  at  any  time  pri- 
or thereto  in  the  said  City,  County  or  State  of 
New  York;  that  the  said  several  writings  called 
receipts  and  drafts,  set  forth  in  the  said  indict- 
ment, were  all  drawn,  signed  and  made  in  the 
said  County  of  Ross,  and  whilst  he,  the  said 
Adams,  was  resident  therein ;  and  that  the  said 
several  receipts  and  drafts  were  by  the  said 
Adams  presented  in  the  City  of  New  York  to 
the  said  persons  so  using  the  name,  style  and 
firm  of  Suydam,  Sage  &  Co.,  through  the  in- 
strumentality of  innocent  agents  employed  by 
the  said  Adams,  whilst  he,  the  said  Adams, 
was  and  continued  to  be  such  resident  of  and 
personally  within  the  said  County  of  Ross  in 
the  State  of  Ohio  aforesaid,  and  were  in  the 
said  City  of  New  York  presented  to  the  said 
persons  so  using  the  name  and  firm  of  Suydam, 
Sage  &  Co. ,  by  the  said  Adams,  through  such 
innocent  agents,  and  the  said  persons  so  using 
the  name,  etc.,  then  and  there  relying  on  the 
truth  of  the  same  were  deceived  and  de- 
frauded thereby;  and  the  said  several  sup- 
posed offenses  in  the  said  several  counts  of 
the  said  indictment  set  forth  were  commit- 
ted by  him  the  said  Adams  in  the  said  City 
and  County  of  New  York,  by  his  causing  and 
procuring  the  same  to  be  done  therein  as  afore- 
said, while  he  the  said  Adams  was  in  the  said 
County  of  Ross,  in  the  State  of  Ohio  aforesaid; 
wherefore  he,  the  said  Adams,  ought  not  to  be 
criminally  questioned  or  proceeded  against  in 
the  State  of  New  York  for  the  said  acts  and 
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offenses  so  done  by  him  and  caused  and  pro- 
cured to  be  done  by  him  as  aforesaid  while  he 
was  so  resident  and  being  in  the  said  County 
of  Ross;"  concluding  with  a  verification. 

The  district  attorney  demurred  to  the  plea, 
and  the  defendant  joined  in  demurrer.  The 
General  Sessions  gave  judgment  against  the 
people  and  discharged  the  defendant,  and  the 
district  attorney  in  the  name  of  the  people 
brought  error  to  this  court. 

Mr.  J.  R.  Whiting,  for  plaintiffs  in  error. 
The  offense  in  this  case  was  committed  where 
the  false  pretense  was  used  and  where  the 
money  was  obtained;  and  the  defendant  was 
constructively  *present  where  the  of-  [*193 
fense  was  committed.  King  v.  Brisac,  4  East, 
164;  People  v.  Ratkbun,  21  Wend.,  509,  539; 
Barkhamsted  v.  Parsons,  3  Conn.,  1;  Com.  v. 
Gillespie,  7  Serg.  &  R.,  579;  Rex  v.  Johnson,  6- 
East,  583;  S.  G.,  lid.,  68;  Com.  v.  Harvey,  Am. 
Jur..  Vol.  8,  p.  69.  The  case  of  State  v. 
Knight,  Taylor  (N.  C.),  65,  is  not  opposed  to 
this  doctrine.  That  State  had  passed  an  Act 
making  the  offense  of  counterfeiting  the  cur- 
rent bills  of  the  State  indictable  in  its  courts, 
though  committed  out  of  the  State,  and  this- 
the  court  refused  to  uphold.  Here,  however, 
the  offense  was  committed  within  this  State, 
though  the  offender  was  not  actually  here.  If 
the  rule  were  not  as  contended  for  by  the  pros- 
ecution, one  standing  in  N.  J.  near  the  bound- 
ary, might  shoot  a  citizen  of  this  State  and  not 
be  subject  to  punishment. 

Mr.  Henry  Stanbery.  for  defendant  in 
error.  This  case  presents  the  question,  wheth- 
er a  citizen  of  one  State  while  actually  pres- 
ent therein  can  be  made  liable  to  the  criminal 
laws  of  another  State  for  an  act  begun  in  his 
own  State  but  consummated  by  his  agents  in 
the  other.  The  several  States  of  the  Union- 
are  sovereign  and  independent,  except  for  na- 
tional purposes.  A  citizen  of  one  State  owea 
no  allegiance  to  the  government  of  another 
while  he  remains  at  home.  There  is,  it  is  true, 
a  temporary  and  local  allegiance  when  a  citi- 
zen of  another  country  comes  here,  which  ren- 
ders him  amenable  to  the  criminal  laws  for  an 
act  done  during  his  residence  within  the  limits 
of  the  State.  The  fact  of  allegiance,  general 
or  special,  determines  the  question  of  liability 
to  the  criminal  laws  of  a  particular  State.  The 
prosecution  in  this  case  seeks  to  extend  the 
criminal  laws  of  N.  Y.  over  a  citizen  of  Ohio 
by  the  fiction  of  a  constructive  presence.  This 
cannot  be  sustained.  Allegiance  is  natural  or 
local — the  former  every  one  owes  to  the  coun- 
try in  which  he  was  born;  the  other  depends 
upon  his  being  actually  present  in  another 
State.  One  can  no  more  owe  a  local  allegiance 
to  two  States  at  the  same  time  than  he  can  be 
in  two  different  places  at  the  same  moment. 
Ordinarily  the  actual  presence  of  the  offender 
*in  the  State  whose  laws  are  violated  [*  1 94 
is  necessary,  but  this  is  not  uniformly  so;  for 
by  the  English  law  the  allegiance  of  her  sub- 
jects accompanies  them  wherever  they  go,  and 
they  are  held  responsible  for  the  violation  of 
English  laws  even  when  out  of  the  realm. 
Story,  Confl.  of  L.,  sec.  22.  Pirates,  also,  for 
peculiar  reasons,  are  punishable  by  any  gov- 
ernment into  whose  hands  they  may  fall.  4  BL 
Com.,  71.  So  local  allegiance  does  not  attach 
in  all  cases;  for  ambassadors  do  not  owe  it  to- 
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the  governments  to  which  they  are  accredited 
and,  consequently,  are  not  punishable  there 
for  their  crimes.  1  Kent.  Com.,  3b. 

There  is  no  distinction  in  this  respect  be- 
tween crimes  which  imply  a  violation  of  the 
duty  of  allegiance,  as  treason,  etc.,  and  other 
criminal  offenses.  In  King  v.  Depardo,  1 
Taunt.,  26,  the  defendant  was  prosecuted  un- 
der the  33  of  Henry  VIII.,  which  gives  juris- 
diction to  a  special  commission  for  offenses 
committed  abroad,  for  a  homicide  perpetrated 
near  Canton  upon  an  English  subject;  and  it 
was  held  that  inasmuch  as  the  defendant  owed 
no  allegiance  to  the  English  Government,  he 
could  not  be  tried  for  the  offense  in  England. 

A  further  argument  against  the  jurisdiction 
now  claimed  arises  out  of  the  consideration 
that  there  are  no  means  of  bringing  the  offend- 
er into  this  State  to  be  tried  and  to  receive  pun- 
ishment. The  Constitution  of  the  U.  8.  and 
the  Act  of  Congress  relating  to  fugitives  from 
justice,  apply  only  to  such  persons  as  shall  have 
"fled  from  justice  and  be  found  in  another 
State."  Const.  U.  S.,  art.  4,  sec.  2;  1  Story.  L., 
284.  To  reach  the  case  of  this  defendant,  there 
must,  in  addition  to  a  constructive  presence, 
be  a  constructive  flight.  The  prosecution 
must  construe  the  defendant  into  the  State  for 
the  purpose  of  committing  the  crime,  and 
straightway  construe  him  out  of  it  for  the  pur- 
pose of  reaching  him  as  a  fugitive. 

The  English  authorities  relied  on  by  the 
prosecution  all  relate  to  the  question  of  venue, 
as  distinguished  from  the  consideration  of  for- 
eign allegiance  and  jurisdiction.  Rex  v.  John- 
son, was  the  case  of  an  Irishman  who  owed  al- 
legiance to  the  King  and  obedience  to  the  laws 
195*]  of  England,  who  was  indicted  in  *Lon- 
don  for  a  libel  written  in  Ireland  and  sent  to 
and  published  in  London.  The  offense  was 
only  a  misdemeanor,  in  which  all  concerned 
are  principals,  and  it  was  held  that  he  was 
properly  prosecuted  in  England.  King  v.  Bri- 
sac,  was  the  case  of  a  conspiracy  to  obtain 
•  money  in  London  by  false  papers  which  were 
fabricated  on  board  a  British  vessel  on  the 
high  seas  by  the  defendants,  who  were  British 
subjects.  The  question  was  simply  whether 
the  offense  was  triable  in  the  admiralty  or  the 
common  law  courts.  There  is  no  case  where 
a  Frenchman  or  other  foreigner  has  ever  been 
held  liable  to  the  criminal  laws  of  England  for 
an  act  done  in  his  own  country  or  consum- 
mated in  England  by  his  agency  whilst  he  re- 
mained beyond  the  realm. 

The  American  cases  remain  to  be  consid- 
ered. Com.  v.  Oillespie,  was  a  prosecution 
against  a  citizen  of  N.  Y.  for  selling  lot- 
tery tickets  by  an  agent  in  Philadelphia.  The 
defendant  was  held  liable;  but  it  appeared  that 
he  was  occasionally  in  Philadelphia  arrang- 
ing with  his  agent  for  the  sale  of  tickets.  What 
was  said  by  Duncan,  J.,  in  giving  the  opinion 
of  the  court  was  a  mere  obiter  dictum.  In  Com. 
v.  Harvey,  the  defendant  was  indicted  in  Mas- 
sachusetts for  uttering  a  forged  draft  in  Bos- 
ton. The  defendant  forged  the  draft  at  Al- 
bany and  placed  it  in  the  hands  of  a  broker 
there,  to  be  forwarded  to  the  drawee  in  Bos- 
ton, where  it  was  paid  and  the  proceeds  re- 
mitted to  the  defendant,  who  did  not  go  out  of 
the  State  of  N.  Y.  The  defendant  was  con- 
victed. The  consequence  of  this  decision  is, 
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that  the  defendant  would  be  liable  to  be  pun- 
ished in  two  different  jurisdictions  for  the 
same  offense  of  uttering  a  forged  paper.  The 
conviction  in  Massachusetts  would  not  protect 
him  if  indicted  in  N.  Y.,  as  the  latter  State 
would  not  regard  the  proceedings  in  Massa- 
chusetts; whereas  a  conviction  in  one  county 
would  be  a  bar  to  a  prosecution  in  another.  In 
People  v.  Rathbun,  the  defendant  was  indicted 
in  the  County  of  Genesee  for  uttering  forged 
paper.  He  mailed  the  paper  in  the  City  of  N. 
Y.  to  the  prosecutor  at  Batavia.  He  was  found 
guilty  and  the  conviction  was  sustained.  The 
remark  of  the  learned  judge  who  delivered  the 
*opinion  of  this  court,  that  if  the  de-  [*196 
fendant  were  not  held  liable  "one  who  was  out 
of  the  State  might  send  into  it  and  administer 
poison  with  impunity,"  was  obviously  but  a 
mere  dictum,  and  was  said  simply  for  the  pur- 
pose of  illustration.  Every  act  done  by  Rath- 
bun  was  committed  while  he  was  within  the 
State  of  N.  Y. ,  and  there  was  no  question  as 
to  absence  from  the  State.  In  the  Town  of 
Barkhamsted  v.  Parsons,  the  defendant  was 
prosecuted  for  a  penalty  for  violating  a  stat- 
ute of  Connecticut  against  bringing  paupers 
into  the  latter  State,  and  it  appeared  that  the 
defendant,  an  inhabitant  of  Massachusetts,  had 
sent  a  pauper  into  Connecticut  by  his  son,  re- 
maining himself  at  home.  He  was  held  liable 
under  the  maxim  quifacit  per  alium,  facit  per 
se.  It  is  to  be  remarked,  that  the  prosecution 
was  not  by  indictment,  but  was  a  civil  action 
for  a  penalty;  that  the  offense  was  at  most  a 
misdemeanor,  where  there  was  never  much 
strictness  about  venue;  that  the  court  does  not 
refer  to  any  authority  to  sustain  its  decision, 
and  that  the  maxim  referred  to  was  misap- 
plied, even  if  the  act  of  the  defendant  had  been 
done  in  another  county  in  the  same  State;  for  the 
act  of  procuring  a  guilty  agent  to  commit  the 
offense  was  in  itself  a  distinct  misdemeanor, 
triable  in  the  county  where  the  procuring  took 
place.  But  further,  the  court  in  which  this  case 
was  adjudged  does  not  pay  any  regard  to  state 
jurisdiction  or  state  lines.  In  Slate  v.  Ellis,  3 
Conn.,  185,  it  was  held  that  stealing  a  horse  in 
Rhode  Island  and  bringing  him  to  Connecti- 
cut was  a  theft  in  the  latter  State.  It  was  said 
it  had  always  been  so  considered,  and  1  Mass., 
115,  and  2  Id.,  14,  to  the  same  effect,  were 
cited.  These  cases  proceed  upon  the  idea  that 
the  common  law  doctrine  respecting  counties 
applies  to  the  several  States  of  our  Union. 
This  is  clearly  erroneous.  See  note  to  1  Mass., 
116;  2  Johns.,  477;  11  Wend.,  129;  and  2  R. 
S.,  698,  sec.  4. (a)  But  these  cases  are  not  strict- 
ly applicable  to  the  question  under  considera- 
tion, for  the  defendant  does  come  within  the 
territory  of  the  State  where  he  is  prosecuted ,  and 
thus  renders  *himself  amenable  to  its  [*197 
laws.  The  important  objection  of  a  foreign 
jurisdiction  and  the  want  of  allegiance  could 
not  arise. 

The  doctrine  upon  which  the  defendant  in- 
sists has  been  recognized  in  several  cases.  In 
Ex  parte  Smith,  6  Law.  Rep. ,  57,  it  appeared 
by  the  return  of  a  habeas  corpus  issued  by  the 
Circuit  Court  of  the  U.  S.  for  Illinois,  that 
Smith  was  in  custody  upon  a  requisition  of 
the  Governor  of  Missouri,  charged  with  being 
accessory  before  the  fact  to  an  assault  with 

(a)  See,  also,  Simmons  v.  Com.,  5  Binn.,  617. 
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intent  to  kill  committed  by  one  Rockwell  in  Mis- 
souri, Smith  not  having  been  personally  in  that 
State.  He  was  discharged  on  the  ground  that 
he  owed  no  obedience  to  the  laws  of  Missouri, 
and  that  the  only  right  which  the  citizens  of 
that  State  had  was  to  insist  that  Illinois  should 
compel  her  citizens  to  forbear  to  annoy  her. 
In  State  v.  Knight,  Taylor  (N.  C.),  65,  the  de- 
fendant was  indicted  under  a  statute  of  that 
State  for  counterfeiting  put  of  the  State  with 
intent  to  defraud  the  citizens  of  the  State.  He 
was  found  guilty,  but  upon  full  consideration 
the  court  refused  to  render  judgment  and  dis- 
charged him.  Taylor,  </.  ,in  giving  the  opinion 
of  the  court  said  :  "  The  States  are  to  be  con- 
sidered with  respect  to  each  other  as  independ- 
ent sovereignties  possessing  powers  completely 
adequate  to  their  own  government;  in  the  ex- 
ercise of  which  they  are  limited  only  by  the 
nature  and  objects  of  government,  by  their  re- 
spective Constitutions  and  by  that  of  the  United 
States.  Crimes  and  misdemeanors  committed 
within  the  limits  of  each  are  punishable  only 
by  the  jurisdiction  of  that  State  where  they 
arise;  for  the  right  of  punishing  being  found- 
ed only  on  the  consent  of  the  citizens  express 
or  implied,  cannot  be  directed  against  those 
who  never  were  citizens,  or  who  likewise  com- 
mitted the  offense  beyond  the  territorial  limits 
•of  the  State  claiming  jurisdiction." 

There  are  many  decisions  denying  to  the  pe- 
nal laws  of  a  country  an  extraterritorial  effect. 
In  Folliottv.  Ogden,  1  H.  Bl.,  123,  the  Court  of 
•C.  P.  in  England  refused  to  give  effect  to  an 
act  of  attainder  of  the  State  of  N.  Y.,by  force 
of  which  the  bond  upon  which  the  plaintiffs 
sued  was  vested  in  the  people  of  this  State. 
See,  also,  Mostyn  v.  Fabrigas,  Cowp.,  161,  176, 
198*]  *per  Ld.  Mansfield;  Com.  v.  Green,  17 
Mass.,  515;  Steeles  v.  Smith,  Law  Rep.,  Vol.  7, 
p.  461. 

It  is  argued  that  unless  the  jurisdiction  here 
assumed  is  sustained,  there  will  be  a  failure  of 
justice  where  a  crime  is  committed  in  one  State 
by  the  instrumentality  of  a  person  residing  in 
another;  and  the  extreme  case  is  put,  of  a  per- 
son shooting  another  across  the  boundary  line 
of  a  State.  We  deny  that  the  offense  is  com- 
mited  where  the  act  is  consummate.even  where 
the  question  is  one  of  mere  venue.  By  the 
common  law  the  jury  cannot  inquire  of  an  act 
done  out  of  the  county  for  which  they  sit.  The 
English  books  are  full  of  cases  where  there  has 
"been  a  failure  of  justice  from  this  cause,  and 
the  remedy  has  been  from  time  to  time  provid- 
ed by  Act  of  Parliament.  Treasons  committed 
out  of  the  realm,  murders  by  a  subject  com- 
mitted abroad,  offenses  committed  on  the  bor- 
ders of  counties  and  on  roads,  etc.,  passing 
through  several  counties,  are  instances  of  this 
class  of  cases,  where  the  Legislature  has  inter- 
posed to  prevent  a  failure  of  justice.  In  King 
v.  Alsop,  1  Show.,  339,  where  an  offense  was 
•committed  by  shooting  a  gun  from  one  county 
to  another,  it  was  held  that  the  offender  must 
be  indicted  in  the  county  where  the  offender 
stood.  See,  also,  Orosvenor  v.  Inhabitants  of 
St.  Augustine,  12  East,  244.  In  the  case  sup- 
posed of  a  person  in  N.  J.  shooting  a  citizen 
of  N.  Y.  across  the  boundary,  that  crime  should 
unquestionably  be  punished.  By  the  common 
law,  the  courts  of  N.  J.  would  have  jurisdic- 
tion, or,if  there  is  any  doubt  of  this,  that  State 
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should  have  a  statute  adapted  to  the  case.  This 
State  can  protect  her  own  citizens  by  requiring 
other  States  to  punish  such  offenders. 

If  the  jurisdiction  claimed  by  the  prosecu- 
tion is  sustained,  it  will  be  subversive  of  State 
sovereignty.  A  citizen  may  be  punished  for 
an  act  commenced  in  his  own  State  and  entire- 
ly innocent  by  its  laws  ;  but  which  being  con- 
summated in  another  State  through  the  mail 
or  some  other  innocent  agency,  and  being  in 
violation  of  some  positive  law  of  the  latter,  of 
which  he  was  in  complete  ignorance, will  sub- 
ject him  to  arrest  as  a  fugitive,  and  to  punish- 
ment by  a  foreign  law  to  which  he  never  owed 
obedience.  *This  could  not  be  toler-  [*199 
ated  even  if  limited  to  offenses  malum  in  se  and 
those  which  are  punishable  everywhere  ;  but 
the  principle  would  equally  extend  to  misde- 
meanors, and  offenses  created  from  motives  of 
local  policy.  This  court  has  decided  that  the 
power  to  demand  fugitives  under  the  Act  of 
Congress  extends  to  misdemeanors.  Matter  of 
Clark,  9  Wend.,  221,  and  if  the  prosecution  in 
this  case  shall  prevail,  the  laws  of  the  several 
States  prohibiting  by  penal  laws  the  passing  of 
bank-notes  of  particular  denominations,  may 
be  executed  against  citizens  of  States  which 
have  no  such  laws,  but  who,  for  purposes  of 
business,  have  remitted  the  prescribed  bills  to 
places  where  these  laws  prevail;  and  so  of  a 
large  number  of  other  cases. 

The  doctrine  is  still  more  startling  when  its 
application  is  considered  in  reference  to  the 
States  where  slavery  exists,  and  where  very 
severe  laws  are  in  force  against  whatever  may 
tend  to  excite  the  slave  to  resistance.  A  pa- 
per or  pamphlet  sent  by  mail  may  bring  the 
party  sending  it  within  the  operation  of  these 
laws,  to  which  he  never  by  any  implication  as- 
sented, and  which  he  may  never  have  heard  of. 

It  is  submitted  that  the  considerations  which 
have  been  urged  are  conclusive  to  show  that 
the  plea  is  a  perfect  answer  to  the  indictment. 

Mr.  G.  Wood,  same  side. 

.)//'.  Ogden  Hoffman,  in  reply. 

1.  It  is  evident  from  the  language  of  the  stat- 
ute, that  the  offense  was  committed  at  the 
place  where  the  money  was  obtained.  "  Ev- 
ery person,  who  with  intent,"  etc.,  "shall  ob- 
tain," etc..  "shall  be  punished,"  etc.  The  of- 
fense is  obtaining  the  money  or  property  or  the 
signature  to  a  written  instrument  ;  and  this 
takes  place  when  and  where  the  person  de- 
frauded parts  with  his  property  to  or  for  the 
use  of  the  offender.  Upon  general  principles 
of  law  also,  an  offense  consisting  of  several 
parts  is  committed  where  the  enterprise  is  con- 
summated. In  usury  it  is  where  the  money  is 
received ;  Fisher  v.  Beasley,  Doug. ,  235  ;  Scott 
v.  Brest,  2  T.  R.,  238  ;  Scurry  v.  Freeman,  2 
Bos.  &  P.,  381  ;  and  so  in  cases  *of  [*2OO 
embezzlement,  3  Id.,  596  ;  2  Leach,  974  ;  and 
in  indictments  for  conspiracy  to  obtain  mon- 
ey, Kingv.  Brisac,  4  East,  164;  People  v.  Math- 
er, 4  Wend.,  229,  259  ;  Rex  v.  Watson,  1 
Camp. ,  215.  If  a  man  on  shore  kill  another  on 
the  high  seas,  it  is  of  admiralty  jurisdiction. 
Coombes'  case,  Leach,  Cr.  L.,  432.  So  if  one 
standing  in  one  county  shoot  across  the  county 
line  and  kill  another  in  a  different  county.it  is 
murder  in  the  latter  county.  1  Chit.  Cr.  L., 
Riley  ed.,  148;  Kingv.  Brisac, supra;  Bex  v. 
Johnson,  6  East,  583  ;  Rex  v.  Munton,  1  Esp. , 
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62.  The  case  of  Rex  \.  Alsop,  1  Show.,  339, 
cited  for  the  defendant,  is  not,  when  properly 
understood,  hostile  to  this  doctrine.  The  in- 
dictment was  under  a  statute  making  it  an  of- 
fense to  shoot  with  hail  shot.  The  case  turned 
on  the  effect  of  the  word  "shooting,"  which 
was  a  single  act  and  could  be  performed  only 
where  the  offender  stood. 

2.  The  crime  having  been  committed  here, 
and  by  means  of  an  innocent  agent,  the  em- 
ployer, therefore,  though  absent,  is  principal 
offender,  and  is  deemed  to  have  been  person- 
ally present.   To  assert  the  contrary  is  to  hold 
that  there  may  be  a  crime  without  a  criminal. 
The  innocent  agent  is  not,  of  course,  an  offend- 
er, and  if  the  guilty  procurer  is  not,  there  is 
no  one  culpable,  though  there  is  a  conceded 
crime.     But  it  is  clear  upon  authority  that  the 
employer  is  a  principal  offender.     "  If  A  lets 
out  a  wild  beast  so  that  any  is  killed,  A  is  prin- 
cipal though  absent,  for  the  instrument  can- 
not be  a  principal."    1  Hale,  P.  C.,  615.     So 
if  one  lays  poison  by  which  another  take  it 
and  is  poisoned,  he  is  a  principal  where  the 
poison  is  taken.    Foster,  Cr.  L.,  349,  and  see, 
also,  1  Hale,  514;  Dalton,  Justice,  C,  105,  529; 
King  v.  Girdwood,  Leach,  169;  Stark.  Cr.  PI., 
26  ;  1  Ch.  Cr.  L.,  191  ;  2  East,  P.  C.,  1120  ;  1 
Leach,  142.     The  same  principle  was  distinct- 
ly recognized  in  People  v.  Rathbun,  21  Wend., 
528.  In  misdemeanors  the  procurers  are  guilty 
as  principals,  whether  the  immediate  agent  be 
guilty  or  innocent,  but  in  felonies  if  the  offense 
is  committed  by  a  guilty  agent,  the  procurer  is 
an  accessary  before  the  fact;  if  by  an  innocent 
agent,  he  is  a  principal.     This  is  abundantly 
shown  by  the  authorities  referred  to.     In  the 
20 1*]  latter  case,  which  is  the  one  *under 
consideration,  he  who  procures  the  act  to  be 
done  is  in  judgment  of  law  present  at  its  com- 
mission, and  he  will  not  be  permitted  to  deny 
that  he  personally  committed  it  at  the  place 
where  it  was  done,  the  maxim  being  crimen 
trahit  personam. 

3.  It  is,  however,  contended  that  the  prin- 
ciple does  not  apply  where  the  person  sought 
to  be  charged  was  not,  when  the  act  was  com- 
mitted, a  citizen  of  the  State  or  resident  with- 
in its  territory.     It  is  said  that  in  order  to  be 
amenable  to  our  laws  he  must  owe  a  natural 
allegiance  to  the  government  by  reason  of  his 
birth  in  the  State,  or  a  temporary  or  local  al- 
legiance arising  out  of  his  residence  here  when 
the  act  was  done.  It  is  submitted  that  no  such 
exception  exists  upon  principle  or  authority. 
The  cases  referred  to  in  the  opening  argument 
do  not  proceed  upon  the  ground  of  allegiance, 
but  upon  the  principle  before  laid  down  ;  and 
in  none  of  them,  with  a  single  exception,  was 
the  distinction  insisted  on  by  counsel  or  con- 
sidered by  the  court.     The  cases,  it  is  argued, 
only  settle  venue.     What  is  venue?     It  is  not 
merely  the  determination  of  the  place  of  trial 
upon  motives  of  expediency  or  convenience, 
but  the  judgment  of  the  court  as  to  its  juris- 
diction over  the  offense  and  the  offender.  One 
who  in  judgment  of  law  is  absent  from  the 
county  when  an  offense  is  committed,  cannot 
be  tried  in  that  county,  whether  he  be  in  an 
adjoining  county  or  in  another  State  or  coun- 
try. On  the  other  hand,  if  in  judgment  of  law 
he  is  present  at  the  commission  of  the  offense, 
notwithstanding  his  actual  personal  absence 
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from  that  place,  he  is  triable  there  ;  and  it 
is  equally  immaterial  whether  such  absence  is 
in  an  adjoining  county  or  beyond  the  bound- 
aries of  the  State.  The  single  inquiry  is,  did 
the  accused  commit  the  offense  within  the 
county,  in  fact  or  in  contemplation  of  law  ? 
This  determines  his  liability  to  trial  and  pun- 
ishment here.  It  has  been  shown  upon  well 
settled  principles  and  abundant  authority,  that 
the  defendant  committed  the  offense  charged 
in  the  City  and  County  of  N.  Y.  This  alone 
gives  the  court  below  jurisdiction. 

Allegiance  is  immaterial,  unless  the  crime 
charged  involves  a  breach  of  allegiance.  "Al- 
legiance is  the  tie  or  ligamen  which  binds  the 
subject  to  the  King  in  return  for  that  protec- 
tion which  *the  King  affords  the  sub-  [*2O2 
ject."  1  Bl.  Com.,  366.  In  treason  and  crimes 
in  the  nature  of  treason,  the  breach  of  alle- 

fiance  is  the  essence  of  the  offense,  and  to  ren- 
er  the  offender  liable  he  must  owe  allegiance; 
and  hence  indictments  for  these  offenses,  and 
these  only,  conclude  contra  legeantice  debitum 
suce.  4  Id.,  71.  The  doctrine  of  allegiance  is 
sometimes  resorted  to,  to  extend  the  jurisdic- 
tion of  the  court  to  a  particular  class  of  offend- 
ers, or  to  characterize  and  add  enormity  to 
another  class  ;  but  the  absence  of  that  obliga- 
tion has  never  been  invoked  to  give  impunity 
to  a  criminal  otherwise  punishable.  Alle- 
giance may  give  the  court  jurisdiction  over  an 
offense  committed  beyond  the  territory  of  the 
government  for  which  it  sits;  but  the  want  of 
it  can  never  be  a  defense  against  a  prosecution 
for  a  crime  committed  within  its  limits.  In- 
stead of  inquiring  of  us  for  an  instance  where 
in  a  case  like  this  a  conviction  has  been  had, 
the  defendant's  counsel  should  himself  have 
cited  one  where  a  person  guilty  in  this  manner 
had  been  discharged  upon  the  defense  now  in- 
terposed. Sir  Michael  Foster,  in  his  discourse 
on  high  treason,  after  showing  that  ambassa- 
dors and  spies  taken  in  time  of  war  cannot  be 
convicted  of  that  offense,  for  the  reason  that 
they  owe  no  allegiance  to  the  State,  proceeds 
thus:  "But  for  murder  and  other  offenses  of 
great  enormity,  which  are  against  the  light  of 
nature  and  the  fundamental  laws  of  all  socie- 
ty, the  persons  mentioned  in  this  section  [that 
is,  persons  owing  no  allegiance]  are  certainly 
liable  to  answer  in  the  ordinary  course  of  jus- 
tice,as  other  persons  offending  in  the  like  man- 
ner are.  For  though  they  may  be  thought  not 
to  owe  allegiance  to  the  sovereign, and  so  to  be 
incapable  of  committing  high  treason, yet  they 
are  to  be  considered  as  members  of  society  and, 
consequently,  to  be  bound  by  that  eternal  uni- 
versal law  by  which  all  civil  societies  are  kept 
together."  Foster,  Cr.  L.,  188.  The  late  Mr. 
J.  Cowen  evidently  understood  the  law  to  be 
as  we  contend  it  is.  In  People  v.  RatJibun, 
speaking  of  the  effect  of  a  contrary  rule  he 
says:  "In  that  way  one  who  is  out  of  the  State 
may  send  into  it  and  administer  fatal  poison 
with  impunity  to  every  one  concerned;  for  the 
innocent  agent  could  not  be  punished.  So  of 
uttering  forged  paper  through  the  postoffice. 
*The  venue  must  be  laid  where  the  let-[*2O3 
ter  is  delivered,  and  the  offender  cannot  be  al- 
lowed to  gainsay  the  fact  that  he  was  person- 
ally present  and  himself  committed  the  crime 
where  it  is  received.  The  same  rule  obtains 
between  county  and  county."  21  Wend.,  540. 
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In  Rex  v.  Johnson,  the  point  upon  which  the 
defendant's  counsel  rely  in  the  case  under  con- 
sideration, was  distinctly  taken  on  behalf  of 
the  accused.  His  counsel  contended  that  the  de- 
fendant was  commorant  in  Ireland  before  and 
at  the  time  of  the  commission  of  the  offense, 
and  that  he  was  an  Irishman  and  owed  no  al- 
legiance to  English  laws.  But  Ld.  Ellenbor- 
ough  said  the  argument  rested  wholly  on  the 
supposition  that  the  defendant  owed  no  obedi- 
ence to  the  laws  of  this  part  of  the  United 
Kingdom  and,  therefore,  had  been  guilty  of  no 
crime  against  them.  "Such  a  defense,"  he  said, 
"if  it  could  be  in  any  form  available  at  law,  is 
matter  of  absolute  bar."  The  case  went  off  on 
other  grounds,  and  when  finally  tried,  this  de- 
fense appears  to  have  been  abandoned, although 
he  was  defended  by  very  distinguished  coun- 
sel and  was  himself  a  justice  of  the  C.  P.  of 
Ireland.  7 East,  68.  In  U.S.  v.  Dames, ^Sumu., 
485,  the  defendant  was  accused  of  shooting 
from  an  American  ship  and  killing  a  man  on 
board  a  foreign  schooner.  Mr.  J.  Story  said  : 
"The  act  was,  in  contemplation  of  law,  done 
where  the  shot  took  effect.  He  would  be  liable 
to  be  punished  by  the  foreign  government :  " 
though  in  the  particular  case  he  refused  to  give 
him  up  for  trial.  The  reasoning  of  Mr.J.  Cow- 
en  in  People  v.  Me  Leod,25  Wend., 488,  is  strong- 
ly in  affirmance  of  the  principle  for  which  we 
contend.  "I  entertain  do  doubt  (he  said)  that 
whenever  an  indictment  for  a  murder  commit- 
ted within  our  territory  is  found,  and  the  ac- 
cused is  arrested,  these  circumstances  give 
complete  jurisdiction."  Id.,  p.  601.  There 
could  be  no  pretense  that  he  owed  allegiance 
to  or  was  under  the  protection  of  our  govern- 
ment. He  came  in  the  teeth  of  allegiance  and 
was  tried  because  he  had  committed  a  crime 
over  which  the  court  had  jurisdiction.  In  an- 
other place  he  says:  "  Suppose  a  prisoner  of 
war  to  escape,  and  that  on  his  way  home  and 
before  he  crossed  the  line,  he  should  set  fire  to 
2O4*J  a  farm  house  in  the  *night  and  kill  the 
inmates;  is  there  a  doubt  that  he  might  prop- 
erly be  convicted  of  arson  and  murder  ?  "  Id. , 
p.  602.  What  allegiance  is  due  from  a  prisoner 
of  war,  who  claims  no  protection,  which  is  its 
price,  and  whose  residence  here  is  compelled 
by  the  power  which  claims  the  right  to  punish 
him  ? 

While  the  defendant's  counsel  has  failed  to 
produce  a  case  in  which  the  principle  for 
which  he  contends  has  prevailed,  we  are  en- 
abled to  furnish  the  three  following  adjudica- 
tions, each  of  which  is  directly  in  point.  In 
Barkhamstedv.  Parsons,  8  Conn., 1, the  defend- 
ant sent  a  pauper  from  Massachusetts,  where 
he  resided,  into  Connecticut,  by  his  son,  a  mi- 
nor, contrary  to  a  penal  statute  of  the  latter 
State.  The  same  defense  set  up  in  the  case  be- 
fore the  court  was  made  and  overruled.  Hos- 
mer,  Uh.  J.,  said:  "He  who  does  an  act  in  this 
State  by  his  agent,  is  considered  as  if  he  had 
done  it  in  his  own  proper  person." 

In  Com.  v.  Oillespie,  7  Serg.  &  R,  469,  sell- 
ing lottery  tickets  in  Pennsylvania,  by  a  per- 
son residing  in  N.  Y..  through  the  agency  of  a 
clerk,  was  held  to  subject  the  offender  to  indict- 
ment in  Pa. 

Com.  v.  Harvey,  8  Am.  Jur.,  69,  was  decided 
by  a  criminal  lawyer  of  great  learning  and  ex- 
perience. An  indictment  was  found  in  Mas- 
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sachusetts  against  a  resident  of  N.  Y.  for  utter- 
ing forged  notes  in  the  first  mentioned  State, 
through  an  innocent  agent,  the  defendant  all 
along  remaining  in  N.  Y.  The  case  was  very 
fully  considered,  and  Judge  Thatcher,  in  ac- 
cordance with  the  doctrine  for  which  we  con- 
tend and  upon  the  authorities  upon  which  we 
rely,  held  the  defendant  guilty  in  Mass. 

The  case  of  State  v.  Knight,  1  Taylor  (N.C.), 
6,  referred  to  on  the  other  side,  is  entirely  in- 
applicable. A  law  that  obtaining  money  by 
false  pretenses  in  Ohio, or  that  the  commission 
of  any  other  crime  there,  should- be  punishable 
here,  could  not  be  supported.  The  prosecu- 
tion does  not  contend  for  such  a  doctrine.  But 
such  was  the  case  in  North  Carolina.  The  case 
cited  from  6  Law  Rep.,  66,  is  of  the  same  char- 
acter, and  both  cases  affirm  the  principle  for 
which  we  contend — that  crimes  committed 
within  the  State  are  punishable  there, whether 
*committed  by  citizens  or  strangers.  [*2O5> 
The  cases  of  ocoville  v.  Canfield,!!  Johns. ,338, 
and  Com.  v.  Green,  17  Mass., 515,  are,  it  is  sub- 
mitted,quite  foreign  to  the  present  discussion. 
In  the  first,  it  was  held  that  penal  laws  have 
no  extraterritorial  effect,  and  in  the  other,  that 
one  State  will  not  inflict  the  punishment  which 
another  government  has  affixed  to  a  crime 
committed  and  prosecuted  within  its  limits, 
though  such  punishment  be  a  disqualification 
to  exercise  some  of  the  ordinary  rights  of  a  cit- 
izen. 

The  citizens  of  each  State  are  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the 
several  States.  Const.  U.  S.,  art.  4.  If  entitled 
to  the  privileges,  ought  they  not  also  to  be  lia- 
ble to  the  penalties  incurred  by  violations  of  the 
law  of  any  State  when  committed  within  its 
territory,  though  they  may  reside  in  another 
State?  If  the  several  States  of  the  Union  were 
foreign  States,  a  citizen  of  one  who  should  vi- 
olate the  laws  of  another  State  ought,  upon  the 
principles  of  the  law  of  nations,  to  be  punished. 
Judge  Story  says  that  international  law  is  based 
upon  the  doctrine  that  each  nation  ought  to 
render  justice  to  every  other,  in  order  that  it 
may  receive  justice  in  return.  Confl.  L.,  p.  34. 
The  reason  applies  with  greater  force  to  States 
owing  obedience  to  the  same  Constitution,  of 
like  interests;  of  like  "privileges  ;"  of  like 
destiny. 

We  contend  for  nothing  which  would  impair 
the  sovereignty  of  Ohio.  We  can  enforce  noth- 
ing against  her;  but  if  her  citizens  forsake  the 
sphere  of  their  allegiance  and  her  protection, 
and  reach  out  their  arms  to  violate  our  laws, 
the  "protection"  due  to  our  own  citizens  as  the 
price  of  their  allegiance,  demands  that  such 
violators  be  punished;  and  to  deny  them  such 
protection  would  be  to  sever  the  ties  which 
bind  our  people  to  their  government. 

An  argument  against  the  jurisdiction  now 
claimed  is  attempted  to  be  drawn  from  the 
provisions  of  the  Federal  Constitution  respect- 
ing fugitives  from  justice  ;  and  extreme  cases 
are  put  of  executive  requisitions  by  which  per- 
sons may  be  taken  from  the  State  in  which 
they  reside  to  answer  for  offenses  merely  ma- 
lum  prohibitum,  created  by  statutes  founded 
on  local  policy,  of  the  existence  *of  [*2O6 
which  they  had  never  heard.  It  may  be  that 
the  Executive  of  the  State  to  which  the  requisi- 
tion is  sent  ought  to  hesitate,  where  the  offense 
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is  of  the  character  referred  to  ;  but  no  evil 
need  be  feared  where  the  remedy  is  applied  to 
offenses  against  the  fundamental  laws  of  all 
society.  In  respect  to  offenses  like  this,  against 
common  honesty  and  the  institutions  of  all 
civilized  nations,  the  offender  has  a  monitor 
within,  to  afford  him  all  needful  information 
of  the  provisions  of  the  code  which  he  is  ac- 
cused of  violating. 

By  the  Court,  Beardsley,  J.  The  intent 
to  cheat  and  defraud,  and  the  falsity  of  the 
pretenses,  as  alleged  in  the  indictment,  are 
virtually  conceded,  for  they  are  not  denied  by 
the  plea.  And  the  acts  alleged  to  be  criminal 
are  expressly  admitted  to  have  been  done  and 
committed  by  the  defendant  in  the  City  of  N. 
Y.,  through  the  instrumentality  of  innocent 
agents,  the  defendant  at  that  time  being  in  the 
State  of  Ohio.  No  question  was  made  on  the 
argument,  as  to  the  form  of  the  indictment  or 
the  plea  ;  and  the  only  point  to  be  decided  is 
whether  here  was  an  offense  committed  by  the 
defendant  "  within  the  boundaries  of  this 
State."  2  R.  S.,  697,  sec.  1.  If  so,  he  maybe 
tried  and  punished  here  ;  but  if  not,  he  is  en- 
titled to  an  acquittal,  however  infamous  the 
fraudulent  transaction  to  which  he  was  a  par- 
ty may  have  been. 

The  crime  charged  in  this  indictment  is  a 
statute  offense.  Suydam,  Sage  &  Co.  were  in- 
duced by  false  and  fraudulent  pretenses  to  sign 
certain  written  instruments,  and  to  part  with 
large  sums  of  money.  The  fraud  may  have 
originated  and  been  concocted  elsewhere,  but 
it  became  mature  and  took  effect  in  the  City  of 
N.  Y.,  for  there  the  false  pretenses  were  used 
with  success,  the  signatures  and  money  of  the 
persons  defrauded  being  obtained  at  that 
place.  The  crime  was,  therefore,  committed  in 
the  City  of  N.  Y.  and  not  elsewhere.  2  R.  S., 
677,  sec.  53;  1  Chit.  Cr.  L.,  4th  Am.  ed.,  191; 
Kingv.  Buttery,  mentioned  by  Ch.  J.  Abbott, 
in  King  v.  Burdett,  4  B.  &  A.,  95.  And  of 
this  crime,  thus  committed  within  the  limits 
of  this  State,  taking  the  facts  charged  and  ad- 
2O  7*]  mitted  to  be  true,  the  defendant,  *in 
my  opinion,  was  plainly  guilty,  although  at 
the  time  of  its  perpetration  he  was  out  of  this 
State  and  within  the  limits  of  the  State  of 
Ohio.  The  intent  to  cheat  was  his;  the  fraudu- 
lent contrivance  was  his,  and  by  agents,  acting 
within  this  State,  for  him  and  under  his  au- 
thority and  guidance,  themselves  innocent  of 
all  fraud,  were  the  false  pretenses  used  and 
the  crime  fully  consummated.  He  and  he  alone 
was,  therefore,  the  guilty  party. 

This  conclusion  is  certainly  sound  in  morals 
and  reason,  and  it  should  be  so  in  law.  The 
immediate  actors  in  effecting  the  fraud  were 
entirely  guiltless;  they  were  but  instruments 
in  the  hands  of  the  defendant,  and  wholly  un- 
conscious of  the  part  they  were  made  to  per- 
form in  his  guilty  plot.  A  great  fraud  was 
thus  perpetrated  in  this  State,  and  maimed  or 
impotent,  indeed,  must  our  law  be,  if  the  con- 
triver of  the  mischief,  by  whose  efforts  alone 
the  cheat  was  effected,  can  escape  punishment 
on  the  ground  that  he  was  out  of  the  State 
when  his  fraudulent  machinations  were  con- 
cocted, and  when  they  took  effect  within  It. 

Personal  presence,  at  the  place  where  a  crime 
is  perpetrated,  is  not  indispensable  to  make 
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one  a  principal  offender  in  its  commission. 
Thus,  where  a  gun  is  fired  from  the  land 
which  kills  a  man  at  sea,  the  offense  must  be 
tried  by  the  admiralty  and  not  by  the  com- 
mon law  courts ;  for  the  crime  is  commit-  ^* 
ted  where  the  death  occurs,  and  not  at  the/ 
place  from  whence  the  cause  of  the  death 
proceeds.  And  on  the  same  principle  an  of- 
fense committed  by  firing  a  shot  from  one  coun- 
ty which  takes  effect  in  another,  must  be  tried 
in  the  latter,  for  there  the  crime  was  commit- 
ted. 1  Chit.  Cr.  L.,  155,  191;  U.  8.  v.  Davis, 
2  Sumn.,  485.  In  such  cases  the  offender  is  an 
immediate  actor  in  the  perpetration  of  the 
crime,  although  not  personally  present  at  the 
place  where  the  law  adjudges  it  to  be  commit- 
ted. He  is  there,  however,  by  the  instrument 
used  to  effect  his  purpose,  and  which  the  law 
holds  sufficient  to  make  him  personally  re- 
sponsible at  that  place  for  the  act  done  there. 


instrumentality  of  living  agents  in  the  absence 
of  the  principal,  and  our  law  books  are  full 
of  such  cases.  Where  poison  is  knowingly- 
sent  to  be  administered  as  medicine,  by  attend- 
ants who  are  ignorant  that  *it  is  poison,  [*2O8 
and  death  ensues,  the  person  who  thus  pro- 
cures the  poison  to  be  taken  is  guilty  of  mur- 
der. So  where  a  child  without  discretion,  an 
idiot  or  a  madman,  is  induced  by  a  third  per- 
son to  do  a  felonious  act,  the  instigator  alone 
is  guilty,  and  although  not  present  at  the  per- 
petration of  the  crime,  he  is  a  principal  felon. 
Foster,  Cr.  L.,  349  ;  1  Hale,  P.  C.,  617  ;  1  Ch. 
Cr.  L.,  191;  1  Curw.  Hawk.  P.  C.,  92;  Regina 
v.  Michael,  9  C.  &  P.,  356  ;  Com.  v.  Hill,  11 
Mass.,  136;  Steph.  Cr.  L.,  7,  141.  This  is  on 
the  common  law  principle,  quifacitper  alium, 
facitper  se,  which,  according  to  the  late  Ch.  J. 
Hosmer  of  Connecticut,  "  is  of  universal  ap- 
plication, both  in  criminal  and  civil  cases." 
Barkhamstedv.  Parsons,  3  Conn.,  8.  In  mis- 
demeanors and  in  civil  transactions,  the  remark 
is  undoubtedly  correct,  as  it  also  is  in  felonies 
where  the  agent  is  himself  innocent.  But 
where  the  agent  is  a  guilty  actor  in  the  com- 
mission of  the  felony,  the  law  makes  him  the 
principal  offender,  and  the  one  by  whom  he 
was  employed  or  instigated,  is,  if  absent,  but 
an  accessory  before  the  fact.  With  this  quali- 
fication, what  was  said  by  the  late  learned 
Chief  Justice  is  believed  to  be  strictly  correct. 

That  such  is  the  rule  where  both  principal 
and  agent,  at  the  time  when  the  crime  was  per- 
petrated, were  in  the  same  State,  although  in 
different  counties,  was  not  denied  on  the  argu- 
ment, nor  does  it  admit  of  a  question.  It  was, 
however,  urged  that  the  rule  was  otherwise 
where  they  were  in  different  States  and,  con- 
sequently, under  the  immediate  authority  and 
jurisdiction  of  different  systems  of  law.  But 
this  difference  in  matter  of  fact  lays  no  founda- 
tion for  a  difference  in  principle.  We  were  not 
referred  to,nor  have  I  found  an  adjudged  case, 
or  the  dictum  of  an  elementary  writer,  which 
gives  the  least  countenance  to  it.  On  the  con- 
trary, it  has  been  repeatedly  overruled  and  dis- 
regarded by  judicial  tribunals  of  the  most  ex- 
alted character  for  learning  and  wisdom. 

The  case  of  King  v.  Brisac  and  Scott,  4  East, 
164,  is  directly  in  point.  It  was  an  information 
against  the  captain  and  purser  of  a  British  man- 
of-war,  for  a  conspiracy  to  cheat  the  Crown  by 
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means  of  false  vouchers.  The  trial  was  in  the 
2O9*]  County  *of  Middlesex,  and  it  appeared 
that  "  All  the  acts  in  which  either  of  the  de- 
fendants immediately  took  a  part  were  done  by 
them  either  on  the  high  seas  at  Brassa  Sound, 
or  at  Lerwick  in  the  Isle  of  Shetland.  The 
only  acts  proved  to  be  done  in  Middlesex  were 
those  which  were  done  by  them  mediately, 
through  the  intervention  of  innocent  persons." 
Upon  this  it  was  objected  that  "All  the  acts  of 
the  defendants  themselves  which  constituted 
the  offense  of  conspiracy  were  committed  out 
of  the  jurisdiction  of  the  common  law."  Grose 
J.,  delivered  the  opinion  of  the  court  on  this 
point,  which  was  that  the  acts  done  by  the 
agents  of  the  defendants  in  Middlesex  were 
their  acts  done  in  that  county.  "I  say,"  said 
he,  "it  was  their  acts,  done  by  them  both;  for 
the  persons  who  innocently  delivered  the 
vouchers  were  mere  instruments  in  their  hands 
for  that  purpose;  the  crime  of  presenting  these 
vouchers  was  exclusively  their  own,  as  the 
crime  of  administering  poison  through  the 
medium  of  a  person  ignorant  of  its  quality 
would  be  the  crime  of  the  person  procuring  it 
to  be  administered." 

King  v.  Johnson,  6  East,  583;  7  Id.,  65,  was 
determined  on  the  same  principle.  The  defend- 
ant was  indicted  in  Middlesex  in  England,  for 
procuring  a  libel  to  be  published  in  that  coun- 
ty, he  being  when  it  was  procured  to  be  so  pub- 
lished and  at  the  time  of  its  publication, as  well 
as  when  he  wrote  it,  in  Ireland.  But  although 
the  defendant  had  personally  done  nothing  in 
Middlesex  or  in  England,  he  was,  notwithstand- 
ing, held  to  be  liable  for  the  publication  in  that 
county,  and  was  accordingly  found  guilty  by 
the  jury.  There  are  various  other  cases  in  En- 
gland and  in  this  country,  determined  on  the 
same  principle.  Hex  v.  Munton,  1  Esp.,  62  ; 
Barkhamsted  v.  Parsons,  supra ;  Com.  v.  CHl- 
lespie,  7  S.  &  R.,477, 478;  U.  8.  v.  Davis,  supra; 
George  v.  Hervey,  8  Am.  Jur. ,  69.  And  to  the 
same  effect  are  the  views  of  the  late  Mr.  J. 
Cowen  as  expressed  in  Rathbun's  case.  21 
Wend.,  52^541 ;  see,  also,  Stark.  Cr.  PI.,  24. 
And  the  principle  is  too  reasonable  and  just  of 
itself,  and  too  well  sustained  by  adjudged 
cases,  to  admit,  in  my  judgment,  of  any  seri- 
ous doubt. 

21O*]  *This  in  no  sense  affirms  or  implies 
an  extension  of  our  laws  beyond  the  territorial 
limits  of  the  State.  The  defendant  may  have 
violated  the  law  of  Ohio  by  what  he  did  there, 
but  with  that  we  have  no  concern.  What  he 
did  in  Ohio  was  not,  nor  could  it  be,  an  infrac- 
tion of  our  law  or  a  crime  against  this  State. 
He  was  indicted  for  what  was  done  here,  and 
done  by  himself.  True,  the  defendant  was  not 
personally  within  this  State,  but  he  was  here 
in  purpose  and  design,  and  acted  by  his  author- 
ized agents.  Quifacit  per  alium  faeit  per  se. 
The  agents  employed  were  innocent,  and  he 
alone  was  guilty.  An  offense  was  thus  com- 
mitted, and  there  must  have  been  a  guilty  of- 
fender; for  it  would  be  somewhat  worse  than 
absurd  to  hold  that  any  act  could  be  a  crime 
if  no  one  was  criminal.  Here  the  crime  was 
perpetrated  within  this  State, and  over  that  our 
courts  have  an  undoubted  jurisdiction.  This 
necessarily  gives  to  them  jurisdiction  over  the 
criminal.  Crimen  traJiit  personam. 

For  all  civil  purposes  a  person  out  of  this 
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State  may  act  by  procuration  within  its  limits, 
and  thus,  although  absent  at  the  time,  he  may 
become  subject  to  the  state  law.  Rights  may 
thus  be  acquired  by  the  absent  party.as  he  also 
may  become  civilly  liable  under  the  law  of  this 
State,  for  what  is  done  here  by  his  authoriza- 
tion and  procurement.  The  individual  remedy, 
in  such  case,  is  perfect;  and  if  the  criminal  law 
of  the  State  is  thus  violated,  why  should  not 
the  absent  offender  be  responsible  criminally, 
when  afterwards  found  within  the  State? 

In  authorizing  another  to  act  for  him,  the 
principal,  so  far  voluntarily  submits  himself  to 
the  law  of  the  place  where  the  authorized  act 
is  to  be  performed.  This  is  confessedly  so  for 
all  civil  purposes.  If  an  act  thus  authorized 
results  in  wrong  to  an  individual,  his  right  to 
redress  against  the  principal,  though  absent,  is 
undoubted.  As  to  the  person  injured,  the  lo- 
cal law  was  violated  by  the  absent  wrong-doer; 
and  if  the  act  done  was  also  a  violation  of  the 
local  criminal  law,  is  the  author  and  procurer 
of  the  deed  guiltless?  Does  the  law  hold  him 
to  have  been  within  its  jurisdiction  so  far  as 
respects  the  civil  remedy,  but  not  for  the  pur- 
pose of  punishment?  I  see  no  ground  on  which 
the  distinction  can  be  sustained.  An  absent 
*party  procures  an  act  to  be  done  with-  [*21 1 
in  this  State,  and  so  far  as  respects  criminal  or 
civil  responsibility,  I  think  he  should  not  be 
allowed  to  say  he  is  not  amenable  to  the  law. 
He  clearly  would  be  so  if  the  act  had  been  done 
by  himself  in  person  within  the  limits  of  the 
State,  and  it  is  precisely  the  same  if  done  by  an 
innocent  agent. 

Upon  the  facts  conceded  by  the  plea  in  this 
case,  no  one  can  entertain  a  doubt  that  the  de- 
fendant is  civilly  liable  to  Suydam,  Sage  &  Co. , 
for  the  wrong  done  to  them.  But  upon  what 
principle  except  that  what  he  did  was  a  viola- 
tion of  the  law  of  this  State?  What  was  done 
by  the  agents  of  the  defendant  must  be  deemed 
his  act,  or  he  broke  no  law  of  this  State  ;  and 
if  o.ur  law  was  not  violated.no  wrong  was  done 
to  Suydam,  Sage  &  Co.  But  if  the  fraudulent 
acts  done  in  N.  Y.  are  to  be  deemed  the  acts 
of  the  defendant,  then  he  did  what  the  law  de- 
clares to  be  a  felony,  and  for  which  he  was, 
consequently,  indictable.  I  certainly  should 
not  be  for  holding  the  defendant  responsible 
civilly  for  this  act,  if  he  ought  to  be  held  guilt- 
less of  any  crime.  If  he  broke  the  law  at  all, 
he  did  so  for  all  purposes,  criminal  as  well  as 
civil.  It  was  a  crime  against  the  State  as  well 
as  a  wrong  done  to  individuals,  and  the  per- 
petrator should  be  held  responsible  in  both  re- 
spects. Civil  redress  for  this  violation  of  our 
law  would  be  afforded  by  the  courts  of  Ohio, 
as  well  as  of  N.  Y. ;  but  the  criminal  law  of  a 
State  can  be  enforced  only  by  its  own  tribunals. 
The  matters  pleaded  in  this  case  are,  in  my 
opinion,  no  answer  to  the  indictment.  Con- 
ceding every  fact  alleged  in  this  plea  to  be  true, 
still  the  defendant  may  have  been  guilty  of  the 
crime  charged  against  him. 

The  judgment  should,  therefore,  be  reversed 
and  judgment  rendered  for  the  people  on  the 
demurrer. 

Judgment  accordingly. 

Affirmed— 3  Denio,  610 ;  IN.Y.,173;  How.  Cas.,365. 
Crimes— Jurisdiction  of  State  courts  over.  Cited  in— 
2  Park.,  598 ;  31  Cal.,  114 :  31  N.  J.  L.,  68. 
Personal  presence — Not  always  essential  to  constitute 

DENIO  3. 


1846 


THE  PEOPLE  v.  CHARLES.      SIMERS  v.  SALTUS. 


211 


offender  a  principal  Reviewed— 10  Tex.  Ct.  App., 
668 ;  38  Am.  Rep.,  655. 

Cited  in— 83  N.  Y.,  453 ;  5  Park.,  129 ;  46  Wis.,  551 : 
101  Mass.,  7;  123  Mass..  434;  25  Am.  Rep.,  118;  50 
Iowa,  109 ;  32  Am.  Rep.,  118. 

Employer  and  agent  in  commission  of  offense — Re- 
lation of.  Cited  in— 83  N.  Y.,  453 ;  23  "How.  Pr.,  95 ; 
57  How.  Pr.,  346 ;  123  Mass.,  434 ;  25  Am.  Rep.,  118. 

False  pretenses—  Where  offense  deemed  committed. 
Distinguished— 1  N.  W.  Rep.,  185. 

Cited  in -64  How.  Pr.,  48 ;  46  Wis.,  551 ;  34  Ohio  St., 
524. 


212*]  *THE  PEOPLE  v.  CHARLES. 

Advertisement  of  Lottery — Indictable — Lottery 
Lawful  where  Drawing  is  to  Take  Place — 
Sufficiency  of  Indictment. 

Publishing  in  this  State  an  account  of  a  lottery  to 
be  drawn  in  another  State  or  country  is  indictable 
under  the  Statute,  1  R.  S.,  665,  sec.  28.  though  the  lot- 
tery be  lawful  in  the  place  where  it  is  drawn. 

If  it  appear  by  the  advertisement  set  forth  in  hcec 
verha  that  the  lottery  was  made  for  the  purpose  of 
disposing  of  money  or  property,  the  indictment  will 
be  sufficient,  although  the  object  of  the  lottery  is 
not  otherwise  averred. 

Citations- 1  R.  S..  665,  sec.  26;  12  Wend.,  425. 

ERROR  to  the  N.  Y.  General  Sessions.  The 
defendant  was  indicted  for  a  violation  of 
the  28th  section  of  the  article  of  the  Revised 
Statutes  concerning  raffling  and  lotteries.  The 
indictment  charged  that  the  defendant  on,  etc.. 
at  the  first  ward  of  the  City  of  N.  Y.,  with 
force  and  arms,  etc.,  "did  in  a  certain  news- 
paper called  '  The  Wall  Street  Reporter,'  print 
and  publish  an  account  of  a  certain  illegal  lot- 
tery, stating  when  the  same  was  to  be  drawn, 
and  where  tickets  were  to  be  had,  together  with 
the  prizes  therein,  which  said  account  so 
printed  and  published  by  the  said  defendant  is 
as  follows,  that  is  to  say."  An  advertisement 
respecting  the  "  Union  Lottery  "  was  then  set 
out,  which  stated  that  it  was  to  be  decided  by 
the  numbers  drawn  from  the  wheel  of  the  Al- 
exandria lottery,  class  No.  3,  to  be  drawn  at 
Alexandria,  D.  C.  The  scheme  was  then  set 
forth,  containing  a  statement  of  the  several 
prizes  and  the  amount  in  dollars  of  each,  and 
the  manner  of  determining  what  tickets  should 
be  entitled  to  prizes,  and  concluded  with  the 
information  that  orders  should  be  addressed  to 
C.  Mclntyre  &  Co.,  35  Wall  St.,  N.  Y.,  against 
the  form  of  the  statute,  etc. 

The  defendant  appeared  in  person  and  de- 
murred to  the  indictment,  and  the  district  at- 
torney joined  in  demurrer.  The  court  below 
gave  judgment  for  the  people. 

Mr.  C.  C.  Egan,  for  the  defendant,  said 
that  the  27th  section,  1  R.  S.,  665,  provided 
that  no  person  unauthorized  by  special  laws 
should,  "  within  this  State,"  open  or  set  on  foot 
any  lottery,  game  or  device  of  chance,  and  de- 
clares that  the  parties  offending  shall  be  guilty 
2 13*J  of  a  misdemeanor.  The  28th  *section, 
which  immediately  follows,  and  under  which 
this  indictment  was  found,  makes  it  a  misde- 
meanor to  publish  an  account  of  any  such  ille- 
gaj  lottery.  Hence  (he  contended)  it  was  no 
offense  to  publish  an  account  of  a  lottery  to  be 
drawn  out  of  this  State.  The  provision  only 
applies  to  lotteries  within  this  State. 

Mr.  J.  M'Keon,  District  Atty.,  for  the 
people,  insisted  that  the  terms  "  such  illegal 
lottery,"  in  the  28th  section,  meant  simply  a 
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lottery  unauthorized  by  the  laws  of  this  State. 
He  cited  People  v.  Sturdevanl,  23  Wend.,  418. 

Per  Curiam.  This  case  cannot  be  distin- 
guished from  that  which  has  been  referred  to. 
Since  the  expiration  of  the  laws  authorizing 
lotteries,  they  are  "  unlawful  and  common  and 
public  nuisances,"  so  far  as  there  may  be  at- 
tempts to  carry  them  on  in  this  State.  1  R.  S. , 
665,  sec.  26.  Conceding,  therefore,  that  thi& 
lottery  was  to  have  been  drawn  in  the  District 
of  Columbia,  and  that  it  may  have  been  au- 
thorized by  the  laws  by  which  that  district  i* 
governed,  its  tickets  cannot  legally  be  sold  or 
be  advertised  for  sale  in  this  State. 

There  is  a  formal  defect  in  this  indictment  in 
the  omission  to  allege  that  the  lottery  was  one 
"  for  the  purpose  of  exposing,  setting  to  sale, 
or  disposing  of  "  property  or  money,  according 
to  the  description  contained  in  the  27th  section; 
but  the  publication  is  set  forth,  and  from  that 
it  appears  that  the  prizes  consisted  in  sums  of 
money.  Upon  the  ground,  therefore,  that  ar- 
gumentative pleading  in  an  indictment  will  not 
vitiate,  which  was  settled  in  People  v.  Rynders, 
12  Wend.,  425,  the  judgment  of  the  court 
below  was  correct. 

Judgment  affirmed. 

Afflrmed-26  Hun,  398 ;  1  N.  Y.,  180 ;  3  Denio,  610. 
Cited  in— 42  Barb.,  325;  2  Park.,  598. 


*SIMERS  v.  SALTUS.        [*214 

Demise  and  Assignment  of  Lease  by  Mortgagor 
after  Execution  of  Mortgage — Foreclosure — 
Tenant's  Rights. 

The  interest  of  a  tenant  under  a  demise  from  a 
mortgagor,  made  after  the  execution  of  the  mort- 
gage, is  extinguished  by  a  foreclosure  and  sale.  Per 
Jewett,  J. 

And  though  the  tenant  be  not  evicted,  if  he  attorn 
to  the  purchaser,  the  right  of  the  lessor  to  the  future 
rents  is  extinguished.  Per  Jewett,  J. 

So  if  the  tenant,  on  being  requested  by  the  pur- 
chaser to  attorn,  yield  up  the  possession  of  the 
premises,  it  is  equivalent  to  an  actual  eviction  of  the 
tenant,  and  will  enable  him  to  defend  an  action 
brought  by  the  lessor  for  rent  accruing  subse- 
quently. 

And  although  the  lessor  assign  the  lease  to  the 
purchaser  and  consent  that  the  rent  for  the  residue 
of  the  term  be  paid  to  him,  the  tenant  may,  notwith- 
standing, go  out  of  possession  and  refuse  to  pay  the 
subsequent  rents. 

Citations— 4  Johns.  Ch.,  609;  2  R.  S.,  191,  sec.  152; 
312,  sec.  57 ;  20  Johns.,  51 ;  1  R.  S.,  744,  sec.  3 :  4  Hill. 
643;  5  Hill,  599;  6  Wend.,  666;  4  Barn.  &  C.,  529 :  » 
Barn.  &  C.,  245 ;  4  Ann,  ch.  16 ;  Powell,  Mort.,  209,  210  ; 
4  Kent,  Com.,  255,  257 ;  2  Conn.,  195 ;  6  Johns.,  290 ;  11 
Johns.,  534 : 15  Johns.,  319  ;  6  Conn.,  464 ;  8  Wend.,  584. 

ERROR  from  the  N.  Y.  C.  P.  Simers  sued 
Saltus  in  the  court  below  in  covenant,  for 
the  non-payment  of  rent  due  upon  a  demise  of 
a  house  in  Cherry  St.,  for  two  quarters  ending 
April  30,  1841.  The  plaintiff,  February  26, 
1840,  leased  the  premises  to  John  Shine  for  one 
year,  commencing  on  the  first  day  of  May  en- 
suing, for  $550  rent,  payable  quarterly,  and 
the  defendant  executed  an  agreement  at  the 
foot  of  the  lease  by  which,  as  Shine's  surety,  he 
covenanted  that  the  rent  should  be  duly  paid. 
Plea,  non  estfactum,  with  notice  of  the  defense 
disclosed  by  the  evidence. 

On  the  trial,  the  lease  and  covenant  were 
read  in  evidence.  The  defendant  proved  the 
following  facts  :  the  plaintiff,  in  the  year  1834, 
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had  mortgaged  the  premises  for  $3,000  to  one 
Force,  and  the  money  being  due  and  unpaid  the 
latter,  in  1838,  filed  a  bill  of  foreclosure  in 
•chancery  against  the  plaintiff.  A  decree  for 
foreclosure  and  sale  was  entered  in  January, 
1839,  by  virtue  of  which  the  premises  were  sold 
September  18,  1840,  to  one  P.  Gleason,  who 
received  the  master's  deed  on  the  15th  day  of 
October  following.  Gleason  showed  his  deed 
to  Shine  and  desired  him  to  continue  in  pos- 
session until  the  end  of  the  year  and  pay  the 
rent  to  him,  but  he  refused  to  do  so,  unless 
•Gleason  would  agree  to  lease  him  the  premises 
another  year,  which  the  latter  declined.  Shine 
left  the  premises  on  the  last  of  October — the 
•end  of  the  second  quarter,  having  paid  rent  up 
215*]  *to  that  time,  and  offered  the  key  to 
•Gleason  ;  but  several  persons  to  whom  Shine 
had  rented  separate  rooms  remained  in  posses- 
sion. It  appeared  that  the  plaintiff  had  as- 
signed the  lease,  together  with  the  defendant's 
•covenant,  to  Gleason,  and  that  the  plaintiff's 
attorney  had  informed  the  defendant  before  he 
left  the  premises  that  the  plaintiff  and  Gleason 
had  agreed  that  the  defendant  might  remain  in 
possession  till  the  end  of  his  term  on  paying  the 
rentto  Gleason.  The  plaintiff's  counsel  insisted 
that  inasmuch  as  Shine  had  not  been  evicted 
and  had  not  attorned  to  the  purchaser,  the  de- 
fendant could  not  set  up  the  outstanding  title 
as  a  defense  to  the  action.  The  court,  how- 
ever, held  that  the  matters  proved  amounted  to 
a  defense,  and  directed  the  jury  to  find  for  the 
defendant.  There  was  a  verdict  and  judgment 
for  the  defendant,  upon  which  the  plaintiff 
brought  error. 

Mr.  C.  O'Conor,  for  plaintiff  in  error.  1. 
The  only  covenant  implied  by  the  lease  was 
that  the  lessee  should  have  the  free  use  and  en- 
joyment of  the  premises  during  the  term. 
There  was  no  covenant  of  title.  Spencer's  case, 
5  Coke,  16,  4th  Resolution  ;  Co.  Litt.,  384  a, 
Butler's  note,  No.  332;  Woodf.  Land,  and  T., 
311:  Shep.  Touch.,  160;  1  Saund.,  322  a,  n.  2; 
Grannisv.  Clark,  8  Cow.,  36.  2.  The  cove- 
nant for  quiet  enjoyment  cannot  be  broken, 
after  the  lessee  has  entered,  by  anything  short 
of  an  actual  eviction.  Waldron  v.  McCarty,  3 
Johns.,  471;  Van  Slyck  v.  Kimball,  8  Id.,  198  ; 
Kerr  v.  Shaw,  13  Id.,  236;  Whitbeckv.  Cook,  15 
Id.,  483;  Vibbardv.  Johnson,  19  Id.,  77.  3.  A 
lessee  cannot  show  that  the  estate  of  the  lessor 
has  passed  from  him,  unless  he  has  attorned  to 
the  alienee.  Evertson  v.  Sawyer,  2  Wend., 507; 
Balls  v.  Westwood,  2  Camp.,  11;  Jones  v.  Clark, 
•20  Johns.,  51. 

Mr.  J.  L.  Mason,  for  defendant  in  error. 
1.  The  defendant  was  not  estopped  from  show- 
ing that  the  estate  of  the  lessor  had  expired  or 
"been  extinguished  subsequent  to  the  demise. 
England  v.  Slade,  4  T.  R.,682;  Blake  v.  Foster, 
S  Id.,  487;  Andrew  v.  Pearce,  4  Bos.  &  P.,  158; 
Hill  v.  Saundem,  4  Barn.  &  C.,  529;  Jackson  v. 
2l6*]Rowland,  6  Wend.,  666.  2.  The  *as- 
signment  of  the  lease  and  covenant,  by  the 
plaintiff  to  Gleason,  did  not  revive  the  obliga- 
tion of  the  lessee,  or  of  the  surety  which  was 
•extinguished  by  the  determination  of  the  es- 
tate of  the  lessor. 

By  the  Court,  Jewett,  J.  I  entertain  no 
doubt  but  that  the  foreclosure  of  the  mortgage 
and  the  sale  and  conveyance  of  the  demised 
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premises,  under  the  decree,  extinguished  the 
title  of  'the  plaintiff,  and  also  the  right  of  the 
tenant  under  his  lease.  Eershawv.  Thompson, 
4  Johns.  Ch.,  609;  2  R.  S.,  191,  sec.  152.  The 
more  important  question  is,  whether  the  de- 
fendant can  set  up  that  the  plaintiff's  title  had 
expired  before  the  commencement  of  the  pe- 
riod during  which  the  rent  claimed  accrued, 
without  showing  an  actual  eviction.  It  is  con- 
ceded that  if  Shine  had  attorned  to  Gleason, 
after  the  latter  had  received  the  master's  deed, 
that  would  have  extinguished  the  plaintiff's 
claim  to  rent.and  such  is  undoubtedly  the  rule. 
Jones  v.  Clark,  20  Johns.,  51.  Attornment  at 
common  law  signified  only  the  consent  of  the 
tenant  to  the  grant  of  the  seignory,  whereby 
he  agreed  to  become  the  tenant  of  the  new  lord. 
By  our  statute  it  is  declared  that  the  attorn- 
ment  of  a  tenant  to  a  stranger  shall  be  abso- 
lutely void,  and  shall  not  in  anywise  affect 
the  possession  of  his  landlord,  unless  made  un- 
der certain  circumstances,  and  among  others 
where  it  is  "  pursuant  to  or  in  consequence  of 
a  judgment  at  law,  or  the  order  or  decree  of  a 
court  of  equity."  1  R.  S.,  744,  sec.  3.  The 
reason  why  a  tenant  is  permitted  to  attorn  in 
such  a  case  is  plain.  The  party  becomes  en- 
titled by  such  judgment  or  decree,  as  between 
him  and  the  landlord,  to  the  possession  of  the 
premises.  If,  then,  the  tenant  will  voluntarily 
dp  what  the  law  will  coerce  him  to  perform — 
yield  up  the  possession  to  the  party  thus  enti- 
tled to  it — it  cannot  be  said  that  this  is  either 
an  act  of  disloyalty  or  injurious  to  the  just 
rights  of  the  landlord.  The  rights  of  the  ten- 
ant in  such  case  require  that  he  should  be  al- 
lowed to  do  so;  for  if  he  refuse  to  attorn  or  to 
surrender,  he  would  at  once  subject  himself  to 
an  eviction,  and  to  the  payment  of  costs  for  a 
contempt  of  the  court,  whose  decree  he  should 
refuse  to  comply  with,  or  to  an  action  of  eject- 
ment *by  the  purchaser.  The  right  of  [*2 1 7 
Shine  to  the  possession  of  the  premises  in  this 
case,  as  well  as  the  right  of  the  plaintiff  to  the 
payment  of  future  rent,  was  put  an  end  to  by 
the  decree  of  the  Court  of  Chancery,  the  sale 
and  conveyance  under  it,  and  by  the  demand 
made  by  Gleason  that  the  future  rents  should 
be  paid  to  him.  These  proceedings  were,  I 
think,  tantamount  to  an  actual  eviction.  The 
tenant  had  a  right  so  to  regard  them;  and  if  he 
was  unwilling  to  attorn  and  to  become  the  ten- 
ant of  Gleason,  he  had  a  right  to  yield  up  the 
premises  to  him,  and  thereby  to  terminate  his 
tenancy  and  the  obligation  to  pay  the  plaintiff 
the  rent  for  the  residue  of  the  term. 

It  was  insisted  on  the  argument  that  nothing 
short  of  an  actual  eviction  by  Gleason  would 
amount  to  a  breach  of  the  plaintiff's  covenant 
of  quiet  enjoyment,  or  bar  the  action  for  rent. 
But  I  think  it  is  enough  if  on  a  valid  claim  by 
a  third  person  under  title  paramount,  the  ten- 
ant voluntarily  yield  up  or  abandon  the  pos- 
session. Greenvault  v.  Dams,  4  Hill,  643  ;  St. 
John  v.  Palmer,  5  Id.,  599.  And,  besides,  al- 
though a  tenant  cannot  dispute  the  title  of  his 
landloid  so  long  as  it  remains  as  it  was  at  the 
time  the  tenancy  commenced, yet  he  may  show 
that  the  title  under  which  he  entered  has  ex- 
pired or  has  been  extinguished.  Jackson  v. 
Rowland,  6  Wend.,  666.  In  HiU  v.  Saunders, 
4  Barn.  &  C.,  529,  which  was  an  action  of  cov- 
enant against  a  lessee  for  the  non-payment  of 
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rent,  on  an  indenture  executed  by  husband  and 
wife  as  lessors,  where  the  reddendum  and  the 
covenant  was  to  pay  the  rent  to  the  lessors, 
and  the  heirs  of  the  wife,  and  the  action  was 
brought  by  the  husband  to  recover  rent  which 
accrued  after  the  death  of  the  wife,  a  plea  that 
the  premises  were  the  lands  of  the  wife,  and 
thiit  upon  her  death  the  plaintiff's  estate  ter- 
minated, and  the  heir  of  the  wife  became  seised, 
and  thereupon  threatened  to  evict  the  de- 
fendant unless  he  would  attorn  to  him,  upon 
which  he  did  attorn,  was  held  good.  Holroyd, 
J.,  said:  "It  seems  to  me  that  the  plea  disclos- 
es that  which  was  equivalent  to  an  entry  by  the 
heir  ;  for  it  states  that  the  heir  threatened  to 
•evict  the  defendant,  and  that  he  was  obliged  to 
attorn  in  order  to  prevent  it.  These  reasons 
satisfy  me  that  the  plea  in  question  is,  in  sub- 
2  18*]  stance,  good  as  a  bar  to  the  *action." 
Littledale,  J.,  remarked  :  "  The  defendant 
pleads  that  the  wife  died  before  the  rent  sought 
to  be  recovered  became  due,and  that  the  plaint- 
iff's interest  then  ceased.  It  also  shows  a  claim 
-of  the  rent  by  the  heir,  which  is  tantamount  to 
an  eviction  by  him,  and  that  the  defendant  was 
not  estopped  from  showing  that  the  interest  of 
the  plaintiff  in  the  premises  had  ceased." 

The  same  principles  were  regarded  as  sound 
in  Pope  v.  Biggs,  9  Barn.  &  C.,  245.  It  was  debt 
for  use  and  occupation.  The  defendant  went 
into  possession  under  a  demise  made  after  the 
lessor  had  executed  a  mortgage  of  the  premises. 
The  mortgagee  subsequently  gave  notice  to  the 
defendant  that  the  interest  was  in  arrear  and 
required  him  to  pay  the  amount  of  such  inter- 
est out  of  the  rent.and  similar  sums  out  of  fut- 
ure rents,  until  further  notice;  and  that  in  de- 
fault of  such  payment,  the  mortgagee  would 
pursue  such  remedies  as  were  allowed  by  law 
for  recovering  the  same.  The  defendant  had 
applied  the  rent  in  the  manner  required.  The 
plaintiff  contended  that  the  defendant  could 
not  avail  himself  of  any  of  these  payments, be- 
cause he  could  not  plead  that  the  mortgagor, 
nil  Jiabuit  in  tenementis  and,  consequently, 
could  not  deny  his  right  to  recover  the  rent. 
Bayley,  J. ,  said,  it  was,  undoubtedly,  a  well 
established  rule,  that  a  lessee  could  not  dispute 
the  title  of  his  lessor,  at  the  time  of  the  lease, 
but  he  was  at  full  liberty  to  show  that  the  les- 
sor's title  had  been  put  an  end  to.  Littledale, 
J.,  observed  that  the  notice,  by  force  of  the 
Statute  of  4th  Anne,  ch.  16,  operated  as  an 
attornment  of  the  tenant,  and  that  when  the 
lessee  attorns  he  becomes  a  tenant  to  the  mort- 
gagee; that  a  new  tenancy  is  then  created  be- 
tween the  tenant  and  the  mortgagee;  and  that 
all  those  who  come  in  under  the  mortgagor 
are.  strictly  speaking,  trespassers.  He  said 
that  in  ejectment  the  plaintiff  might  declare  on 
the  demise  of  the  mortgagee,  and  the  accruing 
rents  being  in  the  nature  of  mesne  profits,  might 
be  recovered  by  the  mortgagee  from  the  day 
when  he  gave  notice  of  the  mortgage  to  the 
tenant;  and  that  if  the  mortgagee  might,  after 
bringing  an  ejectment,  recover  those  rents  in 
an  action  for  mesne  profits,  it  was  perfectly 
clear  that  he  was  entitled  at  law  to  receive 
them  without  bringing  any  ejectment.  And 
219*]  as  to  the  accruing  rents,  *he  said,  there 
had  been  in  that  case  that  which  was  equiva- 
lent to  an  eviction  by  title  paramount  before 
those  rents  became  due,  and  that,  he  added, 
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would  be  an  answer  to  any  action  for  rent  by 
the  mortgagor. 

It  is  true  that  by  the  English  law  a  mort- 
gagor is  regarded  in  the  nature  of  a  tenant  at 
will,  in  the  strictest  sense,  and  has  no  power 
to  lease  the  mortgaged  premises;  and  his  lessee 
(but  not  the  mortgagor)  would  be  liable  to  be 
treated  by  the  mortgagee  as  a  trespasser  or  dis- 
seisor,  or  lessee,  at  his  election.  Pow.  Mort., 
209,  210;  4  Kent,  Com.,  157,  255.  But,  by 
our  law,  the  mortgagee  is  considered  to  have 
but  a  chattel  interest,  and  the  freehold  remains 
in  the  mortgagor.  Wilson  v.  Troup,  2  Conn., 
195;  Hitchcock  v.  Harrington,  6  Johns.,  290; 
Runyan  v.  Mersereau,  11  Id.,  534;  Coles  v 
Coles,  15  Id.,  319.  And  now,  by  2  R.  S.,  312, 
sec.  57,  no  action  of  ejectment  can  be  sustained 
by  a  mortgagee  for  the  recovery  of  the  posses- 
sion of  the  mortgaged  premises;  and  the  mort- 
gagor has  a  right  to  sell  or  lease  subject  to  the 
rights  of  the  mortgagee.  If  the  mortgagor, 
subsequent  to  the  mortgage,  lease  the  prem- 
ises, the  mortgagee  cannot  distrain  or  sue  for 
the  rent,  because  there  is  no  privity  of  con- 
tract or  of  estate,  between  the  mortgagee  and 
tenant,  unless  the  tenant  attorn  to  the  mort- 
gagee after  the  mortgage  has  become  forfeited, 
which  he  may  do.  1  R.  8.,  744,  sec.  3.  He 
then  becomes  his  tenant  and  is  answerable  to 
him  for  the  rent.  Jones  v.  Clark,  supra;  Ma- 
gill  v.  Himdale,  6  Conn.,  464. 

After  foreclosure  and  sale  of  the  mortgaged 
premises,  in  possession  of  a  lessee  of  a  mort- 
gagor, under  a  lease  subsequent  to  the  mort- 
gage, the  lessee  is  considered  a  wrong-doer, 
and  is  not  entitled  to  notice  to  quit;  and  against 
him  an  action  of  trespass  will  lie  by  the  pur- 
chaser for  taking  and  carrying  away  the  crops. 
Lane  v.  King,  8  Wend.,  584. 

After  Gleason  acquired  title  by  the  execu- 
tion of  the  master's  deed,  he  could  have  sus- 
tained an  action  of  ejectment  against  Shine  un- 
less he  attorned  to  him  with  his  assent,  or 
immediately  abandoned  the  possession  of  the 
premises;  and  after  a  recovery  Gleason  might 
have  recovered  of  Shine  the  value  of  the  ac 
cruing  rents  as  mesne  profits  from  the  day  his 
title  became  vested.  *Unless  the  law  [*22O 
Allows  a  tenant,  thus  circumstanced,  to  aban- 
don his  possession,  and  to  defend  himself 
against  an  action  by  his  lessor  for  the  subse- 
quent rent,  without  showing  actual  eviction, 
he  must  be  exposed  to  the  expense,  loss  and 
vexation  which  necessarily  follow  an  action  of 
ejectment  or  other  proceedings  to  recover  the 
possession  of  the  premises. 

It  is  argued  that  he  could  avoid  this  by  an 
attornment  to  the  purchaser.  But  this  could 
not  be  done  unless  the  purchaser  would  accept 
it,  and  he  might  not  consent.  And  besides, 
the  tenant  might  have  a  choice  in  his  landlord, 
and  be  unwilling  to  become  the  tenant  to  the 
purchaser.  Should  he  be  compelled?  I  think 
not.  Eviction  by  title  paramount  is  a  good 
plea  to  an  action  for  rent  accruing  after  such 
eviction,  and  I  think  the  defense  here  bears  a 
strong  resemblance  to  such  plea.  What  has 
been  done  under  the  mortgage  executed  by  the 
plaintiff  in  this  case  is,  in  my  opinion,  in  the 
nature  of  and  equivalent  to  an  eviction  by  ti- 
tle paramount.  The  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 
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THE  PEOPLE  v.  MADDEN. 

Common  Law  Rules  of  Evidence — Construction 
of  Statutes  Affecting — New  York  Police  Act 
— Depositions  Taken  under — Practice — Resi- 
dence— Presumption. 

Statutes  in  derogation  of  the  common  law  rules  of 
evidence  should  be  so  construed,  if  possible,  as  to 
preserve  the  principles  deemed  essential  in  the  re- 
ception of  testimony.  Per  Beardsley,  J. 

Accordingly  held,  that  depositions  taken  under 
the  Xew  York  Police  Act,  Stat.  1844,  p.  476,  sec.  11, 
are  not  admissible  generally,  but  only  under  certain 
circumstances ;  the  words  de  bene  esse  used  in  the 
Act  importing  some  condition  to  be  first  complied 
with  by  the  party  offering  them. 

And  where  a  deposition  taken  under  that  Act  was 
offered  in  evidence  on  a  trial  without  other  proof 
than  that  it  had  been  regularly  taken,  held,  that  it 
was  inadmissible,  and  that  the  party  offering  it 
should  have  proved  that  the  deponent  was  not  then 
a  resident  of  the  city.or,  if  he  was  such  resident.that 
his  attendance  could  not  be  procured,  after  proper 
efforts  made  for  that  purpose. 

It  need  not,  however,  be  shown  preliminarily  that 
the  crime  was  committed  in  N.  Y.  upon  a  non-resi- 
dent, but  it  is  sufficient  if  these  facts  appear  from 
the  deposition  itself.  Per  Beardsley,  J. 

The  declaration  of  the  deponent  as  to  his  residence 
made  at  the  time  the  deposition  was  taken,  is  not 
admissible. 

221*]  *  Where  a  person  is  seen  at  a  particular 
place,  the  presumption,  in  the  absence  of  all  other 
evidence,  is  that  he  resides  there. 

No  affidavit  is  necessary  to  obtain  an  order  for  the 
examination  of  a  witness  under  this  Act.  Such  or- 
der on  the  part  of  the  prosecution  may  be  made  on 
the  suggestion  of  the  district  attorney.  Per  Beards- 
ley,  J. 

Citations— Laws  1844,  p.  476,  sec.  11 ;  2  R.  S.,  391, 
art.  1 ;  398,  art.  5 ;  1  Laws  TJ.  S.,  by  Story,  64,  Judici- 
ary Act,  1789.  sec.  30 :  7  Wend.,  26;  1  Greenl.  Ev.,  2d 
ed.,  p.  390-394. 

pERTIORARI  to  the  N.  Y.  General  Sessions. 
\J  The  defendant  was  indicted  for  grand  lar- 
ceny in  stealing  bank-notes,  the  property  of 
William  McChestney.  On  the  trial,  in  Janu- 
ary, 1845,  the  district  attorney  offered  in  evi- 
dence the  deposition  of  McChestney,  taken  de 
bene  esse,  on  the  5th  day  of  December  preced- 
ing, under  the  llth  section  of  the  Act  for  the 
Establishment  and  Regulation  of  the  Police  of 
the  City  of  N.  Y.  Stat.  1844,  p.  476.  The  de- 
fendant's counsel  objected  that  the  order  for 
the  examination  was  made  on  an  insufficient 
affidavit,  and  also  that  it  should  be  first  proved 
that  McC.  was  not  a  resident  of  the  City  and 
County  of  N.  Y. ,  and  that  he  was  then  absent 
from  the  city.  The  district  attorney  then  called 
as  a  witness  an  assistant  in  his  office,  who  tes- 
tified that  he  attended  upon  the  taking  of  the 
deposition;  that  the  person  who  made  it  was 
the  same  who  made  the  complaint,  and  that  he 
said  he  lived  in  N.  J.  and  wished  to  return 
home,  and  that  after  the  deposition  was  taken 
he  left  the  recorder's  office,  saying  that  he  was 
going  home  that  afternoon,  and  that  the  wit- 
ness supposed  he  did  go  home,  and  that  he  had 
not  since  seen  him,  and  was  not  otherwise  ac- 
quainted with  him.  The  deposition  was  taken 
in  the  presence  of  the  prisoner  and  his  counsel 
pursuant  to  notice,  and  the  recorder's  order  for 
the  examination  was  made  upon  an  affidavit 
of  McChestney  setting  forth  that  he  resided  in 


N.  J.  The  defendant's  counsel  persisted  in  the 
objection  and  insisted  that  the  evidence  was 
insufficient,  but  the  court  being  of  a  different 
opinion,  permitted  the  deposition  to  be  read, 
and  the  defendant  was  convicted.  A  bill  of 
exceptions  was  taken. 

Mr.  A.  Nash,  for  defendant. 

Mr.  J.  McKeon,  for  the  people. 

*By  the  Court,  Beardsley,  J.  The  [*222 
first  objection  to  the  deposition  of  McChestney 
as  evidence,  was  that  the  order  for  his  exam- 
ination was  made  upon  an  insufficient  affida- 
vit. The  section  of  the  statute,  under  which 
this  examination  was  had,  is  exceedingly  im- 
perfect in  its  details,  and  certainly  leaves  room 
for  much  doubt  as  to  what  was  really  intended 
by  the  Legislature.  But  the  entire  provision, 
upon  the  most  restricted  construction  of  which 
it  is  susceptible,  is  in  derogation  of  the  com- 
mon law  rules  of  evidence,  and  should  not, 
by  mere  construction  upon  equivocal  words 
and  phrases,  be  made  to  subvert  principles 
which  are  deemed  to  be  of  vital  importance  for 
the  security  of  life  and  liberty.  If  the  terms 
used  manifestly  and  necessarily  call  for  such 
an  interpretation,  it  is  our  duty  to  give  effect 
to  them  in  that  sense;  but  if  they  do  not  abso- 
lutely demand  it,  I  think  we  should  give  a 
more  reasonable  construction  to  the  language 
of  the  Legislature. 

The  statute  is  special,  not  general,  in  its  pro- 
visions. It  does  not  authorize  the  examina- 
tion in  all  cases,  but  only  under  particular  cir- 
cumstances. L.,  1844,  p*.  476,  sec.  11.  1.  The 
offense  must  have  been  committed  within  the 
City  and  County  of  N.  Y.  2.  It  must  have 
been  committed  on  the  person  of  a  non-resi- 
dent of  said  city  and  county,  or  by  taking  or 
receiving  from  him,  money*  or  property,  and 
while  he  was  in  said  city  and  county.  3.  Under 
such  circumstances  the  testimony  "of  all  -wit- 
nesses in  the  matter  being  in  but  not  residing 
in  said  city  and  county,"  may  be  taken  out  of 
court,  on  application  made  for  that  purpose  by 
the  district  attorney. 

But  this  testimony  is  not  to  be  used  under 
all  circumstances;  on  the  contrary,  according 
to  the  words  of  the  enactment,  it  is  to  be  taken 
de  bene  esse.  These  words  plainly  point  to  some 
condition  :  some  particular  state  of  things 
which,  when  they  exist,  will  permit  the  use  of 
said  testimony;  and  they  as  plainly  imply  that 
without  the  existence  of  this  particular  state 
of  things  the  evidence  cannot  be  received.  The 
difficulty  in  this  part  of  the  case  is,  to  deter- 
mine what  conjuncture  of  circumstances  will 
satisfy  the  statute  and  authorize  testimony 
thus  taken  to  be  read  in  evidence. 

•Assuming  that  a  proper  case  exists  [*223 
for  taking  the  testimony  of  a  witness,  I  think 
it  may  be  taken  under  this  enactment  without 
any  preliminary  proof  being  furnished  to  the 
officer.  On  mere  suggestion  from  the  district 
attorney  that  the  case  is  such  as  the  statute 
contemplates,  it  seems  to  me  an  order  for  the 
examination  may  be  regularly  made.  Due  no- 
tice being  given,  and  the  examination  properly 
conducted,  the  testimony  will  be  taken  regu- 
larly, although  no  preliminary  proof  had  been 
made  before  the  officer.  This  is  my  view  of 
the  statute,  although  it  is  unnecessary  to  de- 
cide the  point  in  this  case,  for  the  affidavit  on 
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which  the  recorder  proceeded  to  make  the  or- 
der for  an  examination  of  this  witness,  was 
undoubtedly  sufficient  for  the  purpose,  even  if 
the  statute  requires  that  proof  should  be  made 
as  a  foundation  for  the  order. 

But  the  testimony,  although  taken  in  a  prop- 
er case,  and  in  a  regular  manner,  is  still  not 
taken  absolutely,  but  de  bene  esse;  and  cannot 
be  used  as  a  matter  of  course  before  the  grand 
jury  or  on  the  trial  of  the  accused.  The  pub- 
lic prosecutor  offers  evidence  which  the  com- 
mon law  will  not  permit  to  be  received,  but 
which  it  denounces  as  wholly  inadmissible.  It 
is  offered  under  the  authority  of  a  statute,  the 
party  by  whom  it  is  offered  must  therefore 
show,  not  only  that  the  manner  in  which  the 
testimony  was  taken  was  formally  correct,  but 
that  such  circumstances  exist  at  the  time  when 
the  testimony  is  offered  to  be  used,  as  author- 
ize its  reception  as  evidence.  The  doubt  is, 
what  circumstances  are  required  for  this  pur- 
pose by  this  statute. 

In  other  Acts  of  a  similar  description,  spe- 
cial provisions  may  be  found,  declaring  when, 
and  under  what  circumstances,  evidence  thus 
taKen  may  be  used.  Such,  probably,  is  the 
case  in  all  other  enactments  of  this  character. 
2  R.  S.,  391,  art.  1;  Id.,  398,  art.  5;  1  L.  U.  8., 
by  Story,  64,  the  Judiciary  Act  of  1789  sec. 
30;  1  Greenl.  Ev..  2ded.,  pp.  390-394.  But  the 
enactment  now  in  hand  is  an  exception  to  this 
rule:  a  rule  of  propriety  and  of  almost  absolute 
necessity,  for  without  a  legislative  provision 
on  the  subject,  how  shall  the  court  know  un- 
der what  circumstances  the  lawmakers  intend- 
224*]  ed  this  description  of  testimony  *should 
be  received?  By  the  statute,  the  testimony  is 
to  be  taken  de  bene  esse,  not  absolutely.  It  is 
not  to  be  received  as  of  course,  but  on  show- 
ing circumstances  which  authorize  its  recep- 
tion. Suppose  the  witness  to  be  present  at  the 
trial,  no  one,  I  presume,  would  attempt  to 
maintain  that  his  deposition  could  be  read  as 
evidence.  The  Legislature  certainly  did  not 
mean  so  absurd  and  so  monstrous  a  perversion 
of  justice  and  good  sense  as  this  would  be. 
The  party  who  seeks  to  use  such  evidence 
must  show  the  circumstances  which  make  it 
admissible;  the  burden  is  on  him,  and  until 
these  circumstances  are  shown,  the  testimony 
must  clearly  be  rejected. 

I  shall  not  undertake  to  point  out  what  cir- 
cumstances may  make  such  evidence  admissi- 
ble in  all  cases.  In  dealing  with  such  a  piece 
of  legislation  as  this  section  is,  it  seems  to  me 
quite  enough  to  determine  the  particular  case 
in  judgment,  without  attempting  anything  like 
a  more  extended  interpretation  of  the  enact- 
ment. And  in  analogy  to  all  other  statutes  of 
this  general  character,  and  having  a  similar 
object  in  view,  I  think  the  public  prosecutor 
is  at  the  very  least,  bound,  under  this  statute, 
to  show  that  the  witness  could  not  be  obtained 
on  a  subpoena  issued  to  the  City  and  County 
of  X.  Y.  It  was  at  least  incumbent  on  the  dis- 
trict attorney  to  show  that  the  witness  was  a 
non-resident  of  the  City  and  County  of  N.  Y., 
or  that  after  due  efforts  made  his  attendance 
could  not  be  obtained,  although  he  was  a  resi- 
dent within  such  city  and  county.  The  fact 
of  such  non-residence  is  necessary  to  authorize 
an  examination  of  the  witness  de  bene  esse,  and 
unless  he  remains  such  non-resident  down  to 
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the  time  when  his  testimony  is  to  be  used, 
or  his  attendance,  for  some  other  reason,  can- 
not be  obtained,  I  think  the  deposition  should 
in  no  case  be  received.  The  words  de  bene  esse 
must,  at  least,  imply  so  much,  and  in  reason 
should  not  have  a  more  restricted  meaning. 
They  may  imply  much  more,  but  this  is  enough 
to  dispose  of  the  present  case. 

I  agree  that  the  public  prosecutor  need  not 
prove,  preliminarily,  that  the  crime  was  com- 
mitted in  N.  Y.  and  upon  a  non-resident  of  the 
city  and  county.  These  may  be  shown  by  the 
deposition  itself.  But  that  cannot  be  read  un- 
til it  is  first  *shown  that  it  was  taken  [*225 
on  an  order  and  notice,  duly  served  as  the 
statute  requires,  and  also  that  the  witness  con- 
tinues to  be  a  non-resident  of  said  city  and 
county,  or  that  it  is  impracticable  to  obtain  his- 
personal  attendance.  I  do  not  see  but  what 
this  testimony  was  taken  correctly,  in  matter 
of  form.  So  far  the  objections  made  to  it  were 
properly  overruled.  But  no  competent  evi- 
dence was  furnished  to  show  that  the  witness 
lived  in  N.  J. ,  or  that  he  was  a  non-resident  of 
the  City  and  County  of  N.  Y.  His  own  naked 
declaration  on  that  subject  proved  nothing, 
and  should  not  have  been  heard,  to  lay  a  foun- 
dation for  the  reception  of  this  evidence.  The 
right  to  cross-examine  a  witness  before  the 
jury,  and  to  have  him  testify  in  their  presence 
and  hearing,  is  too  obviously  reasonable  of  it- 
self, to  allow  it  to  be  frittered  away  lightly. 
Had  it  appeared,  as  it  did  in  Guy  on  v.  Lewis, 
7  Wend.,  26,  that  the  witness  was  a  journey- 
man mechanic,  without  a  home  and  seeking 
employment,  these  facts,  with  his  declaration 
that  he  was  going  to  another  State,  might  have 
been  sufficient  to  establish  his  non-residence 
in  this  State,  and  on  that  ground  let  in  his  dep- 
position  taken  de  bene  esse.  But  here  the  wit- 
ness was  a  stranger  to  those  who  spoke  of 
what  he  said.  Indeed,  there  was  nothing  but 
his  declaration  made  in  the  City  of  N.  Y.  to 
show  that  he  resided  elsewhere.  It  is  to  be 
presumed  his  residence  was  where  he  then 
was,  and  whoever  asserts  otherwise,  is  bound 
to  prove  it.  As  there  was  no  competent  evi- 
dence of  the  non-residence  of  the  witness,  or 
that  his  attendance  could  not  have  been  se- 
cured by  ordinary  and  reasonable  diligence, 
the  deposition  should  have  been  rejected. 

New  trial  ordered. 

Approved— 6  Leg.  Obs.,  311. 
Cited  in— 1  N.  Y.,  388 ;  67  Barb.,  46 ;  1  Abb.  Pr., 
295;  4Duer,  253. 


•GRIFFITH  v.  WELLS.      [*226 

What  Acts  Unlawful  though  Not  Prohibited — 
Revenue  Laws — Excise  Law. 

Where  a  statute  inflicts  a  penalty  for  doing  an 
act,  such  act  is  unlawful,  though  not  in  terms  pro- 
hibited or  declared  to  be  illegal. 

Where,  however,  a  statute  for  the  sole  purpose  of 
revenue,  requires  a  license  for  carrying  on  a  partic- 
ular trade,  and  inflicts  a  penalty  to  secure  the  pay- 
ment of  the  license  money,  a  sale  without  a  license 
in  the  course  of  that  business  would,  it  seems,  be 
valid.  Per  Bronson,  Ch.  J. 

But  if  the  statute  has  in  view  the  protection  of  the 
public  health  or  morals,  or  the  prevention  of  frauds 


NOTE.— Statute— Implied  prohibition.  In  connec- 
tion with  the  above  case  of  Griffith  v. Wells,  see,  Hal- 
lett  v.  Novion,  14  Johns.,  273. 
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by  the  seller,  thouarh  it  go  no  further  than  to  inflict 
a  penalty,  a  contract  in  violation  of  the  statute  is 
void. 

The  excise  law  of  this  State  is  not  a  mere  revenue 
Act,  but  is  intended  as  a  protection  against  the 
consequences  of  an  unlimited  traffic  in  strong  liq- 

Accordingly  held,  that  one  who  sells  liquor  with- 
out a  license,  in  violation  of  the  excise  law,  cannot 
recover  against  the  purchaser. 

Citations-2  R.  S.,  680.  sees.  6, 7, 13, 15, 16 ;  10  Bing., 
107  •  3  Nev.  &  M.,  244 ;  5  B.  &  Adol.,  887 ;  2  Mees.  & 
W.,  149  ;  1  Binn.,  110 ;  4  Ball.,  269 ;  4  Serg.  &  R.,  159 ; 
14  Mass.,  322 ;  11  East,  180 ;  10  Barn.  &  C..  93 ;  Chit. 
Cont.,  419,  697,  ed.  1842 ;  2  Camp.,  147 ;  9  Barn.  &  C., 
192;  McClel.  &  Y.,  119:  17  Mass.,  258:  5  B.  &  Aid., 
335 ;  1  Taunt.,  136 ;  1  Moody  &  Rob.,  325 ;  Skin.,  322 ; 
Carth.,  252. 

TERROR  to  Oneida  C.  P.  Griffith  sued  Wells 
all  before  a  justice  of  the  peace  in  December, 
1843,  and  declared  in  assumpsit  for  two  half 
gallons  of  whisky  and  two  glasses  of  beer,  sold 
and  delivered  to  the  defendant,  of  the  value  of 
three  shillings  and  sixpence.  The  plaintiff, 
who  was  a  grocer,  proved  his  declaration.  The 
defense  was  that  the  plaintiff  sold  the  liquor 
without  having  a  license  to  sell  spirituous 
liquors.  The  justice  gave  judgment  for  the 
plaintiff  for  44  cents  damages,  besides  costs. 
On  oerti&rari,  the  C.  P.  reversed  the  judgment, 
on  the  ground  that  the  plaintiff  did  not  show 
a  license  to  sell  spirituous  liquors.  The  plaint- 
iff brings  error. 

Mr.  J.  Benedict,  for  plaintiff  in  error, 
cited  11  East,  180;  Com.  Cont.,  217,  ed.  1885; 
10  Barn.  &  C.,  95;  1  R.  S.,  680,  sec.  15. 

Mr.  S.  H.  Stafford,  for  defendant  in  er- 
ror, cited  Chit.  Cont.,  419,  694,  ed.  1842;  14 
Mass.,  322;  15  Id.,  35;  17  Id.,  258;  14  Johns., 
146;  19  Wend.,  361. 

By  ihe  Court,  Bronson,  Ch.  J.  Our  excise 
law  does  not,  in  terms,  prohibit  the  sale  of 
strong  or  spirituous  liquors  without  a  license, 
227*]  *nor  declare  the  act  illegal;  but  only 
inflicts  a  penalty  upon  the  offender.  2  R.  S., 
680,  sees.  15,  16.  From  this  it  is  argued,  that 
although  the  seller  without  a  license  incurs  a 
penalty,  the  contract  of  sale  is  valid,  and  may 
be  enforced  by  action.  But  it  was  laid  down 
long  ago,  that  "where  a  statute  inflicts  a  pen- 
alty for  doing  an  act,  though  the  act  be  not 
prohibited,  yet  the  thing  is  unlawful;  for  it 
cannot  be  intended  that  a  statute  would  inflict 
a  penalty  for  a  lawful  act."  Bartlett  v.  Viner, 
Skin.,  322.  In  the  report  of  the  same  case  in 
Cartbew,  252,  Holt,  Ch.  J.,  said:  "A  penalty 
implies  a  prohibition,  though  there  are  no  pro- 
hibitory words  in  the  statute."  Although  this 
was  but  a  dictum,  the  doctrine  has  been  fully 
approved.  De  Begnis  v.  Armistead,  10  Bing., 
107;  Foster  v.  Taylor,  3  Nev.  &  M.,  244;  5  B.  & 
Ad.,  887,  8.  C.,  by  the  name  of  Foster;  Cope  v. 
Rowlands,  2M.  &  W.,  149;  Mitchell  v.  Smith,  1 
Binn  ,  110;  S.  C.,  4  Ball.,  269;  Leidenbenderv. 
Charles,  4  Serg.  &  R. ,  159,  per  Tilghman,  Ch.J.; 
Bk.v.  Merrick,  14  Mass.,  322.  When  a  license  to 
carry  on  a  particular  trade  is  required  for  the 
sole  purpose  of  raising  revenue,  and  the  statute 
only  inflicts  a  penalty  by  way  of  securing  pay- 
ment of  the  license  money,  it  may  be  that  a  sale 
without  a  license  would  be  valid.  Johnson  v. 
Hudson,  11  East,  180;  Brown  v.  Duncan,  10 
Barn.  &  C.,  93;  Chit.  Cont  .  419,  697,  ed.  1842. 
But  if  the  statute  looks  beyond  the  question 
of  revenue,  and  has  in  view  the  protection  of 
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the  public  health  or  morals,  or  the  prevention 
of  frauds  by  the  seller,  then,  though  there  be 
nothing  but  a  penalty,  a  contract  which  in- 
fringes the  statute  cannot  be  supported.  Law 
v.  Hodgson,  2  Camp.,  147;  Brown  v.  Duncan, 
10  Barn.  &  C.,  93;  Foster  v.  Taylor,  3  Nev.  & 
M. ,  244;  S.  C.,  5  B.  &  Ad.,  887;  Little  v.  Poole, 
9  Barn.  &  C.,  192;  Tyson  v.  Thomas,  McClel. 

6  Y.,  119;   Wheeler  v.  Russell,  17  Mass.,  258; 
Bensley  v.  Bignold,  5  B.  &  Aid.,  335;  Drury  v. 
Defontaine,  1  Taunt.,  136,  per  Mansfield,  Ch. 
J.;  Cope  v.  Rowlands,  2  M.  &  W.,  149;  Houston 
v.  Mills,  1  Moody  &  R.,325.     Now  I  think  it 
quite  clear,  that  in  the  enactment  of  our  excise 
law  the  Legislature  looked  beyond  the  mere 
question  of  revenue,  and  intended  to  prevent 
some  of  the  evils  *which  are  so  likely  [*228 
to  flow  from  the  traffic  in  spirituous  liquors. 
If  revenue  alone  had  been  the  object,  licenses 
would  have  been  allowed  indiscriminately  to 
all.     But  the  statute  forbids  a  license  to  any 
one,  whether  tavern-keeper  or  grocer,  who  is 
not  of  good  moral  character;  and  he  must, 
moreover,  give  bond,  with  sureties,  that  his 
house  or  grocery  shall  not  become  disorderly. 
Sees.  6,  7, 13.  These  regulations  were  evidently 
intended  to  protect  the  public,  in  some  degree, 
against  the  consequences  which  might  be  ex- 
pected to  follow  from  allowing  all  persons,  at 
their  pleasure,  to  deal  in  strong  liquors.     And 
although  the  statute  only  inflicts  a  penalty  for 
selling  without  a  license,  the  contract  is  illegal, 
and  no  action  will  lie  to  enforce  it.     The  jus- 
tice was  wrong,  and  his  judgment  has  been 
properly  reversed  by  the  C.  P. 

Judgment  affirmed. 

Penalty— Implies   prohibition.    Distinguished— 36 
N.  Y..  58 ;  1  Trans.  App.,  321. 
Reviewed— 17  Barb.,  404. 
Explained— 43  How.  Pr.,  186. 
Cited  in— 4  N.  Y.,  298 ;  68  N.  Y.,  173 ;  12  Barb.,  24; 

7  Abb.  Pr.,  83 ;  3  Daly,  113 :  6  Leg.  Obs..  415 ;  17  Nev., 
93;  45  Am.  Rep.,  434;  14  Minn.,  404;  67  Mo.,  457. 

Excise  law— Penalty  etc.,  for  violation  of.  Ex- 
plained—43  How.  Pr.,  186 ;  34  Super.,  281. 

Reviewed— 4  Park.,  33. 

Cited  in— 17  N.  Y.,  517 ;  13  Barb.,  535;  16  How.  Pr., 
154;  29  How.  Pr.,  492;  9  Bos.,  156;  3  Daly,  112;  7 
Kan.,  165. 

Penalty  imposed  for  revenue.  Cited  in— 5  Barb., 
28  :  29  How.  Pr.,  492 ;  20  So.  Car.,  441 ;  47  Am.  Rep., 
853. 


KELLOGG  &  KELLOGG  «.  CHURCH. 

A  certiorari  lies  from  this  court  to  review  a  judg- 
ment of  a  justice  of  the  peace,  in  cases  where  the 
statute  authorizes  the  same  writ  to  be  issued  from 
the  C.  P. 

Citation— 2  R.  S.,  255,  sec.  170. 

COMMON  law  eertiorari  to  a  justice  of  the 
peace  to  review  a  judgment  rendered  by 
him  in  favor  of  Church  against  the  plaintiffs 
in  error.  It  appeared  by  the  justice's  return, 
that  the  suit  was  commenced  by  attachment 
issued  at  the  instance  of  Church,  on  the  alle- 
gation that  the  defendants  had  departed  from 
the  county  with  intent  to  defraud  their  credit- 
ors; and  that  the  recovery  was  for  $46.61,  on 
an  ex  parte  trial,  the  defendants  not  appearing 
or  pleading.  The  affidavit  upon  which  the  at- 
tachment was  issued,  which  was  set  forth  in 
the  return,  was  clearly  defective  upon  grounds 
repeatedly  adjudged  by  the  court.  Hence  so 
much  only  of  the  case  is  reported  as  relates  to 
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tbe  form  in  which  the  question  was  presented. 
229*]    *Mr.  B.  F.  Chapman,  for  plaint- 
iff- in  error. 
Mr.  C.  Shaffer,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  It  is  objected 
thai  the  plaintiffs  in  error  have  mistaken  their 
remedy;  that  they  should  have  carried  the  case 
to  the  Court  of  C.  P.  of  the  county  where  the 
judgment  was  rendered,  and  not  to  this  court. 
That  course  certainly  might  have  been  taken; 
2  R.  S.,  255,  sec.  170,  but  the  Legislature  did 
not,  by  merely  providing  a  new  remedy,  de- 
prive this  court  of  a  well  known  branch  of  its 
common  law  jurisdiction,  (a)  The  affidavit  on 
which  the  attachment  was  issued  being  defect- 
ive, the  judgment  must  be  reversed. 

Judgment  reversed. 

Cited  in— 32  Barb.,  134. 

(a)  In  Comstock  v.Porter,  5  Wend.,98,it  is  said  that  a 
certinrari  will  lie  to  this  court  upon  a  justice's  judg- 
ment, in  a  case  where  the  statute  gives  a  remedy  bv 
appeal  to  the  C.  P.,  and  the  same  remark  is  repeated 
in  Wood  v.  Randall,  5  Hill,  261,  2C9.  In  the  principal 
case  the  resort  to  the  C.  P.  was  by  certinrari.  It 
seems,  therefore,  that  in  either  case  a  certiorari  to 
this  court  will  lie.  See,  also,  Ex  carte  Heath.  3  Hill, 
42,  52,  and  People  v.  Covert,  1  Hill,  674.  It  is  pre- 
sumed, however,  that  in  this  class  of  cases  the  writ 
would  not  be  allowed,  except  under  special  circum- 
stances, as  was  said  by  Marcy,  J.,  in  Comstock  v. 
Porter. 


CURRIN  ET  TJX.  v.  FINN. 

Right  of  Aliens  to  Take  and  Hold  Realty — Stat- 
utes Affecting — Dower  of  Alien  Widow. 

The  several  statutes  enabling  aliens  to  take  and 
hold  real  estate,  which  were  passed  prior  to  April 
21, 1825,  were  so  far  modified  by  the  Act  passed  on 
that  day,  Stat.  1825,  p.  427,  that  no  alien  could  subse- 
quently take  land  by  purchase,  without  complying 
with  the  provisions  of  that  Act. 

Accordingly  held.that  an  alien  widow.whose  hus- 
band, being  a  citizen,  purchased  lands  during  their 
coverture  in  1833,  and  died  in  1838,  was  not  entitled 
to  dower  within  the  principle  of  Sutliff  v.  Forgey, 
1  Cow.,  89. 

Citations— Co.  Litt.,  31  b  ;  2  Johns.  Cas.,  29 ;  12 
Wend.,  65 ;  1  R.  8.,  720,  sees.  15. 16 ;  740,  sec.  2 ;  2  R.  L., 
542,  543 :  Laws  1825,  p.  427  :  3  R.  S.,  227.  229 ;  21  Wend., 
62 ;  1  Cow.,  89 ;  5  Cow.,  713 ;  10  Wend.,  379 ;  20  "Wend., 
338. 

EJECTMENT,  for  dower,  tried  at  the  N.  Y. 
LJ  Circuit  in  January,  1844,  before  Kent,  late 
23O*]  C.  Judge.  The  plaintiff,  Mary  *Eliza 
Currin,  was  formerly  the  wife  of  James  Ker 
rigan,  to  whom  she  was  married  in  the  year 
1818,  and  who  died  leaving  her  his  widow  in 
April,  1838.  She  afterwards  married  John 
Currin.  the  other  plaintiff.  The  plaintiffs 
proved  these  facts,  and  that  the  defendant  con- 
veyed the  premises  in  which  dower  was 
claimed  to  James  Kerrigan,  December  14,  1833, 
and  that  a  demand  of  dower  had  been  made, 
and  rested.  The  defendant  gave  evidence  to 
show  that  Mary  Eliza  was  an  alien  born  in  Ire- 
land, and  that  she  came  to  to  the  United  States 
while  an  infant  with  her  parents,  in  the  year 
1801.  The  plaintiffs,  on  the  other  hand,  al- 
leged that  she  was  born  in  this  State,  and  gave 
some  evidence  to  that  effect.  The  judge 
charged  the  jury  that  if  the  plaintiff  was  an 
alien,  she  was  not  entitled  to  dower,  and  the 
plaintiffs'  counsel  excepted.  The  jury  found 
for  the  defendant. 

Messrs.  S.  B.  H.  Judah  and  A.  L.  Jor- 
dan, for  plaintiffs,  insisted  that  when  the 
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premises  in  question  were  conveyed  to  Kerri 
gan,  the  former  husband  of  Mary  Eliza,  she, 
being  at  that  time  the  wife  of  Kerrigan,  and 
being  enabled,  notwithstanding  her  alienage, 
to  take  and  hold  real  estate,  by  purchase,  by 
the  Statutes  of  1802  and  1808,  2  R.  L.,  542, 
sec.  1;  Id.,  548,  sec.  1,  by  virtue  of  that  con- 
veyance, took  a  right  to  dower  at  the  same 
time  that  her  husband  acquired  an  estate  in 
fee.  according  to  the  rule  established  in  Sut- 
liff v.  Forgey,  1  Cow.,  89,  and  the  same  case 
in  error,  5  Cow.,  713. 

Mr.  J.  T.  Brady,  for  defendant,  insisted 
that  the  statutes  referred  to  ceased  to  have  any 
effect  after  the  enactment  of  the  Act  "to  En- 
able Resident  Aliens  to  Take  and  Hold  Real 
Estate,"  passed  in  1825.  Stat.,  p.  427.  By  the 
last  proviso  of  the  1st  section  of  that  Act,  no 
alien  could  take  or  hold  real  estate  by  descent 
or  purchase,  previously  to  his  having  made  the 
affidavit  mentioned  in  that  section. 

By  the  Court,  Jewett,  J.  At  the  common 
law,  &feme  covert,  being  an  alien,  was  not  en- 
titled to  be  endowed,  nor  could  *she  [*231 
inherit.  Co.  Litt. ,  31  b  ;  Kelly  v.  Harrison,  2 
Johns.  Cas.,  29;  Davis  v.  Darrow,  12  Wend., 
65.  The  statute  allowing  dower  to  the  resi- 
dent widow  of  an  alien  husband,  1  R.  S.,  740, 
sec.  2,  has,  of  course,  no  application  where,  as 
in  this  case,  the  husband  was  a  citizen  and  the 
widow  an  alien. 

But  it  is  claimed  on  the  part  of  the  plaintiffs, 
that  Mrs.  Currin,  although  an  alien,  is  entitled 
to  dower  in  the  lands  of  which  her  former  hus- 
band died  seised,  as  a  purchaser,  within  the 
equity  of  the  provisions  of  the  Acts  of  1802, 
and  1808,  enabling  aliens  to  purchase  and  hold 
real  estate,  she  having  come  into  this  State  to 
reside  prior  to  the  passage  of  those  Acts.  2  R. 
L.,  542,  543.  She,  however,  cannot  derive  any 
benefit  from  these  Acts.  Her  husband  pur- 
chased the  premises  in  1833,  before  which  time 
the  Legislature  had  passed  the  Act  of  April 
21,  1825,  Stat.,  p.  427,  which  provides  that  no 
alien  shall  be  capable  of  taking  or  holding 
lands  or  real  estate  unless  he  shall  have  made 
and  filed  with  the  Secretary  of  State  a  depo- 
sition, showing  that  he  has  taken  the  incipient 
steps  to  be  naturalized  pursuant  to  the  laws  of 
the  U.  S.  The  provisions  of  that  Act  were  sub- 
stantially re  enacted  by  the  Revised  Statutes. 
1  R.  S.,  720,  sees.  15,  16.  In  1830  the  Legisla- 
ture extended  the  benefits  of  that  provision  to 
aliens  who  had  theretofore  purchased  lands, 
provided  they  filed  a  deposition  in  one  year  ; 
and  that  period  was  subsequently  extended  by 
several  subsequent  Acts.  3  R.  S.,  227,  229. 

There  is  no  evidence  that  Mrs.  Currin  has  at 
any  time  taken  any  steps  for  procuring  her 
own  naturalization,  or  made  the  deposition  re- 
ferred to.  She  could  not,  therefore,  take  as  a 
purchaser  by  means  of  the  conveyance  to  her 
husband,  under  any  sound  construction  of  the 
statutes  on  that  subject.  The  remark  of  the 
late  Mr.  J.  Cowen,  in  Connolly  v.  Smith,  21 
Wend.,  62,  I  think  is  well  sustained  by  the  ad- 
judications on  this  question,  that  "The  course 
of  legislation  has  been  such,  that  while  it  has 
conferred  a  right  of  dower  on  the  resident 
alien  widow  of  an  alien  purchaser,  it  has  de- 
nied the  same  right  to  an  alien  widow  of  either 
a  natural  born  or  naturalized  citizen,  unless 
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she  file  the  proper  deposition.  We  do  not  deny 
232*]  her  right,  because  *the  husband  was 
incapable  of  taking:  but  the  wife  must  acquire 
a  capacity  of  her  own."  Her  capacity  does  not 
follow  that  of  her  husband.  No  deposition 
having  been  filed,  she  had  no  capacity  to  take. 
I  think  that  these  principles  are  well  settled  by 
the  cases.  Sutliff  v.  Forgey,  1  Cow.,  89,  af- 
firmed on  error;  5  Cow.,  713;  Mick  v.  Mick, 
10  Wend.,  879;  Priest  v.  Cummings,  in  error, 
20  Id.,  338;  Connolly  v.  Smith,  supra. 
New  trial  denied. 

Cited  in-20  N.  Y.,  328 ;  32  Barb.,  266 ;  5  Abb.  N- 
S.,  372 ;  1  Sheld.,  133 ;  51  Wis.,  256 ;  8  N.  W.  Rep.,  223- 


GARDNER  «.  HEARTT. 

Title  of  Mortgagee — Nature  of — Remedy  of,  for 
Injury  to  Premises  by  Third  Party — Pleading. 

A  mortgage  is  a  lien  upon,  and  not  a  title  in  or  to, 
the  land.  Per  Beardsley.  J". 

No  action  will  lie  by  the  holder  of  a  mortgage 
against  another  for  negligently  injuring  the  mort- 
gaged premises,  by  which  the  plaintiff  has  lost  his 
security. 

But  an  action  on  the  case  will  lie  against  one  who, 
with  intent  to  defraud  the  plaintiff,  has  destroyed 
or  injured  the  value  of  premises  upon  which  he  nas 
a  lien  by  mortgage  or  judgment.  Per  Beardsley,  J. 

The  declaration  for  such  an  injury  must  aver  that 
the  party  personally  liable  as  mortgagor  or  judg- 
ment debtor,  was  insolvent  or  unable  to  pay. 

And  if  this  averment  be  omitted,  evidence  to  that 
effect  cannot  be  received,  though  the  defendant 
joined  issue  instead  of  demurring. 

Citations— 11  Johns.,  136,  149;  14  Johns.,  213;  17 
Wend.,  554 ;  1  R.  S.,  738,  sec.  139. 

CASE,  tried  at  the  Rensselaer  Circuit  in  No- 
vember, 1845,  before  Parker,  C.  Judge. 
The  declaration  was  for  negligence  in  remov- 
ing earth  from  a  hill  called  Mount  Ida,  belong- 
ing to  the  defendant,  adjacent  to  several  lots 
owned  by  the  plaintiff,  by  means  of  which 
portions  of  the  hill  were  caused  to  slide  down 
upon  the  plaintiff's  lots,  and  thereby  greatly 
injured  the  same.  The  second  count  set  forth 
that  the  plaintiff  was  the  owner  of  a  mortgage 
given  to  him  by  one  D.  D.  Day,  to  secure  $500 
and  certain  other  sums,  as  the  purchase  price 
of  a  piece  of  land  which  the  plaintiff  had  sold 
to  Day,  adjacent  to  the  hill  before  referred  to, 
upon  which  mortgage  $500  and  upwards  was 
unpaid;  that  the  defendant  was  the  owner  of 
the  hill,  and  on,  etc.,  caused  and  procured  it 
to  be  so  carelessly,  etc.,  excavated,  and  the 
earth  to  be  removed  therefrom  in  such  a  man- 
233*]  ner  that  a  part  *of  the  hill  slid  down 
upon  the  mortgaged  premises  and  destroyed 
the  value  thereof,  and  of  the  mortgage,  and 
the  means  of  collecting  the  same,  whereby  the 
plaintiff  sustained  damages  to  $500.  Plea, 
not  guilty.  On  the  trial,  the  existence  of  the 
mortgage,  dated  November  23,  1840,  which 
was  for  $500,  payable  September  25,  1845,  and 
for  $30  payable  annually,  on  the  25th  day  of 
September  in  each  year,  from  1841  to  1845, 
inclusive,  was  proved;  and  it  was  shown  that 
the  mortgaged  premises  were  partly  covered 
with  earth  which  slid  down  from  Mount  Ida 
after  the  defendant's  hands  had  been  exca- 
vating at  the  base  of  the  hill,  in  February, 
1843.  Evidence  was  then  given  to  show  that 
the  work  was  carelessly  done,  and  was  calcu- 
lated to  and  did  produce  the  injury  which 
followed.  The  defendant  objected  to  the  evi- 
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dence  to  show  the  injury  to  the  mortgaged 
premises,  on  the  ground  that  the  declaration 
did  not  aver  that  the  mortgagor  was  insolvent, 
or  that  the  bond  was  not  collectible,  and  that 
it  did  not  state  and  it  had  not  been  shown,  that 
any  part  of  the  mortgage  debt  had  become 
payable  at  the  time  of  the  injury  complained 
of  and,  moreover,  that  it  did  not  appear  that 
the  defendant  had  conducted  willfully  in  do- 
ing the  act  which  occasioned  the  injury.  The 
judge  overruled  the  objection,  and  permitted 
the  evidence  to  be  given,  and  the  defendant 
excepted.  The  plaintiff  gave  evidence  to  show 
that  Day,  the  mortgagor,  was  not  responsible. 
The  judge  charged  the  jury  that  if  the  slide 
was  occasioned  by  the  negligence  of  the  de- 
fendant, the  plaintiff  was  entitled  to  recover 
the  damages,  if  any,  which  he  had  sustained 
in  consequence  of  the  injury  to  the  mortgaged 
premises,  to  which  the  defendant  excepted. 
Verdict  for  the  plaintiff.  The  defendant 
moves  fora  new  trial  on  a  bill  of  exceptions. 
The  case,  when  before  the  court  on  another 
question,  is  reported  in  1  Denio,466. 

Mr.  M.  T.  Reynolds,  for  defendant,  re- 
ferred to  14  Johns.,  213,  and  17  Wend.,  554. 

Mr.  D.  Gardner,  plaintiff,  in  person,  cited 
6  Hill,  534;  2  Wend.,  163;  1  Johns.,  509;  4  Id., 
406;  11  Id.,  136. 

*By  the  Court,  Beardsley.  J.  The  [*234 
only  right  set  up  by  the  plaintiff  in  the  second 
count,  is  that  of  a  mortgage  lien  in  his  favor, 
no  title  to  or  possession  of  the  land  mort- 
gaged being  asserted.  It  is  not  stated  in  this 
count  that  the  mortgage  money  was  due,  but 
simply  that  it  was  secured  by  the  mortgage 
and  unpaid.  The  injury  complained  of  is  al- 
leged to  have  resulted  from  the  defendant's 
negligence,  by  which  the  earth  was  caused  to 
slide  upon  the  land  mortgaged,  whereby  the 
value  thereof,  and  of  said  mortgage,  as  the 
count  has  it,  was  destroyed.  The  gravamen 
of  the  action  as  stated  in  this  count,  was  neg- 
ligence, not  fraud,  for  it  is  not  alleged  that  the 
defendant  had  notice  of  the  mortgage  lien,  or 
that  he  intended  to  do  any  injury  whatever  to 
the  plaintiff. 

A  mortgage  creates  a  specific  lien  on  the 
land  mortgaged,  as  a  judgment  duly  docketed 
doesa  general  one  on  the  land  of  the  judgment 
debtor.  But  the  mortgagee,  as  such,  has  no  ti- 
tle to  the  land  mortgaged;  he  has  neither  jus  in 
re  nor  adrem,  but  a  mere  security  for  his  debt; 
title  to  the  land,  notwithstanding  the  mort- 
gage, remaining  in  the  mortgagor.  In  this 
count,  however,  the  injury  complained  of  is 
not  to  the  plaintiff's  land,  but  to  land  on  which 
he  had  a  mortgage  lien,  and  by  which,  as  is  al- 
leged, said  mortgage  was  destroyed. 

No  doubt  the  law  will,  in  some  cases,  give 
redress  by  an  action  OB  the  case,  to  a  party 
whose  lien  by  mortgage  or  judgment  has  been 
destroyed  or  impaired  in  value:  it  will  do  so 
where  the  injury  was  done  fraudulently,  but 
not  where  it  results  from  mere  negligence  and 
want  of  due  care  and  attention.  The  cases  re- 
ferred to  on  the  argument  proceed  on  this  dis- 
tinction. In  Tates  v.  Joyce,  11  Johns.,  136, 
the  counts  in  the  declaration  demurred  to,  al- 
leged that  the  defendant  well  knew  of  the 
plaintiff's  lien  by  judgment,  and  that  said  de- 
fendant, with  an  intention  to  defraud  the 
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plaintiff  of  the  recovery  and  satisfaction  of 
said  judgment,  demolished  and  removed  from 
said  premises  a  building  standing  thereon.  It 
was  argued  for  the  defendant,  that  the  plaint- 
iff, having  a  mere  lien,  and  not  being  in  pos- 
session, could  not  maintain  any  action  against 
the  defendant,  who,  it  was  urged,  was  answer- 
able only  to  the  person  in  possession  of  the 
235*]  *land.  In  deciding  the  case,  the  court 
said  the  action  was  of  the  first  impression, but 
it  was  "the  pride  of  the  common  law,  that 
wherever  it  recognizes  or  creates  a  right,  it  also 
gives  a  remedy  for  the  willful  violation  of  it;" 
that  it  was  "a  sound  principle,  that  where  the 
fraudulent  misconduct  of  a  party  occasions  an 
injury  to  the  private  rights  of  another,  he  shall 
be  responsible  in  damages  for  the  same;  and 
such,"  said  the  court,  "is  the  case  presented 
by  the  pleadings  in  this  cause." 

Lane  v.  Hitchcock,  14  Johns.,  213,  was  an 
action  on  the  case  by  the  assignee  and  owner 
of  a  mortgage,  for  prostrating  and  destroying 
certain  buildings  on  the  land  mortgaged,  by 
which  the  value  thereof  was  reduced  and  the 
plaintiff  greatly  damnified.  It  was  held  to  be 
a  fatal  obstacle  to  a  recovery,  that  the  plaint- 
iff had  not  alleged  in  the  declaration  the  insolv- 
ency of  the  mortgagor,  or  his  inability  to  pay 
the  mortgage  debt;  that  the  fact  of  such  in- 
solvency or  inability  was  indispensable  to  give 
the  plaintiff  a  right  of  action;  and  as  the  dec- 
laration contained  no  such  averment,  evidence 
to  establish  such  insolvency  or  inability  was  in- 
admissible. The  case  of  Yatesv.  Joyce  had  been 
referred  to  as  an  authority  for  the  action,  but 
the  court  answered  that  there  the  declaration  ex- 
pressly averred  the  insolvency  of  the  judgment 
debtors,  and  the  decision  was  "placed  on  the 
ground  that  the  plaintiff  was  actually  damni- 
fied by  the  fraudulent  misconduct  of  the  de- 
fendant." And  it  was  added,  that  "from  the 
proof  in  this  case, it  appears  that  the  mortgaged 
premises  were  worth  more  than  the  mortgage 
money,  at  this  time,  since  the  removal  of  the 
house  and  barn.  There  is  no  evidence,  there- 
fore, that  the  defendant  intended,  or  has,  in 
fact,  deprived  the  plaintiff  of  the  recovery  of 
his  money." 

The  Bank  of  Rome  v.  Mott,  17  Wend.,  554. 
The  short  of  this  case,  as  said  by  Judge  Cow- 
en,  "is  that  the  Bank  of  Uticahad  a  judgment 
against  McBride  which  bound  his  lands;  that 
the  plaintiffs  held  junior  mortgages  against 
McBride,  which  bound  the  same  lands;  that 
the  defendant,  as  sheriff,  in  executing  a  fi.  fa. 
issued  at  the  suit  of  the  Bank  of  Utica,  so  neg- 
ligently managed  the  personal  property  of 
McBride,  that  it  did  not  bring  its  full  value  by 
236*]  $1,000,  so  that  this  sum  came  *in  upon 
the  mortgaged  land  and  other  lands,  and  took 
so  much  out  of  the  plaintiffs'  pocket."  It  was 
held  to  be  clear  that  such  an  action  would 
not  lie;  that  although  the  Bank  of  Utica,  or 
McBride  himself,  might  complain  of  the  neg- 
ligence of  the  defendant,  the  plaintiffs  could 
not.  And  the  judge,  in  pronouncing  the  opin- 
ion of  the  court  said:  "If  this  action  be  main- 
tainable, every  creditor  of  McBride,  of  whose 
debt  the  sheriff  was  aware,  might,  for  aught  I 
see,  sue  him;  and  if  the  plaintiff  could  per- 
suade a  jury  to  believe  that  by  his  misconduct 
McBride  was  rendered  less  able  to  pay,  recov- 
er. The  law  cannot,  in  such  cases,  look  be- 
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yond  the  proximate  mischief  resulting  to  a 
vested  right,  and  do  more  than  redress  that 
mischief  at  the  suit  of  the  person  immediately 
wronged."  The  judge  then  adverts  to  the 
charge  in  the  declaration  that  the  defendant 
acted  fraudulently  and  collusively,  which  is  un- 
derstood to  mean  that  there  was  fraud  and  col- 
lusion towards  the  Bank  of  Utica  or  McBride, 
if  anybody.  But  it  is  expressly  said,  "that 
collusion  and  fraud  with  intent  to  do  this  mis- 
chief to  the  plaintiffs,  might  be  redressed  by 
an  action.  It  would  be  like  any  other  f  raudu- 
ulent  act,  with  the  purpose  of  diminishing  the 
value  of  a  mortgage  security,  or  a  lien  by  judg- 
ment. Yates  v.  Joyce,  11  Johns.,  136,  149,  and 
cases  cited.  But  surely,  to  carry  the  acts  here 
imputed  beyond  their  natural  and  legal  conse- 
quences, the  object  of  the  fraud  should  be  ex- 
plicitly pointed  out.  It  is  the  very  gravamen, 
the  material  point  of  the  issue,  the  vital  prin- 
ciple of  such  an  action." 

The  principle  of  these  authorities  decides 
this  case.  They  show,  conclusively,  that  with- 
out a  fraudulent  intention  on  the  part  of  the 
defendant,  to  injure  the  plaintiff,  the  action 
will  not  lie:  it  is  not  enough  to  prove  that  the 
act  done  was  one  of  negligence  and  inattention. 

Fraud  and  negligence  are  by  no  means  iden- 
tical in  their  nature  or  effect.  Fraud  is  a  de- 
ceitful practice  or  willful  device,  resorted  to 
with  intent  to  deprive  another  of  his  right,  or 
in  some  manner  to  do  him  an  injury.  It  is  al- 
ways positive;  the  mind  concurs  with  the  act; 
what  is  done,  is  done  designedly  and  know- 
ingly. But  in  negligence,  whatever  may  be  its 
grade,  *there  is  no  purpose  to  do  a  [*237 
wrongful  act,  or  to  omit  the  performance  of  a 
duty.  There  is,  however,  an  absence  of  prop- 
er attention,  care  or  skill.  It  is  strictly  non- 
feasance,  not  malfeasance.  This  is  the  general 
idea,  and  it  marks  the  distinction  between  neg- 
ligence and  fraud.  In  the  first,  there  is  no 
positive  intention  to  do  a  wrongful  act;  but  in 
the  latter,  a  wrongful  act  is  ever  designed  and 
intended.  Negligence,  in  its  various  degrees, 
ranges  between  pure  accident  and  actual 
fraud,  the  latter  commencing  where  negligence 
ends.  Negligence  is  evidence  of  fraud,  but  still 
is  not  fraud. 

The  second  count  charges  negligence  and 
nothing  more.  If  that  count  was  now  before 
us  on  demurrer,  I  should  hold  it  to  be  bad. 
But  it  is  not  here  in  that  form,  and  we  are  con- 
fined to  the  points  made  on  the  trial.  But  suf- 
ficient appears  there  to  call  for  a  new  trial. 

The  bill  of  exceptions  does  not  show  express- 
ly that  a  bond  accompanied  the  mortgage,  but 
it  may  reasonably  be  inferred  from  what  does 
appear,  that  such  was  the  fact.  As  mortgagor, 
Day  was  not  bound  to  pay  the  mortgage 
money,  1  R.  S.,  738,  sec.  139,  but  he  had  given 
a  bond  for  the  amount  and,  therefore,  was  per- 
sonally bound.  As  the  plaintiff  held  the  per- 
sonal security  of  Day  for  the  mortgage  money, 
it  was  a  material  part  of  his  right  of  action, that 
Day  was  insolvent  or  unable  to  pay.  But  this 
was  not  alleged  in  the  declaration.  The  judge, 
therefore,  erred  in  permitting  evidence  to  be 
given  to  show  such  insolvency  or  inability. 
Lane  v.  Hitchcock,  supra.  A  new  trial  on  this 
ground  is  proper,  but  as  the  plaintiff  may  un- 
doubtedly obtain  leave  to  amend  his  declara- 
tion in  this  respect,  I  deem  it  only  proper  to 
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say,  that  I  think  he  cannot  recover  for  damage 
done  to  the  land  mortgaged,  without  also  al- 
leging in  his  declaration  and  proving  on  the 
trial,  that  the  defendant  acted  fraudulently, 
and  actually  intended  to  do  the  injury  com- 
plained of.  This  implies  that  the  defendant 
was  aware  of  the  plaintiff's  mortgage  lien,  a 
fact  not  alleged  in  the  declaration;  and  de- 
signed by  what  was  done  to  destroy  or  impair 
its  value. 
New  trial  ordered. 

Same  case— 1  Denio,  466. 

Mortgage — Is  a  lien  upon,  and  not  a  title  in  or  to 
land.  Cited  in— 17  N.  Y.,  296 ;  9  Barb.,  299 :  26  Barb., 
162 ;  27  Barb.,  505 ;  31  Barb.,  208 ;  32  Barb.,  460 ;  8  How. 
Pr.,  161 ;  5  Abb.  N.  S.,  456 ;  1  Sheld.,  149 ;  8  N.  W. 
Rep.,  32. 

Negligent  injury— Remedy  for— Action  will  not  lie 
in  favor  of  holder  of  mortgage.  Explained— 24  Cal., 
473. 

Cited  in— 5  Denio,  267 ;  9  Hun,  22 ;  32  Barb.,  156 ;  19 
How.  Pr.,  224 ;  3  Rob.,  201 ;  7  Daly,  128 ;  89  Ind.,  365  ; 
46  Am.  Rep.,  170 ;  103  111.,  522 ;  1  Kan.,  284 ;  20  Minn., 
355 ;  39  N.  J.  L.,  331 ;  49  Am.  Dec.,  247 ;  14  N.  W.  Rep., 
287;  19  N.  W.  Rep.,  770. 

Destruction,  etc.,  with  intent  to  defraud— -Action 
for.  Cited  in— 5  Denio,  267 ;  4  N.  Y.,  112 ;  22  Hun ,  52 ; 
63  111.,  32 ;  49  Am.  Dec.,  247. 


238*]  *BOUCHAUD,  Executor  of  BRUNEL, 

v. 
DIAS. 

Sureties  upon  Bond  for  Duties— Release  of  One 
with  Consent  of  Other  —  Contribution — Evi- 
dence— Power  of  Secretary  of  Treasury  to  Re- 
lease Surety — Res  judicata. 

One  of  two  sureties  for  a  debt  who,  with  the  con- 
sent of  the  other,  has  been  released  by  the  creditor, 
is  not  liable  to  contribute  towards  the  re-imburse- 
ment  of  money  subsequently  paid  by  the  other  on 
account  of  the  debt  for  which  they  were  sureties. 
Per  Bronson,  Ch.  J. 

A  private  writing-  deposited  in  a  public  office,  pur- 
suant to  law,  in  not  of  the  nature  of  a  record,  and 
cannot  be  proved,  as  official  papers  may  be,  by  a 


certified  copy. 
Where  such 


a  writing1  cannot  be  removed  from 
the  office,  it  should  be  proved  on  a  commission  if 
out  of  the  State,  or  by  calling  the  subscribing  wit- 
ness and  producing  a  sworn  copy. 

The  consent  of  a  surety  in  a  revenue  bond,  re- 
quired by  the  Act  of  Congress  to  enable  an  insolv- 
ent oblijror  in  the  same  bond  to  be  discharged,  is  a 
private  paper  and  cannot  be  proved  by  a  copy  au- 
thenticated by  the  Secretary  of  the  Treasury. 

The  release  of  one  of  several  joint,  or  joint  and 
several  obligors,  discharges  all. 

A  release  by  the  Secretary  of  the  Treasury  of  one 
of  several  obligors  in  a  bond  to  the  United  States  is 
inoperative,  unless  it  be  shown  thatthe  preliminary 
steps  to  procure  such  discharge,  prescribed  by  the 
Act  of  Congress,  had  been  taken. 

It  is  not  enough  that  the  release  recite  the  facts 
necessary  to  be  proved ;  such  recitals  not  being  evi- 
dence of  these  facts. 

A  judgment  of  a  court  of  competent  jurisdiction 
upon  a  point  sought  to  be  litigated  between  the 
same  parties  in  another  suit,  is  res  judicata. 

It  is  not  necessary  that  the  plaintiff's  claim  in  both 
suits  should  be  identical.  If  they  arise  out  of  the 
same  transaction,  and  the  defense  is  equally  ap- 
plicable to  each  suit,  the  first  judgment  will  be  con- 
clusive. 

NOTE. — Former  adjudication — When  a  bar.  See 
Gardner  v.  Buckbee,  3  Cow.,  120,  note ;  Lawrence  v. 
Hunt,  19  Wend.,  80,  note;  Wilder  v.  Case,  16 Wend., 
583,  note. 

In  connection  with  the  above  case  of  Bouchard  v. 
Dias,  see  also,  Higjrins  v.  Mayer,  10  How.  Pr.,  363  ; 
Hughes  v.  Alexander,  5  Duer,  488 :  Birckhead  v. 
Brown,  5  Sandf .,  134 :  Treadwell  v.  Stebbins,  6  Bosw., 
538 ;  Rice  v.  Peet,  15  Johns.,  503. 


And  a  judgment  upon  demurrer  is  equally  conclu- 
sive with  one  rendered  upon  a  verdict. 

H.  C.  was  indebted  to  the  United  States  for  du- 
ties, arising  upon  a  single  importation,  and  gave 
two  bonds  with  the  same  sureties  payable  at  differ- 
ent times  for  distinct  parts  of  the  same  debt.  One 
of  the  sureties  having  paid  both  bonds  brought  an 
action  in  the  Superior  Court  against  his  co-surety 
for  contribution  on  account  of  the  money  paid 
upon  one  of  the  bonds,  and  the  defendant  pleaded 
a  discharge  of  himself  from  the  whole  debt  by  the 
Secretary  of  the  Treasury  pursuant  to  the  Act  of 
Congress,  to  which  the  plaintiff  demurred,  and 
judgment  was  given  against  him.  Held,  that  such 
judgment  was  a  conclusive  bar  to  a  subsequent  ac- 
tion in  this  court  between  the  same  parties,  in 
which  the  plaintiff  sought  to  recover  contribution 
on  account  of  the  money  paid  on  the  other  bond. 

Citations— 9  Wend..  44  ;  1  Wend.,  561 :  4  Wend.,  75 ; 
1  Hill,  185;  5  Hill,  461;  4  Ad.  &  Ell.,  675;  4  Story, 
Laws  U.  S.,  2236,  sees.  1-4 ;  2327,  sec.  3 ;  2368,  sec.  2 ;  1 
Den.,  141 ;  Cow.  &  H.  Notes  to  Phil.  Ev.,  1014-1016 ;  12. 
Wend.,  102 ;  11  Johns..  224:  6  Web.,  202,  sec.  4 ;  1  R. 
L.,  464,  sec.  8 ;  3  Cow..  120. 

A  SSUMPSIT  tried  before  Kent,  C.  Judge,. 
-Q-  at  the  N.  Y.  Circuit,  in  February,  Ib44. 
The  plaintiff  sued  for  contribution,  and  the- 
case  was  this:  one  Henry  Castro  imported 
goods,  and  "October  17,  1822,  he  exe-  [*239- 
cuted  two  bonds  to  the  U.  S.  for  the  payment 
of  the  duties,  in  which  bonds  the  testator  and 
the  defendant  were  the  sureties  of  Castro.  The- 
parties  bound  themselves  jointly  and  several- 
ly. The  bonds  were  alike  in  penalty  and  con- 
dition, except  that  they  were  payable  at  differ- 
ent periods;  both  within  a  year.  December  5, 
1838,  the  plaintiff,  as  executor  of  Brunei,  paid 
to  the  U.  S.  $4,545.08,  in  satisfaction  of  one  of 
the  bonds:  and  in  this  action  the  plaintiff 
sought  to  recover  one  half  of  that  sum  from 
the  defendant  as  a  co-surety  with  the  testator. 
The  defense  was,  that  the  defendant,  with 
the  consent  of  the  plaintiff,  had  been  released 
from  his  obligation  by  the  Secretary  of  the 
Treasury,  pursuant  to  the  Acts  for  the  Relief 
of  Certain  Insolvent  Debtors  of  the  U.  S.  4- 
Story,  L.  IT.  S.,  2236,  2327,  2368.  The  defend- 
ant gave  in  evidence  a  release,  dated  Novem- 
ber 3,  1834,  under  the  hand  of  the  Secretary  of 
the  Treasury,  and  the  seal  of  the  department, 
fully  discharging  the  defendant  from  his  debt 
to  the  U.  S.,  upon  condition  that  he  paid  the 
sum  of  $1,000;  which  condition  he  performed 
on  the  7th  day  of  the  same  month.  It  was  re- 
cited in  the  release,  among  other  things,  that 
the  defendant  had  preferred  his  petition  to  t he- 
Secretary  of  the  Treasury  for  a  release,  and 
that  a  report  in  writing  of  the  circumstances- 
of  the  case  had  been  transmitted  to  the  Secre- 
tary by  the  Commissioners  of  Insolvency  for 
the  proper  district.  It  was  also  recited  thatthe 
plaintiff,  as  the  legal  representative  of  Brunei, 
the  co  surety  of  the  defendant,  had  filed  with 
the  Secretary  his  consent  in  writing  that  the 
privileges  of  the  statute  might  be  extended  to 
the  defendant,  without  any  prejudice  to  the 
plaintiff's  liability. 

The  defendant  then  offered  in  evidence  a- 
paper  purporting  to  be  a  copy  of  the  consent 
of  the  plaintiff  to  the  release;  to  which  paper 
there  was  subjoined  a  certificate  by  the  Secre- 
tary of  the  Treasury,  "  that  the  preceding  is  a 
copy  of  the  original  now  on  file  in  the  office  of 
the  Secretary  of  the  Treasury  of  the  United 
States  at  Washington  City."  The  seal  of  the 
department  was  affixed.  The  defendant  ob- 
jected, that  there  was  no  legal  proof  of  the- 
execution  of  the  instrument ;  but  the  judge- 
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24O*]  overruled  the  *objection,  and  allowed 
the  paper  to  be  read  in  evidence.  The  paper  was 
dated  October  20,  1834,  and  purported  to  be 
signed  and  sealed  by  the  plaintiff  as  executor 
of  Brunei,  and  to  be  witnessed  by  two  witness- 
es. By  the  writing  the  plaintiff  consented  that 
the  defendant  should  be  released  and  dis- 
charged from  his  debt  and  responsibility  to  the 
U.  S.  on  the  two  bonds,  and  that  the  obliga- 
tion of  the  testator  to  the  U.  S.  should  not  be 
thereby  impaired  in  any  manner  whatever. 

The  defendant  also  gave  in  evidence  a  judg- 
ment record,  from  which  it  appeared  that  the 
plaintiff  had  sued  the  defendant  for  contribu- 
tion in  the  Superior  Court  of  the  City  of  N. 
Y.;  the  declaration  in  that  case  being  precise- 
ly like  the  declaration  in  this  case,  except  that 
the  other  bond  was  set  out  as  a  part  of  the 
ground  of  action.  In  that  action  the  defend- 
ant pleaded  in  bar  the  foregoing  release  and 
consent;  the  plaintiff  demurred  to  the  plea; 
the  defendant  joined  in  demurrer;  and  the 
court  rendered  judgment  for  the  defendant. 
The  plaintiff  objected  to  the  introduction  of 
the  record,  because  the  bonds  were  not  the 
same  in  both  suits.  The  judge  overruled  the 
objection. 

The  plaintiff  requested  the  judge  to  charge 
the  jury  that  the  release  did  not  discharge  the 
defendant,  because  there  was  no  proof  of  the 
facts  necessary  to  give  the  Secretary  of  the 
Treasury  jurisdiction  to  grant  it;  that  the  re- 
citals in  the  release  were  not  legal  evidence  of 
those  facts  as  against  the  plaintiff.  2.  The  re- 
lease could  not  operate  to  discharge  a  right  of 
action  subsequently  acquired  by  the  plaintiff 
by  the  payment  of  the  money.  3.  The  con- 
sent to  the  discharge  given  by  the  plaintiff  did 
not  operate  as  a  release  of  the  right  of  action 
which  the  plaintiff  subsequently  acquired  by 
the  payment  of  the  money.  And  4,  the  judg- 
ment in  the  former  suit  was  no  bar  to  this  ac- 
tion. 

The  judge  refused  to  give  either  of  those  in- 
structions; and  he  charged  the  jury,  that  the 
judgment  of  the  Superior  Court  upon  the  same 
matter,  being  on  a  bond  for  duties  on  the  same 
importation  with  that  which  was  in  question 
in  this  suit,  was  a  bar  to  this  action;  and  in- 
dependently of  the  judgment,  the  release  and 
consent  were  a  bar  to  the  action.  Verdict  for 
241*]  the  *defendant.  The  defendant  moves 
for  a  new  trial  on  a  case,  with  leave  to  turn 
the  same  into  a  bill  of  exceptions  or  special 
verdict. 

Mr.  E.  Sandford,  for  plaintiff. 

Mr.  J.  Lr.  Mason,  for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  If  we  as- 
sume that  the  release  executed  by  the  Secre- 
tary of  the  Treasury  is  a  valid  instrument.and 
that  the  written  consent  of  the  plaintiff  to  the 
release  was  duly  proved,  I  do  not  see  how  this 
action  can  be  maintained.  When  the  defend- 
ant was  released  by  the  government,  his  obli- 
gation was  at  an  end,  and  he  ceased  to  be  a 
co-surety  with  the  testator.  Nothing  remained 
upon  which  to  found  the  duty  of  contribution. 
And  as  the  plaintiff  consented  to  the  release, he 
has  no  ground  for  complaint. 

But  the  consent  was  not  duly  proved.  Al- 
though the  paper  was  necessarily  deposited  in 
the  .public  office,  it  was  a  private  writing, 
DENIO  3. 


which  could  not  affect  the  plaintiff  without 
proving  that  it  had  been  executed  by  him.  It 
was  necessary  to  call  one  of  the  subscribing 
witnesses.  If  the  paper  could  not,  by  law,  be 
removed  from  the  Treasury  Department,  so  as 
to  produce  it  on  the  trial,  it  should  either  have 
been  proved  on  a  commission,  or  by  calling  the 
subscribing  witness,  and  producing  a  sworn 
copy.  There  is  no  Act  of  Congress  making  a 
certified  copy  evidence.  This  paper  is  not  like 
a  record,  which  may  be  proved  by  an  exempli- 
fication ;  nor  is  it  the  act  of  a  public  officer. 
Peck  v.  Farrington,  9  Wend.,  44  ;  Catlett  v. 
Ins.  Co.,  1  Wend.,  561;  S.  C.,  4  Id.,  75.  It  is 
a  private  writing,  which  can  bind  no  one  until 
it  appears  that  he  is  a  party  to  it. 

In  one  view  of  the  case,  the  defendant  need 
not  have  troubled  himself  about  the  consent. 
It  was  enough  that  he  had  been  released.  The 
release  of  one  of  several  obligors, whether  they 
are  bound  jointly,  or  jointly  and  severally, dis- 
charges all  of  them.  Bronson  v.  Fitzhugh,  1 
Hill,  185 ;  Bk.  v.  Ibbotson,  5  Id.,  461  ;  Nichol- 
son v.  Remll,  4  Ad.  &  Ell., 675.  If  we  lay  the 
consent  out  of  the  case,  then  all  the  obligors 
were  *discharged,  and  the  voluntary  [*242 
payment  which  the  plaintiff  has  since  made, 
can  give  him  no  rights  against  the  defendant. 
It  is  proper,  however,  to  say  that  this  view  of 
the  question  goes  upon  the  ground  that  the 
Secretary  of  the  Treasury  has  power  to  release 
a  surety  without  the  assent  of  a  co-surety, 
though  he  cannot  release  the  principal  debtor 
without  the  consent  of  his  sureties,  when  they 
are  solvent.  4  Story,  L.  U.  S.,  2236,  sees.  1-4; 
p.  2327,  sec.  3  ;  p.  2368,  sec.  2.  If  upon  the 
true  construction  of  these  Acts  of  Congress  the 
consent  of  the  co-surety  was  necessary, then  of 
course  the  release,  without  consent,  amounts 
to  nothing,  because  the  Secretary  had  no  pow- 
er to  give  it.  But  another  difficulty  in  this 
branch  of  the  plaintiff's  case  renders  it  unnec- 
essary to  settle  the  construction  of  the  Acts  of 
Congress. 

Before  the  Secretary  of  the  Treasury  can 
grant  a  release,  the  debtor  must  make  applica- 
tion in  writing,  under  oath,  stating  several 
things  in  relation  to  his  insolvency  and  estate. 
4  Story,  L.  U.  S.,  2236,  sec.  1.  The  applica- 
tion is  necessary  to  confer  jurisdiction  on  the 
officer  ;  and  there  was  no  proof  in  this  case 
that  such  an  application  was  made.  The  re- 
lease recites  that  the  defendant  preferred  his 
petition  to  the  secretary  to  be  released;  but  re- 
citals do  not  prove  jurisdictional  facts.  Bennett 
v.  Burch,  1  Den.,  141 ;  and  see,  Cowen  &  H. 
Notes  to  Phil.  Ev.,  1014-1016.  If  the  rule  were 
otherwise,  inferior  courts  and  magistrates 
might  acquire  jurisdiction  by  merely  affirming- 
the  existence  of  the  facts  on  which  jurisdiction 
depends.  An  insolvent's  discharge  in  this  State 
is  evidence  of  the  facts  contained  in  it.  But 
it  is  because  the  Legislature  has  so  provided 
in  express  terms.  Jenksv.  Stebbins,  11  Johns., 
224;  Barber  v.  Winslow,  12  Wend.,  102.  The 
discharge  in  the  first  case  was  granted  under 
the  Insolvent  Law  of  1811;  and  in  the  last  case 
under  the  Law  of  1813.  But  both  statutes 
provided  that  the  discharge  should  be  conclu- 
sive evidence  in  all  the  courts  of  this  State 
of  the  facts  therein  contained.  6  Web.,  202, 
sec.  4;  1  R.  L.,  464,  sec.  8.  The  statute  was 
not  mentioned  in  the  opinion  of  the  court  in 
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the  last  case  ;  but  the  decision  went  upon  the 
authority  of  Jenks  v.  Stebbins.  There  is  no 
statute  making  the  recitals  in  the  release  evi- 
243*]  dence,  *and  as  there  was  no  proof  of 
the  existence  of  the  facts  necessary  to  give  the 
officer  jurisdiction,  the  instrument  was  of  no 
force. 

The  remaining  question  is  on  the  effect  of 
the  judgment  between  these  parties  in  the  Su- 
perior Court  of  the  City  of  N.  Y.  As  I  under- 
stand the  facts,  the  plaintiff  sued  then,  as  he 
does  now,  for  contribution.  The  declarations 
in  the  two  cases  are  precisely  alike,except  that 
they  mentioned  different  bonds  as  a  part  of  the 
groundwork  of  the  action.  But  both  bonds 
were  given  at  the  same  time,  upon  the  same 
consideration,  and  as  parts  of  one  and  the  same 
transaction.  In  answer  to  the  first  action,  the 
defendant  pleaded  the  same  release  and  con- 
sent that  are  set  up  in  answer  to  this  action  ; 
and,  upon  demurrer,  judgment  was  rendered 
in  his  favor.  We  have  then  the  judgment  of  a 
court  of  concurrent  jurisdiction  directly  upon 
the  point  made  by  this  suit ;  and  nothing  is 
better  settled  than  that  such  a  judgment,  so 
long  as  it  remains  in  force,  is  conclusive  be- 
tween the  same  parties  in  another  action  upon 
the  same  matter.  It  is  true  that  there  is  a  shade 
of  difference  between  the  two  cases  as  to  the 
necessary  proof  on  the  part  of  the  plaintiff  to 
sustain  the  action.  Different  bonds  are  men- 
tioned in  the  two  declarations.  But  so  far  as 
relates  to  the  principal  question  in  controversy, 
to  wit:  the  right  of  the  plaintiff  to  demand, and 
the  duty  of  the  defendant  as  a  co  surety  to 
make  contribution,  the  two  cases  are  precisely 
alike.  The  defense  is  precisely  the  same  in 
both  actions.  The  matter  which  the  plaintiff 
now  attempts  to  agitate  anew  is  res  judicata. 
The  case  of  Gardner  v.  Buckbee,  3  Cow.,  120, 
is  in  point.  The  defendant  had  given  the 
plaintiff  two  promissory  notes  for  the  consid- 
eration money  on  the  purchase  of  a  schooner. 
In  a  suit  on  one  of  the  notes,  the  defendant  set 
up  a  total  want  of  consideration, on  the  ground 
of  the  fraud  of  the  plaintiff  in  making  the  sale; 
and  judgment  was  rendered  for  the  defendant. 
In  a  suit  subsequently  brought  by  the  plaintiff 
upon  the  other  note,  the  former  judgment  was 
held  a  conclusive  bar.  So  here,  the  two  bonds 
were  given  at  the  same  time, and  upon  the  same 
consideration;  and  the  parties  were  alike  co- 
sureties in  both.  The  defense  set  up  in  an- 
swer to  the  plaintiff's  claim  for  contribution 
244*]  was  the  same  in  the  *f  ormer  action  that 
it  is  now  ;  and  the  judgment  rendered  in  that 
action  is  a  conclusive  bar  to  any  new  litigation 
of  the  same  matter. 

A  distinction  was  suggested  by  the  plaintiff's 
counsel,  on  the  ground  that  the  former  judg- 
ment between  these  parties  was  rendered  on  a 
demurrer  to  the  defendant's  plea.  But  it  can 
make  no  difference  in  principle,  whether  the 
facts  upon  which  the  court  proceeded  were 
proved  by  deeds  and  witnesses,  or  whether 
they  were  admitted  by  the  parties.  And  an  ad- 
mission by  way  of  demurrer  to  a  pleading  in 
which  the  facts  are  alleged,  must  be  just  as 
available  to  the  opposite  party  as  though  the 
admission  had  been  made  ore  tenus  before  a 
jury.  If  the  plaintiff  demurred  for  want  of 
form,  or  if  for  any  other  reason  he  wished  to 
controvert  the  facts  alleged  in  the  plea,  he 
tit 


might,  after  learning  the  opinion  of  the  court, 
have  asked  leave  to  withdraw  the  demurrer 
and  reply.  But  he  suffered  a  final  judgment 
to  be  entered  against  him.  He  probably  thought 
that  the  facts  were  truly  alleged  in  the  plea 
and,  therefore,  did  not  wish  to  amend.  But 
however  that  may  be,  the  judgment  is  a  bar  to 
this  action. 

As  the  circuit  judge  was  right  upon  this 
point,  there  could  be  no  use  in  granting  a  new 
trial  on  the  other  grounds  which  have  been  no- 
ticed. 

New  trial  denied. 

Same  case  on  other  points— 10  Paige,  445. 

Co-sureties  —  Contribution  between.  Keviewed— 5 
Sandf..  142,  144. 

Private  writing  deposited  in  public  office— Nature 
of  and  how  proved— Recitals.  Cited  in— 11  Barb. ,456  ; 
17  Barb.,  600 :  26  Barb.,  394 ;  42  Barb.,  351 ;  2  G.  Greene, 
584;  52  Am.  Dec.,  539. 

Res  adjudicata—  What  is— Application  of  doctrine. 
Explained— 7  Wall.,  99. 

Cited  in— 4  N.  Y.,  75  ;  53  Am.  Dec.,  354 ;  8  N.  Y.,58  ; 
46N.Y..495;  60N.Y..277;  66N.;Y..211;  23  Am.  Rep., 
46 ;  13  Hun.  342 ;  13  Barb.,  161 ;  15  Barb.,  70 ;  44  Barb., 
324 ;  51  How.  Pr.,  241 ;  11  Abb.  Pr.,  16 ;  2  Sandf.,  700 ; 
7  Wall., 96, 622;  102  111.,  603;  40  Am.  Rep.,  612 ;  21Ind., 
196 ;  19  Kan.,  592 ;  15  111.,  458  ;  60  Am.  Dec.,  765. 


ANSTICE  «.  HOLMES  &  HOLMES. 

Replevin — Pleading . 

In  replevin,  a  plea  that  the  goods  and  chattels  in 
the  declaration  mentioned  were  not  the  property  of 
the  plaintiff,  without  showing1  whose  they  were,  is 
bad.  It  should  have  averred  that  they  were  the 
property  of  the  defendants  or  of  some  third  person, 
naming  him,  and  not  the  property  of  the  plaintiff. 

In  matters  of  form,  established  precedents  should 
not  be  departed  from.  Per  Bronson,  Ch.  J. 

Citations-1  Vent.,  249 ;  2  Lev.,  92 :  Carth.,  243  ;  1 
Show.,  400 ;  1  Salk.,  5, 94 :  6  Mod.,  81 ;  2Ld.  Raym.,  984 ; 
1  Johns.,  380 : 12  Wend.,  30 ;  8  Went.  PL,  16, 17 ;  2  Lill.. 
Ent.,  358 ;  3  Chit.  PL,  1044,  ed.  1837 ;  Bull.  N.  P.,  54 ' 
21  Wend.,  205;  2  Hill,  318. 

T)  EPLEVIN  for  taking  two  mahogany  book 
-TX  cases,  the  property  of  the  plaintiff.  Plea, 
actio  non,  etc.,  because  they  say,  that  the  said 
*goods  and  chattels  in  the  said  declara-  [*245 
tion  mentioned  at  the  said  time  when,  etc., 
were  not  the  property  of  the  said  plaintiff,  in 
manner  and  form,  etc., concluding  to  the  coun- 
try, and  praying  a  return  of  the  goods.  Special 
demurrer  and  joinder. 

Mr.  W.  Mulock,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendants. 

By  ihe  Court,  Bronson,  Ch.  J.  The  plea  is 
bad  in  form  for  not  showing  who  owned  the 
goods.  The  defendants  have,  in  effect,  plead- 
ed property  in  themselves  or  a  stranger,  without 
saying  which;  or  if  in  a  stranger, without  say- 
ing what  one  in  particular.  The  plea  should 
have  been,  that  the  goods  were  the  property  of 
the  defendants,  or  of  some  third  person,  nam- 
ing him;  and  not  the  property  of  the  plaintiff. 
All  the  precedents  are  so.  Wildman  v.  Norton, 
1  Vent.,  249  ;  Wildman  v.  North,  2  Lev.,  92  ; 
Butcher  v.  Porter,  Carth.,  243 ;  1  Show.,  400  ; 
S.  C.,  1  Salk.,  94;  Presgrave  v.  Bounders,  I  Id., 
5;  6  Mod.,  81  ;  S.  C.,  2  Ld.  Raym.,  984;  Har- 
rison v.  Mclntosh,  1  Johns.,  380;  Rogers  v. Ar- 
nold, 12  Wend.,  30;  8  Went.  PI., 16, 17;  2 Lill. 
Ent.,  358;  3  Chit.  PI.,  1044,  ed.  1837;  Bull.  N. 
P.,  54.  It  is  true  that  the  point  of  the  issue 
will  be  on  property  in  the  plaintiff.  But  I  tlynk 
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the  defendants  could  only  give  evidence  of 
property  in  the  person  named  in  the  plea. 
Prosser  v.  Woodward,  21  Wend., 205.  If  it  were, 
however,  a  question  of  mere  form,  established 
precedents  are  not  to  be  disregarded.  Titus  v. 
Follet,  2  Hill,  318.  An  unnecessary  departure 
from  precedents,  whether  it  spring  from  the 
love  of  change,  or  be  the  result  of  negligence 
or  ignorance  on  the  part  of  the  pleader,  ought 
not  to  be  encouraged.  It  can  only  lead  to  use- 
less litigation,  delay  and  expense. 
Judgment  for  Hie  plaintiff. 

Cited  in— 38  N.  Y..  154 ;  6  Trans.  App.,339 :  3  Barb., 
305 ;  19  Barb.,  481 :  Abb.  Adm.,  294. 


246*]  *EARL  v.  SPOONER  AND  DIXOK 

Obligors  on  Bond  for  Issue  of  Attachment — Ex- 
tent of  Liability — Damages. 

The  obligors  in  a  bond  executed  upon  the  issuing' 
of  an  attachment  in  a  justice's  court,  where  the 
plaintiff  has  failed  to  recover  judgment  are,  prima 
/acie.liable  for  the  value  of  property  attached.  Per 
Beardsley,  J. 

But  where  property  was  seized  and  removed  by 
virtue  of  an  attachment,  and  the  plaintiff,  having 
been  nonsuited  on  the  trial,  immediately  sued  out 
another  attachment,  upon  which  the  officer  who 
served  the  first,  seized  the  same  property,  in  his  own 
possession,  on  the  second  attachment,  and  after- 
wards sold  it  on  the  execution  in  that  suit :  in  an 
action  on  the  bond  given  on  the  issuing  of  the  first 
attachment,  held,  that  the  defendants  were  entitled 
to  show  the  appropriation  of  the  property  on  the 
process  in  the  second  attachment  suit  in  reduction 
of  damages. 

Citations— 25  Wend.,  383 ;  21  Wend.,  394. 

ERROR  to  the  Warren  C.  P.  Earl  sued 
Spooner  and  Dixon  before  a  justice  of  the 
peace  and  recovered  $2,  besides  costs,  which 
judgment  the  C.  P.  upon  certiorari,  prosecuted 
by  the  plaintiff, affirmed;  whereupon  the  plaint- 
iff brought  error  to  this  court.  The  action  was 
covenant,  on  a  bond  executed  by  the  defend- 
ants in  the  penalty  of  $100,  given  to  procure 
the  issuing  of  an  attachment  before  a  justice 
in  favor  of  Spooner  against  the  plaintiff,  which 
was  conditioned  pursuant  to  the  Statute  2  R. 
8.,  230,  sec.  29,  to  be  void  if,  among  other 
things,  Spooner  should  pay  the  defendant  (the 
plaintiff  in  this  suit)  all  damages  and  costs 
which  he  might  sustain  by  reason  of  the  issu- 
ing of  the  attachment  in  case  Spooner  should 
fail  to  recover  judgment  in  the  attachment 
suit.  An  attachment  was  accordingly  issued 
upon  which  certain  chattels  of  the  plaintiff, 
worth  about  $30,  were  seized  by  a  constable, 
who  took  them  into  his  possession  and  locked 
them  up,  and  returned  the  attachment.  On  the 
return  day  the  parties  appeared  before  the  jus- 
tice, when  the  plaintiff  in  that  suit  (Spooner) 
was  nonsuited,  upon  what  ground  is  not  stated 
in  the  return.  The  plaintiff,  in  the  suit  on  the 
bond,  sought  to  recover  the  value  of  the  prop- 
erty attached,  and  proved  that  it  had  never 
been  returned.  On  the  part  of  the  defendants 
it  was  permitted  to  be  shown,  though  objected 
to  by  the  plaintiff,  that  immediately  after  the 
judgment  of  nonsuit,  the  same  justice  issued 
247*]  another  *attachment  in  favor  of  Spoon- 
er against  the  plaintiff,  by  virtue  of  which  the 
same  constable  attached"  the  same  property, 
and,  judgment  having  been  rendered  for  the 
plaintiff  in  this  second  attachment  suit,  sold  it 
on  the  execution. 
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Mr.  A.  T.  Wilson,  for  plaintiff  in  error, 
insisted  that  the  justice  erred  in  admitting  evi- 
dence of  the  seizure  and  sale  of  the  property 
under  the  second  attachment,  and  the  execu- 
tion in  the  second  suit.  He  maintained  that  the 
taking  under  the  first  attachment  was  to  be 
regarded  as  tortious,  and  that  the  obligors  in 
the  bond  were  liable  for  the  full  value,  not- 
withstanding the  seizure  under  the  second  at- 
tachment; for  which  he  referred  to  Otis  v. 
Jones,  21  Wend.,  394;  Dunning^.  Humphrey, 
24  Id.,  31.  When  the  judgment  of  nonsuit  was 
rendered,  the  plaintiff  had  a  right  of  action  on 
the  bond,  to  recover  the  full  value  of  the  prop- 
erty, and  its  subsequent  application  to  pay  the 
judgment  in  the  second  suit,  being  without  his 
consent,  could  not  prejudice  his  rights.  Bar- 
tholomew v.  Jackson,  20  Johns.,  28. 

Mr.  E.  H.  Rosekrans,  for  defendant  in 
error. 

By  the  Court,  Beardsley,  J.  I  think  there 
was  no  error  in  allowing  the  defendants  to  give 
evidence  of  the  second  attachment  and  proceed- 
ings thereon,  including  a  sale  of  the  property 
to  satisfy  the  judgment  thus  recovered  against 
the  plaintiff  in  this  suit.  The  evidence  was 
pertinent  and  material  to  the  question  of  dam- 
ages, and  seems  to  have  been  received  for  that 
purpose  alone. 

The  defendants  were  bound  by  their  bond  to 
pay  the  plaintiff  all  damages  and  costs  which 
he  might  sustain  by  reason  of  the  issuing  of  the 
attachment  referred  to  in  said  bond,  if  the 
plaintiff  in  said  attachment  failed  to  recover 
judgment  thereon.  No  such  judgment  was  re- 
covered, but  on  the  contrary  a  judgment  of 
nonsuit  was  rendered  against  the  plaintiff  in  the 
attachment.  The  condition  of  the  bond  was 
thus  broken,  and  prima  facie  the  defendants 
were  responsible  for  the  full  value  of  the  prop- 
erty *  which  had  been  seized  on  the  at-  [*248 
tachment.  They  had  bound  themselves  to  pay 
all  damages  which  the  defendant  in  the  at- 
tachment might  sustain  "  by  reason  of  the  is- 
suing such  attachment,"  and  prima  facie  he  had 
sustained  damages  to  the  extent  of  the  value 
of  the  property  taken  from  him  on  the  attach- 
ment. A  return  or  an  offer  to  return  the  prop- 
erty to  the  owner,  might  have  changed  the 
rule  of  damages,  and  so  might  its  seizure  and 
sale  on  other  and  legal  process  against  the  own- 
er. It  was  still  his  property  notwithstanding 
the  seizure  on  the  first  attachment,  and  as  such 
was  liable  to  be  taken  on  the  second  attach- 
ment. As  between  these  parties  and  in  this  ac- 
tion, we  cannot  assume  that  the  first  seizure 
was  tortious,  or  that  the  defendants  were  re- 
sponsible as  wrong-doers.  Groat  v.  Gillespie,  25 
Wend.,  383.  They  were  not  sued  in  trespass, 
nor  does  it  appear  that  they  could  have  been, 
for  the  property  seized  on  the  attachment.  The 
action  was  covenant,  and  the  defendants  were 
responsible  to  the  extent  of  the  obligation  as- 
sumed in  executing  the  bond,  but  not  as  tres- 
passers, which  distinguishes  the  present  case 
from  that  of  Otis  v.  Jones,  21  Wend.,  394,  re- 
ferred to  by  the  plaintiff  in  error. 

The  plaintiff  recovered  some  damages,  and 
we  suppose  all  which  he  had  actually  sustained 
by  the  issuing  of  the  first  attachment,  and  the 
levy  thereof  on  his  property.  The  second  seiz- 
ure of  this  property,  immediately  after  it  had 
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been  liberated  from  the  first  levy,  by  the  judg- 
ment of  nonsuit,  was  strictly  legal;  and  as  the 
property  has  been  applied  according  to  law  to 
satisfy  a  debt  due  from  the  owner,  that  was 
very  properly  admitted  in  evidence  to  reduce 
the  amount  of  damages  sought  to  be  recovered. 
The  judgment  rendered  by  the  justice  was  free 
from  error  and  was  properly  affirmed  by  the 
C.  P. 

Judgment  affirmed. 

Cited  in— 48  Barb.,  73 ;  47  Miss.,  706 ;  12  Am.  Rep., 
354. 


249*]        *DOUGHTY  v.  HOPE. 

Public  Improvement  in    New    York— Estimate 
and  Assessment  for — Practice. 

The  estimate  and  assessment  for  a  public  improve- 
ment in  the  City  of  N.  Y.,  by  a  just  construction  of 
the  statute,  should  be  made  by  the  commissioners 
before  the  execution  of  the  work. 

But  this  is  only  directory ;  and  if  the  improvement 
be  made  before  the  estimate  and  assessment,  it  will 
not  prejudice  the  title  of  a  purchaser  under  a  sale 
for  noo-payment  of  the  assessment. 

Since  the  decision  of  the  case  of  Striker  v.  Kelly,  7 
Hill,  9,  the  former  practice  of  requiring  a  party,  be- 
fore bringing  error  from  an  order  confirming  the 
report  of  the  Commissioners  of  Estimate  and  Assess- 
ment, to  sue  out  a  certinrari  to  the  justices  as  com- 
missioners, is  not  followed — the  order  of  confirma- 
tion being  now  considered  the  act  of  the  court,  and 
not  of  statute  commissioners.  Per  Bronson,  Ch.  J. 

Though  the  report  of  the  estimate  and  assessment 
be  signed  by  only  two  of  the  commissioners,  yet, 
where  nothing  appears  to  the  contrary,  it  will  be 
presumed  that  all  met  and  consulted.  Per  Bronson, 
Ch.  J. 

Whether  the  warrant  for  the  collection  of  an  as- 
sessment against  the  owner  of  property  assessed.can 
legally  direct  the  collection  to  be  made  of  him  or  the 
occupant,  qucere. 

But  if  such  a  warrant  would  be  void  as  respects 
the  occupant,  it  would  still  be  valid  against  the  own- 
er :  and  the  illegal  direction  would  not  prejudice  the 
title  of  a  purchaser  of  land  sold  for  non-payment 
of  the  assessment. 

Citations-2  R.  L.,  407,  sees.  175, 176 ;  25  Wend.,  696  ; 
7  Hill,  9,27.29;  7  Cow..  526;  1  Cow.,  238;  21  Wend., 
178,  211 ;  23  Wend.,  324 ;  2  R.  S.,  555,  sec.  27 ;  17  Johns., 
461,  468 ;  9  Wend.,  17 ;  Laws  1816,  p.  113,  sees.  1,  2. 

"I?  JECTMENT  for  a  lot  in  the  12th  ward  of 
lJ  the  City  of  K  Y.,  tried  before  Edmonds, 
C.  Judge,  in  May,  1845.  The  plaintiff  claimed 
to  recover  under  a  lease  from  the  Corporation 
of  the  City  of  N.  Y.,  conveying  to  him  a  term 
of  800  years  in  the  land,  on  a  sale  for  the  non- 
payment of  an  assessment  for  setting  the  curb 
and  gutter  stones  in  125th  Street,  between  the 
3d  and  4th  avenues.  The  ordinance  for  setting 
the  curb  and  gutter  stones  was  passed  in  April, 
1836;  and  by  the  same  ordinance,  Messrs.  War 
ner,  Gaines  and  Secor  were  appointed  to  make 
an  estimate  of  the  expense  of  conforming  to 
the  ordinance,  and  a  just  and  equitable  assess- 
ment thereof  among  the  owners  or  occupants 
of  all  the  houses  and  lots  to  be  benefited  there- 
by, etc.  January  8,  1837,  all  of  the  assessors 
took  and  subscribed  the  proper  oath  before  the 
mayor.  The  estimate  and  assessment  was  made 
and  returned  in  September  following;  but  was 
2oO*J  *signed  by  only  two  of  the  assessors, 
"Warner  and  Gaines.  It  was  proved  that  all  three 
of  the  assessors  were  together  in  the  office  of  the 
street  commissioner,  and  settled  the  principle 
on  which  the  assessment  was  to  be  made.  The 
witness  also  testified  that  all  of  the  assessors 
were  in  the  office  at  the  time  the  assessment 
was  made.  Why  the  third  one,  Secor,  did  not 
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sign  the  estimate  and  assessment,  did  not  ap- 
pear. 

In  their  report  the  assessors  stated,  among 
other  things,  that  they  estimated  the  expense 
of  conforming  to  the  ordinance  at  the  sum  of 
$2.889.48,  as  follows,  that  is  to  say  : 

Contract,        -        -        -        $2,795.54 
Surveying,        -        -        -  65.98 

Advertising,  -        -        3.00 

Collecting,         -        -        -  24.96 

$2.889.48 

One  of  the  assessors  testified  that  the  state- 
ment of  expense  was  not  made  up  until  after 
the  contract  was  made.  Isaac  Adriance  is  the 
owner  in  fee  of  the  lot  in  question;  and  hewa& 
assessed  by  name,  on  account  of  the  lot, 
$150.83.  The  defendant  is  in  possession  of  the 
lot,  as  the  tenant  of  Adriance,  for  a  term  of  30' 
years,  which  commenced  August  1,  1837. 

The  estimate  and  assessment  were  confirmed 
by  the  Common  Council  April  4, 1838.  On  the 
27th  of  June  following,  the  mayor  and  four  of 
the  aldermen  of  the  city  issued  their  warrant 
for  the  collection  of  the  unpaid  assessments  on 
account  of  this  improvement.  A  list  or  return 
of  delinquents  was  annexed  to  the  warrant, 
which  stated,  among  other  things,  the  assess- 
ment of  Adriance  for  the  lot  in  question.  The 
warrant  required  the  collector  to  demand  and 
receive  "from  the  several  persons  named  in  the 
annexed  list  or  return,  or  who  may  occupy  the 
premises,  the  sums  of  money  set  opposite  to 
their  names,"  etc.;  and  incase  of  neglect  or  re- 
fusal to  pay,  the  collector  was  commanded  to 
levy  the  money  "by  distress  and  sale  of  the 
goods  and  chattels  of  the  persons  so  assessed, 
and  named  in  said  annexed  list,  or  those  who 
may  occupy  the  premises,  and  neglecting  or 
refusing  to  pay  the  same."  The  assessment 
upon  *  Adriance  was  not  collected,  and  [*251 
the  corporation  advertised  and  sold  the  lot  in 
question  to  pay  the  tax.  The  sale  was  made 
June  20,  1840;  and  the  lease  to  the  plaintiff  as 
the  purchaser,  for  the  term  of  800  years,  was 
executed  June  20,  1842. 

The  judge  held  the  plaintiff's  title  bad,  on 
the  following  grounds  : 

1.  The  estimate  and  assessment  were  not 
made  until  after  the  improvement  was  made, 
whereas  the  estimate  and  assessment  should 
have  preceded  the  doing  of  the  work. 

2.  The  assessment  was  made  by  only  two  of 
the  three  assessors,  and  the  statute  does  not 
provide  that  a  majority  may  act. 

3.  By  the  statute,  the  assessment  is  to  be 
made  upon  the  owner  or  occupant.     The  as- 
sessors should  select  either  the  one  or  the  oth- 
er, and  the  warrant  should  be  against  the  per- 
son thus  selected;  whereas,  the  warrant  issued 
in  this  case  was  against  the  owner,  naming 
him,  or  those  who  may  occupy  the  premises. 
In  this  way  an  assessment  might  be  collected 
from  one  who  was  not  an  occupant  at  the  time 
the  assessment  was  made. 

The  judge  directed  the  jury  to  find  a  verdict 
for  the  defendant.  The  plaintiff  moves  for  a. 
new  trial  on  a  bill  of  exceptions. 

Mr.  A.  Thompson,  for  plaintiff. 

Mr.  R.  Mott,  for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  The  judge 
was  right  in  holding,  that  the  estimate  and 
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ssessment,  in  such  cases, should  be  made  before 
the  work  is  done.  It  is  difficult  to  give  any 
ather  construction  to  the  statute.  2  R.  L. ,  407, 

cs.  175,  170.  A  suggestion  was  thrown  out 
by  the  late  Chief  Justice,  in  Elmendorfv.  Mayor 
of  N.  T.,  25  Wend.,  696,  that  the  assessment 
might  be  made  after  the  work  had  been  done. 
Buf  the  point  was  not  decided  ;  and  I  do  not 
see  how  a  distinction  can  well  be  made,  as  to 
time, between  the  estimate  and  the  assessment. 
252*]*As  I  read  the  statute,  both  should  pre- 
cede the  making  of  the  improvement. 

But  the  question  remains,  whether  this  ob- 
jection is  fatal  to  the  proceedings.  The  charter 
of  the  City  of  N.  Y.  provides.thatwhen  a  vote 
is  taken  in  the  Common  Council  upon  a  reso- 
lution involving  a  tax  or  assessment  upon  the 
citizens,  the  ayes  and  noes  shall  be  called.  In 
Striker  v.  Kelly,  7  Hill,  9,  the  court  held, 
against  my  opinion,  p.  29,  that  this  provision 
was  merely  directory  ;  and  that  the  ordinance 
under  which  the  plaintiff's  land  had  been  as- 
sessed and  sold,  was  well  passed,  although  the 
ayes  and  noes  were  not  called.  That  is  a  strong- 
er case  than  the  one  at  bar.  There,  the  mode 
in  which  the  Common  Council  should  have  act- 
ed, was  pointed  out  in  express  terms  ;  while 
here,  it  can  only  be  made  out  by  construction. 
And  the  calling  of  the  ayes  and  noes  was  like- 
ly to  be  much  more  important  to  land  owners, 
than  was  the  time  when  an  estimate  and  as- 
sessment should  be  made.  Although  the  judg- 
ment in  Striker  v.  Kelly  has  been  reversed,  (a) 
the  reversal,  as  we  understand,  went  upon  an- 
other ground, and  left  this  question  untouched. 
That  case  is,  therefore,  an  authority  for  hold- 
ing that,  as  to  time,  the  statute  under  consider- 
ation is  only  directory,  and  need  not  be  strict- 
ly followed. 

We  have  before  followed  the  decision  in 
Striker  v.  Kelly,  upon  another  point,  notwith- 
standing the  reversal.  In  that  case  a  majority 
of  the  members  of  this  court  rejected  the  doc- 
trine, which  had  long  prevailed,  that  in  the  N. 
Y.  street  cases  we  did  not  act  as  a  court,  but 
as  commissioners.  And  as  the  Court  of  Errors 
had  left  that  branch  of  the  decision  untouched, 
we  held  at  the  last  February  Special  Term, 
that  when  a  party  wishes  to  bring  error  in*  a 
street  case,  it  is  no  longer  either  necessary  or 
proper  to  pursue  the  former  practice  of  issuing 
a  certiorari  to  the  justices  of  this  court  as  com- 
missioners ;  see,  7  Hill,  27  ;  but  that  a  writ  of 
error,  if  error  will  lie,  should  be  sued  out, 
without  a  certiorari,  as  in  other  cases. 

The  next  question  arises  upon  the  fact  that 
only  two  of  the  assessors  signed  the  estimate 
253*J  and  assessment ;  and  the  statute  Con- 
tains no  provision  that  a  majority  may  act. 
The  rule  in  such  cases  is,  that  where  all  meet 
and  consult,  a  majority  may  decide, unless  the 
statute  otherwise  directs.  Ex  parte  Roger*,  7 
Cow.,  526;  Babcockv.  Lamb,l  Id.,  238;  Crocker 
v.  Crane,  21  Wend.,  211;  Woolsey  v.  Tompkins, 
23  Id.,  324.  This  rule  of  the  common  law  has 
now  passed  into  a  statute.  2  R.  S.,  555,  sec. 
27.  When  nothing  appears  to  the  contrary,  it 
may  be  presumed  that  the  person  or  officer  who 
did  not  sign  the  proceedings  met  and  consulted 
with  those  who  did  sign.  Yates  v.  Russell,  17 
Johns.,  461,  468  ;  McCoy  v.  Curtice,  9  Wend., 
17;  Downing  v.  Rugar,  21  Id.,  178.  In  addition 

(a)  2  Den.,  323. 
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to  this  presumption,  it  was  proved  that  all  of 
the  assessors  took  the  oath  of  office;  and  as  I 
understand  the  case,  all  were  together,  and  set- 
tled the  principle  on  which  the  assessment 
should  be  made.  The  witness  adds,  that  all  of 
the  assessors  were  in  the  street  commissioners' 
office  at  the  time  the  assessment  was  made.  If 
there  was  any  room  for  doubt  upon  the  point 
that  all  met  and  consulted,  there  was  clearly 
evidence  enough  to  carry  the  cause  to  the  jury; 
and  this  without  the  aid  of  any  presumption  on 
the  subject. 

The  only  remaining  question  is  upon  the  war- 
rant. The  sale  of  the  land  was  not  made  un- 
der the  warrant.  That  process  issues  for  the 
purpose  of  collecting  the  assessment  from  goods 
and  chattels, without  resorting  to  the  land.  Sec. 
175,  and  Stat.  1816,  p.  113,  sees.  1,  2.  The  as- 
sessment in  this  case  was  against  the  owner  by 
name;  and  the  warrant  directed  the  officer  to 
collect  the  money  from  him.  Thus  far  all  was 
right.  But  the  warrant  went  further,  and  di- 
rected the  officer  to  levy  the  money  by  distress 
and  sale  of  the  goods  of  the  owner, or  occupant. 
Now  if  it  be  conceded  that  the  process  was  void 
so  far  as  related  to  the  occupant,  I  see  no  rea- 
son why  it  was  not  good  as  against  the  owner 
of  the  land.  It  may  well  be  that  a  levy  upon 
the  goods  of  a  third  person  would  have  been  a 
trespass,  and  yet  the  warrant  may  be  perfectly 
good  as  against  the  person  who  was  assessed, 
and  against  whom  by  name  the  process  was  is- 
sued. We  think  the  verdict  must  be  set  aside. 

New  trial  granted. 

Same  case — How.  Cos.,  209. 

Affirmed— 3  Denio,  594 ;  1  N.  Y.,  79. 

Estimate  and  assessment — Strict  compliance  with 
provisions  of  law  required.  Reviewed— 2  Sandf .,  352. 

Cited  in— 61  N.  Y.,  65 ;  44  Barb.,  50  :  43  How.  Pr., 
370  ;  53  How.  Pr.,  283 ;  19  Abb.  Pr.,  143. 

Statute—  When  directory  and  when  jurisdictional. 
Cited  in— 5  N.  Y.,  523 :  8  N.  Y.,  89 ;  59  Am.  Dec.,  466 ; 
43  N.  Y.,  122 ;  1  T.  &  C.,  375 ;  32  Ohio  St.,  463. 

Report  of  commissioners— Presumption  that  all  met 
and  consulted.  Cited  in— 2  Hun,  503 ;  7  Barb.,  425 ;  31 
Barb..  313 :  22  Ohio  St.,  319. 

Authority  delegated  to  several— Performance  by 
majority.  Cited  In— 22  Barb.,  400 ;  31  Barb.,  313  :  5  T. 
&  C.,  41 ;  5  Park.,  13. 

Order  of  confirmation— Effect  and  collusiveness  of. 
Cited  in— 23  How.  Pr.,  509 :  40  How.  Pr.,  339. 

Also  cited  in— 31  Cal.,  676. 


*CONOVER 


[*254 


THE  MUTUAL  INSURANCE  CO.  OF  THE 
CITY  AND  COUNTY  OF  ALBANY. 

Discretion  of  Judge — Exceptions — Assignment  of 
Policy  of  Insurance — Consent  of  Company  Re- 
quired— Authority  of  Secretary — Mortgaging 
Insured  Property. 

A  bill  of  exceptions  will  not  lie  to  review  the  ex- 
ercise of  the  discretion  of  the  circuit  judge  in  dis- 
regarding: a  variance  as  amendable. 

Where  a  policy  of  insurance  prohibited  an  assign- 
ment of  the  interest  of  the  assured  "  unless  by  the 
consent  of  the  company  manifested  in  writing,"  and 
the  secretary,  on  an  application  to  him  at  the  office 
of  the  Company,  indorsed  upon  the  policy  and  sub- 
scribed a  consent  to  an  assignment :  held,  that  his 
authority  to  do  so,  in  the  absence  of  evidence  to  the 
contrary,  should  be  presumed. 

Held,  also,  that  if  it  were  necessary  to  prove  his 
authority,  evidence  that  he  had  often  given  such 
written  consent  in  other  cases  would  be  sufficient  to 
carry  the  case  to  the  jury. 

A  mortgage  by  the  insured  of  the  property  cov- 
ered by  the  policy,  is  not  an  alienation  by  sale  or 
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otherwise  within  the  meaning:  of  the  7th  section  of 
Pattern  Act  for  mutual  insurance  companies.  Stat. 
1836,  p.  44. 

Where  the  insured  has  executed  a  mortgage  on 
the  insured  property,  and  has  assigned  the  policy  to 
the  mortgagee  before  the  happening  of  the  loss,  the 
suit  for  the  amount  insured  must  still  be  brought  in 
the  name  of  the  party  insured  named  in  the  policy. 

Otherwise,  where  the  insured  has  sold  the  prem- 
ises, and  the  company  has  confirmed  the  insurance 
in  favor  of  the  vendee,  pursuant  to  section  7  of  the 
Pattern  Act. 

Citations— 2  R.  S.,  406,  sec.  79 ;  15  Wend.,  669 :  4 
Hill,  187  : 7  Hill,  91 ;  7  Cow.,  462,  Laws,  1836,  pp.  44, 315, 
sec.  7; 3  Hill.  88. 

A  SSUMPSIT  tried  at  the  Albany  Circuit  in 
A  April,  1845,  before  Parker,  G.  Judge.  The 
action  was  on  a  policy  dated  July  22,  1836,  by 
which  the  defendants  insured  the  plaintiff  for 
five  years,  against  loss  or  damage  by  fire,  to 
the  amount  of  $600  on  his  dwelling  house,  No.  34 
Van  Schaack  St. ,  in  the  City  of  Albany  and  $66 
on  his  wood-house  in  the  rear  of  the  dwelling. 
The  policy  contained  the  following  clause: 
"  The  interest  of  the  insured  in  this  policy  is 
not  assignable  unless  by  consent  of  the  Com- 
pany manifested  in  writing,  in  pursuance  of 
the  by-laws  of  the  Company,  and  the  same 
be  indorsed  on,  or  annexed  to  this  policy." 
May  16,  1837,  the  plaintiff  wished  to  borrow 
$500  from  one  Robert  Gridley,  and  proposed 
to  secure  him  by  a  mortgage  on  the  insured 
property,  and  an  assignment  of  the  policy. 
Gridley  was  willing  to  loan  the  money  on  those 
terms,  if  the  defendants  would  consent  to  an 
assignment  of  the  policy.  The  parties  called 
and  informed  the  Secretary  of  the  Company 
255*]  *of  their  arrangement  for  the  loan, 
and  the  secretary  thereupon  indorsed  and 
signed  a  consent  that  the  policy  be  assigned  to 
Gridley.  The  plaintiff  and  Gridley  thereupon 
concluded  the  proposed  arrangement,  and  on 
the  same  day  the  policy  was  assigned  to  Grid- 
ley.  Evidence  was  given  that  the  secretary 
had  before  often  consented  to  the  assignment 
of  policies;  but  there  was  no  by-law  or  written 
resolution  of  the  Company  giving  him  author- 
ity to  do  so. 

August  18,  1838,  the  property  was  destroyed 
by  fire.  The  affidavit  which  was  furnished  as 
a  part  of  the  preliminary  proofs  was  made  by 
Gridley,  and  stated,  among  other  things,  the 
assignment  of  the  policy  from  the  plaintiff  to 
Gridley.  The  averment  in  the  declaration  con- 
cerning the  affidavit  was,  that"  The  said  plaint- 
iff did  deliver  unto  the  said  Company  an  affi- 
davit signed  with  his  own  hand,  and  verified 
by  his  own  oath,  taken  before,"  etc.  The  de- 
fendants made  an  objection  for  variance,  which 
the  judge  overruled  and  the  defendants  ex- 
cepted. 

The  defendants  moved  for  a  nonsuit  on  the 
grounds:  1.  That  there  was  no  proof  that  the 
secretary  had  authority  to  consent  to  the  as 
signment.  2.  By  the  charter,  the  Company 
itself  could  not  consent  to  the  assignment  with- 
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out  a  compliance  with  the  7th  section  of  the 
charter;  and  there  was  no  proof  of  a  compli- 
ance; and  3.  The  action  should  have  been 
brought  in  the  name  of  Gridley.  Motion  over- 
ruled; exception;  and  verdict  for  the  plaintiff. 
The  defendants  move  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  S.  Stevens,  for  defendants. 

Mr,  R.  W.  Peckham,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  The  cir- 
cuit judge  had  a  discretion  to  disregard  the 
variance  as  amendable;  and  for  the  exercise  of 
that  discretion  a  bill  of  exceptions  will  not  lie. 

2  *R.  S.,  406,  sec.  79;  Mappa  v.  Pease.  [*256 
15  Wend.,  669;  Mann  v.  Ins.  Co.,  4:  Hill,  187.(a> 

There  was  sufficient  evidence  to  carry  the 
cause  to  the  jury  on  the  question  of  authority 
in  the  secretary  to  consent  to  the  assignment 
of  the  policy.  Although  he  had  no  written 
authority,  he  had  often  given  consent  in  other 
cases;  and  the  jury  could  not  but  have  found 
upon  the  evidence,  that  what  he  did  had  been 
approved  by  the  Company.  And  besides,  it 
was  enough  that  the  secretary  was  a  principal 
officer  or  agent  of  the  Company,  and  that  he 
gave  the  consent  on  application  for  that  pur- 
pose, at  the  place  where  the  Company  trans- 
acted its  business.  His  authority  should  be 
presumed  until  the  contrary  appears.  Bk.  v. 
Warren,  7  Hill,  91.  If  the  case  of  Dawes  v. 
Ins.  Co.,  7  Cow.,  462,  must  be  considered  as 
laying  down  a  different  doctrine,  we  feel  con- 
strained to  say  that  the  decision  cannot  be  sup- 
ported. 

The  defendants  insist  that  the  mortgage  to 
Gridley  was  an  alienation  of  the  insured  prop- 
erty within  the  meaning  of  the  7th  section  of 
the  charter  of  the  Company.  Stat.  1836,  p. 
315,  and  44.  But  we  think  otherwise.  The 
alienation  spoken  of  in  the  statute  is  an  abso- 
lute transfer  of  the  title  to  the  property.  The 
mortgage  only  created  a  lien  on  the  land  for 
the  security  of  a  debt. 

If  the  case  had  been  within  the  seventh  sec- 
tion of  the  charter,  the  action  should  have 
been  brought  in  the  name  of  Gridley.  Mann 
v.  Ins.  Co.,  4  Hill,  187.  But  as  the'  case  was 
ndt  within  that  section,  the  action  was  neces- 
sarily brought  in  the  name  of  Conover,  though 
for  the  benefit  of  Gridley.  Jessel  v.  Ins.  Co.  , 

3  Hill,  88.     There  was  no  error  on  the  trial. 
New  trial  denied. 

Affirmed—  1  N.  Y.,  290. 

Insurance  —  Assignment  of  policy  —  Presumption 
authority.  Cited  in—  67  N.  Y7,  282;  50  N.  H.,  302; 
Am.  Rep.,  241. 

Alienation  —  Mortgage  is  not  within  meaning  of  Act. 
Reviewed—  5  Bos.,  257. 

Cited  in—  11  Barb.,  629  :  5  Duer,  522  ;  54  Wis.,  80  ;  41 
Am.  Rep,,  7  ;  33  Iowa,  334  ;  11  Am.  Rep.,  132  ;  11  N. 
W.  Rep.,  353. 

Also  cited  in—  43  N.  J.  L.,  305. 

(a)  See,  also,  Slocum  v.  Fairchild,  in  the  Court  for 
the  Correction  of  Errors,  7  Hill,  292. 
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257*]  *THE  MANUFACTURERS'  AND 
MECHANICS'  BANK  OF  THE  NORTH- 
ERN LIBERTIES  OF  THE  COUNTY  OF 
PHILADELPHIA 

v. 

BO  YD  &  COWDEN. 

Warrant  of  Attorney  to  Confess  Judgment — 
Executed  by  Residents  of  Pennsylvania — Does 
Not  Uphold  Judgment  in  this  State — Statutory 
Provisions  as  to  Setting  Aside  Judgment — Ap 
plication  of. 

A  warrant  of  attorney  to  confess  judgment  exe- 
cuted by  residents  of  Pennsylvania, which,  by  a  fair 
construction  of  its  terms,  contemplated  a  judgment 
in  a  court  of  that  State,  will  not  uphold  a  judgment 
entered  in  this  State.  The  same  point  decided  in 
Bk.  v.  St.  John,  5  Hill,  497,  re-asserted. 

The  pro  visions  of  the  Revised  Statutes  forbidding 
the  setting  aside  a  judgment  for  irregularity  after 
the  expiration  of  one  year,  2  R.  S.,  359,  sec.  2,  does 
not  prevent  the  setting  aside  a  judgment  by  con- 
fession after  that  period,  for  the  want  of  a  suffi- 
cient warrant  of  attorney  to  confess  such  judgment. 

The  rule  that  a  judgment  regularly  confessed  by 
a  solvent  attorney  will  not  be  set  aside  on  motion 
for  the  want  of  authority  in  the  attorney,  does  not 
apply  where  the  plaintiff  procured  the  attorney  to 
act ;  e.  g.,  where  the  defendant  executed  a  warrant 
authorizing  the  confession  of  a  judgment  in  Penn- 
sylvania, upon  pretense  of  which  the  plaintiff  pro- 
cured a  confession  to  be  signed  by  an  attorney  of 
this  court  and  a  judgment  to  be  entered  here. 

Citations— 5  Hill,  49T ;  19  Wend.,  108. 

JUDGMENT  against  the  defendants  was  en- 
J  tered  in  this  court  February  10,  1842,  for 
$60,000  of  debt,  by  virtue  of  a  bond  and  war- 
rant of  attorney  executed  by  the  defendants  to 
the  plaintiffs  April  16,  1841.  The  warrant  was 
like  that  in  3  Hill,  461,  see,  also,  5  Id.,  497, 
except  that  it  named  a  different  attorney,  and 
described  both  of  the  defendants  as  residents 
258*]  *of  the  State  of  Pa.  The  defendants 
did  not  learn  that  a  judgment  had  been  en- 
tered until  the  6th  of  May  last,  and  they  gave 
notice  of  this  motion  for  the  June  Special  Term, 
when  it  went  over  until  the  present  term  for 
the  accommodation  of  the  plaintiffs. 

Mr.  N.  Hill,  Jr.,  for  defendants,  moved  to 
set  aside  the  judgment,  on  the  ground  that  the 
warrant  of  attorney  gave  no  authority  what- 
ever for  entering  a  judgment  in  this  State.  Bk. 
v.  St.  John,  5  Hill,  497. 

Mr.  J.  A.  Collier,  for  plaintiffs,  said  the 
warrant  was  broad  enough  to  authorize  a  judg- 
ment here.  2.  More  than  a  year  has  elapsed 
since  the  judgment  was  entered,  and  it  cannot 
now  be  set  aside  for  irregularity.  2  R.  S.,  859, 
sec.  2.  8.  An  attorney  of  this  court  appeared 
and  confessed  the  judgment,  and  it  does  not 
appear  that  he  is  insolvent;  the  defendants 
must  be  left  to  their  remedy  against  the  at- 
torney. 6  Johns.,  296;  9  Wend.,  487. 
DENIO  3. 


By  the  Court,  Bronson,  Ch.  J.  We  adhere 
to  the  opinion  expressed  in  Bk.  v.  St.  John, 
5  Hill,  497,  that  the  warrant  of  attorney  did 
not  authorize  the  entry  of  a  judgment  in  this 
State. 

Although  more  than  a  year  has  elapsed  since 
the  judgment  was  entered,  the  motion  is  not 
made  on  the  ground  of  mere  irregularity.  It 
involves  a  substantial  matter  of  right.  A  judg- 
ment has  been  entered  against  the  defendants 
without  authority.  The  statute  does  not  ap- 
ply to  such  a  case.  Dederick  v.  Richley,  19 
Wend.,  108.  The  defendants  have  lost  no  time 
in  making  the  motion  after  they  were  informed 
of  the  judgment. 

This  is  not  a  case  for  leaving  the  defendants 
to  an  action  against  the  attorney  who  appeared 
in  their  names  and  confessed  the  judgment. 
The  plaintiffs  were  parties  to  that  transaction. 
They  did  what  the  creditor  always  does  in 
such  cases,  presented  the  warrant,  and  request- 
ed the  attorney  to  act  under  it.  Although  it  is 
probable  that  neither  they  nor  the  attorney 
supposed  they  were  doing  a  wrong,  yet  a 
wrong  was  done;  and  as  the  plaintiffs  were 
*concerned  in  it,  they  can  claim  no  [*259 
benefit  under  it.  It  is  not  like  a  case  where  an 
attorney  appears  and  acts  for  a  defendant.with- 
out  any  knowledge  on  the  part  of  the  plaintiff 
that  the  attorney  is  acting  without  authority. 

Motion  granted. 

Cited  in-3  T.  &  C.,  72;  13  How.  Pr.,46, 144;  47 
How.  Pr.,  145 ;  12  Leg.  Obs.,  93 ;  18  Wis.,  594 ;  20  Wis., 
269,  641 ;  9  Kan.,  679  ;  20  Minn..  177. 


SLOCUM  v.  LANSING. 

Where  a  defendant  paid  the  costs  of  the  circuit 
and  of  the  motion,  upon  obtaining  a  new  trial  on 
payment  of  costs,  and  afterwards  had  judgment  as 
in  case  of  nonsuit  in  his  favor ;  held,  that  he  was 
not  entitled  to  tax  his  own  costs  of  the  application 
for  a  new  trial. 

pOSTS.  The  cause  was  tried  in  March,  1839, 
\J  when  the  plaintiff  obtained  a  verdict.  The 
defendant  made  a  case,  and  obtained  a  new 
trial,  on  payment  of  costs;  and  he  paid  the 
plaintiff's  costs  of  the  circuit  at  which  the 
cause  was  tried,  and  the  costs  of  opposing  the 
motion  for  a  new  trial.  The  defendant  after- 
wards obtained  a  judgment  as  in  case  of  non- 
suit, and  in  his  bill  of  costs  charged  and  had 
taxed  all  his  own  costs  on  the  application  for 
a  new  trial,  amounting  to  $107.81. 

Mr.  S.  Stevens,  for  plaintiff,  moved  for  a 
re-taxaiion  of  the  costs,  and  that  the  sum  of 
$107.81  be  deducted  from  the  bill  as  taxed. 

Mr.  M.  T.  Reynolds,  for  defendant. 
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By  the  Court,  Bronson,  Ch.  J.  As  the  de- 
fendant was  required  to  pay  costs,  the  grant- 
ing of  the  new  trial  must  have  been  considered 
a  matter  of  favor,  rather  than  of  strict  right; 
and  the  defendant  cannot  be  entitled  to  the 
costs  of  his  proceedings  to  obtain  the  favor,  (a) 

Motion  granted. 
Cited  in— 4  How.  Pr.,  30 ;  53  How.  Pr.,  254. 

(a)  So  where  a  plaintiff  pays  costs  of  a  circuit  for 
not  proceeding  to  trial  pursuant  to  notice,  and  aft- 
erwards recovers  in  the  suit,  he  cannot  tax  his  own 
26O*]  costs  of  that  *circuit.  Linacre  v.  Lush,  3 
Wend.,  305.  But  where  a  new  trial  is  granted  at  the 
instance  of  the  plaintiff,  the  costs  to  abide  the  re- 
sult, and  the  defendant  recovers,  he  is  entitled  to 
his  costs  of  opposing'  the  motion  for  a  new  trial. 
Coon  v.  Thurman,  2  Hill,  357. 


WILLARD  ET  AL.  v.  HARBECK  ET  AL. 

_ZV on- Attendance  of  Referee — Costs  —  Attorney's 
Fees. 

Where  a  hearing  before  referees  falls  through,  on 
account  of  the  non-attendance  of  one  of  the  refer- 
ees, the  party  who  succeeds  is  entitled  to  tax  an  at- 
torney's fee  and  a  counsel  fee,  for  attending  pre- 
pared for  trial ;  and  also  subpoenas,  tickets  and  the 
fee  for  serving  them,  and  witness"  fees. 

An  attorney  who  prosecutes  or  defends  his  own 
suit  in  person,  may  tax  attorney's  fees  as  in  other 
cases,  except  a  retaining  fee,  which  is  not  taxable. 

MOTION  by  defendants  for  re-taxation  of 
costs.  The  plaintiffs  recovered  on  a  hear- 
ing before  referees.  The  first  meeting  of  the 
referees  was  held  pursuant  to  notice,  October 
14,  1844,  when  tne  referees  were  sworn,  and 
adjourned  to  December  5;  on  which  day  the 
hearing  fell  through  in  consequence  of  the  ab- 
sence of  one  of  the  referees.  The  plaintiffs 
again  noticed  for  hearing  January  24,  1845, 
when  the  hearing  again  failed  for  the  same 
cause.  The  same  thing  happened  again  June 
20.  The  cause  was  noticed  again  for  Decem- 
ber 22,  when  the  hearing  commenced,  and  af- 
ter having  been  continued  on  several  days,  and 
after  several  adjournments,  the  referees  made 
their  report  in  April,  1846.  The  plaintiffs 
charged  an  attorney  and  counsel  fee  amounting 
to  $6  for  each  time  that  they  attended  in  pur- 
suance of  a  new  notice  of  hearing,  although 
the  hearing  fell  through.  They  also  charged 
subpoenas,  tickets  and  serving  for  each  of 
those  occasions,  on  proof  that  the  services  were 
rendered.  Witnesses'  fees  were  also  charged, 
on  proof  that  they  were  subpoenaed  and  at- 
tended at  those  times. 

Mr.  J.  Pierson,  for  defendants. 

Mr.  J.  D.  Willard,  for  plaintiffs. 

261*]       *By  the  Court,  Bronson,  Ch.  J. 

The  appointed  hearing  fell  through  several 
times  without  any  fault  on  the  part  of  the 
plaintiffs,  and  we  see  no  reason  why  they 
should  not  be  allowed  the  costs  of  preparing 
and  attending  on  those  occasions.  They  would 
have  had  costs  if  a  circuit  had  failed,  and  there 
is  no  difference  in  principle  between  the  two 
cases. 

It  is  objected  that  as  the  plaintiffs  are  at- 
torneys they  cannot  have  a  fee  for  attendance. 
An  attorney  cannot  charge  a  retaining  fee  in 
his  own  suit,  because  he  is  not  retained;  but 
attending  a  circuit  or  hearing  before  referees 
is  like  any  other  service  rendered,  such  as 
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drawing  papers,  which  an  attorney  may  charge 
in  his  own  suit.     As  respects  these  objections 
the  motion  for  a  re-taxation  must  be  denied. 
Ordered  accordingly. 
Cited  in— 4  How.  Pr.,  30 ;  33  N.  J.  E.,  58. 


BRADLEY 

v. 
BUR  WELL  ET  AL.,  Executors  of  GOULD. 

Costs  against  Executor. 

Costs  cannot  be  given  against  an  executor  or  ad- 
ministrator where  the  claim  was  not  presented  with- 
in the  time  required  by  law  after  the  publication  of 
notice  to  creditors  to  present  their  claims,  though 
the  demand  arose  after  that  period  had  expired. 

Citations— 1  Den.,  276 ;  2  R.  S.,  88,  sec.  34 ;  613,  sees. 
4, 5  ;  618,  sees.  37,  41. 

pOSTS  against  executors.  In  January,  1832, 
Vj  the  plaintiff  and  the  testator  became  sure- 
ties in  a  bond  that  one  Smith  should  faithfully 
perform  his  trust  as  a  general  guardian  for 
one  Fuller,  an  infant.  In  August,  1834,  the 
testator  died,  and  the  defendants  soon  after- 
wards obtained  letters  testamentary  and  gave 
the  notice  provided  for  by  the  statute  requiring 
all  persons  having  claims  to  present  the  same 
within  six  months.  The  six  months  expired 
in  1835.  In  February,  1843,  it  was  ascertained 
and  determined  that  the  guardian  was  in  de- 
fault; and  a  suit  on  the  bond  was  soon  after- 
wards commenced  by  the  infant  against  the 
guardian  and  the  plaintiff  as  survivors  of  the 
intestate;  and  in  November,  1843,  judgment 
was  recovered  in  that  action  for  $2,347.55.  The 
plaintiff,  having  paid  the  judgment,  brought 
this  action  for  contribution,  and  judgment  has 
been  rendered  in  his  favor  for  one  half  the 
above  amount.  Before  commencing  the  action, 
*the  plaintiff  presented  the  claim  to  [*262 
the  executors  and  requested  them  either  to  pay 
or  refer,  but  they  refused  to  do  either.  They 
had  assets  then,  and  have  still. 

Mr.  E.  S.  Capron,  for  plaintiff,  moved  for 
costs,  to  be  levied  of  the  property  of  the  tes- 
tator. 

Mr.  X.  Hill,  Jr.,  for  defendants. 

By  the  Court,  Bronson,  Ch.  J.  It  has  been 
said,  though  it  was  not  then  necessary  to  de- 
cide the  question,  that  the  creditor  can  never 
recover  costs  where  the  claim  was  not  pre- 
sented to  the  executor  within  the  running  of 
the  six  months'  notice.  Bullock  v.  Bogardus, 
1  Den.,  276.  In  this  case  the  claim  was  not 
presented  within  the  six  month,  nor  until  more 
than  seven  years  had  elapsed,  for  the  obvious 
reason  that  until  the  plaintiff  paid  the  money 
in  1843  he  had  no  claim  to  present.  He  was 
only  a  co-surety  with  the  testator  in  a  bond 
upon  which  a  right  of  action  might  never  arise 
against  any  one.  Does  the  statute  apply  to 
such  a  case,  which  could  hardly  have  been  in 
the  mind  of  the  law-makers?  There  is  force  in 
the  argument  of  the  plaintiff's  counsel,  that 
the  notice  is  addressed  to  "creditors,"  or  "per- 
sons having  claims  against  the  deceased;"  2  R. 
S. ,  88,  sec.  34;  and  as  the  plaintiff  was  not  a 
creditor,  and  had  no  claim  at  that  time,  he 
does  not  fall  within  the  influence  of  the  41st 
section,  which  regulates  the  recovery  of  costs; 
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and  if  the  case  is  not  within  that  section,  it 
then  comes  under  the  general  provision  for 
costs  in  all  cases  where  debt  or  damages  are 
recovered.  2  R.  S.,  613,  sees.  4,  5;  Id.,  618, 
sec.  37.  But  we  think  the  language  of  the  41st 
section  is  too  broad  to  be  got  over.  It  provides, 
that  no  costs  shall  be  recovered  against  execu- 
tors in  any  suit  at  law,  "  unless  it  shall  appear 
that  the  demand  on  which  the  action  was 
founded  was  presented  within  the  time  afore- 
said." There  are  no  qualifying  words,  and  we 
cannot  make  an  exception,  however  probable 
it  may  be  that  an  exception  would  have  been 
made,  had  a  case  like  this  been  thought  of  by 
the  law-makers. 

Motion  denied. 

Cited  in— 29  Hun,  656 ;  4  How.  Pr.,  218 ;  6  How.  Pr., 
78 ;  16  How.  Pr.,287 ;  9  Bos.,  693 ;  3  Daly,  246. 


263*]  *CLUTE  &  CLUTE  «.  CLUTE. 

Time —  When  Court  Will  Not  Inquire  Into  Frac- 
tions of  Day. 

The  court  will  not  inquire  into  the  fractions  of  a 
•day  in  order  to  determine  whether  a  judgment  rec- 
ord upon  bond  and  warrant  of  attorney  was  filed  be- 
fore the  execution  was  issued,  where  the  setting 
aside  of  the  execution  would  let  in  a  general  assign- 
ment which  the  defendant  intended  to  be  subject  to 
the  execution,  and  where  the  delay  in  filing  the  rec- 
ord was  attributable  to  accident. 

Citation— 3  Cow.,  19. 

JUDGMENT  for  the  plaintiffs  by  virtue  of  a 
*J  bond  and  warrant  of  attorney,  with  a  con- 
sent that  execution  might  issue  immediately, 
was  perfected  on  the  16th  of  May  last.  The 
bond  and  warrant  were  executed,  and  the  pa- 
pers for  the  purpose  of  entering  the  judgment 
were  prepared  and  the  record  was  signed  May 
15.  The  papers  were  sent  from  Schenectady 
to  the  clerk's  office  in  Albany  by  the  nine 
o'clock  morning  train  of  cars  on  the  16th;  and 
should,  in  the  usual  course  of  things,  have 
been  received  at  the  clerk's  office  by  or  before 
noon.  But  for  some  reason  the  judgment  was 
not  docketed  until  3  o'clock  P.  M.  At  2  o'clock 
P.  M.  of  that  day  the  plaintiff's  attorney,  sup- 
posing the  judgment  had  been  perfected,  is- 
sued &fi.  fa.  to  the  sheriff  of  Schenectady  Co., 
who  went  to  the  defendant's  store  about  ten 
minutes  after  receiving  the  execution;  but 
made  no  levy  at  that  time.  At  8  o'clock  in  the 
evening  the  sheriff  returned,  made  a  levy,  and 
closed  the  store.  About  two  hours  afterwards 
the  defendant  executed  a  general  assignment 
of  his  property  for  the  benefit  of  creditors. 
There  was  a  great  number  of  affidavits  in  re- 
lation to  the  time  of  making  the  levy. 

Messrs.  F.  S.  Edwards  and  M.  T.  Reyn- 
olds, on  behalf  of  the  defendant  and  the  as- 
signees, moved  to  set  aside  the  execution  for 
irregularity;  the  same  having  been  issued  be- 
fore the  judgment  was  perfected.  They  cited 
2  R.  S.,  360,  sec.  11;  Marvin  v.  Herrick,  5 
Wend.,  109;  Butler  v.  Lewis,C.  P.,  10  Id.,  541. 

Messrs.  S.  H.  Johnson  and  S.  Stevens. 
for  plaintiffs,  cited  Walters  v.  Sykes,  22  Wend., 
566;  Small  v.  McCJiesney,  3  Cow.,  19. 

264*]  *By  the  Court,  Bronson,  Ch.  J. 
On  looking  into  the  papers  I  am  satisfied  that 
at  the  time  the  judgment  was  confessed,  and 


for  several  days  afterwards,  the  defendant  in- 
tended to  give  the  plaintiffs  a  preference  over 
his  other  creditors.  His  mind  has  changed 
since  that  time.  If  the  execution  stands,  the 
intention  of  the  parties  will  be  carried  into  ef- 
fect; if  set  aside,  their  intention  will  be  de- 
feated. Although  in  consequence  of  some 
accident  the  execution  was  issued  too  soon  by 
an  hour,  it  was  not  levied  nor  was  anything 
done  under  it  until  several  hours  after  the  judg- 
ment had  been  perfected.  As  a  general  rule 
the  court  does  not  inquire  into  the  fractions  of 
a  day,  except  for  the  purpose  of  guarding 
against  injustice;  and  that  rule  has  been  ap- 
plied in  a  case  like  this.  Small  v.  McChesney, 
3  Cow.,  19.  No  injustice  will  be  done  by  al- 
lowing the  execution  to  stand. 
Motion  denied. 

Cited  in— 4  Denio,  243 ;  4  N. Y.,  418 ;  5  How.Pr.,  200 ; 
6  How.  Pr.,  288 ;  61  How.  Pr.,  393 ;  80  Ind.,  46. 


PHELPS 

v. 

THE    FIRST  REFORMED  PROTESTANT 
DUTCH  CHURCH  OF  FORT  PLAIN. 

The  bond  required  on  the  allowance  of  a  writ  of 
error  can  in  no  case  be  less  than  $150,  though  there 
be  an  order  to  stay  execution,  and  though  the  judg- 
ment be  less  than  half  that  amount. 

BAIL  in  error.  Phelps  brought  a  writ  of 
error  to  the  Montgomery  C.  P.,  to  reverse 
a  judgment  which  the  Church  had  recovered 
against  him  of  $20.  He  gave  bond  in  the  pen- 
alty of  $250,  and  had  an  order  staying  proceed- 
ings on  the  judgment.  The  defendants  in 
error  excepted  to  the  sureties.  The  plaintiff 
thereupon  executed  a  new  bond  in  the  penalty 
of  $50,  with  new  sureties,  who  justified.  A 
copy  of  the  affidavit  of  justification  was  served 
on  the  defendants'  attorney.  The  defendants 
then  applied  to  a  judge  and  obtained  an  order 
superseding  the  writ  of  error. 

*Mr.  J.  H.  Cook,  for  plaintiff  in  [*265 
error,  moved  to  set  aside  the  order  of  the  judge 
superseding  the  writ  of  error  for  irregularity. 
He  insisted  that  as  the  penalty  of  the  new  bond 
was  more  than  double  the  amount  of  the  judg- 
ment, there  was  a  full  compliance  with  the 
statute.  2  R.  S. ,  595,  sec.  27. 

Mr.  D.  G.  Lob  dell,  for  defendants  in  er- 
ror. 

By  the  Court,  Bronson.  Ch.  J.  Although 
the  new  bond  may  be  within  the  letter  of  the 
statute,  I  cannot  think  it  within  the  intention 
of  the  law-makers.  When  the  writ  of  error 
is  returnable  in  this  court,  and  is  not  intended 
to  operate  as  a  stay  of  execution,  the  penalty 
must  be  $150.  But  when  the  writ  is  intended 
to  operate  as  a  stay,  the  penalty  of  the  bond 
must  be  "at  least  double  the  sum  recovered  by 
such  judgment."  It  is  difficult  to  suppose  that 
the  Legislature  intended  to  require  bail  in  all 
cases  to  $150,  although  no  delay  is  asked;  and 
yet  that  delay  may  be  had  in  many  cases,  on 
giving  bail  to  a  much  smaller  amount.  In  this 
instance  the  judgment  is  $20.  But  we  have 
had  a  case  before  us  on  error,  where  the  recov- 
ery in  the  court  below  was  two  cents.  If  the 
counsel  for  the  plaintiff  in  error  is  right,  the 
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penalty  of  the  error  bond  in  that  case  might 
have  been  four  cents.  Upon  a  reasonable  con- 
struction of  the  statute,  I  think  the  penalty  of 
the  error  bond  can  never  be  less  than  $  150. 

Jewett,  J.,  dissented. 
Motion  denied. 


266*]  *ALEXANDER  t>.  CARPENTER. 

The  plaintiff's  attorney  is  not  liable  for  the  de- 
fendant's costs,  where  the  plaintiff  removed  from 
the  State  pending  the  suit,  but  only  where  he  was 
a  non-resident  when  it  was  commenced. 

Citation— 2  B.  S.,  620,  sees.  1,  7. 

MR.  A.  K.  Hadley,  for  defendant,  moved 
for  an  order  that  the  plaintiff's  attorney 
pay  $100  of  the  costs  -which  had  been  adjudged 
to  the  defendant  in  this  action,  on  the  ground 
that  the  attorney  had  proceeded  in  the  cause 
after  the  plaintiff  had  removed  out  of  the  State, 
and  without  filing  security  for  costs.  The 
plaintiff  was  a  resident  of  this  State  at  the  time 
the  suit  was  commenced  ;  but  soon  after  re- 
moved out  of  the  State.  The  suit  went  on,  and 
the  defendant  finally  had  judgment  to  recover 
his  costs,  which  were  taxed  at  $111.25. 

Mr.  J.  Pierson,  contra. 

» 

By  the  Court,  Bronson.  Ch.  J.  Prior  to 
1880,  there  was  neither  any  statute  nor  com- 
mon law  which  rendered  the  attorney  liable 
for  costs,  when  he  commenced  a  suit  for  a  non- 
resident plaintiff,  nor  when  he  proceeded  with 
the  suit  after  the  plaintiff  had  removed  from 
the  State,  without  tiling  security  for  costs. 
Both  of  those  cases  were  provided  for  by  the 
14th  Rule  of  January  Term,  1799.  In  the  late 
revision  of  the  laws,  the  Legislature  seems  to 
have  thought  that  the  court  had  been  too  hard 
upon  the  lawyers,  and  it  was  provided  that  the 
attorney  should  be  liable  for  costs  when  the 
plaintiff  should  not  be  a  resident  of  the  State 
at  the  commencement  of  the  suit.  But  he  was 
not  made  answerable  where  the  plaintiff  re- 
moved out  of  the  State  after  the  suit  was  com- 
menced. 2  R.  S.,  620,  sees.  1,  7.  After  the 
Legislature  undertook  the  regulation  of  the 
matter,  the  rule  which  has  been  mentioned  was 
abolished  ;  and  since  1830,  there  has  been  no 
law  nor  rule  of  court  making  the  attorney  lia- 
ble for  costs  in  a  case  like  this. 

Motion  denied. 

Cited  in— 9  How.  Pr.,  271 ;  3  Sandf .,  530 ;  Co.  R.  N. 
S.,  115. 


267*]    *CUSICK  t>.  COHEN  ET  AL. 

A  defendant  in  replevin  who  excepts  to  the  sure- 
ties taken  by  the  sheriff  need  not  enter  the  excep- 
tion on  the  bond  or  on  the  writ,  but  may  file  it  in 
the  clerk's  office. 

MR.  P.  Caggep,  for  defendants,  moved  for 
judgment  of  discontinuance  in  replevin, 
because  the  plaintiff's  sureties  taken  by  the 
sheriff  on  receipt  of  the  writ  had  not  justified. 
The  defendants  filed  an  exception  to  the  sure- 
ties with  the  clerk  of  the  court,  and  gave  due 
notice. 

Mr.  J.  Percy,  for  plaintiff,  objected  that 
the  exception  was  not  sufficient.  It  should 
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have  been  entered  on  the  bond  taken  by  the 
sheriff,  or  on  the  writ  of  replevin. 

By  the  Court,  Bronson,  Ch.  J.  The  bond 
remains  with  the  sheriff,  and  I  do  not  think 
the  defendant  is  obliged  to  seek  him  in  order 
to  make  an  exception  to  the  sureties;  and  I  see 
no  reason  for  requiring  the  exception  to  be  in- 
dorsed on  the  writ.  It  is  enough  that  it  be 
filed  with  the  clerk  of  the  court.  The  defend- 
ants are  regular,  but  the  plaintiff  may  be  re- 
lieved on  terms. 

Ordered  accordingly. 


GROSVENORET  AL.  t>.  ROGERS  ET  AL. 

Recovery  Insufficient  to   Carry  Costs — Tender, 
"When  Must  Include  Costs. 

In  a  suit  on  a  bond  in  a  penalty  of  more  than  $50, 
where  there  has  been  a  trial  and  a  report  of  referees 
assessing  the  damages  at  less  than  $50,  the  plaintiff 
will  not  be  compelled  to  accept  a  tender  of  the  dam- 
ages, without  costs,  upon  the  footing  of  a  settle- 
ment within  the  equity  of  the  statute.  2  R.  S.,  616, 
sec.  21,  but  may,  notwithstanding  the  tender,  enter 
up  judgment  for  the  penalty  with  costs. 

DEBT  on  bond,  in  the  penal  sum  of  $82.64, 
conditioned  that  Rogers,  who  had  been 
committed  to  the  jail  limits  in  the  City  of  N. 
*Y.,  on  a  precept  for  the  sum  of  $41.32,[*268 
should  remain  a  true  and  faithful  prisoner,  etc. 
The  plaintiffs  for  whose  benefit  the  precept 
was  issued,  took  an  assignment  of  the  bond 
and  commenced  this  action  in 'January,  1845, 
and  in  their  declaration  alleged  for  a  breach 
of  the  condition  of  the  bond  that  Rogers  did 
not  remain  a  true  and  faithful  prisoner,  but  es- 
caped. The  suit  was  defended  on  the  ground 
that  there  had  been  no  escape.  After  the  cause 
had  been  several  times  upon  the  circuit  calen- 
dar, it  was  referred  to  a  sole  referee,  who, 
after  twenty  meetings,  reported  in  favor  of  the 
plaintiffs,  on  the  18th  of  July  last,  and  assessed 
their  damages  at  $47.32.  The  plaintiffs'  costa 
in  the  suit  by  this  time  amounted  to  about 
$200.  July  25,  the  defendants  tendered  the 
plaintiffs  $47.50  in  full  settlement  and  dis- 
charge of  the  action  ;  but  the  tender  was  re- 
fused. 

Mr.  I.  Harris  now  moved  that  the  defend- 
ants be  allowed  to  pay  the  sum  of  $47.50  into 
court,  and  thereupon  that  all  proceedings  on 
the  part  of  the  plaintiffs  be  perpetually  stayed. 
He  cited  2  R.  S.,  616,  sec.  21;  Wells  v.  Feeter, 
5  Wend.,  133  ;  Howev.  Goodrich,  18  Wend., 
560. 

Mr.  M.  T.  Reynolds,  for  plaintiffs,  cited 
People  v.  Sterriburg,  1  Den.,  635. 

By  the  Court,  Bronson,  Ch.  J.  The  ques- 
tion is,  whether  the  plaintiffs  must  accept  the 
damages  and  lose  the  costs  ;  or  whether  they 
are  at  liberty  to  proceed  and  enter  judgment 
for  the  penalty  of  the  bond,  which  will  carry 
costs.  The  statute  only  denies  costs  when  & 
suit  upon  contract  "is  settled  before  judgment, 
and  the  sum  actually  due  and  admitted"  is  Hot 
sufficient  to  carry  costs.  This  language  plain- 
ly imports  the  assent  of  both  parties.  But  pro- 
ceeding on  the  equity  of  the  statute,  the  plaint- 
iff has  sometimes  been  compelled,  in  actions 
upon  penal  bonds,  to  accept  the  amount  due 
by  the  condition,  without  costs.  But  it  ha& 

DENIO  3. 


1846 


SANDFORD  v.  SINCLAIR. 


268 


been  in  cases  where  the  amount  could  be  as- 
certained by  mere  computation  ;  and  where 
269*]  the  plaintiffs'  *right  to  recover  had 
not  been  litigated  before  the  tender  was  made. 
In  this  case  the  defendants  have  contested  the 
plaintiffs'  right  to  recover  for  a  year  and  a  half; 
and  now,  after  a  report  against  them,  and  on 
the  eve  of  a  judgment,  they  propose  to  pay  the 
damages  assessed  by  the  referee,  and  leave  the 
plaintiffs  to  bear  the  costs  of  the  litigation. 
The  case  is  neither  within  the  letter  nor  the 
equity  of  the  statute. 
Motion  denied. 


SANDFORD  t>.  SINCLAIR. 

Practice  —  Plea,  Puis  Darrein  Continuance  — 
Non-consent  to  Plaintiffs  Discontinuance  with- 
out Costs  —  Discharge  oj  Defendant  in  Bank- 
ruptcy —  Pleading  Discharge  —  When  Not  Al- 
lowed. 

A  plea  puis  darrein  continuance  should  be  pleaded 
on  the  first  day  of  the  next  term  after  the  new  mat- 
ter of  defense  arose. 

But  if  a  circuit  intervenes  before  the  term,  it 
must  be  pleaded  there  in  order  to  prevent  a  trial. 

When  pleaded  seasonably  it  is  matter  of  right  and 
cannot  be  rejected  either  at  the  circuit  or  the  term. 

When  offered  out  of  time  the  plaintiff  may  refuse 
to  receive  it  and  the  judge  at  the  circuit  may  dis- 
regard it. 

Where  the  defendant  has  allowed  the  time  for 
putting  in  such  a  plea  to  elapse,  though  he  may  be 
relieved  upon  terms,  he  will  not  after  a  delay  of 
three  years  be  permitted  to  put  in  the  plea  nunc  pro 
tune. 

And  where  the  defendant,  having  obtained  a  dis- 
charge under  the  Bankrupt  Act  after  issue  joined, 
refused  to  allow  the  plaintiff  to  discontinue  with- 
out costs  and  successfully  resisted  a  motion  made 
by  the  plaintiff  for  that  purpose,  and  then  after 
C9nsiderable  delay  applied  for  leave  to  plead  his 
discharge  puis  darrein  continuance;  held,  that  he 
had  elected  to  abide  by  his  first  defense  and  was  not 
entitled  to  relief. 

Citations—  18  Johns.,  336  :  1  Johns.  Gas.,  133. 


suits  in  favor  of  the  plaintiff, 
against  different  defendants,  all  turning 
on  the  same  question,  were  depending  in  this 
court;  and  on  the  trial  of  one  of  the  actions, 
against  Halsey,  in  June,  1842,  the  plaintiff  was 
nonsuited.  A  stipulation  was  thereupon  en- 
tered into  in  all  of  the  suits,  of  which  this  is 
one,  that  in  case  a  new  trial  in  the  Halsey  suit 
should  be  denied  on  a  motion  which  the  plaint- 
iff proposed  to  make  on  a  bill  of  exceptions, 
then  the  defendants  in  all  the  other  suits  might 
enter  judgment,  as  in  case  of  nonsuit,  unless 
27O*]  the  plaintiff  should  bring  *error.  If  a 
new  trial  should  be  granted  in  the  Halsey  suit, 
then  the  agreement  was,  that  the  causes  "shall 
be  considered  as  standing  for  trial  as  they  now 
do."  If  a  new  trial  should  be  denied  in  the 
Halsey  suit,  and  the  plaintiff  should  bring  er- 
ror, then  the  other  causes  "shall  stand  as  they 
now  do  uniil  the  decision  of  the  said  cause  of 
Halsey"  in  the  Court  of  Errors;  if  the  judg- 
ment of  the  Supreme  Court  should  be  affirmed, 
then  the  defendants  in  the  other  suits  might 
enter  judgments  as  in  case  of  nonsuit;  but  if 
the  judgment  should  be  reversed,  "then  the 
said  other  causes  shall  stand  for  trial  as  they 
now  do." 

In  May  Term,  1843,  a  new  trial  in  the  Hal- 
sey suit  was  denied  by  this  court;  and  the 
plaintiff  brought  a  writ  of  error.  July  17,  1843, 
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the  defendant  in  this  suit  obtained  his  dis- 
charge as  a  bankrupt.  In  September  follow- 
ing, the  plaintiff  addressed  a  note  to  the  de- 
fendant, saying,  he  had  heard  of  the  discharge; 
that  if  the  defendant  availed  himself  of  it  in 
this  suit,  it  would  entitle  the  plaintiff  to  dis- 
continue without  costs;  that  the  plaintiff  was 
willing  at  once  to  dismiss  the  suit,  or  if  the  de- 
fendant would  not  set  up  his  discharge,  the 
plaintiff  was  content  to  risk  the  event;  and 
that  unless  the  defendant  consented  to  a  dis- 
continuance, or  waived  his  discharge,  the 
plaintiff  would  move  the  court  for  leave  to  dis- 
continue. The  defendant  consulted  his  coun- 
sel on  the  subject  of  the  note,  but  returned  no 
answer;  and  the  plaintiff  afterwards  made  a 
motion  for  leave  to  discontinue  without  costs, 
which  motion  was  opposed  by  the  defendant, 
and  was  denied  in  December,  1843,  on  the 

S'ounds  stated  in  the  report  of  the  case.  6 
ill,  250. 

In  December,  1845,  the  judgment  of  this 
court  in  the  Halsey  case  was  reversed  by  the 
Court  of  Errors.  On  the  1st  of  June  last,  the 
plaintiff  noticed  this  cause  for  trial,  at  the  Os- 
wego  Circuit,  which  was  held  on  the  22d  day 
of  that  month.  June  19,  the  defendant  filed 
and  served  a  plea,  purporting  to  be  puis  dar- 
rein continuance,  setting  up  his  bankrupt  dis- 
charge; and  the  plea  was  verified  by  affidavit. 
The  plaintiff  refused  to  receive  the  plea;  and 
the  parties  went  to  the  circuit.  The  defend- 
ant there  tendered  another  plea  puis,  etc.,  of 
his  discharge,  *  which  was  verified  by  [*271 
affidavit;  but  the  judge  refused  to  receive  it, 
because  it  had  not  been  pleaded  in  proper 
time.  The  plaintiff  thereupon  proceeded,  the 
defendant  not  appearing,  and  took  a  verdict 
for  $4,568.73. 

Messrs.  J.  Cleveland  and  C.  P.  Kirk- 
land,  for  defendant,  moved  to  set  aside  the 
inquest  for  irregularity.  They  insisted  that 
the  plaintiff  was  bound  to  receive  the  plea, 
though  pleaded  out  of  time,  and  that  the  judge 
at  the  circuit  had  no  discretion  to  reject  it. 
They  cited  1  Chit.  PI.,  570;  5  Taunt.,  333;  1 
Wend.,  89;  3  T.  R.,  554;  1  Str.,  492;  2  Wils., 
137;  Mansfield,  Demr.,  87;  1  Stark.,  62;  3Cai., 
172;  9  Johns..  250;  1  Burrell,  Pr.,423;  9  Johns., 
255;  WId.,  161;  19  Wend.,  639.  If  the  mo- 
tion failed  on  the  ground  of  irregularity,  the 
defendant  then  asked  leave  to  plead  the  dis- 
charge as  of  the  proper  time,  nunc  pro  tune, 
or  for  some  other  relief,  upon  such  terms  as 
the  court  should  prescribe. 

Messrs.  N.  Hill.  Jr.,  and  S.  Stevens,  for 
plaintiff,  cited  3  Wend. ,310;  Grah.  Pr.,  296;  7 
Johns.,  194;  1  Cai.,  42;  2  Watts.,  458;  1  Archb. 
Pr.,  177;  Sayer,  268;  5  D.  &  R.,  521;  3  Barn. 
&  C.,  612;  2  Cr.  &  M.,  384;  2  Roll.  Abr.,  630, 
pi.  9,  10;  8.  C.,  Yelv.,  180;  Bull.  N.  P.,  309; 
Com.  Dig.,  Abatement,  I,  24;  2  Smith,  396. 
Several  matters  were  stated  in  the  papers,  and 
urged  by  the  counsel,  against  permitting  the 
defendant  now  to  set  up  his  discharge.  They 
cited  18  Johns.,  336;  1  Johns.  Gas.,  133;  9 
Johns.,  592;  6  Cow.,  596;  1  Id.,  427. 

By  the  Court,  Bronson,  Ch.  J.  A  plea  puis 
darrien  continuance  should  be  pleaded  on  the 
first  day  of  the  term  next  after  the  new  matter 
of  defense  arose;  but  if  there  is  a  circuit  in  the 
meantime,  a  trial  can  only  be  prevented  by 
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putting  in  the  plea  at  the  circuit.  When  the 
plea  comes  in  due  time,  it  is  matter  of  right; 
and  neither  the  court  in  bank  nor  the  judge 
at  the  circuit  has  any  discretion  to  reject  it. 
But  as  such  pleas  are  often  resorted  to  for  the 
mere  purpose  of  delay,  the  defendant  is  held 
to  strict  rules.  If  he  do  not  plead  in  time,  it 
272*]  is  no  longer  *a  matter  of  right,  and  the 
plaintiff  may  refuse  to  receive  the  plea;  or,  if 
pleaded  at  the  circuit,  the  judge  may  in  his 
discretion  refuse  to  receive  it,  and  suffer  the 
trial  to  proceed.  Although  there  are  some  dicta 
in  the  books  which  look  the  other  way,  we 
think  this  the  only  safe  and  proper  rule. 

There  can  be  no  pretense  that  this  plea  was 
in  due  time.  If  we  say  nothing  of  the  period 
which  elapsed  between  the  granting  of  the  dis- 
charge in  July,  1843,  and  the  decision  of  the 
Court  of  Errors  in  December  last,  the  plea 
should,  beyond  all  question,  have  been  put  in 
at  the  last  January  Term;  and  yet  both  that 
and  the  May  Term  passed  without  any  offer 
to  plead.  The  plaintiff  has  clearly  been  reg- 
ular; and  the  only  remaining  question  is.wheth- 
er  the  defendant  should  be  relieved  on  terms. 

In  the  consideration  of  this  question,  it  is 
proper  to  inquire  how  much  delay  there  has 
been.  If  the  defendant  intended  to  rely  on  the 
discharge,  he  was  clearly  in  default  from  De- 
cember to  the  19th  of  June  last.  But  I  think 
the  discharge  should  have  been  pleaded  in  1843. 
It  is  said  that  the  defendant  was  precluded  by 
the  stipulation  from  pleading  until  after  the 
decision  of  the  Court  of  Errors  was  made  in 
the  Halsey  case.  But  that  is  an  error.  The 
object  of  the  stipulation  was,  to  make  the  other 
causes  abide  the  event  of  the  plaintiff's  motion 
for  a  new  trial  in  the  Halsey  cause;  and  if  a 
new  trial  should  be  denied  by  this  court,  then 
to  abide  the  event  in  the  Halsey  case  upon  a 
writ  of  error.  The  parties  could  not  have  in- 
tended to  preclude  the  defendant  from  plead- 
ing any  new  matter  of  defense  which  might 
arise  in  the  meantime.  True,  the  stipulation 
says,  that  pending  the  writ  of  error  the  causes 
"shall  stand  as  they  now  do."  But  that  meant 
no  more,  than  that  the  defendant  should  not 
proceed  to  judgment  prior  to  a  decision  by  the 
Court  of  Errors.  The  literal  reading  which  is 
now  urged  by  the  defendant,  would  be  fatal 
to  his  application  when  applied  to  another  part 
of  the  stipulation.  The  agreement  was,  that 
if  the  judgment  in  the  Halsey  suit  should  be 
reversed,  "then  the  said  other  causes  shall 
stand  for  trial  as  they  now  do."  If  the  words 
"as  they  now  do"  in  the  one  clause  would  pre- 
clude the  defendant  from  pleading  pending  the 
writ  of  error,  then  the  same  words  in  the  other 
273*]  *clause  will  preclude  him  from  plead- 
ing now;  and  this  with  the  other  causes  must 
"stand  for  trial  as  they  now  do;"  and  not  upon 
any  different  issue.  But  no  such  thing  was  in- 
tended. The  defendant  might  have  pleaded 
his  discharge  immediately  after  it  was  granted 
and,  consequently,  he  has  been  in  default  on 
that  subject  for  nearly  three  years. 

The  only  excuse  which  has  been  offered  for 
this  great  delay  is,  that  the  defendant  did  not 
know  until  June  last  that  it  was  necessary  to 
plead  the  discharge.  But  I  think  this  was  not 
the  true  reason  for  omitting  to  plead;  and  this 
leads  me  to  notice  another  feature  in  the  case. 
By  omitting  to  answer  the  plaintiff's  note  of 
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September,  1843,  and  afterwards  opposing  the 
plaintiff's  motion  for  leave  to  discontinue, 
without  costs,  the  defendant  virtually  decided 
not  to  plead  the  discharge,  but  to  take  his 
chance  of  a  favorable  result  in  the  Halsey 
cause,  which  would  entitle  him  to  a  bill  of 
costs  amounting  to  $300  or  $400,  as  was  stated 
in  the  papers  in  opposition  to  the  plaintiff's 
motion.  The  plaintiff  invited  a  termination 
of  the  suit  on  the  ground  of  the  defendant's 
bankruptcy,  which  would  have  given  costs  to 
neither  party.  But  as  the  defendant  already 
had  the  judgment  of  this  court  in  his  favor, 
and  confidently  expected  to  succeed  in  the 
Court  of  Errors,  he  refused,  in  effect,  to  set 
up  his  bankruptcy  as  a  ground  of  defense.  He 
elected  to  take  the  peril  of  an  adverse  decision 
in  the  Halsey  suit,  in  preference  to  the  loss  of 
a  large  bill  of  costs  by  setting  up  the  discharge. 
After  making  that  election,  the  defendant 
ought  to  abide  by  it. 

The  delay  alone,  as  it  is  without  a  sufficient 
excuse,  would  make  it  necessary  to  deny  the 
present  motion,  so  far  as  relates  to  the  plead- 
ing of  the  discharge.  Desobry  v.  Morange,  18 
Johns.,  336;  Valkenburgh  v.  Dederick,  1  Johns. 
Cas.,  133.  But  the  case  is  rendered  much 
stronger  against  the  defendant  by  the  fact, 
that  when  invited  to  set  up  his  discharge  as  an 
answer  to  the  suit  in  1843,  he  declined  the  of- 
fer in  the  expectation  of  gaining  an  advantage 
by  adopting  that  course. 

Although  the  motion  for  leave  to  plead  the 
discharge  must  be  denied,  yet  as  the  defendant 
thought  the  plaintiff  was  irregular  *in  [*274 
proceeding  at  the  late  circuit  and,  for  that 
reason,  omitted  to  set  up  what  he  deems  a  good 
defense  on  the  merits,  independent  of  the  dis- 
charge, we  think  the  verdict  should  be  set 
aside  on  payment  of  costs.  But  in  that  case, 
the  plaintiff  may  discontinue  without  costs,  if 
he  shall  so  elect. 

Ordered  accordingly. 

Cited  in-46  N.  Y.,  203 ;  59  N.  Y.,  236 ;  16  Abb.  Pr., 
271. 


STOCKING  ET  AL.  v.  HUNT. 

Constitutional  Law — Statute  Affecting  Remedy — 
Does  Not  Impair  Obligation  of  Contract. 

Where  the  law  has  conferred  an  extraordinary 
remedy  upon  a  class  of  creditors,  a  statute  taking 
away  such  remedy,  but  leaving:  the  ordinary  means 
for  the  collection  of  the  debt  in  full  force,  is  not, 
though  operating-  upon  existing  contracts,  a  law 

NOTE.— Constitutional  law— Obligation  of  contracts 
— Impairment  of— Alteration  of  remedies. 

The  State  may  make  any  change  in  the  remedy 
which  does  not  impair  the  obligation  of  the  con- 
tract. "Whatever  belongs  merely  to  the  remedy 
may  be  altered  according  to  the  will  of  the  State, 
provided  the  alteration  does  not  impair  the  obliga- 
tion of  the  contract ;  and  it  does  not  impair  it,  pro- 
vided it  leaves  the  parties  a  substantial  remedy,  ac- 
cording to  the  course  of  justice  as  it  existed  at  the 
time  the  contract  was  made."  Cooley,  Const.  Lim., 
348.  See,  also,  Bronson  v.  Kinzie,  42  U.  8.  (1  How.). 
311,  315i;  Sturges  v.  Crowninshield,  17  U.  S.  (4  Wh.), 
122,  200;  Ogdenv.  Saunders,  25  U.  S.  (12  Wh.),  213; 
Banks  v.  Quackenbush,  1  N.  Y.,  129;  8.  C.,  1  Den., 
128 ;  post,  p.  594 :  Conkey  v.  Hart,  14  N.Y.,  22 ;  Story 
v.  Furman,  25  N.Y.,  214 ;  Van  Rensselaer  v.  Snyder, 
9  Barb.,  302 ;  S.  C.,  13  N.  Y.,  299 ;  Van  Rensselaer  v. 
Ball,  19  N.  Y.,  100 ;  Van  Rensselaer  v.  Hays,  19  N. 
Y.,  68 ;  Guild  v.  Rogers,  8  Barb.,  502 ;  Litchfleld  v. 
McComber,  42  Barb.,  288 ;  Butler  v.  Palmer,  1  Hill, 
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impairing:  the  obligation  of  contracts  within  the  in- 
hibitory provision  in  the  Constitution  of  the  U.  S. 

Accordingly  held,  that  the  Act  of  1836,  Stat.,  p. 
369,  sec.  2,  repealing  the  provisions  of  the  Revised 
Statutes  allowing  a  landlord  to  claim  rent  out  of  the 
proceeds  of  property  seized  on  execution  on  the 
demised  premises,  was  valid  in  its  application  to 
leases  existing  when  the  Act  was  passed. 

The  Legislature  may  change  the  remedy  upon, 
but  not  the  terms  or  obligation  of  a  contract. 

Citations— 1  R.  S.,  746.  sec.  12 ;  Laws,  1846,  p.  369. 

MOTION  on  behalf  of  A.  Munson,  the  land- 
lord of  the  defendant,  for  a  rule  requiring 
the  sheriff  of  Oneida  to  pay  to  the  landlord 
two  quarters'  rent  of  premises  demised  to  the 
defendant  and  occupied  by  him,  out  of  money 
which  the  sheriff  had  made  on  a  sale  of  prop- 
erty of  the  defendant  on  the  demised  premises, 
by  virtue  of  afi.fa.  in  this  case. 

The  lease  to  the  defendant  was  made  in 
1841,  the  rent  payable  quarterly.  The  two 
quarters'  rent  claimed  were  payable  on  the 
first  days  of  May  and  August,  1846.  The  exe- 
cution was  issued  in  September,  1846,  and  the 
property  sold  the  same  month.  A  proper  affi- 
davit had  been  made,  and  due  notice  of  the 
claim  given  to  the  sheriff. 

Mr.  W.  J.  Bacon,  for  landlord.  The  land- 
lord had  a  right  to  distrain  for  the  rent,  al- 
though not  expressly  given  or  reserved  by  the 
275*]  *lease.  Woodf.  Land.  &  T.,  Lond. 
ed.  1804,  p.  380,  ch.  13,  see.  1;  1  R.  S.,  747, 
sec.  18.  The  remedy  now  sought  existed  when 
this  lease  was  made,  Id.,  746,  sec.  12,  and  the 
repeal  of  the  provision  by  the  Act  of  1846, 
Stat.,  p.  369,  could  not  destroy  a  right  which 
was  then  secured  by  a  previous  contract. 
These  parties,  that  is,  the  landlord  and  tenant, 
contracted  in  reference  to  the  law  as  it  then 
was,  and  that  contract  the  Legislature  had  no 
power  to  alter,  in  its  essence  or  as  to  any  rem- 
edy upon  it.  This  was  settled  by  the  case  of 
Bronson  v.  Kinzie,  1  How.,  311.  The  follow- 
ing cases  were  also  referred  to  :  Sturges  v. 
Crownimhield,  4  Wh.,122;  McMillan  v.  McNeill, 
Id.,  209;  Ogden  v.  Saunders,  12  Id.,  213;  Math- 
er v.  Bush,  16  Johns.,  233;  McCracken  v.  Hay- 
ward,  2  How.,  608.  The  counsel  also  said  that 
the  Act  repealing  the  provision  under  which 
this  proceeding  was  taken,  did  not,  in  its 
terms,  apply  to  existing  leases  and,  therefore, 
could  not  affect  this  case.  Quackenbush  v. 
Danks,  1  Den.,  128. 

Mr.  F.  Kernan,  contra.  This  remedy,  by 
notice,  is  one  of  several,  which  the  landlord 
had;  he  might  sue  or  distrain,  as  well  as  give 
notice  to  the  sheriff  when  he  was  enforcing  the 


rights  of  other  creditors  of  the  tenant.  The 
abolition  of  one  of  these  remedies  was  not  im- 
pairing the  obligation  of  the  contract;  that  was 
still  in  full  force.  The  landlord  could  sue;  the 
Legislature  had  not  attempted,  by  depriving 
him  of  this  remedy,  to  exempt  any  of  the  ten- 
ant's property  from  execution.  It  was  not  like 
the  case  of  Bronson  v.  Kinzie,  when  the  Legis- 
lature assumed,  in  effect,  to  destroy  all  remedy 
on  the  mortgage.  Nor  was  it  like  Quacken- 
bush v.  Danks,  where  the  attempt  was  to  ex- 
empt from  execution  property  which  was  li- 
able, when  the  contract  was  entered  into.  This 
was  a  mere  modification  of  the  remedies  which 
a  landlord  had  to  recover  his  rent;  or  rather  it 
deprived  him  of  one  remedy,  but  still  left  to 
him  the  ordinary  course  by  action,  saying 
nothing  about  his  right  to  distrain  for  the 
rent.  The  power  of  the  Legislature  for  this 
purpose,  was  supposed  to  be  clear  and  well 
settled.  Satterlee  v.  Matthewson,  2  Pet.,  380; 
*Bussingv.  Bushnell,  6 Hill, 382;  Green[*276 
v.  Biddle,  8  Wh.,  1;  1  Kent,  419-421. 

Bear dsley,  J. ,  after  consultation  with  the 
other  judges,  denied  the  motion.  He  said  they 
all  agreed  that  the  repealing  Act  was  valid  in 
reference  to  this  lease,  as  well  as  in  regard  to 
leases  made  after  its  passage.  The  controversy 
here,  he  added,  was  not  between  the  landlord 
and  his  tenant,  but  between  two  creditors  of 
the  tenant.  He  owed  each  of  them,  and  the 
struggle  was  for  a  preference  in  obtaining 
payment.  Under  the  statute,  1  R.  S.,  746,  sec. 
12,  the  landlord  had  the  vantage  ground,  but 
the  Legislature  of  last  winter  thought  that  un- 
reasonable, and  repealed  the  enactment  by 
which  it  was  conferred.  Laws,  1846,  p.  369. 
But  this  repealing  Statute  did  not  impair  the 
obligation  of  the  tenant  to  pay  rent,  nor  in  the 
slightest  degree  interfere  with  it.  He  might 
still  be  sued;  and  his  entire  property  was  as 
much  subject  to  execution  and  sale  for  the 
payment  of  this  rent,  since  the  repealing  Act 
was  passed  as  before. 

The  agreement  of  the  tenant  gave  no  such 
preference  to  the  landlord,  nor  could  it  be  se- 
cured in  that  way.  Here  was  the  tenant's  prop- 
erty, liable  to  be  taken  in  execution  by  any  of 
his  creditors.  These  plaintiffs  made  such  a 
levy,  and  so  far  had  made  themselves  secure. 
But  the  Revised  Statutes  had  given  a  prefer- 
ence to  a  landlord,  over  such  execution  credit- 
ors, and  this  was  an  undoubted  right  until  the 
last  session  of  the  Legislature.  Other  views 
then  prevailed,  and  the  repealing  Statute 


324 ;  Sullivan  v.  Brewster,  1  E.  D.  Smith,  681 ;  S.  C., 
8  How.  Pr.,  207 :  McLaren  v.  Pennington,  1  Paige. 
102 ;  Miller  v.  Moore,  1  E.  D.  S.,  739 ;  Morse  v.  Goold, 
11  N.  Y.,  281 :  Neass  v.  Mercer,  15  Barb.,  318 ;  Wa- 
termire  v.  Westover,  14  N.  Y.,  16 ;  Sanders  v.  H. 
Ins.  Co.,  44  N.  H.,  238 ;  Hollend  v.  Dickerson,  41 
Iowa,  367 ;  Keyon  v.  Stewart,  44  Pa.  St..  179 ;  Clark 
v.  Martin,  49  Pa.  St.,  299 ;  Chicago  Life  Ins.  Co.  v. 
Auditor,  101  111.,  82;  Hey  ward  v.  Judd,  4  Minn..  483: 
Smith  v.  Packard,  12  Wis.,  371 ;  Auld  v.  Butcher,  2 
Kan.,  135;  Oliver  v.  McClure.  28  Ark.,  555 ;  Garland 
v.  Brown.  23  Gratt.,  173;  Lord  v.  Chadbourne,  42 
Me.,  429;  McArthurv.  Goddin.  12  Bush..  274;  Bris- 
coe  v.  Anketell,  28  Miss.,  361 ;  Smith  v.  Bryan,  34 
111..  364 ;  Poster  v.  Essex  Bank,  16  Mass..  245 ;  Wales 
v.  Wales,  119  Mass.,  89. 

"Although  a  new  remedy  may  be  deemed  less  con- 
venient than  the  old  one.  and  may  in  some  degree 
render  the  recovery  of  debts  more  tardy  and  diffi- 
cult, yet  it  will  not  follow  that  the  law  is  unconsti- 
tutional." Bronson  v.  Kinzie,  42  U.  S.  (1  How.),  311, 
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316 ;  Green  v.  Biddle,  21  U.  S.  (8  Wh.),  1,  75,  76,  84 ; 
Beers  v.  Haughton,  34  U.  S.  (9  Pet.),  329 :  Tennes- 
see v.  Sneed,  96  U.  S.,  69  (Book  XXIV.,  Law.  ed.); 
Morse  v.  Goold,  11  N.  Y.,  281 ;  Smith  v.  Packard.  12 
Wis..  371 ;  Porter  v.  Mariner,  50  Mo.,  364 ;  Simpson 
v.  Savings  Bank,  56  N.  H.,  466 ;  Moore  v.  State,  43  N. 
J.  L.,  203 ;  Baldwin  v.  Newark,  38  N.  J.  L.,  158 ;  Hol- 
loway  v.  Sherman,  12  Iowa,  282 ;  Penrose  v.  Erie 
Canal  Co..  56  Pa.  St.,  46 ;  Coosa  R.  St.  B.  Co.  v.  Bar- 
clay, 30  Ala.,  120 ;  Smith  v.  Van  Gilder,  26  Ark..  527  ; 
Whitehead  v.  Latham,  83  N.  C.,  232;  Augusta  Bank 
v.  Augusta,  49  Me.,  507. 

A  statute  which  does  not  leave  a  substantial  reme- 
dy, or  which  takes  away  all  legal  remedy,  is  void  as 
impairing  the  obligation  of  the  contract.  Call  v. 
Hag-ger,  8  Mass.,  423,  430 ;  Penrose  v.  Erie  Canal  Co., 
56  Pa.  St.,  46 ;  Thompson  v.  Commonwealth,  81  Pa. 
St.,  314 ;  West  v.  Sansom,  44  Ga.,  295 ;  Johnson  v. 
Bond,  Hemp.,  533. 

For  a  full  discussion,  see  Cooley,  Const.  Lim.,  349- 
357,  443-447  (5th  ed.),  and  numerous  authorities  cited. 
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declared  that  this  preference  should  exist  no 
longer.  We  hold  that  the  Legislature  was 
fully  competent  to  pass  this  statute;  it  did  not 
touch  the  obligation  of  the  tenant's  contract. 
He  was  liable  on  it  as  before;  the  Legislature 
only  said  that  this  extraordinary  remedy,  giv- 
ing a  preference  to  a  landlord  over  an  execu 
tion  creditor,  was  unreasonable,  and  should 
not  be  continued. 

In  the  nature  of  things  there  is  a  distinction 
between  the  change  of  a  contract  and  a  change 
of  the  remedy  to  enforce  the  performance  of 
the  contract.  Under  the  Constitution  of  the 
277*]  U.  *S.,  the  former  power  is  denied  to 
the  several  States,  but  the  latter  exists  in  full 
force.  All  the  adjudged  cases  recognize  and 
proceed  upon  this  distinction.  The  question 
358 


now  before  the  court  has  no  reference  to  the 
contract  of  the  tenant;  the  statute  does  not  as- 
sume to  alter  or  modify  that.  The  landlord 
may  sue  and  enforce  payment  by  judgment 
and  execution,  if  property  can  be  found.  The 
repealing  Statute  interposes  no  obstacle.  It 
has  merely  deprived  him  of  an  advantage  given 
to  him  by  a  former  statute  over  execution 
creditors  of  the  tenant.  It  has  affected  the 
relative  rights  of  these  creditors,  but  has,  in  no 
sense,  touched  or  impaired  the  obligation  of 
any  contract  whatever. 
Motion  denied. 

Cited  in-11  N.  Y.,  288 :  13  N.  Y.,  306 ;  14  N.  Y.,  31 ; 
31  N.  Y.,  585;  16  Barb.,  510;  45  Barb.,  212;  44  How. 
Pr.,  343 :  16  Abb.  Pr.,  224 ;  36  N.  J.  L.,  277 ;  &5  Tex., 
214 ;  14  Am.  Rep.,  367, 370 ;  56  N.  H.,  470 ;  22  Am.Rep., 
494. 
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-279*]  *BURCKLE 

v. 
ECKART,  Impleaded  with  GIBB  ET  AL. 

Bill  in  Chancery — Before  Vice- Chancellor — Must 
Show  Jurisdiction — Venue — Lex  Loci. 

A  bill  in  chancery  must  show  on  its  face  that  the 
Vice-Chancellor  before  whom  it  is  filed  has  jurisdic- 
tion of  the  cause ;  and  if  jurisdiction  does  not  so  ap- 
pear the  decree  will  be  void. 

Where  a  bill  is  filed  to  compel  an  account  of  the 
profits  of  a  copartnership  transaction  in  the  manu- 
facture and  sale  of  flour,  the  subject-matter  of  the 
controversy  has  no  locality  within  the  purview  of 
the  statute  distributing  the  jurisdiction  of  matters 
In  equity  among:  the  vice-chancellors. 

Where  by  a  contract  executed  at  Oswego,  the 
complaint  was  to  manufacture  flour  at  that  place 
and  deliver  it  to  the  defendants  in  Canada  where 
they  resided,  who  were  to  dispose  of  it  there  and  ac- 
count for  the  net  profits,  and  a  bill  was  filed  before 
the  Vice- Chancellor  of  the  Fifth  Circuit,  for  an  ac- 
count ;  held,  that  the  cause  or  matter  did  not  arise 
within  the  Fifth  Circuit,  and  that  the  Vice-Chancel- 
lor had  no  jurisdiction. 

Where  a  contract  is  made  at  one  place  and  Is  to  be 
performed  at  another,  the  latter  is  the  location  of  a 
controversy  arising  upon  the  contract. 

Citations— 2  R.  8.,  168,  sec.  2;  15  Johns.,  121;  19 
Johns.,  33 ;  9  Cow.,  227  ;  Cow.  &  H.  Notes,  p.  826. 

A  SSUMPSIT,  tried  before  Edmonds.  C. 
1JL  Judge,  at  the  N.  Y.  Circuit  in  November, 
1845.  The  action  was  upon  a  written  agree- 
ment dated  March  2, 1841,  signed  by  the  plaint- 
iff and  by  James  Gibb& Co., which  is  set  forth 
28O*]  in  the  report  of  this  case,  *when  for- 
merly before  the  court,  in  1  Den.,  337.  It 
will  be  seen  from  the  case  as  re  ported,  that  the 
principal  question  upon  the  first  trial  was, 
whether  the  defendant,  Eckart.was  a  member 
of  the  firm  of  James  Gibb  &  Co. ,  and  that  a  ver- 
dict for  the  plaintiff  was  set  aside  because  the 
evidence  did  not  establish  that  fact.  On  the  sec- 
ond trial  the  plaintiff,  in  addition  to  the  proof 
he  had  before  given,  gave  in  evidence  an  exem- 
plification of  the  pleadings  and  proceedings 
and  the  decree  in  a  suit  in  the  Court  of  Chan- 
cery, before  the  Vice-  Chancellor  of  the  Fifth  Cir- 
cuit, between  the  parties  in  this  suit,  the  plaint- 
iff being  the  complainant.  The  bill  described 
the  plaintiff  as  a  resident  of  Oswego,  in  this 
State,  and  the  defendants  as  residents  of  Que- 
bec, in  the  Province  of  Lower  Canada.  It  set  out 
the  agreement  declared  on  in  this  suit,  which, 
it  averred,  was  executed  by  the  defendants,  by 
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and  under  the  name,  style  and  firm  of  James 
Gibb  &  Co.  The  object  of  the  bill  was  to  com- 
pel the  defendants  to  account  for  the  profits  of 
a  quantity  of  flour  which  the  plaintiff  had  de- 
livered at  Kingston  pursuant  to  the  contract. 
It  was  taken  as  confessed  for  the  want  of  an 
answer,  the  defendants  having  appeared  by  a 
solicitor.  The  decree,  which  was  entered  May 
20,  1845,  declared  that  the  defendants  entered 
into  the  contract  set  out  in  the  bill,  at  the  time 
of  its  date,  as  members  of  the  firm  of  James 
Gibb  &  Co. ,  and  that  the  parties  proceeded  in 
the  execution  of  the  provisions  contained  in  it 
until  October,  1841,  when  the  defendants  re- 
fused to  receive  any  more  flour  or  further  to 
perform  on  their  part,  the  complainant  having 
fully  performed  on  his  part  and  being  ready  to 
proceed  with  the  further  execution  of  the  con- 
tract; and  that  the  defendants  were  indebted 
to  the  complainant  in  $3,539.48,  for  one  third 
of  the  net  profits  of  flour  delivered  under  the 
contract  and  accepted  and  sold  by  the  defend- 
ants, which  sum  the  defendants  were  decreed 
to  pay  the  complainant,  together  with  the  costs 
of  the  suit.  Having  given  this  proof,  the 
plaintiff  offered  to  read  the  contract  in  evi- 
dence, to  which  the  defendants  objected,  on 
the  ground  that  it  had  not  been  proved  that 
the  defendant,  Eckart,  was  a  partner  with  the 
other  defendants,  or  that  he  was  a  party  to  the 
contract.  The  judge  overruled  the  objection 
and  the  contract  *was  read.  The  de-  [*281 
fendants'  counsel  excepted.  Other  evidence 
was  given,  and  the  judge  ultimately  charged, 
among  other  things,  that  the  decree  in  the 
chancery  suit  conclusively  settled  that  the  de- 
fendants were  partners  and,  as  such,  were  all 
parties  to  the  contract.  The  defendant's  coun- 
sel again  excepted.  Verdict  for  the  plaintiff. 
It  is  unnecessary  to  state  the  other  points 
made,  as  the  opinion  of  the  court  was  confined 
to  the  validity  and  effect  of  the  decree  in  chan- 
cery. The  defendants  moved  for  a  new  trial 
on  a  case. 

Messrs.  H.  Brewster  and  G.  Wood,  for 
defendants,  insisted  that  the  Vice- Chancellor 
had  no  jurisdiction  of  the  suit  prosecuted  in 
chancery,  and  that  the  decree  was,  therefore, 
void;  and  referred  to  2  R.  S..  168,  sec.  2;  Bick- 
nell  v.  Field,  8  Paige,  440;  Phelps  v.  Garrow,  3 
Edw.,  139;  Latham  v.  Edgerton,  9  Cow.,  227, 
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229;  Cow  en  &  H.  Notes,  p.  826.  The  cause 
and  matter,  they  said,  arose  where  the  contract 
was  to  be  performed.  Butterfleld  v.  Windle,  4 
East,  885. 

Mr.  S.  Stevens,  for  plaintiff.  The  con- 
tract was  made  in  the  district.  That  is  suffi- 
cient to  give  the  Vice- Chancellor  jurisdiction. 
Besides,  the  Court  of  Chancery  is  a  court  of 
general  jurisdiction  and  its  decrees  cannot  be 
questioned  collaterally. 

By  the  Court,  Jewett,  /.  Is  there  evidence 
showing  that  Eckart  was  one  of  the  members 
of  the  firm  of  James  Gibb  &  Co.  who  signed 
and  made  the  contract  with  the  plaintiff,  on 
which  he  sues?  If  noi,  there  must  be  a  new 
trial  on  that  ground.  The  judge  charged  that 
the  decree  in  chancery  established  that  fact 
conclusively.  Conceding  that  it  does  in  terms, 
it  is  still  objected  that  it  is  void  on  the  ground 
that  the  Vice- Chancellor,  before  whom  the  bill 
was  filed  and  by  whom  the  decree  was  made, 
had  no  jurisdiction  of  the  subject-matter,  or  of 
the  defendants. 

The  Vice- Chancellor  had  only  such  jurisdic- 
tion as  is  conferred  by  statute.  2  R.  S. ,  168, 
sec.  2.  That  limits  it  to  three  cases:  1.  Where 
the  causes  and  matters  shall  have  arisen  with- 
in his  circuit;  or  2.  When  the  subject-matter 
282*]  in  controversy  is  situated  *there;  and 
8.  When  the  defendants  or  either  of  them  re- 
side in  that  circuit. 

Enough  should  appear  from  the  bill  to  show 
that  the  Vice- Chancellor  before  whom  it  was 
filed  had  jurisdiction.  It  cannot  be  presumed. 
Jurisdiction  was  not  acquired  by  reason  of  the 
residence  of  the  defendants,  or  either  of  them, 
within  his  circuit;  for  the  bill  states  that  they 
resided  in  Canada.  It  was  not  acquired  by 
reason  of  the  locality  of  the  subject-matter  of 
the  bill,  as  it  had  no  locality  and,  therefore, 
could  not  have  been  situated  within  the  circuit 
of  the  Vice- Chancellor;  nor  is  there  any  allega- 
tion of  that  kind  in  the  bill.  Does  it  appear 
by  the  bill  that  the  cause  or  matter  of  com- 
plaint arose  within  the  Fifth  Circuit?  If  not, 
it  follows  that  it  is  not  shown  by  the  bill  that 
the  Vice- Chancellor  had  jurisdiction.  The  bill 
fails  to  show  a  single  fact  happening  within 
the  Fifth  Circuit  in  relation  to  the  subject- 
matter  of  the  complaint.  It  is  not  even  alleged 
that  the  contract  between  the  plaintiff  and 
Gibb  &  Co.  was  made  within  that  circuit; 
though  by  the  evidence  it  appears  to  have 
been  made  at  Oswego.  The  bill  was  for  an  ac- 
count and  payment  to  the  plaintiff  of  one  third 
of  the  net  profits  realized  by  the  defendants 
upon  the  sale  of  certain  flour  which  the  plaint- 
iff had  delivered  to  them  at  Kingston,  Upper 
Canada,  pursuant  to  their  contract,  and  which 
the  defendants  had  received  and  were  bound 
by  the  contract  to  pay  the  plaintiff  upon  such 
sale  at  that  place.  The  cause  and  matter  in 
equity  in  that  suit,  as  disclosed  by  the  bill, 
clearly  arose  in  Canada.  That  was  the  place 
where  the  contract  was  to  have  been  per- 
formed, and  where  the  breach  of  it  was  com- 
mitted. That  breach,  and  not  the  making  of 
the  contract,  was  the  matter  or  cause  of  com- 
plaint. 

My  conclusion  is  that  the  Vice- Chancellor  is 
not  shown  to  have  had  jurisdiction;  conse- 
quently, his  decree  is  void,  and  cannot  avail 
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the  plaintiff  for  any  purpose.  Borden  v.  Fitch, 
15  Johns.,  121;  Mills  v.  Martin,  19  Id.,  38;  Lath- 
am v.  Edgerton,  9  Cow., 227;  Cowen  &  H.  Notes, 
p.  826.  A  new  trial  must  be  granted  on  this 
ground,  which  renders  it  unnecessary  to  exam- 
ine other  questions  made  in  the  case. 

New  trial  granted. 

Affirming— 1  Denio,  337. 
Affirmed— 3  N.  Y.,  132. 

Cited  in-4  N.  Y.,  380  ;  8  N.  Y.,  429 ;   10  How.  Pr.v 
10 :  6  Sandf .,  464 ;  10  Leg.  Obs.,  244. 


*BLUNT  v.  McCORMICK.   [*283 

Nuisance —  Obstruction  of  Lights — Damages. 

In  case  for  a  nuisance  in  obstructing:  the  lights  of 
the  plaintiff's  tenement,  brought  by  a  tenant  for  a 
year  against  his  landlord,  during  the  term,  damages 
can  only  be  given  for  the  time  which  had  elapsed 
when  the  suit  was  commenced,  and  not  for  the 
whole  term. 

ERROR  from  the  Albany  C.  P.  M'Cormick 
sued  Blunt  in  the  Justice's  Court  of  the 
City  of  Albany,  in  August,  1845,  and  declared 
in  case,  for  that  whereas,  the  defendant  de- 
mised to  the  plaintiff  certain  premises  in  Al- 
bany for  one  year  from  May  1,  1845,  for  the 
rent  of  $300,  and  afterwards  and  during  the 
term  erected  certain  buildings  adjoining  the- 
demised  premises,  which  shut  out  the  light 
from  the  windows  and  doors  of  the  demised 
premises,  to  the  plaintiff's  damage,  etc.  Upon 
the  general  issue  pleaded,  the  plaintiff  had 
judgment  in  the  justice's  court  and  the  de- 
fendant appealed  to  the  C.  P.  On  the  trial  in 
that  court,  the  plaintiff  proved  the  demise  from 
the  defendant  to  himself,  and  that  shortly  after 
the  commencement  of  the  term,  the  defendant 
erected  a  building  ad  joining  the  demised  prem- 
ises, which  to  some  extent  obstructed  the  light. 
Evidence  as  to  the  extent  of  the  obstruction  was 
given  by  the  defendant.  The  court  charged  the 
jury,  among  other  things,  that  if  the  plaintiff 
was  entitled  to  recover,  they  should  give  dam- 
ages for  the  injury  which  he  would  suffer 
during  the  whole  of  his  term.  The  defendant 
excepted  and  the  plaintiff  had  a  verdict  and 
judgment. 

Mr.  C.  A.  Rapallo,  for  plaintiff  in  error. 
Mr.  R.  D.  Watson,  for  defendant  in  error. 

By  the  Court,  Beard sley,  J.  The  rule  of 
damages  laid  down  by  the  court  below  was  er- 
roneous. In  this  action  the  plaintiff  could  only 
recover  for  injuries  actually  sustained  before 
suit  brought,  and  not  for  supposed  prospective 
damages.  Supposing  *the  lease  to  con-  [*284 
tain  a  covenant  not  to  obstruct  the  light,  and 
the  action  to  have  been  brought  on  such  cov- 
enant, the  rule  of  damages  would  be  otherwise, 
for  the  covenant  being  a  single  cause  of  action, 
one  recovery  upon  it  would  be  an  absolute  bar 
to  any  future  action.  But  a  recovery  in  an  ac- 
tion on  the  case  for  obstructing  the  light  prior 
to  the  time  when  the  action  was  commenced, 
would  not  bar  a  future  suit  for  a  continuance- 
of  the  same  injury.  There  is  certainly  room 
for  a  question  whether  any  cause  of  action  was 
proved  in  this  case,  but  upon  that  no  opinion  is 
intended  to  be  expressed.  The  rule  of  damages- 
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was  erroneous,  and  the  judgment  must  be  re- 
versed. 
Judgment  reversed. 

Cited  in— 37  N.  Y.,  475 ;  5  Trans.  App.,  168 ;  1  Lans., 
292 ;  26  Hun,  123 ;  29  Barb.,  294;  8  Bos.,  393;  9  Bos., 
524;  22  VVis.,  602;  38  Wis.,  36;  24  Ala.,  147 ;  60  Am. 
Dec.,  457 ;  1  N.  W.  Rep.,  297. 
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ALLEN  AND  PAXSON  v.  J.  CULVER. 

Application  of  Payments — Rules  for — Apply  to 
Payments  by  Surety — Landlord  and  Tenant — 
General  Account —  When  Payments  Applied  to 
Items  in  Order  of  their  Entry — Covenant  to 
Repair  Damage  from  Fire — To  Pay  Rent — 
When  Independent — What  Covenants  Run 
with  Land — Chattels  Included  in  Lease — 
When  Assignee  Bound  by  Covenants — Contract 
of  Surety. 

A  debtor  paying  money  to  a  creditor  to  whom  he 
owes  several  debts,  may  appropriate  it  to  which  he 
pleases. 

In  default  of  an  appropriation  by  the  debtor,  the 
creditor  has*a  right  to  make  the  application. 

If  both  omit  to  do  it,  and  the  demands  consist  of  a 
running  account,  the  presumption  is  that  the  first 
items  of  the  account  were  intended  to  be  satisfied. 

And  where  neither  party  makes  the  application, 
the  law  will  appropriate  the  payments  according  to 
the  justice  and  equity  of  the  case. 

Sureties  for  the  debt  are  concluded  by  the  same 
rules,  as  to  the  appropriation  of  payments,  which 
apply  to  their  principal. 

Where  a  general  payment  is  made,  tue  creditor  is 
allowed  a  reasonable  time  to  make  the  application. 

An  entry  by  the  creditor  of  a  general  payment  to 
the  credit  of  an  account  does  not  preclude  him  from 
afterwards  applying  it  to  another  demand,  provided 
such  entry  be  not  communicated  to  the  debtor. 

But  if  he  inform  the  debtor  of  the  entry,  it  is  an 
appropriation  of  the  payment  to  that  account. 

Accordingly,  where  the  relation  of  landlord  and 
tenant  existed,  the  latter  being  bound  to  pay  his  rent 
quarterly,  and  there  were  other  extensive  dealings 
betwen  the  parties,  and  the  landlord  kept  an  ac- 
count with  the  tenant,  in  which  he  charged  the  rent 
as  it  became  due  along  with  other  accounts  against 
the  tenant,  and  credited  the  payments  made  by  the 
latter,  and  from  time  to  time  rendered  these  ac- 
»85*]counts  *to  the  tenant ;  in  an  action  of  covenant 
for  the  rent  against  a  surety  of  the  tenant,  held,  that 
the  payments  must  be  applied  in  satisfaction  of  the 
several  items  of  the  account  including  the  rent,  ac- 
cording to  the  priority  of  time  in  which  they  were 
charged  in  the  account. 

Where  a  lease  contained  a  covenant  that  in  case  of 
damage  to  the  buildings  ofl  the  demised  premises  by 
fire  rendering  the  same  untenantable,  the  lessor 
would  repair,  held  that  the  covenant  ran  with  the 
land  and  bound  the  grantee  of  the  reversion,  and 
that  he  was  bound  to  rebuild  houses  which  were 
wholly  destroyed  by  fire. 

And  where  a  lease  of  premises,  on  which  there 
were  several  buildings,  contained,  in  addition  to  the 
covenant  last  mentioned,  a  provision  that  the  rent 
should  cease  for  such  part  of  the  buildings  as  should 
be  rendered  untenantable  on  account  of  injury  by 
fire,  while  they  should  remain  untenantable,  and  a 
part  of  the  buildings  were  destroyed  by  fire,  and  the 
landlord  neglected  to  rebuild;  held,  that  the  cov- 
enants to  pay  rent  and  to  repair  were  independent, 
and  that  the  lessee  was  bound  to  pay  a  proportion- 
ate part  of  the  rent  on  account  of  the  buildings  left 
uninjured,  notwithstanding  the  default  in  rebuild- 
ing. 

Examples  of  covenants  which  run  with  the  land 
and  bind  the  grantee  of  the  reversion  and  the  as- 
signee of  the  lessee.  Per  Jewett,  J. 

Where  a  lease  of  land  embraces  also  personal  chat- 
tels, the  lessee's  covenant  to  return  or  replace  or  pay 

NOTE.— Application  of  payments— For  a  full  dis- 
cussion, see  Pattison  v.  Hull,  9  Cow.,  747,  note. 

Landlord  and  tenant— Destruction  of  the  premises 
—Whether  tenant  is  released.  See  Hallett  v.  Wylie,  3 
Johns.,  44,  note. 
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for  them  at  the  end  of  the  term  does  not  pass  to  the 
grantee  of  the  reversion. 

Nor  does  it  bind  the  assignee  of  the  lessee.  Per 
Jewett,  J. 

Authorities  to  show  when  the  assignee  of  a  lessee 
is  bound  by  the  covenants  in  a  lease  though  not 
named,  and  when,  for  the  reason  that  he  is  named, 
and  where  he  is  not  bound  though  named,  cited  and 
commented  on.  Per  Jewett,  J. 

Where  a  lease  of  land  also  embraced  personal  chat- 
tels, which  it  was  declared  should  be  a  part  of  the 
premises  demised,  and  should  remain  on  the  prem- 
ises at  the  end  of  the  term,  or  be  replaced  or  paid  for 
by  the  lessee,  and  the  covenant  to  surrender  the  de- 
mised premises  at  the  end  of  the  term  contained  an 
exception  of  damages  by  the  elements,  and  the  chat- 
tels were  destroyed  by  an  accidental  fire  during  the 
term ;  held,  that  the  lessee  was  not  bound  to  replace 
or  pay  for  them,  the  last  mentioned  covenant  mod- 
ifying the  strict  terms  of  the  other. 

The  contract  of  a  surety  of  the  lessee,  who  by  a 
separate  covenant  had  guarantied  the  payment  of 
the  rent  and  the  performance  of  the  covenants, 
passes  to  the  grantee  of  the  reversion,  who  is  enti- 
tled to  sue  such  surety  in  his  own  name  for  a  breach 
of  his  covenant. 

Citations— 9  Wh.,  720,  737,  738 ;  4  Mas.,  335 ;  9  Cow., 
420,  747 ;  8  Wend.,  403;  15  Wend.,  19;  3  Sumn.,  98 ;  1 
Meriv.,  572,  585,  604, 608 ;  1  Story,  Eq.  Jur.,  3d  ed.,  sec. 
459  a,  a ;  2  Barn.  &  C.,  65 ;  4  Paige,  355,  510 ;  3  Johns., 
44 ;  3  Kent,  Com.,  467  ;  4  Id..  467 ;  4  B.  &  Aid.,  266 ;  6 
T.  K.,  650 ;  5  Co.,  17 ;  1  R.  S.,  747,  sees.  23,  24 ;  1  Chit. 
PL,  11. 12.  ed.  1812 ;  2  Hill,  274 ;  10  Wend.,  180 ;  5  Cow., 
137 ;  2  Penn.,  507 ;  12  Mass.,  306 ;  5  Conn.,  497 ;  1  Dev. 
&  B.,  94;  7  Greenl.,  96;  8  Cow.,  206;  17  Wend.,  136, 
148,  149;  2  N.  R.,  226;  Wilm.  Notes,  344.  346;  5  B.  & 
Aid.,  1 ;  1  Barn.  &  C.,  410 ;  3  Wils.,  25 ;  Y.  B.  42  Edw. 
III.,  VIII.,  ch.  34. 

MOTION  to  set  aside  the  report  of  referees, 
and  also  in  arrest  of  judgment.  The  ac- 
tion was  covenant  for  the  non-payment  of  rent 
and  for  the  breach  of  covenants  in  the  lease, 
brought  by  the  grantees  of  the  reversion 
against  the  defendant,  who,  by  a  separate  in- 
strument, became  surety  for  the  lessee.  The 
declaration  set  out  a  lease  dated  February  17, 
1837,  from  Arthur  Hirst  and  Ann,  his  wife,  to 
William  H.  Culver,  for  certain  premises  de- 
scribed *therein,  situated  in  Brooklyn,  [*286 
with  the  buildings  and  fixtures  thereon,  known 
as  the  Nassau  Whiting  Factory,  for  the  term  of 
five  years  and  one  month  from  the  first  day  of 
April  ensuing,  and  ending  May  1,  1842,  at  an 
annual  rent  of  $2,751,  payable  quarterly.  The 
lessee  covenanted  to  pay  the  rent,  and  that  "On 
the  last  day  of  the  said  term  or  other  sooner 
determination  of  the  estate  hereby  granted  the 
said  party  of  the  second  part,  his  executors, 
administrators  or  assigns,  shall  and  will  peace- 
ably and  quietly  leave,  surrender  and  yield  up 
unto  the  said  parties  of  the  first  part,  their  heirs 
or  assigns,  all  and  singular  the  said  demised 
premises  in  as  good  order  and  condition  as  the 
same  are  now  in,  ordinary  wear  and  tear  and 
damage  by  the  elements  excepted." 

The  parties  also  covenanted  that  there  should 
be  an  inventory  taken  of  the  tools  about  the 
premises,  and  of  certain  chalk-stones  at  the 
factory,  which  were  used  in  the  business  of 
manufacturing  whiting,  which,  it  was  agreed, 
should  be  "Considered  as  part  of  the  premises 
hereby  demised  and  to  pass  therewith,  and 
that  the  same  are  to  remain  in  the  possession 
of  the  said  parly  of  the  second  part,  his  exec- 
utors, administrators  and  assigns,  during  the 
term  hereby  demised;  and  upon  the  expiration 
of  the  term  of  years  hereby  granted,  the  same 
to  be  and  remain  on  the  said  demised  prem- 
ises, or  replaced  with  others,  or  the  same  are  to 
be  paid  for  by  the  said  party  of  the  second  part, 
his  executors.administrators and  assigns."  The 
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lease  also  contained  the  following  clause,  in- 
serted after  the  covenant  before  mentioned  : 
"And  it  is  further  mutually  covenanted,  prom- 
ised and  agreed,  that  in  case  of  damage  by  fire 
to  said  buildings  rendering  the  same  or  either 
of  them  untenantable,  the  same  shall  be  re- 
paired by  the  said  parties  of  the  first  part;  and 
while  the  same  shall  so  remain  untenantable 
by  reason  of  such  fire,  the  rent  shall  cease  for 
such  part  of  the  building  as  shall  be  so  injured." 

There  was  an  inventory  of  the  tools  and 
chalk-stones  at  the  foot  of  the  lease  with  the 
respective  values  annexed;  the  tools  being  val- 
ued at  $69,  and  the  chalk-stones  at  $3,000. 

The  defendant's  covenant  was  on  the  back 
of  the  lease;  it  bore  the  same  date,  and  recited 
287*]  that  the  lease  was  executed  by  *the 
lessors  at  the  request  of  the  defendant;  in  con- 
sideration of  which  and  of  $1,  the  defendant 
covenanted  to  "become  surety  for  the  punct- 
ual payment  of  the  rent  within  reserved  and 
faithful  performance  of  the  covenants  within 
contained;  and  in  case  of  default  being  made 
by  the  said  William  H.  Culver,  I  promise  and 
agree  to  and  with  the  said  Arthur  Hirst,  his 
heirs  and  assigns,  owners  of  said  demised  prem- 
ises within  contained,  to  pay  such  sum  or  sums 
of  money  as  will  be  sufficient  to  make  up  such 
deficiency  in  payment  of  rent,  or  default  in 
performance  of  covenants,  without  requiring 
any  notice  of  non-payment,  or  proof  of  de- 
mand being  made." 

After  setting  out  the  lease  and  covenant,  the 
declaration  stated  that  the  lessors  Hirst  and 
wife  afterwards,  to  wit:  June  1,  1837,  being 
seized  of  the  reversion,  granted  and  conveyed 
the  same,  "subject  to  and  with  the  benefit  of 
the  lease,"  to  the  plaintiffs  in  fee.  Breaches 
were  assigned  in  the  several  counts  of  the  dec- 
laration :  1,  for  the  non-payment  of  the  rent 
for  the  whole  term;  2,  for  not  yielding  up  the 
premises  at  the  end  of  the  term  in  the  condi- 
tion required  by  the  lease,  but,  on  the  contrary, 
having  damaged  and  injured  the  fixtures;  and 
"  certain  goods  and  chattels  of  the  plaintiffs 
then  being  in  and  upon  and  a  part  of  the  said 
demised  premises,"  being  carried  away  and 
wholly  lost  to  the  said  plaintiffs;  and  also  that 
the  tools  and  chalk-stones  did  not  remain  on 
the  premises,  and  have  not  been  replaced  or 
paid  for  as  provided  in  the  lease. 

The  defendant  pleaded  several  special  pleas 
which  resulted  in  issues  of  fact,  the  substance 
of  which  it  is  not  necessary  to  state,  further 
than  that  they  were  pertinent  to  raise  the  ques- 
tions discussed  on  the  trial  and  on  the  motion. 

On  the  trial  before  the  referees,  which  was 
commenced  Nov.  14,  1843,  the  lease,  the  in- 
ventory of  personal  property,  the  defendant's 
covenant  and  the  conveyance  by  the  lessors  to 
the  plaintiffs  were  read  in  evidence  to  the  ef- 
fect stated  in  the  declaration.  It  was  proved 
that  March  11,  1889  a  large  portion  of  the 
buildings  upon  the  demised  premises,  includ- 
ing the  Nassau  whiting  factory,  were  consumed 
by  fire,  and  that  the  tools  and  chalk-stones 
288*]  were  burned  and  *much  injured.  The 
plaintiffs  then  claimed  to  recover  the  rent  from 
the  commencement  of  the  term  to  the  time  of 
the  fire,  at  the  rate  mentioned  in  the  lease,  and 
a  proportionate  rent  for  the  part  of  the  prem- 
ises left  uninjured  by  the  fire  to  the  end  of  the 
term,  and  also  for  the  tools  and  chalk-stones  ; 
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and  gave  evidence  showing  the  relative  value 
of  the  buildings  consumed  to  those  left  stand- 
ing after  the  fire.  They  also  gave  evidence  re- 
specting the  state  of  repair  in  which  the  prem- 
ises were  left  at  the  end  of  the  term.irrespective 
of  the  effects  of  the  fire. 

On  the  part  of  the  defendant  it  was  shown 
that  the  plaintiffs  after  the  fire  wholly  neg- 
lected to  rebuild,  although  requested  by  the 
lessee  to  do  so,  and  that  they  assumed  to  treat 
the  term  as  at  an  end  and  gave  notice  to  the 
lessee  and  to  the  defendant  to  that  effect,  and 
that  they  brought  an  ejectment  to  recover  the 
possession,  which,  however,  was  not  tried. 
Evidence  was  also  given  that  the  chalk-stones 
were  overestimated  in  the  inventory,  and  that 
they  were  actually  worth  about  $1,000.  It  ap- 
peared, however,  that  the  lessee  had  entered 
into  a  separate  covenant  with  the  plaintiffs  to 
insure  the  movables  for  $3,050,  and  to  assign 
the  policy  to  the  plaintiffs.  He  could  not  ef- 
fect a  policy  to  that  amount,  but  he  did  insure 
this  property  for  $1,000,  and  the  plaintiffs  had 
the  benefit  of  the  policy.  It  appeared  that  pri- 
or to  the  fire  William  H.  Culver,  the  lessee, 
carried  on  the  business  of  manufacturing  whit- 
ing on  the  demised  premises,  and  that  the 
plaintiffs  were  his  factors,  and  in  that  char- 
acter sold  his  goods  and  supplied  him  with  va- 
rious articles  required  in  his  business.  Their 
dealings  were  extensive  and  the  plaintiff s  were 
accustomed  prior  to  the  fire  to  furnish  him 
from  time  to  time  with  an  account  current,  in 
which,  at  the  end  of  each  quarter,  they  debited 
him  with  a  quarter's  rent  of  the  demised  prem- 
ises. These  accounts  were  produced  at  the 
trial,  and  the  amount  of  the  plaintiffs'  charges, 
to  the  time  of  the  fire,  including  $5,347.23  for 
the  rent  to  that  time,  amounted  to  $19,744.37, 
while  the  items  placed  to  the  credit  of  the  de- 
fendant amounted  to  $16,384.24.  It  was  proved 
that  the  lessee,  Culver,  also  kept  an  account 
against  the  plaintiffs,  which  was  produced  and 
sworn  to  by  Culver's  clerk,  and  amounted  at 
the  period  of  the  fire  to  *$20,656.20.  [*289 
After  the  fire  the  plaintiffs  re-stated  their  ac- 
count with  the  lessee,  leaving  out  the  items 
charged  for  rent,  and  rendered  it  anew  as  thus 
altered,  with  a  separate  statement  of  the  rent 
claimed.  The  accounts  in  the  plaintiffs'  books 
with  the  lessee  were  continued  to  the  end  of 
the  term,  and  at  that  time  showed  a  balance  in 
favor  of  the  lessee  of  $1,872.69,  excluding  all 
charges  for  rent. 

The  referees  reported  in  favor  of  the  plaint- 
iffs, for  $11,156.52;  and  being  required  to  state 
the  items  allowed,  with  their  reasons  for  the 
allowance,  they  certified,  (1)  That  they  had  al- 
lowed the  rent  according  to  the  reservation  in 
the  lease  from  the  commencement  of  the  term 
to  the  time  of  the  fire,  holding  that  the  charg- 
ing of  the  rent  in  the  account  current  did  not, 
under  the  circumstances,  amount  to  an  appli- 
cation of  the  payments;  (2)  That  the  lessee  was 
liable  for  a  proportionate  part  of  the  rent  after 
the  fire  to  the  end  of  the  term,  and  that  $1,300 
was  a  fair  proportion;  (3)  That  the  defendant 
was  not  entitled  to  be  allowed  damages  for  the 
plaintiffs'  breach  of  the  covenant  to  rebuild  ; 
(4)  That  the  defendant  was  to  be  charged  with 
!  the  personal  property  mentioned  in  the  inven- 
tory attached  to  the  lease,  at  $3,069,  the  amount 
there  specified,  and  to  be  credited  with  the 
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avails  of  the  insurance,  which  was  proved  to 
be  $870.94.  The  residue  of  the  sum  reported 
was  made  up  of  interest  on  the  several  items 
allowed.  . 

Messrs.  D.  Lord  and  R.  H.  Waller,  for 
defendant,  insisted  on  the  following  points  : 
(1)  The  contract  of  the  defendant,  which  was 
that  of  a  surety,  was  not  assignable  so  as  to 
enable  the  plaintiffs  to  sustain  a  suit  in  their 
own  names.  That  contract  was  a  collateral 
one,  and  did  not  run  with  the  land.  The  cov- 
enant respecting  the  tools  and  chalk-stones  was 
merely  personal  and  could  not  pass  to  the  as 
signee  of  the  lessor.  For  these  causes  the  judg- 
ment should  be  arrested.  (2)  The  rent  being 
charged  in  the  plaintiffs'  accounts  against  the 
lessee,  was  paid  and  extinguished  by  the  items 
credited  in  those  accounts,  which  were  there- 
by appropriated  to  that  object.  (3)  The  lessee 
was  not  bound  to  replace  or  pay  for  the  chalk- 
29O*J  stones.  They  were  part  *of  the  subject 
demised  and  were  within  the  exception  in  the 
covenant  to  yield  up  possession  at  the  end  of 
the  term. 

Messrs.  G.  Wood  and  J.  W.  Gerard,  for 
plaintiffs. 

By  the  Court,  Jewett,  J.  It  is  not  dis- 
puted, but  that  the  plaintiffs  as  assignees  of 
the  lessor  and  grantees  of  the  reversion  are  en- 
titled as  against  W.  H.  Culver,  the  lessee,  to 
recover  the  full  amount  of  the  unpaid  rent  re- 
served by  the  lease,  to  the  time  of  the  fire. 
The  whole  amount  of  rent  then  due,  exclusive 
of  interest,  if  no  part  had  been  paid,  was 
$5,347.  The  referees  reported  this  sum  against 
the  defendant,  with  interest,  after  the  same 
became  payable  by  the  terms  of  the  lease, 
amounting  in  the  whole  at  the  date  of  the  re- 
port to  $7,516.83. 

The  defendant  insists  that  the  rent  to  the 
time  of  the  fire  has  been  paid,  by  an  actual  ap- 
propriation of  payments  by  the  plaintiffs  to 
that  object.  This  must  depend  upon  the  ques- 
tion whether  the  payments,  or  credits,  which 
so  far  as  this  question  is  concerned  are  the 
same  thing,  were  appropriated.  9  Wh.,  720, 
738;  4  Mas.,  335.  The  general  rule,  in  regard 
to  the  appropriation  of  payments,  is  that  the 
party  who  pays  the  money  has  a  right  to  apply 
the  payment  as  he  sees  fit.  If  there  be  several 
debts  due  from  him,  he  can  designate  that  one 
to  which  it  shall  be  applied.  If  the  party  mak- 
ing the  payment  do  not,  at  the  same  time, 
make  any  specific  appropriation' thereof ,  then 
the  party  to  whom  the  payment  is  made,  may 
apply  it  as  he  pleases.  If  neither  party  make 
any  specific  application  of  the  payments  to  the 
discharge  of  any  particular  debt,  the  presump- 
tion is  that  the  first  items  of  a  running  account, 
or  that  the  debts  which  are  first  in  point  of 
time,  are  to  be  thereby  discharged.  In  all 
cases,  if  the  parties  themselves  have  omitted  to 
make  any  specific  appropriation  of  payments, 
the  law  will  appropriate  them  according  to  the 
justice  and  equity  of  the  case  for  the  benefit  of 
both  parties.  Pattison  v.  Hull,  9  Cow.,  747  ; 
Baker  v.  Stackpoole,  9  Cow.,  420;  Seymour  v. 
Van  Sly ck,  8  Wend.,  403,  affirmed  on  error, 
15  Wend. ,19;  Ooss  v.  Stinson.Z  Sumn.,  98;  V. 
&  v.  Kirkpatrick,  9  Wh.,  720. 
291*]  *This  general  rule  applies  equally 
in  favor  of  sureties  and  guarantors;  and  any 
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appropriation  made  by  the  party,  entitled  at 
the  time  to  make  such  appropriation,  is  bind- 
ing upon  all  the  parties.  Delayers  v.  Noble,  1 
Meriv.,  585;  1  Story,  Eq.  Jur.,  3d  ed.,  sec. 
459  a,  sec.  459  g;  Stone  v.  Seymour,  15  Wend., 
19. 

The  creditor  is  not,  however,  bound  to  make 
an  immediate  decision  as  to  the  particular 
debts  or  accounts  to  which  he  will  appropriate 
payments,  where  there  are  several  debts  or  ac- 
counts, or  where  there  is  a  running  account  ; 
but  he  will  be  allowed  a  reasonable  time  to  de- 
cide, to  which  account  or  debt  he  will  place 
it.  When  once  he  has  made  his  election,  how- 
ever, he  is  bound  by  it.  Whether  such  appli- 
cation has  been  actually  made,  is  mere  matter 
of  evidence,  depending  upon  the  circumstances 
of  the  particular  case.  It  has  been  held  that 
the  entry  of  payments  by  the  creditor  upon  one 
account  does  not  preclude  him  from  applying 
them  subsequently,  within  a  reasonable  time, 
to  any  other  account,  to  which  he  might  orig- 
inally have  applied  them,  provided  that  such 
entry  has  not  been  communicated  to  the  party 
making  the  payment.  This  is  upon  the  ground 
that  the  creditor,  making  private  entries  in  his 
books,  which  were  not  communicated  to  the 
other  party,  did  not  indicate  a  complete  elec- 
tion so  to  appropriate  the  payments,  but  mere- 
ly an  idea  of  so  appropriating  them.  Simpson 
v.  Ingham,  2  Barn.  &  C. ,  65.  In  that  case  a 
bond  had  been  given  by  country  bankers  to 
the  several  persons  constituting  the  firm  of  a 
London  banking  house,  conditioned  for  remit- 
ting money  to  provide  for  bills,  and  for  the  re- 
payment of  such  sums  as  the  London  bankers 
might  advance  on  account  of  persons  consti- 
tuting the  firm  of  the  country  banking  house, 
or  any  of  them.  B.  Ingham,  one  of  the  obli- 
gors, against  whose  representatives  the  suit 
was  brought  on  this  bond,  died  September  14, 
1811;  and  at  that  time  there  was  a  large  bal- 
ance due  to  the  London  house,  the  plaintiffs  in 
this  suit.  The  business  was,  however,  contin- 
ued by  his  surviving  partners,  who  incurred 
further  liabilities  to  the  house  in  London,  and 
also  made  large  remittances  to  it.  The  plaint- 
iffs continued  to  enter  these  transactions  in  the 
same  account  which  they  had  before  kept  with 
the  country  firm,  but  they  did  not  render  these 
*accounts,  nor  did  the  manner  in  [*292 
which  they  were  kept  come  to  the  knowledge 
of  the  other  party.  November  13,  having 
taken  legal  advice,  they  separated  the  ac- 
counts, striking  a  balance  at  the  time  of  the 
death  of  the  defendant's  testator,  and  crediting 
the  subsequent  remittances  to  the  new  account, 
and  then  rendered  both  accounts  to  the  debt- 
ors. The  question  was  whether  the  defend- 
ants were  entitled  to  credit  for  the  payments 
made  subsequently  to  the  death  of  their  testa- 
tor. It  was  held  that  the  entries  in  the  books 
of  the  London  bankers  did  not  amount  to  a 
complete  appropriation  by  them  of  the  several 
payments  to  the  old  account,  such  appropria- 
tion not  being  complete  until  it  was  communi- 
cated to  the  party  to  be  affected  by  it;  and  that 
the  London  bankers,  notwithstanding  those  en- 
tries, were  entitled  to  apply  the  payments  re- 
ceived subsequently  to  the  death  of  the  de- 
ceased partner  to  the  debt  of  the  new  firm. 
Holroyd,  J.,  said:  "The  persons  paying  the 
money  not  having  made  any  direct  application 
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of  it,  the  right  of  making  such  application  de- 
volved on  the  receivers;  and  if  they  have  done 
no  act  which  can  be  considered  as  such  an  ap- 
plication, it  is  equally  clear,  that  although  they 
did  not  apply  it  at  the  moment  of  payment, 
they  would  have  a  right  to  make  the  applica- 
tion at  a  subsequent  period.  The  question, 
therefore,  is,  whether  from  any  entry  in  the 
books  there  appears  to  have  been  a  complete 
election  by  them  to  apply  the  payments  in  any 
other  way  than  they  are  applied  in  the  accounts 
which  have  been  actually  delivered.  Now 
these  entries,  not  having  been  communicated 
to  the  opposite  party,  it  seems  to  me  that  the 
election  is  not  complete.  The  effect  of  mak- 
ing the  entries  in  their  own  private  books, 
shows  only  that  the  idea  of  so  applying  the 
payments  had  passed  in  their  own  minds.  It 
is  much  the  same  thing  as  if  they  had  ex- 
pressed to  a  stranger  their  intention  of  making 
such  application  of  the  payments,  and  had  af- 
terwards refused  to  carry  such  intention  into 
effect."  "The  entries  made  in  the  bankers' 
books  could  not  amount  to  an  election  by  them 
to  appropriate  the  sum  to  a  particular  account, 
until  those  entries  were  communicated  to  the 
opposite  party." 

The  evidence  in  this  case  shows  that  the 
293*]  premises  were  rented  *for  the  purpose 
of  carrying  on  extensively  the  manufacture  of 
whiting  and  other  articles  ;  that  the  plaintiffs 
became  the  assignees  and  grantees  of  the  les- 
sors and  entitled  to  the  rent  of  the  premises 
from  the  commencement  of  the  term.  They 
were  also  the  factors  of  the  lessee  for  the  sale 
of  his  wares  and  the  receipt  of  the  proceeds, 
and  purchased  largely  for  him  the  raw  materi- 
als necessary  for  the  carrying  on  the  business. 
They  were,  from  the  commencement  of  the 
business  of  Culver,  almost  in  the  daily  receipt 
of  merchandise  and  the  proceeds  on  its  sale  by 
them,  and  of  making  advances  to  enable  him 
to  carry  on  his  business,  to  the  time  of  the  fire 
and  to  some  extent  afterwards.  They  kept  an 
account  current  with  their  principal  of  all  their 
dealings,  in  which  they  charged  him  regularly 
the  rent  as  it  became  payable,  quarterly,  until 
in  the  spring  of  1839,  after  the  fire  occurred; 
and  they  from  time  to  time  rendered  these  ac- 
counts to  him.  No  objections  from  either 
party  were  at  any  time  made  during  that  peri- 
od, and  there  was  no  demand  for  the  payment 
of  rent  in  any  other  way  during  that  time ;  and 
Culver  was  at  all  times  up  to  the  occurrence 
of  the  fire  able  to  pay.  Now  it  seems  to  me 
that  this  evidence  clearly  demonstrates  that 
the  plaintiffs  made  a  distinct  application  of  the 
credits  as  payments,  as  well  of  the  rent,  as  it 
accrued,  to  the  time  of  the  fire,  as  of  their 
other  debits,  against  Culver.  Their  accounts 
current  rendered  to  Culver  amount  to  an  elec- 
tion by  them  to  appropriate  the  credits  to  the 
payment  of  the  rents  which  had  become  pay- 
able; and  having  made  such  election  they  are 
clearly  bound  by  it.  In  the  case  of  a  running 
account  between  parties,  when  there  are  va- 
rious items  of  debit  on  one  side,  and  of  credit 
on  the  other,  occurring  at  different  times,  and 
no  special  appropriation  ef  payments,  consti- 
tuting the  credits,  has  been  made  by  either 
party,  the  successive  payments  and  credits  are 
to  be  applied  in  discharge  of  the  items  of  debit, 
antecedently  due,  in  the  order  of  time  in  which 
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they  stand  in  the  account.  In  other  words, 
each  item  of  payment  or  credit  is  applied  in  ex- 
tinguishment of  the  earliest  items  of  debt,  un- 
til it  is  exhausted.  Clayton's  ca§e,  1  Meriv. ,  572, 
604,  608;  U.  8.  v.  Kirkpatrick,  9  Wh.,  720,  73?' 

My  conclusion  is  that  the  referees  erred  in 
allowing  the  plaintiffs  *the  several  [*294r 
quarters  of  rent  debited  the  lessee  in  their  sev- 
eral accounts  current  rendered,  up  to  and  in- 
cluding the  time  of  the  fire,  in  March,  1839. 
The  plaintiffs  were  entitled  to  be  allowed  no 
greater  sum  on  that  account  than  remained,  if 
anything,  after  applying  the  credits  to  the  dis- 
charge of  the  debts  as  made  in  their  account 
according  to  the  principles  above  stated. 

The  next  question  is,  whether  the  plaintiffs 
are  entitled  to  recover  a  proportional  part  of 
the  rent  for  the  period  subsequent  to  the  fire 
to  the  end  of  the  term.  But  for  the  provision 
in  the  lease  looking  to  the  case  of  fire,  the  ten- 
ant would  undoubtedly  have  been  liable  to  pay 
the  whole  rent  without  any  abatement  in  conse- 
quence of  the  destruction  of  a  portion  of  the 
buildings.  Gates  v.  Green,  4  Paige,  355;  Hal- 
lett  v.  Wylie,  3  Johns.,  44;  3  Kent,  Com.,  465. 
It  is  plain  that  the  lessee  is  liable  under  the 
lease  to  pay  a  proportional  part  of  the  rent  for 
the  premises  not  destroyed  by  the  fire.  The 
evidence  to  show  the  proportion  justly  charge- 
able is  in  some  respects  conflicting;  we  caneot 
say  that  the  conclusion  of  the  referees  upon  it 
was  erroneous. 

There  is  no  doubt  but  that  by  a  covenant  to 
repair,  like  the  present,  the  lessors  are  bound 
to  rebuild,  in  case  of  total  destruction  by  fire; 
and  that  the  lessee  may  have  his  action,  to  re- 
cover the  damages  sustained  by  reason  of  the 
non-performance  of  this  covenant.  It  has 
been  repeatedly  adjudged,  that  on  the  general 
covenant  by  the  lessee  to  repair,  he  is  bound 
to  rebuild,  in  case  of  an  accidental  fire  by 
which  the  buildings  are  destroyed;  and  I  see 
no  principle  by  which  the  lessors  under  such  a 
covenant  can  be  excused.  Bullock  v.  Dommitt, 
6  T.  R,  650;  4  Kent,  Com.,  467. 

This  covenant  ran  with  the  estate  in  the 
land,  and  for  a  breach  of  it  the  assignee  of  the 
lessor  and  the  grantee  of  the  reversion  is  clear- 
ly liable  to  answer  in  damages  to  the  lessee  or 
his  assignee.  Jourdian  v.  Wilson,  4  B.  &  Aid., 
266;  Spencer's  case,  5  Coke,  17;  1  R.  S.,  747, 
sec.  24.  This  covenant  is,  however,  independ- 
ent of  the  covenant  to  pay  rent,  and  the 
breach  of  it  does  not  furnish  any  ground  to 
resist  the  payment  of  Vent  for  the  residue  of 
the  premises;  its  performance  is  not  a  condi- 
tion precedent  to  the  payment  of  such  rent. 

*Unless  the  covenant,  in  relation  to  [*295 
the  tools  and  chalk-stones,  is  one  which  runs 
with  the  estate  in  the  land,  the  action  for  the 
breach  of  it  cannot  be  sustained  in  the  name 
of  the  plaintiffs,  but  must  be  brought  by  the 
lessors  in  whom  the  legal  interest  in  the  con- 
tract is  vested.  1  Chit.  PL,  11,  12,  ed.  1812; 
Willard  v.  Tillman,  2  Hill,  274. 

The  following  are  instances  of  covenants  run- 
ning with  the  estate  in  land:  1.  A  covenant  of 
warranty.  Suydam  v.  Jones,  10  Wend.,  180  ; 
Withy  v.  Mumford,  5  Cow. ,  137  ;  Le  Ray  De 
Chaumont  v.  Forsythe,  2  Pa.,  507;  Wyman  v. 
Ballard,  12  Mass.,  306;  Mitchell  v.  Warner,  5 
Conn.,  497.  2.  A  covenant  for  quiet  enjoy- 
ment. Markland  v.  Crump,  1  Dev.  &  B.,  94. 
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3.  A  covenant  that  neither  the  grantor  nor  his 
heirs  shall  make  any  claim  to  the  land  con- 
veyed. Fairbanks  v.  Williamson,  7  Greenl.,  96, 
4  A  covenant  by  a  tenant  to  repair.  Demarest 
v.  Willard,  8  Cow.,  206;  Norman  v.  Wells,  17 
Wend.,  148.  5.  A  covenant  to  pay  rent.  6. 
A  covenant  not  to  erect  a  building  in  a  com- 
mon or  public  square  owned  by  the  grantor,  in 
front  of  the  premises  conveyed.  Watertown  v. 
Cowen,  4  Paige,  510. 

Although  the  parties  agreed  that  the  tools 
and  chalk-stones  mentioned  in  the  covenant 
should  be  considered  as  part  of  the  premises 
demised,  and  should  pass  therewith,  they  are, 
nevertheless,  mere  personal  chattels,  out  of 
which  the  rent  could  not  issue.  It  is  true, 
that  the  yearly  value  of  the  demised  premises 
may  have  been  increased  by  the  letting  of 
these  articles  of  personal  property  ;  still  the 
rent  reserved  continuance  to  issue  out  of  the 
land  alone.  In  Spencer's  case,  5  Co.,  17,  it  is 
resolved,  that  "If  a  man  lease  sheep,  or  other 
stock  of  cattle,  or  any  other  personal  goods,  for 
any  time,  and  the  lessee  covenants  for  him  and 
his  assigns  at  the  end  of  the  time  to  deliver  the 
like  cattle  or  goods, as  good  as  the  things  letten 
were,  or  such  price  for  them,  and  the  lessee  as- 
signs the  sheep  over,  this  covenant  shall  not 
bind  the  assignee;  for  it  is  but  a  personal  con- 
tract;" and  it  is  added:  "  The  same  law,  if  a 
man  demises  a  house  and  land  for  years,  with 
a  stock  or  sum  of  money,  rendering  rent,  and 
the  lessee  covenants  for  him,  his  executors, 
296*]  administrators  and  assigns,  *to  deliver 
the  stock  or  sum  of  money  at  the  end  of  the 
term,  yet  the  assignee  shall  not  be  charged 
with  this  covenant,  for  although  the  rent  re- 
served was  increased  in  respect  of  the  stock  or 
sum,  yet  the  rent  did  not  issue  out  of  the  stock 
or  sum,  but  out  of  the  land  only,  and  there- 
fore, as  to  the  stock  or  sum,  the  covenant  is 
personal  and  shall  bind  the  covenantor,  his 
•executors  and  administrators  who  represent 
him,  and  not  the  assignee  ;  and  because  it  is 
not  certain  that  the  stock  or  sum  will  come  to 
the  hands  of  the  assignee,  for  it  may  be  wasted, 
or  otherwise  consumed  or  perished,  through 
the  lessee  ;  and,  therefore,  the  law  cannot  de- 
termine, at  the  time  of  making  the  lease,  that 
such  covenant  shall  find  the  assignee."  See, 
also,  Newman  v.  Anderton,  2  New  Rep.,  226. 

A  covenant  to  lay  out  a  given  sum  of  money  in 
rebuilding  or  repairing  the  premises  in  case 
of  damage  by  fire,  would  clearly  be  a  covenant 
running  with  the  land,  that  is,  such  a  covenant 
as  would  be  binding  on  the  assignee  of  the 
lessee,  and  which  the  assignee  of  the  lessor 
might  enforce;  for  the  reason,  that  the  cove- 
nant in  that  case  would  respect  the  thing  de- 
mised— to  do  a  matter  which  concerns  the 
land,  and  falls  within  the  rule  laid  down  in 
JSpencer'sc&se,  andbyZd.  Ch.J.  Wilmotin5a% 
v.  Wells.  Wilmot,  Notes,  344.  He  states  the 
doctrine  thus:  "Covenants in  leases  extending 
to  a  thing  in  esse  parcel  of  the  demise,  run  with 
the  land,  and  bind  the  assignee,  though  he  be 
not  named,  as  to  repair,  etc.,  and  if  they  re- 
late to  a  thing  not  in  esse.  but  yet  the  thing  to 
be  done  is  upon  the  land  demised,  as  to  build 
a  new  house  or  wall,  the  assignee?,  if  named, 
are  bound  by  the  covenants;  but  if  they  in  no 
manner  touch  or  concern  the  thing  demised,  as 
to  build  a  house  on  other  land,  or  to  pay  a  col- 
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lateral  sum  to  the  lessor,  the  assignee,  though 
named,  is  not  bound  by  such  covenants;  or  if 
the  lease  is  of  sheep  or  other  personal  goods, 
the  assignee,  though  named,  is  not  bound  by 
any  covenant  concerning  them."  "The  reason 
why  the  assignees,  though  named  in  the  two 
last  cases,  are  not  bound,  are  not  the  same.  In 
the  first  case,  it  is  because  the  thing  covenant- 
ed to  be  done  has  not  the  least  reference  to 
the  thing  demised ;  it  is  a  substantive,  inde- 
pendent agreement,  not  *quodammodo  [*297 
but  nullo  modo,  annexed  or  appurtenant  to  the 
thing  leased."  "In  the  case  of  mere  personal- 
ty, the  covenant  doth  concern  and  touch  the 
thing  demised;  for  it  is  to  restore  it  or  the  val- 
ue at  the  end  of  the  term;  but  it  doth  not  bind 
the  assignee,  because  there  is  no  privity,  as 
there  is  in  the  case  of  a  realty  between  lessor 
and  lessee  and  his  assigns,  in  respect  to  the  re- 
version; it  is  merely  collateral  in  one  case;  in 
the  other  it  is  not  collateral,  but  they  are  total 
strangers  to  one  another,  without  any  line  or 
thread  to  unite  and  tie  them  together,  and  to 
constitute  that  privity  which  must  subsist  be- 
tween debtor  and  creditor  to  support  an  ac- 
tion." And  on  page  346,  after  citing  several 
cases,  from  which  he  deduces  the  principle 
laid  down,  he  says:  "  All  these  cases  clearly 
prove  that  inherent  covenants,  and  such  as 
tend  to  the  support  and  maintenance  of  the 
thing  demised,  when  assigns  are  expressly 
mentioned,  follow  the  reversion  and  the  lease, 
let  them  go  where  they  will." 

In  Vernon  v.  Smith,  5  B.  &  Aid.,  1,  Best,  J., 
says :  '  'By  the  terms  collateral  covenants,  which 
do  not  pass  to  the  assignee,  are  meant  such  as 
are  beneficial  to  the  lessor,  without  regard  to 
his  continuing  the  owner  of  the  estate.  This 
principle  will  reconcile  all  the  cases. "  In 
Vyvyan  v.  Arthur,  1  Barn.  &  C.,  410,  the  same 
learned  judge  says:  "The  general  principle  is, 
that  if  the  performance  of  the  covenant  be 
beneficial  to  the  reversioner,  in  respect  of  the 
lessor's  demand,  and  to  no  other  person,  his  as- 
signee may  sue  upon  it;  but  if  it  be  beneficial 
to  the  lessor,  without  regard  to  his  continuing 
owner  of  the  estate,  it  is  a  mere  collateral  cov- 
enant, upon  which  the  assignee  cannot  sue." 
In  Bally  v.  Wells,  3  Wils.,  25,  it  is  said,  "There 
must  always  be  a  privity  between  the  plaintiff 
and  defendant,  to  make  the  defendant  liable  to 
an  action  of  covenant.  The  covenant  must  re- 
spect the  thing  granted  or  demised.  When  the 
thing  to  be  done,  or  omitted  to  be  done,  con- 
cerns the  land  or  estate,  that  is  the  medium 
which  creates  the  privity  between  the  plaintiff 
and  defendant;  as  if  lessee  for  life,  covenants 
for  him,  his  executors  and  administrators,  to 
build  a  wall  within  his  term, and  afterwards  he 
assigns  over  his  estate,  the  grantee  of  the  re- 
version shall  have  covenant  against  the  assign- 
ees; *and  notwithstanding  the  covenant  [*298 
wants  the  word  'assigns,'  yet  every  assignee, 
by  accepting  the  possession,  hath  made  himself 
subject  to  all  covenants  concerning  the  land, 
but  not  to  collateral  covenants;  and  covenants 
of  repairs,  and  building  walls  or  houses,  are 
covenants  inherent  to  the  land,  with  which  the 
assignee  without  special  words  shall  be  charged. 
Also  when  the  lessor  for  years  covenanted  in 
his  lease,  that  at  the  end  of  the  term,  he  would 
make  a  new  lease  to  the  lessee  or  his  assigns, 
and  afterwards  granted  over  his  reversion,  and 
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at  the  end  of  the  term  the  lessee  brought  cove- 
nant against  the  grantee  of  the  reversion,  it 
was  agreed  by  all  the  justices  and  sergeants 
that  the  action  did  well  lie." 

I  do  not  see  that  the  case  cited  by  the  plaint- 
iffs' counsel  from  the  Year  Book  of  42  Edw. 
Ill  ,  is  so  much  in  point  as  was  supposed  by 
him,  to  sustain  the  proposition  that  this  cove- 
nant run  with  the  land.  There  the  prior  of  a 
convent  (a  corporation  having  perpetual  suc- 
cession) made  a  covenant  for  him  and  his  suc- 
cessors with  the  lord  of  a  manor  and  his  heirs 
to  sing  all  the  week  in  a  chapel,  parcel  of  the 
manor.  It  was  held  that  the  covenant  run  with 
the  land  and  passed  to  the  alienee  of  the  manor; 
though  it  would  have  been  otherwise  if  the 
covenant  had  been  to  say  divine  service  in  the 
chapel  of  another,  for  the  covenant  in  such  case 
cannot  be  annexed  to  the  chapel,  because  the 
chapel  does  not  belong  to  the  covenantee.  The 
thing  to  be  done  in  the  case  of  the  prior,  affect- 
ed the  land,  increased  its  value  to  the  extent  of 
the  value  of  the  singing  covenanted  to  be  done. 
See  Spencer's  case,  supra. 

The  Statute  1  R.  S.,  747,  sees.  23.  24,  does 
not  make  every  covenant  which  may  find  a 
place  in  a  lease  assignable.  The  23d  section  in 
terms  provides  that  the  grantees  of  any  demised 
lands,  tenements,  rents,  or  other  hereditaments, 
or  of  the  reversion  thereof,  the  assignees  of  the 
lessor  of  any  demise  .and  the  heirs  and  personal 
representatives  of  the  lessor,  grantee  or  assign- 
ee, shall  have  the  same  remedies  by  entry,  ac- 
tion, distress  or  otherwise  for  the  npn  perform- 
ance of  any  agreement  contained  in  the  lease 
so  assigned,  or  for  the  recovery  of  any  rent,  or 
for  the  doing  of  any  waste  or  other  cause  of 
299*]  forfeiture,  as  their  *grantor  or  lessor 
had  or  might  have  had  if  such  reversion  had 
remained  in  such  lessor  or  grantor.  This  stat- 
ute is  but  a  re-enactment  of  32  Hen.  VIII., ch. 
34.  Spencer's  case  shows  that  the  English  Stat- 
ute was  confined  to  covenants  touching  or  con- 
cerning the  thing  demised,  and  did  not  extend 
to  collateral  covenants.  The  construction  con- 
tended for  here  would  make  all  covenants  ne- 
gotiable, or  which  is  the  same  thing,  assignable, 
if  the  parties  would  but  insert  them  in  any  in- 
denture of  demise,  which  would  confound  all 
distinction  between  covenants  real  and  person- 
al. I  think  the  statute  does  no  more  than  to 
transfer  the  privity  of  contract  of  a  covenant 
real,  between  the  lessor  and  lessee,  and  does 
not  affect  a  strictly  personal  covenant,although 
it  be  contained  in  a  lease.  Normanv.  Wells,  17 
Wend.,  136;  Willard  v.  Tillman,  2  Hill,  274. 

If  the  tools  and  chalk-stones  can  properly  be 
regarded  as  a  portion  of  the  demised  premises, 
they  having  been  injured  or  destroyed  by  fire, 
the  lessee  is  not  liable  to  replace  them  with  ar- 
ticles of  equal  value,  or  to  pay  the  value  of 
them  prior  to  the  fire.  The  covenant  to  sur- 
render and  yield  up  the  demised  premises,  at 
the  expiration  of  the  term,  expressly  excepts 
the  consequences,  not  only  of  the  ordinary 
wear  and  tear,  but  the  "damages  by  the  ele- 
ments." The  covenant  that  they  were  to  re- 
main in  the  possession  of  the  lessee  during  the 
term,  and  at  its  expiration  to  remain  on  the 
premises  or  be  replaced  with  others,  or  to  be 
paid  for  by  the  lessee,  does  not  qualify  the  cove- 
nant to  surrender  the  demised  premises,  so  as  to 
subject  the  lessee  to  account  for  these  articles 


in  case  they  were  damaged  or  destroyed  by  fire 
while  in  the  position  contemplated  by  the  par- 
ties. This  covenant,  when  taken  in  connection 
with  the  covenant  to  surrender  at  the  end  of 
the  term,  regarding  the  tools  and  chalk-stones 
as  part  of  the  demised  premises,  amounts  to 
nothing  beyond  imposing  a  liability  on  the  les- 
see to  replace  or  pay  for  them,  in  the  event  that 
they  should  be  removed  from  the  demised 
premises  and  not  returned.  Clearly  if  they  had 
remained  on  the  demised  premises  till  the  ex- 
piration of  the  term,  however  reduced  in  value 
by  proper  use,  it  would  not  be  pretended  that 
the  lessee  would  be  liable  to  replace,  or  pay 
what  they  were  *worth  when  demised;  [*3OO 
and  if  not,  I  see  no  ground  to  say  that  the  les- 
see was  liable  in  the  event  of  destruction  or 
damage  by  fire.  There  is  no  covenant  that  the 
lessee  was  to  keep  and  leave  them  at  the  expi- 
ration of  the  term  on  the  premises  in  good  re- 
pair, or  equal  in  value,  as  when  he  received 
them.  It  is  true,  the  value  was  estimated  and 
put  down  in  the  inventory  attached  to  the  lease, 
but  the  covenant  or  agreement  between  the 
parties  did  not  provide  or  call  for  any  valua- 
tion, but  merely  an  inventory — a  list  or  sched- 
ule of  the  items  of  the  property. 

But  if  it  be  admitted  that  the  lessee  was 
bound  to  pay  for  this  personal  property,  the 
referees  erred  in  holding  the  defendant  to  the 
valuation  attached  to  it  in  the  inventory.  The 
proof  showed  that  it  was  greatly  over  estimated, 
and  yet  the  referees  allowed  the  whole  amount 
of  that  valuation.  The  covenant  to  insure  was 
in  a  separate  instrument,  which  was  not  guar- 
antied by  the  defendant,  and  an  insurance  was 
actually  effected  to  as  large  an  amount  as  it 
could  be  insured  for,  and  the  plaintiffs  had  the 
benefit  of  the  policy  and  of  the  property  as  it 
remained  after  the  fire.  The  separate  contract 
for  insurance  was  high  evidence,  if  any  were 
needed,  that  the  parties  did  not  understand  the 
lease  as  binding  the  lessee  to  replace  or  pay  for 
this  property  in  the  event  of  its  injury  by  fire. 

There  is  another  reason  why  the  plaintiffs 
cannot  recover  for  the  personal  property.  An 
examination  of  the  conveyance  of  the  reversion 
will  show  that  neither  the  tools  nor  chalk-stones 
passed  to  the  plaintiffs  by  that  deed.  It  de- 
scribes the  real  estate  mentioned  in  the  lease; 
and  the  habendum  clause  declares  it  to  be  "sub- 
ject to  and  with  the  benefit  of"  the  lease.  As 
I  understand  the  terms  of  this  conveyance  it 
passed  to  the  plaintiffs  the  grantors'  title  or  es- 
tate in  the  land  described,  with  the  appurte- 
nances and  the  rents  reserved,  and  the  cove- 
nants relating  thereto,  and  not  the  tools  or 
chalk-stones.  If  this  personal  property  had  re- 
mained in  the  possession  of  the  lessee  to  the  end 
of  the  term,  could  it  be  maintained  that  the 
plaintiffs  had  acquired  a  title  or  right  to  it  by 
virtue  of  their  deed?  It  is  plain  to  my  mind 
that  it  could  not.  It  is  not  embraced  within 
the  terms  of  the  conveyance.  " 

*It  is  insisted  that  the  defendant's  [*3O1 
covenant  to  guaranty  the  payment  of  the  rent 
was  not  assignable,  so  as  to  enable  the  plaint- 
iffs to  sue  in  their  own  names  for  a  breach  of 
that  covenant.  It  is  not  necessary  that  the  de- 
fendant should  have  taken  an  interest  in  the 
land.  In  the  case  cited  from  the  Year  Book 
42  Edw.  III.,  the  prior  and  his  successors  took 
no  estate  in  the  land,  yet  it  was  held,  that  the 
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covenant  to  sing  in  the  chapel  went  with  the 
land.  When  the  thing  to  be  done,  or  omitted, 
concerns  the  lands  or  estate,  that  is  the  medium 
which  creates  the  privity  between  the  plaintiff 
and  defendant.  I  think  the  defendant's  cove- 
nant respecting  the  rent  run  with  the  land,  and 
that,  therefore,  the  plaintiffs,  as  grantees  of 
the  reversion,  could  maintain  this  action  for  a 
breach  of  that  covenant.  Norman  v.  Wetts,  17 
Wend. ,  136, 149.  The  report  must  be  set  aside. 
Motion  granted. 

Covenant— When  runs  with  land— Assignment  of. 
Distinguisbed-4  N.  Y.,  137. 

Cited  in-12  N.  Y..  301 :  30  N.  Y.,  460 ;  20  Barb.,  274 ; 
26  Barb.,  293 ;  40  Barb.,  216 ;  8  Daly.  202 ;  10  Allen.  122 ; 
18  N.  W.  Rep.,  179. 

Apvlicaticm  of  payments— Running  account.  Cited 
in-6  N.  Y.,  165  :  11  N.  Y..  214;  27  N.  Y.,  142, 143 ;  91 
N.  Y.,  28 ;  10  Barb.,  189 ;  11  Barb..  34,  90 ;  19  Barb., 
399 ;  25  How.  Pr.,  325 ;  27  How.  Pr.,  449 ;  4  Rob.,  338 ;  5 
Rob.,  160 ;  127  Mass.,  301 ;  34  Am.  Rep..  371. 

Also  cited  in— 75  N.  Y.,  465 ;  45  Mo.,  181. 


HOWARD  &  RYCKMAN 


THE  ALBANY  INSURANCE  CO. 

Insurance  —  Insured   Must    Have    Interest   in 
Property — Transfer  of  Interest. 

A  policy  of  insurance,  where  the  assured  has  no 
interest  in  the  property  at  the  time  of  making1  the 
contract,  is  a  mere  wager,  and  is  void  by  the  statute 
against  betting1  and  gaming.  Per  Bronson,  Ch.  J. 

But  where  the  assured  owns  the  property  when 
the  insurance  is  effected  and  transfers  it  before  the 
happening  of  a  loss,  the  contract  does  not  become  a 
waper  policy,  though  it  is  thenceforth  of  no  value 
to  the  assured,  as  he  has  nothing  upon  which  it  can 
operate.  Per  Bronson,  Ch.  J. 

In  fire  policies  the  assured  must  have  an  interest 
at  the  time  of  the  loss  and,  therefore,  where  he  has 
transferred  the  property  after  effecting  the  insur- 
ance he  cannot  recover. 

So  where  two  persons,  owning  property  jointly, 
effected  an  insurance  in  both  their  names ;  and  be- 
fore a  loss,  one  conveyed  his  interest  to  the  other, 
after  which  the  property  was  consumed  by  fire ;  in 
a  suit  on  the  policy  in  the  names  of  both  the  as- 
sured, held,  that  the  plaintiffs  could  not  recover  for 
the  want  of  a  joint  interest  at  the  time  of  the  loss. 
Per  Cur.,  Bronson,  Ch.  J.,  dissenting. 

Citations— 1  R.  S..  662,  sees.  8-10 ;  3  Kent,  277,  278, 
371 ;  2  Atk.,  554 ;  3  Bro..  P.  C.,  497  ;  3  Burr.,  1512 ;  4 
Mass..  330 ;  1  Hill.  71,  497 ;  3  Hill,  88 ;  4  Hill,  187. 

TVECLARATION  on  a  policy  of  insurance 
\J  against  fire.  The  first  count  was  on  a  pol- 
icy dated  December  1,  1834,  by  which  the  de- 
fendants insured  the  plaintiffs  for  one  year 
3O2*]  against  loss  or  *damage  by  fire  to  the 
amount  of  $13,000,  as  follows:  $8,000  on  their 
brewery  in  the  City  of  Albany,  and  $5,000  on 
the  stock  and  utensils  therein.  There  were 
several  renewals  of  the  policy,  the  last  of  which 
was  February.  1,  1842,  for  one  year,  and  for 
the  sum  of  $10.000.  Averment,  that  at  the 
time  of  making  the  policy  and  the  renewal 
thereof,  and  from  thence  until  the  loss,  the 
plaintiffs  had  an  interest  in  the  insured  prem- 
ises and  property  to  the  amount  insured;  and 


NOTE.— Insurance — Insurable  Interest  at  time  of  loss. 

"It  has  long  been  settled  that  upon  a  policy  against 
loss  by  flre,  no  recovery  can  be  had,  unless  the  in- 
sured has  an  interest  in  the  subject  insured  at  the 
time  of  the  loss."  Murdock  v.  Chenango  Co.  Mut. 
Ins.  Co.,  2  N.  Y.,  216 ;  Tillou  v.  Kingston  Mut.  Ins. 
Co.,  5  N.  Y.,  405;  Tallman  v.  Atlantic  Ins.  Co.,  3 
Keyes.  87.  See,  also,  Cockerell  v.  Com.  Ins.  Co.,  16 
Ohio,  148 ;  Worthington  v.  Bearse,  12  Allen,  382. 
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that  the  premises  and  property  were  destroyed 
by  fire  December  26,  1842. 

Second  count,  substantially  like  the  first,  ex- 
cept as  to  the  averment  of  interest,  which  was, 
that  at  the  time  of  the  renewal  of  the  policy, and 
from  thence  until  the  loss,  Lancelot  Howard, 
one  of  the  plaintiffs,  had  an  interest  in  the 
property  to  the  amount  insured. 

Plea:  1.  Non  assumpsit.  2.  That  after  the 
renewal  and  before  the  loss,  to  wit:  June  27, 
1842,  the  plaintiff  Ryckman  sold,  assigned  and 
transferred  all  his  right,  title  and  interest  in. 
the  building  and  other  property  to  the  plaintiff 
Howard.  The  plaintiffs  demurred  specially 
to  the  second  plea. 

Mr.  S.  Stevens,  for  plaintiffs.  The  plea  is 
bad  in  substance.  Although  one  of  the  assured 
has  assigned  to  the  other,  the  interest  still  ex- 
ists, and  the  defendants  are  liable.  We  can  at 
any  rate  recover  to  the  extent  of  the  interest 
which  Howard  originally  had  in  the  property. 
The  action  must  necessarily  be  brought  in  the 
names  of  both  plaintiffs,  although  the  recovery 
will  be  for  the  benefit  of  one.  9  Wend.,  404; 
5  Id.,  200.  2.  The  plea  is  bad  as  amounting 
to  the  general  issue.  3.  It  professes  to  answer 
the  whole  declaration,  and  is  no  answer  to  the 
second  count. 

Messrs.  D.  Cady  and  M.  T.  Reynolds, 
for  defendants.  The  declaration  is  bad  for  a 
misjoinder  of  counts  and  parties — the  first 
count  alleging  an  interest  in  both  of  the  plaint- 
iffs, and  the  second  an  interest  in  Howard 
alone.  1  Hill,  71;  4  T.  R.,  360;  2  Marsh.  Ins., 
803-805.  2.  The  plea  is  a  good  bar.  After 
the  *interest  was  assigned,  this  was  a  [*3O3 
gaming  policy,  and  void.  3  Kent,  371;  2  Atk., 
554;  3  Bro.  P.C.,  497;  1  R.  S.,  662,  sees.  8-10. 
The  plea  is  not  open  to  the  objection  that  it 
amounts  to  the  general  issue.  19  Johns.,  302. 

Bronson,  Ch.  J.  When  the  assured  has  no 
interest  at  the  time  the  contract  is  made,  the 
policy  is  a  mere  wager,  in  which  one  party 
stakes  the  sum  insured,  and  the  other  the 
premium  paid  upon  the  happening  or  not 
happening  of  a  particular  event.  Whether  such 
a  contract  would  be  good  at  the  common  law, 
we  need  not  inquire;  for  it  would  clearly  be 
void  within  our  Statute  against  Gaming.  1  R. 
S.,  662,  sees.  8-10:  3  Kent,  277,  278.  But 
when  the  assured  owns  the  property  at  the 
time  the  insurance  is  effected,  a  subsequent 
transfer  of  his  interest  cannot  render  the  policy 
void.  The  contract  will  be  of  no  value  to  the 
assured,  for  the  reason  that  there  is  no  longer 
anything  upon  which  it  can  operate;  but  the 
subsequent  transfer  cannot  infuse  any  vice  into 
that  which  was  originally  a  valid  agreement. 
I  agree  that  in  fire  policies  the  assured  must 
have  an  interest  at  the  time  of  the  loss  as  well 
as  when  the  contract  is  made.  The  Saddlers' 
Co.  v.  Babcock,  2  Atk.,  654;  Lynch  v.  Dalzel,  3 
Bro.  P.  C.,  497;  3  Kent,  371.  And  so  if  he  has 
parted  with  all  his  interest  before  the  loss  hap- 
pens, he  cannot  recover.  But  he  does  not  fail 
on  account  of  any  vice  in  the  contract,  but  for 
the  reason  that  he  has  sustained  no  loss  or 


Now  in  this  case,  if  the  plaintiffs,  before  the 
fire  happened  had  parted  with  one  half,  or  any 
other  share  of  their  interest  in  the  property, 
they  could  not  recover  anything  on  account 

367 


303 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1846 


of  that  share;  because  as  to  that,  they  would 
have  sustained  no  loss  or  damage.  But  I  see 
no  reason  why  they  might  not  recover  in  re- 
spect to  their  remaining  interest  in  the  prop- 
erty. The  cases  of  Reedv.  Cole,  3  Burr.,  1512, 
and  Stetson  v.  Ins.  Co. ,  4  Mass. ,  330,  go  upon 
the  principle  that  although  the  assured  has  as- 
signed a  part  of  his  interest  in  the  subject,  he 
may  still  recover  so  long  as  he  has  any  remain- 
ing interest;  and  1  think  that  is  sound  doctrine. 
364*J  It  is  proper  to  notice  *in  relation  to 
this  contract,  that  although  there  is  a  condi- 
tion which  renders  it  void  in  case  the  policy  is 
assigned  without  the  consent  of  the  company; 
see  Smith  v.  Ins.  Co.,  1  Hill,  497;  there  is  noth- 
ing concerning  an  assignment,  either  general 
or  partial,  of  the  subject  insured.  As  the  par- 
ties have  not  declared  what  should  be  the  ef- 
fect of  such  an  assignment,  the  question  must 
be  settled  upon  general  principles;  and  I  am 
not  aware  of  any  rule  of  law  which  will  de- 
prive the  assured  of  an  action  altogether,  be- 
cause he  has  assigned  a  part  of  his  interest  in 
the  property.  If  he  is  confined,  as  he  must  be, 
to  an  indemnity  for  the  loss  and  damage  which 
he  has  actually  sustained,  there  is  then  nothing 
in  the  case  in  the  nature  of  a  wager,  or  which 
is  contrary  to  good  morals.  Nor  is  the  insurer 
injured.  On  the  contrary,  he  is  relieved  from 
the  burden  of  his  undertaking  to  the  extent  of 
the  assigned  share.  He  is  not  bound  to  indem- 
nify the  assignee,  because  he  has  not  agreed  to 
do  it.  But  he  has  agreed  to  indemnify  the  as- 
sured; and  his  loss  and  damage,  whether  total 
or  only  partial,  must  be  made  good. 

If  Ryckman  had  assigned  his  share  to  a 
stranger,  it  would  have  made  substantially  the 
same  question  as  the  transfer  of  an  equal 
amount  of  interest  by  both  of  the  plaintiffs. 
The  Company  would  not  in  that  case  be  an- 
swerable beyond  the  share  owned  by  Howard; 
but  to  the  extent  of  that  share,  I  think  they 
would  be  liable.  True,  the  agreement  was,  to 
make  good  and  satisfy  unto  the  plaintiffs  all 
such  loss  or  damage  as  might  happen  by  fire 
to  their  property;  but  it  would  be  a  narrow, 
and  I  think  an  improper  interpretation  of  the 
contract  to  say,  that  it  came  to  an  end  when  the 
plaintiffs  ceased  to  have  a  joint  interest.  We 
have  not  been  referred  to  any  case  which  as- 
serts such  a  doctrine;  and  the  general  rule  is, 
that  contracts  of  insurance  should  receive  a 
liberal  construction  for  the  attainment  of  the 
ends  which  the  parties  had  in  view.  If  the 
joint  interest  had  terminated  by  the  death  of 
one  of  the  plaintiffs,  I  cannot  think  that  the 
policy  would  have  ceased  to  be  obligatory  on 
the  Company;  nor  should  such  a  result  follow 
from  a  determination  of  the  joint  interest  by 
the  voluntary  act  of  one  of  the  parties.  The 
policy  says  nothing  in  terms  about  a  joint  in- 
terest in  the  plaintiffs.  The  building  with  its 
3O5*]  ^contents,  are  only  mentioned  as  their 
property,  for  the  purpose  of  identifying  the 
subject  to  which  the  policy  applied. 

If  an  assignment  by  Ryckman  to  a  stranger 
would  not  have  defeated  the  action  so  far  as 
relates  to  the  interest  of  Howard,  it  is  quite 
clear  that  the  assignment  from  Ryckman  to 
Howard  cannot  have  that  effect. 

I  think  the  plaintiffs  can  recover  on  account 
of  the  interest  which  Howard  originally  had 
in  the  property;  but  the  recovery  cannot  go 
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further,  and  include  damages  for  the  interest 
which  Ryckman  assigned  to  Howard.  As  to 
that,  it  is  the  same  thing,  in  effect,  as  though 
Ryckman  had  assigned  to  a  stranger.  If  the 
promise  had  been  in  so  many  words,  to  indem- 
nify the  plaintiffs  jointly  and  severally  against 
loss,  it  would  only  have  reached  such  inter- 
ests as  they  then  had ;  and  not  such  as  they, 
or  either  of  them,  might  subsequently  acquire. 
This  case  is  certainly  not  free  from  difficulty. 
But  I  think  there  may  be  a  recovery  on  account 
of  the  interest  which  Howard  had  in  the  prop- 
erty at  the  time  the  contract  was  made,  because 
that  interest  continued  until  the  loss  happened. 
But  there  can  be  no  recovery  on  account  of  the 
interest  which  Ryckman  had  in  the  property 
at  the  time  the  contract  was  made,  because  he 
had  parted  with  that  interest  before  the  loss 
happened. 

If  there  can  be  a  recovery  to  any  extent,  the 
action  must  of  course  be  brought  in  the  name 
of  both  the  plaintiffs.  A  policy  of  insurance 
is  a  mere  chose  in  action,  which  is  not  assign- 
able, so  as  to  pass  the  legal  interest.  Jessel  v. 
Ins.  Co.,  3  Hill,  88.  In  the  case  to  which  we 
are  referred,  Ferriss  v.  Ins.  Co.,  1  Hill,  71,  the 
policy  was  made  assignable,  so  as  to  pass  the 
legal  interest  to  the  assignee,  by  the  express 
terms  of  the  statute  ;  and  having  the  legal  in- 
terest both  in  the  subject  and  the  policy,  we 
held  that  the  suit  must  be  brought  in  the  name 
of  the  assignee.  There  is  another  case  to  the 
same  effect.  Mannv.  Ins.  Co.,  4  Hill,  187.  And 
besides,  although  Ryckman  assigned  his  inter- 
est in  the  subject  to  Howard,  it  does  not  ap- 
pear that  he  assigned  the  policy.  There  is  no 
ground  for  saying  that  there  has  been  a  mis- 
joinder,  either  of  counts  or  of  parties. 

*Such  are  my  views  of  the  case.  But  [*3O6 
my  brethren  are  of  opinion  that  the  plaintiffs 
cannot  recover  any  portion  of  the  loss,  because 
they  had  no  joint  interest  in  the  property  at 
the  time  the  loss  happened.  The  result  is,  that 
there  must  be 

Judgment  for  the  defendants. 

Wager  policy—  Validity  of.  Cited  In— 46  N.Y.,  529  ; 
7  Am.  Rep.,  382. 

Insurance  —  Interest  essential  to  recovery.  Ex- 
plained—2  Sweeny,  477. 

Cited  in— 23  N.  Y.,  523 ;  26  N.  Y.,  424 ;  93  N.  Y.,  503, 
505 ;  22  Hun.  325 ;  20  Barb.,  341 ;  23  Barb.,  151 ;  37  Barb.. 
34 ;  3  T.  &  C.,  38 ;  5  Bos.,  261 ;  30  Cal.,  89. 
Joint  insurance — Transfer— Misjoinder— Explained 
—32  N.  Y.,  406,  407 ;  7  Barb.,  575 ;  19  Abb.  Pr.,  340 ;  1 
Rob.,  516. 

Cited  in-2  N.  Y.,  217 ;  16  Barb.,  258 ;  40  How.  Pr.,  397. 
Also  cited  in— 12  Allen,  386. 


WAGGONER  e.  JERMAINE. 

Nuisance — Obstructions  of  Water- Course— Nui- 
sance Continuing  After  Transfer — Liability  of 
Person  Erecting  Continues — Damages — Stat- 
ute of  Limitations  Must  be  Pleaded. 

If  one  erect  a  nuisance  on  his  own  land.  e.  g.,  by 
obstructing:  a  water-course,  to  the  injury  of  the  land 
of  another,  and  then  convey  the  premises  to  a  pur- 
chaser with  warranty.he  nevertheless  remains  liable 
in  an  action  on  the  case,  for  the  damages  occasioned 
by  the  continuance  of  the  nuisance  subsequent  to 
the  conveyance. 

The  case  of  Blunt  v.  Aikin,  15  Wend.,  522,  exam- 
ined and  limited. 

In  the  case  of  a  continuing1  nuisance,  the  defend- 
ant, in  order  to  limit  the  recovery  to  the  damages 
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sustained  within  six  years  prior  to  the  commence- 
ment of  the  suit,  must  plead  the  Statute  of  Limita- 
tions. 

Citations— 15  Wend.,  522 ;  2  Salk.,  460 :  5  Co.,  101 ; 
Cro.  Eliz.,  403,  520 : 4  T.  B.,  318 ;  Stat.  W.  2, 13  Edw.  I., 
ch.  24;  3  and  4  Wm.  IV.,  ch.  27,  sec.  36;  3  Bl.  Com., 
221 ;  2  Toml.  L.  Die.,  tit.  Nuisance.  2,  4 ;  3  Id.,  tit. 
Quod  permittat  prosternere ;  2  B.  8.,  296,  sec.  18,  sub. 
7,  332 ;  2  H.  Bl.,  g50 ;  10  Mass.,  72,  77 ;  Aug.  Wat.,  152 ; 
10  Wend.,  171. 

CASE,  for  overflowing  the  plaintiff's  lands, 
commenced  August  10,  1838.  and  tried  at 
the  Steuben  Circuit  in  October,  1845,  before 
Dayton,  C.  Judge.  The  plaintiff  was  the  own- 
er of  land  situated  on  the  margin  of  the  inlet 
of  the  Crooked  Lake  and  along  the  adjacent 
shores  of  the  lake,  a  portion  of  which  he  pur- 
chased and  took  possession  of  in  the  year  1830. 
The  residue,  being  a  large  farm, was  purchased 
by  him  in  December  of  the  same  year,  and  he 
was  to  have  full  possession  of  it  in  May,  1835; 
but  in  the  meantime  he  had  a  right  to  enter  for 
the  purpose  of  constructing  a  ditch.  At  the 
date  last  mentioned  he  received  a  conveyance 
and  took  possession  of  the  entire  farm.  The 
defendant's  dam  was  across  the  outlet  of  the 
lake.  It  was  originally  built  prior  to  1812, and 
was  carried  off  by  a  flood  in  1817,  and  rebuilt 
the  following  year.  About  1822  it  was  again 
nearly  destroyed  by  a  flood,  and  rebuilt  soon 
afterwards.  In  March,  1834,  the  defendant, 
by  the  direction  or  permission  of  the  Canal 
Commissioners,  raised  his  dam  ten  inches,  by 
timbers  placed  along  the  top  of  it,  and  these 
were  continued  upon  it  until  the  time  of  the 
commencement  of  the  suit. 
3O7*]  *The  defendant,  August  28,  1836, 
conveyed  the  premises  on  which  the  dam  was 
situated  to  John  Sloan  and  others  for  $25,000. 
This  conveyance  contained  a  clause  selling  and 
conveying  to  the  grantees  the  right  to  flow  any 
lands  of  the  grantor  "to  high  water  mark,  and 
as  far  as  has  hitherto  been  necessary  for  the 
use  of  the  mills  on  the  premises  above  conveyed, 
the  dam  remaining  at  its  present  height." 
It  also  contained  covenants  of  seisin  and  of 
warranty  of  "the  premises  above  conveyed." 
The  grantees  went  into  immediate  possession, 
and  they  and  those  deriving  title  from  them 
have  ever  since  possessed  and  occupied  the 
premises. 

Evidence  was  given  by  both  parties  upon  the 
question  whether  the  dam  was  made  higher 
than  before  at  the  several  times  when  it  was  re- 
built as  above  mentioned,  and  as  to  the  effect 
of  these  erections  and  of  the  timbers  placed 
upon  the  dam  in  1834,  in  setting  back  the  water 
upon  and  overflowing  the  plaintiff's  lands. 
Points  were  made  respecting  the  defendant's 
right  to  increase  the  height  of  the  dam  under 
the  authority  of  the  Canal  Commissioners  ; 
which  so  far  as  concerned  the  law  of  the  case 
were  determined  in  conformity  with  the  decis- 
ion of  the  Court  for  the  Correction  of  Errors 
in  this  case,  in  7  Hill,  357,  and  see,  1  Id.,  279, 
and  the  questions  of  fact  were  submitted  to 
the  jury. 

The  judge  charged  the  jury  that,  independ- 
ently of  the  defendant's  justification  under  the 
state  officers,  in  regard  to  which  he  gave  them 
special  instructions,  if  the  defendant  had  with- 


the  waters  of  the  lake  to  overflow  the  plaintiff's 
land  to  his  injury,  and  continued  the  obstruc- 
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tion  to  the  time  of  the  commencement  of  the 
suit,  the  plaintiff  was  entitled  to  recover  the 
damages  which  he  had  sustained  from  the  time 
he  became  possessed  of  the  premises  owned  by 
him  until  the  suit  was  commenced,  notwith- 
standing the  defendant's  conveyance  to  Sloan 
and  others  in  August.  1836.  The  defendant's 
counsel  excepted,  and  the  jury  found  a  verdict 
for  the  plaintiff  for  $1,195.  The  defendant 
moved  for  a  new  trial  on  a  case. 

*Mr.  J.  Taylor,  for  defendant,  in-[*3O8 
sisted:  1.  That  the  defendant  was  not  liable 
for  the  damages  sustained  subsequent  to  the 
conveyance  of  August,  1836.  Blunt  v.  Aikin, 
15  Wend.,  522.  2.  That  the  recovery  should 
have  been  confined  to  the  damages  incurred 
within  six  years  prior  to  the  commencement  of 
the  suit.  Baldwin  v.  Calkins,  10  Wend.,  167, 
177. 

Mr.  B.  Davis  Noxon,  for  plaintiff,  to  show 
that  the  defendant  continued  liable  after  his 
conveyance,  cited  Ang.  Water-courses,  149- 
151,  153;  3 Ear.  &  McH.,441;  Staple  v .  Spring , 
10  Mass.,  72;  2  Salk.,  460;  12  Mod.,  639;  Dyer 
320;  1  Ld.  Raym.,  713;  Cro.  Eliz.,  373;  3 Dane, 
Abr.,  57;  2  R.  S.,  332,  sec.  2.  Blunt  v.  Aikin, 
cited  contra,  he  said  was  a  different  principle, 
and  was  not  applicable  here.  The  defendant 
should  have  pleaded  the  statute  to  enable  him 
to  avail  himself  of  the  limitation  of  six  years. 

By  the  Court,  Jewett,  J.  It  is  contended 
by  the  counsel  for  the  defendant  that  the  judge 
erred  in  constructing  the  jury  that  the  defend- 
ant was  liable  for  damages  to  the  time  of  the 
commencement  of  the  suit,  notwithstanding  he 
conveyed  his  interest  in  the  mill  premises  to 
another  in  August,  1836;  and  the  ground  taken 
is  supposed  to  be  sustained  by  the  case  of  Blunt 
v.  Aikin,  15  Wend.,  522.  I  think,  however, 
that  on  a  little  examination  of  that  case  and  of 
the  principles  upon  which  it  was  decided,  a 
material  distinction  between  it  and  the  present 
may  be  seen.  There  the  action  was  case  for 
flowing  the  plaintiff's  lands  by  means  of  a  mill- 
dam.  The  evidence  established  that  the  de- 
fendant erected  the  dam  in  1812.  In  1818  he 
raised  it  three  or  four  feet.  About  five  or  six 
years  before  the  trial  in  1833, the  defendant  be- 
ing the  owner  of  the  premises,  built  a  mill 
which  was  supplied  with  water  from  the  pond 
created  by  the  dam,  which  flowed  a  small  piece 
of  land  subsequently  purchased  by  the  plaint- 
iff. When  the  plaintiff  purchased  the  land, 
the  mill  was  in  the  possession  of  two  sons  of 
the  defendant,  who  occupied  it  as  their  own, 
and  had  since  continued  to  do  so.  There  was 
no  proof  that  they  held  as  tenants  under  the 
defendant,  nor  under  *what  title  they  [*3O9 
took  possession.  No  privity  of  estate  between 
the  defendant  and  the  occupants  was  shown. 
Savage,  Ch.  J.,  in  delivering  the  opinion  of 
this  court,  reviewed  the  cases  of  Rosewell  v. 
Prior,  2  Salk.,  460  ;  Penruddock's  case,  5  Co., 
101  ;  Beswickv.  Cunden,  Cro.  Eliz.,  402,  520, 
and  Cheetham  v.  Hampson,  4  T.  R.,  318,  and 
came  to  the  conclusion  that  the  action  could 
not  be  maintained,  as  it  was  not  shown  that  the 
occupiers  were  the  tenants  of  the  defendant ; 
and  he  said  that  although  the  defendant  had 
been  in  possession,  when  the  dam  was  built 
and  raised,  and  was,  therefore,  at  that  time  li- 
able for  any  damage  caused  by  it ;  yet  before 
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the  plaintiff  sustained  any  damage  he  had  left 
the  possession,  and  other  persons  had  assumed 
it  as  owners  and  were  liable. 

The  first  case  referred  to  was  an  action  on 
the  case  for  stopping  up  the  plaintiff's  ancient 
lights.  The  defendant,  tenant  for  years.erect- 
ed  the  nuisance,  and  afterwards  made  an  under 
lease  to  J.  S.  The  question  was,  whether  the 
action  lay  against  the  defendant  for  a  continu- 
ance after  the  making  the  under  lease.  There 
had  already  been  a  recovery  against  him  for 
the  erection.  The  court  said  the  action  lay,  be- 
cause he  transferred  it  with  the  original  wrong, 
and  his  demise  affirms  the  continuance  of  it. 
The  next  authority  (Penruddock' s  case),  al- 
though it  had  little  or  no  application  to  the 
question  under  consideration,  having  been  re- 
ferred to  by  counsel,  was  reviewed.  It  was  a 
writ  quod  permittat  prosternere,  between  Clark, 
plaintiff,  and  Penruddock,  defendant.  The 
case  was  this  :  Cosk  built  a  house  on  his  own 
ground  so  near  the.  curtilage  of  the  house  of 
Chickeley  that  it  hung  over  three  feet  of  said 
curtilage  and  threw  the  water  on  Chickeley's 
premises.  Chickeley  conveyed  his  house  to 
Clark,  and  Cosk  conveyed  to  Penruddock. 
The  first  question  was,  whether  the  action  lay 
for  the  feoffee  Clark.  It  was  resolved  that  the 
dropping  of  the  water  was  a  new  wrong,  and 
that  the  action  lay  by  the  feoffee  of  Chickeley 
against  the  feoffee  of  Cosk,  if  the  nuisance  be 
not  reformed  after  request  made  :  but  against 
him  who  did  the  wrong  the  action  lay  without 
request.  In  Beswick  v.  Cunden,  the  action  was 
case,  for  that  the  defendant  erected  a  dam  in  a 
certain  river,  whereby  it  surrounded  the  land 
31O*]*of  J.  S.,  whoafterwardsenfeoffed  the 
plaintiff.  On  demurrer  it  was  held  that  the  ac- 
tion did  nflt  lie  for  a  nuisance,  because  the 
plaintiff  might  have  his  remedy  by  an  assize  or 
quod  permittat. 

By  the  common  law  the  remedy  for  an  in- 
jury sustained  by  a  private  nuisance  was  by 
action  on  the  case  for  damages,  by  assize  of 
nuisance,  or  by  the  writ  of  quod  permittat  pros- 
ternere.  In  the  former  action  the  party  injured 
only  recovered  satisfaction  for  the  injury,  but 
could  not  thereby  remove  the  nuisance;  in  the 
two  latter,  if  the  plaintiff  prevailed  he  not  only 
recovered  damages  for  the  injury  sustained, 
but  judgment  that  the  nuisance  be  abated  or 
removed.  But  these  actions  could  only  be 
brought  by  the  tenant  of  the  freehold;  a  lessee 
for  years  being  confined  to  his  action  on  the 
case.  An  assize  of  nuisance  was  a  writ  wherein 
it  was  stated  that  the  party  injured  complained 
of  some  particular  fact  done,  ad  nocumentum 
liberi  tenementi  mi  and,  therefore.commanding 
the  sheriff  to  summon  an  assize,  that  is,  a  jury, 
and  view  the  premises  and  have  them  at  the 
next  commission  of  assizes  that  justice  might 
be  done.  If  the  assize  was  found  for  the  plaint- 
iff he  had  judgment  of  two  things:  1.  To  have 
the  nuisance  abated  ;  2.  To  recover  damages. 
At  the  common  law  this  writ  did  not  lie  against 
the  alienee  of  a  wrong-doer,  for  the  purchaser 
was  to  take  the  land  in  the  same  condition  it 
was  conveyed  to  him,  but  it  lay  against  the 
wrong-doer  himself,  who  levied  or  did  the  nui- 
sance. This  was  remedied  by  the  Statute  of 
Westminster  2,  13Edw.  I.,  ch.  24.  It  gave  the 
form  of  a  new  writ  in  such  case, differing  from 
the  old  writ  in  this  :  it  stated  that  the  wrong- 
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doer  and  the  alienee  both  raised  the  nuisance, 
and  damages  were  recoverable  against  the  per- 
son who  sold  the  land,  if  the  nuisance  were 
not  abated  on  request  made  to  him,  or  against 
the  person  to  whom  he  sold  it.  Before  this 
statute  the  party  injured,  upon  any  alienation 
of  the  land  whereon  the  nuisance  was  set  up, 
was  driven  to  his  quod  permittat  prosternere, 
which  was  in  the  nature  of  a  writ  of  right.  It 
commanded  the  defendant  to  permit  the  plaint- 
iff to  abate  the  nuisance  complained  of,  and 
unless  so  permitted  to  summon  him  to  appear 
in  court  and  show  cause  why  he  should  not. 
This  writ  lay  as  well  for  the  alienee  of  the  par- 
ty first  injured  *as  against  the  alienee  [*31 1 
of  the  party  first  injuring.  Both  these  actions 
of  assize  of  nuisance  and  of  quod  permittat  pros- 
ternere,  were  out  of  use  and  had  given  way  to- 
the  ^action  on  the  case,  and  were  finally  abol- 
ishe'd  by  statute,  3  and  4  Wm.  IV.,  ch.  27,sec. 
36  ;  see,  3  Bl.  Com.,  221;  2  Toml.  L.  Die.,  tit. 
Nuisance,  2,  4  ;  3  Id.,  tit.  Quod  permittat pros- 
ternere.  The  common  law  remedy  by  writ  of 
nuisance  subject  to  certain  provisions  is  re- 
tained by  our  Statute.  2  R.S.,  332.  It  is  there 
provided  that  the  plaintiff  may  sue  in  one  ac- 
tion the  party  erecting  a  nuisance  and  him  to 
whom  the  land  on  which  it  is  raised  has  been 
transferred  or  aliened. 

The  remaining  case  examined  by  the  court, 
in  Blunt  v.  Aikin,  Cheethamv.  Harmon,  it  seems 
to  me  is  not  very  analogous  to  this.  That  was 
an  action  on  the  case  against  the  defendant  who 
was  owner  of  the  fee.  for  not  repairing  the 
fences  of  a  close  whereby  the  plaintiff  was 
damaged.  Another  person  was  in  possession 
of  the  premises.  It  was  objected  that  the  ac- 
tion could  only  lie  against  the  actual  occupier. 
Ld.  Kenyon,  Ch.  J.,  said,  it  is  clear  that  this 
action  cannot  be  supported  against  the  owner 
of  the  inheritance,  when  it  is  in  the  possession 
of  another  person.  It  is  so  notoriously  the 
duty  of  the  actual  occupier  to  repair  the  fences, 
and  so  little  the  duty  of  the  landlord  that, 
without  any  agreement  to  that  effect,  the  land- 
lord may  maintain  an  action  against  his  tenant 
for  not  so  doing,  upon  the  ground  of  the  in  jury- 
done  to  the  inheritance;  and  deplorable  indeed, 
would  be  the  situation  of  landlords,  if  they 
were  liable  to  be  harassed  with  actions  for  the 
culpable  neglect  of  their  tenants.  Buller.  J., 
said,  that  with  respect  to  the  case  of  Rosewell 
v.  Prior,  2  Salk.,  460,  which  was  the  only  one 
cited  where  the  action  was  maintained  against 
the  owner  out  of  possession,  it  was  very  dis- 
tinguishable ;  for  there  the  .defendant  let  the 
premises  with  the  nuisance  upon  them,  which 
had  been  before  erected;  and  he  remarks,  that 
the  court  relied  upon  the  fact  that  he  had  been 
guilty  of  the  misfeasance.and  affirmed  the  con- 
tinuance of  the  nuisance,  which  might  be  said 
to  be  a  continuance  by  himself.  Payne  v. 
Rogers,  2  H.  Bl.,  350,  was  an  action  on  the  case 
against  the  owner  of  a  house  in  the  *oc-  [*3 1 2 
cupation  of  his  tenant,  for  an  injury  sustained" 
by  the  plaintiff  in  consequence  of  the  want  of 
certain  repairs  upon  the  premises.  The  de- 
fendant, the  owner  and  landlord,  was  held 
liable  on  the  ground  that  by  an  agreement  be- 
tween him  and  his  tenant,  he  was  bound  to  re- 
pair. 

In  Blunt  v.  Aikin,  I  repeat,  the  case  did  not 
show  the  relation  in  respect  to  the  premises,. 
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which  existed  between  the  defendant,  the 
former  owner,  and  the  occupiers,  at  the  time 
of  the  injury  sustained  by  the  plaintiff.  In  the 
absence  of  such  proof,  it  was  very  properly 
held  that  the  law  presumed  the  occupiers  in 
possession  as  owners.  It  was  not  held  that  the 
law  presumed,  as  it  clearly  did  not,  that  the 
former  owner  was  under  a  covenant  to  uphold 
their  possession.  The  furthest,  then,  that  the 
case  goes  is,  that  when  the  defendant  had  con- 
veyed the  lands  on  which  the  nuisance  had 
been  placed  by  him  and  surrendered  the  pos- 
session to  his  grantee  before  the  time  when  the 
plaintiff  acquired  title  or  possession  of  the 
lands  subsequently  injured,  without  any  cove- 
nant of  warranty  or  agreement  to  uphold  the 
grantee  in  the  occupancy  of  the  premises,  that 
the  action  would  not  lie  against  such  former 
owner  and  erector  of  the  nuisance.  The  prin- 
ciple, however,  is  recognized  and  sanctioned 
by  the  reasoning  in  that  case,  that  where  the 
defendant  is  out  of  possession  at  the  time  the 
injury  was  committed,  and  another  person  has 
the  entire  possession,  if  he  was  the  erector  of 
the  nuisance  and  owner  of  the  premises,  and 
under  some  agreement  with  the  possessor  by 
which  he  was  bound  to  uphold  him  in  posses- 
sion, the  action  would  well  lie  against  him  on 
the  ground  that  he,  by  such  relation  with  the 
occupier,  had  affirmed  the  continuance  of  the 
nuisance ;  that  it  might  be  said  to  be  a  contin- 
uance by  himself. 

I  am  unable  to  see  any  reason  why  the  same 
principle  does  not  with  as  much  force  apply  to 
sustain  the  action  against  the  defendant  in  this 
case.  He  erected  the  nuisance,  for  many  years 
continued  the  enjoyment,  and  then  conveyed 
and  surrendered  the  possession  of  the  premises 
to  another,  with  covenants  of  warranty  for 
quiet  enjoyment,  and  the  right  to  flow  as  far 
as  had  been  theretofore  necessary  for  the  use  of 
313*]  the  mills  on  the  *premises,  by  the  dam 
thereon  at  its  then  height.  I  think  that  the  de- 
fendant's covenants,  contained  in  his  deed  to 
Sloan,  are  at  least  as  strong  and  clear  an  af- 
firmance of  the  nuisance  in  the  possession  and 
enjoyment  of  his  grantee,  as  such  affirmance 
was  shown  in  either  of  the  cases  referred  to, 
and  upon  that  ground  I  am  of  opinion  that 
their  was  no  error  in  the  charge  of  the  judge 
as  to  the  defendant's  liability,  notwithstanding 
his  conveyance  and  surrendering  possession  to 
his  grantee  in  1836.  This  principle  is  illus- 
trated and  sustained,  in  addition  to  the  cases 
already  referred  to,  by  Staple  v.  Spring,  10 
Mass.,  72,  77  ;  Ang.  Water-courses,  152,  and 
cases  cited. 

There  was  no  error  in  not  limitimg  the  re- 
covery to  damages  sustained  within  six  years 
prior  to  the  commencement  of  the  suit.  The 
Statute  of  Limitations  was  not  pleaded.  If  it 
had  been,  the  defendant  might  have  availed 
himself  of  that  defense.  2  K.  S.,  296,  sec.  18, 
sub.  7.  The  case  of  Baldwin  v.  Calkins,  10 
Wend.,  171,  was  not  intended  to  intimate  any 
other  rule,  where  a  suit  is  commenced  for  such 
a  cause  of  action  and  the  statute  is  not  pleaded,  (a) 

(a)  The  only  exception  to  the  rule  requiring  the 
Statute  of  Limitations  to  be  pleaded,  is  in  the  case  of 
penal  actions,  in  which  it  seems  to  be  well  settled 
that  the  plaintiff  must  show  the  suit  commenced 
within  the  time  limited  for  bringing  the  action.  2 
Saund.,  66,  n.  3 ;  1  Chit.  PL,  ed.  1837.  p.  517,  n. ;  Wil- 
kinson, Limitations,  104. 
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My  conclusion  is  that  no  error  was  commit- 
ted by  the  judge  on  the  trial  of  the  cause. 
New  trial  denied. 

Cited  in— 2  N.  Y.,  175;  51  N.  Y.,  582;  10  Am.  Rep., 
653 ;  59  N.  Y.,  35 ;  17  Am.  Rep.,  300 ;  1  Lans.,  293-8 
Hun, 391 ;  3 Barb.,  161 ;  52  Barb., 393 ;  IE.  D.  S.,  45 •  4 
E.  D.  S.,21 ;  46  Wis.,  629 ;  55  Wis.,  562 :  40  111.,  433 ;  53 
Ind.,  23 :  21  Am.  Rep.,  191 ;  11  Minn.,  20 ;  32  Ohio  St., 
269:  30  Am.  Rep.,  587 ;  1  N.  W.  Rep.,  297 ;  13  N.  W. 
Rep.,  559. 


*HENDERSON,  Survivor,  etc.  [*314 
«. 

HENDERSON  ET  AL. 

Presumption  of  Payment  of  Judgments  and 
Sealed  Instruments — Statute — Pleading —  Ver- 
ification of. 

The  presumption  of  payment,  allowed  as  a  de- 
fense to  actions  on  judgments  and  sealed  instru- 
ments, by  2  R.  S.,  301,  sees.  46,  48,  must  be  pleaded  as 
piiyment. 

The  affidavit  accompanying  such  a  plea,  required 
by  Rule  99,  instead  of  stating  it  to  be  true  in  sub- 
stance, etc.,  may  set  out  the  facts  which  raise  the 
presumption  and  negative  those  which  would  re- 
pel it. 

A  plea  in  such  a  case  that  the  right  of  action  ac- 
crued more  than  twenty  years  before  the  com- 
mencement of  the  suit  is  bad. 

Citation— 2  R.  S.,  301,  sec.  48. 

DEBT  on  a  judgment  in  this  court  of  May 
Term,  1823,  for  $6,790.26.  Plea,  that  the 
right  of  action  of  the  plaintiff  upon  the  said 
judgment  accrued  more  than  twenty  years  be- 
fore the  commencement  of  this  suit,  to  wit: 
July  9,  1823,  concluding  with  a  verification. 
Demurrer  and  joinder. 

Mr.  G.  R.  J.  Bowdoin,  for  plaintiff,  said 
the  plea  should  have  been  payment.  2  R.  S., 
301,  sees.  46,48. 

Mr.  D.  D.  Field,  for  defendants.  We  could 
not  plead  payment  because  the  defendants 
could  not  make  the  affidavit  of  the  truth  of  the 
plea  required  by  the  99th  Rule  of  the  court. 
And  besides,  the  plea  is  a  good  one.  On  the 
facts  pleaded  the  statute  raises  a  conclusive 
presumption  of  payment. 

By  the  Court,  Bronson,  Ch.  J.  It  is  not  a 
conclusive,  but  only  a prima  facie  presumption 
which  may  be  repelled  by  proof  of  payment  of 
some  part  of  the  debt,  or  a  written  acknowl- 
edgment of  a  right  of  action  within  twenty 
years.  Sec.  48.  The  statute  has  not  altered  the 
form  of  pleading.  The  plea  should  be  pay- 
ment, upon  which  issue  should  be  joined. 
Under  that  issue  the  defendant  may  show  act- 
ual payment,  or  rely  on  the  lapse  of  time  as  a 
ground  for  presuming  payment.  And  in  an- 
swer to  the  presumption,  the  plaintiff  may 
show  a  partial  payment  or  a  written  acknowl- 
edgment of  a  right  of  action  within  twenty 
years. 

If  the  defendant  cannot,  with  a  good  con- 
science, make  an  *affidavit  of  the  truth  [*315 
of  the  plea  in  the  words  of  the  99th  Rule,  he 
may  swear  to  the  facts  which  show  the  plea  to 
be  true,  to  wit:  that  the  judgment  was  recov- 
ered more  than  twenty  years  before  the  com- 
mencement of  the  suit,  and  that  he  has  made 


NOTE.— Payment — Presumption  of,  from  lapse  of 
time.  See  Jackson  v.  Sackett,  7  Wend..  94,  note; 
People  v.  Supervisors,  10  Wend.,  363,  note. 
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no  payment  nor  given  any  written  acknowl- 
edgment of  a  right  of  action  on  the  judgment, 
within  twenty  years. 

Judgment  for  the  plaintiff. 

Explained— 10  N.  Y..  175 ;  18  Barb.,  406;  Co.  K.  N. 

S'Ci\ed  in-14  N.  Y.,  307 ;  67  N.  Y.,  80:  3  Hun.  652 ;  6 
Hun,  66 ;  16  Hun,  540 ;  8  Barb.,  202, 251 ;  29  Barb.,  442 : 
6  T.  &  C.,  104 ;  4  Abb.  N.  C.,  133 :  3  Sandf .,  24. 
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DELAMATER  «.  PIERCE. 

Proof  that  the  defendant  on  being  shown  the 
plaintiff's  account  said,  "  it  is  correct,  but  I  have  an 
offset,"  is  sufficient  to  warrant  a  recovery  for  the 
amount  of  the  account. 

TERROR  to  the  Columbia  C.  P.  to  review  a 
Jj  judgment  of  that  court  reversing  on  cer- 
tiorari  a  judgment  in  favor  of  Delamater 
against  Pierce,  rendered  before  a  justice  of  the 
peace.  The  action  before  the  justice  was  as- 
sumpsitto  recover  $84.12,  as  the  balance  of 
accounts  between  the  parties.  The  plaintiff's 
account,  containing  items  on  both  sides  and 
showing  the  above  mentioned  balance  to  be 
due  him,  had  been  rendered  to  the  defendant, 
who  afterwards  came  to  the  plaintiff's  office 
and  was  shown  the  book  from  which  it  was 
taken,  and  in  a  conversation  with  the  plaintiff's 
clerk,  said  (as  the  clerk  testified)  that  the  ac- 
count was  correct,  "but  he  had  an  offset." 
Upon  this  testimony  the  justice  rendered  a 
judgment  for  the  plaintiff  for  the  $84.12. 

Mr.C.  L.  Monell.  for  plaintiff  in  error. 

Mr.  R.  E.  Andrews,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  No  doubt 
the  full  statement  of  a  party,  when  his  con- 
fession is  resorted  to  as  evidence  against  him, 
must  be  received,  although  it  does  not  follow 
3 1 6*]  that  every  *part  must  necessarily  be 
credited.  The  statement  should  be  complete 
in  order  to  make  the  language  used  intelligi- 
ble, and  to  show  clearly  what  the  party  intend- 
ed to  say  or  admit.  If  the  entire  statement, 
taken  together,  amounts  to  a  denial  of  any 
present  indebtedness,  it  will  not,  alone,  war- 
rant a  recovery. 

But  where  a  party  admits  the  existence  of  a 
particular  debt,  or  the  accuracy  of  certain 
items  charged  against  him,  although,  at  the 
same  time,  he  sets  up  an  offset  of  other  items 
in  his  own  favor,  his  admission  is  competent 
evidence  to  justify  a  recovery  for  the  debt  or 
items  thus  admitted,  unless  the  alleged  set-off 
is  duly  proved.  Such  a  statement  is  an  un- 
qualified admission  of  a  present  indebtedness, 
although  accompanied  by  an  assertion  of  a 
countervailing  demand  by  way  of  set-off  in 
his  own  favor.  But  the  assertion  that  a  set-off 
exists  does  not  prove  its  existence,  although 
the  admission  may  conclusively  establish  the 
debt  or  items  claimed  to  be  due  from  the  party 
by  whom  the  admission  was  made. 

In  this  case  the  witness  states  that  he  showed 
the  plaintiff's  book  to  the  defendant,  by  which, 
I  understand,  that  the  items  of  the  account,  as 
charged  and  credited,  were  exhibited  to  him. 
And  these  items,  as  I  interpret  the  evidence, 
were  admitted  by  the  defendant  to  be  correct, 
although  at  the  same  time  he  added  that  he 
had  an  offset  against  them.  If  this  is  the 
sense  in  which  the  declaration  of  the  defend- 
ant should  be  understood,  and  so  I  interpret 
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it,  it  was  quite  sufficient  to  prove  the  plaintiff's 
demand,  although  it  furnished  no  evidence 
whatever  that  the  defendant  had  any  claim 
against  it  by  way  of  set-off.  His  confession 
was  evidence  of  his  own  indebtedness,  al- 
though his  assertion  that  he  had  an  offset 
proved  nothing  in  his  own  favor.  Viewing 
the  case  in  this  light,  I  think  there  was  no  er- 
ror in  the  judgment  rendered  by  the  justice. 

It  would  be  absurd  to  understand  the  de- 
fendant as  admitting  that  the  balance  stated  on 
the  account  was  a  just  balance  upon  all  the 
demands  between  the  parties,  as  he  claimed  at 
the  same  time  to  have  a  further  and  additional 
offset  against  the  plaintiff's  demand.  It  is, 
however,  entirely  consistent  to  understand 
him  as  admitting  the  accuracy  of  the  items  in 
the  plaintiff's  book,  insisting,  at  the  [*317 
same  time,  that  he  had  some  additional  de- 
mand in  his  own  favor  by  way  of  set-off  which 
should  apply  against  the  plaintiff's  demands. 
In  this  sense  I  understand  the  evidence  given 
before  the  justice.  It  was  sufficient,  as  I  think, 
to  prove  the  plaintiff's  case;  and  as  no  evi- 
dence of  any  set  off  was  given,  the  judgment 
of  the  justice  was  correct.(a) 

Judgment  reversed. 

Affirmed— 3  How.  Pr.,  162 ;  3  Denio,  610 ;  1  N.  Y.,  17. 
Cited  in— 25  Barb.,  282. 

(a)  If  the  admission  had  been  that  the  demand  had 
once  existed,  but  had  been  paid,  it  would  have  been 
of  no  avail  to  the  plaintiff.  Smith  v.  Jones,  15 
Johns.,  229 ;  and  see  the  cases  referred  to  in  Cowen 
&  H.  Notes,  224,  n.  110. 

The  judgment  In  the  principal  case  was  affirmed 
by  the  Court  of  Appeals  September,  1847. 


COOK  &  PIERCE  t>.  McDOEL. 

Justice  Court — Attachment  against  Two  Persona 
— Practice. 

In  a  suit  by  attachment  prosecuted  against  two 
persons  as  joint  debtors  in  the  court  of  a  justice  of 
the  peace,  it  Is  not  enough  that  a  proper  return  by 
the  constable  should  be  made  of  the  service  of  the 
attachment  upon  one  of  them,  and  where  such  re- 
turn as  to  one  was  made  and  nothing  was  said  in  it 
as  to  any  service  on  the  other  defendant,  the  judg- 
ment was  reversed. 

Citations— 2  R.  S.,  231,  sec.  31 ;  Laws,  1831,  p.  404, 
sec.  36. 

ERROR  to  the  Oneida  C.  P.  McDoel  recov- 
ered a  judgment  against  Cook  &  Pierce 
before  a  justice  of  the  peace,  which  the  C.  P. 
affirmed  on  certiorari.  The  suit  was  com- 
menced by  attachment,  and  the  return  of  the 
constable  stated  that  he  had  attached  certain 
property  which  he  described  and  had  made  an 
inventory,  and  that  he  served  a  copy  of  the 
attachment  and  of  the  inventory  on  the  defend- 
ant, Cook,  on  a  day  named.  Nothing  was  said 
of  any  service  upon  the  other  defendant.  Cook 
appeared  and  made  objections  to  the  return, 
which  were  overruled.  Pierce  did  not  appear. 
Issue  was  then  joined  and  a  trial  had.  The 
judgment  was  against  both  defendants  as  joint 
debtors. 

*Mr.  S.  H.  Stafford,  for  plaintiffs  [*318 
in  error. 

Mr.  J.  W.  Jenkins,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  The  statute  re- 
quires that  the  constable,  on  the  seizure  of  the 
property  on  an  attachment,  shall  immediately 
make  an  inventory  of  it  and  leave  a  copy  of 
the  attachment  and  of  the  inventory,  certified 
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by  him,  at  the  last  place  of  residence  of  the 
defendant;  and  if  he  has  no  place  of  residence 
in  the  county  where  the  goods  are  attached,  to 
leave  such  copy  and  inventory  with  the  person 
in  whose  possession  the  goods  were  found.  2 
R.  8.,  231,  sec.  31.  By  section  36  of  the  Act 
of  1831,  Stat.,  p.  404,  it  is  required  that  every 
attachment  issued  by  virtue  of  that  Act  or  of 
the  provisions  contained  in  the  Revised  Stat- 
utes shall  be  served  in  the  manner  provided  for 
by  the  Revised  Statutes,  except  that  if  the  de- 
fendant can  be  found  in  the  county,  the  copy 
of  such  attachment  and  inventory  shall  be 
served  upon  him  personally,  instead  of  leav- 
ing the  same  at  the  place  prescribed  by  the  Re- 
vised Statutes ;  and  the  return  of  the  officer, 
in  addition  to  what  was  before  required,  shall 
state  specifically  whether  such  copy  was  or 
was  not  personally  served  upon  the  defendant. 

I  think  that  the  objection  is  well  taken.  It 
was  the  duty  of  the  constable  to  have  served  a 
copy  of  the  attachment  and  inventory  on  Pierce 
personally,  if  he  was  to  be  found  in  the  county, 
or  if  not,  to  have  left  the  same  at  his  last  place 
of  residence,  if  he  had  a  residence  in  the  county; 
and  if  he  had  no  residence,  to  have  left  the 
same  with  the  person  in  whose  possession  the 
goods  attached  were  found ;  and  to  have  stated 
in  his  return  the  manner  of  such  service.  The 
return  in  this  case  shows  nothing  in  regard  to 
the  service  of  the  attachment  on  Pierce.  For 
this  reason  the  judgment  must  be  reversed. 

Judgment  reversed. 

Afflrmed-2  N.  Y.,  110. 
Cited  in— 2  Hilt.,  217. 


3 1 9*]        *CLARK  v.  DENURE. 

The  plaintiff  in  a  justice's  court  may,  upon  the 
coming  in  of  a  verdict  in  his  favor,  for  more  than 
$25,  remit  the  excess  beyond  that  amount,  or  any 
other  sum,  and  a  judgment  for  the  residue  will  not 
be  erroneous. 

Citations-2  R.  S.,  247,  sec.  125;  1  R.  L.,  391,  sec.  9 ; 
4  Johns.,  414 ;  12  Johns.,  435 :  Bac.  Abr.,  Damages,  d, 
2 ;  2  Cow.  Tr.,  1010 ;  5  Hill,  76. 

ERROR  to  the  Jefferson  C.  P.  Clark  sued 
Denure  before  a  justice  and  declared  for 
fraud  in  the  sale  of  a  pair  of  horses.  The  de- 
fendant pleaded  the  general  issue.  On  the 
trial,  which  was  by  jury,  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  $34,  who  im- 
mediately remitted  the  excess  beyond  $24.99, 
for  which  sum  the  justice  rendered  judgment, 
with  costs.  The  C.  P.  reversed  the  judgment, 
on  the  ground  that  the  justice  committed  an 
error  in  allowing  the  plaintiff  to  remit  a  part 
of  the  damages,  and  in  giving  judgment  for 
the  residue  only. 

Mr.  J.  Clark,  for  plaintiff  in  error. 

Mr.  R.  Lansing,  for  defendant  in  error, 
insisted  that  the  justice  was  bound  to  enter  in 
his  docket  a  judgment  for  the  precise  verdict 
rendered  by  the  jury.  2  R.  S.,  244,  sec.  110; 
Id.,  247,  sec.  124.  The  only  authority  for  re- 
mitting a  part  of  a  verdict  is  in  section  125, 
where  it  may  be  done  when  it  exceeds  the  ju- 
risdiction of  the  justice. 

By  the  Court,  Jewett,  J.  The  plaintiff  sup- 
poses that  the  provisions  of  the  present  statute 
have  deprived  the  justice  of  the  authority 
which  he  formerly  had  in  rendering  judgment 
upon  the  verdict  of  a  jury.  But  I  think  that, 
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with  the  exception  of  the  provision  in  the  125th 
section,  allowing  a  remittitur  when  the  verdict 
is  for  a  sum  exceeding  the  justice's  jurisdic- 
tion, the  authority  of  the  justice  is  now  sub- 
stantially what  it  was  under  the  former  stat- 
utes. The  9th  section  of  the  $25  Act,  1  R.  L., 
391,  provided  that  when  the  jurors  had  agreed 
on  their  verdict,  they  should  deliver  the  same 
to  the  justice  in  the  same  court,  who  was 
thereby  required  to  give  judgment  thereupon. 
While  that  statute  was  in  force,  in  an  action  of 
trespass  upon  lands,  the  jury  before  a  justice 
rendered  a  verdict  for  the  *defendant  [*32O 
for  twenty-five  cents  damages  with  six  cents 
costs.  The  defendant  remitted  the  damages 
and  the  justice  entered  the  remittitur  and  gave 
judgment  generally  for  the  defendant ;  and  it 
was  held  to  be  correct  on  certiorari.  It  was 
then  said,  by  Spencer,  /.,  that  "  If  a  jury  in 
this  court  should  give  the  plaintiff  more  dam- 
ages than  he  claims  by  his  declaration,  there 
would  be  no  hesitation  in  allowing  a  remittitur 
of  the  surplus  beyond  the  damages  laid  in  the 
declaration.  So  if,  in  an  action  in  which  the 
defendant  was  not  entitled  to  damages,  the 
jury  should  give  him  damages,  I  see  no  reason 
why  he  should  not  be  allowed  to  remit  them. 
A  remittitur  would  be  permitted  in  both  cases, 
on  the  principle  that  the  party  in  whose  favor 
a  sum  is  found  has  the  right  immediately  to 
cede  it  to  the  other  party ;  and  that  the  mis- 
take of  a  jury,  which  can  be  corrected  by  the 
act  of  the  party  in  whose  favor  it  is  made,  and 
which  mistake  is  not  imputable  to  him,  should 
work  no  prejudice."  Burger  v.  Kortright,  4 
Johns.,  414.  In  Putnam  v.  Shelop,  12  Id.,  435, 
the  plaintiff's  claim  as  proved  was  $34,  and 
the  justice  rendered  a  judgment  for  $25  and 
costs.  It  was  held  that  the  plaintiff  had  a 
right  to  waive  his  claim  for  the  excess  over 
$25.  Such  is  the  rule  at  common  law.  Bac. 
Abr.,  Damages,  d,  2;  2  Cow.  Tr.,  1010.  In 
Barber  v.  Rose,  5  Hill,  76,  it  was  held  that  the 
plaintiff  might  remit  the  excess  of  damages 
found  in  his  favor  exceeding  the  amount 
claimed  in  his  declaration,  and  take  judgment 
for  the  sum  demanded  ;  and  that  no  good  rea- 
son had  been  urged  against  his  doing  so  in  any 
case. 

I  am  of  opinion  that  the  plaintiff  may  in  any 
case  before  judgment  remit  any  part  of  the 
sum  found  in  his  favor  by  the  verdict  of  a 
jury  and  take  judgment  for  the  residue,  if  such 
residue  do  not  exceed  the  jurisdiction  of  the 
justice,  or  the  sum  claimed  by  the  declaration. 

The  C.  P.,  however,  correctly  reversed  the 
judgment  in  this  case  for  a  reason  not  men- 
tioned in  the  record.  The  action  was  for  a 
deceit,  and  there  was  no  evidence  of  a  scienter, 
without  which  the  action  could  not  be  sus- 
tained. 

Judgment  affirmed. 


*CHURCHILL  AXD  HAYES  [*321 

ENOCH 'HUNT. 

Bond  to  Save  Harmless,  Maker  of  Note —  When 
Obligee  May  Recover — Costs — Defendant  in  Ac- 
tion on  Bond  Cannot  Set  Up  Usury  in  Note. 

Upon  a  bond  conditioned  to  save  harmless  and 
indemnify  the  obligee  against  his  liability  as  the 
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maker  of  a  promissory  note  then  held  by  a  third 
person,  and  to  pay  the  same  or  cause  it  to  be  paid, 
the  obligee  may,  without  having  paid  anything,  re- 
cover the  amount  of  the  note  against  the  obligor, 
upon  his  failure  to  pay  the  holder. 

But  he  cannot  recover  the  costs  of  a  judgment 
obtained  against  him  on  the  note,  where  he  has  not 

Where  the  note  is  past  due  at  the  time  of  the  exe- 
cution of  such  a  bond,  the  obligee  is  bound  to  make 
payment  to  the  holder  immediately ;  and  if  he  tail 
to  do  so,  a  suit  may  be  maintained  on  the  bond  with- 
out delay. 

The  defendant  cannot,  in  an  action  on  such  a 
bond,  set  up  usury  in  the  note. 

An  agreement  to  indemnify  one  against  a  demand 
is  of  the  same  legal  import  as  an  agreement  to  in- 
demnify him  against  his  liability  for  the  demand. 
Per  Beardsley,  J. 

Citations— 1  Hill,  145 ;  Hurlst.  Bonds,  40 ;  6  Co.,  31 ; 
Shep.  Touch.,  369;  7  T.  R.,  124;  17  Johns.,  239;  7 
Wend.,  499 ;  7  Johns.,  168 ;  8  Cow.,  640.  665 ;  2  R.  S., 
432,  art.  3;  1  R.  L.,  1813,  pp.  429,  430,  sees.  7-9;  8 
Wend.,  452. 

DEBT  on  bond,  tried  at  the  Rensselaer  Cir- 
cuit in    May,   1846,  before  Parker,    C. 
Judge.     The  declaration  set  forth  a  bond  exe- 
cuted by  the  defendant  and  Henry  Hunt,  dated 
April  6,  1843,  in  the  penalty  of  $1,000.     The 
condition  was  as  follows  :     "  The  condition  of 
this  obligation  is  such  that  if  the  above  bound- 
en  Henry  Hunt  shall  and  do  well  and  truly 
save  harmless  and  indemnify  the  said  George 
W.  Churchill  and  Reuben  Hayes,  Jr.,  against 
their  liability  as  makers  of  a  certain  promis- 
sory note  of  the  sum  of  $500,  now  holden  by 
Clark  &  Sharp,  of  the  City  of  Troy,  and  shall 
pay  or  cause  to  be  paid  the  said  promissory 
note  ;  said  note  bearing  date  August  9,  1841, 
and  payable  six  months  from  date  to  the  order 
of  the  above  bounden  Henry  Hunt,  and  in- 
dorsed by  said  Henry  Hunt  to  Wm.  C.  Potter, 
without  fraud  or  other  delay,  then  this  obli- 
gation to  be  void ;  or  else  to  remain  in  full 
force  and  virtue."    The  suit  was  commenced 
against  both  the  obligors.    Two  breaches  were 
assigned  in  the  declaration :    1.  That  Henry 
Hunt  had  not  saved  the  plaintiffs  harmless  and 
indemnified  them  against   their    liability  as 
makers  of  the  note,  but  had  failed  therein, 
and  had  suffered  the  plaintiffs  to  be  sued  as 
makers  of  the  note,  and  a  judgment  to  be  re- 
covered against   them ;   and  2.  That  Henry 
Hunt  had  not  paid  the  note  or  the  judgment 
322*]  *or  caused  them  to  be  paid,  although 
a  reasonable  time  for  the  payment  thereof  hac 
elapsed,  after  the  making  01  the  bond  and  be 
fore  the  commencement  of  the  suit,  but  thai 
he  and  the  defendants  had  failed  to  do  so  anc 
had  suffered  the  judgment  aforesaid  to  be  re 
covered. 

H.  Hunt  pleaded  a  discharge  under  the 
Bankrupt  Act,  and  the  suit  as  to  him  was  dis 
continued.  The  defendant,  Enoch  Hunt 
pleaded  non  estfactum,  and  gave  notice  of  spe 
cial  matter. 

On  the  trial,  the  bond  was  read  in  evidence 
and  the  plaintiffs  proved  that  the  defendan 
and  Henry  Hunt,  his  co-obligor,  were  several 
ly  applied  to  on  behalf  of  the  plaintiffs  and  re 
quested  to  pay  the  note,  referred  to  in  the  con 
dition  of  the  bond,  in  June,1843,  but  paymen 
was  not  made.  It  appeared  that  Sharp  &  Clark 
the  holders,  had  recovered  judgment  on  th< 
note,  against  the  plaintiffs  as  makers,  in  th 
Supreme  Court ;  but  it  was  shown  that  th 
plaintiffs  were  entirely  insolvent  and  that  thej 
had  removed  out  of  the  State. 
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The  defendant's  counsel  moved  for  a  non- 

uit,  insisting  that  the  bond  was  for  indemnity 

merely,  and  that  the  plaintiffs  had  not  been 

amnified;  but  the  motion  was  denied  and  the 

lefendant  excepted. 

The    defendant's  counsel  then    offered  to 
how  that  the  note  was  made  upon  an  usurious 
onsideration,  and  was  void  in  the  hands  of 
)lark  &  Sharp  for  usury.  The  plaintiffs'  coun- 
el  objected,  and  the  judge  sustained  the  ob- 
ection  and  the  evidence  was  excluded.     The 
lefendant's  counsel  excepted.     The  defendant 
nsisted  that  the  plaintiffs  could  not  recover 
more  than  nominal  damages,  and  that,  at  all 
vents,  they  were  not  entitled  to  recover  the 
osts  included  in  the  judgment.     The  judge, 
on  the  contrary,  charged  that  they  were  enti- 
led to  recover  the  amount  of  the  judgment 
with  interest  thereon,  and  the  defendant  again 
xcepted.  Verdict  for  the  plaintiffs  for  $651.48, 
which  included  the  costs  recovered  against 
hem  by  Sharp  &  Clark  and  the  interest  there- 
on,   amounting    to    $73.72.     The    defendant 
moves  for  a  new  trial  on  a  case. 

*Mr.  J.  Pierson,  for  defendant.  1.  [*323 
The  bond  is  for  indemnity  merely,  and  the 
plaintiffs  having  never  paid  anything,  were 
lot  entitled  to  recover.  In  the  Matter  of  Negus, 
7  Wend.,  499;  Douglass  v.  Clark,  14  Johns., 
177;  Aberdeen  v.  Blackmar,  6  Hill,  324;  2. 
The  defendant  should  have  been  permitted  to 
show  that  the  note  was  usurious.  Hammond 
v.  Hopping,  13  Wend.,  505;  Eeedv.  Smith,  9 
Cow.,  647;  Chit.  Cont.,  706,  709;  Ord.,  Usury, 
105.  3.  At  most  the  plaintiffs  can  recover 
only  the  amount  of  the  note  and  interest. 

Mr.  N.  Hill,  Jr.,  for  plaintiffs.  1.  The 
bond  provides  for  indemnity  in  a  particular 
manner,  namely:)  by  payment  of  the  demand. 
Where  payment  is  mentioned  in  such  a  bond, 
it  may  be  enforced  unless  the  whole  scope  of 
the  instrument  shows  that  indemnity  only 
was  intended,  'ihomas  v.  Allen,  1  Hill,  147; 
People  v.  Corbett,  8  Wend.,  520;  Webb  v.  Pond, 
19  Wend.,  423.  2.  Usury  in  the  note  could 
not  be  set  up  to  avoid  this  contract.  Bearce  v. 
Barstow,  9  Mass.,  45,  48;  DeWolfv.  Johnson, 
10  Wh.,  367.(«)  3.  The  plaintiffs  were  enti- 
tled to  recover  the  amount  of  the  judgment 
and  interest.  Chace  v.  Hinman,  8  Wend.,  452. 

By  the  Court.  Beardsley,  J.  When  this 
bond  was  given,  the  note  to  which  it  has  ref- 
erence was  overdue,  and  the  plaintiffs,  as 
makers,  were  liable  to  be  sued  upon  it  at  any 
time.  By  the  condition  of  the  bond  Henry 
Hunt,  one  of  the  obligors,  was  to  save  harm- 
less and  indemnify  the  plaintiffs  against  their 
liability  as  such  makers,  and  also  to  pay  or 
cause  said  note  to  be  paid  without  fraud  or 
other  delay. 

So  far  as  respects  a  recovery  of  the  amount 
of  the  note  and  interest  thereon,  this  case,  in 
principle,  is  like  that  of  Thomas  v.  Allen,  1 
Hill,  145.  It  is  true  that  in  one  particular, but 
which  seems  to  me  wholly  immaterial,  they 
differ  in  matter  of  fact.  In  Thomas  v.  Allen, 
the  debt  to  be  paid  had  not  become  due  when 
the  bond  was  made.whereasin  the  present  case 
the  note  had  been  for  some  time  overdue  when 
this  bond  was  executed.  In  *Thomas  [*324 

(a)  And  see,  Pratt  v.  Adams,  7  Paige,  615,639,  641. 
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v.  Atten,  the  bond  was  conditioned  to  pay  a 
•certain  debt  when  it  should  become  due  and  to 
save  the  plaintiff  harmless;  but  in  the  present 
case  the  condition  of  the  bond  is  to  pay  a  debt 
already  due,  and  to  save  the  plaintiffs  harm- 
less and  indemnify  them  against  their  liability 
therefor. 

It  was  held  in  Thomas  v.  Allen, fh&t  the  bond 
in  suit  in  that  case  was  more  than  a  mere  bond 
of  indemnity,  as  it  bound  the  defendant  to  pay 
off  the  plaintiff's  debt  when  it  fell  due,  and 
that  the  breach,  alleging  the  debt  had  not  been 
paid  by  the  defendant  at  the  day  when  it  was 
payable,  was  well  assigned.  Upon  such  an  ob- 
ligation the  right  of  action  becomes  complete 
•on  the  defendant's  failure  to  do  the  particular 
thing  he  engaged  to  perform.  Where  the  cov- 
enant is  to  pay  the  plaintiff's  debt,  it  is  enough 
to  show  that  it  was  not  paid  at  the  stipulated 
time.  The  plaintiff  need  not  go  further  and 
show  that  he  had  himself  paid  the  demand,  or 
been  otherwise  damnified  by  the  defendant's 
neglect  to  perform  his  engagement.  These 
principles  are  settled  in  the  case  of  Thomas  v. 
Allen,  which  is  fully  sustained  by  the  authorities 
there  referred  to;  and  the  point  adjudged  ad- 
mits of  no  doubt. 

By  the  condition  of  the  bond  in  the  present 
•case,  Henry  Hunt  was  bound  to  pay  off  the 
plaintiffs'  note,  but  no  particular  time  of  pay- 
ment was  specified.  The  note  was  then  over- 
due, as  the  condition  of  the  bond  shows;  and 
no  certain  time  of  payment  being  specified  in 
the  condition,  the  law  required  payment  to  be 
made  immediately,  that  is,  on  the  day  when 
the  bond  was  given.  Hurlst.  Bonds,  40;  Bothy's 
case,  6  Rep..  31;  Shep.  Touch.,  369;  Farquhar 
v.  Morris,  7  T.  R.,  124.  As  the  note  had  not 
been  paid  when  the  suit  was  commenced,  the 
•condition  of  the  bond  was  broken,  and  a  good 
right  of  action  shown;  the  motion  for  a  nonsuit 
was,  therefore,  correctly  refused. 

The  defendant  had  no  right  to  set  up  that 
the  note  was  usurious,  although  that  defense 
might  have  been  interposed  by  the  plaintiffs  in 
the  action  brought  against  them  on  the  note. 
This  bond  was  given  to  the  plaintiffs,  by  whom 
the  note  had  been  made,  and  not  to  the  sup- 
posed usurer, whoever  he  may  have  been.  Nor 
was  the  payment  to  be  made  to  such  supposed 
usurer;  for  the  note,  as  the  condition  of  the 
325*]  bond  shows,  had  been  transferred  to 
Clark  &  Sharp,  who  then  held  it,  and  the  ob- 
ligors were  bound  that  it  should  be  paid  with- 
out delay.  Their  engagement  to  the  plaintiffs 
was  equivalent  to  an  absolute  promise  to  pay 
them  the  amount  of  the  note;  and  on  no  prin- 
ciple can  I  see  that  the  obligors  in  the  bond 
had  any  concern  with  the  question  of  usury. 
Their  engagement  was  with  the  plaintiffs.  It 
was  an  engagement  to  pay  the  amount  of  a 
certain  note  given  by  the  plaintiffs  and  then 
held  by  Sharp  &  Clark;  and,  in  my  opinion, 
the  defendants  were  clearly  bound  to  make  the 
payment  according  to  their  covenant,  whether 
the  plaintiffs  were  liable  to  Sharp  &  Clark  or 
not.  What  concern  had  these  obligors  with 
that  question?  They  were  not  the  victims  of 
an  usurer,  nor  were  they  sued  upon  an  usuri- 
ous obligation.  If  the  bond  had  been  a  mere 
bond  of  indemnity,  a  different  question  would 
have  been  presented;  but  being  an  absolute 
engagement  to  pay,  I  entertain  no  doubt  that 
DENIO  3. 


the  alleged  defense  of  usury  was  properly  ex- 
cluded. 

A  right  of  action  having  been  shown,  and 
the  question  of  usury  not  being  in  the  case,  the 
only  remaining  point  has  reference  to  the 
amount  of  damages. 

The  plaintiffs  were,  undoubtedly,  entitled  to 
recover  the  amount  of  the  note  and  interest 
thereon;  for  to  that  extent  the  condition  of  the 
bond  was  express  and  absolute.  Port  v.  Jack- 
son, 17  Johns.,  239,  and  authorities  there  re- 
ferred to;  Matter  of  Negus,  7  Wend.,  499.  To 
this  extent  a  recovery  of  damages  was  proper, 
although  nothing  had  been  paid  on  the  note  by 
the  plaintiffs,  nor  had  they  in  any  other  man- 
ner been  actually  damnified  by  the  refusal  of 
the  obligors  to  make  payment  of  the  note  ac- 
cording to  their  engagement. 

There  is  an  express  clause  in  the  condition 
of  this  bond  that  Henry  Hunt  should  pay  the 
plaintiffs'  note,  but  none  that  he  should  pay 
such  costs  as  might  be  adjudged  against  them 
in  an  action  for  its  recovery.  The  costs  so 
made,  and  which  the  plaintiffs  would  be 
bound  to  pay,  could  not  be  recovered  upon  an 
alleged  breach  of  the  condition  to  pay  the  note. 
The  non-payment  of  the  costs  would  not  be  a 
breach  of  that  clause  in  the  condition  of  the 
bond;  and  they  were  to  be  recovered,  if  at  all, 
*on  that  part  of  the  condition  which  [*326 
bound  the  obligors  to  indemnify  the  plaintiffs 
against  their  liability  as  makers  of  the  note. 
This  was  but  an  ordinary  covenant  of  indem- 
nity, and  at  common  law  a  recovery  cannot  be 
had  upon  such  an  engagement,  without  show- 
ing payment  or  other  actual  injury  sustained. 
The  costs  and  interest  thereon  should  not  have 
been  allowed  in  the  assessment  of  damages, 
and  so  far  the  amount  of  the  recovery  was  er- 
roneous. 

It  was  argued  that  the  rule  which  allows  a 
sheriff,  in  an  action  on  a  bond  for  the  jail  lib- 
erties, to  recover  such  costs  as  has  been  ad- 
judged against  him  in  an  action  brought  for 
the  escape  of  the  prisoner,  would  authorize  an 
allowance  of  the  costs  for  which  these  plaintiffs 
had  become  liable.  There  is  no  doubt  the 
sheriff  may  in  such  case  recover  the  costs,  as 
he  also  may  the  full  amount  of  a  judgment  re- 
covered against  him  for  such  escape,  although 
nothing  has  actually  been  paid  by  him.  He  is 
liable  For  such  amount,  and  that,  on  a  bond 
for  the  liberties,  is  sufficient.  Kip  v.  Brigham, 
7  Johns.,  168;  RockfeUer  v.  Donnely,  8  Cow., 
640,  665.  But  this  is  for  the  plain  reason  that 
the  statute,  under  which  these  bonds  are  given, 
expressly  provides  for  such  recovery  before 
payment  has  been  made  by  the  sheriff.  Such 
is  the  letter  of  the  statute.  2  R.  S.,  432,  art. 
3;  1  R.  L.  of  1813,  pp.  429,  430,  sees.  7-9.  A 
bond  given  in  conformity  with  the  statute,  for 
the  support  of  a  bastard  child,  is  intended  to 
be  for  the  indemnity  of  the  town;  and  yet  it 
has  been  adjudged,  upon  the  spirit  and  intent 
of  the  statute  requiring  such  bonds  to  be  taken, 
that  in  an  action  on  the  bond,  it  is  unnecessary 
to  show  actual  payment  or  other  damage  sus- 
tained by  the  town.  Such  a  bond  was  held  to 
be  forfeited  by  the  mere  fact  that  the  town  had 
become  liable  for  the  support  of  the  child. 
Rockfeller  v.  Donnely,  supra. 

These  authorities  seem  to  me  to  prove  noth- 
ing in  favor  of  allowing  a  recovery  of  the  costs 
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adjudged  against  these  plaintiffs,  on  the  mere 
ground  of  such  liability;  they  rather,  as  I 
think,  look  in  the  opposite  direction.  This 
bond  is  a  common  law  obligation,  and  the  part 
of  the  condition  now  in*  question  is  but  an  en- 
gagement to  indemnify  the  plaintiffs  against 
327*]  their  liability  *as  makers  of  the  note. 
Notwithstanding  what  is  said  in  the  case  of 
Chace  v.Hinman,  8  Wend.,  452, 1  must  say  that 
I  am  not  aware  of  any  distinction,  at  common 
law,  between  an  indemnity  against  damage, 
and  one  against  liability,  which  warrants  a  re- 
covery on  the  latter  on  simply  showing  the  fact 
of  liability.  In  both,  as  I  think,  there  must  be 
evidence  of  actual  damage,  by  the  payment  of 
money  or  otherwise.  We  have  seen  that  a  dif- 
ferent rule  prevails  in  regard  to  bonds  for  the 
liberties  and  for  the  support  of  bastard  child  ren ; 
but  this  is  for  the  reason  that  the  statutes,  un- 
der which  such  bonds  are  made,  give  to  them 
an  effect  which  they  would  not  have  had  at 
common  law. 

The  costs  and  interest  thereon,  amounting 
to  $73.72,  should  not  have  been  allowed  as 
damages,  as  they  had  not  been  paid  by  the 
plaintiffs.  If  the  plaintiffs  remit  that  amount 
from  the  damages,  the  verdict  may  stand,  and 
they  may  take  judgment  and  have  execution  ac- 
cordingly; otfierwise,  a  new  trial  mustbe  granted. 

Explained— 4  Rob.,  374. 

Applied— 4  Abb.  Pr.,  10. 

Cited  in— 1  N.  Y.,  663;  49  Am.  Dec.,  362;  12  N.  Y.. 
304 ;  28  N.  Y.,  485 ;  48  N.  Y..  536 ;  63  N.  Y.,  390 ;  72  N. 
Y.,  266 ;  83  N.  Y.,  61 :  13  Hun,  662 ;  6  Barb.,  534 ;  14 
Barb.,  205 ;  28  Barb.,  382 ;  40  Barb.,  237,  240 ;  44  Barb., 
214;  14  Abb.  Pr.,  144;  42  Super.,  253;  15  Minn.,  470, 
471 ;  131  Mass..  99 :  41  Am.  Rep.,  205;  131  Mass.,  122; 
30  Wig.,  74;  68111..  617,  618;  23Ind.,  530:  15  Minn.,  470, 
471;  2  Am.  Rep.,  153;  23  Minn.,  323;  34  Iowa,  74;  11 
Am.  Rep.,  139;  20  N.  W.  Rep.,  19. 


STEVENS  ET  AL.  v.  ROWE,  Sheriff,  etc. 

Action  against  Sheriff— Neglect  to  Return  Fi.Fa. 
— Pleading — Damages — Mitigation  of. 

In  case  against  a  sheriff  for  neglecting  to  return  a 
fl.fa.,  the  declaration  ought  to  show  in  what  manner 
the  plaintiff  has  sustained  damages.  Semble.  Per 
Beardeley,  J. 

And  where  there  was  no  averment  in  the  declara- 
tion in  such  an  action  that  the  judgment  d_ebtors  had 
real  estate  subject  to  be  levied  on  and  evidence  had 
been  given  to  show  that  there  was  not  sufficient  per- 
sonal property  to  satisf y  the  fi.  fa.;  held,  that  the 
plaintiff  was  not  entitled  to  prove  that  the  debtors 
had  real  estate  which  ought  to  have  been  sold  by  the 
sheriff. 

The  cases  of  Bk.  v.  Curtiss,  1  Hill.  275,  and  Pardee 
v.  Robertson,  6  Id.,  550,  commented  on  and  doubted. 
Per  Beardsley,  J". 

Although  the  sheriff  is  prlma  facie  liable  for  the 
debt,  upon  proof  that  he  has  neglected  to  return  the 
execution,  he  may,  nevertheless,  mitigate  the  dam- 
ages by  showing  {inter  al.)  that  the  judgment  debt- 
ors are  solvent,  and  that  the  judgment  is  still  col- 
lectible. Per  Beardsley,  J. 

Citations— 2  R.  S.,  440,  sec.  77;  6  Hill,  550,  551;  1 
Hill,  275;  10  Mass.,  474 ;  11  Mass.,  89;  9  Johns..  300. 

CASE,  tried  at  the  Oswego  Circuit,  in  June, 
1844,  before  Gridley,  C.  Judge.  The  dec- 
328*]  laration  sets  out  the  recovery  in  *this 
court  of  a  judgment  by  the  plaintiffs  against 
Baldwin  &  Neilson,  and  the  delivery  of  a  fi. 
fa.  thereon  to  the  defendant  as  sheriff  of  Os- 
wego Co.  One  count  alleges  that  the  defend- 
ant levied  and  made  the  amount  of  the  execu- 
tion of  the  personal  property  of  the  defendants 
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therein,  but  that  not  regarding  his  duty,  etc. , 
the  defendant  had  not  the  money  so  levied  or 
any  part  thereof  before  the  justices,  etc.,  at 
the  return  day;  nor  had  he  paid  the  same  to 
the  plaintiffs;  nor  had  he  the  said  writ  at  the 
return  day  thereof  before,  etc.;  nor  had  he 
since  returned  the  same.  The  second  count 
avers  that  the  defendants  in  the  execution  had 
goods  and  chattels  whereof  the  sheriff  might 
and  ought  to  have  made  the  money;  yet,  not 
regarding  his  duty,  etc.,  he  did  no't  levy  the 
said  money,  nor  did  he  at  the  return  day  of 
said  writ  make  return  thereof.  The  defendant 
pleaded  not  guilty. 

On  the  trial  the  judgment  and  execution  were 
proved.  It  was  shown  that  the  execution  waa 
in  the  defendant's  hands,  and  that  it  remained 
in  his  hands  about  two  months  after  the  return 
day.  The  plaintiffs  also  gave  evidence  to  show 
that  the  defendants  in  the  execution  had  per- 
sonal property  on  which  the  same  might  have 
been  levied,  and  the  money  made. 

The  defendant  then  gave  evidence  to  show 
that  Baldwin  and  Neilson  were  not  owners  of 
the  personal  property  referred  to  in  the  evi- 
dence on  the  part  of  the  plaintiffs.and  of  which 
it  was  supposed  the  money  might  have  been 
made. 

The  plaintiffs  offered  to  show  that  at  and 
after  the  return  day  the  judgment  debtors  had 
choses  in  action  which  might  have  been  reached 
by  a  creditor's  bill,  if  the  execution  had  been 
duly  returned,  but  which  could  not  now  be 
reached  by  the  plaintiffs.  This  was  objected 
to  and  excluded.  The  plaintiffs  also  offered  to 
show  that  during  the  whole  time  the  execution 
was  in  force  Baldwin,  one  of  the  debtors, 
owned  real  estate  in  the  County  of  Oswego, 
upon  which  the  judgment  was  a  lien,  of  greater 
value  than  the  amount  of  money  to  be  col- 
lected, and  which  might  have  been  sold  on  the 
execution.  This  was  objected  to  and  excluded 
for  the  reason  that  the  declaration  did  not  aver 
the  fact  that  Baldwin  had  real  estate  which 
might  have  been  levied  on. 

*The  judge  charged  the  jury:  1.  [*32t> 
That  it  was  for  the  defendant  to  show  that  no 
damages  had  been  sustained  by  the  plaintiffs, 
or  less  than  the  amount  of  the  judgment.  2. 
That  it  was  also  for  the  defendant  to  show 
that  the  property  of  the  debtors  was  so  circum- 
stanced that  he  could  not  make  the  amount  of 
the  execution.  The  plaintiffs'  counsel  then  de- 
sired the  judge  to  charge  that  as  the  defendant 
had  not  returned  the  execution,  he  was  liable 
to  the  plaintiffs  unless  he  showed  that  plaint- 
iffs had  sustained  no  damage  by  said  neglect 
to  return  the  execution;  but  the  judge  declined 
to  vary  his  charge.  Verdict  for  plaintiffs  for 
$17.82,  which  they  move  to  set  aside  on  a  case. 

Mr.  N.  Hill,  Jr.,  for  plaintiffs,  argued  that 
the  judge  erred  in  excluding  evidence  to  show 
that  Baldwin  owned  real  estate  which  wa& 
liable  to  be  sold  on  execution ;  and  for  this  he 
cited  Pardee  v.  Robertson,  6  Hill,  550. 

Mr.  M.  D.  Bagg,  for  defendant. 

By  the  Court,  Beardsley,  J.  The  decla- 
ration alleges  that  the  defendant,  being  sheriff 
of  the  County  of  Oswego,  did  not  duly  return 
the  writ  of  fi.  fa.  placed  in  his  hands  for  col- 
lection, but  failed  so  to  do.  It  also  alleges  that 
he  collected  the  amount  of  said  execution,  but 
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had  not  the  money  so  collected  in  court  at  the 
return  day  thereof:  nor  had  he  paid  the  said 
money  to  the  plaintiffs.  There  is  also  an  aver- 
ment that  the  defendants  in  said  writ  of  fi.  fa. 
had  personal  property  out  of  which  the  de- 
fendant might  have  levied  and  made  the 
amount  to  be  collected  but  that  he  neglected 
so  to  do.  There  is  no  allegation,  however,  in 
the  declaration  that  the  defendants  in  the  exe- 
cution or  either  of  them  had  any  real  estate 
upon  which  the  judgment  was  a  lien,  or  out  of 
which  the  sheriff  might  have  made  the  amount 
he  was  required  to  collect  on  the  execution. 

It  appeared  on  the  trial  that  the  money  had 
not  been  collected  by  the  defendant,  as  alleged 
in  the  declaration;  and  the  jury  have  found 
that  only  $17.82  could  have  been  made  out  of 
the  personal  property  of  the  defendants  in  the 
33O*]  *execution.  For  that  sum  a  verdict 
was  found  for  the  plaintiffs,  and  these  two 
grounds  for  a  recovery  of  damages  are  thus 
completely  disposed  of.  So  far  as  respects 
the  question  to  be  decided  in  this  case  they 
may,  therefore,  be  thrown  out  of  view. 

We  are  thus  brought  to  the  only  other 
ground  for  a  recovery  of  damages  stated  in  the 
declaration,  that  is,  the  neglect  and  omission 
of  the  defendant  to  return  the  Ji.  fa.  as  he  was 
commanded,  and  as  it  was  his  duty  to  do. 

At  common  law,  no  action  lay  for  such  vio- 
lation of  duty,  although  the  sheriff  might  be 
attached  and  punished  for  it.  I  admit,  how- 
ever, that  under  the  statute  an  action  may  be 
maintained  for  such  misconduct,  and  in  which 
the  party  aggrieved  is  entitled  to  recover  "for 
the  damages  sustained  by  him."  2  R.  S.,  440, 
sec.  77;  Pardee  v.  Robertson,  6  Hill,  550.  The 
amount  to  be  recovered  is  thus  prescribed  by 
the  statute,  which  is  "  the  damages  sustained" 
by  such  violation  of  duty,  whatever  that 
amount  may  be.  The  full  amount  to  be  levied 
and  made  on  the  execution  is  not  necessarily 
recoverable,  although  prima  facie  that  may  be 
the  just  measure  of  reparation  where  nothing 
is  shown  to  induce  a  belief  that  the  real  loss  of 
the  aggrieved  party  is  less  than  that  amount. 
I  am  not  now  stating  the  grounds  on  which 
the  damages  may  be  reduced,  but  simply  ad- 
verting to  the  rule  that  prima  fade,  where  no 
such  grounds  are  presented,  the  amount  of  the 
unpaid  execution  debt  is  the  true  sum  to  be 
recovered  as  damages. 

The  statute,  it  will  be  observed,  does  not 
prescribe  the  form  of  declaring  in  such  an  ac- 
tion. It  makes  the  sheriff  liable  "  for  the  dam 
ages  sustained  "  by  the  neglect  to  return  the 
execution ;  but  the  form  of  the  remedy  and  to 
what  extent  the  particular  grounds  for  a  re- 
covery of  damages  should  be  stated  in  the  dec- 
laration, are  not  set  forth  in  the  statute.  These 
must  be  determined  by  the  principles  of  the 
common  law  which  apply  to  analogous  cases, 
and  which  clearly  show  that  an  action  on  the 
case  is  an  appropriate  form  of  remedy.  It  is 
equally  clear  upon  common  law  principles 
that  the  particular  grounds  of  damage  on  which 
the  plaintiff  seeks  to  recover  should  be  stated 
33 1  *]  in  the  *declaration.  This  rule  is  most 
reasonable;  for  without  it  the  defendant  can- 
not know  what  matter  of  fact  beyond  the  neg- 
lect and  omission  to  return  the  writ  he  is  to 
meet  on  the  trial.  The  rule  in  other  actions, 
as  far  as  I  know,  is  universal  that  the  particu- 
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lar  ground  of  damage  on  which  the  party  is 
allowed  to  recover  must  be  stated  in  the  decla- 
tion;  and  I  am  wholly  unable  to  see  why  a  re- 
quirement so  just  in  itself  should  be  dispensed 
with  in  any  case.  It  is,  nevertheless,  true  that 
there  are  some  cases  which  countenance  other 
views,  and  which  would  seem  to  justify  the 
conclusion  that  upon  a  simple  allegation  of 
neglect  to  return  a  writ  of  fi.  fa.  the  whole 
matter,  so  far  as  respects  the  various  grounds 
on  which  damages  may  be  recovered,  is  thrown 
open. 

In  Pardee  v.  Robertson,  already  referred  to, 
the  defendant,  who  was  sheriff,  with  a  view  to 
reduce  the  amount  of  the  recovery,  gave  evi- 
dence that  there  was  no  personal  property  out 
of  which  he  could  have  made  the  amount  of 
the  execution.  In  answer  to  this  proof,  al- 
though the  declaration  simply  charged  neglect 
to  return  the  fi.  fa.  6  Hill,  551,  the  plaintiff 
was  allowed  to  show  not  only  that  the  defend- 
ant in  the  execution  had  real  estate  out  of 
which  the  money  might  have  been  made,  but 
also  that  in  fact  the  defendant  had  collected 
the  money  out  of  such  real  estate. 

In  the  case  of  Bk.  v.  Curtis* ,  the  action  was 
for  "neglecting  to  collect  and  return"  the 
writ  of  fi.  fa.  1  Hill,  275.  It  appeared  that  the 
sheriff  might  have  collected  the  amount  out  of 
the  personal  property  of  the  defendants  in  the 
execution,  but  had  not  done  it,  nor  had  he  re- 
turned the  writ  according  to  its  command.  It 
was  also  shown  on  the  trial  that  one  of  the  de- 
fendants in  the  execution  "was  still  abundant- 
ly able  to  pay  the  judgment  and  execution." 
Upon  this  the  counsel  for  the  defendant  in- 
sisted and  "  asked  the  judge  to  charge  that  the 
plaintiffs  could  only  recover  such  amount  as 
they  had  lost  by  his  neglect,  and  not  the 
amount  remaining  due  and  unpaid."  This  the 
judge  refused  to  do,  and  on  the  contrary,  di- 
rected the  jury  to  find  the  full  amount  remain- 
ing unpaid  on  the  execution.  On  a  motion  for  a 
new  trial,  this  *court  held  that  the  [*332 
charge  of  the  judge  was  correct,  and  refused 
to  grant  a  new  trial. 

I  must  say  that  I  should  find  great  difficulty 
in  following  either  of  these  cases  as  authority, 
even  where  the  facts  and  circumstances  were 
identically  the  same;  and  I  am  by  no  means 
disposed  to  extend  them  as  authority  to  cases 
which  admit  of  a  plain  distinction  in  matter 
of  fact. 

The  decision  in  Bk.  v.  Curtiss,  was  said  to  be 
in  accordance  with  the  rule  laid  down  in  two 
cases  adjudged  in  Mass.;  but  as  I  read  those 
cases  they  have  no  application  to  such  a  state 
of  facts  as  was  shown  to  exist  in  Bk.  v.  (Jur- 
ttss.  In  that  case  it  appeared  that  the  debt  had 
not  been  lost,  although  Its  collection  had  been 
delayed  by  the  neglect  of  the  sheriff;  for  the 
proof  showed  that  the  debt  was  still  safe  and 
collectible.  Yet  the  court  held  that  the  sher- 
iff was  liable  for  the  full  amount  of  the  execu- 
tion in  his  hands.  I  am  unable  to  see  that  any 
such  rule  was  laid  down  in  either  of  the  Mas- 
sachusetts cases. 

In  the  first  of  these  cases  in  order  of  time, 
Weld  v.  Barllett,  10  Mass.,  474,  Parker/.,  said, 
that  where  an  officer  had  "  neglected  to  do  his 
duty,  so  that  the  effect  of  the  judgment  appears 
to  be  lost,  the  judgment  in  the  suit  so  ren- 
dered ineffectual  is  prima  fade  evidence  of  the 
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measure  of  injury  which  the  plaintiff  has  sus- 
tained; but  it  may  be  met  by  evidence  of  the 
total  inability  of  the  debtor  to  pay."  The  oth- 
«r  case,  Young  v.  Hosmer,  11  Mass.,  89,  is 
equally  explicit,  and  makes  the  sheriff  liable 
for  the  entire  debt;  because  ' '  the  benefit  of  the 
judgment  to  the  whole  amount  of  it  is  to  be 
presumed  lost  by  the  negligence  of  the  officer." 
This  principle  can  surely  have  no  bearing  on 
a  case  in  which  it  appears  that  the  judgment 
had  not  been  lost,  but  was  still  safe  and  col- 
lectible. In  Kellogg  v.  Manro,  9  Johns.,  300, 
which  was  also  cited  as  sustaining  Bk.  v.  Cur- 
tiss,  the  rule  is  stated  as  in  the  Mass,  cases.  It 
was  said  to  be  too  plain  for  discussion  that  the 
plaintiff  might  recover  beyond  nominal  dam- 
ages. "  He  is  entitled,"  say  the  court,  "  prima 
facie,  to  recover  his  whole  debt,  which  is  pre- 
sumed to  be  lost  by  the  escape." 
333*]  *I  make  no  objection  to  this  rule  in 
any  action  brought  against  an  officer  for  the 
violation  of  such  a  duty.  Prima  facie  it  may 
well  be  taken  that  the  whole  debt  has  been  lost 
by  the  negligence  of  the  officer:  and  if  such 
be  the  fact,  it  is  most  just  that  he  should  pay 
the  full  amount.  But  when  the  proof  shows 
that  the  debt  has  not  been  lost,  although  the 
collection  has  been  delayed,  and  that  it  is  still 
safe  and  collectible,  it  seems  to  me  entirely 
•clear  that  the  rule  laid  down  in  the  Mass,  cases 
and  in  Kellogg  v.  Manro,  is  wholly  inapplicable. 
So  far  as  respects  the  point  in  judgment, the 
present  case  is  very  much  like  that  of  Pardee 
v.  Robertson.  In  that,  the  injury  complained 
of  in  the  declaration  was  a  neglect  to  return 
the  ./i.  fa.  And  that  is  the  only  alleged  injury 
material  to  be  considered  in  this  case.  But  in 
matter  of  fact  these  cases  are  not  identical.  In 
Pardee  v.  Robertson,  it  was  proved  that  the 
sheriff  had  actually  collected  the  full  amount 
of  the  execution,  the  money  still  remaining  in 
his  hands.  But  in  the  case  now  to  be  decided 
the  fact  was  otherwise.  The  proof  showed  that 
the  money  had  not  been  collected;  although, 
if  the  judgment  was  a  lien  on  real  estate 
in  the  County  of  Oswego,  as  the  plaintiffs  of- 
fered to  show,  the  sheriff  might  have  made  the 
amount  as  required  by  the  execution.  In  Par- 
dee  v.  Robertson,  as  the  sheriff  had  the  money 
in  his  hands  he  had  no  right  to  complain  that 
he  was  compelled  to  pay  the  full  amount;  al- 
though he  perhaps  might  say  with  propriety 
that  the  declaration  was  not  so  framed  as  to 
allow  proof  of  the  collection  of  the  money  to 
be  given.  However  that  might  be,  as  it  was 
proved  in  the  present  case  that  the  money  had 
not  been  collected,  I  think  the  decision  in 
Pardee  v.  Robertson,  should  not  be  allowed  to 
guide  us  here.  If  the  sheriff  should  be  com- 
pelled to  pay  the  full  amount  of  this  execution, 
for  the  reason  that  the  judgment  was  a  lien  on 
real  estate,  out  of  which  the  money  might 
have  been  collected, as  was  offered  to  be  proved 
on  the  part  of  the  plaintiffs,  he  would  be  en- 
tirely remediless.  He  could  not  enforce  the 
judgment  and  execution  for  his  own  indemni- 
ty, but  must  stand  the  entire  loss.  This  would 
be  too  severe,  where  the  debt  is  still  safe,  and 
334*J  the  only  injury  sustained  has *resul ted 
from  mere  delay.  It  is  just  that  the  sheriff 
should  make  the  party  good  by  paying  all  the 
damages  sustained  by  him;  and  so  is  the  stat- 
ute on  which  the  action  is  founded;  but  to  go 
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beyond  this  seems  to  me  quite  too  rigorous. 
Prima  facie  the  sheriff  is  liable  for  the  full 
amount  of  the  execution  debt,  as  it  is  pre- 
sumed to  have  been  lost  by  his  neglect.  This, 
in  my  estimation,  is  not  a  very  violent  pre- 
sumption; but  still  may  be  just  in  regard  to  an 
officer  who  is  in  default.  But  when  it  is  shown 
that  the  debt  has  not  been  lost,  there  is  no 
room  for  presumption,  and  the  prima  facie 
case  no  longer  exists.  By  the  statute  the  meas- 
ure of  the  recovery  is  the '  'damages  sustained ;" 
which,  presumptively,  I  admit  is  the  full 
amount  of  the  execution.  But  the  sheriff  may 
mitigate  the  amount,  not  simply  by  showing 
his  inability  to  collect  the  money,  but  by  proof 
that  the  debt  is  still  safe  and  collectible. 

I  think  the  circuit  judge  decided  correctly 
in  rejecting  evidence  that  the  judgment  was  a 
lien  on  the  real  estate  of  one  of  the  defendants 
in  the  execution,  and  that  for  two  reasons; 
first,  the  declaration  contained  no  averment 
that  damage  had  been  sustained  in  that  man- 
ner; and  second,  the  judgment  being  made  se- 
cure by  such  lien,  is  a  decisive  objection  to  a 
recovery  of  the  full  amount  against  the  sher- 
iff; and  so  can  in  no  respect  be  material  for 
the  plaintiff  to  establish. 

New  trial  denied. 

Overruled— 7  N.  Y.,  550,  552. 
Reviewed— 4  Sandf .,  71. 

Cited  in-11  N.  Y.,  70 ;  31  N.  Y.,  256  ;  24  Barb.,  279 ; 
6  How.  Pr.,  76. 


GARRETT  v.  SCOUTEN. 

Proceedings  on  Reentry  for  Non-payment  of  Rent 
—  When  Reentry  Not  Presumed — Length  of 
Possession — Feme  Covert — Estate  of,  May  be 
Forfeited  for  Non-performance  of  Condition 
Subsequent. 

Proceedings  on  a  re-entry  for  non-payment  of 
rent  at  common  law  and  by  statute  stated.  Per 
Jewett,  J. 

Where  one  purchased  land  of  the  widow  of  a  les- 
see in  fee  remaining:  in  possession  after  the  death 
of  her  husband,  and  afterwards  took  a  conveyance 
from  the  heirs  of  the  lessor ;  held,  that  mere  length 
of  possession  under  that  conveyance  would  not 
raise  the  presumption  of  a  re-entry  for  non-pay- 
ment of  the  rent  reserved  by  the  lease. 

Such  a  presumption  will  not  be  raised  from  lapse 
of  time,  unless  it  appears  that  the  tenant  had  aban- 
doned the  possession,  leaving-  rent  in  arrear. 

*  Accordingly,  where  land  was  leased  in  fee  [*S35 
reserving  rent  and  with  a  clause  of  re-entry,  in  1801, 
and  the  tenant  entered  and  died  in  possession  eight 
or  nine  years  afterwards,  and  his  widow  remained 
in  possession  two  or  three  years  more  and  then  sold 
to  a  stranger,  who  entered  and  in  1813  took  a  convey- 
ance in  fee  from  the  heirs  of  the  lessor,  and  the  land 
was  held  under  that  title  until  the  trial  in  1844 ;  in 
ejectment  by  the  heirs  of  the  lessee,  held  that  a  re- 
entry by  the  lessor  or  his  heirs  could  not  be  pre- 
sumed. 

An  estate  liable  to  be  defeated  by  the  non-per- 
formance of  a  condition  subsequent,  will  be  for- 
feited for  the  want  of  performance  of  the  condi- 
tion, though  the  party  by  whom  it  ought  to  be 
performed  was  under  the  disability  of  coverture. 

Citations— 4  Kent,  Com.,  125,  5th  ed. ;  1  Saund..  287, 
d,  n.  16 ;  4  Geo.  II.,  ch.  28  ;  1  R.  L.,  1813,  p.  440 :  2  R. 
S.,  506,  sec.  30 ;  7  T.  R.,  117 ;  20  Johns.,  180, 181 ;  2  Cai., 
382 ;  3  Johns.,  22« ;  25  Wend.,  389 ;  Co.  Litt.,  214, 246,  B. 

"PJECTMENT  for  a  farm  of  about  ninety 
-LJ  acres  of  land,  situated  in  Stillwater,  Sar 
toga  County,  tried  at  the  circuit  in  that  countj 
before  Willard,  G.  Judge,  in  May,  1844. 

Philip  Schuyler,  being  seised  in  fee  of  the 
premises,  May  9,  1801,  executed  a  lease  in  fe 
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to  Frederick  Coonley,  at  an  annual  rent  of  lOf 
pence  per  acre.  It  contains  a  clause  of  dis- 
tress, and  provides  that  the  lessor  and  his  heirs 
may  re  enter  if  rent  should  be  in  arrear  for 
forty  days  after  a  demand  thereof,  and  if  no 
sufficient  distress  can  be  found  on  the  premises. 
Coonley  entered,  and  after  occupying  eight  or 
nine  years  died  in  possession,  leaving  a  widow 
and  a  daughter,  the  plaintiff  in  this  suit,  his 
only  child  and  heir  at  law.  The  widow  re- 
mained in  possession  two  or  three  years  after 
the  death  of  her  husband,  when  she  married 
again  and  sold  out  to  Ephraim  Childs,  who 
went  into  possession.  General  Schuyler  died 
between  1801  and  1804,  and  May  14, 1813,  Mrs. 
Hamilton,  his  daughter,  having  succeeded  to 
the  estate  of  her  father  in  the  premises,  by  a 
deed  with  full  covenants  acknowledged  on  the 
day  of  its  date  in  Saratoga  Co. ,  conveyed  them 
to  Childs.  The  defendant  is  in  possession  un- 
der this  title.  The  plaintiff  was  a  feme  covert 
at  the  death  of  her  father  and  so  continued  un- 
til about  two  years  before  the  trial,  when  her 
husband  died. 

The  defendant  insisted  that  under  the  cir- 
cumstances of  the  case  a  re-entry  by  the  lessor 
or  his  heirs  ought  to  be  presumed;  but  the 
judge,  being  of  a  different  opinion,  instructed 
the  jury  that  the  plaintiff  was  entitled  to  re- 
336*]  cover,  and  the  defendant  *excepted. 
Verdict  for  the  plaintiff,  which  the  defendant 
moves  to  set  aside  on  a  bill  of  exceptions. 

Mr.  N.  Hill,  Jr.,  for  defendant.  1.  The 
coverture  of  the  plaintiff  constituted  no  objec- 
tion to  a  re-entry  for  the  condition  broken; 
and  of  course  it  forms  no  impediment  to  the 
presumption  of  a  re-entry.  Com.  Dig.,  Baron 
and  Feme,  L,  and  Condition  A,  10;  6  Petersd. 
Abr.,  42;  Woodf.,  317,  362;  Bac.  Abr.,  Con- 
dition, F;  4  Kent,  121,  Isted.;  Crui.  Dig.,  Es- 
tates on  Condition,  ch.  2,  sec.  19;  Clancy,  179. 
2.  A  re-entry  should  be  presumed,  under  the 
circumstances  of  the  case.  2Cai.,382;  3  Johns., 
226;  6M,34;  20 Id.,  180;  Cowen&H.  Notes, 
p.  347. 

Mr.  S.  Stevens,  for  plaintiff,  cited  25 
Wend..  389. 

By  the  Court,  Jewett,  J.  Schuyler  granted 
to  Coonley  an  estate  in  fee,  subject  to  be  de- 
feated, among  other  things,  by  the  non-pay 
ment  of  a  certain  yearly  rent.  By  the  terms 
of  the  indenture  the  right  of  the  lessor  or  his 
heirs  to  re-enter  depended  upon  rent  becoming 
due  and  payable;  its  non  payment  for  forty 
days  thereafter;  its  being  lawfully  demanded, 
and  no  sufficient  distress  found  on  the  demised 
premises.  It  was  the  case  of  a  condition  sub- 
sequent, and  while  the  condition  was  unbro- 
ken, the  estate  remained  in  the  same  situation 
as  if  no  such  qualification  had  been  annexed. 
Coonley  was  seised  and  might  have  conveyed 
or  devised  or  transmitted  the  inheritance  to 
his  heirs.  4  Kent,  Com.,  125,  5th  ed.  Fora 
breach  of  the  condition  the  lease  was  only  void- 
able, and  therefore  the  estate  was  not  deter- 
mined until  the  lessor  re-entered,  that  is, 
brought  an  ejectment  for  the  forfeiture;  as  il 
is  a  rule  that  when  an  estate  commences  by 
livery  it  cannot  be  determined  before  entry. 

At  the  common  law,  when  there  is  a  con- 
dition of  re-entry  reserved  for  non-payment  of 
rent,  several  things  are  required  to  be  previous- 
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ly  done  by  the  reversioner  to  entitle  him  to  re- 
enter.    1.  A  demand  must  be  made  of  the  rent; 
2.  The  demand  must  be  of  the  precise  rent 
due;  3.  It  must  be  made  precisely  upon  the 
*day  on  which  the  rent  is  due  and  pay-  [*337 
able  by  the  lease;  4.  It  must  be  made  a  con- 
venient time  before  sunset;  5.  It  must  be  made 
upon  the  land,  and  at  the  most  notorious  place 
on  it;  6.  If  a  place  be  appointed  where  the 
rent  is  payable,  the  demand  must  be  made  at 
that  place;  7.  A  demand  of  rent  must  be  made 
in  fact,  and  so  averred  in  pleading,  although 
there  should  be  no  person  on  the  land  ready 
to  pay  it.     If  after  these  requisites  have  been 
performed  by  the  reversioner,  the  tenant  neg- 
lects or  refuses  to  pay  the  rent,  then  the  rever- 
sioner is  entitled  to  re-enter;  but  no  actual  en- 
try is  necessary  to  be  made  by  him  into  the 
land,  but  it  is  sufficient  to  bring  an  ejectment 
only.     1  Saund.,  287,  n.  16.     To  obviate  these 
niceties,  in  certain  cases,  the  Statute  4  Geo.  II. , 
ch.  28,  was  passed,  which  prescribed  a  par- 
ticular mode  of  proceeding  where  the  premises 
were  left  vacant  and  a  half  year's  rent  was 
due,  there  being  no  sufficient  distress  thereon. 
The  23d  section  of  our  Statute  Concerning  Dis- 
tresses, Rents,  etc.,  1  R.  L.  of  1813,  p.  440,  is 
in  substance  a  copy  of  the  2d  section  of  the 
Statute  of  4  Geo.  with  a  proviso  saving  the 
rights  of  mortgagees  of  the  lessee  not  in  pos- 
session; and  the  same  provision  is  re-enacted 
in  the  Revised  Statutes,  with  some  alterations 
providing  relief  for  the  tenant  after  judgment 
in  ejectment,  and  even  after  execution  exe- 
cuted.    2  R.  S.,  505,  sec.  30,  et  seq.    The  Re- 
vised Statutes  also  prescribe  a  method  of  pro- 
ceeding in  ejectment  in  two  cases,  to  wit:  one 
on  a  trial,  the  other  in  case  of  judgment  by 
default.     In  the  former  case  it  must  be  proved 
on  the  trial  that  half  a  year's  rent  or  more  was 
in  arrear  from  the  tenant  to  his  landlord;  that 
no  sufficient  distress  could  be  found  on  the 
premises  to  satisfy  the  rent  due,  and  that  the 
landlord  had  a  subsisting  right  by  law  to  re- 
enter  for  the  non-payment  of  such  rent.     In 
the  latter  case  the  same  thing  must  be  made  to 
appear  to  the  court  by  affidavit.  In  such  cases 
the  service  of  the  declaration  is  provided  to 
stand  instead  of  a  demand  of  the  rent  in  ar- 
rear, and  of  a  re-entry  on  the  demised  prem- 
ises.  Id.   Consequently,  if  there  is  a  sufficient 
distress  upon  the  premises  the  landlord  must 
still  proceed  at  common  law,  as  the  statute 
does  not  extend  to  such  cases.    Doe  v.  Wand- 
lass,  7  T.  R.,  117.     The  *right  of  the  [*338 
tenant  can  only  be  barred  by  ejectment  under 
the  statute,  and  by  the  expiration  of  six  cal- 
endar months  after  execution  executed.    Jack- 
son v.  EUsworth,  20  Johns.,  181.     After  the 
landlord  has  performed  the  requisites  required 
by  the  common  law  to  entitle  him  to  re-enter, 
resort  must  be  had  to  an  ejectment  to  obtain 
the  actual  possession;  and  when  obtained  it 
is  always  uncertain,  because  the  tenant  at  any 
time  has  the  power  to  offer  the  landlord  com- 
pensation, in  order  to  found  an  application  for 
relief  in  equity. 

It  is  insisted  by  the  counsel  for  the  defend- 
ant that  from  the  evidence  in  this  case  the  law 
will  presume  that  Mrs.  Hamilton,  who  inher- 
ited the  rent  or  reversion  of  the  estate,  re-en- 
tered for  the  non -payment  of  rent,  and  that  the 
judge  at  the  circuit  ought  so  to  have  instructed 
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the  jury.  If  this  be  so,  -whether  it  was  ef- 
fected by  ejectment  at  common  law  or  under 
the  statute,  is  wholly  immaterial;  for  in  either 
case  the  possession  of  the  defendant  would  be 
rightful  as  against  the  plaintiff.  It  is  not  pre- 
tended that  a  re-entry  by  Mrs.  Hamilton  was 
proved  by  any  direct  evidence.  Can  it  be  pre- 
sumed from  the  facts  proved  ?  Several  cases 
have  been  cited  to  show  that  after  a  long  pos- 
session adverse  to  the  title  under  the  lease,  the 
law  presumes  a  regular  re-entry  by  the  lessor 
at  common  law.  In  Jackson  v.  Demarest,  2 
Cai.,  382,  which  is  the  earliest  case  in  this  court 
a  perpetual  lease  was  executed  in  1773,  rent 
free  for  eight  years,  and  after  that  at  a  rent  of 
£6  per  annum,  with  a  clause  of  re-entry.  The 
lessees  entered  and  remained  in  possession  till 
1778,  when  they  went  to  Canada,  leaving  the 
premises  vacant.  In  1785,  the  lessor  conveyed 
the  premises  to  another  under  whom  the  de- 
fendant held.  After  a  possession  of  fourteen 
years  under  that  title,  the  original  lessee  brought 
ejectment,  and  he  was  held  to  be  barred  by  the 
presumption  of  a  re-entry. 

In  Jackson  v.  Walsh,  3  Johns.,  226,  there 
was  a  lease  for  three  lives,  containing  a  clause 
of  re-entry,  executed  in  1774,  under  which  the 
lessee  entered  and  possessed  until  1782,  when 
he  died  in  possession.  His  widow  and  children 
remained  in  possession  until  1792,  when  she 
assigned  the  lease  to  one  Lyons,  who  entered 
and  remained  until  June,  1795,  when  the  de- 
339*]  f  endant  *entered  under  a  second  demise 
from  the  original  lessor.  Rent  had  been  paid 
under  the  first  lease  to  May  1,  1783.  Some  im- 
perfect evidence  of  a  re-entry  for  non-payment 
of  rent  reserved  by  the  first  lease  was  given. 
The  suit  was  by  the  heirs  of  the  first  lessee, 
some  of  the  persons  on  whose  lives  the  estate 
depended  being  alive.  It  was  held  that  the 
evidence  of  a  re-entry  in  fact  was  insufficient, 
and  that  the  lapse  of  time  was  not  sufficient  to 
raise  a  presumption  of  a  re  entry. 

In  Jackson  v.  Elsworth,  20  Id.,  180,  the  facts 
were  as  follows  :  The  owner  of  the  premises 
leased  them  in  1779,  for  the  life  of  the  lessee 
and  his  wife,  at  a  rent  of  $82  per  annum,  with 
a  clause  of  re-entry  for  non-payment  of  rent, 
or  non-performance  of  covenants.  The  lessee 
entered  and  remained  in  possession  until  1810, 
when  he  left  the  possession  and  the  lessor  en- 
tered and  afterwards  leased  the  land  a  second 
time,  to  the  defendant,  who  entered  and  re- 
mained in  possession  until  this  suit  was  brought 
in  1821.  The  suit  was  by  the  original  lessee. 
He  had  given  his  note  for  the  rent  due  May  1, 
1809,  which  was  unpaid.  The  court  was  of 
opinion  that  the  lapse  of  time  was  not  sufficient 
to  raise  a  presumption  of  re-entry  for  non-pay- 
ment of  rent,  either  at  common  law  or  under 
the  statute 

The  facts  of  the  case  under  consideration 
bear  a  near  resemblance  to  those  in  Jackson  v. 
Walsh,  above  referred  to.  There,  as  here,  the 
tenant  died  in  actual  possession,  his  widow  con- 
tinued in  such  possession,  until  she  assigned 
her  interest  to  a  stranger,  who  took  possession 
under  her  and  finally  took  a  conveyance  un- 
der the  landlord,  there  being  from  ten  to  twelve 
years  rent  in  arrear.  In  that  case  this  court 
held  that  the  lapse  of  time  alone  did  not  af- 
ford the  presumption  of  a  legal  re-entry.  It 
seems  to  me  that  the  facts  here  very  strongly 
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rebut  the  presumption  insisted  on,  of  a  re  en- 
try by  Mrs.  Hamilton,  before  she  conveyed  to 
Childs,  and  that  they  tend  rather  to  show  that 
Childs  went  into  the  possession  under  some 
agreement  with  or  purchase  from  the  widow 
of  Coonley,  who  was  then  in  possession  in  sub- 
ordination to  the  title  of  the  plaintiff,  the  heir 
at  law  of  her  father,  and  that  being  thus  in 
possession,  he  took  a  conveyance  from  the 
owner  of  the  reversion  without  a  re  entry  for 
*a  condition  broken.  I  do  not  see  that  [*34O 
Childs  or  those  claiming  under  him  stand  in 
any  better  situation  than  the  widow  would 
have  stood,  if  she  had,  while  in  possession  be- 
fore a  re-entry  by  Mrs.  Hamilton,  taken  title 
under  her.  See,  Phelan  v.  Kelly,  25  Wend., 
389.  If  she  had  done  this  it  could  not  have 
availed  her  as  against  the  heir  at  law  of  Coon- 
ley,  without  showing  a  re-entry  in  fact,  or 
proving  facts  from  which  the  law  would  pre- 
sume it,  before  the  conveyance  of  the  title. 
At  the  common  law,  an  assignee  or  grantee  of 
a  reversion  could  not  enter  for  a  condition 
broken;  for,  to  prevent  all  maintenance,  the 
common  law  did  not  allow  of  an  assignment 
of  a  title  of  entry  or  re-entry.  Co.  Litt.,  214; 
1  Saund.,  287  d,  N.  16.  Lapse  of  time  alone 
is  not  sufficient  to  presume  a  re-entry;  it  should 
be  connected  with  the  fact  that  the  tenant  had 
abandoned  or  left  the  premises  vacant  with 
rent  in  arrear. 

That  the  plaintiff  was  a  feme  covert  at  the 
time  the  right  of  re-entry  for  the  non-payment 
of  rent  accrued,  is  immaterial.  Laches  are 
chargeable  upon  the  grantee  of  an  estate,  sub- 
ject to  a  condition,  for  non-performance  of 
the  condition,  even  though  such  grantee,  or  his 
assignee,  be  an  infant  or  feme  covert.  4  Kent, 
Com.,  125;  Co.  Litt.,  246,  B. 

I  am  of  opinion  that  there  was  no  error  in 
the  ruling  of  the  circuit  judge,  and  that  a  new 
trial  should  not  be  granted. 

New  trial  denied. 

Cited  in-20  Barb.,  463. 


RUCKMANf.  BRYAN. 

Money  knowingly  lent  to  be  staked  on  the  event 
of  a  horse  race,  cannot  be  recovered  back. 

Citations— 1  R.  S.,  662,  sec.  8  ;  663,  sec.  16 ;  1  Den., 
170;  9  Anne,  ch.  14,  sec.  1;  2  Str..  1249 :  2  Burr..  1077 ; 
2  Wlls.,  309 ;  1  Esp.,  18;  3  Den.,  107:  3  Mees.  &  W., 
434 ;  3  B.  &  Aid.,  179: 1  Maule  &  S..  593 ;  5  fling.  (N.  C.), 
666 :  10  Bing.,  107 ;  Chit.  Cont.,  696,  712,  714. 

MOTION  to  set  aside  the  report  of  a  sole  ref- 
eree. The  action  was  assumpsit  on  the 
money  counts.  The  principal  demand,  and 
the  only  one  which  the  referee  found  to  be  sup- 
ported by  the  evidence,  was  for  the  sum  of 
$600,  advanced  by  *the  plaintiff  at  the  [*341 
defendant's  request,  which  the  plaintiff  paid 
to  a  stakeholder  as  a  bet  upon  the  result  of  a 
horse  race.  The  evidence  supported  the  con- 
clusion that  the  plaintiff  made  a  bet  of  $3,000 
on  a  trotting  match  to  be  run  between  the 
horses  Lady  Suffolk  and  Americus  on  the  Cen- 
treville  Course  in  Queens  Co.,  in  which  bet  the 
defendant  was  interested  as  a  party  to  the 
amount  of  $600,  and  that  the  plaintiff  as  the 
defendant  requested,  advanced  that  sum  for 
him  and  paid  it  to  the  stakeholder.  The  bet 
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•was  lost  and  the  money  paid  over  to  the  win- 
ning party.and  the  defendant  afterwards  prom- 
ised to  pay  it  to  the  plaintiff.  The  referee  held 
that  money  loaned  to  be  bet  or  staked  could 
not  be  recovered  and  reported  in  favor  of  the 
defendant,  which  report  the  plaintiff  moved  to 
set  aside. 

Mr.  S.  Stevens,  for  plaintiff. 

Mr.  A.  C.  Bradley,  for  defendant. 

By  the  Court,  Beardsley,  J.  The  defend- 
ant, as  the  evidence  shows,  was  interested  to 
the  extent  of  $600  in  the  bet  of  $3,000  made 
by  the  plaintiff,  it  having  been  previously 
agreed  between  them  that  the  plaintiff  should 
make  the  advance  of  the  $600  for  the  purpose 
of  this  bet.  Upon  this  arrangement  the  ad- 
vance was  made;  the  money  being  placed  by 
the  plaintiff  in  the  hands  of  the  stakeholder  ; 
and  the  question  presented  is,  can  the  plaintiff 
recover  for  money  so  lent  and  advanced  by 
him? 

Perhaps  the  circumstance  that  the  money 
was  delivered  by  the  lender  to  the  stakeholder 
and  not  to  the  borrower,  might  distinguish  this 
case,  in  principle,  from  a  direct  loan  and  ad- 
vance of  money  to  the  borrower  personally,  to 
enable  him  to  make  the  bet.  But  if  such  a  dis- 
tinction could  be  made,  I  do  not  regard  it  as 
material  to  proceed  upon  it.  I  regard  the  case 
in  hand,  in  effect,  as  a  direct  loan  and  advance 
to  the  defendant  for  the  express  purpose  of 
making  the  bet;  and  if  money  so  loaned  is  re- 
coverable, this  report  should  be  set  aside,  and 
342*]  one  *should  be  made  in  favor  of  the 
plaintiff  to  the  amount  of  $600  and  interest. 

The  bet  was  clearly  illegal.  "All  wagers, 
bets  or  stakes,  made  to  depend  upon  any  race, 
or  upon  any  gaming  by  lot  or  chance,  or  upon 
any  lot,  chance,  casualty  or  unknown  or  con- 
tingent event  whatever,  shall  be  unlawful.  All 
contracts  for  or  on  account  of  any  money  or 
property,  or  thing  in  action  so  wagered,  bet  or 
staked,  shall  be  void."  1  R.  S.,  662,  sec.  8.  It 
makes  no  difference  that  the  race  was  to  go  off 
on  an  authorized  course,  as  that  in  Queens  Co. 
was;  the  bet  was,  notwithstanding,  illegal. 
Gibbons  v.  Gouverneur,  1  Den.,  170. 

The  English  Statute  of  9  Anne,  ch.  14,  sec. 
1,  which  has  been  substantially  re  enacted 
here,  1  R.  S.,  663,  sec.  16,  declares  that  all  se- 
curities for  the  repayment  of  money  knowing- 
ly lent  for  gaming  or  betting  on  games,  shall 
be  void.  Chit.  Cont.,  712.  It  has  been  held 
that  as  this  statute  only  avoids  the  security 
given  for  money  so  lent,  the  borrower  is  still 
liable  on  the  contract  to  loan  and  borrow,  and 
which  may,  therefore,  be  enforced  by  the  lend- 
er in  an  action  of  assumpsit  for  money  lent 
and  advanced.  Barjeau  v.  Walmsley,  2  Str., 
1249;  Robinson  v.  Bland,  2  Burr.,  1077;  Alcin- 
brook  v.  Hall,  2  Wils.,  309;  Wettenhall  v.  Wood, 
1  Esp.,  18.  In  a  late  case  in  this  court  the 
present  Chief  Justice  remarked,  that  our  Stat- 
ute "of  Betting  and  Gaming"  went  further 
than  the  English,  and  that  since  its  passage  he 
did  "not  see  how  money  knowingly  lent  for 
the  purpose  of  betting  or  gaming  could  "be 
recovered  from  the  borrower."  Peck  v.  Briggs, 
decided  May  Term,  1846.(a) 

However  this  may  be  upon  the  words  of  the 
statute,  it  seems  now  to  be  entirely  settled  in 

(a)  Ante,  p.  107. 
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the  English  courts  that  the  cases  I  have  re- 
ferred to,  so  far  as  they  sanction  the  doctrine 
that  money  knowingly  loaned  for  an  illegal 
purpose  may  be  recovered  by  the  lender,  can- 
not be  sustained.  They  are  expressly  repudi- 
ated in  the  case  of  M'KinneU  v.  Robinson,  which 
was  decided  in  the  Court  of  Exchequer  in  1838. 
3  M.  &  W. ,  434.  That  was  an  action  of  assump- 
sit brought  by  the  lender  against  *the  [*343 
borrower,  to  recover  for  money  lent  to  game 
with  at  an  illegal  game.  The  court  held  that 
the  action  could  not  be  maintained.  Ld.  Abin- 
ger,  Ch.  B.,  in  giving  the  opinion  of  the  court, 
referred  to  the  case  of  Cannan  v.  Bryce,  in 
the  K.  B.,  3  B.  &  Aid.,  179,  as  directly  in 
point;  and  having  reviewed  the  cases  from 
Strange,  Wilson,  Burrow  and  Espinasse,  which 
were  cited  on  the  argument,  and  to  which  I 
have  already  referred,  closed  his  opinion  in 
these  words:  "We  therefore  think,  that  not- 
withstanding these  authorities,  the  money  lent 
cannot  be  recovered ;  for  it  is  lent  for  the  ex- 
press purpose  of  a  violation  of  the  law,  and 
enabling  the  borrower  to  do  a  prohibited  act; 
and  the  principle  is  now  distinctly  laid  down 
in  the  case  above  cited,  and  may  be  considered 
as  finally  settled,  that  money  so  lent  cannot  be 
recovered."  Other  cases  are  equally  direct  and 
explicit  on  the  point,  and  it  may  be  regarded 
as  entirely  at  rest  in  the  English  courts.  Lang- 
ton  v.  Hughes,  1  Maule  &  S. ,  593 ;  Gas-Light  & 
Coke  Co.  v.  Turner,  5  Bing.  (N.  C.),  666:  De 
Begnis  v.  Armistead,  10 Bing.,  107;  Chit.  Cont., 
696,  714. 

It  was  unlawful  in  this  case  to  make  the  bet, 
and  not  less  so  to  furnish  the  money  for  that 
purpose.  No  cause  of  action  can  arise  in  favor 
of  a  party  to  an  illegal  transaction,  nor  will  the 
law  lend  its  aid  to  enforce  a  contract  which  is 
in  conflict  with  the  terms  or  the  policy  of  a  stat- 
ute. The  referee  decided  correctly  on  this 
point,  and  the  motion  to  set  aside  the  report 
must  be  denied. 

Motion  denied. 

Reviewed-l  N.  Y.,  409. 

Cited  in-14  N.  Y.,  214,  n. ;  8  Barb.,  447  ;  31  Barb., 
163 :  5  How.  Pr.,  433 ;  14  How.  Pr.,  87 ;  52  N.  H.,  511 ; 
13  Am.  Rep.,  97. 


*KAST  [ 

v. 
KATHERN  AND  DOOLITTLE. 


Action  by  Assignee  of  Non-Negotiable  Contract  — 
Set  off  —  Judgment  Cannot  be  Rendered  for 
Sum  Adjudged  to  be  Due  Defendant  from 
Assignor  —  Practice  —  Certiorari. 

Where  a  suit  Is  brought  on  a  contract  not  nego- 
tiable, by  an  assignee,  in  the  name  of  the  original 
creditor,  and  the  defendant  has  a  larger  demand 
against  the  assignor,  which  is  of  a  character  to  en- 
title it  to  be  set  off  against  the  demand  sued  on, 
such  set-off  can  only  be  made  to  the  amount  of  the 
plaintiff's  debt,  and  no  judgment  for  a  balance  can 
be  rendered  against  the  plaintiff. 

Where  a  justice  of  the  peace  renders  judgment  in 
favor  of  a  defendant,  for  a  sum  adjudged  to  be  due 
him  from  the  plaintiff  and  for  costs,  in  a  case  where 
the  judgment  should  have  been  generally  for  the 
defendant  with  costs,  the  C.  P.  should  reverse  the 
erroneous  part,  and  affirm  the  judgment  as  to  the 
residue. 

And  where,  ia  such  a  case,  the  C.  P.  on  certiorart 
rendered  a  general  judgment  of  reversal,  that  judg- 
ment was  reversed  and  this  court  rendered  such  a 
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Judgment  as  the  C.  P.  ought  to  have  given,  denying 
costs  to  either  party  in  the  C.  P. 

Citations— 2  R.  8.,  234,  sec.  50,  sub.  8 ;  235.  sec.  52 ; 
257,  sees.  181, 182 ;  5  Hill,  441,  and  n. 

ERROR  to  the  Herkimer  C.  P.  Kathern  and 
Doolittle  sued  Kast  before  a  justice  of  the 
peace  to  recover  the  amount  of  an  account 
which  accrued  in  1843  and  1844,  amounting  to 
$32.81,  which  was  proved  on  the  trial.  The 
defendant  offered  to  set  off  the  amount  of  a 
note  made  by  the  plaintiffs  in  February,  1844, 
payable  to  A.  Hill  or  bearer,  for  $37,  with  in- 
terest. On  the  part  of  the  plaintiffs  it  was 
shown  that  they  failed  in  business  in  January, 
1845,  and  made  a  general  assignment  in  trust 
for  their  creditors,  and  that  this  suit  was  pros- 
ecuted by  the  assignee,  and  also  that  the  de- 
fendant purchased  the  note  of  the  payee  after 
the  assignment  was  executed;  and  some  slight 
evidence  was  given  that  when  he  so  purchased 
it  he  had  notice  of  the  assignment.  The  justice 
gave  judgment  for  the  defendant  for  $8.13,  be- 
ing the  balance  of  the  note  after  deducting  the 
account,  together  with  the  costs  of  suit.  The 
C.  P.  reversed  this  judgment  on  certiorari,  and 
the  defendant  brought  error. 

Mr.  C.  Gray,  for  plaintiff  in  error. 

Mr.  V.  Owen,  for  defendants  in  error. 
345*]  *By  the  Court,  Jewett,  J.  The  de- 
fendant's right  to  make  the  set-off  depended 
upon  the  question  whether  he  purchased  the 
note  without  notice  or  a  knowledge  of  the  as- 
signment. No  direct  evidence  of  notice  was 
given;  and  if  it  be  admitted  that  the  justice 
might  have  arrived  at  the  conclusion  that  he 
had  notice,  from  the  evidence,  still  the  point 
was  left  so  doubtful  that  a  judgment  either 
way  could  not  with  propriety  have  been  dis- 
turbed by  the  court  of  review.  It  follows  that 
the  C.  P.  were  not  warranted  in  reversing  the 
judgment. 

But  the  justice  not  only  allowed  the  set-off 
to  the  amount  of  the  plaintiffs'  demand,  but 
gave  judgment  for  the  defendant  for  the  bal- 
ance of  the  note.  I  do  not  see  how  this  can  be 
sustained  under  the  Statute  relating  to  Set-offs. 
The  statute  provides  that  in  suits  upon  con- 
tracts, other  than  negotiable  paper,  which  have 
been  assigned  by  the  plaintiff,  a  demand  against 
the  plaintiff  belonging  to  the  defendant  before 
notice  of  the  assignment  may  be  set  off  "to  the 
amount  of  the  plaintiff's  debt."  2  R.  S.,  234, 
sec.  50,  sub.  8.  A  subsequent  section  declares 
that  no  judgment  shall  be  rendered  against  the 
plaintiff  for  a  balance,  "when  the  contract 
which  is  the  subject  of  the  suit  shall  have  been 
assigned  before  the  commencement  of  such 
suit,  nor  for  any  balance  due  from  any  other 
person  than  the  plaintiff  in  the  action."  Id., 
p.  235,  sec.  52. 

The  demand  having  been  assigned  before  the 
commencement  of  the  suit,  although  there  was 
a  balance  due  from  the  plaintiffs  to  the  defend- 
ant for  the  amount  for  which  judgment  was 
rendered  in  his  favor,  yet  the  justice  was  not 
authorized  by  the  provisions  of  the  statute  to 
render  a  judgment  against  the  plaintiffs  for 
the  amount.  He  should  have  rendered  a  judg- 
ment generally  for  the  defendant  for  his  costs 
of  defense.  What  remedy  a  defendant  has  un- 
der such  circumstances  to  recover  the  balance 
due  to  him  over  the  plaintiff's  debt  is  not  very 
apparent.  None  is  provided  by  statute. 


But  I  think  the  C.  P.  erred  in  reversing  the 
entire  judgment.  It  should  have  been  affirmed 
as  to  the  costs.  Although  erroneous  as  to  the 
amount  of  debt  adjudged  to  the  defendant,  it 
consisted  of  distinct  parts,  and  was,  therefore, 
*capable  of  being  reversed  as  to  one  [*346 
part  and  affirmed  as  to  another.  The  power  to 
render  such  judgment  on  certiorari  is  express- 
ly conferred  on  the  C.  P.  2  R.  S.,  257.  sec.  181 ; 
Sheldon  v.  Quinlen,  5  Hill,  441,  and  n.  The 
judgment  of  the  C.  P.  must,  therefore,  be  re- 
versed; and  as  this  court  is  to  render  such  a 
judgment  as  the  court  below  should  have  given, 
that  part  of  the  judgment  of  the  justice  in 
which  it  was  adjudged  that  the  defendant  re- 
cover against  the  plaintiffs  $8.13  damages  must 
be  reversed,  and  it  must  be  affirmed  as  to  the 
residue,  without  costs  to  either  party  in  the 
Court  of  C.  P.  2  R.  S.,  257,  sec.  182. 

Judgment  reversed. 


KEENHOLTS  v.  BECKER. 

Action  for  Slander — Declaration  Setting  Out 
English  Words — Not  Sustained  by  Evidence  of 
Foreign  Words — //  Proof  of  English  Words 
Given,  Foreign  May,  also,  Be  Shown —  Words- 
Not  Actionable  Per  Se — Consequential  Dam- 
age. 

In  slander  for  words  set  forth  in  the  declaration 
in  English,  the  plaintiff  cannot,  in  general,  give  in 
evidence  words  spoken  in  a  foreign  tongue. 

But  if  foreign  words  were  spoken  at  the  same 
time  with  the  English  words,  the  former  may  be 
given  in  evidence  in  connection  with  the  latter,  to 
show  what  charge  was  really  made. 

Damages  cannot  be  given  for  words  spoken  after 
the  commencement  of  the  suit,  or  for  words  not  al- 
leged in  the  declaration. 

In  slander  for  words  not  actionable  per  se,  in  con- 
sequence of  the  speaking  of  which  it  is  alleged  that 
a  third  person  acted  in  a  particular  manner  by 
which  the  plaintiff  was  damnified,  it  must  be  shown 
that  the  words  were  spoken  in  the  presence  of  such 
person,  or  it  must  in  some  other  way  appear  that 
the  speaking  of  the  words  was  the  cause  of  the  con- 
sequential injury  alleged. 

where  such  words  are  spoken  in  the  hearing  of 
one  who  innocently  repeats  them  to  another,  who 
is  thereby  influenced  to  withhold  from  the  plaintiff 
some  advantage  which  he  would  otherwise  have 
granted  him,  the  action  will  be  sustained.  Semble. 
Per  Beardsley,  J. 

Otherwise,  if  the  repetition  of  the  words  was  itself 
slanderous,  and  the  injury  was  occasioned  in  part 
by  such  second  slander.  Semble.  Per  Beardsley,  J. 

Citations— 6  Hill,  518 ;  7  Bing.,  211. 

SLANDER  tried  before  Parker,  C.  Judge,  at 
the  Albany  Circuit  in  April,  1844.  The 
declaration  alleged  that  the  defendant  had 
charged  the  plaintiff's  wife  with  incontinence 
before  her  marriage  with  the  plaintiff,  and  set 
forth  special  damages,  namely :  that,  in  con- 
sequence of  the  speaking  of  the  words  the  wife 
*of  the  plaintiff  had  become  sick  and  [*347 
disabled,  whereby  the  plaintiff  had  lost  her 
services;  and  also,  that  by  means  thereof,  one 
Christopher  Keenholts,  who  had  been  accus- 
tomed to  supply  and  would  have  supplied  the 
plaintiff  with  provisions,  gratuitously,  ceased 
to  do  so.  Plea,  not  guilty. 


NOTE.— Slander— Repetition  of  slanderous  char 
prior  and  subsequent  to  the  commencement  of  the  i 
See  Kennedy  v.  Gifford,  19  Wend.,  296,  note. 

Repetition  of,  by  others.    In  connection  with  tl 
above  case  of  Kenholts  v.  Becker,  see,  Olmstead 
Miller,  1  Wend.,  506 ;  Terwilliger  v.  Wands,  17 
Y.,54. 
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On  the  trial  the  plaintiff  proved  that  the  de- 
fendant had  spoken  some  of  the  words  charged 
in  the  declaration,  on  several  occasions.  On 
the  cross-examination  of  the  plaintiff's  wit- 
nesses, it  turned  out  that  some  of  the  words 
proved  were  spoken  in  the  Dutch  language, 
and  some  of  them  after  the  commencement  of 
the  suit;  but  independently  of  these,  thus  ex- 
plained, the  proof  showed  words  answering  to 
those  laid  in  the  declaration  spoken  before  the 
suit  was  commenced.  To  prove  the  special 
damages  the  plaintiff  called  Christopher  Keen- 
holts,  his  father,  who  testified  that  he  had 
heard  that  the  charges  in  question  had  been 
made  by  the  defendant  against  the  plaintiff's 
wife;  that  before  that  time  he  had  been  in  the 
habit  of  supplying  the  plaintiff  with  provisions 
without  charging  him  anything,  but  that  after 
he  had  heard  these  charges,  he  told  the  plaint- 
iff that  whatever  he  had  of  him  he  must  pay 
for,  and  that  he  afterwards  supplied  him  with 
vegetables,  which  in  consequence  of  the  slan- 
der he  compelled  him  to  pay  for,  which  he 
should  not  have  done  had  it  not  been  for  the 
slander.  The  plaintiff  also  gave  evidence  to 
show  that  his  wife  had  been  injuriously  affect- 
ed in  her  health  and  spirits  in  consequence  of 
"  the  stories,"  and  did  not  attend  to  business 
as  she  had  before  done. 

The  defendant  moved  for  a  nonsuit,  on  the 
grounds:  1.  That  no  words  such  as  those 
charged  in  the  declaration  were  proved  to  have 
been  spoken  by  the  defendant  before  the  com- 
mencement of  the  suit;  and  2.  That  inasmuch 
as  it  was  not  shown  that  the  witness  Keenholts, 
or  the  plaintiff's  wife,  had  heard  the  slander- 
ous words  uttered  by  the  defendant,  or  had 
been  informed  of  them  by  any  person  who  had 
heard  them  from  him,  it  did  not  appear  that 
the  alleged  damages  were  a  consequence  of  the 
slander.  The  motion  was  denied,  and  the  de- 
fendant excepted.  The  judge  charged  the  jury: 
1.  That  although  the  plaintiff  could  not  in  this 
action  recover  for  the  injury  to  the  character 
348*]  *of  his  wife,  he  was  entitled  to  com- 
pensation for  the  injury  to  his  own  feelings, 
as  well  as  for  the  pecuniary  loss  alleged  in  the 
declaration;  2.  That  if  the  action  was  sus- 
tained by  proof  of  some  of  the  words  charged 
in  the  declaration  in  the  English  language  be- 
fore suit  brought,  and  of  the  alleged  special 
damages,  the  jury  had  a  right  to  take  into  con- 
sideration in  aggravation  of  damages  the  words 
spoken  in  Dutch,  and  also  those  spoken  since 
the  commencement  of  the  suit;  but  this,  he 
said,  could  not  be  done  unless  the  action  had 
been  sustained  by  the  proof  first  mentioned. 
The  defendant  excepted  to  the  charge  and  the 
jury  found  a  verdict  for  the  plaintiff  for  $500. 
The  defendant  moves  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  D.  Wright,  for  defendant.  1.  The 
special  damages  proved,  had  no  necessary  con- 
nection with  the  words  spoken  by  the  defend- 
ant. Neither  of  the  persons,  on  whom  the 
charge  is  said  to  have  operated  so  as  to  pro- 
duce an  injury  to  the  plaintiff,  heard  the  words 
spoken  by  the  defendant;  nor  were  they  proved 
to  have  been  communicated  to  either  of  them. 
To  connect  the  slander  with  the  special  dam- 
ages it  must  have  been  heard  by  the  persons 
whose  conduct  or  condition  is  supposed  to  have 
been  affected  by  it.  Ward  v.  Weeks,  7  Bing., 
DENIO  3. 


211.  2.  The  judge  erred  in  directing  that  dam- 
ages might  be  given  on  account  of  the  plaint- 
iff's injured  feelings.  Cowden  v.  Wright,  24 
Wend.,  429.  Neither  the  words  spoken  in  the 
Dutch  language  nor  those  spoken  after  the 
commencement  of  the  suit,  furnished  any  legal 
ground  for  increasing  the  damages.  Root  v. 
Lowndes,  6  Hill,  518. 
Mr.  R.  W.  Peckham,  for  plaintiff. 

By  the  Court,  Beardsley,  J.  In  slander, 
as  in  other  actions,  the  plaintiff  must  prove  his 
case  as  stated  in  his  declaration.  If  he  count 
upon  words  in  the  English  language,  he  can- 
not support  his  action  by  proof  of  Tike  worda 
spoken  in  another  tongue.  It  must  also  ap- 
pear, in  every  case,  that  the  cause  of  action 
preceded  its  commencement.  Hence,  in  slan- 
der, the  *words  complained  of  must  [*34$> 
have  been  spoken,  and  if  special  damages  are 
material  to  be  shown,  they  must  have  arisen 
before  suit  brought.  These  are  familiar  prin- 
ciples, which  need  no  reference  to  authority 
for  their  support. 

Various  words  were  proved  to  have  been 
spoken  by  the  defendant  in  this  case,  some  in 
English  and  some  in  Dutch;  some  spoken  be- 
fore and  some  since  the  commencement  of  the 
suit.  Without  adverting  particularly  to  the- 
evidence,  I  think  there  was  such  proof  of  words 
spoken  before  suit  brought,  in  the  English 
tongue,  and  corresponding  with  some  of  those 
stated  in  the  declaration,  as  in  that  particular 
respect,  to  carry  the  cause  to  the  jury,  and  that 
the  judge  was  correct  in  refusing  to  nonsuit, 
the  plaintiff,  on  the  ground  that  such  evidence 
had  not  been  given. 

But  the  judge  charged  the  jury  that  if  the 
action  was  otherwise  proved  they  "had  a  right 
to  take  into  consideration,  in  aggravation  of 
damages,  the  words  spoken  since  the  com- 
mencement of  this  suit,  and  the  words  spoken 
in  the  Dutch  language." 

So  far  as  respects  the  Dutch  words  spoken  at 
the  same  time  with  the  English  words  counted 
upon,  and  proved  to  have  been  spoken  before 
suit  brought,  they  were  undoubtedly  admissi- 
ble in  evidence,  as  part  of  an  entire  conversa- 
tion, and  material  to  show  what  charge  the  de- 
fendant really  intended  to  make.  But  Dutch 
words  uttered  at  another  time,  whether  before 
or  after  suit  brought,  should  not  have  been  re- 
ceived in  evidence,  and  none  of  them  consti- 
tuted any  ground  for  giving  aggravated  dam- 
ages. They  were  not  set  out  in  the  declaration 
as  grounds  of  action,  nor  were  they  proper  to- 
show  the  malice  of  the  defendant.  This  was 
so  held  in  Root  v.  Lowndes,  6  Hill,  518,  which 
in  principle  is  like  this  case.  It  will  be  observed 
that  none  of  these  words  were  actionable  per 
se,  and  so,  unless  special  damages  resulted, 
they  could  in  no  case  constitute  a  ground  for 
giving  any  damages  whatever.  If,  on  the  other 
hand,  special  damages  had  thus  arisen,  the 
plaintiff  might  bring  a  new  suit  for  the  injury, 
and  in  which  he  would  be  entitled  to  full  repa- 
ration for  the  wrong  done  to  him.  If  this  in- 
dependent cause  of  action  was  a  ground  for 
giving  aggravated  damages  in  the  cause  on  trial, 
it  is  manifest  the  defendant  might  be  doubly 
*punished  and  the  plaintiff  doubly  com-  [*35O 
pensated  for  the  same  wrongful  act,  a  result  in 
no  case  admissible.  In  this  part  of  the  charge 
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it  is,  therefore,  obvious  that  the  jury  were 
wrongly  instructed. 

The  same  objections  apply  with  full  force  to 
the  English  words  spoken  since  the  commence- 
ment of  the  suit.  If  not  followed  by  special 
damages  the  words  were  irrelevant;  but  if  such 
damages  resulted  a  new  action  was  the  proper 
course.  The  case  of  Root  v.  Lowndes  is  decisive 
on  this  part  of  the  case. 

As  a  new  trial  must  be  had  for  misdirection 
on  the  question  of  damages,  it  is  not  strictly 
necessary  to  advert  to  other  points  made  on  the 
trial  or  the  argument  of  the  cause.  Some  of 
these  are  too  plain  to  require  discussion,  while 
others  are  founded  on  evidence  very  imperfect- 
ly stated  in  the  bill  of  exceptions,  or  are  so  ex- 
pressed as,  on  one  ground  or  the  other,  to  be 
very  liable  to  misapprehension.  I  shall,  there- 
fore, make  but  a  few  additional  suggestions 
upon  the  case  as  now  presented,  and  leave  other 
questions  to  be  decided  as  may  hereafter  be- 
come necessary. 

I  have  already  observed  that  there  was  evi- 
dence for  the  jury  that  some  words  counted 
upon  were  spoken  in  English,  as  stated  in  the 
declaration, before  the  action  was  commenced, 
and  that  the  motion  for  a  nonsuit  founded  on 
a  supposed  want  of  such  evidence,  was  correct- 
ly denied.  But  none  of  these  words  were  ac- 
tionable per  se  ;  it  was,  therefore,  necessary  for 
the  plaintiff  to  prove  that  special  damage  had 
been  caused  by  the  speaking  of  these  words. 
The  declaration  sets  out  the  words  alleged  to 
have  been  spoken,  and  that  the  particular  in- 
juries stated  had  been  caused  thereby,  and  it 
was  indispensable  that  both  allegations  should 
be  established  by  the  proof.  The  words  must 
be  proved;  and  it  must  also  be  shown  that  the 
special  damages  were  caused  by  the  speaking 
of  these  words.  This  was  the  gist  of  the  ac- 
tion ;  and  the  connection  between  the  words 
spoken  and  the  alleged  injury  should  not  be 
left  to  vague  inference  or  conjecture, but  should 
be  shown  affirmatively  and  clearly  by  the  evi- 
dence in  the  case. 

Granting  that  the  loss  of  a  gratuitous  benefit 
which  would  otherwise  have  been  bestowed  on 
351*]  the  plaintiff,  or  the  inability  *of  his 
wife  to  attend  to  the  domestic  concerns  of  his 
household,  is  a  pecuniary  damage  for  which 
an  action  like  this  may  be  sustained,  still  it  is 
by  no  means  clear,  upon  the  evidence  in  this 
case,  that  such  a  right  of  action  was  shown. 

It  cannot  be  pretended  upon  the  evidence 
that  any  of  the  words  spoken  by  the  defendant 
were  spoken  in  the  hearing  of  Christopher 
Keenholts,  or  of  the  plaintiff's  wife.  The  first, 
therefore,  did  not  withhold  his  bounty  in  con- 
sequence of  anything  he  had  personally  heard 
the  defendant  say,  nor  was  the  wife  of  the 
plaintiff  made  sick  or  enfeebled  by  what  the 
defendant  had  said  to  her  or  in  her  presence. 
She  had  heard  stories,  and  Christopher  Keen- 
holts  had  heard  of  slanders  by  the  defendant  ; 
but  whether  these  stories  and  slanders  were  the 
English  words  proved  to  have  been  spoken  by 
the  defendant  before  suit  brought,  or  were 
founded  on  these  words,  was  by  no  means 
clearly  shown  by  the  evidence.  The  plaintiff 
was  certainly  bound  to  show  the  connection — 
as  cause  and  effect — between  these  words  and 
the  consequential  injuries  alleged  ;  and  this 
should  have  been  shown  by  such  evidence  as 
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to  justify  the  jury  in  finding  the  truth  of  the 
matters  so  averred  in  the  declaration.  The  evi- 
dence as  stated  in  the  bill  of  exceptions,  is  in 
these  respects  exceedingly  vague  ;  but  the  ob- 
jection may  not  have  been  distinctly  taken  on 
the  trial,  and  therefore  the  evidence  may  not 
be  fully  stated.  I  advert  to  it  as  a  material 
point  in  the  case  and,  therefore,  one  to  be  met 
and  disposed  of  on  another  trial. 

We  need  not  now  say  how  far,  if  at  all,  the 
case  of  Ward  v.  Weeks,  1  Bing.,  211,  should  be 
followed.  That  was  an  action  of  slander,  and 
was  finally  disposed  of  on  the  ground  of  a  vari- 
ance between  the  special  damages  stated  in  the 
declaration  and  those  offered  to  be  proved  on 
the  trial.  The  declaration  alleged  that  in  con- 
sequence of  the  slanderous  words  spoken  by 
the  defendant,  one  John  Bryer  refused  to  trust 
the  plaintiff.  On  the  trial,  the  plaintiff  offered 
to  prove  that  the  defendant  spoke  the  words  as 
alleged,  although  they  were  not  so  spoken  in 
the  presence  or  hearing  of  Bryer,  but  had  been 
communicated  to  him  "as  the  statement  of  the 
defendant,"  by  one  Bryce,  who  heard  them 
uttered  by  the  defendant,  and  that  Bryer  there- 
upon refused  to  *trust  the  plaintiff.  [*352 
This  evidence  was  rejected  by  the  judge,  and 
the  plaintiff  was  nonsuited.  On  a  motion  for 
anew  trial,  Ch.  J.  Tindal,  after  stating  the  case 
said  :  !  The  question,  therefore,  is,  whether 
the  special  damage,  which  is  the  gist  of  the 
action,  has  been  proved  as  it  is  alleged,  or 
whether  there  is  a  variance  between  the  alle- 
gation and  the  proof."  And  the  court  held 
that  as  the  words  were  not  spoken  to  or  in  the 
presence  of  Bryer,  nor  communicated  to  him 
by  the  direction  of  the  defendant,  but  by  the 
voluntary  unauthorized  act  of  Bryce,  who  was 
present  when  the  defendant  spoke  the  words, 
the  allegation  of  damage,  as  stated  in  the  dec- 
laration, would  not  be  sustained  by  the  proof 
offered.  "  No  effect  whatever,"  it  was  ob- 
served, "  followed  from  the  first  speaking  of 
the  words  to  Bryce:  if  he  had  kept  them  to 
himself,  Bryer  would  still  have  trusted  the 
plaintiff.  It  was  the  repetition  of  them  by 
Bryce  to  Bryer,  which  was  the  voluntary  act 
of  a  free  agent,  over  whom  the  defendant  had 
no  control,  and  for  whose  acts  he  is  not  an- 
swerable, that  was  the  immediate  cause  of  the 
plaintiff's  damage." 

Although  this  case  was  decided  mainly  on 
the  ground  of  variance,  it  must  be  conceded 
that  it  gives  countenance  to  the  position  that, 
under  no  circumstances,  whatever  form  of 
pleading  may  be  adopted,  is  the  defendant  lia- 
ble for  consequential  damage  arising  from 
words  spoken  by  himself,  unless  the  person, 
by  or  through  whose  act  or  agency  the  dam- 
age arose,  was  present  and  heard  the  words  as 
originally  spoken  by  the  defendant,  or  unless 
the  words  were  communicated  to  such  person 
at  the  request  or  by  the  authority  of  the  de- 
fendant himself.  I  must  admit  that  I  am  not 
prepared  to  go  to  this  extent.  Where  slander- 
ous words  are  repeated  innocently  and  with- 
out an  intent  to  defame,  as  under  some  cir- 
cumstances they  may  be,  I  do  not  see  why  the 
author  of  the  slander  should  not  be  held  liable 
for  injuries  resulting  from  it  as  thus  repeated, 
as  he  would  be  if  these  injuries  had  arisen  di- 
rectly from  the  words  as  spoken  by  himself. 
A  different  rule  should,  perhaps  govern  where 
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the  repetition  was  itself  slanderous,  and  the  in- 
jurious consequences  arose,  in  part  at  least, 
from  the  second  slander.  But  this  distinction 
is  not  material  in  the  case  now  before  the  court, 
353*]  for  it  *does  not  appear  how  the  slan- 
derous words  proved  to  have  been  spoken  by  the 
defendant  before  suit  brought, were  communi- 
cated to  Christopher  Keenholts  or  the  plaintiff's 
wife,  if  indeed  they  were  in  any  manner  in- 
formed that  such  words  had  been  uttered  by 
the  defendant.  When  these  material  facts  are 
established,  as  they  may  be  on  another  trial, 
it  will  be  in  time  to  pass  upon  the  case  of 
Ward  v.  Weeks,  as  an  authority  to  be  followed; 
but  as  the  case  in  judgment  is  now  circum- 
stanced, no  opinion  in  regard  to  that  case  is  in- 
tended to  be  expressed. 
New  trial  granted. 

Slander— Damages  not  recoverable  for  words  not 
•alleged  in  declaration.  Cited  in— 60  N.  Y.,  338 ;  19  Am. 
Rep.,  194 ;  7  Barb.,  261 ;  65  Barb.,  631. 

Words  not  actionable  per  se— Consequential  dam- 
ages—Repetition  of  slanderous  words.  Criticised— 44 
N.  Y.,  366.  369 :  48  N.  Y.,  567. 

Cited  in— 17  N. Y.,  58,  64  ;  2  Barb.,  633 ;  12  Barb-,  662  ; 
18  Barb.,  220 ;  25  Barb.,  318 :  65  Barb.,  634 ;  6  How. 
Pr.,  292;  44  Wis.,  265:  28  Am.  Rep.,  581. 


POSTLEY  v.  MOTT. 

Practice  —  Amendment  of  Postea  —  Declaration 
with  Good  and  Bad  Counts  —  What  Amend- 
ments Refused. 

It  is  not  necessary,  to  warrant  the  amending:  of  a 
/postea  so  as  to  refer  the  verdict  to  the  good  counts 
of  a  declaration  containing:  good  and  bad  counts, 
that  the  evidence  should  be  applicable  exclusively 
to  the  good  counts.  It  will  be  so  amended,  if  the  evi- 
dence was  applicable  as  well  to  the  good  as  to  the 
bad  counts. 

Where  the  judge  certified  a  portion  of  the  evi- 
dence, by  which  it  appeared  that  testimony  had 
been  received  which  was  only  admissible  under  a 
bad  count,  the  amendment  was  refused,  though  the 
judge  had  given  a  certificate  that  all  the  evidence 
was  applicable  to  all  the  counts. 

Where  there  was  a  general  verdict  upon  a  dec- 
laration having  a  bad  count  with  others  which  were 
good,  the  court  arrested  the  judgment,  but  allowed 
a  venire  de  novo,  upon  the  plaintiff's  paying  the 
costs  of  the  trial  and  of  the  motion. 

Citations—  5  Cow.,  503  ;  Uohns.,  505  ;  11  Johns,  99  ; 
15  Johns.,  318  ;  9  Cow.,  151  :  12  Wend.,  135  ;  2  R.  S., 
425,  sec.  7  ;  1  Cai.,  347,  392  ;  Doug.,  376. 

MOTION  in  arrest  of  judgment.  The  dec- 
laration contained  six  counts  for  verbal 
slander.  Not  guilty  was  pleaded,  and  the 
plaintiff  had  a  verdict.  The  plaintiff's  coun- 
sel, in  opposing  this  motion,  produced  the  cer- 
tificate of  the  circuit  judge,  from  which  it  ap- 
peared that  no  evidence  was  given  upon  the 
third  and  fifth  counts  of  the  declaration,  and 
that  the  evidence  applicable  to  the  fourth  count 
was  withdrawn  before  the  cause  was  submitted 
to  the  jury.  He  also  certified  that  all  the  evi- 
dence given  on  behalf  of  the  plaintiff  would 
apply  as  well  to  the  first  and  sixth  counts  as  to 
the  second.  The  judge  also  furnished  a  copy, 
certified  by  him,  of  the  minutes  of  the  testi- 
354*]  mony  of  one  *of  the  plaintiff's  wit- 
nesses, who  swore  that  he  heard  the  defendant 
«peak  the  alleged  slanderous  words  set  forth  in 
the  second  count,  which  were  essentially  dif- 
ferent from  those  laid  in  the  other  counts. 
The  court,  by  the  application  of  familiar  prin 
ciples,  came  to  the  conclusion  that  the  second 
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count  was  bad  in  substance;  and  so  much  only 
of  the  case  is  considered  material  to  be  report- 
ed as  relates  to  the  further  questions  arising 
upon  the  motion. 

Mr.  A.  C.  Bradley,  for  defendant,  insisted 
that  the  testimony  certified  was  not  applicable 
to  the  good  counts. 

Mr.  N.  Hill.  Jr..  for  plaintiff,  asked,  in 
case  the  judgment  should  be  arrested,  that  a 
venire  de  novo  might  be  awarded,  and  cited 
Hopkins  v.  Beedle,  1  Cai.,  347,  349;  Barnes, 
Notes,  478;  Eddowes  v.  Hopkins,  Doug.,  376; 
Grant  v.  Astle,  Id.,  730. 

By  the  Court,  Jewett.  J.  The  general  rule 
is,  that  when  one  of  several  counts  is  bad.  and 
a  general  verdict  is  rendered,  the  judgment 
will  be  arrested.  Gibbs  v.  Dewey,  5  Cow.,  503. 
But  if  the  record  can  be  amended  by  the  notes 
of  the  judge,  so  as  to  apply  the  verdict  to  the 
good  counts,  or  if  the  defect  be  the  result  of  a 
clerical  mistake,  or  the  like,  in  which  case  the 
court  will  amend  it,  the  motion  will  be  denied. 
Stafford  v.  Green,  1  Johns.,  505;  Turnpike  Co. 
v.  McKean,  11  Id.,  99;  Cooper  v.  Bissett.  15 
Id.,  318;  Norris  v.  Durham,  9  Cow.,  151;  Sayre 
v.  Jewett,  12  Wend.,  135;  2  R.  S.,  425,  sec.  7; 
The  Turnpike  Co.  v.  Jenkins,  1  Cai.,  392;  Hop- 
kins v.  Beedle,  Id. ,  347. 

The  rule  which  prevails  in  the  Court  of  K. 
B.,  in  England,  in  regard  to  amending  a  ver- 
dict by  the  notes  of  the  judge,  differs  from  that 
by  which  this  court  is  governed.  There,  if 
there  was  any  evidence  which  applied  to  the 
bad  counts,  the  verdict  cannot  be  amended. 
Here.if  the  evidence  applies  to  the  good  counts 
solely,  or  will  properly  apply  to  such  counts, 
as  well  as  to  the  others,  or  if  the  evidence  did 
not  particularly  apply  to  the  bad  count,  the 
verdict  may  be  amended.  In  Eddowes  v.  Hop- 
kins, *Doug.,  376,  Buller,  J.,  said  [*355 
there  was  this  distinction,  that  if  there  was 
only  evidence  at  the  trial  upon  such  of  the 
counts  as  were  good  and  consistent,  a  general 
verdict  might  be  altered  from  the  notes  of  the 
judge,  and  entered  only  on  those  counts  ;  but 
that,  if  there  was  any  evidence  which  applied 
to  the  other  bad  or  inconsistent  counts,  then 
the  postea  could  not  be  amended,  because  it 
would  be  impossible  for  the  judge  to  say  on 
which  of  the  counts  the  jury  had  found  the 
damages,  or  how  they  apportioned  them;  that 
in  such  a  case  the  only  remedy  was  by  award- 
ing a  venire  de  novo.  In  that  case  a  new  venire 
was  awarded  on  payment  of  costs,  including 
those  of  the  motion  in  arrestof  judgment.  The 
rule  which  has  been  invariably  acted  upon  in 
this  court,  will  be  found  exemplified  in  the 
cases  which  have  been  referred  to.  In  the  case 
under  consideration,  if  the  plaintiff's  evidence 
would  properly  apply  as  well  to  the  first  and 
sixth  counts  of  the  declaration,  as  to  the  sec- 
ond, as  the  general  certificate  states,  it  would 
be  clear  that  the  plaintiff  would  be  entitled  to 
leave  to  amend  the  verdict  on  payment  of 
costs.  But  the  circuit  judge  has,  in  another 
certificate,  given  a  copy  of  the  evidence  of  Sol- 
omon C.  Riley,  by  which  it  appears  that  that 
evidence  could  only  apply  to  the  second  count, 
which  is  bad.  I  do  not  s'ee,  in  this  state  of  the 
question,  that  the  verdict  can  be  amended,  as 
it  is  impossible  to  say  on  which  of  the  counts 
the  jury  have  found  the  damages,  or  how  they 
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apportioned  them.  The  judgment  must,  there- 
fore, be  arrested,  unless  the  plaintiff  will  pay 
the  costs  of  the  circuit  and  of  the  motion  in  ar- 
rest. On  the  payment  of  those  costs  a  venire 
de  now  must  issue. 

Ordered  accordingly. 

Cited  In— 3  Abb.  Pr..  429. 


356*]        *WILBUR  «.  BROWN. 

Action  of  Case  for  Diverting  Water— Pleading- 
Partition  by  Tenants  in  Common  of  Water- 
Course — Covenant  to  Repair — Case  Will  Not 
Lie  by  One  against  Grantee  of— Covenant 
Proper  Remedy. 

In  an  action  on  the  case  for  diverting  water,  the 
right  of  the  plaintiff  must  be  accurately  stated  in 
the  declaration ;  and  where  it  was  averred  that  the 
plaintiff  was  entitled  to  all  the  water  which  should 
rise  above  a  certain  mark  in  a  dam,  and  the  evi- 
dence showed  that  he  was  only  entitled  to  the  part 
of  such  water  which  should  remain  after  a  prior  use 
thereof  by  the  defendant,  held,  a  fatal  variance. 

Where  tenants  in  common  of  a  water-course  and 
dam  and  of  several  mills  depending  for  water  upon 
such  dam,  made  partition,  by  which  some  of  the 
mills  were  apportioned  to  each :  and  each  of  the 
parties  covenanted  with  the  other  to  keep  in  repair 
distinct  and  separate  portions  of  the  dam,  held,  that 
case  for  not  repairing  would  not  lie  by  one  of  them 
against  the  gran  tee  of  the  other,  and  that  covenant 
was  the  proper  remedy. 

Citations— 2  Barn.  &  C..910 ;  15  Mass.,  313 ;  7  Pick., 
198-  4  East,  107;  UJohns.,530;  4  Cow.,  559  ;  6  Wend., 
284 :  17  Serg.  &  R.,  319;  1  Saund.,  74,  b,  n.l ;  2  B.  & 
Aid.,  880:  9  Conn.,  291;  1  Chit.  PL,  372  ;  4  T.  B., 
559 ;  7  Hill,  101. 

TERROR  to  the  Otsego  C.  P.  L.  Brown,  in 
.D  1841,  sued  Wilbur  in  the  court  below,  in  a 
special  action  on  the  case  for  unlawfully  inter- 
fering with  and  depriving  him  of  his  right  to 
the  use  of  certain  water  to  which  he  was  enti- 
tled, to  propel  a  saw- mill  and  oil-mill  owned 
by  him.  The  second  count  in  the  declaration 
set  forth  that  the  plaintiff  was  possessed  of  the 
saw-mill  and  oil-mill,  situated  near  to  a  certain 
stream  or  water  course  there,  and  also  to  so 
much  of  the  water  of  said  stream  and  of  the 
dam  thereof,  "as  might  or  could  or  should  rise 
above  the  bottom  of  the  sill  of  said  dam,"  and 
alleged  that  the  water  which  would  have  risen 
above  that  mark  would  have  been  abundant 
for  the  plaintiff's  purposes;  but  that  the  de 
f endant  had  diverted  the  water  from  the  pond, 
by  means  of  flumes  and  sluices  and  by  opening 
gates  so  as  to  cut  9ff  the  plaintiff's  supply  of 
water.  The  third  count  set  forth  the  right  of 
the  plaintiff  to  a  supply  of  water  from  a  dam 
across  a  stream  or  water- course  for  the  carry- 
ing on  of  his  works,  and  that  the  defendant 
was  possessed  of  a  large  portion,  to  wit:  nine 
tenths  of  the  dam,  and  to  four  acres  of  land  on 
the  banks  and  sides  of  the  stream,  by  reason 
whereof,  it  was  alleged  that  the  defendant 
ought  to  have  kept  in  repair  that  portion  of 
the  dam  possessed  by  him.  It  then  alleged  the 
neglect  ot  the  defendant  to  repair,  by  means  of 
which  the  water  escaped,  and  the  plaintiff 
357*]  failed  to  obtain  a  supply  for  *carrying 
on  his  works.  The  other  counts  are  not  ma- 
terial to  be  stated. 

Prom  the  testimony  on  the  trial  it  appeared 
that,  prior  to  January  1, 1828,  the  plaintiff  and 
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one  8.  W.  Brown  were  seised  in  fee  as  tenants 
in  common  of  about  thirteen  acres  of  land  in 
the  Town  of  Plainfield,  Otsego  Co.,  through 
which  a  stream  of  water  flowed,  across  which 
stream  there  was  a  dam  from  which  water  was- 
supplied  to  drive  a  grist-mill,  oil-mill,  saw- 
mill, clothing  works  and  carding  works,  which 
mills  and  works  were  owned  in  common  by  the 
parties,  except  an  undivided  half  of  the  card- 
ing works, which  belonged  to  other  parties.  On 
that  day  the  two  tenants  in  common  made  par- 
tition by  a  deed  inter partes,  containing  mutual 
releases  for  vesting  in  severally  the  portions  as 
signed  to  each.  The  grist-mill,  clothing  works, 
and  the  undivided  half  of  the  carding  worksr 
with  a  portion  of  the  land,  were  released  by 
the  plaintiff  to  S.  W.  Brown  ;  and  the  latter 
released  another  portion  of  the  land,  together 
with  the  saw-mill  and  oil-mill,  to  the  plaintiff. 
In  apportioning  the  rights  of  the  respective 
parties  in  the  water,  the  deed  declared  that  the 
plaintiff  should  "from  henceforth  have,  hold, 
possess  and  enjoy,"  in  severally,  "so  much  of 
the  water  to  the  use  and  operation  of  the  said 
saw-mill  and  the  said  oil-mill  which  may  or 
shall  or  does  hereafter  rise  above  the  bottom 
of  so  much  of  the  timber  or  plate  as  now  re- 
mains upon  the  dam,  now  and  at  all  time& 
hereafter,  excepting  therefrom  so  much  as 
shall  be  necessary  for  the  operation  of  the  said 
grist-mill  and  the  said  clothier's  and  carding 
works;"  and  that  S.  W.  Brown  should  from 
thenceforth  "have,  hold,  possess  and  enjoy  so 
much  of  the  waters  to  the  use  and  operation 
of  the  said  grist-mill,  and  the  said  clothing  and 
carding  works,  which  may  or  shall  or  doe* 
hereafter  rise  above  the  bottom  of  so  much  of 
the  timber  or  plate  as  now  remains  upon  the 
dam  as  shall  be  necessary  for  the  operation  of 
the  same  as  aforesaid;  and  also  the  said  S. 
W.  Brown  shall  from  henceforth  have,  hold, 
possess  and  enjoy  as  aforesaid,  to  the  use  and 
operation  of  the  said  grist-mill  and  the  said 
clothing  works,  and  the  said  carding  works, 
all  waters  below  the  bottom  of  so  much  of  the 
timber  or  *plate  as  now  remains  upon  [*358 
the  dam  exclusively."  The  parties  severally 
released  to  each  other  the  said  water-rights  re- 
spectively. S.  W.  Brown  covenanted  at  all 
times  to  keep  in  repair  twenty  feet  upon  the 
north  end  of  the  dam,  and  also  the  flumes  at- 
tached and  belonging  to  the  works  released  io 
him,  and  the  plaintiff  was  to  keep  the  remain- 
ing part  of  the  dam  in  repair.  S.  W.  Brown, 
Dec.  29,  1835,  conveyed  all  his  right  and  in- 
terest in  the  premises  to  the  defendant,  who 
thereupon  went  into  possession.  Much  evi- 
dence was  given  to  show  that  the  defendant, 
after  he  became  possessed  of  the  premises,  had 
deprived  the  plaintiff  of  his  just  rights  to  the 
use  of  the  water,  by  diverting  it  to  his  own 
works  and  otherwise  wasting  it,  and  by  neg- 
lecting to  make  the  necessary  repairs  upon  hi 
portion  of  the  dam  and  flumes.  When  tl 
plaintiff  had  rested,  the  defendant  moved  for 
nonsuit,  on  account  of  an  alleged  variance  ' 
tween  the  declaration  and  the  proof;  but  tl 
court  denied  the  motion,  and  the  defends 
excepted.  Evidence  was  given  on  the  part 
the  defendant,  and  the  court  charged  the  jury, 
who  found  a  verdict  for  the  plaintiff,  upon 
which  the  court  rendered  judgment,  and  the- 
defendant  brought  error. 
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Mr.  J.  Ruger,  for  plaintiff  in  error.  1. 
There  was  a  manifest  variance  as  to  the  plaint- 
iff's right  to  the  subject-matter  of  the  suit  be- 
tween the  declaration  and  the  proof.  By  the 
declaration  the  plaintiff  was  entitled  to  the  use 
of  all  the  water  which  should  rise  above  the 
mark  indicated;  whereas,by  the  partition  deed, 
the  defendant  was  entitled  to  the  exclusive 
right  to  the  water  below  that  mark,  and  to  the 
first  use  of  it  when  it  came  above  it.  This  was 
fatal,  and  the  plaintiff  ought  to  have  been  non- 
suited. 1  Saund.  PI.  &  Ev.,  3d  Am.  ed.,  138, 
139.  339;  2  Id.,  918,  919,  924;  4  Camp.,  190  : 
8  East,  4  ;  1  Phil.  Ev.,  4th  Am.  ed.,  210  ;  1 
Chit.  PI.,  7th  Am.  ed.,  414,  et  seq.;  2  H.  Bl., 
264.  2.  Case  was  not  the  proper  remedy  for 
the  breach  of  the  covenant  to  repair. 

Mr.  F.  Kernan,  for  defendant  in  error. 

359*]  *By  the  Court,  Jewett,  J.  Was  there 
a  material  variance  between  the  declaration 
and  the  evidence,  on  account  of  which  the 
court  below  should  have  nonsuited  the  plaint- 
iff on  the  trial?  In  the  second  count,  which 
conforms  more  nearly  to  the  evidence  than  the 
others,  the  plaintiff  claims  a  right  to  so  much 
of  the  waters  of  the  stream  and  of  the  dam  as 
might  rise  above  the  bottom  of  the  sill  of  said 
dam. 

By  the  manifest  construction  of  the  partition 
deed  the  plaintiff  acquired  the  right  or  prop- 
erty in  the  surplus  of  the  waters  of  the  stream 
which  should  from  time  to  time  rise  above  the 
bottom  of  the  plate  then  on  the  dam,  remain- 
ing after  a  full  supply  for  the  operation  of  the 
grist-mill,  clothing  works  and  carding  works 
conveyed  to  S.  W.  Brown.  The  right  and  prop- 
erty exclusively  in  all  the  waters  below  the 
bottom  of  the  plate,  and  in  so  much  as  should 
from  time  to  time  rise  above  the  bottom  of  the 
plate  as  should  be  necessary  for  the  operation 
of  the  grist-mill,  clothing  works  and  carding 
works  belonged  to  S.W.  Brown,  whose  rights, 
estate  and  interest  the  defendant  subsequently 
acquired. 

It  is  certain,  then,  that  the  plaintiff  has  mis- 
stated the  extent  of  his  interest  in  the  water, 
which  he  claims  has  been  wrongfully  with- 
held from  him.  The  evidence  established  the 
fact,  without  controversy,  that  the  plaintiff 
neither  owned  or  possessed  such  an  interest  in 
the  water  as  is  set  out  in  either  count  of  the 
declaration.  His  right  or  interest  in  the  water 
was  qualified,  contingent,  and  subject  to  cer- 
tain prior  rights  of  the  defendant ;  but  a  ver- 
dict under  the  ruling  of  the  court  below  has 
been  found,  and  judgment  has  been  accord- 
ingly rendered  for  the  plaintiff,  which,  while 
unreversed,  establishes  the  plaintiff's  right  to 
the  water  in  question  to  the  extent  claimed  by 
his  declaration. 

It  is  a  general  rule  in  pleading,  that  what- 
ever facts  are  necessary  to  constitute  the  cause 
f  action,  must  be  directly  and  distinctly  stated 
the  declaration  ;  and  no  party  in  any  court 
can  properly  recover,  unless  upon  and  accord- 
ing to  his  allegations  and  proofs.  The  plaint- 
iff, therefore,  in  this  case  should  have  alleged 
in  his  declaration,  a  right  to  the  surplus  water 
of  the  stream  and  pond  after  satisfying  the 
36O*]  prior  right,  and  should  have  *stated 
as  the  ground  of  his  complaint,  that  such  sur- 
plus existed,  or  would  have  existed  but  for  the 
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wrongful  acts  complained  of;  and  that  he  had 
been  deprived  of  the  use  of  such  surplus  water 
by  such  acts  of  the  defendant.  If  such  allega- 
tions had  been  made  and  proved,  the  plaintiff 
might  have  been  entitled  to  a  verdict.  The 
present  declaration  is  framed  to  meet  a  differ- 
ent case  from  that  made  out  by  the  evidence. 
The  gravamen  of  the  complaint,  as  alleged  in 
this  declaration,  is  not  that  there  was  or  would 
have  been  such  surplus  water  created,  but  for 
the  wrongful  acts  of  the  defendant,  the  use  of 
which  he  was  entitled  to  and  of  which  he  had 
been  deprived  by  the  acts  of  the  defendant ; 
but  the  ground  alleged  is,  that  the  plaintiff 
was,  in  fact,  entitled  to  the  use  of  all  the  wa- 
ter from  the  bottom  of  the  sill  of  the  dam 
flowing  in  the  stream,  of  which  he  had  been 
deprived  by  the  wrongful  acts  or  omissions  of 
the  defendant.  The  mere  using  or  diverting 
by  the  defendant  of  so  much  of  the  water  in 
the  stream  and  pond,  as  would  be  sufficient  to 
operate  the  defendant's  works,  would  not  of 
itself  give  any  right  of  action  to  the  plaintiff. 
For  in  that  quantity,  the  plaintiff  had  no  right 
or  property  upon  any  ground  disclosed  by  the 
evidence.  It  was  owned  by  the  defendant, 
who  had  a  legal  right  to  use  or  dispose  of  it  in 
such  a  way  as  he  deemed  proper.  The  plaint- 
iff's right  was  subsequent  and  subject  to  the 
defendant's  prior  use.  The  plaintiff  could  only 
recover  upon  proving  the  case  stated  in  his 
declaration.  Williams  v.  Morland,  2  Barn.  & 
C.,  910;  Biglow  v.  Battle,  15  Mass.,  313;  Sum- 
nerv.  Tifeafcw,  7Pick.,198;  Fentiman v.  Smith, 
4  East,  107. 

It  is  of  the  utmost  consequence  to  the  de- 
fendant that  the  plaintiff  should,  in  this  action, 
be  held  strictly  to  the  rule  allowing  a  party  to 
recover,  only,  according  to  his  allegations  and 
proofs,  so  far  as  regards  the  statement  of  his 
title  to  the  thing  in  dispute,  as  such  title  is  di- 
rectly at  issue.  The  verdict  and  judgment  be- 
ing conclusive,  would  stand  in  the  defendant's 
way,  from  interposing  upon  any  other  occasion 
any  right  more  extended  than  such  as  is  stated 
in  the  pleadings  and  found  by  the  verdict. 
The  recovery  operates  as  an  estoppel  against 
the  defendant,  his  heirs  and  assigns,  from  ever 
again  setting  up  that  *he  had  any  [*361 
greater  right.  In  this  case,  if  the  judgment  is 
not  reversed,  as  far  as  I  can  see  it  will  effect- 
ually transfer  the  defendant's  valuable  prop- 
erty in  the  use  of  the  water  in  question,  to  the 
plaintiff,  to  which  he  has  not  in  truth  a  par- 
ticle of  right.  Gardner  v.  Buckbee,  3  Cow. , 
120  ;  Plainer  v.  Best,  11  Johns.,  530  ;  Burt  v. 
Sterriburgh,  4  Cow.,  559;  Wright  v.  Butler,  6 
Wend.,  284;  Kilhefferv.  Herr,  17  Serg.  &  R., 
319. 

But  it  is  contended  that  in  actions  of  tort  it 
is  enough  to  prove  the  same  ground  of  action 
laid  in  the  declaration,  although  not  to  the  ex- 
tent there  stated;  and  that  having  proved  the 
same  right  in  part,  the  plaintiff  is  entitled  to 
damages  pro  tanto.  This  is  true  in  many  ac- 
tions, such  as  trover,  trespass  de  bonis  aspor- 
tatis,  and  the  like.  The  plaintiff  in  these  ac- 
tions may  declare  for  several  articles  of  prop- 
erty, and  on  proof  of  one  may  recover  damages 
for  that  one.  The  reason  given  is,  that  the 
declaration  is  certain  enough,  when  damages 
only  are  to  be  recovered,  and  not  the  thing  it- 
self ;  and,  therefore,  it  is  said,  in  torts,  if  the 
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plaintiff  prove  any  part  of  his  case,  it  is  suffi- 
cient. 1  Saund.,  74  b,  n.  1.  So  when  the 
right  alleged  is  merely  inducement  to  the  ac- 
tion, as  in  Ricketts  v.  Salwey,  2  B.  &  Aid.,  360. 
The  declaration  in  that  case  stated  that  the 
plaintiff  was  possessed  of  land  and  a  messuage, 
and  that  he  ought  in  respect  of  them  to  have 
a  right  of  common.  The  proof  showed  that 
the  plaintiff  was  possessed  of  the  land,  but  not 
of  the  messuage.  It  was  held  that  there  was 
no  variance,  but  that  the  same  allegation  was 
proved  in  part,  which  was  sufficient.  The  same 
principle  was  recognized  in  Twiss  v.  Baldwin, 
•9  Conn.,  291.  In  these  cases  the  supposed 
fault  in  the  declaration  consisted  in  misstating 
the  ground  of  the  plaintiff's  title  to  the  subject 
of  the  suit,  and  not  in  misdescribing  the  thing 
claimed.  Where,  as  in  Bichette  v.  Salwey,  two 
grounds  are  stated,  either  of  which  would  be 
sufficient,  and  the  plaintiff  fail  to  prove  that  he 
possessed  both,  he  may  still  recover.  The  al- 
legation of  possession  as  to  both  is  divisible, 
and  the  part  not  proved  may  be  rejected.  1 
Chit.  PI. ,  372.  It  is  a  general  rule  in  pleading 
that  no  allegation  descriptive  of  the  identity 
of  that  which  is  legally  essential  to  the  claim 
•or  charge,  can  ever  be  rejected,  as  it  would 
362*]  *tend  to  mislead  the  parties.  Drewry 
v.  Twiss,  4  T.  R.,  559.  And  I  think  that  the 
allegation,  as  to  the  use  of  the  water,  which 
the  plaintiff  claimed  he  owned  and  had  been 
deprived  of  by  the  wrongful  acts  of  the  de- 
fendant, was  descriptive  of  the  identity  of  that 
which  was  legally  essential  to  his  claim  in  this 
suit,  and  was  necessary  to  be  proved  as  al- 
leged. 

My  conclusion  is,  that  there  was  a  material 
variance  between  the  declaration  and  proof  in 
the  particulars  mentioned,  for  which  the 
plaintiff  should  have  been  nonsuited. 

The  third  count  states  the  injury  sustained 
by  the  plaintiff  to  have  resulted  from  the  neg- 
lect of  the  defendant  to  repair  and  keep  in 
good  and  suitable  condition  certain  portions 
of  the  dam  across  the  stream,  and  the  flumes 
attached,  by  reason  of  which  the  plaintiff  was 
deprived  of  the  waters  of  the  stream  as  there- 
in set  forth.  It  is  objected  that  this  action  for 
such  neglect  will  not  lie;  that  the  action  should 
have  been  upon  the  covenant  of  S.  W.  Brown 
contained  in  the  partition  deed,  which  run 
with  the  land.  The  rule  is  this:  "  When  the 
action  is  maintainable  for  the  tort  simply, 
without  reference  to  any  contract  made  be- 
tween the  parties,  no  objection  can  be  raised 
on  the  ground  that  the  plaintiff  should  have 
declared  upon  the  contract ;  as,  for  instance, 
in  actions  against  common  carriers  founded  on 
the  custom  of  the  realm  and  the  like.  But 
when  the  action  is  not  maintainable  without 
referring  to  a  contract  between  the  parties, 
and  laying  a  previous  ground  for  it  by  show- 
ing such  contract,  then  the  plaintiff  must  pro- 
ceed upon  the  contract,  and  a  special  action 
on  the  case  will  not  lie."  Masters  v.  Stratlon, 
7  Hill,  101. 

Aside  of  the  effect  of  the  partition  deed,  the 
dam  and  premises  were  owned  by  the  plaintiff 
and  the  defendant's  grantee,  as  tenants  in  com- 
mon, and  neither  as  against  the  other  could 
have  sustained  this  action  for  any  neglect  in 
repairing.  By  this  deed  they  partitioned  the 
premises  and  dam,  and  covenanted  with  each 
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other  to  keep  their  respective  portions  of  the 
dam  in  repair.  These  covenants  run  with  the 
land  and  are  binding  upon  the  covenantors 
and  their  grantees  of  the  premises.  1  think 
that  this  presents  a  case  within  the  rule  re- 
ferred to,  and  that  no  action  is  maintainable 
for  the  cause  specified  in  the  third  count,  ex- 
cept *upon  the  covenants,  and  that  the  [*363 
party  injured  by  the  neglect  or  refusal  of  the 
other  to  repair,  must  resort  to  the  action  of 
covenant  for  redress. 
Judgment  reversed. 

Distinguished— 29  Barb.,  294;  18  Abb.  Pr.,  156. 
Cited  in— 5  Barb.,  555 ;  20  Barb.,  463 ;  38  N.  J.  L..  56. 


WILLIAMS  v.  HEALEY. 

Action  on  Covenant  for  Sale  of  Land,  etc. — 
Necessary  Pleading — Tender — Defendant  Cov- 
enants. 

By  articles  of  agreement  A  covenanted  to  sell  a 
lot  of  land  to  B  at  a  certain  price  per  acre,  and  to 
have  the  same  surveyed  by  an  individual  named, 
and  on  a  certain  day  to  exhibit  to  B  a  certificate  of 
clear  unincumbered  title  to  the  premises,  and  to  ex- 
ecute a  conveyance ;  and  B  was  at  the  same  time  to 
give  his  bond  for  the  purchase  money,  payable  at  a 
future  time,  and  a  mortgage  covering  the  premises 
purchased,  and  other  lands  owned  by  B,  of  which 
he  was  to  exhibit  a  like  certificate  of  title ;  in  cove- 
nant by  B  for  the  non-performance  of  A,  held  that 
the  covenants  were  dependent,  and  that  the  plaint- 
iff in  declaring  must  taver  a  tender  of  performance 
on  his  part. 

Held,  also,  that  inasmuch  as  B  could  procure  and 
exhibit  a  certificate  of  title  to  the  lands  owned  by 
him  which  were  to  be  included  in  the  mortgage, 
without  waiting  for  anything  to  be  done  by  A,  he 
must  aver  that  he  had  done  so. 

And  where  there  was  a  provision  in  the  contract, 
that  any  disagreement  as  to  its  construction,  and 
also  the  sufficiency  of  the  certificates  of  title.should 
be  submitted  to  and  determined  by  two  persons 
named ;  held,  that  such  provision  need  not  be  no- 
ticed in  the  declaration. 

Citations— 1  Den.,  59 ;  1  Chit.  PI.,  ed.  1812,  302,  309 ; 
11  Wend.,  48.  68 ;  Com.  Dig.  Pleader,  C,  59 ;  4  Wend., 
553 ;  4  Day,  313 ;  1  Saund.,  320,  n.  4 ;  2  Saund.,  352,  n. 
3 :  1  Cai.,  45 ;  1  East,  203 ;  5  Cow.,  404 ;  12  Johns.,  209  ; 
5  Johns.,  179 ;  20  Johns.,  130;  14  Johns.,  400  ;  6  East, 
564 ;  2  Den..  253. 

DEMURRER  to  declaration.  The  plaintiff 
declared  in  covenant  upon  a  contract  for 
the  sale  of  lands  and  personal  property,  the 
plaintiff  being  the  vendee.  The  contract  was 
dated  February  22,  1841.  By  its  terms  the  de- 
fendant covenanted  to  execute  to  the  plaintiff 
a  good  and  sufficient  deed,  with  full  covenants, 
of  certain  premises  in  the  Onondaga  Reserva- 
tion, described  by  metes  and  bounds,  contain- 
ing "  about  two  hundred  acres  as  it  is  sup- 
posed; "  and  also  to  convey  to  the  plaintiff 
thirty  sheep  and  the  plaintiff's  hay  on  the 
premises.  The  defendant  was  to  cause  the 
premises  to  be  surveyed  by  George  Geddes, 
and  was  to  execute  and  deliver  the  deed  to  the 
plaintiff  at  the  Syracuse  House  on  the  second 
Monday  of  April  then  next,  and  to  procure 
and  exhibit  at  that  time  a  certificate  of  a  clear, 
unincumbered  *title  to  the  premises,  F*364 
provided  the  plaintiff  "  complied  with  the  fol- 
lowing conditions,"  which  he  covenanted  to 
do.  The  conditions  were  that  he  should  pay 

NOTE.— Covenants—  When  dependent  and  when  in- 
dependent. See  Barruso  v.  Madan,  2  Johns.,  145,  note ; 
Tompkins  v.  Elliot,  5  Wend.,  496,  note. 

DENIO  3. 


1846 


WILLIAMS  v.  HBALEY. 


864 


the  defendant  $50  an  acre  for  the  land,  except 
ten  acres  of  it,  in  installments  of  $1,000  each, 
the  first  installment  to  be  paid  in  one  year  from 
the  first  day  of  May  then  next,  and  annually 
thereafter,  until  the  whole  should  be  paid. 
With  the  first  installment,  interest  was  to  be 
paid  on  the  uncleared  land,  and  with  the  other 
payments,  interest  was  to  be  paid  on  the  whole 
principal  remaining  unpaid.  To  secure  these 
payments,  the  plaintiff  was  to  execute  his 
bond  and  a  mortgage  of  the  land  purchased, 
and  also  of  about  seventy-one  acres  of  land 
owned  by  him  in  Pompey,  which  mortgage 
was  to  contain  some  special  covenants  not  ma- 
terial to  be  stated;  and  he  was  to  procure,  and 
on  the  said  second  Monday  of  April,  to  exhibit 
to  the  defendant  a  certificate  of  an  unincum- 
bered  title  to  the  land  in  Pompey.  For  the 
performance  of  the  agreement  the  parties  re- 
spectively bound  themselves  in  $1,000  as  liqui- 
dated damages.  The  concluding  sentence  of 
the  agreement  was  as  follows:  "Any  disagree- 
ment in  the  construction  of  this  agreement  is 
to  be  submitted  to  D.  Gott  and  B.  Davis  Nox- 
on,  and  the  sufficiency  of  said  certificates  of 
title  and  the  proper  form  of  said  conveyances 
is  also  to  be  determined  by  said  Gott  and 
Noxon."  The  plaintiff  averred  that  he  was 
ready  and  willing  on  the  day  mentioned  to  per- 
form the  agreement  on  his  part,  and  then  and 
there  offered  to  do  so  according  to  the  tenor 
and  affect  of  the  agreement.  Breach,  general 
non-performance  by  the  defendant,  and  par- 
ticularly that  he  did  not  at  the  time  and  place 
mentioned  in  the  agreement,  nor  would  cause 
the  premises  to  be  surveyed  by  George  Geddes, 
and  did  not  nor  would,  on  said  second  Monday 
of  April,  execute  and  deliver  the  deed,  nor  ex- 
hibit to  the  plaintiff  a  certificate  of  his  title  to 
the  premises.  The  second  count,  after  setting 
out  the  contract,  averred  that  on  the  day  men- 
tioned, at  the  Syracuse  House,  the  plaintiff 
was  ready  and  willing  and  desired  to  perform 
on  his  part  and  offered  the  defendant  to  do  so, 
but  was  prevented  from  performing  by  the 
failure  of  the  defendant  to  execute  the  deed 
365*]  and  to  furnish  a  survey  of  the  *prem- 
ises,  made  by  Geddes,  by  reason  of  which  the 
plaintiff  was  unable  to  prepare  and  execute 
the  mortgage.  Breach,  that  the  defendant  did 
not  nor  would  cause  the  premises  to  be  sur- 
veyed by  Geddes,  nor  on  the  day  mentioned  in 
the  agreement  execute  the  deed,  nor  exhibit 
the  certificate  of  title.  The  amount  specified 
as  liquidated  damages  was  claimed  in  each 
count.  The  clause  providing  for  the  submis- 
sion of  certain  matters  to  the  two  gentlemen 
named  was  not  set  out  or  noticed  in  the  dec- 
laration. The  defendant  craved  oyer,  and  the 
contract  was  set  out.  Special  demurrer  and 
joinder. 

Mr.  B.  D.  Noxon,  for  defendant.  1.  In 
the  case  of  mutual  and  dependent  covenants, 
of  which  this  contract  is  an  example,  the 
plaintiff  must  aver  performance  on  his  part,  or 
an  offer  to  perform.  20  Johns.,  130;  5  Id.,  179; 
7  Id.,  330;  8  Id.,  615;  9  Id.,  529;  11  Id.,  67.  2. 
And  the  rule  is  particularly  strict  where  a  pen- 
alty or  a  sum  agreed  upon  as  liquidated  dam- 
ages is  sought  to  be  recovered.  11  Wend.,  67. 
3.  A  general  averment  of  an  offer  to  perform 
is  not  enough,  but  the  plaintiff  must  show 
precisely  what  he  has  offered  to  do.  24  Wend., 
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153,  and  cases  cited.  4.  Both  counts  are  bad 
according  to  the  foregoing  rules.  The  plaintiff 
was  to  exhibit  a  certificate  of  his  title  to  the 
additional  lands  to  be  mortgaged  before  the 
defendant  was  called  upon  to  do  anything.  It 
is  not  averred  that  he  offered  to  do  this.  5. 
The  concluding  clause  of  the  contract  is  not 
referred  to  in  either  count.  It  was  a  necessary 
qualification  of  the  covenants  and  should  have 
been  set  out  as  a  part  of  the  agreement.  14 
Johns.,  400. 

Mr.  XL.  T.  Reynolds,  for  plaintiff.  1.  The 
plaintiff's  covenants  were  not  conditions  pre- 
cedent. The  acts  to  be  performed  by  the  de- 
fendant must  necessarily  precede  those  to  be 
done  by  the  plaintiff.  2  Johns.,  148;  1  East, 
203;  15  Johns.,  149;  7  T.  R,  125;  2  Bos.  & 
P..  457;  21  Wend.,  637;  5  Hill,  107.  2.  But 
if  this  were  otherwise,  the  second  count  al- 
leges a  sufficient  excuse  for  the  plaintiff's  non- 
performance.  16  Mass.,  161;  1  Cai.,  45.  The 
demurrer  being  to  the  whole  declaration,  the 
*plaintiff  must  have  judgment  if  there  [*366 
is  one  good  count.  3.  The  concluding  clause 
of  the  contract  was  not  material  to  the  state- 
ment of  the  plaintiff's  case.  If  available  to  the 
defendant  it  was  for  him  to  set  it  up.  1  Saund  , 
233,  n.  2;  2  Id.,  366,  n.  1;  1  T.  B.,  638,  645. 

By  the  Court,  Jewett.  J.  It  is  well  settled 
that  where  the  covenants  between  the  parties 
are  mutual  and  both  parties  are  to  perform  at 
the  same  time,  the  covenants  operate  as  mutual 
conditions,  and  neither  party  can  maintain  an 
action,  until  he  has  performed  or  tendered  a 
performance  of  his  part  of  the  agreement.  But 
when  it  appears  from  the  terms  of  the  agree- 
ment or  the  nature  of  the  case,  that  the  things 
to  be  done  were  not  intended  to  be  concurrent 
acts,  but  the  performance  of  one  party  was  to 
precede  that  of  the  other,  then  he  who  has  to 
do  the  first  act  may  be  sued,  although  nothing 
has  been  done  or  offered  to  be  done  by  the  oth- 
er party.  Morris  v.  Sitter,  1  Den.,  59. 

It  is  obvious,  from  the  reading  of  this  agree- 
ment, that  the  covenants  were  dependent  and 
to  be  performed  at  the  same  time.  The  defend- 
ant was  to  cause  the  premises  which  he  con- 
tracted to  sell,  to  be  surveyed  by  a  person 
named,  and  to  procure  and  exhibit  a  certificate 
of  a  clear  unincumbered  title  to  the  same,  and 
to  execute  to  the  plaintiff  a  good  and  sufficient 
deed  for  the  conveyance  of  the  premises,  with 
full  covenants;  and  was  also  to  convey  to  the 
plaintiff  the  personal  property  referred  to,  on 
a  day  and  at  a  place  specified  in  the  contract. 
The  plaintiff  on  his  part,  at  the  same  time  and 
place,  was  to  procure  and  exhibit  to  the  de- 
fendant a  certificate  of  an  unincumbered  title 
to  his  land  in  Pompey,  and  to  secure  the  pay- 
ment of  the  purchase  price  of  the  premises  he 
was  purchasing  by  executing  his  bond  to  the 
defendant  for  such  purchase  money,  together 
with  his  mortgage  upon  the  premises  pur- 
chased, covering  also  his  own  land  in  Pompey. 

Where  the  consideration  of  the  defendant's 
contract  is  executory  or  his  performance  is  to 
depend  on  some  act  to  be  done  or  forborne  by  the 
plaintiff.or  on  some  other  event,  the  plaintiff, 
must  aver  the  fulfillment  of  such  condition  pre- 
cedent, whether  *it  is  in  the  affirmative  [*367 
or  negative,  or  to  be  performed  or  observed  by 
him  or  by  the  defendant,  or  by  any  other  person, 

389 


367 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1846 


or  must  show  some  excuse  for  the  non-perform- 
ance. 1  Chit.  PL,  ed.  1812,  309  ;  Dakin  v. 
Williams,  11  Wend.,  68;  Com.  Dig.  Pleader.C, 
59;  Thomas  v.  Van  Ness,  4  Wend.,  553;  Wright 
v.  Tuttte,  4  Day,  813.  But  when  the  agree- 
ment between  the  parties  contains  reciprocal 
covenants  constituting  mutual  conditions.tobe 
performed  at  the  same  time,  it  has  been  often 
said  to  be  sufficient  for  the  plaintiff  to  aver  a 
readiness  to  perform  his  part  of  the  contract 
and  a  neglect  or  refusal  of  the  defendant  to 
perform  his  part.  1  Chit.  PI.,  309;  1  Saund., 
320,  n.  4  ;  2  Saund.,  852,  n.  3;  Miller  v.  Drake, 
1  Cai.,  45  ;  Rawson  v.  Johnson,  1  East,  203  ; 
Topping  v.  Root,  5  Cow.,  404  ;  Porter  v.  Rose, 
12  Johns.,  209  ;  West  v.  Emmons,  5  Id.,  179. 
It  is  now  settled,  however,  that  a  mere  readi- 
ness to  perform  in  such  case  is  not  sufficient, 
but  the  plaintiff  must  aver  a  tender  of  perform- 
ance on  his  part.  Johnson  v.  Wygant,l\  Wend.. 
48;  Parker  v.  Parmele,  20  Johns.,  130. 

If  the  vendor  sues  for  the  consideration 
money,  he  must  aver  a  tender  of  such  deed,  as 
by  the  terms  of  the  contract  he  was  to  give.  If 
the  action  is  by  the  vendee  against  the  vendor, 
for  not  conveying,  the  plaintiff  must  aver  a 
tender  of  the  consideration  money  before  suit 
brought.  In  this  case  the  plaintiff  among  other 
things  covenanted  to  procure  and  exhibit  to 
the  defendant,  at  the  time  and  place  mentioned, 
a  certificate  of  an  unincumbered  title  to  the 
premises  he  owned  in  Pompey.  He  clearly 
had  the  power  to  perform  that,  without  any 
act  being  previously  necessary  to  be  done  by 
the  defendant  to  enable  him  to  do  it.  And 
there  it  good  reason  that  it  should  precede  the 
making  of  the  conveyance  by  the  defendant. 
And  having  the  power  to  do  that,  without  any 
act  being  previously  done  by  the  defendant,  it 
was  necessary  in  order  to  put  the  defendant  in 
default  to  aver  performance  in  that  respect. 
The  plaintiff,  it  is  true.could  not  have  executed 
a  bond  and  mortgage,  until  the  defendant  pro- 
cured the  premises  to  be  surveyed  ;  for  until 
then,  the  quantity  of  land  purchased  and.con- 
sequently,  the  amount  to  be  secured,  could  not 
be  known  to  either  party. 
368*]  *The  averment  in  the  declaration 
should  have  been  that  the  plaintiff  had  pro- 
cured and  exhibited  to  the  defendant  the  cer- 
tificate referred  to  and  that  he  was  ready  and 
willing  and  had  offered  to  execute  the  bond 
and  mortgage,  upon  the  defendant's  executing 
a  deed  for  tne  premises  purchased  and  convey- 
ing the  personal  property.  It  follows  that  the 
first  count  is  bad  for  want  of  such  an  averment 
as  has  been  mentioned. 

The  second  count  assumes  that  the  perform- 
ance of  the  plaintiff's  covenants  was  a  condi- 
tion precedent  to  the  performance  by  the  de- 
fendant of  the  things  to  be  done  by  him.  It 
does  not  allege  performance  by  the  plaintiff, 
but  sets  up  that  performance  was  excused  by 
the  delinquency  of  the  defendant.  In  averring 
an  excuse  of  performance  by  the  plaintiff,  the 
rule  requires  him  to  state  his  readiness  to  per- 
form the  act,  and  the  particular  circumstances 
which  constitute  such  excuse.  He  must,  in 
general,  show  that  the  defendant  either  pre- 
vented the  performance,  or  rendered  it  unnec- 
essary to  do  the  prior  act.  by  his  neglect,  or  by 
his  discharging  the  plaintiff  from  performance. 
Assuming  as  this  count  does,  that  the  plaint- 
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iff's  performance  was  a  precedent  condition  to 
the  defendant's  obligation  to  perform,  I  am  in- 
clined to  the  opinion  that  the  count  is  bad,  for 
not  showing  that  the  plaintiff  procured  and 
exhibited  to  the  defendant  a  certificate  of  an 
unincumbered  title  to  his  premises  in  Pompey. 
The  excuse  given  for  not  executing  a  bond 
and  mortgage  is  well  enough.  The  averment 
shows  that  the  plaintiff  was  ready  and  willing 
to  execute,  but  that  he  was  prevented  by  rea- 
son that  the  defendant  failed  to  furnish  a  sur- 
vey of  the  premises  as  he  had  covenanted  to  do: 
but  his  failure  in  that  did  not  preclude  the 
plaintiff  from  furnishing  the  certificate.  He 
should  have  averred  that  he  did  procure  and 
exhibit  it  to  the  defendant  and  was  ready  and 
willing  to  execute  the  bond  and  mortgage, 
showing  thereby  a  performance  of  everything 
which  it  was  in  his  power  to  perform  and  an 
excuse  for  the  non-performance  of  the  residue. 

I  do  not  think  it  was  essential  for  the  plaint- 
iff to  take  notice  of  the  clause  of  the  agreement 
providing  for  the  reference  of  certain  matters 
to  the  decision  of  Messrs.  Gott  and  Noxon.  A 
party  *declaringon  an  agreement  need  [*369 
only  state  so  much  of  it  as  constitutes  the  en- 
gagement the  breach  of  which  is  relied  on.  If, 
however,  the  defendant's  covenants  are  quali- 
fied, or  the  plaintiff's  covenants  are  enlarged 
by  the  further  provision,  it  must  be  stated. 
Henry  v.  Cleland,  14  Johns.,  400;  1  Chit.  PI., 
302  ;  Clarke  v.  Gray,  6  East,  564;  Sandford  v. 
Halsey,  2  Den.,  253.  Such  is  not  the  case  here. 
It  is  said  that  the  respective  certificates  of  title 
were  to  be  submitted  to  the  gentlemen  named 
before  they  became  perfect.  It  seems  plain  to 
me  that  such  reference  and  approval  was  con- 
templated only  in  case  the  parties  disagreed. 
Until  then  there  was  no  necessity  of  resorting 
to  the  agency  of  these  referees,  and  such  an 
exigency  had  not  arisen  when  this  suit  was 
brought. 

The  declaration  is,  however,  defective  for 
the  reasons  before  mentioned.  The  defendant 
is,  therefore,  entitled  to  judgment  with  the  usu- 
al leave  to  amend. 

Judgment  for  the  defendant. 

Reviewed  -50  Barb.,  83. 

Cited  in— 64  N.  Y.,  394 ;  12  Barb.,  506 ;  21  Barb.,  326  ; 
58  Barb.,  269 ;  67  Barb.,  195 ;  22  How.  Pr.,  197.  325  ;  3 
Rob.,  186 ;  42  Super.,  7 ;  1  Day,  60 ;  35  Cal.,  663. 


WOODWARD  v.  WASHBURN. 

Case  for  Imprisoning  Employe  for  Loss  of  I. 
ice — Employe  Locked  in  Banking  Office. 

The  hiring  of  a  person  of  full  age,  for  wages,  by 
the  year,  creates  the  relation  of  master  and  servant 
between  the  parties,  and  will  enable  the  employer 
to  maintain  case,  against  one  who  imprisons  the 
person  employed,  for  the  loss  of  his  service. 

The  officers  of  a  bank  cannot  justify  the  impris- 
onment of  a  person,  on  the  ground  that  he  remained 
in  their  office  after  the  usual  time  for  shutting  the 
same,  and  was  detained  by  their  locking  the  outer 
door,  though  he  knew  the  hour  at  which  the  bank 
was  usually  closed. 

Citations— 1  Com.  Dig.,  tit.  Action  upon  the  Case, 
A;  Reeve,  Tr.,  376;  3B1.  Com..  142;  Cowp..  54;  4 
Barn.  &  C.,  660 ;  2  Kent,  Com.,  4th  ed.,  258,  et  seq. 

TERROR  to  the  Onondaga  C.  P.     Woodw 
J-J     sued   Washburn  before  a  justice  of  th 
peace  and  declared  incase,  "for  the  loss  of 
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service  of  one  Welcome  W.  Smith,  his  hired 
man,  occasioned  by  the  said  defendant  detain- 
ing him  in  the  Bank  of  Syracuse."  The  de- 
fendant pleaded  the  general  issue,  and  gave 
notice  of  a  special  defense.  On  the  trial  before 
the  justice  it  was  shown  that  the  plaintiff  was 
a  merchant  at  Syracuse,  and  that  W.  W.  Smith 
was  one  of  his  clerks;  he  was  of  full  age,  and 
37O*]  was  hired  *to  the  plaintiff  at  $300  a 
year.  December  20,  1845,  Smith  went  to  the 
Bank  of  Syracuse  a  few  minutes  before  4 
o'clock  P.  M.  for  the  purpose  of  presenting 
some  of  the  notes  of  the  bank  for  redemption. 
The  defendant  was  in  attendance  as  the  teller, 
and  on  the  notes  being  presented  to  him,  he 
counted  out  the  money  and  handed  it  to  Smith. 
While  the  latter  was  counting  it,  the  clock 
struck  four,  upon  which  the  defendant  locked 
the  street  door  on  the  inside  and  put  the  key 
in  his  pocket.  When  Smith  had  finished  count- 
ing he  requested  to  be  let  out,  to  which  the  de- 
fendant answered  that  the  door  would  be  un- 
locked when  they  went  to  tea, and  that  it  might 
by  chance  be  opened  before,  and  requested 
him  to  sit  down.  About  half  an  hour  after- 
wards, the  door  was  opened  to  let  in  the  notary, 
who  came  on  business,  and  then  Smith  passed 
out.  It  was  admitted  that  the  bank  was  usu- 
ally closed  at  4  o'clock,  and  that  the  defendant 
was  in  the  habit  of  coming  to  the  bank  with 
notes  for  redemption,  and  was  acquainted  with 
this  custom.  The  justice  rendered  judgment 
for  the  plaintiff  for  six  cents  damages  and  the 
costs,  which  judgment  the  C.  P.  reversed  on 
certiorari. 

Messrs.  Forbes  and  Sheldon,  for  plaintiff 
in  error,  argued  that  the  action  was  maintain- 
able although  the  relation  of  master  and  ap- 
prentice did  not  exist  between  the  plaintiff  and 
Smith  and  although  the  latter  might  himself 
maintain  an  action  for  the  imprisonment.  A 
hired  servant,  they  said,  was  within  the  rule 
equally  with  a  child  or  an  apprentice.  They 
referred  to  Hart  v.  Aldridge,  Cowp.,  54;  3  Bl. 
€om.,  141;  2  Kent.  Com.,  ed.  1844,  p.  260. 

Messrs.  Sedgwick  and  Outwater,  for  de- 
fendant in  error.  1.  The  principle  allowing  a 
recovery  for  the  loss  of  service  of  a  servant,  oc- 
casioned by  a  battery  or  an  imprisonment,  has 
no  application  to  a  case  like  the  present,  where 
the  servant  was  hired  for  wages  and  would 
himself  lose  the  time  during  which  he  was  kept 
from  performing  the  service,  and  could  himself 
recover  for  the  injury.  The  action  is  sustain- 
able only  where  the  plaintiff  stands  in  loco  pa- 
rentis  to  the  servant.  The  action  for  enticing  a 
371*]  servant  *f  rom  his  master's  service  stands 
on  different  principles,  for  there  the  party  en- 
ticed has  no  action  for  the  wrong  done.  Reeve, 
Dom.  Bel.,  376.  377;  1  Cow.  Tr.,  361,  2d  ed. 
2.  The  circumstances  furnish  a  defense  to  the 
Action,  if  otherwise  sustainable. 

By  the  Court,  Jewett,  J.  The  evidence  es- 
tablished a  temporary  loss  of  service  of  Smith 
by  the  plaintiff,  in  consequence  of  the  act  of 
the  defendant.  Assuming  that  the  act  was  tor- 
tious,  does  the  law  afford  the  plaintiff  a  remedy 
against  the  wrong-doer?  It  is  a  principle  of  the 
common  law,  that  where  a  person  sustains  a 
loss  or  damage  by  the  wrong  of  another,  he 
may  have  an  action  upon  the  case  to  be  remu- 
nerated in  damages.  Com.  Dig.,  168, tit.  Action 
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upon  the  case,  A.  It  is  also  a  general  principle 
that  an  action  lies  for  an  injury  done  to  his 
slave,  servant, apprentice  or  minor  child,  in  fa- 
vor of  the  party  who  stands  in  place  of  a  par- 
ent, by  reason  of  which  he  has  sustained  a  loss 
of  service  or  been  put  to  expense  in  nursing  or 
providing  medical  aid.  But  for  the  direct  per- 
sonal injury  the  party  upon  whom  it  is  inflict- 
ed is  alone  entitled  to  the  action,  and  to  the 
damages  when  recovered.  The  master's  or  par- 
ent's right  of  recovery  rests  upon  the  ground 
that  he  has  been  deprived  of  some  service  to 
which  he  was  entitled,  or  has  been  put  to  ex- 
pense. 

It  is  supposed,  by  the  counsel  for  the  defend- 
ant below,  that  the  law  affords  no  remedy  to 
the  master  for  loss  of  service  of  his  servant, 
when  the  relation  between  them  is  such  that 
the  servant  is  answerable  to  the  master  for  the 
time  lost;  as  when  a  hired  servant  has  been 
beaten  and  thereby  disabled ;  as  in  such  case 
the  servant  bears  the  loss  and  is  not  entitled  to 
compensation  during  the  time  he  was  so  dis- 
abled. This  distinction  is  recognized  by  the 
late  Judge  Reeve.  Treatise,  p.  376.  He  says: 
"If  a  servant  be  beaten  by  a  stranger,  so  that 
any  loss  of  service  is  incurred  by  the  master, 
the  master  is  entitled  to  his  action  of  trespass, 
and  with  a  per  quod.  He  is  not  to  recover  for 
the  battery  itself;  the  damages  for  this  belong 
to  the  servant;  but  for  the  damages  to  himself, 
occasioned  by  this  battery,  in  the  loss  of  serv- 
ice. This  doctrine  obtains  only  in  those  cases 
where  the  loss  of  service  *must  fall  on  [*372 
him;  as  in  the  case  of  slaves,  apprentices,  and 
his  children,  and  all  others  to  whom  he  stands 
in  loco  parentis;  but  not  for  a  disappointment 
in  his  business,  as  when  his  hired  servant  has 
been  beaten;  for  in  this  case  the  servant  bears 
the  loss,  and  is  not  entitled  to  wages  during  the 
time  that  he  is  disabled  by  a  battery.  Another 
ground  of  recovery  in  such  case  is  the  expense 
occasioned  the  master  by  the  battery,  whenever 
this  expense  falls  upon  him;  as  in  the  case  of 
slaves,  apprentices,  children,  etc.,  he  is  entitled 
to  recover  for  it.  But  in  the  case  of  an  hired 
servant,  the  servant  must  ultimately  be  at  all 
the  expense  himself;  and  such  expense  will  be 
a  part  of  the  damages  which  belong  to  him.  If 
the  beating  be  such  as  occasions  no  loss  of 
service,  the  master  is  not  entitled  to  recover 
anything."  I  am  not  satisfied  that  this  distinc- 
tion is  either  sound  in  principle  or  sustained 
by  authority.  I  do  not  find  it  stated  by  any 
other  writer,  or  in  any  adjudged  case.  It  is  not 
and  cannot  be  denied,  that  the  relation  of  mas- 
ter and  servant,  for  some  purposes,  exists  be- 
tween the  person  who  hires  another  by  the  day, 
or  month,  and  the  one  thus  employed.  There 
are  two  species  of  injuries  incident  to  the  rights 
arising  from  the  relation  between  master  and 
servant,  as  defined  by  Blackstone.  3  Bl.  Com., 
142.  "The  one  is,  the  retaining  a  man's  hired 
servant  before  his  time  is  expired;  the  other  is 
beating  or  confining  him  in  such  a  manner  that 
he  is  not  able  to  perform  his  work.  As  to  the 
first,  the  retaining  another  person's  servant 
during  the  time  be  has  agreed  to  serve  his  pres- 
ent master;  this,  as  it  is  an  ungentlemanlike, 
so  it  is,  also,  an  illegal  act.  For  every  master 
has,  by  his  contract,  purchased  for  a  valuable 
consideration  the  services  of  his  domestics  for 
a  limited  time.  The  inveigling  or  hiring  his 
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servant,  which  induces  a  breach  of  this  con 
tract,  is,  therefore,  an  injury  to  the  master; 
and  for  that  injury  the  law  has  given  him  a 
remedy  by  special  action  on  the  case;  and  he 
may  also  have  an  action  against  the  servant  for 
the  non-performance  of  his  agreement.  But  if 
the  new  master  was  not  apprised  of  the  former 
contract,  no  action  lies  against  him,  unless  he 
refuses  to  restore  the  servant  upon  demand. 
The  other  point  of  injury  is  that  of  beating, 
confining  or  disabling  a  man's  servant,  which 
373*]  depends  upon  the  *same  principle  as  the 
last,  to  wit:  the  property  which  the  master  has 
by  his  contract  acquired  in  the  labor  of  the 
servant.  In  this  case,  besides  the  remedy  of  an 
action  of  battery  or  imprisonment,  which  the 
servant  himself  as  an  individual  may  have 
against  the  aggressor,  the  master,  also,  as  a  rec- 
ompense for  his  immediate  loss,  may  maintain 
an  action  of  trespass  m  et  armis;  in  which  he 
must  allege  and  prove  the  special  damage  he 
has  sustained  by  the  beating  of  his  servant,  per 
quod  servitium  amisit. "  Hart  v.  Aldrige,  Cowp. , 
54,  was  an  action  of  trespass  on  the  case  for 
enticing  away  several  of  tlje  plaintiff's  servants 
who  used  to  work  for  him  in  the  capacity  of 
journeymen  shoemakers.  It  was  found  by  the 
jury,  that  two  of  the  persons  enticed  were  em- 
ployed by  the  plaintiff  as  journeyman  shoe- 
makers, but  for  no  determinate  time,  and  only 
by  the  piece;  and  that  they  had,  at  the  time  of 
the  trespass  laid,  each  of  them  a  pair  of  shoes 
unfinished;  that  the  defendant  persuaded  them 
to  enter  into  his  service  and  to  leave  these  shoes 
unfinished,  which  they  accordingly  did.  The 
question  came  before  the  court  on  a  case  re- 
served. The  counsel  for  the  plaintiff  stated 
that  the  only  point  for  the  opinion  of  the  court 
was,  "whether  a  journeyman  was  such  a  serv- 
ant as  the  law  takes  notice  of."  On  the  other 
hand,  counsel  for  the  defendant  insisted  that 
the  jury  having  found  that  there  was  no  hiring 
for  any  determinate  time.but  only  by  the  piece, 
they  could  not  be  the  plaintiff's  servants;  for 
the  term  "journeyman"  did  not  import  that 
they  belonged  to  any  particular  master.  Ld. 
Mansfield  said:  "The  question  is,  whether  say- 
ing that  such  a  one  is  a  man's  journeyman,  is 
as  much  as  to  say  that  he  is  such  a  man's  serv- 
ant; that  is,  whether  the  jury  by  finding  him 
to  be  the  plaintiff's  journeyman,  do  not  ex  m 
termini  find  him  to  be  his  servant?  A  journey- 
man is  a  servant  by  the  day;  and  it  makes  no 
difference  whether  the  work  is  done  by  the  day 
or  by  the  piece."  It  was  held  by  all  the  judges 
in  that  case,  that  the  journeyman  shoemaker 
employed  by  the  plaintiff  by  the  piece  stood  in 
the  relation  of  servant  to  the  plaintiff,  by  whom 
he  was  to  be  benefited;  and  that  it  was  clear 
that  the  action  would  well  lie.  In  Hall  v.  Hol- 
lander, 4  Barn.  &  C.,  660,  Abbott,  Ch.  J.,  said: 
374*]  "It  is  a  principle  of  the  common  *law 
that  a  master  may  maintain  an  action  for  a  loss 
of  service  sustained  by  the  tortious  act  of  an- 
other, whether  the  servant  be  a  child  or  not." 
It  is  enough  that  the  relation  of  master  and 
servant  exists  between  the  plaintiff  and  the  per- 
son who  is  disabled  or  prevented  from  perform- 
ing the  service  he  has  contracted  to  perform, 
by  the  tortious  act  of  the  defendant.  It  is  not 
necessary,  to  sustain  such  action,  to  show  that 
the  person  whose  service  has  been  lost  by  the 
plaintiff  was  either  his  apprentice  or  child.  The 
392 


reason  and  foundation  upon  which  this  doctrine 
is  built  seem  to  be,  the  property  that  every  man 
has  in  the  service  of  those  whom  he  has  em- 
ployed,  acquired  by  the  contract  of  hiring,  and 
purchased  by  giving  them  wages. 

The  point  of  the  argument  of  the  counsel 
for  the  defendant  on  this  part  of  the  case  is, 
that  the  relation  of  master  and  servant  cannot 
exist,  quoad  this  action,  except  between  ap- 
prentice and  master,  parent  and  child,  or  un- 
less the  plaintiff  stands  in  the  place  of  a  par- 
ent to  the  one  from  whom  service  is  due.  It 
seems  to  be  conceded,  when  that  relation  exists, 
and  the  master  has  sustained  loss  of  service  by 
his  servant  being  disabled  by  the  tortious  act* 
of  the  defendant,  that  the  action  lies.  Chancel- 
lor Kent,  in  considering  the  relation  of  master 
and  servant,  subdivides  the  several  kinds  of 
persons  who  come  within  the  description  of 
servants,  into — first,  slaves;  second,  hired  serv- 
ants; and  third,  apprentices.  In  regard  to  the 
second  description,  the  learned  commentator 
says:  "The  relation  of  master  and  servant  rests- 
altogether  upon  contract.  The  one  is  bound  to 
render  the  service,  and  the  other  to  pay  the 
stipulated  consideration."  And  again;  "In 
England,  there  seems  to  be  a  distinction  be- 
tween menial  and  some  other  servants,  but  I 
know  of  no  legal  distinction  between  menial  or 
domestic  and  other  hired  servants."  2  Kent, 
Com.,  4th  ed.,  p.  258,  et  seq. 

But  it  is  argued,  secondly,  that  this  action 
cannot  be  supported  because  the  defendant 
shut  the  door  of  the  bank  at  the  usual  time  and 
in  the  usual  manner,  and  that  if  Smith  was  de- 
tained it  was  his  own  fault.  The  facts  do  not 
make  such  impression  upon  my  mind.  In  a 
moral  point  of  view,  the  facts  plainly  show 
*that  the  conduct  of  the  defendant  on  [*375 
this  occasion  was  highly  reprehensible,  admit- 
ting of  no  just  ground  of  palliation;  clearly  in- 
dicating, that  although  the  defendant  may  be 
generally  courteous  and  correct  in  his  inter- 
course with  those  with  whom  he  is  brought  in 
contact  in  his  employment,  there  must  have 
existed  other  matters  between  the  parties,  not 
disclosed  by  the  case,  which  prompted  him  to 
inflict  such  vexation  and  insult  as  it  appears  by 
the  evidence  he  did.  Smith  was  sent  there  by 
the  plaintiff  on  a  legitimate  errand,  at  a  proper 
time,  and  had  a  legal  right  to  remain  a  reason- 
able time  to  transact  the  business,  and  was  en- 
titled to  depart  unmolested  so  soon  as  it  was 
completed.  Although  the  usual  hour  for  clos- 
ing the  bank  intervened,  the  means  taken  to 
detain  him  longer  were  unjustifiable.  The 
judgment  of  the  justice  is  sustained  by  sound 
principles  of  law;  and,  consequently,  the  judg- 
ment of  the  C.  P.  should  be  reversed  and  that 
of  the  justice  affirmed. 
Judgment  reversed. 

Reviewed— 9  Abb.  N.  C.,396. 
Explained— 60  How.  Pr.,  172. 

Cited  in— 23  Hun,  74 ;  37  Hun,  511 ;  15  Barb.,  501 ;  t 
Daly,  275 ;  117  Mass.,  544 ;  19  Am.  Rep.,  429. 


WHITMARSH  ET  AL.  v.  HALL. 

Action  by  Infant  for  Work — Breach  of  Contrac 
by  Infant  no  Defense. 

In  an  action  by  an  infant  to  recover  for  work  and 
labor,  it  is  neither  a  defense  nor  a  ground  for  re- 
ducing1 the  amount  of  the  recovery,  that  the  work 

D&KIO  3. 


1846 


BOWER  \.  TIERMANN. 


375- 


was  done  under  a  contract  by  the  infant  to  labor  for 
the  defendant  for  a  fixed  period  of  time,  which  he 
violated  by  leaving  the  defendant's  employ,  with- 
out cause,  before  the  term  had  expired. 

Citations-2  Kent,  Com.,  237,  5th  ed. ;  2  Pick.,  332. 

ERROR  to  the  Onondaga  C.  P.  Hall,  an  in- 
fant, by  his  next  friend,  sued  L.  &  J.  Whit- 
marsh  for  work  and  labor.  It  was  proved  that 
the  plaintiff  had  worked  for  the  defendants 
half  a  month  under  a  contract  to  labor  for 
them  for  a  certain  longer  period  of  time,  and 
had  left  without  cause.  After  the  plaintiff  had 
proved  the  value  of  the  labor,  the  defendants 
proposed  to  ask  a  witness  what  the  plaintiff's 
services  were  worth,  taking  into  consideration 
3  7  6*]  the  damages  they  had  sustained  in  Con- 
sequence of  his  not  fulfilling  his  agreement. 
The  justice  refused  to  receive  this  evidence,  on 
the  ground  that  the  plaintiff  was  not,  on  ac- 
count of  his  infancy,  bound  by  his  contract  ; 
and  gave  judgment  for  the  plaintiff,  which  the 
C.  P.  affirmed  on  cerliorari. 

Mr.  R.  H.  Duell.  for  plaintiffs  in  error. 

Mr.  D.  Gott,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  The  evidence  of- 
fered by  the  defendants,  to  show  the  value  of 
the  plaintiff's  services,  taking  into  considera- 
tion such  damages  as  they  had  sustained  in 
consequence  of  his  putting  an  end  to  the  con- 
tract by  voluntarily  refusing  to  fulfill  it  on  his 
part,  was  properly  rejected  by  the  justice.  This 
contract  was  voidable  by  the  plaintiff  by  reason 
of  his  infancy,  according  to  the  general  rule  of 
law,  that  the  contracts  of  infants,  with  certain 
exceptions  which  do  not  embrace  this  case, 
may  be  avoided  by  them  either  before  or  after 
they  arrive  at  full  age.  2  Kent,  Com.,  237,  5th 
ed.  There  is  no  case  where  it  has  been  held 
that  an  executory  contract,  by  an  infant,  not 
being  for  necessaries,  is  obligatory  upon  him. 
The  plaintiff  here  has  put  an  end  to, and  avoid- 
ed his  contract  with  the  defendants,  by  volun- 
tarily leaving  their  service  and  bringing  this 
suit  to  recover  the  value  of  his  services. 

It  is  insisted  on  the  part  of  the  defendants 
that  the  justice  erred  in  rejecting  the  evidence 
offered  by  them  on  the  ground  that,  although 
the  plaintiff  was  an  infant  and  had  a  right  to 
avoid  his  contract  and  recover  the  value  of  his 
services,  yet  that  the  defendants  were  entitled, 
if  they  had  sustained  an  injury  by  such  avoid- 
ance, to  have  a  proper  allowance  therefor  made 
against  such  value.  In  other  words.it  is  claimed 
that  the  defendants  are  entitled,  as  a  set-off 
against  the  value  of  the  plaintiff's  services, 
such  sum  as  is  equal  to  the  amount  of  the  in- 
jury sustained  by  them,  by  the  avoidance  of 
the  contract  by  the  plaintiff,  which,  in  effect, 
would  charge  the  infant  with  the  performance 
of  his  contract,  or  with  damages  for  its  viola- 
377*]  tion.  The  proposition  is  *not  sustained 
by  any  elementary  principle  known  to  the 
law,  and  I  do  not  find  that  it  has  been  recog- 
nized by  any  adjudged  case,  unless  by  that  of 
Moses  v.  Stevens,  2  Pick.,  332.  In  that  case, 
the  plaintiff,  an  infant,  had  made  a  special 
agreement  to  labor  for  the  defendant  a  certain 
time  for  certain  wages,  and  before  the  time  ex- 
pired.left  his  service  voluntarily  without  cause. 
It  was  held  that  he  might  recover  on  a  quantum 
meruit  for  the  services  performed,  and  if  his 
employer  was  injured  by  the  sudden  termina- 
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tion  of  the  contract  without  notice,  a  deduction 
should  be  made  on  that  account.  The  learned 
judge,  in  delivering  the  opinion  of  the  court, 
said:  "We  think  the  special  contract  being 
avoided,  an  indebitatuis  assumpsit,  upon  a  quan- 
tum meruit  lies,  as  it  would  if  no  contract  had 
been  made;  and  no  injustice  will  be  done,  be- 
cause the  jury  will  give  no  more  than,  under 
all  circumstances,  the  services  were  worth, 
making  any  allowance  for  any  disappointment 
amounting  to  an  injury  which  the  defendant  in 
such  case  would  sustain  by  the  avoiding  of  the 
contract."  With  great  respect,  I  am  unable  tc- 
yield  my  assent  to  the  soundness  of  the  qualifi- 
cation annexed  to  the  proposition.  I  think 
that  the  infant  plaintiff,  in  such  an  action,  is 
entitled,  by  well  settled  principles  of  law,  to- 
recover  such  sum  for  his  services  as  he  would 
be  entitled  to  if  there  had  been  no  express  con- 
tract made.  A  recovery  is  allowed  upon  the 
assumption  that  there  is  no  express  contract  at 
all. 

The  judgment  under  [review  is,  therefore,, 
correct. 

Judgment  affirmed. 

Denied-12  R.  I.,  278 :  34  Am.  Rep.,  645. 
Not  in  conflict— 82  N.  Y.,  19. 

Cited  in— 9  Abb.  Pr.,  287 ;  59  N.  H.,  358 ;  47  Am  Rep., 
214 ;  16  Minn.,  401 ;  58  Me.,  220 ;  4  Am.  Rep.,  289. 
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What  Stay  of  Execution    Witt  Not  Discharge 
Surety. 

The  holder  of  a  note  guarantied  by  a  surety  may 
take  a  judgment  by  confession  from  the  maker,  with 
a  stay  of  execution  for  such  a  period  as  would  be  re- 
quired to  obtain  judgment  and  execution  in  a  suit 
not  defended.  Semble. 

But  if  a  longer  time  be  given,  the  surety  will  be 
discharged,  though  the  maker  might  have  obtained 
as  great  a  delay  by  defending  the  suit.,, 

A  SSUMPSIT.  tried  at  the  N.  Y.  Circuit  in, 
-Q.  July,  1844,  before  Kent,  late  C.  Judge. 
The  plaintiff  claimed  to  recover  upon  the  guar- 
anty of  the  defendant  of  the  payment  of  a 
promissory  note  made  by  one  Truschell,  dated 
March  1,  1839,  for  $500,  payable  to  the  plaint- 
iff immediately;  and  gave  evidence  tending  to 
sustain  the  action.  On  the  part  of  the  defend- 
ant it  was  shown  that  Truschell,  the  maker,  for 
whom  the  defendant  was  a  surety,  December 
21,  1842,  executed  to  the  plaintiff  a  bond  and 
warrant  of  attorney  to  confess  judgment  for 
the  amount  of  the  note,  pursuant  to  which 
judgment  was  perfected  on  the  29th  day  of 
the  same  month.  At  the  time  of  confessing  the 
judgment,  the  plaintiff  gave  a  stipulation  by 
which  he  agreed  not  to  issue  execution  if  Trus- 
chell paid  $100  in  sixty  days,  and  continued  to 
pay  $100  every  sixty  days  thereafter  until  the 
Judgment  was  satisfied  ;  but  upon  any  default 
in  these  payments,  execution  might  issue  im- 
mediately. It  did  not  appear  that  any  payment 
was  made  within  the  first  sixty  days,  but  &fi. 
fa.  was  not  issued  until  November,  1843.  It 


NOTE.— Principal  and  surety—  What,  in  general, 
ivttl  discharge  surety.  For  a  full  discussion,  see, 
King  v.  Baldwin,  17  Johns.,  384,  note ;  Seizer  v.  Hea- 
cock,  23  Wend.,  81,  note,  and  notes  cited. 
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was  afterwards  returned  unsatisfied.  The  de- 
fendant moved  for  a  nonsuit,  insisting  that  the 
stipulation  not  to  issue  execution  discharged 
the  defendant.  The  circuit  judge  denied  the 
motion,  reserving  the  point  with  the  plaintiff's 
assent,  and  giving  the  defendant  liberty  to 
move  the  court  for  leave  to  enter  a  nonsuit. 
Verdict  for  the  plaintiff. 

Mr.  N.  Hill,  Jr.,  for  defendant,  moved  for 
a  nonsuit  on  a  case.  He  referred  to  Bangs  v. 
Strong,  7  Hill,  250,  and  the  authorities  cited  by 
the  defendant's  counsel  in  that  case. 
379*]  *Mr.  H.  Denio,  for  plaintiff,  said 
that  by  the  terms  of  the  stipulation  the  first 
payment  was  required  to  be  made  before  the 
plaintiff  could  have  obtained  judgment  and  an 
execution,  if  a  suit  had  been  commenced  and 
had  been  defended.  As  that  payment  was  not 
made,  there  was  no  operative  agreement  for 
further  delay.  No  time  has,  therefore,  been 
given  which  the  principal  debtor  could  not 
have  obtained  in  the  regular  course  of  a  suit, 
and  in  such  cases  the  surety  is  not  discharged. 
Halktt  v.  Holmes,  18  Johns. ,  28 ;  Price  v.  Ed- 
munds, 10  Barn.  &  C.,  578.  In  Barker  v. 
M'Clure,  2  Blackf.,  14,  the  principal  gave  a 
cognovit  with  an  absolute  stay  of  execution  for 
six  months,  and  yet  the  court  held  that  the 
surety  was  not  discharged,  because  by  putting 
in  a  defense  the  debtor  could  have  obtained  as 
Jong  a  delay. 

Per  Curiam.  This  court  has  never  relaxed 
the  rule  that  giving  time  to  the  principal  dis- 
charges the  surety,  further  than  to  say,  that  if 
upon  confessing  judgment  such  indulgence  is 
given  as  the  debtor  might  certainly  have  ob- 
tained by  the  ordinary  progress  of  a  suit,  the 
surety  shall  not  be  discharged.  In  this  case 
judgment  would  have  been  obtained,  had  a  suit 
been  brought,  before  the  expiration  of  the  sixty 
days,  unless  a  defense  had  been  interposed. 
We  cannot  assume  that  this  would  have  been 
done,  as  no  defense  in  reality  existed.  We 
think  it  would  be  unsafe  to  extend  the  excep- 
tion to  the  rule  farther  than  has  already  been 
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done  here.  If  the  case  referred  to  gives  greater 
latitude,  it  ought  not  to  be  followed. 

Judgment  of  nonsuit. 

Cited  in— 6  Duer,  304. 


*BEARDSLEY  «.  DYGERT.  [*38O 

What  Action  against  Constable  Not  Referable. 

An  action  of  debt  against  a  constable  for  neglect- 
ing to  return  an  execution  does  not  belong:  to  the 
class  of  referable  causes. 

Where  such  a  cause  was  referred  and  a  report 
made,  the  court  refused  to  entertain  a  motion  to  set 
it  aside. 

MOTION  to  set  aside  the  report  of  referees. 
The  action  was  debt  against  a  constable 
for  neglecting  to  return  an  execution  issued  by 
a  justice  of  the  peace  in  favor  of  the  plaintiff, 
brought  pursuant  to  the  provisions  of  2  R.  S., 
258,  sec.  159.  After  issue  joined,  the  cause  was 
referred  to  referees,  who  made  a  report  in  favor 
of  the  plaintiff,  which  the  defendant  moved  to 
set  aside  on  the  merits. 

Mr.  E.  S.  Capron,  for  defendant. 

Mr.  N.  Hill,  Jr.,  for  plaintiff,  said  that  the 
cause  was  not  referable  under  the  Statute,  2  R. 
S.,  384,  sec.  39,  and  that  the  court  would  not, 
in  such  a  case,  review  the  report.  Silmser  v. 
Redfield,  19  Wend.,  21 ;  Dederick  v.  Richley, 
Id.,  108. 

Per  Curiam.  Where  the  objection  is  made 
at  this  stage  of  the  proceedings,  the  question  is, 
whether  the  suit  belongs  to  the  class  of  refer- 
able causes.  It  is  settled  that  an  action  of  tort 
cannot  be  referred,  except  under  the  late  stat- 
ute, where  it  may  be  done  by  consent  of  all  the 
parties.(a)  This  suit  is  for  a  penalty,  grounded 
upon  non-feasance  in  a  public  officer,  and  was 
not  referable.  We  cannot,  therefore,  entertain 
a  motion  to  review  the  report. 

Motion  denied. 

Cited  in-16  Barb.,  579;  4  How.  Pr.,  427;  17  How. 
Pr..  26 :  40  How.  Pr.,  155 ;  3  Co.  R.,  112. 

(a)  Stat.  1845,  p.  163. 

DENIO  3. 


[END  OP  OCTOBER  TERM,  1846.] 


Court  for  the  Correction  of  Errors 

OP  THE 

STATE   OF  NEW  YORK 


IN 

DECEMBER,  1846. 


381*J  *MORRIS  v.  THE  PEOPLE. 

Constitutional  Law — Acts  of  Legislature — Pre- 
sumption in  Favor  of— Act  Directing  Appoint- 
ment of  Judge — Supervisors  Could  Not  Ques- 
tion Legality  of  Appointment — Officers  De 
Facto — Act  for  Payment  of  Arrears  of  Salary 
— Supervisors  Had  No  Discretion — Motive  Im- 
material— Facts  Being  Undisputed,  Liability  a 
Question  of  Law — Pleading. 

An  Act  of  the  Legislature  cannot  be  set  aside  as 
unconstitutional,  unless  its  incompatibility  with 
the  Constitution  is  manifest  and  unequivocal.  Per 
Lott,  Senator. 

An  Act  providing  for  the  appointment  of  addi- 
tional judges  for  the  courts  of  justice  in  the  City  of 
N.  Y.,  is  not  necessarily  an  alteration  of  the  charter 
of  the  city.  Semble.  Per  Lott,  Senator. 

But  if  the  provision  in  the  Act  of  May  14, 1840, 
which  directed  the  appointment  of  associate  judges 
of  the  Court  of  General  Sessions  of  the  City  and 
County  of  N.  Y.,  was  void  for  not  having  been 
passed  by  a  constitutional  vote,  still  the  individuals 
appointed  pursuant  to  the  Act,  who  entered  upon 
their  duties,  were  judges  de  facto,  whose  authority 
•could  not  be  questioned  collaterally.  Per  Lott, 
Senator. 

And  the  officers  whose  agency  was  by  law  required 
in  providing  for  the  payment  of  their  salaries  could 


not  inquire  into  the  legality  of  their  appointment. 
Per  Lott,|Senator. 

Where  the  Legislature,  after  the  persons  so  ap- 
pointed judges  had  served  in  their  offices  one  year, 
passed  an  Act,  by  a  majority  vote,  declaring  the  ar- 
rears of  their  salaries  a  county  charge  and  directing 
the  Board  of  Supervisors  to  audit  and  allow  their 
accounts  therefor,  held  a  constitutional  enactment 
and  binding  on  the  Board  of  Supervisors. 

Such  a  statute  is  not,  even  admitting  the  act  for 
the  appointment  of  the  judges  not  to  have  been 
constitutionally  passed,  "A  bill  appropriating  the 
public  moneys  or  *property  for  local  or  pri-  L*382 
vate  purposes,"  and  did  not  therefore  require  the  as- 
sent of  two  thirds  of  the  members  elected. 

Where  the  Board  of  Supervisors  of  a  county  are 
required  by  law  to  "audit  and  allow  "  the  accounts 
of  a  class  of  public  officers  for  their  salaries,  they 
have  no  discretion  to  exercise,  but  must  allow  the 
salary  as  fixed  by  law. 

And  where  the  account  of  such  an  officer  was  pre- 
sented to  the  Board  and  was  not  audited,  the  resolu- 
|  tion  for  its  allowance  being  lost;  held,  that  a  mem- 
I  ber  voting  against  it  was  liable  to  the  penalty  of 
i  $250,  prescribed  by  1  R.  S.,  368.  sec.  16. 
j     In  an  action  for  the  penalty  in  such  a  case,  the 
facts  being  undisputed,  the  liability  of  the  defend- 
ant is  a  conclusion  of  law ;  and  the  judge  need  not 
submit  the  question  to  the  jury. 

Held,  also,  that  the  motive  of  the  defendant  is  not 
material,  and  that  he  is  liable,  although  he  acted 
mistakenly  and  not  corruptly. 

In  declaring  against  a  supervisor  for  the  penalty 


NOTE.— Constitutional  law— Declaring  statutes  un- 
constitutional. 

1.  Legislative  enactments  are  prima  facie  within  the 
authority  of  tlie  Legislature,  and  the  courts  will  sus- 
tain their  validity  unless  they  are  clearly  against  the 
provisions  of  the  Constitution.  "  The  task  of  deter- 
mining that  a  law  is  void  by  reason  of  its  repug- 
nancy to  the  Constitution,  is  at  all  times  one  of  ex- 
treme delicacy :  it  ought  seldom,  if  ever,  to  be 
done  in  a  doubtful  case ;  it  is  not  on  slight  im- 
plication and  vague  conjecture,  that  the  Legislature 
is  to  be  pronounced  to  have  transcended  its  pow- 
ers (Fletcher  v.  Peck,  6  Cr.,  138) ;  it  is  only  in  ex- 
press constitutional  provisions,  limiting  legislative 
power  and  controlling  the  temporary  will  of  a  ma- 
jority, by  a  permanent  and  paramount  law,  settled 
by  the  deliberate  wisdom  of  the  nation,  that  we  can 
find  a  safe  and  solid  ground  for  the  authority  of 
courts  of  justice  to  declare  void  any  legislative  en- 
actment (Cochran  v.  Van  Surlay,  20  Wend.,  382) ;  *  * 
11  *  there  is  no  safe  rule  for  construing  the  extent  or 
the  limitations  of  powers  in  a  Constitution  other 
than  is  given  by  the  language  of  the  instrument 
which  confers  them,  taken  in  connection  with  the 
purposes  for  which  they  were  conferred  (Gibbons  v. 
Ogden,  9  Wh.,  188)."  Newell  v.  People,  7  N.  Y.,  109. 
See,  also.  People  v.  Morrell,  21  Wend.,  563 ;  Exparte 
M'Collum.  1  Cow.,  550,  564;  People  v.  Fisher,  24 
Wend.,  215 ;  Benson  v.  Mayor,  24  Barb.,  248  ;  Grant 
v.  Courter,  24  Barb.,  232 ;  People  v.  N.  Y.  C.  Ry.  Co., 
34  Barb..  123 ;  S.  C.,  24  N.  Y.,  485 ;  People  v.  Purdy,  2 
Hill,  31 ;  People  v.  Supervisors,  17  N.  Y.,  235 :  Warner 
v.  Beers,  23  Wend.,  103. 166 ;  People  v.  Albertson,  55 
N.  Y.,  50 ;  Matter  of  N.  Y.  Elevated  Ry.  Co.,  70  N.  Y., 
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327 ;  People  v.  Comstock,  78  N.  Y.,  356 ;  Matter  of 
Bayard,  25  Hun,  548 ;  Sill  v.  Village  of  Corning,  15 
N.  Y.,  297;  Wynehamer  v.  People,  13  N.  Y.,  378; 
Holden  v.  James,  11  Mass.,  396 ;  Adams  v.  Howe,  14 
Mass.,  340 ;  7  Am.  Dec.,  216 ;  M.  &  I.  Ry.  Co.  v.  White- 
neck,  8  Ind.,  217 :  C.  D.  &  V.  Ry.  Co.  v.  Smith.  62  111., 
268;  Hartford  Bridge  Co.  v.  Union  Ferry  Co.,  29 
Conn.,  210;  Weimerv.  Bunbury,  30  Mich.,  201;  Santo 
v.  State,  2  Iowa,  165 ;  Morrison  v.  Springer,  15  Iowa, 
304;  Harvey  v.  Thomas.  10  Watts,  63;  Lewis'  Ap- 
peal, 67  Pa.  St.,  153 ;  Butler's  Appeal,  73  Pa.  St.,  448 ; 
Boston  v.  Cummins.  16  Ga.,  102  ;  State  v.  Robinson, 
1  Kan.,  17  ;  Harrison  v.  State,  22  Md.,  468 ;  Myers  v. 
English,  9  Cai.,  341 ;  Hobart  v.  Supervisors,  17  Cal.. 
23 ;  Tate  v.  Bell,  4  Yerg.,  202 ;  26  Am.  Dec.,  221 ;  Nor- 
wich v.  Co.  Commissioners,  13  Pick.,  60;  Doe  v. 
Douglass,  8  Blackf.,  10;  Newland  v.  Marsh,  19  111., 
376 ;  Lunt's  case.  6  Me.,  412 ;  Dow  v.  Norris,  4  N.  H., 
16 ;  Bull  v.  Read,  13  Gratt.,  78 ;  Ex  parte  M'Collum,  1 
Cow.,  550,  note. 

"  A  reasonable  doubt  must  be  solved  in  favor  of  the 
legislative  action."  Cooley,  Const.  Lim.,  218.  See, 
also,  N.  Y.  &  O.  M.  Ry.  Co.  v.  Van  Horn,  57  N.  Y. 
473;  Clark  v.  People.  26  Wend.,  599:  Coutant  v 
People,  11  Wend.,  511 ;  Baltimore  v.  State,  15  Md. 
376 ;  Weister  v.  Hade,  52  Pa.  St..  474 ;  Gormley  v 
Taylor,  44  Ga.,  76 ;  Oleson  v.  Railroad  Co.,  36  Wis. 
383 :  Slack  v.  Jacob,  8  W.  Va.,  612 ;  Newsom  v.  Cocke 
44  Miss.,  353 ;  Tyler  v.  People.  8  Mich.,  320 :  Cheney  v 
Jones,  14  Fla.,  587 :  Eyre  v.  Jacob,  14  Gratt,,  422 ; 
State  v.  C.  G.,  etc.,  Ry.  Co.,  48  Mo.,  488. 

2.  Legislative  proceedings— Presumption  of  regular- 
ity. See  Warner  v.  Beers,  23  Wend.,  103,  note. 
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Imposed  by  the  Revised  Statutes  for  refusing  or 
neglecting  to  perform  a  duty  required  of  him  by 
law.  it  is  not  necessary  to  refer  to  the  statute  pre- 
scribing the  duty,  but  only  to  that  which  inflicts 
the  penalty. 


Citations— 2  R.  S.,  482,  sec.  10;  Laws  1841.  ch.276,  p. 
z67,  sec.  4 :  1  R.  S.,  116,  sec.  1 ;  367,  sec.  4 ;  368,  sees.  16. 
17 ;  Laws  1840,  p.  257,  sees.  1,  5 ;  3  How.,  9,  87  ;  9  Clark 


&  P.,  279  ;  3  Brod.  &  B.,  275 ;  4  Hill,  384 ;  6  Cr.,  87 ;  1 
Cow.,  564 :  Kent's  Charter.  161,  164,  notes  40.  41 ;  7 
Johns.,  63,  549 ;  3  Wend.,  438 :  3  Johns.  Cas.,  79 ;  9 
Johns.,  135:  5  Wend.,  231 ;  24  Wend.,  409, 520,525. 539, 
550, 5C4 ;  8  Paige,  428 ;  9  Mass.,  231 ;  5  Hill.  616 ;  25 
Wend.,  680 ;  2  Hill,  46 ;  6  Hill,  244 ;  Laws  1832,  p.  581 ; 
9  Wend.,  508 ;  16  Wend.,  520 ;  7  Wend.,  530 ;  Stark. 
Ev.,  pt.  4,  p.  739 :  1  Den.,  457  ;  5  T.  R.,  20 ;  Anth.  N.P.. 
154, n. a;  1  Wend.,  231. 

ON  error  from  the  Supreme  Court.  The  Dis- 
trict Attorney  of  the  City  and  County  of 
N.  Y.,  brought  an  action  of  debt  in  the  court 
below,  in  the  name  of  the  people,  against  Rob- 
ert H.  Morris,  the  plaintiff  in  error,  for  a  pen- 
alty of  $250,  imposed  by  the  statute,  1  R.  S., 
368,  sec.  16.  for  refusing  to  perform  his  duty 
as  a  member  of  the  Board  of  Supervisors  of 
the  City  of  N.Y.,  "  in  this,  to  wit:  in  refusing 
to  audit  and  allow  the  account  of  James  Lynch, 
one  of  the  associate  judges  of  the  Court  of 
General  Sessions  of  the  City  and  County  of 
New  York,  for  arrears  of  salary  then  and  there 
due  by  law  to  the  said  James  Lynch,  as  such 
associate  judge;  whereby  an  action  hath  ac-  j 
crued  to  the  said  plaintiff  to  have  and  demand 
of  the  said  defendant  the  said  sum  above  de- 
manded according  to  the  provisions  of  the  stat- 
ute, entitled  'of  the  Powers,  Duties  and  Priv- 
ileges of  Counties  and  of  Certain  County  Offi- 
cers,' part  first,  chapter  twelve,  title  second, 
article  first,  section  sixteenth  of  the  Revised 
Statutes."  The  suit  was  commenced  Septem- 
ber 8,  1841,  at  the  instance  of  Judge  Lynch. 
The  defendant  pleaded  not  guilty,  and  the  issue 
was  tried  before  Kent,  late  C.  Judge,  at  the  N. 
Y.  Circuit  in  February,  1842.  The  commis- 
sion of  James  Lynch  as  one  of  the  associate 
justices  of  the  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  City  and  County  of  N.Y. 
383*]  was  produced,  *and  it  was  shown  that 
he  took  the  oath  of  office  May  20,  1840.  It 
was  then  proved  on  the  part  of  the  plaintiff, 
that  at  a  meeting  of  the  Board  of  Supervisors 
of  the  City  and  County  of  N.  Y.,  held  June  17, 
1841,  the  accountof  Judge  Lynch  for  his  salary 
for  one  year,  to  May  20,  1841,  was  presented, 
and  a  resolution  was  offered  that  it  be  audited 
with  interest,  which  was  lost,  the  defendant, 
who,  as  the  Mayor  of  the  city,  was  a  member 
of  the  Board,  voting  in  the  negative.  Another 
meeting  of  the  Board  was  held  June  21,  1841, 
at  which  the  defendant  offered  a  preamble  to 
the  effect  that  the  Act  establishing  the  offices 
of  associate  judges  of  the  General  Sessions  was 
passed  without  the  application  of  the  city  au- 
thorities, and  was  against  the  wishes  of  the 
inhabitants,  but  that  inasmuch  as  the  Supreme 
Court  had  held  the  law  obligatory,  it  was  the 
duty  of  the  Board  to  obey  it ;  and  also  two 
resolutions,  the  first  declaring  that  the  Board 
did  not  approve  of  or  sanction  the  law  and 
hoped  for  its  repeal,  and  the  other  directing 
the  comptroller  of  the  city  to  pay  the  salaries 
of  the  associate  judges.  The  question  was  taken 
separately,  upon  the  preamble,  and  upon  each 
of  the  resolutions,  and  they  were  lost,  the  vote 
upon  each  being  affirmative  seven,  negative 
seven  ;  the  defendant  voting  in  favor  of  the 
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preamble  and  of  the  first  resolution,  and  against 
the  second  resolution.  A  resolution  to  audit 
the  salary  of  Judge  Lynch  was  also  lost,  as  wa& 
likwise  a  resolution  declaring  that  the  Board 
would  not  direct  the  comptroller  to  pay  the 
salary,  the  defendant  in  each  instance  voting 
in  the  negative.  Another  meeting  was  held 
July  9,  1841,  when  proceedings  of  the  same 
general  character  not  resulting  in  any  action  in 
favor  of  the  payment  of  the  account  were  had, 
the  defendant  proposing  a  preamble  and  reso- 
lutions similar  to  those  above  mentioned,  but 
voting  against  the  auditing  of  the  account  after 
the  preamble  was  lost,  and  at  the  same  time 
voting  against  a  declaration  that  the  salary 
should  not  be  paid.  No  further  proceedings 
of  the  Board  touching  the  account  seem  to 
have  been  had  prior  to  the  commencement  of 
the  suit. 

The  defendant  then  proved  that  neither  the 
Act  "  for  the  Better  Organization  of  the  Crim- 
inal Courts  of  the  City  of  New  York,"  passed 
*May  14,  1840,  Stat.,  p.  257,  or  the  Act  [*384 
"to  Enable  the  Supervisors  of  the  City  and 
County  of  New  York  to  Raise  Money  by  Tax," 
passed  May  26,  1841,  Stat.,  p.  265,  received  the 
assent  of  two  thirds  of  all  the  members  elected 
to  each  branch  of  the  Legislature;  and  he  of- 
fered to  show  that  the  question  of  the  liability 
of  the  city  for  these  salaries  was  pending  be- 
fore the  courts  in  various  forms  when  he  was 
called  upon  to  vote;  but  the  testimony  was  ex- 
cluded upon  the  plaintiff's  objection,  and  the 
defendant  excepted.  The  defendant  insisted 
that  neither  of  these  Acts  were  constitutionally 
passed;  but  if  they  were,  that  it  was  a  question 
for  the  jury  whether  the  defendant  had  acted 
corruptly, and  he  requested  the  judge  to  charge 
the  jury  that  the  defendant  was  not  liable  un- 
less his  intention  was  corrupt.  The  judge, 
however,  charged  the  jury  that  these  Acts  were 
legally  passed  and  were  obligatory,  and  that 
the  defendant  had  incurred  the  penalty  men- 
tioned in  the  statute.  The  defendant's  counsel 
excepted  and  the  jury  found  a  verdict  for  the 
plaintiff.  The  defendant  moved  the  Supreme 
Court  in  arrest  of  judgment,  and  also  for  a 
new  trial  on  a  bill  of  exceptions.  Both  motions 
were  denied,  and  judgment  was  given  against 
the  defendant. 

The  reasons  of  that  court  were  given  as  fol- 
lows by, 

COWEN,  J.  The  declaration  is  good  within 
the  2  R.  S.,  482,  sec.  10,  unless  it  be  defective 
in  omitting  a  reference  to  the  Statute  of  1841, 
ch.  276,  p.  267,  sec.  4,  specially  directing  the 
Supervisors  of  the  City  and  County  of  N.  Y. 
to  audit  and  allow  the  accountof  Judge  Lynch 
and  his  associates.  The  section  cited  from  2 
R.  S.  substitutes  a  very  general  form  of  declar- 
ing on  penal  statutes  for  the  special  matter  re- 
quired to  be  set  forth  in  the  common  law  dec- 
laration. It  declares  that  it  shall  be  sufficient 
in  a  declaration  on  any  penal  statute,  to  allege, 
as  is  done  here,  that  the  defendant  is  indebted 
in  the  prescribed  penalty;  "whereby  an  action 
accrued  according  to  the  provisions"  of  the 
statute,  etc.  The  penal  statute  referred  to  in 
this  instance  gives  the  penalty  of  $250  against 
each  supervisor  who  shall  refuse  or  neglect  to 
perform  any  of  the  duties  which  are  or  shall 
be  required  of  him  by  law  as  a  member  of  hi 
Board.  1  R.  S.,368,*sec.l6.  Thestatute[*38^ 
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of  1841  imposed  the  duty  of  auditing  the  ac- 
count mentioned  in  the  declaration.  The  gen- 
eral reference  alone  is,  I  think,  sufficient. 
Though  the  Act  of  1S41  was  passed  years  after 
the  statute  which  gave  the  penalty,  yet  the  re- 
fusal to  audit,  etc.,  was  properly  treated  by 
the  declaration  as  in  effect  a  violation  of  the 
latter.  This  has,  by  its  prospective  words,  ef- 
fectually incorporated  with  itself  the  Act  of 
1841,  and  both  must  be  read  as  one  statute. 
On  this  construction,  any  refusal  to  do  the 
duty  of  a  supervisor  while  acting  as  a  member 
of  the  Board,  whether  imposed  by  a  statute 
passed  before  or  after,  rendered  the  defendant 
liable  in  the  words  of  the  statute,  according  to 
the  provisions  of  the  statute  entitled,  etc.  But 
the  pleader  has  not  contented  himself  with  the 
general  reference.  He  has  mentioned  the  par- 
ticular violation  of  duty  which,  on  comparing 
the  specification  with  the  Act  of  1841,  we  see 
is  within  its  terms.  That  removes  all  doubts, 
if  there  be  any,  on  the  general  form.  The  mo- 
tion in  arrest  must  be  denied. 

The  salary  of  Judge  Lynch  had  been  fixed  by 
statute,  and  made  payable  out  of  the  treasury 
of  the  City  of  N.  Y.  It  had  not  been  paid 
May  26,  1841;  and  an  Act  was  then  passed 
making  it  a  county  charge,  adding:  "And  the 
Mayor,  Recorder  and  Aldermen  of  the  City  of 
New  York,  as  the  Supervisors  of  the  said  City 
and  County  of  New  York,  of  whom  the  Mayor 
or  Recorder  shall  be  one,  shall  audit  and  allow 
the  account  for  such  arrears  on  or  before  the 
tenth  day  of  July  next."  Judge  Lynch's  ac- 
count was  duly  presented,  and  the  defendant, 
who  was  Mayor,  voted  against  its  audit. 

The  provision  of  the  Revised  Statutes  is, 
that  "If  any  supervisor  shall  refuse  or  neglect 
to  perform  any  of  the  duties  which  are  or  shall 
be  required  of  him  by  law,  as  a  member  of  the 
Board  of  Supervisors,  he  shall  for  every  such 
offense  forfeit  the  sum  of  $250."  Under  the 
proof  the  defendant  was  prima  facie  liable. 

We  have  held  that  the  law  constituting  the 
Court  of  General  Sessions  for  the  city  was  val- 
id,as  being  passed  by  a  constitutional  majority: 
that  a  two  third  vote  was  not  necessary.  Tnat 
the  question  was  pending  when  the  vote  of  the 
38(5*]  defendant  was*given  against  the  audit, 
and  that  he  entertained  an  opinion  the  other 
way,  was  properly  rejected  as  a  ground  of  de- 
fense. It  is  but  another  mode  of  saying  that  a 
man  shall  be  excused  for  the  commission  of  an 
offense  in  fact,  because  he  does  not  believe  his 
acts  to  be  such  in  law.  It  is  enough,  in  our 
opinion,  that  they  are  in  truth  contrary  to  law, 
until  we  are  overruled  by  the  Court  of  Errors. 

The  case  was  argued  here  by  Messrs.  P.  A. 
Cowdry  and  J.  T.  Brady,  for  plaintiff  in 
error,  who  insisted  upon  the  following  points: 

1.  The  Act  creating  the  office  of  associate 
judge  of  the  Court  of  Sessions  of  the  City  of 
N.  Y.,  Stat.  1840,  p.  257,  not  having  received 
the  assent  of  two  thirds  of  the  members  elect- 
ed to  each  branch  of  the  Legislature,  is  void. 
Purdy  v.  People,  4  Hill,  384. 

2.  The  new  organization  of  the  Court  of  Ses- 
sions attempted  by  that  Act,  excluded  the  al- 
dermen, as  judges,  and  substituted  two  asso- 
ciate justices  in  their  stead.     If  the  aldermen 
could  not  be  thus  deprived  of  their  offices,  the 
whole  scheme  of  which  that  was  a  part  must 
be  void. 
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8.  The  Act  under  consideration  is  repug- 
nant to  the  15th  section  of  article  four,  of  the 
Constitution, which  declares,  that  "All  officers 
heretofore  elective  by  the  people  shall  continue 
to  be  elected."  The  aldermen  were  judges  of 
the  Court  of  Sessions,  and  were  elective  by  the 
people.  The  Act  provided  that  the  associate 
judges,  who  are  to  supply  their  places,  shall  be 
appointed  by  the  Governor  and  Senate. 

4.  The  duty  of  the  supervisors  depends  upon 
the  legal  title  of  the  associate  judges.     If  they 
were  not  judges  de  jure,  an  appropriation  to 
pay  their  salaries  would  have  been  a  misap- 
plication of  the  public  moneys. 

5.  The  penalty  sought  to  be  recovered  in  this 
case,  was  intended  to  be  inflicted  only  for  a  vi- 
olation of  public  duties.     But  the  present  suit 
was  instituted  to  enforce  a  mere  private  claim, 
for  the  recovery  of  which,  if  well  founded, 
there  are  other  appropriate  *remedies.  [*387 
Shipley  v.  Bk.,  10  Johns., 484;  Peoples.  Mayor, 
ete.,25  Wend.,  680. 

6.  The  question  whether  the  defendant  was 
liable  should  have  been  submitted  to  the  jury. 

7.  The  declaration  was  defective  in  not  con- 
taining a  reference  to  the  Act  of  1841,  which 
prescribed  the  duty  which  is  said  to  have  been 
violated. 

Mr.  J.  R.  Whiting,  for  defendants  in  er- 
ror, insisted  that  although  that  portion  of  the 
Act  of  1840,  which  deprived  the  aldermen  of 
their  seats  in  the  Court  of  Sessions,  might  be 
void,  yet  its  invalidity  in  that  respect  did  not 
render  the  residue  of  the  Act  void;  and  that, 
if  it  were  held  that  the  Act  was  void  in  all  its 
parts,  still  the  imperative  direction  in  the  Act 
of  1841,  to  audit  and  allow  the  accounts  of  the 
judges  for  services  actually  rendered  in  good 
faith,  created  a  duty  on  the  part  of  the  super- 
visors, for  the  violation  of  which  this  action 
could  be  sustained.  He  referred  to  the  follow- 
ing authorities:  Purdy  v.  People,  4  Hill,  387, 
per  Walworth,  Chancellor;  Golden  v.  Prince, 
4  Wash.  C.  C.,  318;  Elyv.  Thompson,  3  Marsh., 
73;  Caswellv.  Allen,  7  Johns.,  63. 

Hand,  Senator.  By  the  Act  "for  the  Bet- 
ter Organization  of  Criminal  Courts  in  the  City 
and  County  of  New  York,"  it  is  enacted  that 
"The  Court  of  General  Sessions  in  the  City  and 
County  of  New  York  shall  hereafter  be  held 
and  all  the  powers  thereof  exercised"  by  a  re- 
corder and  two  judges;  and  a  salary  of  $2,000 
each  is  given  to  those  judges.  Stat.  1840,  p. 
257,  sees.  1,  5.  Mr.  Lynch  was  appointed  one 
of  the  judges.  By  an  Act  passed  in  1841,  it  is 
declared  that  "the  arrears  of  salary"  of  those 
associate  judges  "now  due  and  their  salaries 
hereafter  to  become  due,"  shall  be  county 
charges,  and  that  the  supervisors  "shall  audit 
and  allow  the  account  for  such  arrears  on  or 
before  the  10th  day  of  July  next,  and  here- 
after quarterly  as  such  salaries  may  become 
due."  Stat.  1841,  p.  267,  sec.  4.  A  provision 
of  the  Revised  Statutes  declares  that  "if  any 
supervisor  shall  refuse  or  neglect  to  perform 
any  of  the  duties  which  are  or  shall  be  required 
*of  him  by  law  as  a  member  of  the  [*388 
Board  of  Supervisors,  he  shall  for  every  such 
offense  forfeit  the  sum  of  two  hundred  and 
fifty  dollars."  1  R.  S.,  368,  sec.  16. 

Perhaps  the  constitutional  question  referred 
to  in  the  charge  of  the  judge,  does  fairly  arise 
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in  this  case  ;  for  if  the  act  appointing  Mr. 
Lynch  an  associate  judge  was  unconstitution- 
al, his  acts  as  such,  certainly  as  to  himself, 
were  void,  however  they  might  affect  third 
persons.  Consequently,  he  was  personally  lia- 
ble to  any  one  injured  thereby,  and  could  not 
justify  under  his  appointment,  much  less  could 
he  claim  compensation  for  performing  those 
acts.  But  it  is  not  clear  that  the  Legislature 
had  not  the  power  to  direct,  by  another  law 
passed  after  the  services  were  rendered,  that 
he  should  be  paid  therefor  by  the  county.  It 
could  not  require  a  corporation  to  pay  this, 
for  that  would  be  the  same  as  taking  the  prop- 
erty of  an  individual  for  that  purpose;  and 
not  being  for  public  benefit,  that  could  not  be 
done  even  with  compensation.  But  the  power 
of  the  Legislature  to  make  an  appropriation  to 
be  paid  by  a  certain  portion  of  the  State,  might 
possibly  be  quite  a  different  question.  That 
the  whole  scope  and  aim  of  the  Law  of  1840 
was  an  infringement  upon  the  corporate  rights 
of  N.  Y.,  I  have  very  little  doubt.  That  the 
language,  spirit  and  intent  of  the  Act  were  to 
re  organize  the  Court  of  General  Sessions  in 
that  city,  to  me  is  obvious,  and  I  cannot  evis- 
cerate it,  and  abrogate  some  of  the  most  im- 
portant of  its  provisions,  for  the  purpose  of 
making  it  innoxious  and  enabling  it  to  evade 
the  Constitution.  A  higher  power  than  the 
Legislature  has  .forbidden  it.  The  jury  was 
distinctly  instructed  that  the  Law  of  1840  was 
constitutional;  and  even  if  we  suppose  a  con- 
viction could  have  been  had  for  the  violation 
of  the  Law  of  1841,  yet  not  knowing  what 
course  the  cause  would  otherwise  have  taken, 
we  are  not  to  consider  the  effect  of  that  charge 
as  harmless. 

But  I  do  not  put  my  vote  in  this  cause  upon 
that  ground  alone.  There  is  in  my  opinion  an- 
other, and  perhaps  in  its  effects  upon  com- 
munity a  more  serious  error  in  this  decision. 
The  liability  of  public  officers  is  a  matter  of 
grave  importance.  On  the  one  hand,  they 
should  be  held  to  a  faithful,  vigilant  and  hon- 
389*]  est  *discharge  of  their  duties  ;  while 
on  the  other,  slavish  fear  should  not  be  in- 
culcated by  holding  them  liable  to  penalties 
for  every  mistake,  however  conscientious.  I 
have  been  at  some  loss  to  give  plausibility  to 
the  cause  of  action  as  set  out  in  the  declara- 
tion. The  statute  fixes  the  penalty  upon  a  neg- 
lect of  duty  as  a  "member  of  the  Board;"  this 
declaration  claims  the  penalty  because  the  de- 
fendant refused  to  audit  and  allow  the  salary. 
No  doubt  a  neglect  of  duty  may  be  by  one, 
but  the  auditing  and  allowing  is  the  act  of  the 
Board, which  was  a  quasi  corporation.  The  de- 
fendant could  not  allow  and  audit.  That  was 
not  "  required  by  law  "  of  him.  He  is  charged 
with  refusing  to  do  that  which  he  could  not 
do.  If  liable  at  all,  the  jury  might  have  found 
him  guilty  of  refusing  or  neglecting  to  per- 
form his  duty  by  voting  against  allowing  and 
auditing,  or  against  taking  up  the  question,  if 
this  had  been  charged  against  him;  for  that 
would  be  his  act.  But  that  is  not  the  charge; 
and  how  can  he  be  sued  for  not  doing  that 
which  he  alone  could  not  perform  nor  prevent? 
However,  I  do  not  put  this  case  on  a  question 
of  pleading,  but  throw  out  these  suggestions 
as  I  think  they  go  to  show  the  fallacy  of  the 
plaintiffs'  positions,  that  an  action  will  lie 


against  an  individual  member  of  such  a  body, 
because  the  result  of  the  action  of  that  body  does 
not  accomplish  as  much  as  the  law  requires. 

I  cannot  believe  for  a  moment  that  the  stat- 
ute giving  this  penalty  was  ever  intended  to 
reach  a  case  of  an  imperfect  or  mistaken  per- 
formance of  duty  as  a  member  of  the  Board — 
a  mere  misfeasance — when  there  was  no  mal- 
ice or  corruption.  The  evidence  shows  that 
the  defendant  was  willing  to  join  in  a  vote  to 
audit  and  allow  the  account,  if  it  could  be 
accompanied  by  an  expression  of  disapproba- 
tion of  the  law,  which  he  judged  to  be  impor- 
tant to  protect  the  rights  and  interests  of  the 
corporation.  He  was  not  wholly  opposed  to 
the  payment  of  the  salary,  but  insisted  only 
that  it  should  be  granted  in  such  a  manner  as 
seemed  to  him  discreet  and  proper.  The  meth- 
od which  he  approved  not  being  assented  to  by 
a  majority  of  the  Board,  he  declined  to  give  an 
affirmative  vote  in  favor  the  allowance.  To 
neglect  or  refuse  to  act  is  one  thing,  but  to  act 
according  to  his  *sense  of  duty,  and  [*39O 
to  the  best  of  his  judgment  as  a  member  of  the 
Board,  is  a  performance  of  his  duty,  however 
mistaken  he  may  be.  One  is  a  non-feasance, 
the  other  is  a  misfeasance.  For  the  latter  a 
member  of  the  Board  of  Supervisors  cannot  be 
liable  under  this  section,  without  alleging  and 
proving  bad  intent ;  and  then  it  is  malfeasance. 
To  hold  them  to  other  lines  of  duty,  would  be 
to  make  their  liability  for  the  penalty  anal- 
ogous to  that  of  common  carriers,  and  impose 
it  upon  them  for  every  mistake. 

But  there  is  another  objection  fatal  to  this 
judgment.  It  must  be  remembered  that  intent 
is  laid  out  of  the  case  by  the  charge  of  the 
judge.  We  have,  then,  an  action  for  a  penalty 
against  a  supervisor  for  refusing  and  neglect- 
ing to  perform  his  duty  as  a  member  of  the 
Board,  because  he  refused  to  "audit  and  al- 
low "  a  salary.  I  am  now  supposing  these  dis- 
puted laws  valid,  and  the  defendant  proved  to 
be  a  supervisor.  This  action  by  the  people 
should  not  be  sustained,  except  upon  the  same 
principle  that  an  action  for  the  neglect  or  re- 
fusal to  perform  a  duty  would  lie  against  an 
officer  by  a  person  who  had  suffered  damage 
by  his  delinquency.  It  never  could  have  been 
intended  that  a  supervisor,  who  had  done  what 
he  conceived  to  be  his  duty,  should  be  liable 
at  all  events,  and  that,  too,  for  penalties  in  the 
name  of  the  people.  No  matter  what  his  duty 
or  station,  if  he  act  with  malicious  or  corrupt 
intent,  he  is  indictable.  But  to  give  the  people 
an  action  where  there  has  been  an  honest  at- 
tempt to  fulfill  the  duty,  and  where  if  an  indi- 
vidual had  suffered  thereby  he  would  not  be 
allowed  to  recover.would  be  refining  upon  the 
law  of  penalties,  and  a  cruel  novelty  in  our 
criminal  jurisprudence.  The  penalty  is  given 
for  an  "  offense,"  and  its  object  is  to  punish 
and,  therefore,  the  case,  I  have  no  doubt, 
should  be  passed  upon  by  a  jury.  It  never 
should  be  enforced  for  an  imperfect  perform- 
ance, done  in  good  faith;  certainly  not,  unless 
the  act  is  purely  a  ministerial  one.  The  duty 
in  this  case  was  not  ministerial  in  its  character. 
The  statute  does  not  direct  the  supervisors  to 
order  payment  of  a  given  sum,  but  they  are  to 
' '  audit  and  allow"  the  arrears  of  salary.  The 
very  words  of  the  statute  import  the  exercise 
of  judgment  and  discretion.  The  Board  was 
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391*]  not  a  mere  *agent  to  enter  an  order  for 
the  payment  of  a  fixed  sum.  In  such  a  case  it 
would  be  ministerial.  So  the  payment  of  a 
sum  where  another  has  ascertained  the  amount. 
So,  perhaps,  where  the  Board  is  merely  "to 
raise  "  a  sum  which  they  cannot  audit.  But 
here  they  were  to  "audit,"  which  means  to 
hear,  examine,  adjust,  pass  upon  and  settle  the 
account,  and  then  allow  it.  It  matters  not 
whether  the  duty  was  difficult  or  easy;  in  its 
nature  it  required  the  exercise  of  judgment, 
and  that  is  enough.  In  this  very  case  a  ques- 
tion about  interest  arose,  the  solution  of  which 
required  legal  knowledge  in  order  to  a  right  and  - 
safe  decision.  There  were  divisions  on  that 
very  point,  and  probably  debate.  The  defend- 
ant, as  Mayor  of  the  city,  and  having  the  inter- 
ests of  its  great  population  and  immense  busi- 
ness in  his  keeping  as  its  chief  magistrate,  and 
doubting,  also,  the  validity  of  the  Acts  of  the 
Legislature,  deemed  it  important  that  the  act 
of  auditing  and  allowing  the  account  should 
be  accompanied  with  a  declaration  of  the  rights 
of  the  Corporation, that  no  presumption  against 
its  corporate  rights  should  obtain  from  a  non- 
user  of  those  rights,  or  from  acquiescence  in 
doubtful  laws.  I  do  not  discover  that  the  de- 
fendant showed  any  opposition  to  the  account, 
provided  the  proper  guards  were  thrown 
around  the  interests  of  his  constituents;  and 
yet,  because  he  was  not  willing  to  yield  a  point 
so  vital  and  against  his  own  convictions  of  du- 
ty, he  is  to  be  sued  for  an  "offense,"  and  pun- 
ished with  severe  penalties.  The  law  on  the 
subject  of  official  liability  I  had  supposed 
well  settled  as  laid  down  by  the  court  in  Ken- 
dattv.  Stokes,  3  How.,  89,  as  follows:  "A pub- 
lic officer  is  not  liable  to  an  action  if  he  falls  into 
an  error  in  a  case  where  the  act  to  be  done  is 
not  merely  a  ministerial  one,  but  is  one  rela- 
tive to  which  it  is  his  duty  to  exercise  judg- 
ment and  discretion,  even  although  an  individ- 
ual may  suffer  by  his  mistake.  A  contrary 
principle  would  indeed  be  pregnant  with  the 
greatest  mischiefs."  This  is  the  strong  lan- 
guage of  the  court  in  that  case,  which  was 
very  analogous  to  the  one  before  us.  In  that 
case  the  officer  had  only  to  enter  and  give  cred- 
it on  the  official  books  for  an  amount  already 
settled,  and  which  did  not  require  any  judg- 
ment of  his  to  adjust.  And  I  find  nothing  in 
392*]  the  great  case  in  the  House  of  *Lords, 
Ferguson  v.  Earl  of  Kinnoul,  9  Cl.  &  F.,  279, 
that  in  the  least  militates  against  this  doctrine. 
On  the  contrary,  Ld.  Brougham  says:  "  Even 
inferior  courts,  provided  the  law  has  clothed 
them  with  judicial  functions,  are  not  amena- 
ble for  errors  of  judgment;  and  when  they 
may  not  act  as  judges,  but  only  have  a  discre- 
tion, confided  to  them,  and  erroneous  exer- 
cise of  that  discretion,  however  plain  the  mis- 
carriage may  be,  and  however  injurious  its 
consequences,  they  shall  not  answer  for."  The 
cases  of  Oidley  v.  Ld.  Palmerston,  3  B.  &  B., 
275,  and  Kendall  v.  Stokes,  3  How.,  87,  show 
that  this  was  not  a  ministerial  act.  It  partakes 
more  of  legislative.for  which,  as  Ld. Brougham 
says  in  Ferguson  v.  Kinnoul,  there  is  never  any 
liability.  Here  the  statute  required  an  audit- 
ing and  allowing  of  the  account,  but  the  proc- 
ess of  obtaining  that  result,  requires  the  exer- 
cise of  judgment.  Many  authorities  contain  the 
same  doctrine  as  the  cases  above  cited. 
DENIO  3. 


Again;  public  policy,  in  my  opinion,  is  de- 
cisive against  this  action.  To  sustain  the  posi- 
tions necessarily  contended  for  by  the  plaintiffs 
in  this  cause,  would  take  from  these  very  im- 
portant public  officers  that  independence  and 
freedom  of  action,  absolutely  necessary  to  a 
proper  discharge  of  their  official  duties. 

With  the  greatest  respect  for  the  eminent 
men  whose  decisions  we  are  reviewing,  I  must 
vote  for  a  reversal. 

Lott,  Senator.  This  suit  is  brought  for  the 
recovery  of  a  penalty  alleged  to  have  been  in- 
curred by  the  plaintiff  in  error,  for  a  violation 
of  duty  as  one  of  the  Supervisors  of  the  City 
and  County  of  N.  Y. 

By  the  general  law  prescribing  the  duties  of 
county  officers,  it  is  provided,  among  other 
things,  that  "The  Board  of  Supervisors  of  each 
county  in  this  State  shall  have  power  at  their 
annual  meetings,  or  at  any  other  meeting:  1. 
To  make  such  orders  concerning  the  corporate 
property  of  the  county  as  they  may  deem 
expedient.  2.  To  examine,  settle  and  allow 
all  accounts  chargeable  against  such  county, 
and  to  direct  the  raising  of  such  sums  as  may 
be  necessary  to  defray  the  same.  3.  To  audit 
the  accounts  of  town  officers  and  other  persons 
against  *their  respective  towns,  and  to  [*393 
direct  the  raising  of  such  sums  as  may  be  nec- 
essary to  defray  the  same;  and  4.  To  perform 
all  other  duties  which  may  be  enjoined  on 
them  by  any  law  of  this  State.  1  R.  S.,  367, 
sec.  4.  The  16th  section  of  the  same  arti- 
cle provides  the  penalty  for  refusal  or  neg- 
lect of  duty,  in  terms  which  it  is  unnecessary 
to  repeat.  The  Mayor,  Recorder  and  Alder- 
men of  the  City  of  N.  Y.  are  the  Supervisors 
of  the  City  and  County  of  N.  Y.,  and  these 
general  provisions  extend  to  them  respectively. 
1  R.  S.,  368,  sec.  17.  The  provisions  of  the 
Act  of  1840,  creating  the  office  of  Associate- 
Judge  of  the  Court  of  Sessions  in  N.  Y.,  and 
the  enactment  of  1841,  making  the  salaries 
of  these  officers  a  county  charge,  and  direct- 
ing the  auditing  and  allowing  thereof  by  the 
Board  of  Supervisors,  have  become  too  famil- 
iar to  require  them  to  be  again  stated.  It  is 
for  the  refusal  to  audit  and  allow  the  account 
of  James  Lynch,  one  of  the  associate  judges 
appointed  under  the  Act  of  1840,  for  the  arrears 
of  salary  referred  to  in  that  section  as  due,  that 
the  penalty  sued  for  is  alleged  to  have  accrued. 

The  principal  ground  taken  against  the 
plaintiff's  right  to  recover  is,  that  the  Act  of 
1840,  providing  for  the  appointment  of  the  as- 
sociate judges,  is  unconstitutional;  and  the 
case  of  Purdy  v.  People,  4  Hill,  384,  is  relied 
on  as  a  decisive  authority  in  support  of  that 
position.  In  my  judgment,  it  does  not  warrant 
or  sanction  it.  The  question  there  arose  upon 
an  information  in  the  nature  of  a  writ  of  quo 
warranto,  filed  against  Alderman  Purdy  for 
exercising  the  office  of  Judge  of  the  Court  of 
General  Sessions  in  and  for  the  City  and  County 
of  N.  Y.,  and  the  only  point  decided  was,  that 
the  aldermen  of  that  city,  notwithstanding  the 
Act,  were  entitled  to  act  as  judges  of  that 
court.  Two  general  grounds  were  insisted  on 
in  favor  of  that  right  by  the  counsel  for  the 
defendant.  The  first  assumed  that  the  Act  re- 
ferred to  did  not,  in  fact,  abrogate  those  parts 
of  the  city  charter  of  the  City  of  N.  Y.,  and  of 
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the  Acts  of  previous  Legislatures,  which  em- 
powered aldermen  to  sit  as  judges  of  the  Court 
of  General  Sessions;  and  that  its  whole  effect, 
considered  in  connection  with  the  charter,  as 
it  previously  stood,  was  to  enable  the  recorder 
and  the  two  judges  to  be  appointed  under  it  to 
394*]  *hold  the  court  without  the  presence 
of  the  aldermen,  but  that  the  latter  still  had  the 
right  to  sit  as  members,  if  they  chose  to  exer- 
cise it;  and  it  appears  by  the  opinion  of  the 
Chancellor,  p.  392,  that  one  of  the  counsel  (Mr. 
Butler)  confined  his  argument  to  that  point. 
The  other  ground  was  that  the  Act,  if  it  did  ex- 
clude them,  altered  the  charter  of  the  Corpora- 
tion of  the  City  of  N.  Y.,  and  not  having  been 
passed  by  a  vote  of  two  thirds,  was  void  on 
that  account.  No  resolution  was  adopted  de- 
claring upon  which  ground  the  decision  of  the 
majority  of  the  court  was  placed. 

The  presumption  is  always  in  favor  of  the 
validity  of  a  law,  if  the  contrary  is  not  clearly 
demonstrated.  Ch.  J.  Marshall,  in  Fletcher  v. 
Peck,  6  Cr.,  87,  says:  "It  is  not  on  slight  im- 
plication and  vague  conjecture  that  the  Legis- 
lature is  to  be  pronounced  to  have  transcended 
its  powers,  and  its  Acts  to  be  considered  void. 
The  opposition  between  the  Constitution  and 
the  law  should  be  such  that  the  judge  feels  a 
clear  and  strong  conviction  of  their  incompati- 
bility with  each  other."  And  Oh.  J.  Savage, 
in  Exparte  McCollum,  1  Cow. .564,  says:  "Be- 
fore the  court  will  deem  it  their  duty  to  declare 
an  Act  of  the  Legislature  unconstitutional,  a 
case  must  be  presented  in  which  thei'e  can  be 
no  rational  doubt."  If,  therefore,  the  decision 
in  Purdy  v.  People  can  be  sustained  on  the  first 
ground,  it  will  be  presumed  to  have  been  based 
on  that  and  not  on  the  unconstitutionality  of 
the  law.  But  if  it  be  conceded  that  the  Leg- 
islature could  not  devest  the  aldermen  of  the 
right  to  sit,  by  a  vote  of  a  majority  merely,  yet 
it  does  not  necessarily  follow  that  additional 
judges  cannot  be  added  by  such  a  vote;  and  I 
shall  be  slow  to  yield  my  assent  to  the  doctrine 
that  every  law  affecting  the  organization  or 
powers  of  the  Courts  of  C.  P.,  Oyer  and  Ter- 
miner  and  General  Sessions  of  the  Peace,  or 
relating  to  the  administration  of  justice  in  the 
City  and  County  of  N.  Y. ,  is  an  alteration  of 
the  chartered  rights  of  that  city.  Chancellor 
Kent,  in  his  notes  on  this  charter,  when  com- 
menting on  the  sections  relating  to  those  courts, 
says  that  they  have  been  entirely  superseded 
by  a  succession  of  statute  regulations,  and  that 
upon  those  statute  foundations,  and  not  on 
395*]  those  sections  *of  the  charter,  rest  all 
the  powers  originally  conferred  by  them.  See 
Notes  40,  41,  pp.  161,  164. 

In  the  view,  however,  which  I  have  taken 
of  this  case,  it  is  unnecessary  to  express  any 
opinion  as  to  the  constitutionality  of  the  Law 
of  1840.  The  duty  to  audit  and  allow  the  ac- 
counts of  the  associate  judges  was  not  imposed 
on  the  Board  of  Supervisors  by  that  Act,  but 
by  the  Act  of  1841,  making  their  salary  a  county 
charge.  Judge  Lynch  then  held  a  commision 
as  one  of  the  new  associate  judges,  dated  May 
14,  1840,  "in  due  form  as  required  by  law;" 
and  it  appears  that  he  had  performed  the  du- 
ties of  his  office  since  his  appointment.  He 
was,  therefore,  at  least  an  officer  de  facto,  if  not 
de  jure,  acting  not  by  a  mere  usurpation  of 
power  without  color  of  right,  but  under  a  li- 
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cense  or  authority  emanating  from  the  govern- 
ment itself.  His  title  was  not  inquirable  into 
by  the  Board  of  Supervisors.  Their  powers  in 
relation  to  his  account  rendered  for  arrears  of 
salary  due  when  the  Act  was  passed  were  lim- 
ited and  specific.  They  were  to  "audit  and 
allow"  it  by  a  certain  day,  under  a  salary  as- 
certained and  fixed  by  law.  They  could  not 
question  his  right  to  compensation,  nor  exercise 
any  discretion  as  to  the  amount.  Both  were 
established  and  declared  by  the  Legislature. 
Their  duty  was,  therefore,  of  a  ministerial 
character  only,  and  they  could  not  assume  the 
province  of  the  judiciary  and  decide  on  the 
validity  of  the  appointment  of  the  judge, whose 
account  they  were  en  joined  to  audit  and  allow. 
This  principle  was  fully  and,  I  think,  properly 
settled  in  People  v.  Collins,  7  Johns.,  549,  and 
in  People  v.  Dean,  3  Wend.,  438.  In  the  first 
case,  certain  individuals  had  been  elected  Com- 
missioners of  Highways,  but  the  certificate  of 
their  oaths  of  office  had  not  been  filed  in  the 
office  of  the  town  clerk,  a  neglect  to  do  which 
was,  by  the  law,  declared  to  be  a  refusal  to 
serve.  Upon  this  state  of  facts,  the  town  clerk 
refused  to  record  a  survey  of  a  road  made  by 
them,  assigning  their  neglect,  among  other 
grounds,  for  his  refusal.  In  reference  to  this, 
the  court,  on  granting  a  mandamus  to  compel 
him  to  record  the  road,  say:  "The  persons  by 
whom  the  road  was  laid  out  were  commission- 
ers de  facto,  since  they  came  to  their  office  by 
color  *of  title."  "It  certainly  did  not  [*396 
lie  with  the  defendant,  as  a  mere  ministerial 
officer,  to  adjudge  the  Acts  of  the  Commis- 
sioners null.  It  was  his  duty  to  record  the 
paper;  valeat  quantum,  valere  potest.  It  was 
enough  for  him  that  those  persons  had  been 
duly  elected  Commissioners  within  the  year, 
and  were  in  the  actual  exercise  of  their  office. 
The  validity  of  their  title  must  not  be  deter- 
mined in  this  collateral  way."  In  the  other 
case,  the  relator,  Dobbs,  had  been  appointed  a 
Commissioner  of  Deeds  for  the  City  of  N.  Y. , 
but  the  Clerk  of  the  Court  of  C.  P.  refused  to 
administer  the  oath  of  office  to  him,  on  the 
ground  that  he  was  a  minor  and,  therefore,  in- 
competent to  hold  the  office.  An  application 
was  made  for  a  mandamus  directing  the  clerk 
to  administer  the  oath,  which  was  granted. 
The  court,  in  making  their  decision  remark, 
that  "A  minor  and  an  alien  are  incapable  of 
holding  a  civil  office  within  this  State  (1  R.  S., 
116,  sec.  1),  but  it  is  not  the  province  of  the  of- 
ficer, to  whom  the  application  is  made  to  ad- 
minister the  oath  of  office.to  determine  whether 
the  person  presenting  himself  is  or  is  not  capa- 
ble of  holding  the  office.  It  is  the  duty  of 
such  officer,  on  the  production  of  the  commis- 
sion, to  administer  the  oath.  If  an  appoint- 
ment had  been  improperly  made,  there  is  a 
legal  mode  in  which  it  may  be  declared  void." 
It  is  also  a  well  settled  rule,  that  the  acts  of 
an  officer  de  facto  are  as  valid  and  effectual 
when  they  concern  the  public  and  the  rights  of 
third  persons  as  if  he  was  an  officer  de  jure  ; 
and  his  right  to  perform  those  acts  is  not  inquir- 
able into  in  a  collateral  proceeding.  The  pres- 
ent action  is  brought  by  the  people  against  the 
defendant  for  a  violation  of  duty  imposed  by 
law,  and  it  is  not  competent  for  him  to  im- 
peach the  title  of  Judge  Lynch,  who  is  not  a 
party  to  the  suit,  although  it  was  originally 
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commenced  on  his  information  and  request.  If 
that  were  allowed,  the  rights  of  a  person  in  of- 
fice might  be  prejudiced  without  an  opportu- 
nity of  protection.  The  proper  remedy,  in  the 
first  instance,  is  by  an  information  in  the  nat- 
ure of  a  quo  warranto  by  which  the  right  to 
the  office  may  be  tried.  See,  People  v.  Mayor, 
etc.,  of  N.  Y.,  3  Johns.  Cas.,  79.  In  Mclnstry 
v.  Tanner,  9  Johns.,  135,  an  objection  was 
397*]  taken  *that  the  proceedings  which 
had  taken  place  before  a  justice  of  the  peace 
were  coram  nonjudice,  because  he  was  a  priest 
or  minister  of  the  Gospel.  The  allegation  was 
denied  in  the  return  to  a  certiorari ;  but  the 
court  say  :  "  If  it  were  not  so,  it  might  well 
be  questioned  whether  the  court  could  take 
notice  of  such  an  objection  in  this  way,  since 
we  are  to  intend  that  the  justice  acted  under  a 
regular  commission,  and  he  has  not  been  put 
to  an  answer  for  an  unconstitutional  act  of  pow- 
er." The  principle  was  again  discussed  inWil- 
tax  v.  Smith,  5  Wend.,  231,  where  the  court 
lay  down  as  an  established  rule,  that  "  An  in- 
dividual coming  into  office  by  color  of  an  elec 
tion  or  appointment  is  an  officer  de  facto,  and 
his  acts  in  relation  to  the  public  or  third  per- 
sons are  valid  until  he  is  removed,  although  it 
be  conceded  that  his  election  or  appointment 
was  illegal."  They  add  :  "  His  title  shall  not 
be  inquired  into."  This  doctrine  has  also  been 
sustained  by  the  Chancellor  in  Parker  v.  Baker, 
8  Paige,  428.  The  case  came  before  him  on 
an  appeal  from  a  decision  of  the  Vice-Chancel- 
lor of  the  Eighth  Circuit.  An  application  had 
been  made  to  him  to  dismiss  the  complainant's 
bill  for  want  of  prosecution,  founded  on  an 
affidavit  sworn  to  before  one  of  the  commis- 
sioners of  deeds  appointed  by  the  Governor, 
with  the  consent  of  the  Senate,  for  the  City  of 
Buffalo.  The  Vice- Chancellor  decided  that 
there  was  no  law  authorizing  the  appoint- 
ment of  commissioners  of  deeds  for  that  city 
by  the  Governor,  and  that,  therefore,  there 
was  no  such  officer  authorized  to  take  affi- 
davits to  be  read  in  that  court,  and  upon  that 
ground  alone  denied  the  motion.  The  Chan- 
cellor upon  a  review  of  the  authorities  re- 
marked, "This  court  is  not  authorized,  in  this 
collateral  proceeding,  to  which  the  commis- 
sioner is  not  a  party,  to  inquire  into  the  legal- 
ity of  the  appointment."  He,  therefore,  ex- 
pressed no  opinion  as  to  the  power  of  the  Gov- 
ernor and  Senate  in  the  premises.  That  ques- 
tion, however,  subsequently  came  before  the 
Supreme  Court  on  an  information  in  the  nat- 
ure of  a  quo  warranto  in  the  case  of  People  v. 
Salisbury,  24  Wend.,  409,  and  was  decided 
against  the  power  claimed.  See,  also,  Fowler 
v.  Bebee,  9  Mass.,  231.  The  Supreme  Court  in 
People  v.  White,  24  Wend.,  520,  525,  in  speak- 
ing of  the  principle  now  under  consideration, 
398*]  *observe  that  "It  would  be  impossible 
to  maintain  the  supremacy  of  the  laws,  if  in- 
dividuals were  at  liberty  in  a  collateral  man- 
ner, to  question  the  authority  of  those  who  in 
fact  hold  public  offices  under  color  of  legal 
title;"  and  the  same  doctrine  was  fully  recog- 
nized by  several  members  of  this  court  when 
that  case  came  here  for  review,  although  the 
judgment  was  reversed  on  other  grounds.  Id., 
539.  550,  564.  In  People  v.  Stevens,  5  Hill,  616, 
an  application  was  made  for  a  mandamus  for 
the  purpose  of  testing  the  right  of  the  relator 
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to  the  office  of  Clerk  of  the  City  of  Brooklyn, 
in  the  possession  of  the  defendant,  to  deter- 
mine which  it  became  necessary  to  attack  the 
title  of  Osborne,  one  of  the  aldermen,  to  his 
office.  The  motion  was  denied,  and  Mr.  J. 
Bronson  in  his  opinion  has  the  following  re- 
mark :  "  Now,  admitting  that  the  title  of  Os- 
borne could  be  successfully  assailed  in  a  direct 
legal  proceeding  against  him,  it  cannot  be 
overturned  in  a  collateral  way." 

It  appears  to  me  clear,  therefore,  not  only 
that  the  Board  of  Supervisors  had  no  right, 
but  that  this  court  cannot  in  this  suit,  to  which 
Judge  Lynch  is  not  a  party,  decide  upon  his 
title  to  the  office  of  associate  judge  by  virtue 
of  his  appointment  under  the  Act  of  1840. 

There  is  another  view  of  the  case,  which  in 
my  judgment  is  conclusive  against  the  defend- 
ant, even  upon  the  assumption  that  the  Law 
of  1840  was  unconstitutional,  and  that  the 
commission  of  Judge  Lynch  was  invalid.  He 
had,  at  the  time  of  the  passage  of  the  Act  of 
1841,  been  for  more  than  a  year  in  the  dis- 
charge of  duties  for  the  public  under  the  color 
of  an  appointment,  and  with  the  consent  and 
continued  acquiescence  of  that  public,  devot- 
ing his  time  and  services  to  the  protection  of 
the  community  in  the  enjoyment  of  their 
rights  of  property  and  personal  liberty,  for 
which  he  had  received  no  remuneration.  In 
consideration  of  these  facts,  the  Legislature 
declared  that  his  compensation,  which  had  been 
fixed  at  the  annual  salary  of  $2,000,  should  be 
a  county  charge;  and  directed  the  Board  of  Su- 
pervisors to  audit  and  allow  his  account  for 
arrearages  due  by  a  specific  day.  It  is  im- 
portant to  bear  in  mind  that  this  duty  was  im- 
posed by  the  Act  of  1841.  The  Act  of  1840  is 
referred  *to,  only  to  ascertain  the  meas-  [*399 
ure  and  terms  of  compensation,  and  so  far  may 
be  considered  as  incorporated  with  the  Act  of 
1841;  and  the  terms  "due"  and  "to  become 
due,"  are  used  in  the  last  Act  in  reference  to 
the  times  fixed  for  the  quarterly  payments  of 
the  salary.  The  account  presented  was  for 
services  actually  rendered.  There  was  a  full 
consideration  for  the  liability  imposed  on  the 
county,  and  I  think  there  can  be  no  doubt  of 
the  power  of  the  Legislature  to  provide  for 
and  direct  its  payment.  See,  People  v.  Mayor, 
etc.,  25  Wend.,  680,  and  note  to  Ex  parte  Lynch, 
2  Hill,  46.  It  is,  doubtless,  within  their  author- 
ity to  provide  means  for  the  proper  adminis- 
tration of  the  government,  and  to  apportion 
the  burdens  as  they  may  deem  equitable.  The 
expense  incident  to  the  holding  of  county 
courts  is  usually  charged  upon  the  respective 
counties  within  which  they  are  incurred,  and 
the  charge  was  so  imposed  in  the  case  of  the 
associate  judges  appointed  under  the  Act  of 
1840.  It  frequently  occurs  that  services  are 
rendered  and  expenses  incurred  by  public 
officers  for  the  payment  of  which  no  means 
are  provided,  and  laws  are  from  time  to  time 
passed  making  provision  for  compensation 
and  re-imbursement.  The  propriety  of  such  a 
course  is  recognized  in  People  v.  Lawrence,  6 
Hill,  244.  There  a  bill  had  been  audited  by 
the  Board  of  Supervisors  of  N.  Y .  for  expenses 
incurred  by  a  magistrate  in  his  defense  on  an 
impeachment,  but  which  they  were  not  au- 
thorized by  any  law  to  allow  ;  and  the  cham- 
berlain, on  that  account,  refused  payment, 
26  401 
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which  the  court  held  it  was  his  duty  to  do. 
The  Chief  Justice  there  says:  "  Whatever  ap- 
pearance of  justice  there  may  be  in  charging 
the  expense  of  the  accused  upon  the  county,  it 
is  enough  for  us  to  say  that  this  considera- 
tion addresses  itself  exclusively  to  the  Leg- 
islature." 

There  is  no  force  in  the  objection  that  the 
Act  of  1841,  was  a  "bill  appropriating  the  pub- 
lic moneys  or  property  for  local  or  private 
purposes"  and ,  therefore,  void  for  the  want  of 
the  assent  of  two  thirds  of  the  members  elected 
to  each  branch  of  the  Legislature.  It  was  a 
law  making  provision  for  the  payment  of  an 
honest  claim  due  for  services  rendered  to  the 
public  and  which  good  faith  required  them  to 
4OO*]  pay.  It  was  in  no  sense,  a  gratuity  *to 
an  individual.  It  was  a  provision  for  the  dis- 
charge of  a  public  obligation.  Under  such 
circumstances  Judge  Lynch  was  entitled  to  the 
payment  of  his  account  for  the  arrears  of  sal- 
ary due  to  him,  and  it  was  the  duty  of  the 
Board  of  Supervisors  to  audit  and  allow  it. 

The  point  is  now  to  be  considered,  whether 
the  circuit  judge  erred  in  instructing  the  jury 
that  under  the  evidence  it  necessarily  followed 
that  the  defendant  had  incurred  the  penalty 
sued  for.  After  a  careful  examination  of  the 
points  discussed  on  the  argument,  I  cannot  see 
what  other  conclusion  could  have  been  ar- 
rived at.  Though  it  does  not  appear  to  have 
been  distinctly  proved  that  the  defendant  was 
the  Mayor  of  the  city,  yet  that  fact  was  obvi- 
ously assumed  by  both  parties,  and  the  trial 
proceeded  on  that  assumption.  The  testimony 
consisted,  almost  exclusively,  of  admissions 
and  documentary  evidence,  and  there  is  no 
pretense  that  any  portion  of  it  was  contradict- 
ory. It  then  presented  a  case  of  undisputed 
facts,  and  if  the  view  of  the  law  as  applicable 
to  them,  taken  by  the  circuit  judge,  was  cor- 
rect, there  was  no  escape  from  the  conclusion 
that  the  defendant  had  incurred  the  penalty. 
If  the  charge  of  the  judge  had  been  that  the 
vote  of  the  defendant  against  the  audit  and  al- 
lowance of  the  account  made  him  liable  for  the 
penalty,  it  would  have  been,  in  legal  effect, 
the  same  as  that  in  fact  given,  and  it  certainly 
would  have  been  surprising  to  have  found  it 
gravely  submitted  to  the  jury  to  decide,  upon 
the  official  proceedings  of  the  Board  of  Super- 
visors indisputably  showing  it,  whether  such 
vote  had  been  given.  As,  therefore,  there  was 
no  disputed  question  of  fact  for  the  determi- 
nation of  the  jury,  no  objection  exists  against 
the  positive  instructions  of  the  circuit  judge, 
as  to  the  liability  of  the  defendant,  if  the  neg- 
ative votes  given  by  him  on  the  question  of 
the  audit  and  allowance  did  in  law  render  him 
liable.  That  question  will  now  be  briefly  ex- 
amined, and  in  its  consideration  I  will  notice, 
as  connected  with  it,  the  exceptions  taken  to 
the  refusal  of  the  judge  to  charge  the  jury  as 
requested  by  the  counsel  of  the  plaintiff  in  er 
ror.  The  right  of  Judge  Lynch  to  the  payment 
of  the  arrears  of  salary  due  him  at  the  time  of 
the  passage  of  the  Act  of  1841,  and  the  validity 
40 1  *]  of  the  *law  imposing  the  duty  on  the 
Board  of  Supervisors  to  audit  and  allow  it,  I 
have  already  considered,  and  I  think  estab- 
lished. That  Act  was  mandatory  in  its  char- 
acter. It  did  not  only  provide  that  the  com- 
pensation of  the  associate  judges  should  be  a 
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county  charge,  vesting  the  Board  of  Super- 
visors with  a  discretion  under  their  general' 
power  "  to  examine,  settle  and  allow  all  ac- 
counts chargeable  against  the  county,"  but  it 
declared  that  it  should  be  made  in  a  fixed  and* 
definite  salary,  payable  at  specific  periods,  and 
directed  the  Board  "to  audit  and  allow"  the 
account  of  arrears  of  salary  then  due,  on  or 
before  the  10th  day  of  July  then  next,  and 
thereafter  quarterly,  as  the  same  should  be- 
come due.  It  was  a  specific  duty;  and,  as  I 
have  before  remarked,  the  supervisors  could, 
not  question  Judge  Lynch's  right  to  compensa- 
tion or  vary  the  amount  specified.  This  prin- 
ciple was  established  by  the  Supreme  Court  in* 
People  v.  Supervisors  of  Dutchess,  9  Wend.,  508. 
In  that  case  it  appeared  that  by  the  Act  of  1832, 
for  the  preservation  of  the  public  health  (L. 
1832,  p.  581),  the  Board  of  Health  were  au- 
thorized to  prescribe  the  duties  and  powers  of 
the  health  officer,  to  direct  him  from  time  to 
time  in  the  performance  thereof,  and  to  fix  the 
compensation  he  should  receive;  and  all  the 
expenses  incurred  by  the  Board  were  declared 
to  be  a  county  charge.  It  was  held  that,  with, 
the  exception  of  the  compensation  to  be  paid, 
to  the  health  officer,  the  supervisors  had  a  dis- 
cretionary power  in  the  settlement  and  allow- 
ance of  those  claims,  involving  the  right  to  re- 
ject; but  that  they  had  no  authority  to  alter  the 
compensation  fixed  by  the  Board  of  Health  for 
the  health  officer,  but  were,  on  the  contrary, 
bound  to  audit  it.  This  principle  was  also  fully 
recognized  and  adopted  by  the  Court  for  the 
Correction  of  Errors  in  People  v.  Supervisors  of 
Kings  Co.,  16  Wend.,  520.  The  question  there 
arose  on  the  power  of  the  Board  of  Supervis- 
ors of  Kings  Co.,  to  reduce  the  damages  as- 
sessed by  a  jury  to  the  owner  of  land  taken' 
for  the  opening  of  a  road  in  the  then  Town  of 
Brooklyn.  It  was  provided  by  a  special  Act 
that  the  Commissioners  of  Highways  of  the 
counties  to  which  the  Act  applied  should 
cause  a  statement  of  the  verdict,  charges  and 
*expenses  in  laying  out  a  certain  road  [*4O2 
"to  be  delivered  to  the  supervisor  of  the  town, 
who  shall  lay  the  same  before  the  Board  of 
Supervisors,  by  whom  the  same  shall  be  au- 
dited." The  next  section  directed  that  the 
amount  of  damages,  as  settled  by  the  jury,  or 
as  liquidated  by  the  Commissioners  of  High- 
ways, together  with  the  charges,  etc.,  "as  au- 
dited and  allowed  by  the  Board  of  Supervisors," 
should  be  levied  and  collected  in  the  town  in 
which  the  highway  was  situated.  The  Supreme 
Court,  in  People  v.  Supervisors  of  King*  Co.,  T 
Wend.,  530,  had  held,  that  under  the  powers 
thus  conferred  the  supervisors  had  a  discre- 
tion in  relation  to  the  damages,  as  well  as  the 
charges,  and  had  a  right  to  examine  the  assess- 
ment, and  if  they  thought  it  extravagant  to  re- 
duce it,  and  direct  the  balance  only  to  be  levied 
and  collected.  Relying  on  this  decision,  tbe- 
supervisors  greatly  reduced  the  amount  of 
damages  awarded  to  one  Hoyt,  and  their  act 
was  sustained  by  the  Supreme  Court.  On  a 
writ  of  error  it  was  held  by  this  court  that  the 
verdict  of  the  jury  was  final  and  conclusive,  as 
well  in  respect  to  the  town  as  the  individual 
whose  land  was  taken,  and  that,  consequently, 
the  supervisors  were  bound  to  allow  the  whole 
amount  of  damages  as  settled  by  the  jury,  and 
had  no  power  to  reduce  the  same.  All  the- 
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members  of  the  court  with  one  exception  (twen- 
ty-five being  present)  concurred  in  this  decis- 
ion, and  voted  for  a  reversal  of  the  judgment 
of  the  Supreme  Court.  It  is  clear,  therefore, 
that  the  supervisors  had  no  discretionary  pow- 
er to  exercise,  either  as  to  the  justice  or  the 
amount  of  the  claim  of  Judge  Lynch. 

It  was  insisted,  however,  that  the  penalty  is 
not  incurred  unless  the  intention  of  the  Board 
in  not  auditing  and  allowing  the  account  was 
corrupt.  This  view  is  wholly  untenable.  The 
offense  consists  in  the  refusal  to  perform  the 
duty  required  by  law,  and  not  on  the  intent  or 
motive  by  which  the  members  of  the  Board  are 
actuated.  It  is  a  universal  principle,  that  a 
man  shall  be  taken  to  intend  that  which  he 
does.  Stark.  Ev. ,  pt.  4,  p.  739.  It  was  even 
held  in  People  v.  Brooks,  1  Den.,  457,  that  a 
justice  of  the  peace  was  indictable  for  a  mis- 
demeanor as  for  a  willful  neglect  of  duty,  in 
4O3*]  refusing  to  take  an  affidavit  in  *an  ac- 
tion pending  before  him,  although  he  believed 
he  was  not  bound  to  take  it,  and  acted  in  good 
faith  in  his  refusal.  The  judge  who  delivered 
the  opinion  of  the  court  says:  "The  justice 
knew  what  was  asked  of  him,  and  he  knew 
what  he  refused.  There  was  nothing  like  sur- 
prise, inadvertence  or  misapprehension  on  his 
part.  He  refused  to  administer  the  oath  and 
he  intended  so  to  refuse.  This  is  a  willful 
violation  of  duty."  And  he  adds:  "  Ignorance 
of  the  law  is  no  excuse;  and  an  honest  convic- 
tion, that  one  has  a  right  to  do  what  the  law 
declares  to  be  illegal,  will  not  make  the  act  in- 
nocent." The  same  principle  was  decided  in 
Smith  v.  Brown,  1  Wend.,  231.  There  the  de- 
fendant was  sued  for  a  penalty  given  for  alter- 
ing or  counterfeiting  a  brand  upon  a  barrel  of 
flour,  unfit  for  exportation.  The  fact  being 
proved,  it  was  insisted  as  a  defense  that  it  was 
ignorantly  done,  and  with  no  intention  to  vio- 
late the  law.  But  the  court  say:  "  Ignorance 
is  no  excuse  for  a  violation  of  a  statute."  The 
rule  on  the  subject  appears  to  be,  that  in  acts 
mala  in  se,  the  intent  governs,  but  in  those 
mala  prohibits,  the  only  inquiry  is,  has  the  law 
been  violated?  See,  Calcraft  v.  Qibbs,  5  T.  R., 
20;  Anthon,  N.  P.,  154,  n.  a.  The  effect  and 
operation  of  a  statute  imposing  a  special  duty 
on  a  Board  of  Supervisors,  and  the  duties  and 
liabilities  growing  out  of  it,  were  fully  dis- 
cussed and  considered  in  Gaswell  v.  Allen,  7 
Johns.,  63.  That  was  also  an  action  of  debt, 
brought  against  the  defendant  as  a  supervisor 
of  the  County  of  Cayuga,  for  a  neglect  and  re- 
fusal to  levy  and  raise  a  sum  of  money  direct- 
ed to  be  raised  by  a  special  Act,  for  the  erec- 
tion of  a  fire-proof  clerk's-office.  It  appeared 
on  the  trial,  that  at  a  meeting  of  the  Board  of 
Supervisors,  at  which  the  defendant  was  pres- 
ent, a  motion  was  made  to  raise  the  sum  re- 
quired for  that  purpose,  but  it  was  lost — the 
defendant  voting  in  the  negative — and  the 
Board  did  not  meet  again  during  that  year. 
The  judge  before  whom  the  cause  was  tried 
was  of  opinion  that  the  supervisors  had  a  dis- 
cretion as  to  raising  the  money,  and  that  be- 
fore a  recovery  could  be  had  it  must  be  shown 
that  they  had  abused  that  discretion  or  exer- 
cised it  corruptly,  and  nonsuited  the  plaintiffs. 
The  nonsuit  was  set  aside  by  the  Supreme 
Court,  and  in  their  opinion  it  is  declared  that 
4O4*]  the  *Act  requiring  the  money  to  be 
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raised  was  mandatory;  that  no  discretion  ap- 
peared to  have  been  given  to  the  supervisors. 
They  were  obliged  to  raise  and  levy  the  tax  as 
directed,  and  the  supervisors  who  by  their 
votes  prevented  a  compliance  with  the  statute 
had  rendered  themselves  liable  to  the  penalty. 
There  is  nothing  in  the  case  under  review  to 
take  it  out  of  the  rule  there  laid  down.  The 
Act  imposing  the  duty  on  the  defendant,  in 
the  case  under  consideration,  was  no  less  man- 
datory than  in  that  case  and,  in  fact,  did  not 
give  so  much  discretion.  The  amount  there 
required  to  be  raised  was  not  fixed  and  certain, 
although  limited  to  a  specific  sum. 

It  was  also  urged  that  the  penalty  was  in- 
tended for  a  violation  of  a  public  duty,  and 
not  to  aid  in  enforcing  a  private  claim  for  a 
debt  due.  There  is  no  such  distinction  in  the 
statute.  That  is  general,  applying  to  a  refusal 
or  neglect*  to  perform  any  of  the  duties  which 
are  or  shall  be  required  of  any  supervisor  by 
law  as  a  member  of  the  Board.  But  if  the 
construction  were  as  supposed  it  would  not 
avail  the  defendant.  Although  provision  was 
made  for  satisfying  the  claim  of  Judge  Lynch 
for  his  services,  yet  it  was  for  a  debt  due  from 
the  public,  which  they  were  bound  to  dis- 
charge. The  general  object  of  the  law  was  to 
secure  the  effectual  administration  of  justice 
by  the  payment  of  the  officers  chosen  to  ad- 
minister it;  a  duty  certainly  not  less  impera- 
tive and  important  than  the  erection  of  a  coun- 
ty clerk's  office. 

It  was  further  insisted  that  the  refusal  com- 
plained of  was  not  an  "  offense  "  within  the 
meaning  of  the  Revised  Statutes.  Without  now 
inquiring  what  is  the  ordinary  and  general  in- 
terpretation of  that  term,  when  used  in  a  stat- 
ute, it  appears  to  be  sufficient  to  say  that  its 
meaning,  in  the  section  imposing  the  penal- 
ty, is  defined,  by  the  section  itself,  to  be  a  re- 
fusal or  neglect  to  perform  any  of  the  duties 
required  by  law  of  a  supervisor  as  a  member 
of  the  Board  of  Supervisors. 

It  is  no  answer  to  this  action,  as  was  also 
claimed  by  the  plaintiff  in  error,  that  Judge 
Lynch  had  another  remedy  which  he  might 
have  enforced.  The  Legislature  had  author- 
ized him  to  adopt  the  course  he  has  pursued, 
and  it  was  not  the  province  *of  their  [*4O5 
agents  .to  dictate  what  election  he  should  make. 
Their  duty  arose  out  of  a  specific  requirement 
of  the  law,  and  he  had  a  right  to  insist  on  its 
performance. 

If  the  above  views  are  correct,  the  defendant 
was  liable.  There  was  no  question  of  fact 
which  the  jury  were  precluded  from  passing 
on.  They  were  not  authorized  to  determine 
whether  the  defendant  had,  on  the  facts  admit- 
ted and  proved,  incurred  the  penalty.  That 
was  a  point  to  be  decided  by  the  circuit  judge 
and  with  which  the  jury  had  no  legal  right  to 
interfere. 

Having  thus  disposed  of  the  questions  pre- 
sented by  the  bill  of  exceptions,  and  shown 
that  none  of  the  exceptions  are  well  taken,  the 
only  point  remaining  to  be  noticed  is  the  ob- 
jection urged  against  the  declaration  on  the 
motion  made  in  arrest  of  judgment.  In  rela- 
tion to  this  I  deem  it  unnecessary  to  add  any- 
thing to  the  reasons  assigned  by  Judge  Cowen 
on  the  denial  of  the  motion,  and  in  which  I 
fully  concur,  except  to  refer  to  the  case  of 

403 


405 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1846 


Smith  v.  Brown,  1  Wend.,  231,  in  support  of 
that  decision.  In  every  aspect  of  the  case  I 
am  satisfied  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed  ?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Beers,  Burnham, 
Deyo,  Hand,  Jones,  Sandford,  S.  Smith,  Talcott 
and  Williams — 9. 

For  affirmance — The  PRESIDENT  and  Sena- 
tors Backus,  Denniston,  Emmons.Folsom,  Hard, 
Lott,  Porter,  J.  B.  Smith  and  Wheeler— 10. 

Judgment  affirmed. 

Statute— Construction  and  constitutionality  of— 
When  will  be  set  aside.  Cited  in— 7  N.  Y.,  122 :  27  N. 
Y.,  460 ;  19  Barb.,  84 ;  37  Barb.,  390 ;  28  How.  Pr.,  305. 
393  :  25  Cal.,  569 ;  36  Mo.,  277. 

Officer  de  facto— Who  is— Authority  cannot  be 
questioned  collaterally.  Cited  in-68  N.  Y.,  279 ;  23 
Am.  Rep.,  177;  2  Keyes,  411 ;  29  Hun,  518 :  29  Wis., 
686 ;  9  Am.  Rep.,  635 ;  10  Mich..  255 ;  36  Conn.,  450 ;  4 
Am.  Rep.,  94. 

Audit,  etc.— Auditor  has  no  discretion— Strict  pur- 
suance of  authority  required.  Cited  in— 5  Lans.,  126 ; 
6  Lans.,  41,  n.;  23  Barb.,  344;  60  How.  Pr.,  262;  9 
Bank.  Reg.,  69, 

Officer— Neglect  of  duty  by— Penalty.  Cited  in— 3 
Hun,  791 ;  6  T.  &  C..  276 ;  14  How.  Pr.,  304 ;  2  Sweeny. 
310. 

Legislature— Imposition  of  tax  by— Appropriation 
of  public  money  to  local  and  private  purposes.  Re- 
viewed—4  Abb.  N.  S..  261 ;  2  Rob.,  245 ;  6  Rob.,  332. 

Cited  in— 1  T.  &  C.,  284 ;  27  How.  Pr.,  351 ;  35  How. 
Pr.,  136. 

Also  cited  in-62  N.  Y..  304 ;  68  N.  Y.,  472. 


4O6*]  *HARGOUS  «.  ABLON  &  BO  YD. 

Sale  of  Chattels  in  Packages — Mutual  Mistake  as 
to  Quantity— Remedy  of  Vendee — Measure  of 
Recovery. 

Where  goods  are  sold  in  close  packages,  and  there 
is  a  mutual  mistake  between  the  parties  as  to  the 
quantity,  the  vendee  is  entitled  to  recover  from  the 
vendor  for  any  defleiency,  at  the  rate  at  which  they 
were  purchased.  Per  Lott,  Senator. 

But  he  cannot  recover  remote  damages  resulting 
from  the  quantity  being  so  deficient. 

Therefore,  where  cloth  was  purchased  in  bales  in 
N.  Y.,  for  the  Mexican  market,  the  vendor  know- 
ing their  destination,  and  the  vendee  shipped  them 
to  a  Mexican  port  where  they  were  entered  at  the 
custom-house,  according  to  the  invoice  by  which 
they  were  purchased,  which  by  a  mutual  mistake 
represented  the  number  of  yards  to  be  considerably 
greater  than  the  actual  quantity,  and  the  vendee 
was  by  this  means  obliged  to  pay  duties  and  com- 
missions on  the  quantity  deficient;  held,  that  he 
could  not  recover  this  excess  from  the  vendor. 

Citations— 3  Maule  &  S.,  344 ;  20  Wend..  174 ;  1 
Wend.,  355 ;  6  T.  R.,  606 ;  2  Hill,  288,  291 ;  1  Wheat., 
Sel.  N.  P.,  77,  ed.  1831 ;  Long,  Sales,  Rand,  2d  ed.,  477, 
479 ;  21  Wend.,  342,  347. 

ON  error  from  the  Supreme  Court.  Hargous 
sued  Ablon  &  Boyd  in  the  Superior  Court 
of  the  City  of  N.  Y. ,  and  was  nonsuited  on  the 
trial.  He  brought  error  to  the  Supreme  Court 
where  the  judgment  of  the  Superior  Court  was 
affirmed,  as  will  be  seen  from  the  report  of  the 
case  in  that  court,  in  5  Hill,  472.  The  bill  of 
exceptions  taken  in  the  Superior  Court  dis 
closed  the  following  facts: 

The  plaintiff,  a  commission  and  shipping 
merchant  in  N.  Y.,  purchased  of  the  defend- 
ants, who  were  also  commission  merchants  and 
dealers  in  dry  goods  in  that  city,  a  quantity  oJ 
cottonade,  to  fill  an  order  of  a  correspondenl 
in  Mexico.  The  object  of  the  purchase  was 
communicated  to  the  defendants.  The  goods 
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were  in  close  bales,  and  were  sold  and  the 
amount  calculated,  and  the  bill  or  invoice 
made  out  and  delivered  to  the  plaintiff,  by  the 
defendants,  from  the  documents  in  their  pos- 
session, which  had  been  received  from  their 
principal,  the  Bank  of  Industry  at  Hamburg, 
and  on  the  basis  that  the  several  pieces  of  cot- 
;onade  contained  the  specific  number  of  aunes 
in  French  measure  which  were  mentioned  in  the 
invoice;  and  they  were  paid  for  by  the  plaint- 
iff on  that  basis  and  understanding.  They 
were  sent  by  the  plaintiff  to  Mexico  in  the 
original  bales  unopened,  and  entered  at  the 
custom-house  in  Vera  Cruz,  according  to  the  in- 
voice furnished  by  the  defendants,  and  the 
duties  and  imposts  thereon  were  there  levied 
and  paid  on  the  same  basis,  at  a  *cer-  [*4O7 
tain  specified  rate  for  each  yard,  pursuant  to 
the  laws  of  Mexico.  On  the  delivery  of  the 
goods  to  the  Mexican  purchasers,  it  was  for  the 
first  time  discovered  that  although  the  number 
of  pieces  was  correct,  there  was  a  great  defi- 
ciency in  the  number  of  yards.  This  arose 
from  the  defendants'  calculating  the  contents 
of  the  invoice  which  came  to  them  according 
to  the  French  measure,  as  was  customary 
where  goods  were  sent  from  Hamburg,  where- 
as Brabant  measure  was  intended;  the  Brabant 
aune  being  only  about  twenty  seven  and  a  half 
inches,  while  the  French  was  forty-five  inches. 
This  mistake  as  to  the  quantity  was  uninten- 
tional and  arose  without  any  fraud,  misrepre- 
sentation or  concealment  on  the  part  of  the  de- 
fendants. The  computation  was  made  from 
the  original  invoices  and  packages  accompany- 
ing the  goods  on  the  importation  thereof  .which 
had  never  been  opened,  and  in  the  belief  that 
the  documents  and  papers  received  from  their 
principals  meant  French  and  not  Brabant 
aunes,  it  being  customary  to  specify  when  any 
other  aune  than  French  is  meant  and  intended. 
The  Bank  of  Industry  were  not  manufacturers 
but  received  the  goods  in  the  usual  course  of 
business,  accompanied  by  similar  invoices  con- 
taining the  same  mistake.  The  defendants 
have  refunded  to  the  plaintiff  the  amount 
overpaid  to  them,  and  the  object  of  the  pres- 
ent action  is  to  recover  the  duties  paid  to  the 
Mexican  Government,  which  they,  according 
to  "the  usual  custom  of  that  Government,"  as 
it  is  stated,  refuse  to  refund,  and  the  commis- 
sions thereon,  together  with  the  commissions 
paid  on  the  difference  between  the  actual  and 
estimated  quantity  of  the  goods. 

Mr.  D.  Greig,  for  plaintiff  in  error. 

Mr.  Charles   O'Conor,  for  defendant  in 


Lott,  Senator.  It  is  clear  that  the  goods  in 
question  were  sold  by  the  defendants  under  a 
mutual  mistake  of  both  parties,  as  to  the  actual 
quantity  sold.  This  mistake  originated  in  the 
mutual  assumption  that  the  measurement  was 
in  French,  whereas  in  fact  it  was  in  Brabant 
measure.and  the  contract  was  *entered  [*4O8 
into  on  that  basis.  The  difference  in  price  be- 
tween the  actual  and  estimated  quantity  has 
since  been  refunded  by  the  defendants  to  the 
plaintiff.  It  appears,  however,  that  the  goods 
were  entered  at  the  custom-house  in  Mexico, 
and  duties  paid  on  the  number  of  yards  speci- 
fied in  the  invoices  estimated  in  French  meas- 
ure, and  that  the  Mexican  Government  refuse 
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to  refund  any  portion  thereof,  "  such  being 
the  usual  custom  of  that  government."  The 
plaintiff  has  also  paid  commissions  according 
to  the  quantity  of  goods  supposed  to  have  been 
contained  in  the  packages.  The  only  question, 
then,  to  be  considered  is  whether  the  plaintiff 
is  entitled  to  recover  the  amount  of  duties 
and  commissions  so  paid  by  him  on  the  differ- 
ence between  the  estimated  and  actual  quantity. 

It  appears  to  be  settled  that  parties  entering 
into  an  agreement  with  the  understanding  and 
on  the  basis  that  certain  facts  exist,  but  as  to 
which  they  are  mutually  mistaken,  are,  on  a 
discovery  of  their  mutual  error,  remitted  to 
their  original  rights.  Cox  v.  Prentice,  3  Maule 
&  S.,  344,  was  determined  on  this  principal.  A 
bar  of  silver  had  been  purchased  by  the  plaint- 
iffs, of  the  defendant,  and  paid  for  according 
to  the  number  of  ounces  calculated  by  an  as- 
sayist;  but  it  being  afterwards  ascertained  that 
a  mistake  had  been  made  by  which  they  had 
paid  more  than  its  value,  they  brought  their 
action  and  recovered  the  excess.  Ld.  Ellen- 
borough  said  it  was  a  case  of  mutual  innocence 
and  equal  error,  and  a  proper  case  for  an  ac- 
tion to  recove  the  excess.  The  same  rule  was 
recognized  and  adopted  in  Wheadon  v.  Olds, 
20  Wend.,  174.  There  it  appeared  that  a  con- 
tract had  been  made  for  the  sale  and  delivery 
of  oats,  and  the  parties,  upon  a  mistake  of  facts, 
estimated  the  quantity  at  a  certain  number  of 
bushels,  for  which  the  stipulated  price  was 
paid.  Upon  a  discovery  of  the  mistake,  it  was 
held  that  the  purchaser  was  entitled  to  recover 
back  the  money  paid  for  the  difference  between 
the  estimated  and  real  quantity.  See,  also, 
Mowatt  v.  Wright,  1  Wend.,  355.  In  Gripps  v. 
Reade,  6  T.  R,  606,  Ld.  Kenyon  held  that 
when  money  was  paid  under  a  mistake  of  facts, 
an  action  for  money  had  and  received  would 
lie  to  recove  it  back.  See,  1  Wheat.  Sel.  N.  P., 
77,  ed.  1831. 

4O9*]  *The  present  suit  is  an  action  on  the 
case,  but  no  question  of  form  is  raised,  the 
bill  of  exceptions  containing  a  stipulation  that 
"  The  plaintiff's  right  of  action  should  be 
deemed  to  depend  upon  the  question  whether 
he  was  entitled  to  recover  the  said  duties  and 
commissions,  or  any  part  thereof." 

Under  the  rule  above  referred  to,  the  plaint- 
iff was  entitled  to  be  refunded  what  has  been 
paid  to  him,  but  it  appears  to  me  to  afford  no 
ground  for  the  recovery  of  the  duties  and  com- 
missions. The  defendants,  if  they  could  be 
held  liable  therefor,  would  stand  in  a  situation 
very  different  from  that  in  which  they  orig- 
inally stood.  They  would,  in  such  a  case,  in- 
stead of  being  remitted  to  their  original  rights, 
be  charged  for  damages  growing  out  of  the 
transactions  and  dealings  of  the  plaintiff.  It 
was  insisted,  however,  on  the  part  of  the 
plaintiff,  and,  indeed,  it  appears  to  have  been 
conceded  on  the  trial, that  the  defendants  were 
to  be  considered  as  warrantors  of  the  quantity 
charged  in  the  bill.  Assuming  this  position  to 
be  true,  as  to  which  I  express  no  opinion,  (a)  I 
do  not  think  that  the  warranty  would  give  any 
right  to  the  damages  claimed.  The  goods  were 
to  be  delivered  to  the  plaintiff  at  N.  Y.,  and  if 
he  had  discovered  the  error  in  the  quantity 
there,  all  he  could  have  required  of  the  defend- 
ants would  have  been  to  make  their  contract 

(a)  See,  Long.  Sales,  Rand's  ed.,  302. 
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food.  See,  Blanchard  v.  Ely,  21  Wend.,  342, 
47.  The  purchaser  was  entitled  to  have  the 
article  made  equal  in  quantity  to  what  the  war- 
ranty assumed  it  to  be,  and  the  measure  of 
damages  in  such  cases  would  have  been  the 
difference  in  price  between  the  estimated 
and  real  quantity,  no  increase  in  value  being 
shown  between  the  sale  and  delivery.  See, 
Voorhees  v.  Earle,  2  Hill,  288,  291;  Long,  Sales, 
Rand,  2d  ed.,  477,  479.  The  knowledge  by  the 
defendants  that  the  goods  were  purchased  for 
the  Mexican  market,  cannot  alter  their  rights 
or  increase  their  obligations.  The  expenses  in- 
curred at  the  custom  house  there  were  not  the 
direct  and  immediate  consequence  of  the  vend- 
ors' default,  but  resulted  from  the  plaintiff's 
own  act.  The  defendants  *had  no  [*41O 
agency  or  control  over  him  or  the  goods,  after 
their  delivery.  The  overpayment  of  the  du- 
ties was  totally  distinct  from,  and  foreign  to, 
the  contract  of  purchase.  It  is  no  ground  of 
claim,  that  it  is  the  usual  custom  of  the  Mex- 
ican Government  not  to  refund  duties  overpaid 
under  a  mistake.  The  defendants  can  be  held 
liable  only  for  their  own  acts,  not  for  the  fraud 
or  injustice  of  a  foreign  government.  The 
claim  for  commissions  stands  on  the  same 
principle.  The  nonsuit  below  was,  therefore, 
properly  granted,  and  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

On  the  question  being  put — "  Shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present,  who  had  heard  the  argument, 
viz.:  the  PRESIDENT  and  Senators  Backus, 
Burnham,  Denniston,  Deyo,  Emmons,  Hand, 
Hard,  Jones,  Lotl,  Porter,  Sandford,  J.  B. 
Smith,  S.  Smith,  Talcott&nA.  Wheeler  (16),  voted 
for  affirmance. 
Judgment  affirmed. 

Affirming— 5  Hill,  472. 

Cited  in— 4  Abb.  App.  Dec.,  164,  n.;  37  Hun,  137, 
138 ;  19  Barb.,  48 ;  34  Barb.,  610 ;  22  How.  Pr.,  22. 


WAYDELL  ET  AL.  v.  LUER. 

Dissolution  of  Partnership — When   Individual 
Note  Extinguishes  Firm  Liability. 

The  giving  of  a  promissory  note  for  a  copartner- 
ship debt,  by  one  of  several  partners  individually 
after  the  dissolution  of  the  copartnership,  under  an 
agreement  by  the  creditor  to  accept  it  in  payment 
of  the  debt,  extinguishes  the  liability  of  the  other 
copartners.  Per  Lott,  Senator,  and  Gardiner,  Presi- 
dent. Porter  and  Van  Schoonhoven,  Senators,  con- 
tra. 

Where  a  copartner,  after  the  dissolution  of  the 
firm,  gave  his  individual  note  and  the  note  of  a 
third  person  to  adjust  and  settle  a  partnership  debt, 
held  an  extinguishment  of  the  demand  against  the 
other  partners,  the  creditors  having  agreed  to  re- 
ceive the  same  in  payment  of  such  demand. 

Citations-4  Esp.  N.  P.,  89,  91 ;  5  Id.,  123 :  2  Stark. 
N.  P.,  178;  12  Johns.,  409;  1  Cow.,  290;  21  Wend.,  450, 
452,  588;  1  Hill,  516;  17  Johns.,  340;  5  Johns.,  72;  11 
Johns.,  518 ;  6  Cr.,  253,  264 ;  4  Wash.  C.  C.,  272 ;  Story, 
Part.,  sec.  155 :  5  B.  &  Adol.,  925 ;  3  B.  &  Aid.,  611 :  5 
Barn.  &  C.,  196 ;  7  Dowl.  &  R.,  690 :  2  Mees.  &  W., 
484;  3  Wend.,  68;  3  Kent.  Com.,  65 ;  2  Den.,  577  ;  1 
Wheat.  Sel.  N.  P.,  32,  ed.  1823 ;  2  Kent,  Com.,  465,  2d 


NOTE.— Payment— Acceptance  of  note,  as.  See, 
Whitbeck  v.  Van  Ness,  11  Johns.,  4TO,  note ;  Murray 
v.  Gouverneur,  2  Johns.  Gas.,  438,  note ;  Herring  v. 
Sanger,  3  Johns.  Cas.,  71,  note ;  Pierce  v.  Drake,  15 
Johns.,  475.  not* ;  Muldon  v.  Whitlock,  1  Cow.,  290, 
note. 
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ed. ;  20  Johns.,  76 :  12  Wend.,  409 ;  14  East,  239  ;  10 
Johns.,  106 :  8  Johns.,  149 ;  1  Johns..  34 ;  2  Johns.,  76 ; 
1  Wend..  164. 

ON  ERROR  to  the  Supreme  Court.  Luer 
sued  Cort,  Waydell  and  Underbill  in  the 
N.  Y.  C.  P.,  in  assumpsit.  Waydell  and  Un- 
derbill pleaded  non  assumpsit,  and  Cort  suf 
fered  judgment  by  default.  On  the  trial  it 
appeared  that  the  defendants  bad  been  co- 
partners under  the  name  of  N.  Cort  &  Co.  for 
411*]  *about  one  year,  ending  in  January, 
1838,  at  which  time  they  dissolved  and  made 
an  assignment  to  trustees  for  the  benefit  of 
their  creditors.  The  trustees,  however,  did 
not  act;  but  Cort,  under  some  arrangement 
which  was  not  distinctly  shown,  was  left  in 
possession  of  the  effects  of  the  concern  and 
acted  in  the  adjustment  of  its  affairs..  During 
the  existence  of  the  copartnership  the  plaint- 
iff lent  the  firm  $1,700,  for  which  he  took 
their  note,  payable  February  7,  1838.  When 
this  note  became  due,  which  was  after  the  dis- 
solution, the  plaintiff  called  upon  Cort  at  the 
store  where  the  firm  had  transacted  its  busi- 
ness, and  a  settlement  was  made  of  the  amount 
due  on  the  note ;  and  Cort  gave  the  plaintiff 
his  own  notes,  two  for  $500  each,  at  nine 
months,  and  one  for  $566,  at  four  months, 
payable  to  the  plaintiff  or  order,  and — as  the 
witness  who  proved  the  facts  said  he  believed 
— some  other  person's  note  and  some  money, 
to  the  amount  of  over  $100,  as  he  thought, 
which  three  notes  of  Cort,  the  note  of  the  third 
person  (the  amount  or  particulars  of  which  the 
witness  could  not  state),  and  the  money,  made 
up  the  amount  due  the  plaintiff ;  and  the 
plaintiff  then  gave  up  to  Cort  the  note  of  the 
firm  above  mentioned.  An  entry  was  made 
upon  the  books  of  the  firm  crediting  Cort  with 
the  amount  of  the  plaintiff's  debt  as  though 
paid  by  him  individually.  These  notes  given 
by  Cort  were  renewed  from  time  to  time,  and 
payments  were  made  upon  them  until  August, 
1840,  when  the  amount  was  reduced  to  $500, 
and  Cort  then,  at  the  plaintiff's  instance,  gave 
him  a  note  signed  with  the  name  of  the  firm, 
payable  February  7,  1841,  for  the  amount, 
which  was  produced  at  the  trial.  There  was 
evidence  tending  to  show  that  the  defendant 
Waydell  was  acquainted  with  the  fact  that  the 
plaintiff  had  taken  the  notes  of  Cort  for  his 
debt. 

Upon  these  facts  the  counsel  for  Waydell 
and  Underbill  requested  the  court  to  charge 
the  jury  that  they  must  determine,  from  the 
testimony,  whether  the  plaintiff,  after  the  dis- 
solution of  the  firm,  took  the  individual  notes 
of  N.  Cort,  the  note  of  a  third  party  and  a 
sum  of  money  in  payment  of  the  partnership 
debt,  and  gave  up  at  the  same  time  the  co- 
partnership note ;  and  if  he  did  so,  that  such 
412*]  acceptance  of  said  notes  and  *money, 
without  reservation  of  his  claim  on  the  other 
partners,  was  a  discharge  and  release  of  the 
other  partners,  Waydell  and  Underbill.  The 
court  declined  so  to  charge,  but,  on  the  con- 
trary, instructed  the  jury  that  the  settlement 
between  the  plaintiff  and  Cort  could  not  oper- 
ate to  release  the  defendants  Waydell  and  Un- 
derbill, except  so  far  as  the  individual  notes 
of  Cort  were  afterwards  paid  ;  that  the  jury 
must  disregard  such  settlement,  and  that  the 
plaintiff  was  entitled  to  go  back  to  the  original 
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loan  and  recover  of  all  the  copartners  the  bal- 
ance remaining  unpaid.  The  defendants  ex- 
cepted,  and  the  jury  returned  a  verdict  in  ac- 
cordance with  the  charge,  upon  which  the 
court  rendered  judgment.  The  defendants, 
Waydell  and  Underbill,  brought  error  to  the 
Supreme  Court,  where  the  judgment  of  the 
C.  P.  was  affirmed.  For  a  report  of  the  case 
see  5  Hill,  448.  The  cause  was  argued  here 

by 

Messrs.  J.  Humphrey  and  D.  Lord,  for 

plaintiffs  in  error.  They  cited  and  comment- 
ed on  Thompson  v.  Percival,  5  B.  &  Ad.,  925; 
Hart  v.  Alexander,  2  Mees.  &  W.,  484;  Evans 
v.  Drummond,  4  Esp.,  91;  Bedford  v.  Deakin, 

2  B.  &  Aid.,  210;    S.  G.,2  Stark.  N.  P.,  178; 
Arnold  v.  Camp,  12  Johns.,  409;    Muldon  v. 
Whitlock,  1  Cow.,  296;    Olcott  v.  Rathbone,  5 
Wend.,  492;  Oakley  v.  Pasheller,  10  Bligh  (N. 
C.),  548;  8.  C.,  4  Cl.  &  F.,  207;  Heed  v.  'White, 

5  Esp.,  122;  Boyd  v.  Hitchcock,  20  Johns.,  76; 
Le  Page  v.  McCrea,  1  Wend.,  164;   Hawley  v. 
Foote,  19  Id.,  516;    Frisbie  v.  Lamed,  21  Id., 
452. 

Messrs.  H.  B.  Cowles  and  C.  O'Conor, 
for  defendant  in  error,  referred  to  Herring  v. 
Sanger,  3  Johns.  Gas.,  71;  Tobey  v.  Barber,  5 
Johns.,  68;  Schemerhorn  v.  Loines,  7  Id.,  311; 
Putnam  v.  Lewis,  8  Id.,  389;  Porter  v.  Talcott, 
1  Cow.,  359;  Hughes  v.  Wheekr,  8  Id.,  77; 
Artcher  v.  Zeh,  5  Hill,  200;  Clark  v.  Mundal, 
1  Salk.,  124;  Boades  v.  Barnes,  1  Burr.,  9; 
Puckford  v.  Maxwell,  6  T.  R.,  52:  Owenson  v. 
Morse,  7  Id.,  64;  Drake  v.  Mitchell,  3  East,  251; 
Hadwenv.  Mendisabal,  2  C.  &  P.,  20;  1  Petersd. 
Abr.,  125,  127;  Chit.*Cont.,  289;  Mase[*4:\3 
v.  Miller,  1  Wash.  (C.  C.),  328;  Sheehy  v.  Man- 
devitte,  6  Cr.,  253;  Jaffrey  v.  Cornish,  10  N.  H., 
505;  Torrey  v.  Baxter,  13  Vt.,  452;  Barker  v. 
Blake,  11  Mass.,  16;  Dougal  v.  Cowles,  5  Day, 
511;  Davidson  v.  Bridgeport,  8  Conn.,  472;  Bitt 
v.  Porter,  9  Id.,23;  Glen  v.  Smith,  2  Gill.  &  J., 
493;  Weaver  v.  Tapscott,  9  Leigh,  424;  4  Dev., 
90,  460;  Mourrier  v.  Meyres,  1  Bay,  24;  Bar- 
relli  v.  Brown,  1  McCord,  449;  Bk.  v.  Letcher, 

3  J.  J.  Marsh.,  195;  Hanna  v.  Pegg,  1  Blackf., 
101;  Gordon  v.  McCarty,  9  Mart.,  268;  Turpin 
v.  His  Creditors,  Id.,  568;    Smith  v.  Rogers,  17 
Johns.,  340;  Cole  v.  Sackett,  1  Hill,  516;  Ros- 
seau  v.   Crittenden,  14  Vt.,  83;    Kean  v.  Du- 
fresne,  3  Serg.  &  R.,  233;  Lodge  v.  Dicas,  3  B. 

6  Aid.,  611;  Harrison  v.  Close,  2  Johns.,  448; 
Wildes  v.  Fessenden,  4  Met.,  12;    Pabodie  v. 
King,  12  Johns.,  426;    Mitter  v.  Holbrook,  1 
Wend.,  317. 

Lott,  Senator.  The  material  question  pre- 
sented in  this  case  is  whether  a  partnership 
debt  can,  after  notice  of  the  dissolution  of  the 
copartnership,  be  paid  and  discharged  by  the 
negotiable  note  of  one  of  the  partners  given  to 
and  received  by  the  creditor  as  payment  and 
in  satisfaction. 

To  a  plain  and  practical  man  there  would 
seem  to  be  no  possibility  of  a  doubt  in  relation 
to  it.  He  would  naturally  say  that  parties  are 
at  liberty  to  make  such  settlements  as  their 
convenience  or  interest  may  dictate,  and  that 
such  an  arrangement  affords  great  facilities, 
and  is  peculiarly  advantageous  in  settling  a 
partnership  concern.  Such,  too,  appears  to 
have  been  the  opinion  of  Ld.  Kenyon,  when  it 
was  sought  to  make  all  the  partners  liable  for 

DENIO  3. 


1846 


WAYDELL  v.  LUER. 


413 


an  original  indebtedness  under  such  circum- 
stances. The  proceeding,  indeed,  called  forth 
an  expression  of  indignation.  He  speaks  in  the 
following  strong  terras  :  "Is  it  to  be  endured 
that  when  partners  have  given  their  accept- 
ance, and  when  perhaps  one  of  two  partners 
has  made  provision  for  the  bill,  that  the  holder 
shall  take  the  sole  bill  of  the  other  partner  and 
yet  hold  both  liable?  I  am  of  opinion  that  when 
he  chooses  to  do  so  he  discharges  the  other 
4 1 4*]  partner."  After  referring  to  the  *terms 
of  the  transaction,  he  adds:  "  It  is  a  reliance 
•on  the  sole  security  of  Combrune  [one  of  the 
partners],  and  discharges  the  defendant"  [the 
other  partner].  Evans  v.  Drummond,  4  Esp. 
N.  P.,  89;  see,  also,  Reed  v.  White,  5  Id.,  122  ; 
Bedford  v.  Deakin,  2  Stark.  N.  P.  C.,  178. 

The  question  was    distinctly    and    clearly 
brought  under  the  consideration  of  the  Supreme 
Court  of  this  State.as  early  as  1815,  in  Arnold 
v.  Camp,  12  Johns ,  409  ;  and  Thompson,  Ch. 
•J.,  there  uses  this  emphatic  language:  "If  the 
facts  in  the  case  before  us  will  warrant  the 
•conclusion  that  when  the  individual  note  of 
Downing  (a  former  partner)  was  taken  and  the 
partnership  note  delivered  up,  it  was  intended 
and  agreed  to  be  considered  as  payment  of  the 
note  in  question,  there  can  be  no  doubt  but 
that,  in  judgment  of  law,  it  will  operate  as  a 
satisfaction  of  the  partnership  note."  And  the 
•court  gave  judgment  for  the  defendant.     The 
same  principle  was  fully  recognized  in  Muldon 
•v.  Whitlock,  1  Cow.,  290,  and  also  in  Frisbie  v. 
Lamed,  21  Wend.,  450 ;  and  in  the  latter  case 
Arnold  v.  Camp  is  cited  by  the  same  learned 
judge  who  in  the  present  case  repudiates  it. 
Indeed  that  case  was  universally  acquiesced  in, 
in  this  State,  until  as  late  as  1841,  when  it  was 
for  the  first  time  questioned  in  Cole  v.  Sackett, 
1  Hill,  516.     The  case  of  Smith  v.  Rogers,  17 
Johns.,  340,  which  was  supposed  by  the  coun- 
sel of  the  defendant  in  error  to  be  an  exception, 
is  not  so  in  fact.     The  note  which  was  set  up 
in  that  case  as  extinguishing  the  joint  debt,  was 
received  to  be  applied  to  the  credit  of  the  part- 
nership account  "when  paid,  "and  the  opinion 
of  the  court  shows  that  their  decision  was 
placed  on  the  ground  that  it  was  not  intended 
as  a  discharge  of  the  original  liability.     It  is, 
therefore,  in  perfect  harmony  with  the  prior 
decisions,  and  they  were  not  questioned  by  it. 
See,  also,  Tobey  v.  Barber,  5  Johns.,  72;  With- 
•erby  v.  Mann,  11  Id.,  518;  Sheehy  v.  Mandevitte, 
«  Cr.,253;  Op.  of  Ch.  J.  Marshall,p.  264;  Har- 
riA  v.  Lindsay,  4  Wash.  (C.  C.),  272  ;  Story, 
Partn.,  sec.  155.  I  do  not  deem  it  necessary  to 
refer  to  the  opinions  of  judges  in  England  on 
the  point.further  than  to  say  that,  after  careful 
•deliberation,  it  was  finally  held  as  late  as  the 
415*]  year  1834,  in  Thompson  v.  Percival,  *5 
B.  &  Ad.,  925,  that  a  partnership  debt  might, 
by  agreement,  be  discharged  by  the  acceptance 
of  the  sole  liability  of  one  of  the  partners  only. 
Ld.  Denman,  in  delivering  the  opinion  of  the 
court,  speaks  in  the  following  terms  :  "  It  ap- 
pears to  us  that  the  facts  proved  raised  a  ques- 
tion for  the  jury  whether  it  was  agreed  between 
the  plaintiffs  and  James  that  the  former  should 
accept  the  latfer.as  their  sole  debtor, and  should 
take  the  bill  of  exchange  accepted  by  him  alone, 
by  way  of  satisfaction  for  the  debt  due  from 
both;'    and  then,  after  discussing  its  effect, 
concludes:  "If,  therefore,  the  plaintiffs  in  this 
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case  did  expressly  agree  to  take  and  did  take 
the  separate  bill  of  exchange  of  James,  in  satis- 
faction of  the  joint  debt,  we  are  of  opinion  that 
their  doing  so  amounted  to  a  discharge  of 
Charles."  That  decision  was  made  after  a  full 
consideration  of  Lodge  v.  Dicas,  3  B.  &  Aid., 
611,  and  David  v.  Ellice,  5  Barn.  &  C.,  196;  S. 
C.,  7  Dowl.  &  Ry.,  690,  which  were  much  re- 
lied on  by  the  learned  judge  below.  As  to  the 
first  of  which  it  was  said  that  "  No  new  nego- 
tiable security  was  given  ;  nor  did  the  differ- 
ence between  the  joint  liability  of  the  two  and 
the  separate  liability  of  one  of  them  appear  to 
have  been  brought  under  the  consideration  of 
the  court ;  "  and  in  regard  to  the  latter,  "  No 
bill  of  exchange  was  given  ;  and  that  decision 
is  not  altogether  satisfactory  to  us."  See,  also, 
Hart  v.  Alexander,  2  Mees.  &  W.,  484,  decided 
in  1837,  recognizing  the  same  principle.  It  is 
useless  here  to  examine  more  cases.  They  are 
most  of  them  referred  to  in  the  opinion  of  the 
court  below.  The  result  of  them  is,  that  in 
England  the  note  of  one  partner  is  considered 
as  a  discharge  of  a  previous  copartnership  debt, 
when  so  received  ;  and  such  also  has  been  the 
understanding  of  the  courts  of  this  State,  till 
the  decision  of  Cole  v.  Sackett,  above  referred 
to.  The  authorities  referred  to  in  support  of 
that  decision  will,  I  think,  with  great  deference 
to  the  distinguished  jurist  who  delivered  the 
opinion  in  that  case,  as  well  as  the  one  under 
consideration,  be  found  not  to  sustain  his  con- 
clusion. They  only  establish  the  principle  that 
the  naked  promise  of  the  debtor  himself  will 
never  satisfy  a  pre-existing  debt;  and  that  the 
taking  of  a  note,  either  from  one  of  several 
joint  debtors  or  from  a  third  *person,  [*416 
is  not  considered  a  payment  of  it,  unless  it  be 
agreed  to  be  taken  as  payment,  and  are,  there- 
fore, perfectly  consistent  with  the  rule  laid 
down  and  adopted  in  Arnold  v.  Camp.  A  rule 
thus  established,  so  reasonable  and  equitable 
in  itself,  and  of  such  vital  interest  and  impor- 
tance to  a  commercial  community.where  there 
are  frequent  changes  in  the  business  relations 
of  our  citizens,  ought  not,  after  so  long  and 
continued  an  acquiescence,  to  be  disturbed,  un- 
less inconsistent  with  some  inflexible  principle 
of  law. 

It  then  remains  to  be  considered  whether 
such  a  principle  exists.  The  whole  argument 
of  the  court  below  appears  to  be  placed  on  the 
ground  that  a  debt  cannot  be  discharged  by  the 
mere  promise  of  the  debtor  to  pay  it.  "The 
logic  of  these  pleas,"  says  the  learned  judge  in 
Cole  v.  Sackett,  "is  no  more  than  saying,  'Your 
precedent  debt  is  discharged,  because  I  prom- 
ised to  pay  it  in  another  form,  and  you  accepted 
the  latter  promise  as  a  satisfaction.'  "  Now  I 
concede  that  the  note  of  a  debtor  himself  will 
not  discharge  a  precedent  debt,  though  it  may 
suspend  the  remedy;  yet  I  consider  it  to  be 
equally  well  settled  that  the  acceptance,  by  a 
creditor,  of  the  note  of  a  third  person  for  an 
existing  indebtedness,  operates  as  an  extin- 
guishment of  the  original  consideration,  when 
agreed  to  be  accepted  in  full  satisfaction  of  it. 
See,  Booth  v.  Smith.  3  Wend., -68,  and  Frisbie 
v.  Larned,  21  Id.,  450,  where  the  whole  doc- 
trine is  well  considered  by  Mr.  J.  Cowen.  And 
here  it  may  be  useful  to  examine  on  what  prin- 
ciple this  latter  rule  is  placed.  In  Booth  v. 
Smith,  the  defendant  was  sued  for  the  balance 
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of  a  due-bill,  made  by  him  to  the  plaintiff,  in 
satisfaction  whereof  he  subsequently  gave  a 
note  for  the  amount  due,  of  three  other  per- 
sons, indorsed  by  himself.  These  facts  being 
set  up  in  a  plea,  were  held  to  be  a  good  de 
fense  J.  Sutherland,  in  giving  the  judgment  of 
the  court,  says:  "The  plea  is  unquestionably 
good.  It  would  have  been  good,  by  way  of 
accord  and  satisfaction,  if  no  part  of  the  orig- 
inal debt  had  been  paid  prior  to  the  acceptance 
by  the  plaintiff  of  the  last  note."  He  concludes 
by  saying,  "Although  the  defendant  still  re- 
mains liable,  the  character  of  his  responsibility 
is  changed.  He  has  entered  into  a  new  con- 
417*]  tract  *with  his  creditor,  who,  upon  an 
adequate  consideration  (the  obtaining  the  note 
of  a  third  person  as  an  additional  security  for 
the  debt)  has  agreed  to  look  to  the  defendant 
as  indorser  only,  and  to  relinquish  all  claim  on 
him  in  any  other  character.  He  cannot  be 
charged  upon  the  original  consideration."  In 
the  latter  case,  Frisbie  v.  Lamed,  there  was  an 
acceptance  of  the  note  of  a  third  person  from 
one  of  the  members  of  a  firm,  indorsed  by  him, 
together  with  the  payment  of  the  balance  of 
an  account  in  cash.  Judge  Cowen  held  it  a 
good  accord  and  satisfaction,  saying:  "When 
a  note  of  a  third  person  is  transferred  by  the 
debtor  to  and  taken  by  the  creditor,  and  credit 
is  given  for  it  as  payment,  the  effect  is  the 
same  as  the  acceptance  of  a  horse  or  other 
chattel  on  the  same  terms.  The  simple  con- 
tract of  sale  or  claim  by  one  side,  and  a  prom- 
ise to  pay  by  the  vendor  or  debtor,  is  departed 
from.  A  new  and  distinct  contract  is  made, 
and  new  relations  arise  out  of  it."  From  these 
remarks  it  will  be  seen,  that  where  there  is  a 
new  contract  made  varying  the  relation  of  the 
parties,  or  where  even  the  character  merely  of 
the  responsibility  is  changed,  upon  a  good  con- 
sideration, then  the  original  cause  of  action  is 
discharged.  This  principle  I  understand  indeed 
to  be  conceded,  in  the  opinion  of  the  court  in 
the  present  case,  but  it  is  insisted  that,  in  the 
acceptance  of  the  individual  note  of  one  of  the 
partners  only,  there  is  no  consideration  for  the 
discharge  of  the  other  partners,  and  that  an 
agreement,  to  that  effect,  is  nudum  paclum.  It 
is  argued  with  much  plausibility,  that  as  the 
note  of  all  the  debtors  could  not  have  that  ef- 
fect, it  follows  as  "An  obvious  corollary,  that 
the  less  and  weaker  security  could  not  have  a 
greater  effect  than  the  higher  and  stronger;" 
but  the  argument  is,  in  my  opinion,  fallacious. 
It  assumes  that  each  partner  is  individually 
liable  for  the  debt  of  the  partnership,  and  that, 
consequently,  there  is  no  new  consideration 
for  the  promise.  Although  the  debt  is  equally 
the  debt  of  all  the  partners,  yet  there  is  no 
separate  liability.  The  obligation  is  joint,  and 
it  cannot  be  enforced  against  one  only.  It  is, 
in  no  sense,  the  several  debt  of  either.  In  case 
of  the  death  of  one,  the  survivor  is  entitled  to 
the  possession  and  disposition  of  the  assets  to 
enable  him  to  discharge  the  debts  and  settle  the 
418*]  *concern.  He  alone  is  suable  at  law, 
and  it  was  settled  by  this  court  in  Lawrence  v. 
Trustees  of  Orphan  House,  decided  in  Deeem- 
ber,  1845, (a)  that  no  relief  can  be  had  against 
the  representatives  of  the  deceased  partner  un- 
til the  remedy  at  law  has  been  exhausted 
against  the  survivor,  except  in  the  case  of  his 

(a)  2  Den.,  577. 
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insolvency.  It  is  also  a  principle,  fully  recog- 
nized and  acknowledged  in  this  State,  that 
in  cases  of  bankruptcy  the  partnership  debts 
must  be  paid  out  of  the  partnership  estate,  and 
private  and  separate  debts  out  of  the  private 
and  separate  estate  of  the  individual  partner; 
and  that  partnership  creditors  have  no  claim 
on,  and  cannot  resort  to  the  separate  estate  of 
either  partner,  until  his  undividual  creditors 
are  satisfied.  3  Kent,  Com.,  65,  and  cases  cited. 
It  is  evident,  therefore,  that  it  may  frequently 
occur,  that  a  claim  against  a  firm  may  in  fact 
be  worth  less  than  if  held  against  one  of  its 
members,  not  merely  on  account  of  the  means 
of  enforcing  payment,  but  as  to  the  availabili- 
ty of  the  fund  out  of  which  it  is  to  be  made; 
and  although  the  learned  judge,  in  delivering 
his  opinion  below,  says  he  "is  unable  to  see 
how  the  name  of  one  is  better  alone  than  when 
joined  with  another's  in  point  of  solvency," 
yet  it  is  clear  from  the  principles  above  re- 
ferred to,  that  it  may  be  more  available  as  a 
security.  When,  therefore,  a  creditor  agrees 
to  release  a  joint  indebtedness,  by  the  accept- 
ance of  a  note  or  any  other  obligation  of  one 
of  his  debtors  in  payment,  he  receives  a  con- 
sideration which  may  be  more  valuable  to  him- 
self than  the  original  claim.  Whether  it  is  in 
fact  so  is  wholly  immaterial.  The  slightest 
consideration  is  sufficient  to  support  the  most 
onerous  obligation.  Oakley  v.  Boorman,  21 
Wend.,  588.  Indeed,  the  additional  obligation 
assumed  by  one  of  his  debtors,  by  becoming- 
responsible  severally  for  the  entire  debt,would 
of  itself  render  it  a  valid  agreement.  It  is  not 
necessary  that  there  should  be  a  benefit.  Dam- 
age or  loss  by  one  party,  sustained  at  the  re- 
quest of  the  other,  is  sufficient.  1  Wheat.  Selw. 
N.  P.,  32,  ed.  1823.  As  it  is  expressed  by  Chan- 
cellor Kent:  "A  valuable  consideration  is  one 
that  is  either  a  benefit  to  the  party  promising, 
*or  some  trouble  or  prejudice  to  the[*41O 
party  to  whom  the  promise  is  made."  2 Kent, 
Com.,  465,  2d  ed.  The  facts  in  the  present  case 
show  that  the  individual  notes  of  Cort  were 
given  upon  the  request  of  Luer,  the  plaintiff, 
who  said  he  wanted  them  "to  raise  money." 
The  firm  were  insolvent,  and  from  the  circum- 
stance that  payments  were  from  time  to  time 
made,  it  is  probable  that  there  was  more  pros- 
pect of  ultimate  payment  of  the  demand  by 
Cort  alone  than  by  a  reliance  on  the  firm.  At 
all  events,  I  am  clearly  of  opinion  that  the 
doctrine  of  nudum  paetum  is  not  applicable  to 
the  present  case.  There  may,  as  Judge  Mar- 
shall said  in  Sheehy  v.  Mandeville,  above  cited, 
"be  inducements  to  take  a  note  from  one  part- 
ner liquidating  and  evidencing  a  claim  on  a 
firm  which  might  be  a  sufficient  consideration 
for  discharging  the  firm."  When,  therefore,  a 
creditor  has  made  a  settlement  which  may  in- 
volve one  partner  in  increased  responsibility 
and  give  him  a  credit  with  his  former  partners 
to  the  extent  of  the  debt  assumed,  the  relation 
of  the  parties  is  varied,  and  new  liabilities  are 
incurred  which  the  law  considers  a  valid  con- 
sideration. To  use  the  language  of  JudgeP]&tt, 
in  Boyd  v.  Hitchcock,  20  Johns.,  76,  which  was 
an  analogous  case,  "good  faith  and  sound  prin- 
ciple require  that  this  should  be  deemed  a  valid 
accord  and  satisfaction  to  bar  the  plaintiff's 
action." 

Entertaining  these  views,  I  am  of  opinion 
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that  the  judgments  should  be  both  reversed, 
and  a  venire  de  now  awarded. 

Porter,  Senator.  That  the  debt  sought  to 
be  recovered  was  at  one  time  the  debt  of  the 
defendants  in  this  suit,  is  not  disputed;  but 
the  retiring  members  insist,  that  as  the  plaint- 
iff below  knew  of  the  dissolution  of  the  co- 
partnership, and  that  the  business  of  settling 
the  debts  of  the  firm  had  been  left  with  Cort, 
together  with  their  property;  he  knowing  this 
and  consenting  to  extend  the  credit,  and  to 
take  the  individual  promise  of  Cort,  and  give 
up  the  note  of  the  firm,  has  virtually  released 
the  firm  from  the  original  liability. 

The  contract  of  indebtedness  having  been 
established,  the  court  should  have  evidence  of 
42O*]  its  performance;  or  that  it  has  *been 
released  or  discharged  in  some  valid,  legal 
manner;  or  that  the  promisee  has  done  some 
act,  inconsistent  with  his  claim  to  enforce  the 
original  promise;  otherwise,  we  must  recog- 
nize the  continuing  liability,  and  sustain  the 
suit  upon  it.  It  must  be  admitted  that  there 
have  been  discordant  decisions  upon  the  ques- 
tion presented  in  this  case.  It  has  been  de- 
cided that  by  taking  the  note  of  one  of  two 
joint  debtors,  the  joint  debt  is  discharged.  The 
plaintiffs  in  error  in  this  case  are  called  upon 
to  maintain  that  position  as  sound  law.  In 
looking  back  upon  the  decisions  of  the  Su- 
preme Court,  we  find  that  in  Arnold  v.  Camp, 
12  Johns.,  409,  it  held,  that  when  the  payee  of 
a  note  given  by  a  partnership,  took  the  indi- 
vidual note  of  one  of  the  partners  and  gave  up 
the  first  note,  it  was  a  discharge  of  the  part- 
nership debt.  This  case  cannot  be  distin- 
guished, as  I  read  it,  from  the  one  before  us; 
and  if  it  can  be  sustained,  is  decisive  for  the 
plaintiffs  in  error.  It  is  important,  therefore, 
to  look  at  the  authority  upon  which  that  de- 
cision reposes.  The  case  of  Sheehy  v.  Mande- 
mlle,  6  Cr. ,  264,  is  first  cited  by  the  court,  and 
in  that  case  it  was  held  that  a  plea  which 
averred  that  a  note  of  one  partner  had  been 
taken  on  an  express  agreement  with  the  cred- 
itor that  it  should  be  received  in  satisfaction 
of  a  partnership  debt,  was  a  good  plea.  In 
one  aspect,  this  case  is  in  conflict  with  the  opin- 
ion of  the  Supreme  Court  in  the  case  now  be- 
fore us — in  respect  to  the  doctrine  of  nudum 
pactum — and  sustained  the  case  of  Arnold  v. 
Camp.  But  without  the  averment  of  an  ex- 
press agreement,  of  which  there  was  no  proof 
in  Arnold  v.  Camp,  there  is  no  reason  to  sup- 
pose that  the  same  decision  would  have  been 
made. 

Newmarch  v.  Clay,  14  East,  239,  is  also  re- 
lied upon.  But  I  can  extract  no  principle  from 
this  case  which  supports  the  decision  of  Arnold 
v.  Camp.  The  question  turned  upon  the  ap- 
propriation of  a  payment  that  had  been  made 
by  two  remaining  members  of  a  firm,  to  the 
discharge  of  a  debt  contracted  while  a  third 
person  had  belonged  to  the  firm,  and  who  was 
sought  to  be  charged  in  that  suit  with  the  pay- 
ment of  the  same  debt.  While  they  thus  con- 
tinued partners,  the  creditor  received  in  pay- 
ment bills  of  exchange,  which  were  dishonored 
after  the  partnership  was  dissolved;  but  the 
remaining  partners  took  up  the  dishonored 
421*]  *bills,  by  giving  good  ones  in  their 
places.  And  the  question  was,  whether  the 
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avails  of  the  good  bills  should  be  applied  to- 
the  old  debt,  or  to  a  debt  afterwards  contracted 
by  the  remaining  partners.  The  court  held 
that  delivering  up  the  dishonored  bills  upon 
the  receipt  of  the  new  bills  was  evidence  of  a 
particular  appropriation  of  the  new  bills  to  the 
payment  of  the  old  debt.  So  far  from  the  re- 
tiring partners  relying  upon  the  creditor's  re- 
ceiving the  note  of  the  remaining  partners  in 
satisfaction  of  his  indebtedness,  they  had  sub- 
stituted bills  that  were  paid,  for  the  dishonored- 
bills;  so  that  this  question  was  entirely  ex- 
cluded. 

The  other  cases  cited  by  the  court,  Tobey  v. 
Barber,  5  Johns.,  72,  and  Wetherby  v.  Mann,  11 
Id.,  518,  only  decide  that  accepting  a  note  of 
a  third  person,  upon  an  express  agreement 
that  it  shall  be  received  in  payment  of  a  pre- 
existing debt,  is  a  discharge  of  that  debt.  The 
creditor  in  such  a  case  runs  the  risk  of  its  be- 
ing paid.  Before  these  last  authorities  can  be 
made  applicable  to  the  case  of  Arnold  v.  Camp, 
the  case  should  have  shown  that  Arnold  has. 
expressly  agreed  to  take  Downey's  note  in  sat- 
isfaction of  his  debt.  Besides,  the  liability  of 
a  third  party  forms  a  new  and  distinct  con- 
sideration. Of  this  there  was  no  pretense.  I 
am  therefore  constrained  to  think  that  the  case 
of  Arnold  v.  Camp  was  not  well  considered, 
and  is  not  sustained  by  the  authorities  cited 
and  relied  upon. 

But  let  us  inquire  how  it  agrees  in  principle 
with  the  decisions  of  the  Supreme  Court,  in. 
other  cases  which  have  never  been  questioned. 
The  position  taken  in  this  case  is,  that  the  ac- 
ceptance of  the  note  of  Cort  worked  a  com- 
plete satisfaction  of  the  original  debt,  and  was- 
a  legal  fulfillment  of  the  contract  of  the  joint 
debtors.  The  principle  is  well  settled,  that 
when  a  debtor  gives  his  own  negotiable  note 
for  a  prior  debt,  it  is  no  absolute  satisfaction 
and  discharge  of  the  debt.  It  may  be  deemed 
prima  facie  evidence  of  such  discharge;  but  as 
the  production  and  destruction  of  the  note,  oa 
the  trial,  rebuts  this  evidence,  it  is  plain  that 
the  original  indebtedness  has  never  been  can- 
celed. Pintardv.  Tackington,  10  Johns.,  105; 
Angel  v.  Fulton,  8  Id.,  149;  Holmes  v.  De  Camp, 
1  Id.,  34,  and  many  other  more  recent  cases  es- 
tablish this  position.  The  court  has  sometimes 
said  *that  the  note  in  such  cases  ex-  [*422 
tinguishes  the  debt  sub  modo  ;  but  it  has,  I  ap- 
prehend, never  been  contended,  that  it  oper- 
ated as  a  complete  satisfaction.  And  why  is 
this  so?  For  the  simple  reason  that  one  prom- 
ise cannot  in  law  or  common  sense  be  said  to 
be  given  or  received  in  satisfaction  of  a  prior 
promise.  It  can  only  be  considered  as  a  re- 
acknowledgment  of  the  same  identical  debt. 
If  such  is  the  acknowledged  rule  in  a  case 
where  all  the  debtors  join  in  a  note;  by  what 
rule  of  logic  can  a  case  be  taken  out  of  the 
rule,  when  only  a  part  of  the  debtors  renew 
the  promise  to  "pay  the  same  debt?  If  a  third 
person  should  join  the  original  debtors,  or  a 
part  of  them,  in  giving  a  new  security,  it  might 
furnish  a  consideration  to  sustain  a  promise  to- 
accept  of  the  substituted  security.  In  Muldon  v. 
Whitlock,  1  Cow.,  290,  the  plaintiff  had  sold 
goods  to  four  persons,  charging  the  goods  to- 
all  of  them  in  their  books;  and  two  months, 
afterwards  took  the  note  of  two  of  them  for 
the  amount;  and  gave  a  receipt  in  full  of  the 
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account.  The  makers  of  the  note  failed,  and 
the  creditors  brought  their  action  against  all 
the  debtors.  The  court  held  that  they  were 
all  liable  on  the  original  indebtedness;  that  the 
receipt  of  the  note,  and  giving  a  receipt  in  full 
•of  the  account,  did  not  absolutely  discharge 
the  debt.  In  principle  that  is  precisely  the 
•case  now  before  us;  and  the  facts  are  equally 
strong  to  sustain  the  doctrine  claimed  by  the 
plaintiffs  in  error.  In  both  cases  the  proof  is 
wanting  to  establish  any  special  agreement. 
In  one  there  was  a  receipt  in  full  given  for  the 
accounts  and  in  the  other  there  has  been  a  sur- 
render of  the  partnership  note.  If  one  of  these 
acts  furnishes  any  evidence  of  a  special  agree- 
ment, so  does  the  other;  and  neither  one  more 
than  the  other.  If  we  should  now  yield  to  the 
argument  of  the  plaintiff's  counsel,  we  must 
necessarily  overthrow  this  and  numerous  oth- 
er cases  and,  indeed,  the  whole  current  of  de- 
cisions, as  I  understand  them,  except  Arnold 
v.  Camp. 

The  unsoundness,  as  it  appears  to  me,  not 
to  say  absurdity  of  the  rule  now  contended 
for,  is  strongly  exemplified  in  the  case  of  Cole 
v.  Saekett,  1  Hill,  516.  To  a  declaration  con- 
taining the  common  counts,  and  an  account 
stated,  the  defendants  pleaded  in  bar  of  the  ac- 
423*]  tion,  that  they  had  accounted  with*the 
plaintiff  concerning  the  alleged  causes  of  ac- 
tion, and  ascertained  the  balance  due  to  him; 
and  given  him  their  promissory  note  therefor, 
in  full  satisfaction  and  discharge  of  the  debt. 
There  was  a  demurrer  to  the  plea,  and  the 
court  very  properly  held,  as  I  think,  that  a 
promise  to  pay  a  debt,  though  that  promise  is 
in  the  shape  of  a  promissory  note,  is  really  no 
actual  payment  or  satisfaction  of  that  debt.  I 
can  hardly  think  it  would  have  been  creditable 
to  the  law,  as  a  rational  science,  to  have  up- 
held such  a  plea.  Thus  we  find  that  the  Su- 
preme Court  have,  through  a  long  course  of 
decisions,  with  the  single  exception  named, 
adhered  to  the  same  principle  upon  which  their 
opinion  in  this  case  is  based. 

I  will  advert  to  one  consequence  of  the  prin- 
ciple for  which  the  plaintiff  contends,  and 
which  will  show  the  injustice  that  might  often 
follow  its  adoption.  Soon  after  the  dissolution 
of  this  firm,  the  former  partners  made  an  as- 
signment of  their  effects  for  the  benefit  of  their 
creditors;  and  we  may  reasonably  suppose  that 
the  firm  was  insolvent.  The  notes  of  Cort  were 
received,  and  that  of  the  firm  given  up  about 
that  time.  If  from  that  time  this  ceased  to  be 
the  debt  of  the  firm,  and  became  the  debt  of 
Cort  alone,  then  it  lost  all  claim  upon  the  as- 
sets of  the  firm.  The  plaintiff  below  must  be 
content  to  wait  until  all  the  other  debts  of  the 
linn  were  satisfied,  and  then  limit  his  claim  to 
a  share  in  one  third  of  the  surplus,  upon  an 
«qual  footing  with  all  the  other  creditors  of 
Cort. 

The  plaintiff's  counsel  relied  much  upon  cer- 
tain English  authorities,  which  he  adduced  as 
bearing  upon  this  question.  The  earliesfcase 
referred  to,  and  the  earliest  in  existence,  I  sus- 
pect, on  that  side  of  the  question,  is,  Evans  v. 
Drummond,  4  Esp. ,  91.  This  was  a  Nisi  Prius 
decision  in  which  Ld.  Kenyon  held  that  when 
a  creditor  held  the  bill  of  a  firm,  for  the  debt 
of  the  firm,  and  after  a  dissolution  allowed 
one  of  the  firm  to  renew  it,  by  giving  his  own 
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bill,  he  discharged  the  other  partner.  It  is 
only  the  opinion  of  a  very  learned  judge,  given 
in  the  course  of  a  trial,  unsupported  by  the  ci- 
tation of  any  authority,  or  by  a  course  of  rea- 
soning amounting  to  a  legal  argument.  The 
same  principle  was  adopted  in  Reed  v.  White, 

5  Esp.,  *122.     The  suit  was  brought  [*424 
to  recover  the  price  of  cordage  sold  to  the  de- 
fendants as  owners  of  a  ship.     White  was  the 
ship's  husband.     Reed  took  White's  bill  for 
the  amount,  which  was  dishonored.     He  then 
brought  this  action  against  the  owners;  and 
Ld.  Ellenborough  held  at  Nisi  Prius  that  by 
dealing  with  White  separately  he  had  adopted 
him  as  the  debtor,  and  discharged  the  others. 
It  is  in  principle  and  in  its  facts  the  precise  case 
of  Muldon  v.  Whitlock,  before  cited  from  our 
Supreme  Court;  except  that  in  that  case,  the 
creditors  gave  a  receipt  in  full  of  the  account, 
when  they  took  the  note  of  two  of  the  firm 
debtors.  In  this  respect  the  facts  which  might 
tend  to  sustain  the  opinion  of  Ld.   Ellenbor- 
ough were  stronger;  and  yet  our  court  held  di- 
rectly the  reverse. 

The  principle  of  these  two  cases  from  Es- 
pinasse  was  sanctioned  in  a  decision  at  bar  in 
1884,  in  Thompson  v.  Percival,  5  B.  &  Aid., 
925.  In  this  case  there  was  a  partnership  debt 
due  from  A.  &  B.  They  dissolved,  and  B.  con- 
tinued the  business  on  his  own  account,  and 
retained  the  funds  to  pay  partnership  debts. 
B.  gave  his  individual  acceptance  to  a  creditor 
of  the  firm  for  a  debt  of  the  firm.  The  bill 
was  dishonored,  and  the  creditor  sued  the  firm. 
The  court  held  that  it  was  a  question  for  the 
jury,  whether  the  creditor  had  agreed  to  ac- 
cept B.  as  his  sole  debtor.  Prior,  however,  to 
this  decision, a  different  principle  had  prevailed 
in  the  Court  of  K.  B.  In  Lodge  v.  Dicas,  '6  B. 

6  Aid.,  611,  that  court  decided,  that  where 
on  the  dissolution  of  a  partnership    it  was 
agreed  between  the  partners,  that  one  of  them 
should  pay  the  debt  of  the  plaintiff,  due  from 
the  firm,  and  when  he  was  informed  of  it,  he 
agreed  to  exonerate  the  other  partner  from  all 
responsibility;  that  this  did  not  furnish  a  de- 
fense to  an  action  against  both  partners.     In 
1826  the  same  doctrine  was  repeated  in  the 
same  court,  in  David  v.  Ellice,  5  Barn.  &  C. , 
196.     In  that  case  there  were  three  partners 
and  one  of  them  retired  from  the  firm  and  gave 
notice  to  the  creditors.     The  others  continued 
in  the  business,  retained  the  funds  and  agreed 
to  pay  the  debts.     The  plaintiff,  a  creditor,  as- 
sented to  the  transfer  of  his  credit  to  the  new 
firm;  and  they  paid  a  part  of  it  by  a  bill  drawn 
on  them  *by  the  creditor  and  then  f  ailed.  [*425 
The  court  held  that,  notwithstanding  this,  the 
retiring  partner  was  still  liable.     These  two 
cases  are  in  conformity  with  those  in  our  courts 
and,  as  is  believed,  with  well  founded  princi- 
ples, and  can  hardly  be  said  to  be  impaired  by 
those  of  a  contrary  tendency. 

I  can  see  no  ground  upon  which  to  question 
the  decision  of  the  Supreme  Court,  and  shall, 
therefore,  vote  for  its  affirmance. 

Talcott,  Senator.  The  proposition  which 
the  defendant's  counsel  desired  the  court  to 
affirm  in  its  charge,  assumed  that  there  was 
evidence  tending  to  show  that  the  note  of  a 
third  person  was  transferred  by  Cort  to  the 
plaintiff,  on  account  of  the  copartnership  debt 
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on  the  occasion  of  the  adjustment  when  Cort 
gave  his  individual  notes  to  the  plaintiff.  There 
was  some  evidence  to  that  effect.  But  the 
•court  refused  to  charge  in  the  manner  request- 
ed, and  on  the  contrary  instructed  the  jury  to 
disregard  the  settlement  between  Cort  and  the 
plaintiff,  and  that  the  latter  was  entitled  to  go 
back  to  the  original  loan,  and  recover  of  all 
the  copartners,  the  balance  still  remaining  un- 
paid. In  this  decision  I  think  an  error  was 
committed  which  requires  the  cause  to  be  sent 
back  for  a  new  trial.  No  doctrine  is  better 
settled  in  our  courts  than  that  an  agreement 
between  a  debtor  and  creditor  for  compromis- 
ing a  debt  will  be  valid,  and  cut  off  the  credit- 
or from  a  right  of  action  upon  the  original  in- 
debtedness, provided  new  security  is  given  for 
the  payment  of  the  whole  or  any  portion  of  the 
debt,  and  the  creditor  agrees  to  accept  the  sub- 
stituted securities  in  satisfaction  of  the  prior 
indebtedness.  Boyd  v.  Hitchcock,  20  Johns.,  76; 
Le  Page  v.  McCrea,  1  Wend.,  164 ;  Frisbie  v. 
Larned,  21  Wend.,  452.  In  such  a  case,  the 
old  claim  is  canceled,  as  between  the  debtor 
and  creditor,  and  a  new  one  created  in  its  stead 
upon  which  alone  the  creditor  must  rely  in  the 
assertion  of  his  legal  rights.  This  legal  con- 
sequence will  follow,  however,  the  original 
debt,  or  the  securities  by  which  its  payment 
was  guarantied  may  have  been  changed  under 
the  new  arrangement.  A  part  of  the  former 
debt  may  have  been  extinguished,  or  one  or 
more  of  the  original  debtors  discharged  from 
liability,  and  if  so,  it  having  been  done  upon 
426*]  *a  good  consideration,  the  creditor  will 
be  bound  by  his  agreement,  and  must  lose 
what  he  has  agreed  to  surrender.  Under  the 
testimony  in  this  case,  I  think  the  jury  would 
have  been  authorized  to  find  that  the  note  of 
a  third  party  was  delivered  by  Cort  to  the 
plaintiff,  and  that  the  latter  agreed  to  accept 
that  note,  together  with  the  notes  of  Cort  and 
the  cash  paid,  in  "  settlement"  or  satisfaction 
of  the  copartnership  debt,  and  that  the  copart- 
nership note  was,  at  the  same  time,  given  up  to 
be  canceled.  If  these  facts  had  been  so  found 
by  the  jury,  no  recovery  could  have  been  had 
against  the  plaintiffs  in  error.  The  judge, 
therefore,  should  have  charged  as  requested 
upon  these  points. 

Upon  the  important  question  discussed  in 
the  opinion  given  by  the  Supreme  Court  in  this 
case,  to  wit:  whether  the  agreement  between 
Cort  and  the  plaintiff  would  have  discharged 
the  firm  indebtedness,  provided  the  note  of  a 
third  person  had  not  formed  a  part  of  the  con- 
sideration for  that  agreement,  I  concur  in  the 
conclusion  to  which  that  court  came,  that  the 
original  liability  of  the  whole  firm  would,  in 
that  case  have  remained  unchanged  by  the 
agreement.  Had  the  demand  been  against  Cort 
alone,  instead  of  being  against  the  firm  of 
which  he  was  a  member,  it  is  well  settled  that 
the  payment  of  a  part  of  the  debt  in  cash  and 
the  giving  of  his  own  note  for  the  balance 
would  not  have  discharged  the  former  indebt- 
edness, or  barred  a  suit  on  the  original  consid- 
eration, after  the  expiration  of  the  credit  given 
by  the  new  note,  for  the  reason  that  there 
would  have  been  no  consideration,  in  that  case 
to  support  such  agreement.  I  can  see  no  bet- 
ter consideration  to  support  an  agreement  to 
discharge  a  debt  against  a  firm  upon  receiving 
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therefor  the  note  of  one  of  the  members  of 
such  firm.  The  security  of  the  creditor  can, 
in  no  court,  be  increased  by  such  substitution; 
nor  can  I  see  that  the  partner  who  thus  as- 
sumes the  payment  of  the  debt,  can  be  injured 
thereby.  In  either  case,  he  is  liable  for  the 
whole  amount  of  the  debt,  and  it  can  make  no 
difference  with  him,  whether  his  liability  be 
joint  or  several.  His  entire  property  is,  in  both 
cases,  equally  holden  for  its  payment.  If  such 
an  agreement  were  valid,  the  partner  who 
should  discharge  a  firm  debt  by  *giv-  [*427 
ing  his  individual  paper  therefor,  might  obtain 
the  advantage  of  being  able  to  enforce  contri- 
bution from  his  copartners  before  any  actual 
payment  was  made  by  him.  The  right  to  en- 
force contribution  accrues  on  the  payment  of 
the  copartnership  debt  by  a  member  of  the 
firm;  and  if  the  giving  of  his  own  note,  in  pur- 
suance of  an  agreement  to  that  effect  between 
himself  and  the  creditor,  be  held  to  constitute 
such  payment,  the  right  would  vest  when  this 
should  be  done.  As  to  the  creditor,  on  the 
other  hand,  while  he  would  lose  the  advantage 
which  he  might  derive  from  having  a  claim 
against  all  of  the  persons  composing  the  firm, 
he  could  not  thus  acquire  the  right  of  a  prior 
equitable  lien  upon  the  assets  of  the  individual 
partner  as  against  the  other  creditors  of  the 
firm.  Such  other  creditors,  not  being  parties 
to  the  arrangement  for  the  substitution  of  an 
individual  indebtedness  in  place  of  the  co- 
partnership liability,  could  not,  in  case  of  the 
insolvency  of  the  individual  partner,  be  thus 
foreclosed  from  the  right  to  come  in  upon  equal 
terms  with  the  holder  of  such  substituted  se- 
curity, upon  a  distribution  of  the  assets  of  the 
individual  partner  among  his  creditors. 

On  the  ground  first  stated,  however,  I  think 
the  judgment  of  the  Supreme  Court  should  be 
reversed  and  a  venire  de  novo  awarded. 

Johnson,  Senator,  also  delivered  a  written 
opinion,  in  which  he  took  the  same  views  of 
the  case  and  arrived  at  the  same  conclusion 
which  Senator  Talcott  had  done. 

Hand.  Senator,  delivered  an  oral  opinion 
concurring  substantially  with  the  opinion  of 
Senator  Talcott. 

Van  Schoonhoven,  Senator,  delivered  a 
verbal  opinion  in  favor  of  affirmance,  agreeing 
in  substance  with  the  positions  taken  in  the 
opinion  delivered  in  the  Supreme  Court. 

Gardiner.  President,  delivered  an  oral  opin- 
ion in  favor  of  reversal,  upon  the  grounds  taken 
in  the  opinion  of  Senator  Lott. 

*On  the  question  being  put — "Shall  [*428 
this  judgment  be  reversed?"  the  members  of 
the  Court  voted  as  follows : 

For  reversal — The  PRESIDENT  and  Senators 
Backus,  Denniston,  Emmons,  Hand,  Johnson, 
Jones,  Lott,  Sanford,  J.  B.  Smith,  Talcott  and 
Wheeler— 12. 

For  affirmance — Senators  Deyo,  Hard,  Por- 
ter, S.  Smith  and  Van  Schoonhoven — 5. 

Judgment  reversed. 

Reversing— 5  Hill,  448. 

Note  of  third  person  taken  in  satisfaction  of  preced- 
ent debt.  Cited  in— 13  N.  Y.,  189 ;  18  N.  T.,  331 ;  57 
N.  Y.,  «41 ;  65  N.  Y.,  450;  9  Barb..  151 ;  12  Barb.,  213, 
470 ;  13  Barb.,  234 ;  24  Barb.,  562 :  31  Barb.,  188 ;  37 
Barb.,  488 ;  39  Barb.,  565 ;  18  Abb.  Pr.,  394 ;  3  E.  D.  S., 
517. 
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Individual  note  of  joint  debtor  or  partner— When 
a  payment  of  joint  or  partnership  note.  Reviewed— 
6  Barb..  206. 

Followed-77  N.  Y.,  140 ;  33  Am.  Rep.,  603. 

Cited  in-54  N.  Y.,  585 ;  56  N.  Y.,  406;  1  Hun,  452;  4 
Barb.,  352 ;  5  Barb.,  408 ;  6  Barb.,  252  ;  11  Barb.,  171 ; 
17  Barb.,  504 :  3  T.  &  C.,  484 :  15  Abb.  N.  8.,  377. 

Also  cited  in-1  Hilt..  177. 


HENSCHEL  v.  MAHLER  &  MAHLER. 

Negotiable  Paper — Bill  of  Exchange — Requisites 
of— Ambiguity  as  to  Time  of  Payment— Re- 
pugnant Clause. 

A  negotiable  bill  of  exchange  or  promissory  note 
must  be  for  a  fixed  sum.  andT  must  be  payable  in 
money,  and  the  time  of  payment  must  be  such  that 
it  will  certainly  arrive ;  though  the  day  of  payment 
may  depend  upon  a  contingency.  Per  Walworth, 
Chancellor. 

A  bill  payable  at  the  drawee's  place  of  business 
on  a  day  certain,  or  in  another  city  at  a  later  day,  is 
a  valid  bill  of  exchange.  Per  Walworth,  Chancellor. 

Such  a  bill  is  dishonored  by  the  failure  of  the  ac- 
ceptor to  pay  on  either  day,  at  the  place  designated. 
Per  Walworth,  Chancellor, 

Assumpsit  on  the  money  counts  will  lie  by  the  in- 
dorsee against  the  acceptor  of  a  bill  of  exchange. 
Per  Walworth,  Chancellor. 

In  an  action  by  the  indorsees  against  the  acceptor 
of  an  instrument  bearing  date  "Leipsic,  April  18th, 
1839,"  and  drawn  thus :  "For  fr's  8755-60,  pay'ble, 
&c.,  on  the  31  Dec'ber  1839.  On  the  31st  Oct.  of  this 
year,  pay,  &c.,  to  the  order  of  ourselves  8755  francs 
60  cts.,  payable  in  Paris,  the  31st  Dec.  of  this  year," 
etc.,  held,  a  valid  bill  of  exchange,  notwithstanding 
the  ambiguity  as  to  the  time  of  payment. 

The  bill  may  be  construed  as  payable  at  N.  Y.  Oc- 
tober 31,  or  at  Paris  at  the  subsequent  day  named, 
at  the  option  of  the  acceptor.  Semble.  Per  Wal- 
worth, Chancellor. 

The  words  "on  the  31st  Oct.  of  this  year"  should 
be  rejected  as  repugnant.  Per  Porter  and  Spencer. 
Senators. 

Citations-Willes,  393;  Str..  1217;  4  Esp.,  202;  4 
Pick.,  421;  12  Johns.,  90;  2Wh.,385;  Chit.  Bills,  9th 
Am.  ed.,  160;  10  Pick.,  228. 

ON  error  from  the  Supreme  Court.  J.  R.  & 
H.  Mahler  sued  Henschel  in  the  Superior 
Court  of  the  City  of  N.  Y.  in  assumpsit,  and 
sought  to  recover  as  the  indorsees,  against  the 
defendant  as  acceptor,  of  a  bill  of  exchange. 
429*]  There  was  a  verdict  *and  judgment 
for  the  plaintiffs,  which  was  affirmed  on  error 
in  the  Supreme  Court,  upon  which  the  defend- 
ant brought  error  here.  The  facts  appearing 
on  the  trial  are  stated  in  the  opinion  of  the 
Chancellor,  and,  together  with  the  opinion  given 
in  the  Supreme  Court,  may  be  found  in  the  re- 
port of  the  case  in  3  Hill,  132. 

Mr.  W.  W.  Van  Wagenen,  for  plaintiff 
in  error. 

Mr.  D.  D.  Field,  for  defendants  in  error. 

The  Chancellor.  The  defendants  in  error, 
J.  R.  &  H.  Mahler,  were  the  indorsees  of  a  bill 
of  exchange,  drawn  by  Dufour  Brothers  & 
Co.  at  Leipsic,  in  the  Kingdom  of  Saxony,  in 
April,  1839,  payable  to  their  own  order,  di- 
rected to  Henschel,  the  plaintiff  in  error,  atN. 
Y.  or  wherever  he  was  to  be  found,  and  ac- 
cepted by  Henschel  at  Leipsic  five  days  after 

NOTE.— Negotiable  papei — Essential  qualities  of 
notes  and  bUls.  See  Cook  v.  Satterlee,  6  Cow.,  108, 
note. 

Medium  of  payment— Negotiable  paper  must  be 
payable  in  money— Legal  tender  "  bank-bills,"  "  cur- 
rency," etc.  See,  Saxton  v.  Johnson,  10  Johns.,  418, 
note. 
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the  date  of  such  bill.     The  bill  is  In  the  fol- 
lowing form: 

"LEIPSIC,  April  18th,  1889. 

For  frs.  8755,60  payable  in  Paris  on  the  31st 
of  Dec'ber,  1839. 

On  the  31st  of  October  In  this  year  pay  for 
this  first  of  exchange  to  the  order  of  ourselves, 
eight  thousand  seven  hundred  and  fifty-five 
francs  60  cts.  payable  in  Paris  the  31st  of  De- 
cember of  this  year,  and  charge  the  same  to 
account  as  advised  by 

DUFOUR  BROTHERS  &  Co. 

To  Mr.  Alexander  Henschel  at  New  York, 
or  where  to  be  found." 

The  defense  of  usury,  which  was  attempted 
to  be  set  up  by  Henschel  on  the  trial,  wholly 
failed.  The  only  question,  therefore,  is,  wheth- 
er this  instrument  is  upon  its  face  a  valid  bill 
of  exchange,  according  to  the  law  merchant, 
so  as  to  authorize  the  indorsees  to  maintain  a 
suit  thereon  in  their  own  names.  For  if  upon 
its  face  it  is  negotiable,  the  acceptor  could  not 
be  permitted  to  destroy  its  negotiability  by  ex- 
trinsic proof;  especially  in  a  case  where  he  had 
no  defense  other  than  that  the  suit  was  brought 
in  the  name  of  the  indorsees,  instead  of  the 
*drawers,  to  whom  the  amount  for  [*43O 
which  it  was  drawn  was  originally  due. 

It  is  well  settled  in  this  State,  as  well  as  in 
England,  that  to  make  a  promissory  note  or  a 
bill  of  exchange  negotiable,  it  must  be  payable 
in  money,  or  at  least  that  which  is  considered 
and  treated  as  money  by  commercial  usage. 
The  amount  to  be  paid  must  also  be  fixed  and 
certain,  and  the  question  whether  it  is  or  is  not 
to  be  paid  must  not  depend  upon  a  contingency 
or  event  which  may  never  take  place.  But  if 
the  time  of  payment  must  certainly  arrive,  it  is 
not  necessary  that  the  precise  day  of  payment 
should  actually  appear  upon  the  face  of  the 
bill  or  note,  to  render  it  negotiable.  Thus  in 
the  case  of  Cokhanv.  Cooke,  Willes,  393;  8.  C., 
2  Str.,  1217,  a  note  payable  ten  days  after  the 
death  of  the  maker's  father  was  held  to  be  a 
negotiable  note  within  the  statute.  Such  a  note 
or  bill  is  in  this  respect  like  a  note  payable  a 
certain  number  of  days  after  demand,  or  a  bill 
payable  a  certain  number  of  days  after  sight; 
which  note  or  bill  is  absolutely  payable  although 
the  precise  time  when  payment  of  the  note  will 
be  demanded,  or  the  bill  will  be  presented  for 
acceptance,  may  have  been  uncertain  when  the 
note  or  bill  was  drawn  or  negotiated.  And  if 
the  true  construction  of  the  bill  of  exchange 
now  under  consideration  upon  its  face  is  that 
the  acceptor  had  an  option  to  pay  the  bill  at 
his  place  of  business  October  31, 1839,  or  at  the 
City  of  Paris  on  the  31st  of  December  there- 
after, which  is  the  construction  most  favorable 
to  him,  it  is  still  a  valid  bill;  and  which  au- 
thorized the  indorsers  thereof  to  sue  in  their 
own  names  upon  his  neglect  to  pay  the  bill, 
either  at  the  one  place  or  the  other,  at  the  re- 
spective times  prescribed  therein  for  payment. 

The  declaration  in  this  case  also  contained 
the  common  money  counts,  as  well  as  the  spe- 
cial counts  upon  the  bill  itself.  So  that  if  the 
indorsees  had  mistaken  the  true  construction 
of  the  bill,  and  if  it  was  a  negotiable  instru- 
ment upon  any  construction  which  could  prop- 
erly be  given  to  its  language,  they  were  entitled 
to  recover  it  of  the  acceptor  under  these  com- 
mon counts  of  their  declaration,  and  the  motion 
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for  a  nonsuit  was  properly  overruled.    .Dims- 
'  daU  v.  Lancaster,  4  Esp.,  202;  Wild  v.  Fisher, 
431*]   *4  Pick.,   421;  Pierce  v.    Crafts,   12 
Johns.,  90;  Raborg  v.  Peyton,  2  Wh.,  385. 

Looking  at  the  instrument  itself,  independ- 
ent of  the  line  which  immediately  succeeds  the 
date,  and  which,  I  presume,  was  only  intended 
to  show  the  nature  of  the  value  received  by 
the  drawee,  as  required  by  the  French  laws,  I 
think  there  could  be  very  little  room  to  doubt 
that  the  bill  was  intended  to  be  payable  in 
Paris,  December  31,  1839;  and  that,  the  words, 
"on  the  31st  of  October  of  this  year,"  must  be 
rejected  for  the  purpose  of  giving  effect  to  the 
intention  of  the  parties.  The  general  rule  of 
construction  of  written  instruments,  however, 
is  that  effect  should,  if  possible,  be  given  to  all 
the  words  used  therein,  provided  it  does  not 
destroy  the  instrument  and  defeat  the  intention 
of  the  parties.  Perhaps  effect  may  be  given  to 
all  the  words  of  this  bill,  by  considering  it  as 
drawn  upon  the  acceptor  at  N.  Y. ,  but  who 
was  then  temporarily  absent.and  payable  there 
October  31  ;  and  construing  the  subsequent 
words  "  payable  in  Paris  the  31st  of  Decem- 
ber," as  having  the  same  meaning  there  as  in 
the  line  immediately  below  the  date,  and  refer- 
ring to  the  fund  upon  which  the  bill  was  in- 
tended to  be  drawn.  In  other  words,  that  the 
bill  should  be  construed  in  the  same  manner  as 
if  drawn  in  this  form,  and  directed  to  the 
drawee  at  N.  Y. :  '  'On  the  31st  of  October  next 
pay  to  our  order  eight  thousand  seven  hundred 
and  fifty-five  francs  which  are  payable  to  us  in 
Paris,  by  you,  on  the  31st  December  of  this 
year."  The  effect  of  such  a  construction  would 
be  to  anticipate  the  payment  of  the  fund  which 
was  before  payable  in  December  at  Paris,  and 
to  make  it  payable  in  N.  Y.  in  October.by  the 
acceptance  of  such  a  bill.  Effect  would  also  be 
given  to  the  whole  of  the  words  of  this  instru- 
ment by  construing  it  so  as  to  give  the  option 
to  the  acceptor  to  pay  the  amount  at  his  place 
of  residence  October  31,  or  to  pay  it  in  Paris 
December  31.  This  last  construction  would 
carry  into  effect  the  real  intention  of  the  par- 
ties, in  substance,  as  that  intention  appears 
from  the  extrinsic  evidence.  For,  although 
such  extrinsic  evidence  is  not  admissible  for 
the  purpose  of  destroying  the  negotiability  of 
432*]  this  bill  of  exchange,  *by  making  it 
payable  in  something  besides  money,  the  par- 
ties unquestionably  contemplated  that  the  ac- 
ceptance would  be  paid  at  N.  Y.  October  31, 
in  exqhange  on  Paris  payable  on  the  31st  of  De- 
cember thereafter.  And  if  the  exchange  be- 
tween N.  Y.  and  Paris  in  October,  1839,  was 
considerably  in  favor  of  the  latter  place,  as  it 
undoubtedly  was,  the  holders  of  this  bill  would 
have  no  inducement  to  refuse  a  draft  on  Paris 
in  payment  of  the  acceptance,  and  to  insist 
upon  being  paid  the  nominal  amount  of  such 
acceptance  at  N.Y.  Or,  if  they  did  so,  the  ac- 
ceptor would  be  a  gainer  by  selling  his  exchange 
on  Paris  at  a  premium,  in  N.  Y.,  to  raise  the 
money  to  pay  his  acceptance  at  the  latter  place. 
In  every  view  which  I  have  been  able  to  take 
of  this  case,  this  was  a  negotiable  bill  of  ex- 
change, which  authorized  the  indorsees  to  re- 
cover in  their  own  names  thereon  in  this  suit. 
The  law  as  well  as  the  equity  of  the  case  was, 
therefore,  in  their  favor.  And  they  have  only 
been  allowed  to  recover  the  amount  of  the  bill 
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and  such  interest  as  they  were  entitled  to  upon 
the  construction  most  favorable  to  the  acceptor 
in  that  respect.  For  these  reasons,  I  think  the 
judgment  of  the  Supreme  Court  sustaining  the 
decision  of  the  Superior  Court  of  the  City  of 
N.  Y.,  should  be  affirmed. 

Johnson,  Senator.  I  have  examined  the 
authority,  cited  by  the  Chief  Justice, in  his  opin- 
ion of  this  case,  Chit.  Bills,  9th  Am.  ed.,  160, 
to  ascertain,  whether  the  words  "  on  the  31st 
of  December  of  this  year,"  forming  a  part  of 
the  instrument  given  in  evidence,  could  be  re- 
jected as  repugnant  and  absurd.  The  only 
principle  there  referred  to  that  will  be  found  to 
bear  upon  this  question,  is,  that  when  the  in- 
strument declared  upon  or  given  in  evidence, 
is  payable  to  blank  or  order,  the  drawer  con- 
sents that  the  owner,  or  he  for  whose  benefit  it 
was  made,  may  insert  the  name  of  a  payee,  to 
give  effect  to  the  instrument.  But  I  think  the 
same  authority  shows  that  no  one  else  could  fill 
up  the  blank.  This  is  very  different  from  strik- 
ing out  a  part  of  an  instrument  in  writing  by 
the  court  after  it  has  been  transferred, and  thus 
in  fact  making  a  new  agreement  between  the 
*parties.  In  Haywood  v.  Perrin,  10  [*433 
Pick.,  228,  the  court  lay  down  the  rule  for  the 
construction  of  contracts  to  be,  that  every  word 
and  clause  shall  be  taken  into  consideration 
and  have  an  effect  given  to  it  if  possible.  That 
was  a  case  of  a  note  made  payable  on  demand; 
but  at  the  bottom  of  the  note  the  parties  had 
inserted  a  memorandum  by  which  one  half  of 
the  note  was  to  be  paid  in  twelve  months  and 
the  other  half  in  twenty-four  months.  The 
court,  after  ascertaining  that  the  memorandum 
was  made  by  the  parties  before  the  delivery  of 
the  note,  in  order  to  give  effect  to  every  part  of 
the  instrument,  made  it  read,  payable,  the  one 
half  on  demand  after  twelve  months,  and  the 
other  half  on  demand,  after  twenty-four 
months.  Had  the  court  adopted  the  opinion 
that  the  words  payable  on  demand,  and  the 
memorandum,  payable  one  half  in  twelve 
months,  and  the  other  half  in  twenty-four 
months,  were  absurd  and  repugnant,  the  ab- 
surdity could  easily  have  been  removed  on  the 
principle  adopted  by  the  Supreme  Court,  by 
rejecting  the  memorandum,  and  made  it  read 
payable  on  demand  ;  as  the  parties  intended, 
should  the  insolvency  of  the  payor  be  likely 
to  occur  before  the  end  of  the  twenty-four 
months.  Applying  the  rule  that  effect  shall  be 
given  to  every  word  and  clause  in  a  contract, 
what  construction  can  be  put  upon  the  instru- 
ment under  consideration,  so  as  to  give  it  ef- 
fect? April  18,  1839,  Dufour  Brothers  &  Co. 
request  Henschel,  "on  the  31st  October  of  that 
year,  to  pay  to  the  order  of  themselves,  eight 
thousand  seven  hundred  and  fifty-five  francs 
sixty  cents,  payable  in  Paris  the  31st  December 
of  that  year,  value  in  themselves.and  to  charge 
the  same  to  account  as  advised."  Now  it  is 
perfectly  manifest  from  the  whole  instrument, 
that  it  would  be  impossible  for  Mr.  Henschel, 
October  31,  1839,  to  pay  the  drawers  or  their 
indorsers  in  any  kind  of  money  known  as  such, 
which  would  become  payable  the  31st  day  of 
December  thereafter  in  Paris.  If  specie  was 
intended,  it  would  have  been  available  on  de- 
livery. If  bank-notes  were  intended  to  repre- 
sent gold  and  silver,  they  would  be  payable  on 
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demand.  I  infer,  therefore,  the  parties  intend- 
ed that  payment  should  be  made  on  the  31st 
October,  in  something  other  than  what  is  le- 
434*]  gaily  Considered  money.  Whether 
such  payment  was  to  be  by  a  bill  of  exchange 
payable  in  Paris  December  31,  1839,  as  the  let- 
ters of  Dufour  Brothers  &  Co.  showed,  or 
whether  some  other  mercantile  instrument  was 
intended,  is  perfectly  immaterial.  The  instru- 
ment plainly  shows  that  money  was  not  in- 
tended, and  having  ascertained  that  fact,  the 
court  will  pronounce  the  instrument  not  to  be 
a  negotiable  bill  of  exchange.  I  regret  to  be 
obliged  to  differ  with  so  learned  a  judge  as  the 
late  Chief  Justice,  especially  as  the  defense  in 
this  case  is  technical.  But  I  believe  that  the 
characteristics  of  negotiable  paper  have  been 
so  well  defined  and  so  long  established,  that 
we  are  not  at  liberty  to  help  the  plaintiffs  out 
of  a  difficulty,  by  striking  out  an  important 
part  of  the  instrument,  in  order  to  effect  what 
never  was  intended  by  the  parties.  There  can 
be  no  difficulty  in  giving  effect  to  the  instru- 
ment when  counted  on  in  the  name  of  the  draw- 
ers, when  if  necessary  the  letters  of  the  parties 
might  properly  explain  the  ambiguity,  if  any 
there  be.  The  judgments  of  the  Supreme  and 
Superior  Courts  should  be  reversed. 

Porter  and  Spencer,  Senators,  delivered 
written  opinions  in  favor  of  affirmance,  on  the 
ground  assumed  by  the  Supreme  Court ;  that 
the  words '  'on  the  31st  Oct.  of  this  year"  should 
be  rejected  as  repugnant. 
On  the  question  being  put — "Shall  this  judg 
ment  be  reversed  ?" — the  members  of  the  Court 
voted  as  follows  : 

For  reversal — Senator  Johnson. 

For  affirmance— The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Barlow,  Emmons,  Hand, 
Hard,  Lester,  Lott,  Mitchell,  Porter,  J.  B.  Smith, 
8.  Smith,  Spencer,  Talcott&nd.  Wheeler — 15. 

Judgment  affirmed. 

Affirming— 3  Hill.  132. 

Cited  ln-5  Denio.  446 ;  7  N.  Y.,  287. 


435*]  *WILLIAM  ARGALL,  Impleaded 
with  DAVID  C.  ARGALL, 


SMITH,  Administratrix,  etc. 

Special  Partnership — Statute — Liability  of 
Partners. 

"Where  a  special  partnership  was  attempted  to  be 
formed  according  to  the  statute,  but  in  one  of  the 
newspapers  in  which  the  terms  were  published  the 
sum  contributed  by  the  special  partner  was,  by  mis- 
take of  the  printer,  stated  at  $5,000,  Instead  of  $2,000, 
which  was  the  true  sum  mentioned  in  the  certificate: 
held,  that  the  associates  were  all  liable  as  general 
partners. 

Citation— 1  R.  S.,  764. 

ON  error  from  the  Supreme  Court.  The  de- 
fendant in  error  as  administratrix  of  John 
G.  Smith,  deceased,  brought  assumpsit  for 
goods  sold  by  her  intestate,  against  the  plaint- 
iffs in  error;  and  upon  non  assumpsit  pleaded, 
the  jury  found  a  special  verdict,  upon  which 
the  court  below  rendered  judgment  for  the 
plaintiff.  A  statement  of  the  facts  found  by 
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the  verdict  together  with  the  opinion  of  the 
court  may  be  seen  in  the  report  of  the  case  in' 
6  Hill,  479.  It  is  sufficient  to  state  here  that 
the  question  was,  whether  the  defendants  in 
the  court  below  were  general  partners,  they 
having  signed  a  certificate  in  order  to  form  a 
special  partnership  under  the  statute,  the  no- 
tice of  which  was,  by  mistake,  incorrectly 
printed  in  one  of  the  newspapers  in  which  it 
was  attempted  to  be  published.  The  error  was 
in  the  amount  stated  to  have  been  contributed 
by  William  Argall,  the  special  partner,  which, 
in  the  certificate  was  $2,000,  but  in  the  pub- 
lished notice  was  $5,000. 

Mr.  F.  Anthon,  for  plaintiffs  in  error. 

Mr.  C.  Judson,  for  defendant  in  error. 

Spencer,  Senator.  This  case  turns  upon  a 
very  narrow  question  :  whether  both  defend- 
ants are  to  be  deemed  general  partners.  This 
depends  upon  the  fact  whether  or  not  the 
plaintiffs  in  error.in  forming  their  partnership, 
have  complied  with  the  terms  prescribed  by  the 
statute  authorizing  the  formation  of  special  or 
limited  partnerships.  1  R.  S.,  764.  If  they 
failed,  it  was  in  not  complying  with  the  re- 
quirement of  the  9th  section* *of  the  [*43O 
Act.  This  section  prescribes  that  "  The  part- 
ners shall  publish  the  terms  of  the  partnership 
when  registered  for  at  least  six  weeks  immedi- 
ately after  such  registry,  in  two  newspapers  to- 
be  designated,"  etc.,  "in  the  Senate  District  in 
which  their  business  shall  be  carried  on  ;  and 
if  such  publication  be  not  made,  the  partner- 
ship shall  be  deemed  general." 

These  "  terms  "  must  be  truly  published  in 
two  papers.  Not  to  publish  at  all  would  be 
clearly  fatal,  and  it  would  be  equally  so  to 
publish  in  but  one  paper,  or  in  papers  in  any 
other  Senate  District.  That  the  amount  of  the 
capital  actually  paid  in  by  the  special  partner 
would  be  a  substantial  and  material  portion  of 
the  terms,  cannot  be  doubted.  It  is  the  foun- 
dation of  the  credit  to  be  given.  The  duty  of 
making  such  publication  is  by  the  statute  de- 
volved upon  the  partners;  and  it  is  one  which 
they  must  see  to  at  their  peril.  If  they  fail  in 
this,  the  consequence  is  declared  in  plain 
terms:  "The  partnership  shall  be  deemed  gen- 
eral." In  this  the  courts  have  no  discretion. 
They  have  only  to  declare  the  will  of  the  Leg- 
islature. The  publication  of  different  "terms" 
in  two  papers,  in  one  of  which  they  are  untruly 
stated,  can  be  no  better  than  to  omit  a  publica- 
tion altogether. 

Where  a  statute  creates  new  rights,  exemp- 
tions and  immunities,  dependent  upon  a  com- 
pliance with  precedent  conditions  ;  that  such 
conditions  must  be  substantially  and  even  strict- 
ly complied  with  needs  the  citation  of  no  au- 
thority to  prove. 

It  seems  to  me  very  clear  that  the  judgment 
of  the  Supreme  Court  is  right  and  should 
affirmed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed  ?  " — nineteen  members  of  the 
Court,  being  all  who  were  present  and  hac 
heard  the  argument,  voted  in  favor  of  affirm- 
ance. 

Judgment  affirmed. 

AflBrmingr-6  Hill,  479. 
Cited  in— 9  Bos.,  694 ;  41  Super.,  59 ;  5  Daly,  48  ;  91 
111.,  101. 
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437*]  *NEVIN 

v. 

LADUE  ET  AL..  Overseers  of  the  Poor,  etc. 

Statute  against  Selling  Liquors — Ale  and  Strong 
Beer — Admission  as  Proof  of  Offense, 

Ale  and  strong  beer  are  included  In  the  terms 
"  strong-  and  spirituous  liquors  "  as  used  in  the  stat- 
ute. 1 R.  S.,  680.  sec.  15,  making  it  penal  to  sell  such 
liquors  by  retail  without  license.  Per  Walworth, 
Chancellor. 

But  an  admission  by  a  party  prosecuted  under  the 
statute  that  he  had  sold  "  ale,  strong  beer  or  fer- 
mented beer,"  does  not  prove  him  guilty  of  an  of- 
fense. 

Citations— Prot.  Fr.  Bible,  Paris  ed.,  1805,  Lev.  x : 
9;  Num.  xxviii :  7;  Prov.  xxxi:  6;  Wils.  Fr.  Die., 
Cervoise,  art.  Beer :  1  DeGoguet,  B.  2,  art.  3,  p.  108, 
Edinb.  ed.  1775 :  Diod.  Sic.  Lib.,  1  ;  Beloe  Herod., 
Phil.  ed.  1840,  Book  2,  sec.  77,  p.  95,  n.;  Tertullian,  De 
Corona,  v.  7.  Oxford  ed.  1842,  p.  170 ;  Wilk.  Anc. 
Egyp.,  Lond.  ed.  1837,  p.  172;  Hunter's  Sac.  Biog.,v. 
2,  p.  75.  8th  Lond.  ed. ;  Athen.  Deip.  Lib.,  1,  p.  16.  C. 

634,  B.  &  Lib.,  10,  p.  418,  E.  Lond.  ed.  1612 ;  Parkh. 
ebrew  Lex.,  p.  827 ;  Hieron  Epist.  ad  Nep.  devita 
Cler. :  Acosta  Hist.  Nat.  des  Indes,  Paris  ed.  1598,  p. 
161;  Voyage  de  Frezier,  Paris  ed.  1716,  p.  62;  Dam- 
pier's  Voyage  Bay  Camp., Lond.  ed.  1700,  p.  113 ;  Voy- 
age deJ.  De  Lery,  Paris  ed.  1580,  p.  124:  Hist,  des 
Incas,  tome  2,  Par.  ed.  1744,  p.  196  ;  Hist.  Chili,  vol.2, 
p.  81,  Middletown  ed.  1808;  Lane's  Mod.  Egyp.,  vol. 
£,  p.  34;  Cooper's  Xen.,  Phil.  ed.  1845,  p.  246  ;  Plin. 
Nat.  Hist.,  Book  4,  sees.  12,  22 ;  B.  14,  sec.  19 :  Murph. 
Tacit.  De  Mor.  German,  sees.  22,  23,  Phil.  ed.  1842,  p. 
552:  Diod.  Sic.  Lib.  5,  p.  350,  Amster.  ed.  1745 :  Ovid 
Met.  Lib.  1 ;  Morew.  Hist.  530;  5  and  6  Edw.  VI.,  ch. 
25:  1  James  I.,  ch.  9;  4  James  I.,  ch.  5;  21  James  I., 
ch.  7 ;  1  Charles  I.,  ch.  4;  7  Evans,  Stat.  1,  3,  5.  7.  9 : 
Morewood,  543;  Scobell,  Stat.  452,  458;  Stat.  12 
Charles  II.,  ch.  8 :  Bradf .  Laws,  179  :  1  Smith  &  L.,  78, 
82.  85,  93,  94,  204,  312;  2  Greenl.  Laws,  118,  sec.  10 ;  1 
R.  S.,  682,  sec.  26 ;  Revs.  Rep.  of  ch.  20,  tit.  9,  sec.  25, 
p.  122;  2  R.  S..  482,  sec.  10;  26  Geo.  II.,  ch.  31. 

ON  error  from  the  Supreme  Court  to  review 
a  judgment  of  that  court  affirming  one  ren- 
dered by  the  Court  of  C.  P.   of   Putnam  Co. 
The  facts  of  the  case  and  the  reasons  of  the 
judges  are  stated,  ante,  p.  43. 

Messrs.  W.  Fullerton  and  N.  Hill.  Jr., 
for  plaintiff  in  error. 
Mr.  J.  A.  Collier,  for  defendants  in  error. 

The  Chancellor.  The  suit  in  the  justice's 
court  against  Nevin  was  for  an  alleged  viola- 
tion of  the  statute  against  selling  liquors  with- 
out a  license.  And  the  principal  question  for 
our  consideration  is,  whether  ale,  porter  and 
strong  beer  are  within  the  prohibitions  of  the 
statute  as  it  existed  when  this  offense  is  alleged 
to  have  been  committed.  The  statute  provides 
that  whoever  shall  sell  any  strong,  or  spiritu- 
ous liquors,  or  any  wines,  in  any  quantity  less 
than  five  gallons  at  a  time,  without  having  a 
license  therefor  granted  as  therein  directed, 
shall  forfeit  $25. 

To  ascertain  whether  these  malt  liquors  are 
included  in  the  term  "strong  liquors,"  it  may 
be  necessary  to  refer  to  the  history  of  this  spe- 
cies of  intoxicating  beverage,  and  the  previous 
legislation  on  the  subject  both  here  and  in  En- 
gland. The  words  "strong  liquors"  in  our  stat- 
utes were  probably  intended  to  include  all 
those  strong  and  inebriating  drinks  sold  and 
used  as  beverages  which  in  King  James'  ver- 
sion of  the  Scriptures  are  called '  'strong  drink ;" 
as  well  as  the  products  of  the  still.  It  will  be 
seen  by  a  reference  to  the  French  translation 
438*]  of  the  Bible,  that  *the  Hebrew  word 
which  is  supposed  to  mean  any  kind  of  fer- 
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mented  intoxicating  beverage,  and  which  in 
pur  English  version  is  called  strong  drink,  is, 
in  the  French  translation  that  I  have  examined,, 
generally  rendered  cerwise.  Prot.  French 
Bible,  Paris  ed.  of  1805,  Lev.  10,  9;  Num.  28, 
7  ;  Prov.  31,  6  ;  etc.  And  that  is  the  proper 
French  word  to  designate  the  ale  or  beer  of  the 
ancients  produced  by  the  fermentation  of  grain 
in  water.  Wilson,  French  Die.  Cervoise.  The 
Hebrew  word  used  in  the  Scriptures  could  not 
have  meant  distilled  or  ardent  spirit.  For  the 
art  of  distillation  was  not  known  to  the  ancienta 
but  is  supposed  to  have  been  discovered  sever- 
al hundred  years  after  the  commencement  of 
the  Christian  ^Era,  and  to  have  been  introduced 
into  England  by  Friar  Bacon  about  the  thir- 
teenth century.  There  the  knowledge  of  the 
process  of  distillation  was  for  a  long  time  con- 
fined to  the  religious  houses,  and  its  product 
was  sold  and  used  only  as  a  medicine.  But 
upon  the  dissolution  of  the  monasteries, shortly 
before  the  middle  of  the  sixteenth  century,  the 
knowledge  of  the  art  became  general.  I  think 
however,  it  had  been  in  common  use  in  Ire- 
land long  before  the  time  of  Henry  the  eighth, 
under  the  name  of  usquebaugh.  But  the  intoxi- 
cating beverage  now  known  as  ale  or  beer.pro- 
duced  by  the  fermentation  of  barley,  wheat  and 
other  farinaceous  substances,  must  have  been 
used  by  the  Jews  at  a  very  early  day;  as  it  was. 
by  other  eastern  nations.  Its  use  as  a  beverage 
was  probably  known  to  them  while  they  so- 
journed in  the  land  of  Ham,  and  before  the 
Pentateuch  was  written.  For  beer  was  in  use 
in  Egypt  from  the  most  remote  antiquity.  The 
learned  President  De  Goguet,  in  his  valuable 
treatise  on  the  Origin  and  Progress  of  Laws, 
and  of  the  Arts,  among  the  most  ancient  na- 
tions, says  that  next  to  wine  it  was  the  most 
ancient  and  universal  liquor.  It  was  the  com- 
mon drink  of  the  greatest  part  of  Egypt;  and 
its  invention  is  exceedingly  ancient.  1  De  Go- 
guet, B.  2,  art.  3,  p.  108,  Edinb.  ed.  of  1775. 
And  the  discovery  of  the  art  of  making  it,  as. 
stated  by  Diodorus  of  Sicily  (Diod.  Sic.,  Lib., 
1),  was  there  ascribed  to  Osiris  ;  who  was  the 
Bacchus  of  the  Egyptians.  Tertullian  De  Co- 
rona, v.  7,  Oxford  ed.  of  1842,  p.  170;  see.also, 
Beloe's  Heroditus,  Phil.  ed.  of  1840,  p.  95,  n. 
*Beer  was  sometimes  called  by  the  [*439 
ancients  the  Pelusian  potation.  Wilson,  Fr. 
Die.,  art.  Beer.  And  they  probably  gave  it 
that  name  because  they  first  obtained  it  from 
the  city  of  Pelusium,  near  the  mouth  of  the 
Nile;  where  it  was  made  in  very  great  quanti- 
ties at  an  early  day.  1  Wilk.  Man  &  Gust,  of 
the  Ancient  Egyp.,  Lond.  ed.  1837,  p.  172. 
We  also  know  from  the  inspired  volume  that 
long  before  Moses  wrote,  some  of  the  then 
dwellers  in  Canaan  knew  that  'the  land  of 
Egypt  not  only  shared  largely  of  the  bounties 
of  Ceres,  but  that  also,  by  the  providence  of 
Joseph,  it  was  able  to  supply  neighboring  na- 
tions with  grain  in  a  time  of  famine.  And  as 
the  vine  did  not  flourish  in  Egypt,  it  probably 
was  oinos  kristhinos,  or  barley  wine.that  Joseph 
gave  to  his  brethren  on  their  second  visit  to 
that  country  to  buy  corn,  when  they  drank 
largely  and  became  intoxicated;  as  the  Hebrew 
text  clearly  indicates;  Hunter's  Sac.  Biog.,  v. 
2,  p.  7§,  8th  Lond.  ed.;  or,  in  the  language  of 
our  translation,  "  drank  and  were  merry  with 
him."  Gen.,  43,  34. 
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Herodotus,  the  oldest  of  the  Grecian  histori- 
ans, who  wrote  nearly  five  hundred  years  be- 
fore the  commencement  of  the  Christian  era, 
and  who  traveled  over  Egypt  and  Italy  as  well 
as  Greece,  says  the  Egyptians  used  a  liquor 
drawn  from  barley  by  fermentation.  Beloe's 
Herodotus,  Book  2,  sec.  77,  p.  95.  Athenceus, 
in  his  Feast  of  the  Sophists,  also  cites  Aristo- 
tle, the  tutor  of  Alexander  the  Great,  to  show 
the  intoxicating  effects  of  beer  among  the 
Egyptians  in  his  day;  and  that  those  who  got 
drunk  on  it  invariably  lay  upon  their  backs, 
while  those  who  got  intoxicated  upon  wine  al- 
ways lay  upon  their  faces.  Athen.  Deipnos- 
ophishoe,  Lib.  1,  p.  16,  C,  p.  34,  B.  and  Lib. 
10,  p.  418,  E,  Lond.  ed.  of  1612.  Beer  was  not 
only  in  general  use  in  Egypt  long  previous  to 
the  time  of  Herodotus,  but  it  had  found  its 
way  into  other  countries  also;  or  at  least  it  was 
known  in  them  at  a  much  earlier  period.  It 
was  known  to  Archilochus,  the  Grecian  poet 
and  satirist,  who  flourished  about  the  time  of 
the  last  of  the  decennial  archons,  and  near  the 
end  of  the  reign  of  the  good  King  Hezekiah, 
seven  hundred  years  before  the  Christian  ^Era. 
44O*]  *For  he,  as  well  as  Sophocles  the  tra- 
gedian, who  wrote  three  hundred  years  later, 
calls  this  liquor  "wine  of  barley." 

Dr.  Robinson,  in  his  Hebrew  Lexicon,  refers 
to  Herodotus  and  also  to  Diodorus  of  Sicily  to 
show  that  the  word  "shekar"  usually  translat- 
ed strong  drink  in  King  James'  version  of  the 
Bible,  means  any  inebriating  liquor;  and  in- 
cludes ale  or  beer.  He  also  refers  to  St.  Jerome 
to  show  that  it  includes  mead  or  metheglin,  an 
intoxicating  beverage  also  well  known  to  the 
ancients,  and  sometimes  called  by  them  wine 
of  honey.  And  he  might  have  added  that  in 
Jerome's  time  the  word  "sikera,"  from  the  He- 
brew "shakar,"  to  get  drunk,  was  used  to  des- 
ignate any  kind  of  inebriating  drink ;  whether 
made  from  grain,  honey,  juice  of  apples,  dates 
or  other  fruits.  See,  Parkhurst's  Hebrew  Lex- 
icon, p.  827,  and  also  Hieron.  Epist.  ad  Nepoti- 
anum  Devita  Glericorum.  It  may  be  that  the 
word  "chica,"  which  was  used  by  the  aborigi- 
nes of  this  Continent,  as  the  name  of  an  intox- 
cating  beverage  found  among  them  at  a  very 
early  day,  produced  by  the  fermentation  of 
maize  or  Indian  corn,  was  derived  from  the 
same  Hebrew  root.  Acosta,  in  his  Natural 
History  of  the  Indies,  written  in  the  sixteenth 
century,  and  Frezier,  in  the  account  of  his  voy- 
age to  the  South  Sea,  and  the  coast  of  Chili 
and  Peru,  about  1713,  and  other  voyagers  of 
that  day,  give  the  name,  and  the  disgusting 
mode  of  preparing  that  kind  of  beer  among  the 
Indians;  in  which  the  saliva  of  the  females  an- 
swered the  purpose  of  barm  in  producing  the 
vinous  fermentation.  See,  Acosta,  Hist.  Nat. 
des  Indes,  Paris  ed.  of  1598,  p.  161;  Voyage  de 
Frezier,  Paris  ed.  of  1716,  p.  62;  Dampier's 
Voyage  to  the  Bay  of  Campeachy,  Lond.  ed. 
of  1700,  p.  113.  De  Lery,  who  visited  Ameri- 
ca more  than  a  century  before  Frezier  and 
Dampier,  also  refers  to  the  same  custom.  See, 
Voyage  de  J.  De  Lery,  Paris  ed.  of  1580,  p. 
124.  Indeed,  we  learn  from  Garcilasso  de  la 
Vega's  History  of  the  Incas  of  Peru,  that  an 
intoxicating  beer,  produced  by  the  fermenta- 
tion of  grain,  was  in  use  among  the  Peruvians 
long  before  they  were  first  visited  by  the  Eu- 
ropeans. And  they  probably  brought  the 
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knowledge  of  the  art  of  making  it  with  them, 
at  that  unascertained  period  of  time  when  ad- 
venture or  accident  first  brought  them  to  this 
*continent.  Hist,  des  Incas,  tome  2,  [*44  1 
Par.  ed.  of  1744,  p.  196.  The  Abbe  Molina, 
in  his  history  of  Chili,  states  the  fact  that  the 
aborigines  of  that  country,  in  burying  their 
dead  deposited,  in  the  mound  with  them  ves- 
sels filled  with  "chica"  or  beer,  to  subsist  the 
deceased  on  his  passage  to  the  other  world. 
Hist,  of  Chili.Vol.  2,  p.  81,  Middletown  ed.  of 
1808.  And  it  is  worthy  of  remark  that  some 
of  the  earthen  jars  found  in  the  Chilian  and 
Peruvian  burial  places  were  similar  in  form 
and  appearance,  to  those  which  Lane  says  he 
saw  in  the  tombs  at  the  necropolis  of  ancient 
Thebes;  and  which  contained  the  dregs  of 
beer.  See,  Lane's  Modern  Egyptians.  Vol.  2, 
p.  34. 

Xenophon,  who  wrote  between  three  and 
four  hundred  years  before  the  Christian  ^Era, 
shows  that  beer  was  then  in  use  among  the  Ar- 
menians upon  the  borders  of  Kurdistan.  In  de- 
scribing the  retreat  of  the  ten  thousand  Greeks, 
after  the  battle  of  Cunaxa,  he  makes  mention 
of  a  fermented  liquor,  prepared  from  grain, 
which  the  inhabitants  of  that  country,  through 
which  they  passed,  like  the  more  refined  tip- 
plers of  the  present  day,  sucked  through  a 
reed  or  hollow  tube.  The  passage  in  Xeno- 
phon is  thus  translated.  "There  was  also 
wheat,  barley  and  legumens;  and  beer  in  jars 
in  which  the  malt  itself  floated  even  with  the 
brims  of  the  vessels;  and  with  it,  reeds,  some 
large  and  others  small  without  joints.  These, 
when  any  one  was  dry,  he  was  to  take  in  his 
mouth  and  suck.  The  liquor  was  very  strong 
when  unmixed  with  water,"  etc.  See,  Coop- 
er's Xen.,  Phil.  ed.  of  1845,  p.  246,  etc.  The 
elder  Pliny,  who  must  have  written  shortly 
after  the  middle  of  the  1st  century,  as  he  per- 
ished at  the  eruption  of  Vesuvius  which  de- 
stroyed Herculaneum  in^eventy-nine,  notices 
the  intoxicating  drinks  which  were  in  use 
among  the  different  Nations  of  his  day.  He 
says  the  drinks  of  the  Egyptians  were  manu- 
factured from  grain  steeped  in  water,  and  that 
a  similar  liquor  was  used  by  the  several  na- 
tions who  inhabited  the  west  of  Europe,  with 
which  they  intoxicated  themselves.  He  no- 
tices the  fact  that  the  manner  of  making  the 
liquor  was  somewhat  dissimilar  in  Gaul,  Spain 
and  other  countries;  and  that  the  people  of 
Spain  in  particular  brewed  the  liquor  so  well 
that  it  kept  good  for  a  long  time.  It  was  called 
*by  different  names,  but  its  nature  and  [*442 
properties  were  the  same  in  all  the  nations 
where  it  was  in  use.  And  to  show  that  even 
then  it  was  considered  a  curse  instead  of  a  ben- 
efit to  mankind,  he  remarks  that  so  exquisite  is 
the  ingenuity  of  mankind  in  gratifying  their 
vicious  appetites,  that  they  have  invented  a 
method  to  make  water  itself  intoxicate.  Plin. 
Nat.  Hist.,  Book  4,  sees.  12,  22;  B.  14,  sec.  19. 
Tacitus  also,  in  describing  the  manners  and 
customs  of  the  Germans  in  his  day,  notic 
their  drunken  broils  from  the  excessive  use  o 
beer.  See,  Murphy's  Tacit.  De  Mor.  German 
sees.  22,  23.  Phil.  ed.  of  1842,  p.  552;  an 
Diod.  Sic., Lib.  5,  p.  350,  Amsterdam  ed.,1745. 
Perhaps  the  people  of  Spain  had  as  early  as 
Pliny's  time  discovered  the  antiseptic  proper- 
ty of  hops  when  mixed  with  ale  or  beer  ; 
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although  hops  were  not  used  in  brewing  in  En- 
gland until  some  centuries  later.  That  the  art 
of  malting  was  in  use  before  the  Christian  era 
may  be  inferred  from  Ovid.  He  describes  the 
meeting  of  Ceres,  when  exhausted  and  weary, 
with  an  old  woman,  and  when  she  requested 
water  of  her,  the  latter  presented  the  goddess 
with  some  of  this  inebriating  product  of  her 
own  bounty;  a  liquor  manufactured  from  dried 
grain.  Ovid  Met.,  Lib.  1.  The  story  is  thus 
•translated: 

"  The  Goddess  knocking  at  the  little  door, 
"T  was  opened  by  a  woman,  old  and  poor ; 
Who  when  she  asked  for  water,  grave  her  ale, 
Brewed  long,  but  well  preserved  from  being 
stale." 

At  what  time  beer  was  first  introduced  into 
England,  is  uncertain  ;  but  it  was  probably 
in  use  there  very  soon  after  the  discovery 
of  that  country  by  the  Romans,  if  not  be- 
fore. For  according  to  Morewood,  Dios- 
cordes,  who  wrote  in  the  time  of  Nero,  records 
the  fact  that  the  British  and  Irish  then  used  an 
inebriating  liquor  called  curmi,  made  from 
barley.  Morewood  also  states  that  the  manner 
of  making  ale  or  beer  by  the  ancient  Britons 
and  other  Celtic  Nations,  is  thus  described  by 
Isodorus,  and  by  Orosius  who  was  a  disciple 
of  St.  Augustin.  "The  grain  was  steeped  in 
water  and  made  to  germinate,  by  which  its 
spirits  were  excited  and  set  at  liberty;  and  it 
was  then  dried  and  ground;  after  which  it  was 
443*]  infused  in  a  certain  quantity  of  *water, 
and  being  fermented,  it  became  a  pleasant, 
warming,  strengthening  and  intoxicating  bev- 
erage." Morew.  Hist.,  580.  This  liquor  was 
•called  by  the  people  of  Spain  celia  and  ceria. 
The  Britons,  as  we  have  seen,  called  it  curmi. 
And  in  Germany  and  Gaul,  as  well  as  among 
the  Romans,  it  was  called  ceremsia ;  from 
Ceres,  the  goddess  of  grain,  and  vis,  power  or 
strength.  Its  proper  name  in  the  English  lan- 
guage, therefore,  is  strong  liquor,  or  strong 
Hrink.  Buckhardt,  Salt,  Bruce  and  other  mod- 
ern travelers  in  Egypt,  Nubia,  Abyssinia,  etc., 
mention  a  similar  liquor  still  in  use  in  those 
countries  under  the  name  of  bouza;  which  is 
made  by  fermenting  barley  and  other  farina- 
ceous substances  with  water,  but  without  malt- 
ing the  grain;  which  makes  a  strong  and  in- 
ebriating drink,  and  is  in  extensive  use.  And 
an  evidence  of  its  intoxicating  qualities  is  the 
fact  stated  by  one  of  those  writers  that  it  is 
used  sometimes  to  catch  monkeys,  who  like 
the  bipeds  they  are  so  apt  to  imitate  are  in- 
clined to  partake  of  the  pleasures  of  the  inebri- 
ating cup,  without  duly  considering  the  con- 
sequences. To  effect  his  object,  the  monkey - 
catcher  places  a  vessel  filled  with  bouza  at  the 
foot  of  the  tree  on  which  the  animals  are  gam- 
boling, and  then  watches  at  a  distance  until 
they  come  down  and  regale  themselves  to  in- 
toxication. And  we,  who  have  seen  the  effect 
of  similar  proceedings  elsewhere,  can  readily 
imagine  what  is  the  inevitable  result  of  this 
stratagem  to  the  bouzy  monkeys. 

The  regulation  of  ale-houses  and  victualing 
houses  in  England  claimed  the  attention  of  the 
government  at  a  very  early  day,  and  long  be- 
fore the  art  of  distillation  was  known  there. 
For  in  the  latter  part  of  the  10th  century  King 
Edgar  put  down  all  ale-houses  except  one  in 
each  borough  or  small  town.  The  Statutes  of 


5  and  6  Edw.  VI. ,  ch.  25  ;  1  James  I.,  ch.  9  ; 
4  James  I.,  ch.  5  ;  21  James  I.,  ch.  7 ;  and  1 
Charles  L,  ch.  4  ;  7  Evans,  Stat.  1,  3,  5,  7,  9, 
which  were  subsequently  passed  to  regulate 
ale-houses  and  tippling  houses,  all  related 
merely  to  the  retailing  of  ale,  beer,  wine,  ar- 
dent spirit  and  other  intoxicating  beverages 
sold  at  such  houses  to  be  drank  therein, and  not 
to  the  manufacture  or  sale  of  such  liquors  to 
be  used  elsewhere.  Nor  was  there  any  reve- 
nue or  excise  duty  raised  upon  the  granting  of 
*licenses  to  such  houses.  Those  regu-  [*444 
lations  and  restrictions,  however,  applied  to 
the  sale  of  every  kind  of  intoxicating  beverage 
which  was  sold  at  such  taverns  or  tippling 
houses.  But  so  far  as  related  to  the  making  and 
vending  of  ale  or  beer  generally,  there  was  no 
restriction.  Nor  was  there  any  duty  imposed 
thereon  until  about  the  middle  of  the  17th  cent- 
ury. Both  before  and  since  that  time,  there 
were  not  only  common  brewers,  who  made 
such  liquors  for  sale  to  others,  but  many  of 
the  inhabitants  had  brewing  materials  and 
manufactured  the  liquor  for  their  own  con- 
sumption. Morewood  says,  it  is  a  common 
practice  in  Staffordshire,  Shropshire  and  War- 
wickshire, as  well  as  in  the  midland  counties, 
for  women  to  brew;  that  many  of  them  follow 
it  as  a  livelihood,  going  from  house  to  house 
as  the  wants  or  calls  of  the  victualers  require; 
that  this  has  been  the  practice  for  centuries, 
hence  the  term  "ale  wives"  as  recorded  in 
some  of  the  old  statutes.  Morewood,  543.  The 
term  as  used  in  an  early  Statute  of  Massachu- 
setts, referred  to  by  the  counsel  for  the  defend- 
ants in  error  upon  the  argument,  however,  did 
not  refer  to  this  class  of  brewing  dames,  but 
to  their  namesakes  the  herring;  who  probably 
derived  their  cognomen  either  from  the  red- 
ness of  their  gills,  or  from  their  attachment  to 
ale  or  strong  beer.  Most  likely  the  latter;  for 
I  see  by  a  statute  passed  in  the  time  of  Crom- 
well, Scobell,  Stat.,  458,  that  this  intoxicating 
beverage  has  sometimes  been  used  for  the  en- 
ticement of  herring  and  some  other  fish  into 
difficulty,  as  well  as  men  and  monkeys. 

In  1643,  a  tax  was  laid  for  one  year  upon 
ale  and  beer  brewed  by  a  common  brewer,  or 
by  any  private  person  who  should  sell  or  tap 
out  such  ale  or  beer,  either  publicly  or  private- 
ly ;  which  tax  upon  home  manufactured  arti- 
cles was  called  by  the  new  name  of  "excise," 
as  the  duty  upon  the  importation  of  articles 
from  abroad  was  called  an  impost.  This  ex- 
cise was  continued  from  time  to  time  by  the 
Cromwellian  Parliaments  until  the  Statute  of 
1656,  chapter  19,  to  which  I  have  before  re- 
ferred; which  appears  to  have  been  unlimited, 
and  to  have  continued  in  force  until  the  Res- 
toration. By  that  statute,  the  general  princi- 
ples of  which  seem  to  have  been  afterwards 
adhered  to  in  England,  a  *distinction  [*445 
was  made  between  ale  or  beer  of  a  particular 
strength  and  value,  subsequently  called  strong 
beer,  or  porter,  and  beer  of  a  less  value  which 
assumed  the  name  of  small  or  table  beer ;  both 
of  which,  however,  were  strong  and  intoxicat- 
ing liquors.  The  excise  upon  the  one,  when 
brewed  by  a  common  brewer,  or  by  any  other 
person  for  sale,  was  fixed  at  two  and  sixpence, 
and  upon  the  other  at  sixpence  the  barrel;  and 
in  the  same  proportion  upon  a  greater  or  less 
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In  the  same  statute  an  excise  duty 
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of  twopence  a  gallon  was  imposed  upon  aqua 
vitas,  or  "  strong  waters,"  distilled  within  the 
Commonwealth.  A  duty  of  two  and  sixpence 
a  hogshead  was  also  imposed  upon  cider  and 
perry,  made  and  sold  by  retail;  and  a  penny  a 

§allon  on  mead  and  metheglin  and  such  like 
rinks,  thus  made  and  sold.  And  the  Act 
concludes  with  a  proviso,  to  which  I  have  be- 
fore alluded,  that  the  excise  duty  thereby  im- 
posed shall  not  extend  to  salt  used  in  salting 
herrings,  etc.,  or  to  beer  used  for  taking  them. 
Scob.  Stat.,  452.  Immediately  after  the  Res- 
toration the  same  excise  duty  was  granted  to 
Charles  II.  and  his  successors;  and  this  excise 
duty  was  farmed  out  during  his  life.  Stat.  12, 
Charles  II.,  ch.  8.  After  his  death  the  excise 
duty  was  continued  to  his  successors,  with  va- 
rious modifications  from  time  to  time,  until 
1830 ;  when  the  excise  upon  cider  and  perry 
was  abolished.  But  I  believe  the  excise  duty 
upon  all  the  other  intoxicating  beverages  man- 
ufactured for  sale,  including  mead  and  me- 
theglin, still  continues  in  England.  At  the  un 
ion  in  1707,  the  English  excise  duties  on  beer, 
etc.,  were  extended  to  Scotland  ;  and  a  malt 
liquor  of  intermediate  strength,  in  use  there, 
called  two-penny  ale,  was  also  provided  for. 
It  will  be  seen  that  these  were  mere  revenue 
laws,  as  the  earlier  laws  of  this  State  were,  and 
had  no  necessary  connection  with  the  vending 
of  intoxicating  beverages  by  the  keepers  of  ale- 
houses and  other  houses  of  public  entertain- 
ment ;  which  houses  also  were  regulated  by 
particular  statutes  from  time  to  time.  The 
first  colonial  Act  which  I  have  been  able  to  find, 
fixing  an  excise  duty  upon  inebriating  liquors 
here,  is  the  Act  of  October  1713,  entitled  "An 
Act  for  Laying  an  excise  on  All  Strong  Liq 
uors  Retailed  in  this  Colony."  Bradf.  Laws, 
446*]  179;  1  *Smith  &Liv.,  94.  A  previous 
Act,  however,  had  been  passed  in  June  1709, 
entitled  "An  Act  for  Laying  an  Excise  on  all 
Liquors  Retailed  in  this  Colony,  for  OneYear;" 
which  Act  was  replaced  by  another  passed  the 
next  year.  That  was  continued  by  the  Act  of 
July,  1711, and  subsequently  expired  by  its  own 
limitation;  when  its  place  was  supplied  by  the 
Act  of  October,  1713, which  was  renewed  from 
time  to  time  until  the  Revolution.  See.l  Smith 
&  Liv.  Laws.78,  82,  85,  93,204.312;  and  2  Idem, 
497.  By  the  1st  section  of  this  colonial  Act 
of  1713,  an  excise  is  granted  upon  all  strong 
liquors  retailed  throughout  the  Colony,  under 
the  quantity  of  five  gallons,  beer  and  cider 
only  excepted,  of  one  eighth  of  a  Spanish 
milled  dollar,  or  a  York  shilling  for  each  gal- 
lon so  retailed,  and  three  quarters  of  a  dollar 
for  every  barrel  of  beer  or  cider.  The  Act 
then  provides  for  farming  out  the  excise  and 
licensing  the  retailers,  and  for  the  payment  of 
the  duty  by  them.  And  the  6th  section  pro- 
vides, that  any  person,  not  duly  licensed,  shall 
at  any  time  presume  to  sell  by  retail  any  strong 
liquors,  that  is,  any  quantity  less  than  five  gal- 
lons as  aforesaid,  the  person  or  persons  so  of 
fending  shall  pay  the  sum  of  £5  current  mon- 
ey aforesaid,  for  every  such  offense. 

Even  if  I  had  not  before  shown  by  the  re- 
view of  the  history  of  this  inebriating  drink, 
and  the  duties  imposed  thereon  in  England  pre- 
vious to  1713,  that  the  words  "strong  liquors" 
would  include  all  intoxicating  drinks,  and  par- 
ticularly beer  produced  by  the  fermentation  of 
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malted  grain,  it  is  evident  from  the  language 
of  this  Act  of  October,  1713,  that  ale  and  beer 
must  have  been  included  within  its  provisions. 
For  in  the  1st  section,  beer  and  cider  are  cov- 
ered by  the  general  term  "strong  liquors," 
upon  which  the  excise  is  laid,  and  are  after- 
wards excepted  for  the  mere  purpose  of  fixing 
a  lower  rate  of  duty  upon  the  retailing  of  these 
two  articles.  And  if  they  are  not  embraced  in 
the  general  term  "strong  liquors"  in  the  sub- 
sequent sections  of  the  Act,  the  Legislature 
was  guilty  of  the  absurdity  of  imposing  an  ex- 
cise duty  of  six  shillings  currency  a  barrel 
upon  beer  and  cider  sold  by  retail,  without, 
making  any  provision  whatever  for  the  collec- 
tion *of  such  duty,  or  for  punishing  [*447 
those  who  sold  without  being  licensed  to  sell 
either  of  those  dutiable  articles. 

In  the  revision  of  the  statutes,  soon  after  the 
close  of  the  Revolution,  the  excise  is  changed 
from  a  specific  duty  upon  the  quantity  of  liq- 
uor sold,  to  an  equitable  sum  to  be  fixed  by  the 
Commissioners  of  Excise,  for  permission  to  re- 
tail intoxicating  liquors  under  five  gallons. 
And  provisions  are  also  inserted  in  that  Act 
for  regulating  inns  and  taverns  where  liquor  is 
sold  to  be  drank  there,  as  had  been  done  in  re- 
lation to  the  ale-houses  and  victualing  houses 
in  England;  and  requiring  a  special  license  for 
that  purpose.beyond  the  ordinary  permit  grant- 
ed to  retailers  who  did  not  sell  liquors  to  be 
drank  on  their  premises.  In  this  revised  Act 
of  March,  1788,  the  language  is  somewhat 
changed  from  that  of  the  Act  of  1713.  For  the 
Act  of  1788  uses  thewords  "spirituous  liquors" 
as  well  as  "strong  liquors."  And  it  prohibits 
the  sale  by  retail  of  any  strong  or  spirituous 
liquors,  to  be  drank  or  used  anywhere,  without 
a  permit,  or  to  be  drank  at  the  place  of  sale 
without  a  tavern  license,  etc.  Here  again,  how- 
ever, the  Legislature  have  used  other  terms 
showing  that  the  Act  was  intended  to  have  the 
same  extensive  signification  as  the  colonial  Act 
of  1713,  for  which  it  was  a  substitute;  terms 
which  clearly  indicate  that  the  Legislature  in- 
tended to  include  all  kinds  of  strong  or  fer- 
mented inebriating  drinks,  as  well  as  ardent 
spirits,  within  its  general  provisions.  For  the 
10th  section,  which  prohibits  the  sale  of  strong 
or  spirituous  liquors  without  a  permit  or  tavern 
license,  excepts  metheglin,  currant  wine.cherry 
wine  and  cider,  from  this  general  prohibition, 
when  those  particular  kinds  of  strong  liquors 
are  made  by  the  person  selling  the  same,  and 
where  they  are  not  to  be  drank  at  the  place  of 
sale;  but  leaves  the  general  prohibition  to  ex- 
tend to  that  class  of  liquors,  as  well  as  all  other 
intoxicating  drinks,  where  the  sale  does  not 
come  within  the  special  terms  of  the  proviso  to 
the  10th  section.  See,  2  Greenl.  Laws,  118, 
sec.  10.  Under  the  Statute  of  March,  1788, 
therefore  the  vendor  of  these  excepted  articles 
was  liable  to  the  penalty  of  £10,  if  he  sold  ther 
by  retail  to  be  drank  at  the  place  of  sale  with- 
out having  a  tavern  license;  or  if  he  sold  thec 
by  retail  to  be  used  elsewhere  without  *a  [*44$ 
license  or  permit;  provided  he  was  not  the 
manufacturer  of  the  article  sold. 

The  provisions  of  the  revised  Act  of  April, 
1801,  were  the  same,-  in  reference  to  the  ques 
tion  now  under  consideration,  as  those  of  the 
Act  of  1788;  and  were  continued  in  force  unti 
the  revision  of  1830.  The  provisions  of  the 
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Revised  Statutes  are  the  same,  with  one  or  two 
immaterial  exceptions,  so  far  as  they  have  a 
bearing  upon  ihe  question  before  us.  In  some 
of  the  sections  of  the  Revised  Statutes,  the  re- 
visers and  the  Legislature  have  added  the  word 
"wines"  to  the  prohibitory  words  of  the  stat- 
ute, and  also  in  the  sections  declaring  the  pen- 
alties for  violations  of  the  Act;  thus  prohibit 
ing  the  sale  of  wines  in  express  terms,  whereas 
it  was  before  only  prohibited  in  general  terms 
with  all  other  strong  or  spirituous  liquors.  But 
the  statute  still  contains  a  section  exempting, 
not  only  the  sale  of  currant  and  cherry  wine, 
but  also  metheglin  and  cider,  from  the  penal- 
ties imposed  upon  the  sale  thereof  by  the  gen- 
eral provisions  of  the  Act,  for  selling  any 
strong  or  spirituous  liquors  or  wines  by  retail, 
without  a  permit  or  license.  1  R.  S. ,  682,  sec. 
26.  This  again  shows  that  the  Legislature  un- 
derstood strong  liquors  produced  by  fermenta- 
tion, as  well  as  those  which  are  the  product  of 
distillation,  to  be  within  the  general  provisions 
of  the  Act.  For  if  it  were  otherwise,  it  was 
useless  to  continue  this  exception  as  to  metheg- 
lin and  cider.  Nor  was  this  section  inserted 
without  due  and  careful  consideration  by  the 
Legislature,  as  well  as  by  the  revisers.  For  by 
a  reference  to  the  notes  of  the  latter  to  this  sec- 
tion, and  the  section  itself  as  originally  drawn 
by  them,  it  will  be  seen  that  the  revisers  only 
proposed  to  alter  the  section  from  what  it  was 
before,  so  far  as  to  let  any  person  sell  these  ex- 
cepted  strong  liquors  by  retail,  although  they 
were  to  be  drank  at  the  place  of  sale,  provided 
he  was  the  maker  of  the  inebriating  liquors 
embraced  in  this  section.  They,  therefore, 
framed  a  section, which  was  afterwards  amend- 
ed and  passed  as  the  25th,  accordingly.  And 
they  added  a  note  stating  that  they  had  altered 
the  qualification  of  the  exception  in  the  previ- 
ous statute,  so  far  as  to  omit  the  clause  which 
Srohibited  the  excepted  liquors  from  being 
rank  at  the  place  of  sale.  Revs.  Rep.  of  ch. 
449*]  20,  *tit.  9,  sec.  25,  p.  122.  But  the  Leg- 
islature struck  out  the  concluding  words '  'made 
by  him"  from  that  section  as  drawn  by  the  re- 
visers, so  as  to  except  all  sales  of  metheglin, 
currant  wine,  cherry  wine  or  cider,  from  the 
general  prohibitions  of  the  statue  against  retail- 
ing any  strong  or  spirituous  liquors  or  wines 
without  a  license.  Under  the  provisions  of  the 
Revised  Statutes  as  adopted,  therefore,  any 
person  was  authorized  to  retail  the  four  kinds  of 
inebriating  fermented  liquors  excepted  from 
the  operation  of  the  statute  by  this  26th  section, 
anywhere  and  under  all  circumstances. 

The  term  "strong  waters,"  as  used  in  Crom- 
well's Statute  to  which  I  have  before  referred, 
and  in  the  Statute  26  Geo.  II.,  ch.  31,  which  was 
cited  on  the  argument,  was  a  technical  term 
used  for  some  time  after  the  introduction  of 
the  art  of  distillation  into  England,  in  the  same 
sense  as  aqua  vita,  to  designate  that  clear  and 
colorless  fluid,  resembling  limpid  water,  pro- 
duced by  distillation  only.  And  it  was  entirely 
different  in  its  meaning  from  the  term  "strong 
drink,"  as  used  in  King  James'  translation  of 
the  Bible,  and  from  the  term  "strong  liquor," 
as  used  in  the  colonial  Act  of  1713,  and  other 
subsequent  statutes,  to  denote  any  intoxicating 
beverage,  produced  either  by  fermentation  or 
distillation.  I  have,  therefore,  no  doubt  that 
the  Revised  Statutes  prohibited  the  selling  by 
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retail  of  ale  and  porter,  and  every  other  kind 
of  beer  which  was  subject  to  the  excise  duty 
under  the  statutes  in  England,  and  under  the 
colonial  Act  of  1713.  And  if  the  plaintiff  in 
error  admitted  that  he  had  been  guilty  of  such 
an  offense,  the  judgment  of  the  justice  was 
right  and  was  properly  affirmed  by  the  Su- 
preme Court.  That  question  remains  to  be  con- 
sidered. 

The  declaration  before  the  justice  was  a  gen- 
eral one,  under  the  provisions  of  the  Revised 
Statutes  on  that  subject;  2  R.  8..  482,  sec.  10; 
claiming  $25  of  debt,  which  had  accrued  to  the 
plaintiffs,  as  Overseers  of  the  Poor,  under  the 
section  of  the  statute  distinctly  referred  to  in 
such  declaration.  No  action  could  have  ac- 
crued to  them,  according  to  the  provisions  of 
that  section,  unless  the  defendant  had  been 
guilty  of  selling  strong  or  spirituous  liquors  or 
wines  under  five  gallons  at  a  time,  without  a 
*license  therefor.  Neither  he  nor  the  [*45O 
justice,  therefore,  at  the  time  of  the  trial,  could 
suppose  from  the  charge  then  distinctly  made 
against  the  defendant,  that  he  had  sold  either 
ale  or  strong  beer,  or  fermented  beer,  without 
a  license,  that  he  was  not  charged  with  selling 
such  liquor  at  retail,  or  under  five  gallons.  An 
admission  of  the  charge,  therefore,  but  claim- 
ing that  it  was  not  prohibited  by  statute,  was 
an  admission  that  he  had  sold  some  one  of  the 
three  articles  mentioned  by  retail  and  without 
license;  and  so  it  was  the  duty  of  the  justice 
to  construe  the  admission  under  those  circum- 
stances. . 

If  there  was  anything  in  this  case  from  which 
I  could  legitimately  conclude  that  the  defend- 
ant Nevin  must  have  understood  the  term  "fer- 
mented beer"  to  have  been  used  by  the  plaint- 
iffs in  the  same  sense  as  the  words  "ale  and 
strong  beer,"  or  in  the  ordinary  sense  in  which 
the  word  '  'beer"  is  used  to  denote  an  inebriating 
beverage  produced  by  fermentation  from  grain 
or  malt,  I  should  have  no  hesitation  in  affirm- 
ing the  decision  of  the  court  below.  But  the 
term  "fermented  beer,"  in  the  connection  in 
which  it  was  used  before  the  justice,  might 
well  have  been  understood  by  Nevin  as  intend- 
ed to  cover  a  charge  of  selling  some  of  the 
various  kinds  of  beer  which  have  long  been  in 
use  in  this  country  under  the  different  names 
of  spruce  beer,  spring  beer,  ginger  beer,  mo- 
lasses beer,  etc.  Each  of  these  may  very  prop- 
erly be  termed  "fermented  beer,"  as  fermenta- 
tion to  a  certain  extent  is  necessary  to  fit  the 
article  for  use.  What  was  denominated  small, 
or  table  beer,  in  England  was  a  different  article 
from  any  of  these;  and  was  an  excisable  liquor, 
under  the  general  name  of  beer.  For  it  differed 
from  porter  only  in  its  strength;  and  being  sold 
at  a  smaller  price  it  was  for  that  reason  charged 
with  a  lower  rate  of  duty  under  the  English 
statutes.  But  the  other  kinds  of  beer  to  which 
I  have  alluded,  were  never  considered  as  strong 
liquors,  or  intoxicating  beverages,  either  here 
or  in  England;  and,  therefore,  were  not  excis- 
able articles.  They  do  indeed  contain  a  cer- 
tain amount  of  alcohol,  as  every  liquid  contain- 
ing saccharine  matter  does,  immediately  after 
the  vinous  fermentation  has  commenced.  But 
they  have  not  been  considered  as  strong  drinks, 
or  intoxicating  beverages;  either  because  it  was 
*supposed  that  the  human  stomach  [*451 
had  not  capacity  to  contain  a  sufficient  quantity 
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of  those  kinds  of  beer,  if  they  were  properly 
made,  to  unduly  or  injuriously  excite  the  per- 
son who  used  them  as  a  beverage;  or  for  the  rea- 
son that  those  who  were  in  the  habit  of  using 
them  never  got  intoxicated  by  such  use. 

In  penal  actions,  where  the  plaintiff  seeks  to 
charge  the  adverse  party  with  a  penalty  or 
forfeiture,  he  is  held  to  more  strictness  than  in 
ordinary  suits.  For  the  reason,  therefore,  that 
the  plaintiffs  in  the  suit  before  the  justice  did 
not  state  their  case  with  sufficient  clearness  to 
show  that  a  violation  of  the  statute  had  been 
committed  by  the  defendant,  though  they  prob 
ably  supposed  they  had  made  out  a  proper  case 
by  his  admission,  I  think  the  justice  should 
have  required  other  or  further  proof  of  the 
commission  of  an  offense  before  he  gave  judg- 
ment against  the  defendant  for  the  penalty. 

On  this  ground  alone  I  shall  vote  for  a  re- 
versal of  the  judgment. 

Barlow,  Spencer  and  Wright,  Senators. 
delivered  written  opinions  for  reversal,  in 
which  they  maintained  that  the  question 
whether  ale  or  strong  beer  were  within  the 
prohibitions  of  the  excise  laws  did  not  arise  in 
the  case  ;  it  not  being  shown,  as  they  construed 
the  return,  that  the  defendant  had  sold  such 
liquors  by  retail. 

On  the  question  being  put—"  Shall  this  judg- 
ment be  reversed?  " — the  members  of  the  Court 
voted  as  follows : 

For  reversal — The  CHANCELLOR  and  Sen- 
ators Barlow,  Beekman,  Burnham,  Denniston, 
Deyo,  Johnson,  Jones,  Lott,  Porter,  Sanford,  J. 
B.  Smith,  S.  Smith,  Spencer,  Van  Schoonhoven, 
Wheeler  and  Wright— 17. 

For  affirmance — Senators  Emmons  and  Will- 
iams. 

Judgment  reversed. 

Reversing— 3  Denio,  43 ;  1  Co.  R.,  43. 

Reviewed— 21  N.  Y.,  174 ;  19  How.  Pr.,  261. 

Explained— 17  How.  Pr.,  444. 

Approved— 16  N.  W.  Rep.,  40. 

Cited  in— 63  N.  Y.,  279 ;  3  Park.,  14 ;  6  Park.,  359. 360. 


452*]    *McKEON  v.  WHITNEY. 

Action  for  Bent— Form  of— Removal  of  Assignee 
of  Lessee  for  Non-Payment  of  Rent — Subse- 
quent Action  for  Rent — Effect  of  Eviction — 
Release  to  Lessee  after  Assignment. 

The  lessor,  in  a  lease  for  a  term,  under  seal,  may 
maintain  debt  as  well  as  covenant  for  rent  in  arrear 
against  the  assignee  of  the  lessee. 

Where  the  demise  is  by  writing,  not  under  seal, 
debt  for  use  and  occupation  will  lie  against  the  as- 
signee of  the  lessee. 

Where  the  landlord  had  removed  the  assignee  of 
the  lessee  on  account  of  the  non-payment  of  rent, 
by  summary  proceedings  under  2  R.  S.,  512,  sec.  28, 
et  sea.,  held,  that  an  action  would,  nevertheless,  lie 
for  the  rent  which  had  become  payable  prior  to  such 
removal. 

An  eviction  of  the  tenant  by  the  lessor  does  not 
extinguish  the  rent  then  in  arrear,  though  it  sus- 
pends the  remedy  for  accruing  rent.  Per  Lott,  Sen- 
ator. 

Where  the  lessor  of  a  term  for  years  gave  the  les- 
see a  general  release  after  the  latter  had  assigned  the 
term,  and  after  rent  had  become  payable  from  the 
assignee ;  held,  that  such  release  did  not  bar  the  ac- 
tion against  the  assignee  for  such  rent. 

Citations— 4  Kent,  96 ;  Archb.  Land.  &  Ten.,  69,  70, 
140, 144. 148, 150, 155 :  Com.  Land.  &  Ten.,  425,  426,  431, 
433;  9  Pick..  52;  1  Saund.,  204,  and  n.  2,  241  c;  3  Co., 
22 ;  Str.,  1221 ;  1  Chit.  PI.,  by  Dunlap,  3d  Am.  ed.,  102, 
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112.  353 ;  1  Sel.  N.  P.,  by  Wheat.,  451 ;  4  Stark.  Ev., 
1511 ;  Woodf.  Land.  &  Ten.,  328 ;  Chit.  Cont.,  107 ;  2 
Chit.  PI.,  224 ;  6  T.  R.,  62,  and  n.  b ;  6  East,  348 ;  5 
Taunt.,  25 ;  1  Ad.  &  Ell.,  N.  S.,  850 ;  3  Bing.  N.  C..  508 ; 
2  Hill,  447,  449;  5  Hill.  488,  489 ;  9  Ad.  &  Ell.,  849 ;  6 
Hill,  507  :  1  Ashm.,  235 ;  4  Bing.  N.  C..  178 ;  Gilb.  Ev., 
by  Lofft,  335 ;  Bac.  Abr.,  tit.  Rent,  I ;  4  Cow.,  5bl ; 
Crui.  Dig.,  28,  tit.  Rents,  ch.  3,  sees.  1,  2. 

ON  error  from  the  Supreme  Court.  Whitney 
sued  Hugh  McKeon  in  the  court  below  in 
debt.  The  first  count  of  the  declaration  set  out 
a  lease  under  seal  of  a  lot  of  ground  for  a  term 
of  years  from  the  plaintiff  to  James  Ross  and 
Edward  M'Cormick,  reserving  rent,  and  al- 
leged, in  the  usual  form,  that  the  estate  of  the 
lessees  had  come  to  and  vested  in  the  defend- 
ant and  that  rent  had  subsequently  accrued. 
There  were  also  counts  for  use  and  occupation. 
Plea,  nil  debet.  On  the  trial  the  plaintiff  proved 
the  lease  declared  on,  and  gave  evidence  of 
possession  by  the  defendant  and  of  various  acts 
of  ownership  on  his  part  of  the  demised  prem- 
ises. The  plaintiff  also  gave  in  evidence  a  lease 
of  other  lots  not  under  seal,  executed  by  him- 
self as  lessor,  and  by  Reywood  and  Edward 
McKeon,  as  lessees;  and  gave  general  evidence 
like  that  above  referred  to,  to  show  that  the 
defendant  had  become  the  assignee  of  the  les- 
sees prior  to  the  accruing  of  the  rent  claimed 
under  this  lease.  This  last  mentioned  rent  he 
claimed  to  recover  under  the  counts  for  use  and 
occupation.  In  the  course  of  the  trial  the 
plaintiff  executed  a  general  release  to  Reywood, 
the  lessee  in  the  last  mentioned  lease,  and  ex- 
amined him  as  a  witness.  When  the  plaintiff 
rested  the  defendant 'moved  for  a  nonsuit,  on 
various  grounds,  and  among  others,  that  the 
action  of  debt  for  use  and  occupation  would 
*not  lie  for  the  rent  claimed  under  the  [*453 
last  mentioned  lease  ;  and  also  that  the  release 
of  Reywood  discharged  the  defendant  so  far  as 
regarded  the  rent  claimed  under  the  lease  to 
him  and  E.  McKeon.  The  motion  was  denied 
and  the  defendant  excepted.  The  defendant 
then  gave  in  evidence  proceedings  instituted  by 
the  plaintiff  under  the  provisions  of  the  Re- 
vised Statutes  concerning  "Summary  Proceed- 
ings to  Recover  the  Possession  of  Land,"  2  R. 
S.,  512,  sec.  28,  et  seq.,  by  which  it  appeared 
that  the  plaintiff  had  made  complaint  before  a 
justice  of  the  Marine  Court  against  the  de- 
fendant as  assignee  of  the  two  leases  referred 
to,  for  holding  over  after  default  in  the  pay- 
ment of  rent,  and  that  such  proceedings  were 
had  that  a  warrant  of  removal  was  issued  and 
executed  by  putting  the  plaintiff  into  the  pos- 
session of  the  lots  May  14,  1842.  The  rent 
claimed  in  this  suit  accrued  prior  to  the  time  of 
such  removal.  The  evidence  being  closed,  the 
defendant's  counsel  asked  the  judge  to  charge 
that  the  plaintiff  was  not  entitled  to  recover  on 
the  grounds  stated  in  respect  to  the  motion  for 
a  nonsuit,  and  on  the  further  ground  that  the 
removal  of  the  defendant  under  the  proceed- 
ings above  mentioned  canceled  and  annulled 
the  lease  and  precluded  a  recovery  against  the 
defendant  as  assignee.  The  defendant  insisted 
also  that  if  the  proceedings  before  the  justice 
of  the  Marine  Court  were  void  as  had  been 
suggested,  on  account  of  a  defect  in  the  proof 
of  the  service  of  the  summons  upon  the  tenant, 
that  the  removal  of  the  defendant  was  a  wrong- 
ful eviction  by  the  landlord  which  precluded 
him  from  recovering.  The  judge  refused  to 
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hold  or  charge  as  requested,  but  on  the  con- 
trary instructed  the  jury  that  the  plaintiff  upon 
the  evidence  given  was  entitled  to  recover,  and 
the  defendant  again  excepted.  The  jury  ren- 
dered a  verdict  for  the  plaintiff,  upon  which 
the  court  gave  judgment.  A  motion  for  a  new 
trial  was  made  and  argued  in  the  court  below; 
but  a  new  trial  was  denied.  In  the  opinion  de- 
livered on  that  occasion  by  Mr.  J.  Cowen,  the 
discussion  turned  principally  upon  the  matters 
of  fact  involved  in  the  case.  The  case  was  ar- 
gued here  by, 

454*]  *Mr.  J.  T.  Brady,  for  plaintiff  in  er- 
ror, who  maintained:  1.  That  debt  for  use  and 
occupation  would  not  lie  against  the  defendant 
for  the  rent  due  under  the  lease  to  Reywood 
and  E.  McKeon ;  2.  That  the  release  of  Rey- 
wood discharged  the  cause  of  action  ;  and  3. 
That  the  removal  of  the  defendant  from  the 
demised  premises  barred  a  recovery  against 
him  as  assignee,  whether  these  proceedings 
were  to  be  regarded  as  authorized  by  the  stat- 
ute, or  as  the  wrongful  act  of  the  plaintiff. 
Mr.  E.  Sanford,  for  defendant  in  error. 

Lott.  Senator.  [After  stating  the  facts  and 
examining  the  evidence  to  show  that  the  de- 
fendant had  been  proved  to  be  the  assignee  of 
the  lessees  in  both  leases.]  The  defendant  hav- 
ing thus  been  shown  to  be  an  assignee,  was  li- 
able to  the  plaintiff  in  an  action  of  debt  for  the 
rent  which  accrued  on  the  lease  specified  in  the 
first  count,  during  the  time  he  remained  pos- 
sessed of  the  term  thereby  demised.  Kent,  in 
his  Commentaries,  says  :  "  The  assignee  of  the 
lessee  is  liable  to  the  assignee  of  the  lessor  in  an 
action  of  debt  for  the  time  he  holds  ;  for  though 
there  is  no  privity  of  contract,  there  is  a  privity 
of  estate,  which  creates  a  debt  for  the  rent."  4 
Kent,  96.  And  Archbold  lays  down  the  rule 
that  if  the  lessee  have  assigned  his  term,  the 
lessor  or  assignee  of  the  reversion  may  have 
debt  or  covenant  against  the  assignee  of  the 
term.  Archb.  Land.  &  Ten.,  140  ;  see,  also, 
Com.  Land.  &  Ten.,  425,  426  ;  Rowland  v. 
Coffin,  9  Pick.,  52  ;  1  Saund.,  241  c;  Walker's 
case,  3  Co.,  22  ;  1  Chit.  PI.,  by  Dunlap,  3d  Am. 
ed.,  112  ;  Id.,  353  ;  Lekeuxv.  Nash,  Str.,  1221. 

It  is  also  well  settled  that  where  there  is  a 
demise  without  deed, the  landlord  may  recover 
an  equivalent  for  the  use  and  occupation  of  the 
demised  premises  by  an  action  of  debt.  Selwyn 
says:  "In  case  of  a  demise  not  by  deed,  the 
action  of  debt  for  use  and  occupation  has  been 
substituted  for  the  ancient  mode  of  declaring 
in  debt  for  rent."  1  Sel.  N.  P.,  by  Wheat.,  451. 
And  Mr.  Starkie,  in  his  work  on  Evidence,  lays 
down  the  rule  that  "debt  lies  for  use  and  occu- 
455*]  pation  generally  at  common  law,"  *but 
"assumpsii  for  use  and  occupation  depends 
upon  the  statute."  4  Stark.  Ev.,  1511;  see,  also, 
Woodf.  Land  &  Ten.,  328;  Chit.  Cont.,  107;  1 
Chit.  PI.,  102;  2  Id.,  224;  Wiltons  v.  Wingate, 
6  T.  R.,  62,  and  n.  b  ;  King  v.  Fraser,  6  East, 
348;  Egler  v.  Marsden,  5  Taunt.,  25.  This  ques- 
tion has  received  a  full  discussion  and  careful 
examination  in  Gibson  v.  Kirk,  1  Ad.  &  Ell., 
N.  8.,  850.  There  the  objection  was  taken  at 
the  trial  that  debt  for  use  and  occupation  did 
not  lie  where  there  was  an  actual  demise  ;  but 
it  was  overruled  by  Alderson,  B.,  and  his  de- 
cision on  a  motion  fora  new  trial  was  sustained. 
Ld.  Denman,  after  reviewing  the  cases,  con- 
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eludes  with  this  observation:  "When  the  courts 
once  established  that  debt  for  use  and  occupa- 
tion would  lie, no  sound  reason  can  be  assigned 
why  it  should  not  be  applied  to  all  cases  of  de- 
mise not  under  seal.as  it  undoubtedly  has  been 
for  a  long  series  of  years."  See,  also,  Wilkinson 
v.  Hall,  3  Bing.  (N.  C.).  508.  It  may,  therefore, 
be  considered  as  established  that  debt  for  use 
and  occupation  is  maintainable  under  such  cir- 
cumstances. 

This  rule  is  general,  and  there  is  no  ground 
for  the  position  urged  on  the  argument  that  it 
is  applicable  only  to  the  original  parties  to  the 
lease.  The  defendant,  in  this  form  of  action, 
is  charged  in  respect  to  his  occupation  merely, 
and  not  on  the  demise.  Com.  Land.  &  Ten., 
431,  433.  It  is,  indeed,  necessary  to  support 
the  action  that  the  relation  of  landlord  and  ten- 
ant should  be  established,  and  the  demise  may 
be  used  as  evidence  for  that  purpose.  By  it  the 
right  of  occupancy  is  given  to  the  lessee,  and 
this  right  is,  by  virtue  of  the  assignment,  trans- 
ferred to  the  assignee.  He  comes  into  the  place 
of  the  lessee  as  a  tenant  of  the  lessor,  with  all 
the  rights  and  liabilities  incident  to  the  rela- 
tion of  landlord  and  tenant  while  he  continues 
such  assignee.  Archb.  Land.  &  Ten.,  69,  70  ; 
see,  also,  Coles  v.  Marquand,  2  Hill,  447,  449  ; 
West  v.  Cartledge,5  Hill,  488.  489.  When, there- 
fore, he  enters  into  possession,  it  is  with  the 
permission  of  the  landlord,  and  there  is  no  rea- 
son in  principle  why  an  action  should  not  be 
maintained  against  him  for  his  use  and  occu- 
pation of  the  demised  premises  during  the  con- 
tinuance of  his  tenancy,  in  the  same  manner 
and  in  the  same  *form  as  if  he  had  been  [*456 
the  original  lessee.  Nor  does  the  distinction  re- 
ferred to  appear  to  be  supported  by  authority. 
Archbold,  on  the  contrary,  expressly  says  that 
the  action  will  lie  by  the  lessor  against  the  as- 
signee of  the  term,  pp.  148,  150,  and  I  have 
found  nothing  in  conflict  with  his  position.  In 
WUkins  v.  Wingate,  above  cited,  the  question 
arose  on  a  demurrer,  and  it  was  held  that  debt 
would  lie  for  use  and  occupation  generally  ; 
and  the  reasoning  of  Ld.  Denman  in  Gibson  v. 
Kirk  applies  as  well  to  an  occupation  by  an  as- 
signee as  by  the  original  lessee.  See,  also,  Ibbs 
v.  RicJiardson,  9  Ad.  &  Ell. ,  849,  where  the  ac- 
tion was  in  debt  against  an  assignee  of  a  term 
holding  over. 

Assuming  then  the  rule  to  be  general,  I  have 
no  doubt  of  the  defendant's  liability.  His  oc- 
cupation was  fully  established  by  the  evidence 
which  has  been  already  referred  to  for  the  pur- 
pose of  showing  him  an  assignee  of  the  terms 
demised. 

It  remains  then  to  be  considered  whether  the 
proceedings  under  the  statute,  by  which  the 
defendant  was  dispossessed,  barred  the  plaint- 
iff's right  of  recovery  for  the  rent  previously 
accrued.  This  question  was  distinctly  presented 
to  the  Supreme  Court  in  Hinsdale  v.  WJiite,  6 
Hill,  507.  The  whole  subject  was  elaborately 
and  very  ably  examined,  and  the  views  pre- 
sented by  the  court  appear  to  me  so  sound  and 
conclusive  that  any  effort  on  my  part  to  add  to 
their  force  would  be  futile.  It  is  sufficient  to 
say  that  I  concur  in  those  views  and  in  their 
construction  of  the  statute,  the  result  of  which 
is  declared  to  be  as  stated  by  President  King, 
of  a  like  statute  in  Pennsylvania,  that  "The 
landlord  undoubtedly  has  his  remedy  for  the 
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recovery  of  his  rent,  although  he  may  be  thus 
repossessed  of  his  property,  and  he  may  prose- 
cute it  as  he  could  any  other  claim  in  the  suit- 
able and  appropriate  forum."  Rubicumv.  Will- 
iams, 1  Ashm.,  235.  The  same  principle  is 
established  in  Hartshorne  v.  Watson,  4  Bing.  (N. 
C.),  178. 

There  is  no  color  for  treating  the  proceeding 
in  this  case  as  an  eviction  by  the  landlord  with- 
out legal  process.  The  officer  putting  him  in  pos- 
session acted  under  a  judicial  warrant,  regular 
on  its  face,  issued  by  an  officer  who  had  acquired 
4.57*]  jurisdiction  *of  the  subject-matter.and 
whose  judgment  cannot  be  collaterally  im- 
peached in  this  action,  and  for  whose  acts  the 
plaintiff  cannot  be  held  liable.  But  if  it  were 
otherwise,  it  would  not  affect  this  suit.  The 
fact  is  wholly  immaterial.  The  re-entry  did  not 
take  place  until  May  14,  1842,  which  was  after 
the  rent  in  question  became  due.  If.therefore, 
it  be  considered  an  eviction,  it  could  only  sus- 
pend the  accruing  rent,  and  did  not  discharge 
that  which  had  previously  accrued.  Salmon  v. 
Smith,  1  Saund  ,  204,  and  n,  2  ;  Gilb.  Ev.,  by 
Loft,  335  :  Bac.  Abr.,  tit.  Rent,  I;  Pendleton 
v.  Dyett,  4  Cow.,  581  ;  Archb.  Land.  &  Ten., 
144,  155;  Crui.  Dig.,  28,  tit.  Rents,  ch.  3,  sees. 
1,  2. 

In  the  course  of  the  trial,  Reywood,  one  of 
the  lessees  in  the  unsealed  lease,  was  released 
by  the  plaintiff  to  qualify  him  to  be  sworn  as 
a  witness,  and  it  was  thereupon  insisted  that 
this  act  discharged  the  defendant  from  his  lia- 
bility for  the  rent  mentioned  in  that  lease.  I 
am  of  opinion  that  no  such  effect  was  pro- 
duced. The  defendant  was  liable  only  on  ac- 
count of  the  privity  of  estate,  and  for  his  use 
and  occupation  of  the  premises.  That  liability 
was  entirely  distinct  from  that  of  Reywood, 
who  was  liable  only  on  his  contract. 

Upon  every  view  of  this  case  I  am  satisfied 
that  the  judgment  is  right,  and  ought  to  be  af- 
firmed. 

Spencer,  Senator,  also  delivered  a  written 
opinion  in  favor  of  affirming  the  judgment, 
upon  the  same  grounds  stated  in  the  opinion  of 
Senator  Lott. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present,  who  had  heard  the  argument, 
Tiz. :  the  PRESIDENT  and  Senators  Barlow,  Em- 
mons,  Hand,  Hard,  Johnson,  Lott,  Mitchell,  Por- 
ter, Sanford,  J.  B.  Smith,  S.  Smith,  Spencer, 
Talcott,  Wheeler  &ndWrighl  (16),  voted  in  favor 
of  affirmance. 

Judgment  affirmed. 

Eviction  of  tenant— Summary  proceedings— Effect 
as  to  accrued  and  accruing  rent.  Cited  in— 55  N.  Y., 
294 ;  30  Barb.,  386 ;  12  How.  Pr.,  63 ;  47  How.  Pr.,  477 ; 
35  Super.,  444 ;  3  E.  D.  8.,  21 ;  11  Leg.  Obs.,  316. 

General  release  of  lessee— Not  a  bar  to  action  for 
accrued  rent.  Cited  in— 38  Super.,  80 ;  2  Hilt.,  230. 

Also  cited  in— 6  Duer,  498  ;  4  E.  D.  S.,  341 ;  1  Hilt., 
461. 


458*]        *ARESON  v.  ARESON. 

Construction  of  Will  —  Phrase   "During  Life- 
time"— Qualifies  What. 

The  will  of  a  testator,  who  died  seised  and  pos- 
sessed of  real  and  personal  estate,  leaving1  a  wife 
and  children,  contained  a  clause  in  these  words :  "  I 
give  and  bequeath  unto  my  beloved  wife  all  my  real 
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estate,  one  clock,  and  the  interest  of  five  hundred 
dollars  during  her  lifetime ;"  and  other  parts  of  the 
will  disposed  of  the  residue  of  the  property  among 
the  children,  but  the  real  estate  was  not  again  men- 
tioned. Held,  that  the  words  "during  her  lifetime" 
qualified  all  the  subjects  antecedently  mentioned  in 
the  sentence,  and  that  the  widow,  consequently, 
took  an  estate  for  life  only  in  the  lands. 

Citations— Cowp.,  235 ;  1  Bro.,  C.  C.,  441 ;  Willes, 
141 :  3  T.  R.,  83, 86 ;  2  Bos.  &  P.,  247  ;  23  Wend. .  452 ;  1 
K.  S.,  748,  sec.  1 ;  7  Ves.,  369 ;  4  T.  E.,  65,  66. 

ON  error  from  the  Supreme  Court.  John  R. 
Areson  prosecuted  Benjamin  R.  Areson  in 
the  court  below  in  ejectment,  for  one  undi- 
vided fifth  part  of  certain  lands  in  Flatbush,  in 
the  County  of  Queens.  The  jury  found  a  spe- 
cial verdict,  and  the  court  rendered  judgment 
for  the  defendant.  For  a  statement  of  the  facts 
and  the  opinion  of  the  Supreme  Court,  see  5 
Hill,  410.  In  order  to  understand  the  discus- 
sion here  it  will  be  sufficient  to  state  that  the 
plaintiff  claimed  title  as  one  of  the  heirs  at  law 
of  Benjamin  Areson,  deceased, who  died  seised 
in  1841,  having  shortly  before  his  death  made 
his  will,  containing  the  following  clause: 
' '  Second.  I  give  and  bequeath  unto  my  beloved 
wife,  Mary,  all  my  real  estate,  one  clock,  and 
the  interest  of  five  hundred  dollars  during  her 
lifetime."  The  remainder  of  the  will  contained 
sundry  dispositions  of  personal  estate,  which 
are  sufficiently  stated  in  the  opinions  given  in 
this  court;  but  no  further  notice  was  taken  of 
the  testator's  lands.  The  widow  died  in  1842, 
and  unless  she  took  an  estate  in  fee  under  the 
will,  the  plaintiff  was  entitled  to  recover. 

Messrs.  W.  J.  Cogswell  and  D.  Wood, 
for  plaintiff  in  error. 

Mr.  J.  W.  Gerard,  for  defendant  in  error. 

Barlow,  Senator.  In  considering  this  case, 
both  the  Supreme  Court  and  the  defendant's 
counsel  seem  to  render  the  uncertainty  of  the 
*law  more  uncertain,  by  resorting  to  [*459 
the  speculative  and  uncertain  rules  of  gram 
mar. 

It  would  appear  as  if  the  law  of  the  land  and 
the  principles  of  grammatical  construction 
were  identical;  for  if  we  wish  to  know  the  law 
governing  a  will,  we  are  told  to  look  for  the 
intent  of  the  testator;  and  if  we  would  be  in- 
structed how  to  parse  and  punctuate  the  same 
document  according  to  the  rules  of  syntax,  we 
should  be  directed  first  to  seek  the  meaning  of 
the  testator.  Punctuation  determines  nothing. 
It  is  true  that  by  it  sentences  are  assorted,  and 
the  intent  is  more  readily  presented  to  the  eye; 
or  it  may  be  it  is  entirely  perverted  and  de- 
stroyed. All  depends  upon  the  intent  of  the 
writer.  Intent  is  everything;  and  very  little 
reliance  should  be  placed  upon  the  capricious 
rules  of  grammar.  By  traveling  this  road  to 
declare  and  carry  out  the  law  of  the  land,  we 
associate  in  one  grand  group  of  oracles,  not 
only  the  profound  jurists  of  former  and  pres- 
ent ages,  but  also  the  grammarians  and  critics 
of  the  present  day,  with  all  their  learning  in 
regard  to  commas,  semicolons,  etc.;  and  the 
strife  comes  up  between  the  schools  of  Coke 
and  Murray.  The  learned  Chief  Justice  in  his 
opinion  says:  "  The  grammatical  construction 
of  the  language  proves  the  claim  of  the  plaint- 
SflF  "  If  by  this  he  means  that  the  grammatical 
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construction  of  the  will  carries  out  the  true  in 
tent  of  the  testator,  then  there  can  be  no  question 
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AS  to  the  law,  if  we  agree  with  him  in  this  view. 
If  the  clause  ran  thus:  "  I  give  to  my  wife  all 
my  real  estate,  one  clock  and  the  interest  of 
five  hundred  dollars  during  her  lifetime,"  it 
seems  very  plain  that  all  would  agree  that  only 
a  life  estate  was  given.  The  language  would 
not  be  broken  by  any  punctuation,  and  the 
mind  would  not  be  arrested  by  any  philological 
speculations.  But  it  is  said  that  a  comma  is 
used  after  the  word  "clock,"  and  that  the 
words  of  limitation  have  reference  back  only 
to  the  first  preceding  antecedent,  the  interest 
of  $500.  But  certainly  no  rules  of  grammar 
will  justify  any  such  view.  The  words  of  lim- 
itation refer  to  all  the  antecedents, as  the  easiest 
sense  to  the  reader,  and  this  is  the  sense  which 
should  govern  us.  But  to  carry  out  the  con- 
struction given  by  the  Supreme  Court,  there 
46O*]  *should  be  a  conjunction  after  the 
word  "estate,"  to  arrest  the  further  continua- 
tion of  the  same  sense  beyond  the  word  "clock;" 
and  then  commence  the  limited  and  new  sense 
by  another  conjunction, with  different  punctu- 
ation or  no  punctuation  at  all;  thus,  "  I  give 
to  my  wife  all  my  real  estate  and  one  clock, 
and  the  interest  of  five  hundred  dollars  during 
her  lifetime." 

Thus  much  for  the  grammatical  construc- 
tion of  the  sentence,  which  I  think  is  obviously 
against  the  views  of  the  Supreme  Court. 

But  there  are  some  other  considerations  bear- 
ing upon  the  subject.  The  widow  would,  by 
law,  if  no  will  had  been  made,  have  had  a  life 
estate  and  no  more  in  one  third  of  the  real  es- 
tate. We  may  well  suppose  that  the  testator 
thought  best  to  let  her  have  the  use  of  it  all — 
the  clock  in  the  homestead  and  the  interest  of 
$500  during  her  lifetime,  and  on  her  decease  to 
have  it  go  to  his  heirs. 

I  am,  therefore,  of  the  opinion  that  she  took 
only  a  life  estate  in  the  lands  devised,  and  that 
the  judgment  of  the  Supreme  Court  should  be 
reversed. 

Hard,  Senator.  The  words  in  the  will  in 
•question  necessary  to  be  considered  in  deter- 
mining this  case,  are  the  following:  "  I  give 
and  bequeath  unto  my  beloved  wife,  Mary,  all 
my  real  estate,  one  clock,  and  the  interest  of 
five  hundred  dollars  during  her  life."  The 
question  is,  whether  Mary  Areson,  the  wife  of 
the  testator,  takes  a  life  estate  or  a  fee  simple 
in  the  real  property.  The  court  below  held 
that  she  took  the  latter  estate.  I  agree  with 
the  learned  justice  who  delivered  the  opinion 
of  the  court  below,  that  "  The  grammatical 
construction  of  the  language  proves  the  claim 
of  the  plaintiff."  But  when  he  says,  "I  think 
the  words  '  during  her  lifetime,'  should  be  re- 
stricted in  their  application  to  the  last  preced- 
ing subject,  '  the  interest  of  five  hundred  dol- 
lars,' "  I  think  he  does  violence  not  only  to  the 
plainest  rules  of  grammar,  but  to  the  common 
rules  of  construction.  Having  arrived  at  the 
true  grammatical  construction  of  the  instru- 
ment, the  presumption  is  that  we  have  discov- 
ered the  intention  of  the  testator;  and  any  fur- 
461*]  ther  speculation  is  precluded,  *unless 
it  appears  by  the  context  or  otherwise  that 
such  intention  is  repugnant  to  sound  policy  or 
some  well  settled  rule  of  law.  It  is  not  pre- 
tended that  any  such  repugnance  exists  in  this 
•case.  On  the  contrary,  this  construction  har- 
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monizes  with  a  sense  of  common  justice,  and 
with  the  almost  universal  rule  of  distribution 
of  property  in  this  country.  It  will  be  seen 
that  this  rule  is  by  no  means  disregarded  by 
the  testator  in  the  distribution  of  the  personal 
estate.  Equality  is  conscientiously  observed 
in  every  part  of  the  will.  The  policy  of  the 
law  in  this  country  as  well  as  in  England  fa- 
vors the  descent  of  property  of  the  intestate  to 
the  heir;  and  the  right  to  make  a  will  is  a  priv- 
ilege of  the  testator.  That  the  intention  of  the 
testator  is  to  give  to  the  property  a  different 
direction  from  that  prescribed  by  the  common 
rules  of  descent,  is  a  fact  not  to  be  implied  but 
affirmatively  made  out,  or  clearly  expressed  in 
the  will.  Roe  v.  Blackett,  Cowp.,  235;  1  Bro., 
Ch.,  503.  The  intent  to  exclude  the  heir  must 
be  clear  and  manifest.  Moone  v.  Heaseman, 
Willes,  141.  And  that  intent  must  be  collected 
from  the  words  used,  and  not  from  conjecture. 
Hay  v.  Earl  of  Coventry.  3  T.  R,  83,  86;  Moor 
v.  Denn,  2  Bos.  &P.,  247;  W/watonv.  Andreas, 
23  Wend.,  452.  If  the  doctrine  contended  for 
by  the  defendant  and  sustained  by  the  court 
below  be  true,  then  the  operation  of  the  will  is 
to  disinherit  the  heirs,  a  conclusion  not  to  be 
inferred  from  doubtful  terms,  but  requiring 
unequivocal  language.  The  interpretation  of 
the  clause  upon  which  this  question  arises  au- 
thorizes no  such  inference,  but  the  whole  de- 
vise taken  together  warrants  the  conclusion 
that  the  testator  intended  to  devise  to  his  wife 
a  life  estate  only.  The  judgment  should,  there- 
fore, be  reversed. 

Johnson.  Senator.  Since  the  adoption  of 
the  Revised  Statutes;  words  of  inheritance  are 
not  necessary  in  a  grant  or  devise  to  pass  all 
the  estate  or  interest  of  the  grantor  or  testator, 
in  real  estate;  but  such  estate  or  interest  shall 
pass,  "unless  the  intent  to  pass  a  less  estate  or 
interest,  shall  appear  by  express  terms,  or  be 
necessarily  implied  in  the  terms  of  such  grant." 
1  R.  S.,  748,  sec.  1.  If  the  punctuation  of  the 
clause  of  the  will  according  to  *the  [*462 
printed  case  be  disregarded  as  too  unstable  a 
foundation  on  which  to  ground  a  legal  decis 
ion,  then  the  express  terms  of  the  will  are, 
that  only  a  life  estate  in  the  premises  passed 
to  Mrs.  Areson,  the  widow.  I  do  not  feel  will- 
ing to  rest  my  opinion  upon  the  placing  of  a 
comma  in  this  sentence,  which  mayor  may  not 
have  been  put  there  by  the  draftsman  of  the 
will,  and  if  inserted  by  him.  may  have  been 
done  with  or  without  the  knowledge  of  the 
testator.  It  certainly  cannot  be  pretended  that 
the  testator  meant  to  designate  his  wishes  by 
such  fragile  proof,  especially  when  it  is  con- 
sidered that  this  sign  could  have  easily  been 
removed  from  one  part  of  the  sentence,  and 
re-inserted  in  another,  as  interest  might  dic- 
tate. The  plainest  rules  of  grammatical  con- 
struction require,  that  the  qualifying  words, 
"  during  her  lifetime,"  at  the  termination  of 
the  sentence,  should  be  repeated  with  each 
substantive  antecedent.  If  we  look  to  other 
parts  of  the  will  to  ascertain  the  intent  of  the 
testator  respecting  the  disposition  of  his  real 
estate,  there  will  be  found  nothing  to  enlight- 
en the  mind.  It  is  true,  conjectures  may  arise 
as  to  the  reason  of  mention  being  subsequently 
made  of  the  personal,  and  not  of  the  real  es- 
tate. But  the  same  conjectures  may  be  raised, 
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why  the  testator  did  not  add  words  of  inherit- 
ance after  the  words  "all  my  real  estate,"  or 
some  other  explanatory  words,  if  it  was  his  in 
tention  that  his  wife  should  take  a  fee.  Again ;  it 
would  seem  strange  that  the  testator  should,  in 
the  same  sentence,  make  a  devise  for  life  and  in 
fee  without  adding  different  qualifying  words. 
But  abandoning  conjecture.and  reflecting  that 
a  somewhat  aged  man  might  reasonably  confide 
to  his  wife  the  ultimate  disposition  of  his  real 
estate,  when  he  was  at  the  same  time  particu- 
lar in  disposing  of  his  personal  property,  it 
will  be  found  that  the  authorities  are  clear  that 
no  intendment  can  be  made  contrary  to  the 
plain  and  usual  sense  of  the  words  of  a  will, 
unless  other  parts  of  it  show  that  the  testator 
could  not  have  intended  that  the  language 
should  have  its  ordinary  operation.  7  Ves., 
369.  Again  ;  in  Moone  v.  Heaseman,  Willes, 
141,  it  is  laid  down  that  "  The  intent  of  the  tes- 
tator ought  to  appear  plainly  in  the  will  itself, 
otherwise  the  heir  shall  not  be  disinherited." 
Upon  these  salutary  principles,  long  established 
463*]  *in  the  construction  of  wills,  and  find- 
ing nothing  in  the  whole  instrument  under 
consideration  upon  which  to  base  a  reasonable 
opinion  that  the  testator  intended  his  wife  to 
take  a  fee  in  his  real  estate,  I  feel  myself  com- 
pelled to  differ  from  the  Supreme  Court  and 
to  vote  for  a  reversal  of  the  judgment.  The 
plaintiff  is  entitled,  upon  the  special  verdict,  to 
judgment  for  one  fifth  of  the  premises  de- 
scribed in  the  declaration. 

Porter,  Senator.  A  case  of  not  unfrequent 
occurrence  is  here  presented,  in  which  the 
court  is  required  to  declare  the  meaning  of  the 
testator,  where  by  his  will  he  has  failed, through 
the  ignorance  or  carelessness  of  his  scrivener, 
to  express  in  plain  and  explicit  terms  the-dis- 
position  of  his  estate.  The  rules  for  the  guid- 
ance of  courts  are  well  established,  and  appear 
at  the  present  day  to  furnish  no  matter  of  con- 
troversy. It  is  in  the  application  of  those  rules 
to  the  ever- varying  facts  of  cases,  that  the  ad- 
vice of  counsel  and  the  judgments  of  courts 
are  so  often  found  to  differ.  All  authorities 
concur  in  this,  that  the  intention  of  the  testa- 
tor shall  control  in  the  construction  of  a  will; 
and  that  that  intention  must  be  gathered  from 
the  language  of  the  will,  and  of  the  whole 
will,  taken  in  connection  with  the  subject  mat- 
ter of  the  devise,  and  the  objects  of  the  testa- 
tor's bounty.  On  this  point  the  Revised  Stat- 
utes are  supposed  to  speak  the  general  lan- 
guage, and  to  carry  out  the  general  intention 
of  testators,  where  they  declare  that  every  de- 
vise of  real  estate  shall  pass  all  the  interest 
that  the  devisor  had  therein,  unless  by  express 
terms  or  necessary  implication,  it  shall  appear 
that  he  intended  to  pass  a  less  interest.  1  R. 
S.,  748,  sec.  1.  This  provision  is  based  upon 
the  supposition,  which  is,  doubtless,  well 
founded,  that  whenever  a  devisor  intended  to 
give  a  less  interest  in  any  part  of  his  real  es- 
tate than  he  had,  he  would  be  much  more 
careful  to  make  that  intent  manifest  from  the 
language  he  would  use,  than  when  he  intend- 
ed to  devise  his  whole  interest. 

The  solicitude  generally  manifested  by 
courts  to  protect  the  interest  of  heirs  at  law, 
whenever  a  technical  objection  could  be  made 
available  for  that  purpose,  or  a  plausible  doubt 
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of  the  intention  *of  the  testator  could  [*464 
be  suggested,  has  probably  caused  the  statu- 
tory provision  to  be  made,  by  which  the  rights- 
of  heirs  as  such  are  devested  of  all  special  pro- 
tection and  preference.  It  must,  therefore, 
now  appear  from  the  language  of  the  will,  that 
the  testator  had  the  interest  of  the  heirs  in  his 
mind;  and  that  he  designed,  when  devising 
his  real  estate  to  another  than  his  heirs,  that 
the  remainder  of  his  estate  in  the  real  proper- 
ty devised,  after  satisfying  the  particular  de- 
vise of  less  than  his  whole  interest,  should  go- 
to his  heirs.  The  legal  presumption  is  that> 
when  a  testator  devises  less  than  his  whole  in- 
terest, he  knows  that  the  law  gives  the  remain- 
der to  his  heirs. 

In  the  will  before  us,  the  testator  first  di- 
rects his  executors  to  pay  all  his  just  debts r 
and  then  devises  to  his  wife  "  all  his  real  es- 
tate." The  remainder  of  the  will  is  occupied 
exclusively  in  the  disposition  of  his  personal' 
property.  There  is  nothing  in  the  whole  will, 
except  that  single  clause,  that  shows  that  the 
testator  had  any  real  estate.  It  is,  therefore, 
clear  that  the  testator  did  not  intend  to  give 
any  directions  in  respect  to  any  interest  in  his- 
real  estate  not  devised  to  his  wife.  In  regard 
to  his  personal  property  he  was  particular,"  not 
only  to  give  certain  specific  portions  to  each  of 
his  children,  and  the  remainder  to  be  equally 
divided  between  them;  but  he  directed  his  ex- 
ecutors to  place  at  interest  on  landed  security 
the  portions  of  his  personal  property  be- 
queathed to  his  two  married  daughters,  for 
their  use  during  their  lives,  and  after  their 
deaths  to  be  equally  divided  between  their 
children.  This  shows  that  when  he  bequeathed 
an  interest  for  life  in  his  personal  property,  he 
took  care  to  dispose  of  the  remainder. 

The  clause  in  the  will  that  has  occasioned 
this  controversy  is  this:  "  I  give  and  bequeath 
unto  my  beloved  wife,  Mary,  all  my  real  es- 
tate, one  clock,  and  the  interest  of  "five  hun- 
dred dollars  during  her  lifetime."  The  plaint- 
iff contends  that  the  qualifying  phrase  at  the 
conclusion,  "during  her  lifetime,"  applies  tc- 
each  member  of  the  sentence,  and  gave  to  the 
widow  only  a  life  estate.  This  is  the  only 
question  in  the  case.  It  cannot  be  disputed 
that  a  grammatical  construction  of  the  sentence 
will  require  us  to  determine  that  she  took  only 
a  life  estate.  But  in  ^examining  wills  [*465 
to  discover  the  true  intention  of  testators, 
courts  are  bound  to  disregard  the  rules  of 
grammar,  where  an  adherence  to  them  will  vio- 
late the  meaning  of  the  testator.  A  very  slight 
alteration  of  this  sentence,  as  by  introducing- 
the  word  "  and"  before  "  one  clock,"  so  that  it 
would  read  "  I  give  to  my  beloved  wife  all 
my  real  estate,  and  one  clock  and  the  interest 
of  five  hundred  dollars  during  her  natural  lif  e;" 
and  then  the  grammatical  construction  would 
give  her  a  fee.  The  legal  construction  of  will& 
should  not  depend  upon  a  matter  of  so  little 
importance. 

In  Doe  v.  Martin,  4  T.  R.,  65,  66,  Ld.  Ken- 
yon  says:  "  Courts  of  law,  in  construing  Acts- 
of  Parliament  and  deeds,  must  read  them  with 
such  stops  as  will  give  effect  to  the  whole. "" 
And  he  applies  the  rule  to  a  deed  of  settle- 
ment where  the  language  is  this:  "To  the  use 
of  all  and  every  child  or  children,  equally, 
share  and  share  alike,  to  hold  the  same,  if 
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more  than  one,  as  tenants  in  common,  and  not 
as  joint  tenants,  and  if  but  one  child,  then  to 
such  only  child,  his  or  her  heirs  or  assigns  for- 
ever." The  question  was,  whether  the  chil- 
dren, there  being  several,  took  a  fee.  The 
grammatical  construction  would  require  that 
the  words  of  limitation  at  the  close  of  the  sen- 
tence should  be  applied  to  the  immediately 
next  preceding  word,  "child."  If  so,  then 
the  children  took  but  a  life  estate.  Still  the 
court  decided,  that  for  the  purpose  of  carry- 
ing out  the  intention  of  the  parties  to  the  deed 
of  settlement,  they  would  disregard  the  rules 
of  grammar,  and  connect  the  words  of  inher- 
itance with  the  words  "child  or  children"  in 
another  part  of  the  sentence,  by  reading  the 
intermediate  clause  as  in  a  parenthesis  ;  and 
that,  although  it  read  "his  or  her,"  in  the 
singular  number,  instead  of  "his,  her  or  their." 
This  is  a  much  stronger  instance  of  such  dis- 
regard of  grammatical  rules  than  is  necessary 
to  give  the  widow  in  this  case  a  fee.  If  instead 
of  a  comma  after  the  word  "clock,"  there 
should  be  put  a  colon,  then  the  words  "dur- 
ing her  lifetime"  would  apply  to  the  interest 
of  the  money  only.  From  the  perusal  of  the 
whole  will,  I  cannot  resist  the  conclusion,  that 
the  testator  intended  that  his  wife  should  take 
a  fee  in  his  real  estate  ;  and  as  it  does  not  ap- 
466*]  pear  by  the  express  terms  *of  the  will, 
as  I  read  it,  nor  by  necessary  implication,  that 
the  testator  intended  she  should  take  an  estate 
less  than  a  fee,  that  being  the  estate  he  had  in 
the  premises,  I  think  she  took  a  fee,  and  con- 
sequently that  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 

Spencer,  Senator.  The  Chief  Justice  of  the 
Supreme  Court  has  truly  said  that  "the  gram 
matical  construction  of  the  language  proves 
the  claim  of  the  plaintiff;"  and  he  cites  author- 
ities which  well  sustain  him.  I  agree  also  with 
the  Chief  Jmtice  that ' '  We  must  seek  for  the 
intention  of  the  testator  by  considering  the 
nature  of  the  subjects  which  he  had  in  his  mind, 
as  well  as  the  order  in  which  they  are  men- 
tioned." No  one  can  deny  that  the  nature  of 
the  subjects  mentioned  equally  admits  of  a 
qualified  as  well  as  an  absolute  gift.  "All  my 
real  estate,"  may  be  given  in  fee  or  for  life; 
"  one  clock  "  may  be  given  absolutely  or  for 
life,  and  the  "interest  of  five  hundred  dollars" 
may  be  given  for  a  limited  period,  as  one  year, 
or  for  life.  Indeed,  it  seems  to  me  that  if  the 
interest  of  $500  had  been  the  only  subject 
mentioned  in  this  clause  of  the  will,  that  its 
true  interpolation,  without  the  words  "during 
her  lifetime,"  would  be  that  it  was  so  long 
payable,  and  not  for  any  shorter  period.  These 
qualifying  words,  therefore,  only  express  that 
which,  without  them,  the  law  would  imply  in 
respect  to  this  subject.  Without  them  there 
is  no  doubt  but  that  the  widow  would  have 
taken  a  fee  in  the  land,  and  an  absolute  title  to 
the  clock.  If  they  relate  to  these  subjects  also, 
then  the  duration  of  her  title  and  right  is  the 
same  in  respect  to  all  the  subjects  mentioned 
in  this  clause  of  the  will.  This  it  seems  to  me 
is  the  grammatical,  legal  and  natural  interpre- 
tation of  the  language  of  the  will.  The  in- 
tent of  the  testator  to  exclude  the  heir  must 
be  clear  and  manifest,  and  must  be  collected 
from  the  language  employed  and  not  from 
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conjecture.  On  a  careful  perusal  of  the  will, 
I  have  been  unable  to  find  any  such  intention 
expressed,  and  I  do  not  feel  at  liberty  to  imply 
such  intention  from  the  fact  that  the  real  es- 
tate is  nowhere  else  mentioned  in  the  will,  and 
that  the  personal  estate  is  carefully  bequeathed. 
If  we  are  at  liberty  to  *indulge  in  con-  [*467 
jecture  we  may  suppose  that  the  testator  was- 
satisfied  to  allow  the  statute  regulating  de- 
scents to  declare  the  equal  rights  of  his  chil- 
dren. But  we  are  not  thus  at  liberty.  The 
will  operates  as  a  conveyance,  and  must  de- 
pend upon  its  language  for  its  interpetation 
and  effect. 

This  case  may  not  be  free  from  doubt  and 
difficulty;  but  for  this  very  reason  the  heirs  at 
law  should  not  be  excluded,  and  the  estate 
should  be  allowed  to  descend  equally  to  them. 

The  judgment  of  the  Supreme  Court  should, 
in  my  opinion,  be  reversed,  and  judgment 
should  be  given  for  the  plaintiff  upon  the  spe- 
cial verdict. 

Wright,  Senator.  Upon  the  best  consid- 
eration I  have  been  enabled  to  give  the  lan- 
guage of  this  will,  I  cannot  concur  in  the  con- 
clusion of  the  Supreme  Court.  It  is  a  case  in 
which  no  essential  aid  or  help  can  be  derived 
from  books  or  adjudged  cases;  and,  in  general, 
I  am  unwilling  to  subject  the  intention  of  a, 
testator,  who  has  employed  plain  intelligible 
words  to  express  such  intention,  to  the  uncer- 
tain test  of  adjudged  cases,  arising  upon  dif- 
ferent language  and  attended  with  different 
circumstances  in  the  condition  and  property 
of  the  testator.  When  the  courts  have  passed 
upon  the  meaning  of  particular  words  in  a 
will,  every  testator  is  presumed  to  use  such 
words  in  reference  to  their  legal  signification; 
and  in  interpreting  the  language  of  a  testator 
who  has  employed  such  terms,  judges  and 
courts,  for  the  sake  of  harmony  and  security 
in  the  disposition  of  real  estate,  will  rigidly 
adhere  to  the  adjudged  construction.  But  to 
attempt  to  seek  out  the  mind  of  a  man,  who 
sits  down  to  the  solemn  duty  of  making  a  dis- 
position of  his  own  property,  by  resorting  to 
the  judgment  of  a  court,  in  a  case  not  precise- 
ly parallel  in  all  its  facts  and  circumstances, 
is  making  the  intention  of  the  testator  subject 
to  the  presumed  intention  of  some  other  per- 
son. The  intention  is  to  govern,  and  that  in- 
tention must,  in  all  cases  when  the  language  is 
unambiguous  and  plain,  be  gathered  from  the 
will  itself.  The  judge  who  sits  in  judgment 
upon  the  act  of  a  testator,  places  himself  in 
the  position  and  circumstances  of  such  testa- 
tor, so  far  as  his  written  *declaration  [*46& 
will  enable  him  to  do  it ;  and  even  then  it  is  a 
hazardous  duty,  to  speak  for,  and  over  again, 
what  has  been  said  years  before  by  the  dying 
man.  In  this  case  the  whole  difficulty  lies  in 
giving  effect  to  the  concluding  words  of  the 
sentence  in  this  devise,  "during  her  lifetime." 
Do  they  apply  to  the  entire  preceding  part  of 
the  devise,  or  must  they  be  limited  to  the  last 
antecedent,  "  the  interest  of  five  hundred  dol- 
lars ?  "  The  grammatical  construction  of  the 
sentence  admits  of  no  doubt;  and  so  the 
learned  judge  admits  in  his  opinion.  It  clear- 
ly makes  the  words  "during  her  lifetime" 
qualify  the  preceding  sentence,  and  embraces 
as  well  the  real  estate  and  clock  as  the  interest 
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of  the  $500.  It  may  not  be  usual  and  perhaps 
may  be  regarded  as  very  singular,  that  a  man 
should  create  a  life  estate  in  a  clock.  Yet  I 
am  not  at  liberty  to  say  that  this  old  man  had 
not  received  this  old  timepiece  from  his  ven- 
erable parent  and  that  he  regarded  it  as  a  part 
and  parcel  of  that  inheritance  which  should 
"be  preserved  and  continued  in  his  family  un- 
til old  age  and  use  rendered  it  unfit  for  its  cus- 
tomary resting  place  behind  the  door,  and 
that  he  was  willing  to  confide  this  family  relic 
to  his  widow  while  she  survived  her  aged  com- 
panion, and  then  it  should  again  serve  to  tick 
away  another  generation  with  some  other 
members  of  his  family.  This  is  not  an  im- 
probable version  of  the  testator's  thoughts  as 
he  included  the  clock  in  the  devise  to  his  wife. 
And  being  entirely  reconcilable  with  his  lan- 
guage, as  to  the  real  estate  and  interest  money, 
it  can  be  adopted  without  doing  violence  to  ei- 
ther intention  or  words.  It  may  not  be  strict- 
ly a  legal  presumption  that  every  man  under- 
stands grammar,  as  it  certainly  is  not  true  that 
every  man  who  draws  a  will  or  writes  a  book 
•does  frame  his  sentences  with  strict  grammat- 
ical accuracy.  But  when  a  man  has  so  con- 
structed a  sentence,  that  its  proper  interpreta- 
tion can  only  be  satisfied  by  adopting  the 
strict  grammatical  construction,  it  is  a  fair  and 
just  assumption  that  he  who  so  framed  his 
language  well  understood  its  purport  and  ef- 
fect. In  this  case  the  testator  has  employed 
language  which,  in  its  grammatical  sense,  ful- 
ly sustains  the  idea  that  he  intended  to  give  a 
life  estate  to  his  wife  in  both  his  real  and  per- 
sonal estate;  and  we,  I  think,  should  assume 
469*]  *that  he  well  understood  the  force  of 
the  language  employed  in  connection  with  all 
the  objects  of  his  bounty  to  his  wife. 

This  construction  is  also  in  accordance  with 
a  just  and  equitable  as  well  as  humane  dispo- 
sition of  his  property.  He  was  desirous  of 
making  ample  provision  for  his  wife  during 
her  life.  She  was  to  enjoy  the  entire  use  and 
profits  of  his  real  estate,  and  in  the  absence  of 
any  evidence  as  to  its  value,  I  assume  that  such 
yearly  use  together  with  the  interest  of  $500 
annually  would  make  a  liberal  provision  for 
the  declining  years  of  his  aged  companion.  He 
had  five  children,  and  among  them  were  three 
daughters;  two  were  married  and  one  single. 
To  these  he  devises  in  equal  portions  the  resi- 
due of  his  personal  estate,  and  leaves  the  law 
of  descents  to  dispose  of  the  real  estate  after 
the  death  of  his  wife;  thereby  ultimately  secur- 
ing to  his  entire  family,  an  equal  participation 
in  his  estate.  I  am  for  a  reversal  of  the  judg- 
ment of  the  Supreme  Court. 

Van  Schoonhoven,  Senator.  I  am  of  the 
opinion  that  by  the  will,  an  estate  in  fee  ab- 
solute was  given  to  the  wife,  in  the  whole  of 
the  real  estate.  The  considerations  which  bring 
me  to  this  conclusion  are  as  follows,  to  wit: 

First,  because,  while  there  is  an  unquestion- 
able and  clear  grant  or  devise  of  "  all  the  real 
•estate  "  of  the  testator,  in  the  clause  of  the  in- 
strument above  quoted,  there  are  no  express 
terms  therein  declaring  or  indicating  an  intent 
to  pass  any  estate  or  interest  less  than  an  es- 
tate in  fee;  nor  can.  any  such  intent  be  "  nec- 
essarily implied  "  in  the  terms  of  the  grant.  1 
H.  S.,  748,  sec.  1.  In  my  view,  the  words  "dur- 
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ing  her  life,"  at  the  end  of  the  clause,  have 
reference  clearly  to  the  preceding  words,  "and 
the  interest  of  five  hundred  dollars,"  and  to 
these  only.  I  judge  so,  first,  because,  if  we 
disconnect  the  said  words  "during  her  life" 
from  those  immediately  antecedent,  and  ap- 
ply them  to  the  clause  generally,  so  as  to  em- 
brace real  estate,  clock,  and  interest,  we  must 
suppose  the  testator  to  have  given  an  uncertain, 
indefinite,  and  unascertainable  amount  of  in- 
terest, which  bequest  of  interest,  if  not  void  at 
law  for  uncertainty,  might  be  so  interpreted  by 
the  executors  of  the  estate,  or  by  the  courts,  as 
to  be  rendered  *just  about  equivalent  [*47O 
to  no  bequest  of  interest  money  or  cash,  at  all. 
And,  secondly,  because  I  think  the  punctua- 
tion, or  grammatical  division,  of  the  whole 
clause  in  question,  very  strongly,  if  not  neces- 
sarily, indicates  it  to  have  been  the  understand- 
ing and  intent  of  the  testator,  that  the  bequest 
for  life  should  be  restrictive  only  as  to  such 
interest.  The  construction  contended  for  by 
the  plaintiff  in  error  would  compel  us  to  in- 
terpret the  clause  under  consideration  as  though 
it  were  thus  written,  to  wit:  "  I  give  and  be- 
queath unto  my  beloved  wife,  Mary,  during 
her  lifetime,  all  my  real  estate,  one  clock,  and 
the  interest  of  five  hundred  dollars."  Had  the 
clause  been  thus  expressed,  we  might  have 
conjectured,  fancied,  "guessed,"  as  to  its  mean- 
ing; but  by  no  possible  means,  either  from 
anything  within  or  without  the  will,  could  we 
have  at  all  satisfied  ourselves  as  to  the  amount 
of  interest  intended  to  be  bequeathed.  All  we 
should  have  been  able,  with  any  degree  of 
confidence,  to  say,  would  be,  that  he  had  given 
some  amount,  during  the  life  of  the  widow. 
Interest  for  any,  even  a  moment  of  time,  would 
have  satisfied  the  bequest.  It  may  be  said, 
that  the  construction  contended  for  by  the  de- 
fendant in  error  may  be  open  to  the  very  same 
objection.  I  think  not.  By  an  unprejudiced, 
impartial,  reasonable,  common  sense  interpre- 
tation of  the  language,  as  it  stands  in  the  will 
— "  the  interest  of  five  hundred  dollars  during 
her  lifetime  " — would  give  nothing  more  or  less 
than  the  annual  interest  upon  that  sum  for  life. 
The  punctuation  of  the  clause  is  not,  it  is  true, 
a  circumstance  or  consideration  upon  which 
alone  we  should  base  an  interpretation  of  its 
phraseology,  and  yet  I  think  some  importance 
is  to  be  attached  to  it,  in  this  instance.  The 
printed  copy  of  the  will,  as  given  in  the  error 
book,  shows  five  commas  in  the  clause  under 
notice.  It  was  stated  by  counsel  upon  the  argu- 
ment, in  answer  to  an  interrogatory  upon  this 
point,  that  no  comma  is  found  in  the  original 
will  after  the  word  "  dollars  "  in  the  last  line 
of  the  clause.  Now,  the  comma  is  designed 
and  always  used  to  denote  a  pause  in  reading. 
We  are  not  then  at  liberty  to  read  the  words 
succeeding  the  last  comma  in  the  sentence  with- 
out uttering  them  as  it  were  in  a  single  breath. 
Thus  reading  them,  I  *am  satisfied  that  [*47 1 
the  idea  conveyed  to  the  hearer  or  the  reader, 
would  be  precisely  the  same  as  though  the  tes- 
tator had  amplified  his  language  by  saying,  "I 
give  to  my  wife  all  my  real  estate,  I  give  to  her 
one  clock,  and  I  give  to  her  the  interest  of  five 
hundred  dollars  for  life." 

Second.  I  think  an  estate  in  fee,  and  not  a 
mere  life  estate,  was  conveyed  by  the  will,  be- 
cause any  other  interpretation  of  the  clause  we 
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have  been  considering,  leaves  the  fee  of  the 
real  estate  undisposed  of.  Not  a  word  appears 
in  the  instrument  relating  to  the  real  estate, 
save  what  is  expressed  in  this  clause.  Is  it 
reasonable  to  suppose  the  testator  would  have 
disposed  of  his  land  and  dwellings  for  life, 
and  have  descended  to  the  particularity  of  dis- 
posing, for  life  too,  as  the  plaintiff  in  error  in- 
sists, of  his  clock,  and  the  interest  of  his  mon- 
ey, and  yet  have  remained  silent  as  to  the 
ultimate  and  more  important  disposition  of  the 
fee  itself,  of  all  his  real  estate?  The  idea  is  not 
to  be  entertained  for  a  moment. 
In  the  third  and  last  place,  I  think  there  is  some 
evidence  that  the  testator  designed  to  convey 
the  fee  to  his  wife,  in  the  fact  that  he  has  been 
very  particular  and  cautious  not  only  to  dis- 
pose finally  and  forever  of  all  his  personal  es- 
tate, but  has  also  clothed  his  executors  with 
full  powers  to  sell  the  same  for  the  purposes 
of  distribution  as  to  some  of  the  children,  and 
of  investment  as  to  others;  excepting,  however, 
from  such  power  of  sale,  all  personal  property 
which  he  had  therein  before  willed  away.  He 
directs  the  portions  of  two  of  his  daughters  to 
be  placed  at  interest,  on  land  security,  for  their 
use  during  life,  and  after  death  to  be  equally 
divided  between  their  children.  Two  inquiries 
suggest  themselves.  First.  Would  the  testa- 
tor, in  the  exercise  of  a  sound  judgment,  or  in 
the  possession  of  a  sound  mind,  be  thus  par- 
ticular and  minute  as  to  personal  property,  and 
yet  be  thus  indifferent  or  careless  as  to  real  es- 
tate, supposing  a  life  estate  only  to  have  been 
given  the  widow?  Second.  Would  he  not 
have  secured  the  property  of  the  two  daugh- 
ters, which  he  directs  to  be  invested  upon  land 
security,  by  charging  it  upon  a  portion  of  his 
own  real  estate,  had  he  supposed  he  was  only 
disposing  of  that  real  estate  for  and  during  the 
472*]  life  of  his  *wife?  The  former  inquiry, 
I  answer  in  the  negative;  the  latter,  in  the  af- 
firmative. 

I  am  of  opinion  that  the  judgment  of  the 
Supreme  Court  should  be  affirmed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Barlow,  Folsom, Hand, 
Hard.  Johnson,  J.  B.  Smith,  8.  Smith,  Spencer, 
Wheeler,  Williams  and  Wright — 11. 

For  affirmance — The  PRESIDENT  and  Sena- 
tors Beers,  Burnham,  Emmons,  Jones,  Porter, 
Sanford,  Scovil,  Talcott  and  Van  Schoonhoven — 
10. 

Judgment  reversed. 

Reversing:— 5  Hill,  410. 

Cited  in— 4  Edw.,  727 ;  5  Barb.,  113 ;  1  T.  &  C.,  308. 


STEVENS  v.  WILSON  ET  AL. 

Principal  and  Agent — Construction  of  Statute, 
Regarding. 

The  3d  section  of  the  Act  relative  to  Principals 
and  Factors  or  Agents,  Stat.  of  1830,  p.  203,  which  de- 
clares that  one  intrusted  with  the  possession  of  the 
{roods  of  another,  for  the  purpose  of  sale,  shall  be 
deemed  the  true  owner,  so  far  as  to  give  validity  to 
a  disposition  thereof  for  money  advanced,  does  not 
protect  a  party  who  has  made  advances  on  good*  to 
a  factor,  with  a  knowledge  that  he  was  not  the  own- 
er of  the  goods. 

DENIO  3. 


Citations— 1  B.  8.,  762,  tit.  5,  sec.  3,  2d  ed.;  2  Str., 
1178 ;  5  T.  K.,  4 ;  2  Brod.  &  B.,  639 ;  6  Maule  &  8.,  1 ; 
4  Geo.  IV..  cb.  83;  6  Geo.  IV.,  ch.  94;  Laws  1830,  ch. 
179.  sec.  7.  p.  203 ;  6  Hill,  93 ;  Russ.  Fact.  &  Bro.,  125  ; 
Senate  Doc.  1830.  Vol.  1,  Nos.  46.  55,  105 ;  5  &  6  Viet., 
ch.  39;  7  Barn.  &  C.,  517 ;  Dunl.  &  L.  Merc.  Cas.,  22. 

ON  error  from  the  Supreme  Court.     Wilson 
and  the  other  defendants  in  error  brought 
replevin  against  Stevens,  in  the  Superior  Court 
of  the  City  of  N.  Y.,  for  a  quantity  of  feathers. 
Verdict  and  judgment  for  the  plaintiffs;  which 
judgment  was  affirmed  on  error  in  the  Supreme 
Court.     For  a  statement  of  the  facts  and  the 
opinion  of  the  court,  see  6  Hill,  512.  The  ques- 
tion in  the  case  was,   whether  the  defendant, 
who  had  made  advances  upon  the  feathers  to 
one  Colgate,  the  plaintiffs'  factor,  with  knowl- 
edge that  he  was  not  the  owner  of  the  property, 
was  entitled  to  hold  it  for  such  advances. 
*Mr.  A.  Crist,  for  plaintiff  in  error.  [*473 
Mr.  S.  A.  Foot,  for  defendants  in  error. 

The  Chancellor.  Upon  the  charge  of  the 
judge  the  jury  must  have  decided  that  the 
goods  did  not  belong  to  Colgate,  the  factor  or 
agent  of  the  defendants  in  error,  but  were  in 
his  hands  for  sale  as  the  factor  of  the  real 
owners.  And  I  think  the  judge  who  tried  the 
cause,  as  well  as  the  Supreme  Court,  was  right 
in  supposing  that  the  Act  of  1830,  for  the 
amendment  of  the  Law  Relative  to  Principals 
and  Factors  or  Agents,  1  R.  S.,  763,  tit.  5  of 
2d  ed.,  does  not  authorize  the  agent  or  factor 
for  the  purposes  of  sale,  to  pledge  the  goods 
to  a  person  who  knows  the  character  in  which 
the  pledger  holds  the  same.  Mr.  J.  Bronson, 
who  delivered  the  opinion  of  the  Supreme 
Court  in  this  case,  has  correctly  stated  the  rule 
of  the  common  law,  that  an  agent  or  factor, 
intrusted  with  the  goods  of  his  principal  to 
sell,  could  not  pledge  the  same  so  as  to  author- 
ize the  pledgee  to  hold  them  for  advances  made 
thereon  to  the  factor  or  agent,  even  if  he  sup- 
posed the  latter  to  be  the  real  owner  of  the 
goods.  Paterson  v.  Tash,  2  Str.,  1178;  Daubigny 
v.  Duval,  5  T.  R.,  604.  Even  where  the  prin- 
cipal had  drawn  upon  the  factor  in  anticipation 
of  the  sale  of  the  goods,  it  was  held  in  the  cases 
of  Fielding  v.  Kymer,  2  Brod.  &  B.,  639,  and 
Graham  v.  Dyster,  6  Maule  &  S.,  1,  that  the 
factor  was  not  authorized  to  pledge  the  goods. 
In  this  last  case,3fr.  J.  Abbott,  afterwards  Ld. 
Ch.  J.  Tenterden,  said  it  had  been  established 
by  many  decisions,  and  might  be  considered  as 
a  settled  principle  of  law,  that  a  factor  could 
not  pledge  so  as  to  transfer  his  lien  to  the  pawn- 
ee. This  rule  of  the  common  law  was  founded 
upon  the  principle  that  he  who  deals  with  one 
acting  ex  mandato,  can  obtain  from  him  no  bet- 
ter or  different  title  than  that  which  his  man- 
date authorizes  him  to  give. 

The  Statute  4  Geo.  IV..  ch.  83,  passed  in 
July,  1823,  altered  the  common  law  rule  in 
England  in  this  respect,  as  to  persons  dealing 
with  the  consignees  of  factors  intrusted  with 
goods  for  the  purpose  of  sale,  so  far  as  to  pro- 
tect the  rights  of  the  pledgee  to  *the  ex-  [*474 
tent  of  the  advances  he  had  made,  or  the  lia- 
bilities he  had  incurred,  upon  the  faith  of  the 
pledge  and  the  supposition  that  the  nominal 
consignor,  the  factor,  was  the  owner  of  the 
goods.  But  this  statute  contained  an  express 
exception  of  cases  where  the  consignee  was 
aware  of  the  fact  that  the  nominal  consignor 
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was  not  the  real  owner  of  the  goods.  It  also  con- 
tained a  provision  that  the  deposit  or  pledge  of 
goods  by  the  consignee  thereof  should  give  to 
the  person  with  whom  they  were  deposited  or 
pledged  the  same  right,  and  no  other,  that  the 
consignee  himself  possessed.  The  provisions 
of  that  Act  appear  to  have  been  confined  to 
consignees  of  goods  and  persons  dealing  with 
them,  where  the  consignees  supposed  the  con- 
signors were  the  real  owners  of  such  goods, 
when  in  fact  such  consignors  had  only  been  in- 
trusted with  the  goods  for  the  purpose  of  sale. 
The  1st  section  of  the  Act  of  6  Geo.  IV.,  ch. 
94,  passed  about  two  years  afterwards,  con- 
tained but  a  very  slight  modification  of  the  pre- 
vious Act,  so  as  to  protect  the  consignee  with- 
out notice,  and  others  dealing  with  him,  before 
they  had  notice  that  the  person  in  whose  name 
goods  were  shipped,  with  the  assent  of  the 
owner,  was  not  himself  the  real  owner.  But  the 
3d  section  of  that  Act  extended  the  protection 
to  persons  dealing  with  an  agent  or  factor  who 
had  in  his  possession  documentary  evidence 
showing  him  prima  facie  to  be  the  owner  of 
the  goods,  and  where  the  persons  so  dealing 
with  him  were  ignorant  of  his  fiduciary  char- 
acter, and  had  bought  the  goods  or  advanced 
money  or  negotiable  securities  upon  the  deposit 
or  pledge  of  the  goods  and  upon  the  faith  of 
such  prima  facie  evidence  of  ownership.  The 
3d  section  declared  that  persons  taking  such 

foods  in  deposit  or  pledge  for  an  antecedent 
ebt,  even  without  notice  of  the  fiduciary  char- 
acter of  the  agent  or  factor  having  in  his  pos- 
session such  prima  facie  evidence  of  ownership, 
should  acquire  no  other  right  or  interest  there- 
in, as  against  the  owner,  than  the  agent  or 
factor  himself  possessed;  but  might  acquire, 
possess  and  enforce  the  right  to  that  extent. 
And  the  5th  section  expressly  authorized  the 
taking  of  such  goods  in  pledge  from  the  agent, 
or  broker,  having  such  prima  facie  evidence  of 
475*]  title,  even  with  notice  *of  his  fiduciary 
character;  but  the  pledgee  was  only  to  obtain 
such  right  or  interest  therein  as  the  pledger 
himself  possessed. 

Our  Act  relative  to  Principals  and  Factors 
or  Agents,  in  the  1st  and  2d  sections,  protects 
consignees  of  merchandise  shipped  in  the 
name  of  a  person  who  is  not  the  real  owner, 
where  they  are  ignorant  of  the  fact  that  such 
consignor  is  not  the  owner.  The  3d  section 
then  provides  that  "Every  factor  or  other 
agent  intrusted  with  the  possession  of  any  bill 
of  lading,  custom-house  permit,  or  warehoase- 
keeper's  receipt  for  the  delivery  of  any  such 
merchandise,  and  every  such  factor  or  agent, 
not  having  the  documentary  evidence  of  title, 
who  shall  be  intrusted  with  the  possession  of 
any  merchandise  for  the  purposes  of  sale,  or 
as  a  security  for  any  advances  to  be  made  or 
obtained  thereon,  shall  be  deemed  to  be  the 
true  owner  thereof,  so  far  as  to  give  validity 
to  any  contract  made  by  such  agent  with  any 
other  person  for  the  sale  or  disposition  of  the 
whole  or  any  part  of  such  merchandise,  for 
any  money  advanced,  or  negotiable  instrument 
or  other  obligation  in  writing  given  by  such 
other  person  upon  the  faith  thereof."  1  R.  S., 
762,  tit.  5,  sec.  3,  of  2d  ed.  It  is  perfectly  evi- 
dent from  the  whole  of  this  section,  taken  in 
connection  with  the  2d  section  and  the  previ- 
ous law  upon  the  subject,  that  the  words  "on 
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the  faith  thereof"  refer  to  the  ownership  of  the 
goods;  so  as  to  protect  the  purchaser,  or 
pledgee,  who  has  advanced  his  money  or  given 
his  negotiable  note  or  acceptance  or  other  writ- 
ten obligation,  upon  the  faith  or  belief  of  the 
fact  that  the  person  with  whom  he  dealt  was 
the  real  owner  of  the  property.  Any  other 
construction  of  the  statute  would  do  great  in- 
justice to  the  Legislature  who  passed  the  Act 
of  1830.  For  it  would  authorize  the  agent  or 
factor  to  commit  a  fraud  upon  his  principal, 
with  the  connivance  of  the  purchaser  or  pledgee 
who  had  notice  of  the  fiduciary  character  of 
the  vendor  or  pledger.  It  would  also  be  in 
direct  conflict  with  the  7th  section  of  the 
same  statute,  which  makes  such  a  fraud  an  in- 
dictable offense,  not  only  against  the  agent  or 
factor,  but  also  against  every  person  who  shall 
knowingly  connive  with  or  aid  him  in  the  com- 
mission of  the  fraud. 

Our  statute  does  not,  as  in  the  5th  section  of 
the  6  Geo.  IV.,  *ch.  94,  authorize  the  [*476 
agent  or  factor  to  pledge  the  goods  of  his  prin- 
cipal to  the  extent  of  his  lien,  to  persons  who 
are  aware  of  his  fiduciary  character  and  with- 
out any  authority  for  that  purpose  from  his 
principal.  But  even  under  the  British  Statute 
it  has  been  held  that  a  mere  liability  of  the 
agent  or  factor,  upon  acceptances  for  his  prin- 
cipal, is  not  sufficient  to  give  such  agent  or 
factor  a  lien  which  will  authorize  him  to  pledge 
the  goods  to  a  third  person  without  the  consent 
of  his  principal.  In  Fletcher  v.  Heath,  7  Barn. 
&  C.,517,and  Blandy  v.  Allan, D&nson  &  Lloyd, 
Merc.  Cas.,  22,  the  factor  was  under  accept- 
ances for  his  principal  at  the  time  he  pledged 
the  goods  for  advances  thereon,  but  which  ac- 
ceptances the  principal  afterwards  duly  paid 
or  provided  for.  And  it  was  held  that  the 
pledgee  could  not  hold  the  goods  to  the  amount 
of  the  acceptances  for  which  the  factor  was 
liable  at  the  time  the  goods  were  pledged,  but 
which  he  was  not  afterwards  compelled  to  pay. 

Here  the  judge  who  tried  the  cause  not  only 
gave  to  the  defendant  in  the  court  below  all  his 
legal  rights,  but  protected  him  so  far  as  any 
equity  existed  as  between  the  factor  and  his 
principals,  if  not  much  further.  I,  therefore, 
think  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

Lott,  Senator.  By  the-verdict  of  the  jury 
in  this  case  it  is  established:  1.  That  the  ad- 
vances made  by  the  defendant  below  to  Colgate 
the  factor,  were  made  with  the  knowledge  that 
he  was  not  the  owner  of  the  goods  pledged.  2. 
That  the  defendant  has  been  credited  not  only 
with  all  such  advances  as  were  applied  by  Col- 
gate to  the  use  or  for  the  benefit  of  the  plaint- 
iffs, his  principals,  but  also  to  the  extent  of  the 
factor's  right  or  interest,  by  way  of  lien,  in  the 
goods.  The  broad  question  is,  therefore,  pre- 
sented, whether  a  factor,  having  no  lien  on  or 
other  personal  interest  in  the  goods  of  his  prin- 
cipal, is  authorized  by  our  law  to  pledge  or 
deposit  the  same  for  advances  made  to  himself, 
for  his  individual  use  and  benefit,  by  a  person 
who  knows  that  he  holds  them  as  factor  mere- 
ly and  not  as  owner. 

It  was  a  well  settled  rule  of  the  common  law, 
that  a  factor  had  no  authority  to  pledge  the 
property  of  his  principal  for  his  own  debt,  ei- 
ther *by  an  actual  deposit  thereof  with  [*477 
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the  pawnee  or  by  placing  in  his  hands  the  bill 
of  lading  or  other  indicia  of  ownership;  and 
the  rule  appears  to  have  been  enforced  with 
equal  stringency  in  cases  where  advances  had 
been'made  either  to  pay  the  duties  chargeable 
on  such  goods,  or  for  some  other  purpose  con- 
nected with  the  sale  thereof,  and  indeed  when 
they  had  been  made  to  meet  bills  drawn  by 
the  principal  on  the  factor,  for  the  whole  or 
part  of  the  price  of  the  goods  pledged;  at  least 
if  the  pawnee  knew  or  had  the  means  of 
knowing  that  he  was  dealing  with  a  factor  and 
not  with  the  principal.  Russell,  Factors  and 
Brokers,  116-122,  and  cases  cited. 

The  expediency  of  this  rule  was  doubted  by 
judges,  and  in  the  mercantile  community  it 
was  considered  a  matter  of  superior  justice 
and  wisdom  that  a  factor  or  commercial  agent 
who  was  intrusted  with  the  apparent  evidence 
of  ownership  of  the  property  should  be  deemed 
the  true  owner  in  respect  to  third  persons  deal- 
ing with  him  fairly  in  the  course  of  business, 
as  purchasers  or  mortgagees,  and  in  ignorance 
of  his  real  character.  The  attention  of  Parlia- 
ment was  finally  given  to  the  subject,  and  an 
Act  was  passed  in  1823,  4  Qeo.  IV. ,  ch.  83, 
modifying  to  a  great  extent  this  rule  of  the 
common  law.  But  not  proving  adequate  to 
the  object  intended,  a  further  Act  was  passed 
in  1825.  6  Geo.  IV.,  ch.  94,  conferring  the 
power  on  the  factor,  among  other  things,  to 
pledge  the  property  of  his  principal  by  depos- 
iting the  goods  or  the  evidence  of  title  in  the 
hands  of  the  pledgee  when  he  made  advances 
to  the  factor  on  the  faith  of  such  deposit,  with- 
out notice  of  his  being  factor;  and  also  pro- 
tecting the  rights  of  the  pledgee,  when  he 
knew  he  was  dealing  with  an  agent,  to  the  ex- 
tent of  the  lien  which  he  himself  could  have 
enforced  at  the  time  of  the  pledge. 

A  statute,  similar  in  its  general  objects,  was 
passed  by  our  Legislature  in  1830.  L.  1830, 
ch.  179,  p.  203.  By  the  3d  section  of  this  Act, 
it  is  provided  that  ' '  Every  factor  or  other 
agent  intrusted  with  the  possession  of  any  bill 
of  lading,  custom-house  permit,  or  warehouse- 
keeper's  receipt  for  the  delivery  of  any  such 
merchandise,  and  every  such  factor  or  agent 
not  having  the  documentary  evidence  of  title 
478*]  who  shall  be  intrusted  *with  the  pos- 
session of  any  merchandise  for  the  purpose  of 
sale,  or  as  a  security  for  any  advances  to  be 
made  or  obtained  thereon,  shall  be  deemed  to 
be  the  true  owner  thereof,  so  far  as  to  give  va- 
lidity to  any  contract  made  by  such  agent  with 
any  other  person,  for  the  sale  or  disposition  of 
the  whole  or  any  part  of  such  merchandise, 
for  any  money  advanced  or  negotiable  instru- 
ment or  other  obligation  in  writing  given  by 
such  other  person  on  the  faith  thereof."  There 
is  nothing  in  this  section  which,  in  my  judg- 
ment, countenances  the  idea  that  a  factor  can 
misapply  the  property  intrusted  to  his  posses- 
sion, and  confer  on  a  party  who  is  privy  to 
such  misapplication  a  right  by  purchase  or 
pledge,  superior  to  the  rights  of  the  true  own- 
er. As  a  general  rule,  the  rightful  owner  of 
property  is  entitled  to  recover  it  from  any  per- 
son in  whose  possession  it  may  be,  whether 
obtained  by  the  latter  under  color  of  purchase 
or  otherwise.  This,  strictly  applied,  was  cal- 
culated to  lead  to  embarrassments,  and  fetter 
commercial  dealings.  Possession  is  prima facie 
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evidence  of  title;  and  when  goods  are  intrust- 
ed by  the  real  owner  with  an  agent  for  the  pur- 
poses of  sale  or  security,  it  is  consistent  with 
justice  and  equitable  principles  that  a  party 
should  be  protected  who,  on  the  faith  of  such 
possession,  makes  a  purchase  of  the  goods  or 
an  advance  or  loan  thereon.  It  was,  doubtless, 
with  a  view  to  this  salutary  object  that  the 
statutory  provision  above  recited  was  made. 
It  certainly  could  not  have  been  the  intention 
of  the  Legislature  to  devest  the  actual  owner 
of  his  property  in  cases  where  a  party  dealing 
with  an  agent,  in  fraud  of  the  rights  of  his 
principal,  acquires  the  possession.  Even  in 
the  case  of  negotiable  paper,  where  possession 
is  evidence  of  ownership,  it  is  held  that  a 
transfer,  in  derogation  of  the  right  of  the  true 
owner,  is  unavailable  unless  it  is  received  fair- 
ly and  bona  fide,  in  the  usual  course  of  busi- 
ness, and  for  a  valuable  consideration.  Stalker 
v.  McDonald,  6  Hill,  93.  The  statute  was  de- 
signed to  facilitate  commercial  transactions, 
by  protecting  persons  trading  and  transacting 
business  with  agents  in  the  fair  and  ordinary 
course  of  business,  but  not  to  legalize  a  fraud- 
ulent violation  of  duty.  Indeed  if  the  same 
rule  of  construction  were  to  be  applied  to  our 
statute,  which  has  prevailed  in  England  in 
reference  to  *their  law  above  referred  to,  [*4  7  9 
it  may  be  questionable  whether  a  factor  in- 
trusted with  the  possession  of  merchandise  for 
the  purpose  of  sale  only,  but  not  having  the 
documentary  evidence  of  title,  can  make  a 
valid  pledge.  The  possession  of  the  evidences 
of  title  therein  specified  appears  to  be  sufficient 
to  warrant  either  a  purchase  or  an  advance; 
but  when  the  dealing  is  based  on  the  possession 
of  the  goods  only,  it  is  not  clear  that  the  same 
rule  would  be  applicable.  See,  Russell,  Fac- 
tors and  Agents,  125. 

If  we  look  at  the  occasion  and  the  history  of 
the  passage  of  the  Law  of  1830,  I  think  the 
Legislature  will  not  be  considered  chargeable 
with  the  injustice  of  declaring  that  an  agent, 
by  a  breach  of  duty  and  in  violation  of  good 
faith,  can  confer  on  a  privy  to  the  fraudulent 
transaction  a  right  to  the  property  of  his  prin- 
cipal paramount  to  that  of  the  owner  himself. 
It  was  passed  on  the  petition  of  sundry  mer- 
chants and  others  in  the  City  of  N.  Y.,  repre- 
senting that  the  rule  of  the  commercial  law  in- 
validating all  pledges  by  factors  of  the  goods 
or  property  of  their  principals,  "even  where 
the  lender  advanced  his  money  in  ignorance 
that  the  goods  were  held  on  consignment," 
was,  in  their  opinion,  unjust  and  impolitic; 
and  in  urging  the  propriety  of  its  passage  they 
expressly  disclaim  the  wish  of  protecting 
agents  in  the  misapplication  of  goods  intrusted 
to  them,  and  suggest  a  penal  remedy  to  pre- 
vent it.  A  report  was  made  favorable  to  the 
general  objects  contemplated  by  the  petition- 
ers, but  not,  in  my  opinion,  affording  any  pre- 
text of  right  in  the  factor  to  deal  with  the 
property  intrusted  to  him  as  his  own  absolute- 
ly. See,  Sen.  Doc.  of  1830,  Vol.  1,  Nos.  46, 
55.  The  Legislature,  by  section  7  of  the  Act 
in  question,  made  it  a  misdemeanor  not  only 
in  a  factor  or  agent  to  apply  to  his  own  use 
goods  and  merchandise  intrusted  to  him,  but 
also  in  every  person  conniving  with,  or  aiding 
or  assisting  him  in  such  fraudulent  misappli- 
cation. 
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I  think  it  clear,  therefore,  that  it  was  not 
their  intention  by  the  3d  section  above  cited, 
to  legalize  what  is,  by  the  7th,  declared  to  be 
a  misdemeanor  punishable  by  fine  and  impris- 
onment. Full  effect  and  operation  can  be  given 
48O*]  to  the  law  and  to  *the  terms,  "  on  the 
faith  thereof,"  particularly  relied  on  by  the 
plaintiff  in  error,  by  protecting  those  who  bona 
fide  contract  with  a  factor  or  agent,  as  owner, 
on  the  faith  of  the  possession  of  the  goods  in- 
trusted to  him,  or  the  documentary  evidence 
of  the  title  thereto  specified  in  the  Act.  Such  a 
construction  will,  I  am  satisfied,  carry  out  all 
the  objects  contemplated  by  the  law -makers  at 
the  time  of  its  passage.  If  it  is  not  sufficiently 
comprehensive,  it  is  the  province  of  the  Legis- 
lature to  apply  the  remedy,  as  was  done  in 
England  by  the  Act  of  1842;  5  &  6  Viet.,  ch. 
39;  but  the  courts  cannot  extend  its  provisions. 
Entertaining  these  views, I  am  of  opinion  that 
the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

Johnson,  /Senator.  It  is  unnecessary  to 
consider  the  matters  of  fact  submitted  by  the 
judge  to  the  jury.  In  point  of  law  he  instruct- 
ed them  "that  the  case  involved  questions  as  to 
the  power  of  the  factor  under  existing  laws, 
over  the  goods  of  his  principal;  that  the  goods 
in  question  were  sent  by  the  plaintiffs  to  Charles 
Colgate,  the  factor,  for  sale,  and  to  account 
for  the  proceeds;  and  that  the  same  were  placed 
by  Colgate  in  the  hands  of  the  defendant  for 
sale,  who  made  advances  to  him,  Colgate, 
upon  them;  that  under  the  former  laws,  the 
factor  could  not  mortgage  or  pledge  his 
principal's  goods  for  advances  to  him  upon 
them.  But  that  the  Statute  of  1830,  had  in 
some  respects  changed  the  rule  ;  that  by  the 
3d  section  of  that  statute,  a  factor  intrusted 
with  the  possession  of  merchandise  for  the 
purpose  of  sale,  is  deemed  to  be  the  true  own- 
er thereof,  so  far  as  to  give  validity  to  con- 
tracts made  by  him  with  other  persons  for  the 
sale  or  disposition  of  such  merchandise,  for 
money  advanced,  or  negotiable  instruments  or 
other  obligations  in  writing,  given  by  such 
person  on  the  faith  thereof.  And,  that  by  an- 
other section  of  the  Act,  a  person  who  accepts 
or  takes  any  merchandise  in  deposit  from  such 
factor,  as  a  security  for  an  antecedent  debt,  ac- 
quires thereby,  and  may  enforce  no  other  or 
greater  right  or  interest  in  such  merchandise, 
than  the  factor  had  therein,  or  might  enforce 
at  the  time  of  such  deposit.  That  these  pro- 
visions of  the  statute  did  not  authorize  or  em- 
48 1*J  power  the  factor  to  pledge  *deposit  or 
place  the  goods  of  his  principal,  in  which  he 
has  no  right  or  interest  of  his  own,  with  a  per- 
son who  knew  him  to  hold  and  possess  the 
goods  as  factor,  and  not  as  owner,  for  ad- 
vances made  by  such  person  to  him  for  his 
use,  upon  the  same.  And  that  the  statute  did 
not  enable  or  entitle  him  with  whom  such 
goods  are  under  such  circumstances  pledged, 
deposited,  or  placed  by  a  factor  having  a  right 
or  interest  in  them,  for  advances  thereon,  or 
otherwise,  to  retain  the  same  against  the  prin- 
cipal for  any  advances  to  the  factor,  to  any 
amount  beyond  the  right  or  interest  of  the 
factor  therein."  By  reference  to  the  3d  and 
4th  sections  of  the  Act  of  1830,  it  will  be  seen 
that  the  persons  mentioned,  who  may  deal  with 
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the  factor  or  agent,  are  entirely  different.  The 
3d  section  speaks  of  contracts  made  by  such 
agent  with  any  other  person  for  the  sale  or 
disposition  of  the  whole  or  any  part  of  the 
merchandise,  while  the  4th  section  mentions 
such  persons  as  may  accept  or  take  such  mer- 
chandise in  deposit  from  the  agent.  The  allu- 
sion,therefore.to  the  4th  section.by  the  learned 
judge  who  tried  the  cause,  was  wholly  unnec- 
essary for  the  purgose  of  determining  the  true 
situation  of  the  goods  in  this  case.  The  de- 
fendant was  not  a  depositary  of  the  merchan- 
dise. He  received  it  of  Colgate,  the  factor,  to 
sell, and  to  hold  it  as  an  indemnity  for  advances 
to  be  made.  Equally  wrong  was  the  charge 
of  the  judge  to  the  jury,  "that  the  statute  does 
not  enable  or  entitle  the  person  with  whom  the 
goods  are,  under  such  circumstances  pledged, 
etc.,  by  a  factor  having  a  right  or  interest  in 
them,  to  retain  the  same  against  the  piincipal 
for  any  advances  to  the  factor,  to  any  amount 
beyond  the  right  or  interest  of  the  factor 
therein,"  unless  the  construction  given  to  that 
section  by  the  Supreme  Court  be  correct.  That 
court,  speaking  of  the  language  of  the  3d  sec- 
tion, declare  that  "in  strict  grammatical  con- 
struction, the  words  'on  the  faith  thereof, 'may 
refer  to  'merchandise'  as  the  last  antecedent ; 
but  in  point  of  good  sense,  as  well  as  good 
morals,  the  reference  is  to  the  words  'shall  be 
decreed  to  be  the  true  owner  thereof.'  The 
obvious  meaning  is,  that  the  factor  or  other 
agent,  who  has  been  intrusted  with  certain  doc- 
umentary evidence  of  title,  or  with  the  posses- 
sion and  ostensible  ownership  *of  the  [*482 
property,  shall  be  deemed  the  true  owner,  so 
far  as  shall  be  necessary  to  protect  those  who 
have  dealt  with  him  'upon  the  faith  thereof;' 
that  is,  upon  the  faith  induced  by  the  usual 
indicia  of  title,  that  he  was  the  true  owner  of 
the  property."  I  apprehend  the  ingenious  con- 
struction given  to  the  words  "on  the  faith 
thereof,"  by  the  learned  justice  who  gave  the 
opinion  of  the  Supreme  Court,  cannot,  with- 
out doing  violence  to  the  English  language, 
and  without  a  wide  departure  from  the  inten- 
tion of  the  Legislature,  be  maintained.  The 
very  object  of  the  statute  was  to  change  the 
common  law  rule  in  relation  to  the  rights  of 
those  dealing  with  factors  and  agents.  This 
is  apparent,  upon  referring  to  the  petition  to 
the  Legislature  upon  this  subject.  Sen.  Doc. 
for  1830,  Vol.  1,  No.  46.  The  report  of  the 
committee  at  some  length  reviews  the  common 
law  rule,  designating  its  objects,  and  adverts 
to  the  "factors"  Act,  6  Geo.  IV.,  ch.  94,  to 
show  that  even  in  England  a  great  change 
from  the  old  rule  had  been  made.  The  remon- 
strance presented  from  the  City  of  Albany  by 
a  numerous  and  respectable  class  of  merchants, 
particularly  pointed  out  the  3d  section  of  the 
bill  reported  by  the  committee,  as  highly  ob- 
jectionable. "The  3d  section  of  the  bill,"  say 
these  remonstrants,  "will  make  the  naked  pos- 
session of  a  bill  of  lading,  custom-house  per- 
mit, or  warehouse-keeper's  receipt  for  goods, 
evidence  of  actual  ownership  in  the  possessor, 
so  as  to  authorize  him  to  dispose  thereof  to  his 
own  use,  even  in  case  he  obtains  such  posses- 
sion feloniously  or  by  fraudulent  means,  with- 
out the  knowledge  or  consent  of  the  person  to 
whom  they  belong."  Doc.  No.  105.  It  cannot 
be  said,  but  that  the  committee  which  reported 

DENIO  8. 


SCHOONMAKER  V.  SHEELY. 


482 


.je  bill,  and  the  Legislature  which  passed  it, 
had  before  them  the  British  Act,  and  the  opin- 
ion of  eminent  merchants  as  to  the  effect  of 
this  3d  section.     Surely,  if  the  Legislature  had 
intended  to  have  saved  the  rights  of  the  real 
owner,  when  the  person  contracting  with  the 
factor  should  know  that  he  was  not  the  true 
owner,  it  was  most  unfortunate  in  the  selection 
of  words  to  convey  that  idea.     If  the  commit- 
tee were  at  a  loss  what  words  to  use  in  such  a 
case,  and  were  desirous  of  effecting  the  change 
which  the  British  Act  had  made,  they  could 
have  copied  the  proviso  used  in  the  3d  section 
483*]  *of  that  statute,  especially  as  they  had 
adopted  its  phraseology  in  most  other  respects. 
The  3d  section  of  the  Act  of  6  Geo.  IV.,  ch. 
94,  reads  as  follows:  "All  persons  intrusted 
with  the  possession  of  bills  of  lading,  India 
warrants,  dock  warrants,  warehouse-keepers' 
certificates,  wharfingers'  certificates,  and  war- 
rants or  orders  for  the  delivery  of  goods,  shall 
be  deemed  to  be  the  true  owners  of  the  goods, 
so  far  as  to  give  validity  to  contracts  for  the 
sale  or  disposition  of  such  goods,  or  for  the  de- 
posit or  pledge  thereof,  upon  the  faith  of  such 
several  documents;  provided,  that  the  parties 
have  no  notice  that  the  persons  so  intrusted 
are  not  the  true  owners."    It  will  be  seen  that 
this  section  does  not  include  persons  intrusted 
with  the  possession  of  goods  or  merchandise 
for  the  purpose  of  sale,  but  confines  its  opera- 
tion to  those  having  the  documentary  evidence 
of  title.     The  faith,  therefore,  of  the  person 
who  contracts  with   the  factor  is  predicated 
only  upon  the  several  documents.     Can  there 
be  a  doubt,  then,  but  our  Legislature  intended 
such  faith  to  apply  not  only  to  the  document- 
ary evidence  of  title,  but  to  the  goods  or  mer- 
chandise in  possession  of  the  factor  for  the 
purpose  of  sale,  or  as  a  security  for  advances  ? 
Comparing  these  two  Acts,  the  English  and 
our  own,   and  I  apprehend   that  the  words 
"upon  the  faith  thereof"  can  apply  to  no  other 
antecedent  than  "merchandise."  Mr.  J.  Bron- 
son,  in  his  opinion,  thought  the  Legislature 
could  not  have  intended  to  enable  the  factor  to 
commit  a  fraud  upon  his  principal,  by  obtain- 
ing advances  upon  the  goods  for  his  own  pur- 
poses, where  the  person  making  the  advances 
knew  that  he  was  not  dealing  with  the  true 
owner.     It  is  true,  the  Legislature,  especially 
by  the  7th  section,  provided  for  the  fraudulent 
conduct  of  the  factor  or  agent,  and  those  con- 
spiring with  him  to  commit  such  fraud.  They, 
however,  by  omitting  a  provision  for  the  pun- 
ishment of  the  factor  in  a  case  like  the  one  un- 
der consideration,  saw  fit  not  to  classify  it 
among  the  fraudulent  acts  of  the  agent,  but 
intended  it  as  the  subject  of  contract  between 
him  and  the  principal.     If  the  factor,  contrary 
to  instructions,  places  the  goods  intrusted  to 
him  in  the  hands  of  a  third  person  for  sale,  and 
obtains  advances  011  them,  he  is  left  to  be  dealt 
with  by  the  principal  in  the  same  manner  he 
484*]  *would  be  in  case  he  had  sold  the  goods 
himself,  and  misappropriated  the  money.     In 
point  of  principle  there  is  no  difference:  and 
unless  the  Legislature  intended  to  punish  in 
case  of  a  misapplication  of  money,  there  was 
no  reason  for  a  provision  against  conduct  like 
that  in  the  case  under  consideration.     It  is  not 
every  breach  of  trust  that  is  treated  as  fraud 
ulent.     It  may  be  a  question  in  morals  as  well 
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as  in  commercial  transactions,  which  is  the 
wisest  policy — to  suffer  the  principal  to  rely 
upon  the  integrity  of  his  agent  alone  in  a  mat- 
ter of  contract,  or  to  protect  the  interest  of 
those  dealing  with  such  agents,  who  claim  to- 
have  authority  for  their  acts.  However,  it  is 
apprehended  courts  have  no  authority  to  settle 
the  moral  intentions  of  legislators  in  the  pas- 
sage of  Acts,  but  it  is  their  duly  to  carry  into- 
effect  the  laws  as  framed.  Questions  of  mo- 
rality as  well  as  of  policy,  are  questions  about 
which  men  are  very  likely  to  differ.  Believing 
that  both  the  Superior  and  Supreme  Courts 
have  given  a  wrong  construction  to  the  Act  of 
1830,  I  shall  vote  for  a  reversal  of  the  judg- 
ments. The  plaintiff  in  error  is  entitled  to  have 
the  possession  of  the  goods  until  his  advances, 
made  upon  the  faith  thereof,  and  his  legal 
charges  are  paid. 

Barlow.  Porter,  Spencer  and  Wright, 

Senators,  also  delivered  written  opinions  in  fa- 
vor of  affirming  the  judgment,  upon  the  same 
grounds,  in  substance,  which  are  relied  upon 
in  the  opinion  given  in  the  Supreme  Court. 

Upon  the  question  being  put — "  Shall  this 
judgment  be  reversed  ?" — all  the  members  of 
the  Court  present  who  had  heard  the  argument, 
except  Senator  Johnson,  to  wit :  the  PRESI- 
DENT, the  CHANCELLOR  and  Senators  Barlow „ 
Beers,Burnham,  Emmons,  Folsom,Hand,  Hardt 
Lester,  Lott,  Mitchell,  Porter,  Sanford,  Scovil. 
J.  B.  Smith,  8.  Smith,  Spencer,  Wheeler,  Witt- 
iams  and  Wright  (31),  voted  for  affirmance. 

Judgment  affirmed. 

Affirming— 6  Hill,  512. 

Criticised— 43  Wis.,  289. 

Cited  in-6  N.  Y.,  380;  60  N.  Y.,  80;  16  Abb.  N.  S.,. 
419 ;  2  Sandf .,  75 : 2  Bos.,  415,  432  ;  10  Bos.,  513 ;  1  Swee- 
ny, 441 ;  1 E.  D.  S.,  20. 


*SCHOONMAKER  v.  SHEELY.  [*485 

Will — Rule  in  Shelley's  Case  Applied — Statute. 

A  testator,  by  a  will  which  took  effect  prior  to  the 
enactment  of  the  Revised  Statutes,  devised  lands 
to  his  son  B.  "during  his  natural  life,  and  after  his 
decease  to  his  heirs  and  their  heirs  and  assigns  for- 
ever." Held,  that  B.,  by  force  of  the  rule  in  Shel- 
ley's case,  took  an  estate  in  fee  in  the  premises. 

Citations— 1  Coke,  66,  93,  95  b,  104  a ;  1  Sumn.,  235 ;  2 
Johns.  Cas..  384,  386 ;  Harg.  Notes  to  1  Inst.,  12  b,  n. 
63  :  Id.  376,  b,  n.  329 ;  6  Paige,  513 ;  2  Atk.,  570,  577 ;  4 
Burr..  2579 ;  3  Wend.,  503 ;  12  Wend..  83  ;  2  Hill,  554 ;  5 
B.  &  Aid.,  900 ;  4  Kent,  215  :  8  T.  R.,  518 : 3  R.  S..  2d  ed., 
575 :  1  Dick.,  245 ;  1  Prest.  Est.,  263 ;  1  P.  Wms.,  87  ; 
Cruise  Dig.,  tit.  38,  ch.  24,  sec.  40 ;  4  Kent,  Com.,  220, 
221 ;  1  East,  264 ;  2  Ld.  Raym.,  1437,  1561 ;  2  Burr., 
1100 ;  6  Taunt.,  94 ;  5  Barn.  &  C.,  866 :  11  East,  668 ;  a 
Binn..  148;  4  Crui.,  381,  tit.  38;  26  Wend.,  9:  Hayes, 
Essays,  Law  Lib.,  Vol.  7. 

ON  error  from  the  Supreme  Court,  where 
Schoonmaker  brought  ejectment  against 
Sheely,  and  judgment  was  rendered  for  the 
defendant.  The  opinion  given  in  the  court  be- 
low will  be  found  in  3  Hill,  165,  where  the 
facts  are  stated  ;  and  they  are  also  briefly  re- 
ferred to  in  the  opinion  of  the  Chancellor  in  this 
court.  The  general  question  was,  whether  the 
devise  to  Benjamin  Schoonmaker  contained  in 
the  will  of  his  father.  Simon  Schoonmaker, 
who  died  in  1827,  which  was  in  these  words  : 
"  To  my  son  Benjamin,  I  do  give,  devise  and 
bequeath  [the  premises  in  question].  To  have 
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and  to  hold  [the  same]  unto  my  said  son,  Ben- 
jamin, during  his  natural  life,  and  after  his  de- 
cease to  his  heirs  and  their  heirs  and  assigns 
forever,"  vested  a  fee  in  Benjamin,  according 
to  the  rule  in  Shelley's  case.  The  Supreme  Court 
held  that  it  did. 

Mr.  G.  Wood,  for  plaintiff  in  error.  1. 
The  intention  of  the  testator  to  give  only  a  life 
estate  to  Benjamin  is  manifest,  and  such  in- 
tention was  not  inconsistent  with  any  rule  of 
law.  It  should,  therefore,  govern.  Hodgson 
v.  Ambrose.  1  Doug.,  337  ;  Doe  v.  Laming,  2 
Burr.,  1107;  Finlay  v.  Riddle,  3  Binn.,  139,and 
oases  cited  ;  Bagshaw  v.  Spencer,  1  Ves.,  142  ; 
Rogers  v.  Rogers,  3  Wend.,  503;  Tanner  v.  Liv- 
ingston, 12  Id.,  94  ;  Fearne,  Rem.,  191;  Perrin 
v.  Blake,  4  Burr.,  2579.  2.  In  Shelley's  case, 
and  the  class  of  cases  where  that  rule  has  been 
followed,  there  was  a  general  intention  that 
the  heirs  male  of  the  first  taker  should  inherit 
as  heirs  in  tail,  which  was  inconsistent  with 
giving  a  life  estate  to  the  first  taker.  Both  in- 
tentions could  not,  therefore,  be  carried  out. 
Hence  the  most  important  one  was  adopted. 
This  distinction  will  explain  all  the  cases.  See, 
Poole  v.  Poole,  3  Bos.  &  P.,  626,  and  table  of 
486*]  *cases  in  Hayes,  Essays,  7  Law  Lib.  ; 
Robinson  v.  Robinson,  1  Burr.,  38  ;  Brant  v. 
Oelston,  2  Johns.  Gas.,  386;  Goulsonv.  Coulson, 
2  Atk.,  246;  Jones  v.  Morgan,  1  Bro.  C.  C.,  206. 
3.  Where  the  word  "heirs,"  or  the  words 
"heirs  of  the  body,"  are  used  in  a  peculiar 
sense  and  not  as  words  of  limitation,  and  it  is 
apparent  that  they  are  so  used  from  the  whole 
scope  of  the  devise,  they  will  be  taken  as  words 
of  purchase.  It  is  clear  that  they  were  used  in 
that  sense  in  this  will.  See,  Archer's  case,  1 
Co.,  66;  Cleck  v.  Day,  Cro.  Eliz.,  313  ;  Doe  v. 
Laming,  supra;  Lysle  v.  Gray,  T.  Raym. ,  315; 
Bagshaw  v.  Spencer,  supra  ;  Findley  v.  Riddle, 
supra;  Luddington  v.  Kime,  1  Ld.  Raym., 203; 
Tanner  v.  Livingston,  supra ;  1  Crui. ,  345  ; 
Fearne,  183,  187.  4.  The  superadded  words 
"and  to  their  heirs  and  assigns  forever,"  show 
that  the  testator  intended  that  the  heirs  of 
Benjamin  should  constitute  a  new  stock  of  in- 
heritance. The  cases  in  which  superadded 
words  have  been  disregarded  are  all  instances 
of  entailments,  where  the  general  intention  of 
the  testator  would  be  defeated  unless  they  were 
rejected.  The  language  in  this  will  carries  the 
idea  that  a  new  stock  of  inheritance  was  in- 
tended to  be  created  in  the  heirs  and  the  first 
taker  quite  as  strongly  as  in  King  v.  Melting,! 
Vent. ,  231,  or  in  Backhouse  v.  Wells.  1  Eq.  Cas. 
Abr.,  184,  where  that  construction  was  sus- 
tained. 5.  The  reason  of  the  rule  in  Shelley's 
case  has  long  ceased  to  exist,  and  it  should  not 
now  be  applied  except  to  cases  within  its  very 
letter.  It  has  been  held  that  the  rule  ought  not 
to  be  extended.  Doe\.  Laming,  supra,  per  Ld. 
Mansfield;  6  Crui.,  382;  see,  also,  Reeve,  Dom. 
Rel. ,  455,  et  seq.  The  object  of  that  rule  was 
to  effectuate  the  testator's  intent,  and  it  should 
never  be  -applied  to  defeat  his  intention.  6. 
From  other  parts  of  his  will  it  is  obvious  that 
the  word  "  heirs"  was  used  in  a  peculiar  and 
not  in  a  strict  legal  sense. 

Mr.  S.  Stevens,  for  defendant  in  error.  The 
devise  to  Benjamin  Schoonmaker,  construed 
according  to  the  rule  in  Shelley's  case,  gave 
to  him  an  estate  in  fee  simple  in  the  premises 
in  question.  That  rule  was  the  law  of  the 
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State  prior  to  1830.  1  Co.,  93  ;  1  Prest.  Est 
265,  351,  365;  Hayes  v.  Foorde,  2  *W.  [*487 
Bl.,  698;  Bennettv.  Earlof  Tankerville,!9  Ves., 
170  ;  Ooodrighl  v.  PuUyn,  2  Ld.  Raym.,  1437  ; 
Brant  v.  Oelston,  2  Johns.  Cas.,  386  ;  4  Kent, 
Com.,  229  232,  4th  ed.;  Jones  v.  Morgan,!  Bro. 
C.  C.,  206. 

The  Chancellor.  This  is  an  ejectment  suit 
which  depends  upon  the  true  construction  of 
the  will  of  Simon  Schoonmaker,  the  paternal 
grandfather  of  the  plaintiff.  He  made  his  will 
and  died  seised  of  the  premises  in  fee  in  1827, 
leaving  several  children  who  were  variously 
provided  for  in  his  will.  To  his  son,  Benja- 
min, who  was  then  without  issue  and  unmar- 
ried, he  devised  the  premises  in  question  gen- 
erally, without  words  of  perpetuity  or  inherit- 
ance ;  but  the  habendum  clause  of  the  devise 
was  as  follows:  "To  have  and  to  hold  the  said 
described  lots,  etc.,  unto  my  said  son,  Benja- 
min, during  his  natural  life,  and  after  his  de- 
cease to  his  heirs  and  to  their  heirs  and  assigns 
forever."  Benjamin  subsequently  married  and 
had  one  child,  the  plaintiff  in  this  case  ;  and 
died  in  1840,  leaving  him  his  sole  heir.  The 
defendant  obtained  all  the  title  and  interest  of 
Benjamin  to  the  premises  during  the  lifetime 
of  the  latter,  by  a  sale  under  a  judgment 
against  him.  The  only  question  for  consider- 
ation in  this  case,  therefore,  is,  whether  Benja- 
min Schoonmaker  took  a  mere  life  estate  in 
the  premises,  by  the  will  of  his  father,  or  was 
entitled  to  an  absolute  fee  therein  according  to 
the  rule  in  Shelley's  case. 

The  substance  of  that  rule  as  stated  in  the 
case  itself,  SJielley's  case,  1  Coke,  104  a,  is,  that 
"when  the  ancestor  by  any  gift  or  conveyance 
takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either 
mediately  or  immediately  to  his  heirs  in  fee  or 
in  tail,  'the  heirs'  are  words  of  limitation  of 
the  estate  and  not  words  of  purchase."  As 
our  own  distinguished  commentator  states  the 
operation  of  the  rule,  the  words  "heirs,"  or 
"heirs  of  the  body,"  create  a  remainder  in  fee, 
or  in  tail,  which  the  law,  to  prevent  an  abey- 
ance, vests  in  the  ancestor  who  is  tenant  for 
life,  and  by  the  conjunction  of  the  two  estates 
he  becomes  tenant  in  fee  or  in  tail.  That  rule 
was  a  settled  law  of  property  in  this  State,  as 
well  as  in  England,  *previous  to  its  ab-  [*488 
rogation  here  by  the  Revised  Statutes,  (a)  And 
as  the  testator  in  this  case  died  previous  to  1830, 
that  rule  must  determine  the  legal  effect  of  this 
devise,  unless  there  is  something  special  here 
to  take  this  case  out  of  the  operation  of  the 
rule.  It  is  supposed  by  the  plaintiff  that  the 
superadded  words  of  limitation,  "and  to  their 
heirs,"  after  the  first  limitation  to  the  heirs  of 
the  testator's  son,  Benjamin,  take  the  present 
case  out  of  the  operation  of  the  rule.  By  a  ref- 
erence to  Shelley's  case,  however,  it  will  be  seen 
there  were  similar  superadded  words  of  limita- 
tion in  that  case,  and  which  were  as  wholly 
unnecessary  there  as  in  the  case  now  under 
consideration.  There,  as  in  this  case,  the  es- 
tate was  in  terms  given  to  the  ancestor  for  life, 
and  after  his  decease  and  the  expiration  of  the 
intermediate  term  of  24  years,  the  estate  was 
limited  to  the  heirs  male  of  his  body,  and  the 
heirs  male  of  such  heirs  male.  The  counsel  for 
(a)  1 R.  S.,  725,  sec.  28. 
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the  plaintiff  in  that  case  also  insisted,  as  here, 
that  if  the  heirs  male  of  the  body  of  the  ances 
tor  were  held  to  be  words  of  limitation  and  not 
of  purchase,  the  superadded  words  of  limita- 
tion would  be  void.  For  that  words  of  limita- 
tion could  not  be  properly  added  to  words  of 
limitation,  but  to  words  of  purchase  only.  See, 
1  Coke,  95  b.  Similar  superadded  words  of 
limitation  existed  in  the  cases  of  Goodright  v. 
Pullyn,  2  Ld.  Raym.,  1437;  Legate  v.  SeweU.  1 
P.  Wms.,  87;  Measure  v.  Gee,  5  B.  &  Aid.,  910; 
sand  Morris  v.  Ward,  cited  in  8  T.  R.,  518.  In 
*  those  cases  also  the  estate  was,  by  the  general 
devise,  in  terms  given  to  the  ancestor  for  life. 
Yet  in  all  these  cases  the  first  limitation  to  the 
heirs  was  held  to  be  a  mere  enlargement  of  the 
•estate  for  life  first  given  to  the  ancestor;  and 
not  words  of  purchase  so  as  to  constitute  those 
who  first  took  under  the  description  of  heirs, 
a  new  stock  or  root  of  inheritance. 

In  Archer's  case,  1  Coke,  66  b,  the  estate  was 
devised  to  Robert  Archer  for  life,  and  after  his 
•death  to  the  next  heir  male  of  Robert,  and  to 
the  heirs  male  of  the  body  of  such  next  heir 
male;  thereby  forming  a  new  stock  or  root  of 
inheritance  in  the  first  heir  male  of  Robert,  and 
489*]  excluding  all  the  other  issue  male  *of 
Robert  from  the  inheritance.  There  is  nothing 
in  the  decision  in  that  case,  therefore,  incon- 
sistent with  the  holding  of  the  limitation  to  the 
heirs  general  of  the  testator's  son,  Benjamin, 
an  enlargement  of  his  life  estate  into  an  abso- 
lute fee.  For  the  words  "his  heirs"  in  the 
present  case  embrace  the  whole  succession  of 
heirs,  both  lineal  and  collateral,  and  extending 
through  all  time.  And  the  superadded  words 
of  limitation,  to  the  heirs  of  their  heirs,  do  not 
in  any  way  add  to  or  change  the  direction  of 
the  estate;  but  leave  it  to  descend  to  the  gen- 
eral heirs  of  Benjamin  in  the  same  manner  as 
if  the  superadded  words  of  limitation  had  not 
been  inserted  in  the  will.  The  case  of  Doe,  ex 
dem.  Long,  v.  Laming,  2  Burr.,  1100,  was  also 
a  case  in  which  the  estate  was  given  to  the 
heirs  of  the  body  of  the  first  taker  as  a  new 
stock  or  root  of  inheritance;  with  superadded 
words  of  inheritance  giving  a  different  direc- 
tion to  the  descent  of  the  estate  from  that 
which  was  given  to  it  by  the  devise  to  the 
heirs  of  the  first  taker.  For  the  lands  devised 
being  gavelkind,  the  devise  to  the  heirs  of  the 
body  of  the  first  taker,  as  well  females  as 
males,  to  be  divided  equally,  share  and  share 
alike,  as  tenants  in  common,  showed  a  clear 
intention  on  the  part  of  the  testator  to  give  the 
ultimate  remainder  in  the  estate  to  all  the  chil- 
dren of  his  niece,  and  not  merely  to  her  sons, 
who  would  be  the  first  to  inherit  as  her  heirs 
in  gavelkind.  But  the  superadded  words  of 
limitation,  "to  their  heirs  and  assigns  forever," 
would  leave  the  estate  which  was  thus  to  vest 
in  her  female  as  well  as  male  issue  at  her 
death,  to  descend  to  their  heirs  general  ac- 
cording to  the  custom  of  gavelkind. 

The  case  of  Tanner  v.  Livingston,  12  Wend., 
88,  was  also  properly  decided  on  the  same  prin- 
ciple. There  the  testator  devised  the  premises 
to  R.  L.  Livingston  and  his  wife,  and  to  the 
survivor  of  them  for  life;  and  after  their  de- 
cease to  their  heirs  male,  or  to  their  heirs  and 
assigns  forever,  share  and  share  alike.  The 
statute  having  abolished  entails  here  many 
years  before,  by  turning  all  such  estates  into 


fees  simple  absolute,  and  the  laws  of 'primo- 
geniture being  also  abolished,  the  only  object 
of  the  testator  in  devising  the  property  to  the 
heirs  male  of  R.  L.  Livingston  and  wife  after 
the  termination  of  their  life  estates  therein, 
*was  to  give  it  to  their  sons  or  male  [*49O 
descendants  instead  of  their  children  male  and 
female  generally.  And  the  superadded  words 
of  limitation  to  the  heirs  general  of  such  heirs 
male,  clearly  showed  that  the  testator  could 
not  have  intended  to  limit  an  estate  to  any  per- 
sons which  would  at  the  common  law  have 
been  an  estate  tail.  Nor  were  there  any  words 
of  limitation  to  the  heirs  general  of  R.  L.  Liv- 
ingston and  wife,  or  either  of  them,  which 
could  by  the  rules  of  the  common  law  give 
them  an  estate  in  fee  simple  in  the  premises. 
The  decision  of  the  Supreme  Court  in  that  case, 
therefore,  is  perfectly  reconcilable  with  the 
decision  of  the  same  court  in  the  present  case. 

The  books  are  full  of  cases  in  which  super- 
added  words  of  limitation  have  been  held  to 
indicate  an  intention  that  the  class  mentioned 
in  the  previous  limitation  should  take  the  es- 
tate as  purchasers, after  a  limitation  of  the  estate 
to  the  ancestor,  in  terms,  for  life  merely.  Most 
of  them  will  be  found  collected  by  the  late 
Judge  Story,  in  his  opinion  in  the  case  of  Sisson 
v.  Seabury,  1  Sumn.,  235.  But  upon  examina- 
tion of  those  cases,  it  will  be  seen  that  nearly 
all  of  them  are  cases  in  which  the  first  limita- 
tion was  not  to  the  heirs,  or  heirs  of  the  body 
of  the  person  to  whom  the  first  freehold  estate 
for  life  was  limited,  but  to  the  children  or  issue 
of  such  person.  The  word  "children,"  in  its 
primary  or  natural  sense,  is  always  a  word  of 
purchase,  and  not  a  word  of  limitation;  and 
the  word  "issue"  is  very  frequently  a  word  of 
purchase  also.  But  "heirs"  and  "heirs  of  the 
body"  are,  in  their  primary  and  natural  sense, 
words  of  limitation,  and  not  of  purchase. 
These  cases,  in  which  the  word  "children,"  or 
"issue,"  is  used,  with  superadded  words  of  lim- 
itation, showing  that  it  was  intended  to  be  used 
as  a  word  of  purchase  merely,  are  entitled  to 
very  little  weight  in  determining  the  question 
as  to  the  effect  of  a  limitation  to  the  heirs  gen- 
eral or  special,  of  the  person  to  whom  an  estate 
of  freehold  is  given  or  devised  in  the  same  con- 
veyance or  will. 

it  is  said  that  in  England,  where  the  law  of 
primogeniture  prevails,  it  was  necessary  to  use 
the  word  "heirs,"  in  the  plural,  in  a  limitation 
in  tail,  so  as  to  include  the  whole  line  or  suc- 
cession of  heirs.  And  that  the  decision  in  Shel- 
ley's case  was  based  *upon  the  princi-  [*491 
pie  that  if  the  heirs  male  of  the  body  of  Ed- 
ward Shelley  had  been  construed  to  be  words 
of  purchase,  it  would  have  vested  the  title  in 
his  oldest  son,  or  first  heir,  as  an  original  es- 
tate tail  in  him;  and  would  thus  have  excluded 
all  the  other  male  children  and  their  descend- 
ants from  inheriting  the  estate  under  the  set- 
tlement, even  if  the  issue  of  such  oldest  son 
had  afterwards  failed;  and  that  it  was  neces- 
sary, therefore,  to  construe  the  word  "heirs  " 
first  used  as  words  of  limitation  only,  and  to 
reject  the  superadded  words  of  limitation  as 
useless.  And  it  is  contended  that  a  different 
rule  of  construction  should  be  applied  here, 
where  the  law  of  primogeniture  is  abolished  ; 
although  the  same  words  are  used  in  the  con- 
veyance or  will  here  which  are  there  held  to 
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to  give'the  first  tenant  of  the  freehold  an  estate 
in  fee  or  in  tail.  That  might  be  a  good  reason 
for  abolishing  the  rule  in  Shelley's  case  entire- 
ly, with  entails  and  primogenitures,  as  we  have 
done  by  statute  in  this  State.  But  it  would  be 
improper  for  the  courts  to  attempt  to  abolish 
a  settled  rule  of  property  which  has  existed  for 
a  century  and  a  half,  merely  because  the  rea- 
sons upon  which  the  rule  was  originally  based 
no  longer  exist. 

The  case  under  consideration  does  not  ap- 
pear to  be  distinguishable  in  principle  from 
that  of  Brant  v.  Gelston,  2  Johns.  Cas.,  384, 
decided  by  our  Supreme  Court  in  1801,  and 
which  has  been  considered  as  the  settled  law 
of  this  State  for  the  last  forty-five  years.  In 
that  case,  as  in  this,  the  estate  was  in  the  first 
place  in  terms  limited  to  H.  B.  for  life;  and 
after  the  termination  of  the  intermediate  estate 
was  given  to  the  heirs  of  her  body,  with  super- 
added  words  of  limitation  to  their  heirs.  And 
the  only  material  difference  between  the  two 
cases  is  that  the  limitation  in  that  case  was  a 
limitation  to  the  heirs  of  the  body  of  the  ten- 
ant for  life,  enlarging  it  to  an  estate  in  tail, 
and  here  it  is  a  limitation  to  his  heirs  general, 
enlarging  his  life  estate  to  a  fee  simple.  I 
therefore,  do  not  feel  authorized  to  apply  a 
different  rule  of  construction  to  the  will  in  the 
present  case.  And  I  shall  vote  to  affirm  the 
judgment  of  the  court  below. 

492*1  *Barlow,  Senator.  The  language 
of  the  clause  of  the  will  under  consideration 
is  peculiar.  No  case  has  been  found  where  the 
same  phraseology  in  a  will  or  deed  has  been 
judicially  construed  in  this  country  or  in  En- 
gland; though  some  cases  have  been  referred 
to  as  having  a  strong  if  not  controlling  bear- 
ing over  the  construction  of  the  devise. 

If  the  heirs  of  Benjamin  Schoonmaker  took 
as  purchasers,  the  plaintiff  must  recover ;  if 
they  could  take  only  as  heirs,  then  the  prem- 
ises having  been,  in  effect,  aliened  by  their  an- 
cestor, they  cannot  inherit.  Had  the  will  sim- 
ply devised  the  premises  to  Benjamin  forever, 
or  to  him  and  his  heirs  forever,  he  would  have 
taken  the  entire  estate.  Or  if  the  property  had 
been  devised  to  him  "  during  his  natural  life 
and  after  his  decease  to  his  heirs  forever,"  it 
would  be  difficult  to  avoid  its  passing  in -fee 
to  him.  But  it  is  contended  that  the  limitation 
over  "  to  his  heirs  and  to  their  heirs  and  as- 
signs forever,"  qualified  his  estate,  and  made 
his  heirs  to  take  as  purchasers.  A  will  devis- 
ing the  same  estate  to  an  heir  which  would  be 
taken  by  descent,  would  be  wholly  inopera- 
tive. It  could  not  be  deemed  void,  perhaps, 
because  it  would  not  be  against  law  ;  but  the 
devise  would  be  simply  declaratory  of  what  the 
law  already  provided  for,  and  the  property 
would  descend  as  at  law  because  the  will  would 
not  change  its  direction.  In  short  it  would  be 
a  simple  testamentary  declaration  that  the  prop- 
erty should  descend  as  at  law.  The  will  would 
not  convert  the  estate  from  one  of  descent  into 
one  of  purchase,  though  perhaps  language 
might  be  used  which  would  effect  this  change. 
It  is  a  leading  principle,  "  that  whenever  a  de- 
vise gives  to  the  heir  the  same  estate  in  quality 
as  he  would  have  by  descent  he  shall  take  by 
the  latter,  which  is  the  title  most  favored  by 
the  law."  Harg.  Notes  to  1  Inst,,  12  b,  n.  63. 
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This  principle  gives  a  reason  why  a  will  is  in- 
operative if  it  does  not  vary  from  the  laws  of 
descent,  and  must  have  an  influence  on  the 
mind  in  construing  the  ambiguous  language- 
of  a  testator.  The  laws  of  descent  would  give 
the  enjoyment  of  a  life  estate  to  Benjamin  and 
on  his  decease  to  his  heirs  and  their  heirs  and 
assigns  forever,  if  Benjamin  should  not  alien- 
ate; or,  in  other  words,  under  this  will  by  reg- 
ular *descent  the  estate  might  pass  and  [*493 
be  enjoyed  the  same  as  under  the  laws  of  de- 
scent. But  to  take  this  view  of  it  and  recog-k 
nize  the  fee  in  Benjamin,  the  heirs  run  the 
hazard  of  being  stripped  of  the  inheritance  by 
an  alienation  of  their  ancestor,  against  which 
the  testator  may  well  have  desired  to  guard.  It. 
seems  that  Benjamin  was  embarrassed  and  the 
right  he  had  passed  out  of  him  by  sheriff's 
sale;  and  if  the  will  does  not  secure  the  estate 
against  that  sale  the  heir  must  lose  the  inher- 
itance and,  perhaps,  against  the  very  intent  of 
the  will.  If  the  testator  intended  Benjamin  to 
take  the  fee,  it  seems  strange  that  he  should 
have  worded  the  devise  as  he  did.  He  had  the 
heirs  specially  in  view  whilst  he  desired  that 
Benjamin  should  enjoy  the  life  estate ;  if  not, 
I  cannot  see  why  he  should  speak  of  Benja- 
min's "natural  life,"  and  of  his  decease,  and 
"his  heirs  and  their  heirs  and  assigns,"  as 
he  does.  Had  he  said,  "  his  heirs  and  assigns 
forever,"  he  would  have  used  terms  common  in 
devising  a  fee  making  him  (Benjamin)  the  an- 
cestor. But  instead  of  this  he  speaks  special- 
ly of  a  life  estate  in  him,  then  of  his  heirs  and 
their  heirs  and  assigns,  as  if  granting  the  fee- 
to  his  heirs  with  words  of  perpetuity,  mak- 
ing them  take  as  purchasers  and  ancestors  to- 
their  heirs.  The  language  satisfactorily  shows- 
to  my  mind  an  intent  to  devise  only  a  life  es- 
tate to  the  son  and  the  fee  to  his  heirs.  And 
it  seems  to  be  conceded  by  all  that  this  was 
the  intent,  but  that  precedent  has  construed 
the  language  to  give  the  fee  to  Benjamin,  and 
that  the  obvious  construction  from  the  words 
used,  must  surrender  to  precedent  in  deter- 
mining the  legal  intent. 

Several  English  decisions  are  cited,  and 
among  them  Shelley's  case  as  conclusive  against 
the  plaintiff.  Shelley's  case  was  that  of  a  grant 
to  A  for  life,  then  to  the  heirs  males  of  the- 
body  of  A  and  to  the  heirs  males  of  the  bod- 
ies of  such  heirs  males ;  and  the  court  held, 
that  A  was  a  tenant  in  tail.  This  was  in  per- 
fect accordance  with  the  laws  of  entails  ;  and 
the  heirs  male  could  lose  no  rights,  whether  A 
was  declared  tenant  in  tail  or  as  having  a  life 
estate,  so  far  as  remainder  or  succession  was 
concerned.  Other  precedent  cited  carry  out 
the  laws  of  primogeniture  as  controlling  in 
certain  cases  of  ambiguous  construction.  Both 
*sy stems,  that  is,  the  laws  of  entails  [*494 
and  of  primogeniture,  are  favored  by  the  pol- 
icy of  local  English  laws.  Although  the  laws 
of  descent  in  greater  part  carry  estates  to  the 
heirs  at  law  generally  in  England,  still  the  pol- 
icy of  government  under  the  British  Crown,, 
tinctured  with  feudal  partiality,  favors  a  per- 
petuation of  concentrated  wealth,  and  inclines 
to  constructions  carrying  out  the  principles  of 
entailments  and  primogeniture.  But  this  is 
not  and  never  was  the  case  in  this  country 
since  the  organization  of  our  government  even 
before  estates  tail  were  abolished.  English^ 
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precedents,  therefore,  should  not  be  considered 
of  binding  force  with  us.  I  cannot  make  the  ob- 
vious intent  of  a  testator  surrender  to  them. 
It  has  been  the  aim  of  this  court  to  seek  the 
intent  of  the  testator,  in  all  cases  before  it,  as 
the  polar  star  to  govern  the  judgment,  unless 
if  carried  out  it  would  violate  some  recognized 
law  of  the  land.  The  policy  which  makes  an 
heir  take  by  descent  and  not  by  purchase, 
where  he  takes  in  quality  of  heir,  is  to  favor 
the  title  by  descent  as  above  stated,  and  to  se- 
cure the  estate  to  the  heir.  If  this  is  so  in  En- 
gland, the  policy  here  must  be  to  give  a  con- 
struction to  ambiguous  language  so  as  to  se- 
cure the  heir  against  the  acts  of  the  ancestor, 
where  the  intent  of  the  testator  was  to  limit  the 
estate  of  the  ancestor. 

I  shall  now  briefly  review  the  reasons  for 
favoring  title  in  the  ancestor  under  English 
laws,  instead  of  allowing  the  heir  to  take  by 
purchase;  and  it  appears  to  me  that  no  such 
reasons  ever  did  or  should  exist  here  to  mili- 
tate against  the  just  rule  of  carrying  out  the 
testator's  intent,  as  the  first  end  and  object  of 
the  law.  The  idea  of  allowing  heirs  to  take 
by  purchase  was  discountenanced  at  an  early 
day  in  England,  because,  as  it  was  pretended, 
"it  would  have  been  a  continual  source  of 
fraud  upon  feudal  tenure."  Hargrave  says: 
"When  the  heir  came  into  the  tenure  by  de- 
scent, the  lord  was  entitled  to  those  grand 
fruits  of  military  tenure,  wardship  and  mar- 
riage; but  if  he  took  by  purchase,  only  the 
trifling  acknowledgment  of  relief  was  due  to 
the  lord.  If  the  heir  were  allowed  to  succeed 
by  purchase,  it  would  defeat  the  specialty 
creditors  of  the  ancestor.  If  private  intention 
had  been  permitted  to  annex  to  real  heirship, 
the  contradiction  of  taking  by  purchase,  what 
495*1  principle  of  our  law  *would  have  re 
mained  to  resist  stripping  the  title  by  succes- 
sion of  all  the  other  effects  and  consequences 
legally  appropriated  to  it?  Why  might  it  not 
have  given  to  purchase  the  qualities  of  de- 
scent? It  is  a  positive  rule  of  law,  that  a  man 
cannot  raise  a  fee  simple  to  his  own  right  heirs 
as  purchasers,  either  by  legal  conveyance  or 
by  conveyance  to  uses.  By  this  it  is  meant, 
that  where  the  ancestor  wills  that  at  his  death 
his  heirs  shall,  by  gift  from  him,  come  to  that 
very  inheritance  which  the  law  of  descent  and 
succession  throws  upon  them,  it  is  construed 
as  a  vain  and  fruitless  attempt  to  give  that  to 
the  heirs  which  the  law  vests  in  them.  It 
It  amounts  to  a  prohibition  upon  the  ancestor 
against  making  his  heirs  purchasers  by  giving 
at  his  death  what  the  law  confers  without  his 
aid."  Harg.  Notes  to  1  Inst.,  376,  b,  n.  329. 
Here  this  profound  jurist  has  briefly  stated  the 
reasons  why  heirs  should  not  take  as  pur- 
chasers. But  as  feudal  tenures  do  not  obtain 
in  this  country,  and  as  private  intention  prop- 
erly expressed  may  with  us  be  permitted  to 
contradict  descent  and  allow  heirs  to  take  by 
purchase,  those  reasons  must  fall  and  the  rule 
itself  must  fall  with  them. 

I  have  already  said  that  a  will  simply  de- 
claratory of  the  laws  of  descent  would  be  in- 
operative. Still,  as  the  principles  of  our  gov- 
ernment allow  every  man  to  hold  and  dispose 
of  his  property  according  to  his  own  pleasure, 
in  all  dispositions  of  it  his  intention  will  be 
strictly  adhered  to  and  be  carried  out,  unless 
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repugnant  to  the  well  established  and  declared 
law  of  the  land.  If  a  testator  is  desirous  of 
limiting  his  estate  to  life  tenures  in  his  im- 
mediate heirs,  and  of  securing  the  fee  to  their 
heirs,  and  of  having  these  take  as  purchasers, 
there  is  not  and  never  was  anything  in  our 
laws  to  interfere  with  his  right  of  so  doing. 
The  commentary  on  Ld.  Coke,  after  speaking 
as  above,  says:  "But  this  rule  applies  only  to 
the  acts  of  the  ancestor ;  it  was,  therefore,  req- 
uisite to  have  a  like  barrier  as  to  acts  between 
persons  not  standing  in  that  relation  towards 
each  other.  This  is  effected  by  the  rule  in 
Shelley's  case."  Harg.  Notes,  supra.  Thus  it 
will  be  seen  that  the  same  policy  carried  out 
in  cases  of  devise  by  ancestors  was  brought  up 
as  a  barrier  in  cases  where  parties  stand  in 
other  relations  and  passed  their  estate  by  grant; 
*and  if  the  reasons  of  the  rule  in  one  *[*496 
case  are  unsound,  they  must  also  be  the  same 
in  the  other.  , 

The  rule  of  construction  is  more  strict  and 
technical  in  cases  of  deeds  than  in  wills  and, 
therefore,  greater  liberality  is  to  be  given  to 
intent  in  the  latter  than  in  the  former.  In 
speaking  of  the  rule  that  is  to  govern  us,  I  can- 
not express  myself  more  to  my  mind  than  in 
the  language  of  that  same  great  jurist.  "Thus 
explained  (says  he),  the  rule  in  Shelley's  case 
can  no  longer  be  treated  as  a  medium  for  dis- 
covering the  testator's  intention.  The  ordinary 
rules  for  the  interpretation  of  deeds  should  be 
first  resorted  to.  When  it  is  once  settled  that 
the  donor  or  testator  has  used  words  of  inher- 
itance according  to  their  legal  import;  has  ap- 
plied them  intentionally  to  comprise  the  whole 
line  of  heirs  to  the  tenant  for  life;  has  made 
him  the  terminus,  by  reference  to  whom  the 
succession  is  to  be  regulated;  then  the  rule  in 
Shelley's  case  applies,  and  the  heir  shall  not 
take  by  purchase.  But  if  it  shall  be  decided 
that  the  testator  or  donor  did  not  mean  to  in- 
volve the  whole  line  of  heirs  to  the  tenant  for 
life;  did  not  mean  to  engraft  a  succession  on 
his  estate  and  to  make  him  the  ancestor  or 
terminus;  but  instead  of  this,  intended  to  use 
the  word  "heirs"  in  a  limited,  restricted  and 
qualified  sense;  intended  to  point  at  that  in- 
dividual person  who  should  be  the  heir  at  the 
moment  of  the  ancestor's  decease;  intended  to 
give  a  distinct  estate  of  freehold  to  such  single 
heir,  and  to  make  his  or  her  estate  of  freehold 
the  groundwork  of  a  succession  of  heirs;  to 
construe  him  or  her  the  ancestor,  terminus  or 
stock  for  the  succession  to  take  its  course  from: 
in  every  one  of  these  cases  the  premises  are 
wanting  upon  which  the  rule  in  Shelley's  case 
interposes  its  authority,  and  the  rule,  there- 
fore, becomes  extraneous  matter."  Harg.  Notes, 
supra. 

In  applying  this  rule  thus  ably  expounded 
to  the  case  before  us,  it  seems  that  no  doubt 
can  exist  to  embarrass  our  minds.  If  the  tes- 
tator did  not  use  words  of  Inheritance  accord- 
ing to  their  legal  import  and  intentionally  ap- 
ply them  to  Benjamin,  and  has  not  made  him 
the  terminus  by  reference  to  whom  the  succes- 
sion is  to  be  regulated,  the  rule  in  Shelley's  case 
cannot  apply.  It  is  not  only  necessary  the 
words  of  inheritance  should  apply  *to  [*497 
him,  but  they  should  have  intentional  appli- 
cation with  a  view  of  succession  of  the  whole 
line  of  heirs.  That  this  was  the  testator's  intent 
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in  this  will,  can  hardly  be  pretended.  To 
my  mind  there  seems  no  ground  for  imput- 
ing such  an  intention.  Nothing  but  pretended 
precedent  can  drive  the  court  to  such  a  con- 
clusion; and  the  rule  as  laid  down  in  the  au- 
thority above  cited,  shows  that  Shelley's  case 
is  no  barrier  to  a  recovery,  if  Benjamin  was 
not  the  intended  terminus  or  stock.  The  plain 
reading  and  understanding  of  the  will  shows 
most  clearly,  to  my  mind,  that  the  testator  only 
intended  to  give  Benjamin  a  life  interest;  that 
he  did  not  intend  to  engraft  a  succession  on 
his  estate,  and  to  make  him  the  terminus  or 
stock;  but  on  the  contrary,  pointed  to  his  heirs 
to  whom  he  intended  to  give  a  distinct  estate 
of  freehold,  and  constitute  them  the  stock  for 
the  succession  to  take  its  source  from.  They 
took,  therefore,  as  purchasers;  and  it  follows 
that  the  judgment  of  the  Supreme  Court  is  er- 
roneous, and  ought  to  be  reversed. 

.  Hand,  Senator.  I  can  pot  find  any  other 
clause  in  the  will,  bearing  upon  the  devise  to 
Benjamin  Schoonmaker,  which  will  aid  the 
court  in  interpreting  that  provision.  The  case 
is,  therefore,  free  from  any  circumstances  to 
prevent  a  final  disposition  of  the  question 
whether  in  this  State  a  devise  to  a  man  for 
life  and,  after  his  decease,  "to  his  heirs  and 
their  heirs  and  assigns  forever,"  gives  the  first 
taker  a  fee  or  only  a  life  estate.  I  had  sup- 
posed that  at  this  day  there  could  be  no  ques- 
tion upon  such  a  clause.  The  rule  in  Shelley's 
case,  1  Coke,  93,  has  stood  more  than  two  hun- 
dred and  sixty  years,  and,  whether  right  or 
wrong,  has  never  been  overruled  by  a  single 
decision.  The  case  of  Bagshaw  v.  Spencer,  2 
Atk.,  570,  577,  and  Perrin  v.  Blake,  4  Burr., 
2579,  were  attempts  to  modify  it  as  to  wills 
under  certain  forms  of  expression.  But  the 
former  has  been  overruled  and  the  latter  was 
reversed,  and  is  now  admitted  to  have  been 
against  the  "  stream  of  authorities."  Great 
efforts  have  been  made  to  distinguish  cases  and 
save  them  from  the  operation  of  the  rule,  but 
no  case  of  any  weight  of  authority  that  I  have 
been  able  to  find  has  ever  directly  attacked  the 
498*]  rule.  *That  it  was  in  conflict  with  the 
intent  of  the  grantor  in  the  case  in  which  it 
was  laid  down  I  believe  no  one  doubts.  But 
whether  it  owes  its  origin  to  the  war  made  by 
the  courts  upon  perpetuities,  and  their  desire 
to  free  real  estate  from  the  clogs  of  entail- 
ments,  or  to  feudal  policy,  its  undisturbed 
sway  for  nearly  three  centuries  is  undoubted, 
and  nothing  but  the  power  of  legislation,  both 
here  and  in  England,  has  been  able  to  put  it 
down.  The  exercise  of  that  power  is  the  full- 
est admission  of  the  strength  of  the  rule  and 
of  its  security  against  judicial  attack.  That 
rule  is  "  that  when  the  ancestor,  by  any  gift 
or  conveyance,  takes  an  estate  of  freehold,  and 
in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  mediately  or  immediately,  to 
his  heirs  in  fee  or  in  tail,  that  always  in  such 
cases  '  to  his  heirs '  are  words  of  limitation  of 
the  estate,  and  not  words  of  purchase."  It  is 
contended  by  the  plaintiff's  counsel  that  all 
the  cases  affirming  this  rule  were  cases  of  ' '  en- 
tailments."  But  ever  since  it  was  reported  it 
has  been  understood  to  apply  to  estates  in  fee 
simple  as  well  as  In  fee  tail.  Nor  do  I  find 
this  distinction  adverted  to  as  important,  but 
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in  the  cases  in  which  an  attempt  has  been 
made  to  take  a  grant  or  devise  out  of  the  rule 
some  particular  phraseology  has  been  relied 
upon  which  was  supposed  to  make  it  an  ex- 
ception. And  this  argument  is  against  the 
plaintiff,  for  if,  as  in  Shelley's  case,  where  a 
life  estate  was  given,  and  then  after  a  term  of 
years  "  to  the  heirs  males  of  the  body"  of  the 
first  taker  "lawfully  begotten,  and  of  the 
heirs  males  of  the  body  of  such  heirs  males 
lawfully  begotten,"  and  then  ultimate  remain- 
der in  default  of  such  issue,  the  heirs  do  not 
take  by  purchase,  surely  they  do  not  where 
the  grant  is  for  life  with  remainder  over  to 
heirs  generally.  If  the  grant  or  use  to  Edward 
Shelley  had  been  to  him  for  life,  remainder  to 
his  heirs  generally,  as  in  this  case,  Shelley's  case 
would  never  have  been  reported,  for  all  would 
have  agreed,  certainly  at  that  day,  that  the 
first  named  devisee  took  an  estate  of  inherit- 
ance. Nor  does  the  limitation  over  to  the  heirs 
of  the  heirs  change  the  rule ;  for  not  only  was 
that  so  in  Shelley's  case,  but  there  was  an  ulti- 
mate remainder  over.  Several  cases  of  this 
nature  have  arisen  and  Shelley's  rule  was  still 
applied.  Certainly  if  the  first  heirs  do  not 
*take  as  purchasers  by  these  words  [*499 
their  heirs  cannot.  But  it  is  said  the  intent  of 
the  testator  is  clearly  against  this  construction, 
and  that  this  is  our  only  guide.  That  intent 
should  control  no  one  disputes.  But  to  give 
certainty  and  fixed  rules  to  the  transmission 
of  real  estate  is  one  of  the  cardinal  objects  of 
law.  Here  is  a  rule  unquestioned  for  between 
two  and  three  centuries,  and  a  will  is  drawn 
which  carries  an  estate  of  inheritance  by  its 
most  obvious  application.  All  authorities 
agree  that  the  will  must  be  construed  with  ref- 
erence to  the  existing  law,  and  where  words 
have  a  plain  legal  meaning  the  testator  is  pre- 
sumed to  use  words  in  the  sense  which  the  set- 
tled law  of  the  land  gives  to  them  ;  otherwise, 
no  lawyer  could  safely  draw  a  will ;  and  words, 
however  technical  and  common  (and  none  are 
more  so  than  the  word  "heirs"),  never  could 
acquire  a  settled  construction. 

Not  a  case  has  been  referred  to  where  these 
words  in  a  will  or  grant  were  held  words  of 
purchase,  and  it  is  believed  none  can  be  found. 
To  take  a  case  out  of  the  rule  some  more  ex- 
pressive term  must  be  used  than  the  word 
"heirs."  In  Rogers  v.  Rogers,  3  Wend.,  503, 
the  devise  over  was  to  the  "children  of  his 
body,"  an  expression  which  by  no  means  in- 
cludes the  whole  line  of  succession.  Legiti- 
mate children  are  heirs,  but  heirs  are  not  nec- 
essarily children.  In  Tanner  v.  Livingston,  12 
Wend.,  83,  the  devise  over  was  to  the  heirs 
male  of  the  husband  and  wife,  the  first  takers, 
and,  consequently,  only  to  a  particular  class 
or  portion  of  the  heirs,  and  not  descendible  to 
the  general  heirs.  And  in  that  case,  too,  there 
was  a  power  to  execute  leases  for  two  lives 
given  to  the  first  takers,  the  grant  of  which 
implied  a  restriction  or  limitation  of  the  estate 
given  inconsistent  with  a  fee.  This  was  anal- 
ogous to  the  clause  in  Perrin  v.  Slake,  that 
none  of  his  children  should  sell  the  testator's 
estate  for  longer  than  his  life. 

€n  Brant  v.  Gelston,  2  Johns.  Gas.,  386,  anc 
in  6  Paige,  513,  the  construction  asked  for  bj 
the  defendant  was  recognized  ;  and  in  Gro 
v.  Townsend,  2  Hill,  554,  the  Supreme  Cour 
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held  a  devise  to  a  daughter  and  "  the  heirs  of 
her  body  forever,"  and,  "  in  case  of  her  death 
without'such  heirs,"  then  "  to  the  lawful  chil 
5OO*]  dren  *of  N.  V.,  deceased,  and  their 
heirs  forever,"  gave  her  a  fee  simple ;  and  this 
court  last  year  unanimously  affirmed  that  de- 
cision, (a)  There  was  an  ultimate  remainder 
over.  The  cause  turned  upon  the  abolition  of 
entails ;  and  I  mention  it  here  as  evidence  of 
our  adherence  to  decisions  in  a  case  where  the 
suit  was  by  one  of  the  children  of  the  body  of 
the  first  taker  against  those  holding  under  a 
conveyance  from  the  mother.  As  I  under- 
stand the  rule,  it  is  that  where  a  freehold  is 
given  to  the  first  taker,  and  the  limitation  over 
includes  his  whole  line  of  legal  succession,  he 
takes  a  fee.  No  word  is  more  expressive  of 
such  intent  than  the  word  "heirs;"  which, 
when  used  generally,  and  without  qualifica- 
tion other  than  giving  a  precedent  life  estate 
to  the  ancestor,  gives  nothing  to  his  heirs  ex- 
cept by  descent.  The  cases  sustaining  the 
view  taken  by  the  Supreme  Court  are  most  of 
them  collected  in  Haves'  Essays,  in  the  sev- 
enth volume  of  the  Law  Library ;  and  the 
enumeration  need  not  be  repeated  here. 

It  is  urged  that  this  being  a  devise,  distin- 
guishes it  from  a  grant.  But  I  am  not  aware 
of  any  different  rule  of  construction  of  the 
same  words,  whether  in  a  will  or  grant,  in  a 
case  where  the  words  have  already  received 
a  known  legal  interpretation  and  meaning.  No 
distinction  is  made  in  the  books.  Chancellor 
Kent  extracts  the  rule  from  Preston  in  these 
words:  "When  a  person  takes  an  estate  of 
freehold,  legally  or  equitably  under  a  deed, 
will,  or  other  writing,  and  in  the  same  instru- 
ment there  is  a  limitation  by  way  of  remainder, 
either  with  or  without  the  interposition  of  an- 
other estate,  of  an  interest  of  the  same  legal 
or  equitable  quality  to  his  heirs  or  heirs  of  his 
body  as  a  class  of  persons  to  take  in  succes- 
sion from  generation  to  generation,  the  limita- 
tion to  the  heirs  entitles  the  ancestor  to  the 
whole  estate."  4  Kent,  215.  I  have  intended 
to  give  the  case  a  careful  examination,  though 
I  have  not  adverted  to  many  of  the  cases,  and 
my  first  impressions  remain  unshaken.  I  be- 
lieve the  decision  of  the  court  below  accords 
with  well  settled  law,  and  with  the  received 
opinion  of  the  profession  in  this  country  and 
5O1*]  in  England,  *and  also  with  the  judg- 
ments of  the  courts  who  have  decided  every 
analogous  case  in  this  State.  It  also  accords 
with  the  views  of  all  the  elementary  writers, 
including  Chancellor  Kent,  and  with  the  opin- 
ion of  the  revisers  of  the  statutes  of  the  State. 
See,  3  R.  S.,  2d  ed.,  575.  The  Revised  Stat- 
utes have  abrogated  the  rule  in  Shelley's  case, 
but  if  this  judgment  is  reversed,  the  revisers 
and  the  Legislature  were  mistaken  and,  as  to 
wills,  certainly,  the  remedial  law  was  unnec- 
cessary  and  a  work  of  supererogation.  I  cannot 
think  all  have  been  so  mistaken.  The  rule  I 
believe  has  been  well  known  and  understood, 
and,  particularly  as  affecting  real  estate,  should 
not  be  disturbed.  I  am  not  willing  to  antici- 
pate the  statute  and  give  it  a  retroactive  effect. 
Whether  the  rule  originated  upon  sufficient 
grounds  is  not  the  inquiry.  It  has  become  set- 
tled, and  no  speculative  reasoning  upon  its 
origin,  policy  or  expediency  should  prevail 
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against  it.  "Certainty,"  says  Ld.  Hardwicke, 
"is  the  mother  of  repose,  and  therefore  the 
law  aims  at  certainty."  1  Dick., 245.  I  am  of 
opinion  that  there  was  no  error  in  the  decision 
of  the  court  below. 

Porter,  Senator.  This  case  raises  an  inter- 
esting question  as  to  the  construction  of  the 
peculiar  language  of  the  will  of  Simon  Schoon- 
maker.  No  person  can,  I  think,  read  that  clause 
of  the  will  which  gives  an  estate  to  his  son 
Benjamin,  or,  indeed,  the  whole  will,  without 
being  struck  with  the  fact,  that  the  testator  in- 
tended to  limit  the  estates  given  to  bis  own 
children,  being  all  of  them  the  first  takers,  to 
estates  for  life  only;  and  that  beseemed  to  take 
special  pains  to  put  it  beyond  the  power  of  the 
first  takers  to  deprive  those  who  would,  ac- 
cording to  our  law  of  descents,  succeed  to  their 
estates,  of  the  property  mentioned  in  his  will. 
This  general  intent,  unquestionably,  was  to  de- 
feat the  very  contingency,  which  the  defend- 
ant in  this  case  makes  the  basis  of  his  claim  10 
the  title  of  the  premises  in  question.  But  it  is 
contended  that,  although  this  may  be  so,  so  fur 
as  the  words  "during  his  natural  life"  give 
evidence  of  his  intention;  yet  that  he  after- 
wards used  technical  words,  the  legal  import 
of  which  has  long  been  settled;  and  that  their 
effect  is  to  enlarge  *the  life  estate  given  [*5O2 
in  the  same  sentence,  into  a  fee;  and  that  in 
law  he  must  be  deemed  to  have  intended  this, 
because  the  language  he  used  gives  a  fee  to 
the  first  taker.  It  is  insisted  that  these  words, 
"and  after  his  (the  said  Benjamin's)  decease, 
to  his  heirs,  and  to  their  heirs  and  assigns  for- 
ever," are  used  by  the  testator  to  define  the 
measure  of  the  estate  which  he  intended  to 
give  to  Benjamin;  and  did  not  point,  according 
to  the  understanding  of  the  testator,  as  made 
known  to  us  by  the  language  he  used,  to  such 
individuals  as  should,  in  the  event  of  the  death 
of  Benjamin,  be  his  heirs  at  law.  If  this  po- 
sition is  true,  then  I  concede  that  the  plaintiff 
took  no  estate  under  the  will,  and  cannot  re- 
cover. 

The  effect  of  the  rule  established  in  Shelley's 
case,  upon  this  will,  if  it  falls  within  it,  I  shall 
not  attempt  to  avoid;  for  that  the  rule  as  un- 
derstood and  interpreted  by  the  courts  in  En- 
gland and  in  this  State,  formed  a  part  of  the 
law  of  this  State,  until  abrogated  by  the  Leg- 
islature in  1830.  subsequent  to  the  time  when 
this  will  took  effect,  cannot  now  be  questioned. 
That  it  was  arbitrary  and  technical,  and  often 
operated  to  defeat  the  intention  of  testators; 
and  caused  great  hardships  and  injustice  by 
depriving  devisees  of  the  bounty  which  their 
ancestors  had  designed  for  them,  is  apparent 
to  all  who  have  read  the  cases  in  our  courts; 
and  this  was,  doubtless,  the  reason  which  in- 
fluenced the  Legislature  to  abolish  it.  The 
same  reasons  should  influence  the  courts  to 
confine  the  operation  of  the  rule  to  the  nar- 
rowest limits,  consistent  with  former  adjudi- 
cations. But  since  the  rule  existed  when  the 
testator  died,  it  becomes  important  to  ascer- 
tain its  exact  limits,  that  we  may  know  wheth- 
er it  is  to  control  this  case.  Preston,  in  his 
work  on  Estates,  Vol.  1,  p.  263,  thus  clearly 
states  the  rule:  "When  an  ancestor  takes  an 
estate  of  freehold  by  any  gift  or  conveyance, 
and  in  the  same  gift  or  conveyance  there  is  a 
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limitation,  mediate  or  immediate,  to  his  heirs 
or  heirs  of  his  body,  the  word  'heirs'  is  a  word 
of  limitation  of  the  estate, and  not  of  purchase." 
To  apply  the  rule  to  this  case,  as  the  defend- 
ant claims  it  should  be  applied,  it  would  de- 
cide that,  as  Benjamin  confessedly  took  an  es- 
tate of  freehold  under  the  will,  that  is  an  es- 
5O3*]  tate  *for  life;  the  subsequent  words, 
giving  the  estate  to  his  heirs,  enlarged  the  life 
estate  to  a  fee;  and  Benjamin's  heirs  took  noth- 
ing under  the  will;  that  the  words  "his  heirs" 
do  not  mean,  in  this  connection,  the  heirs  of 
Benjamin;  but  are  used  merely  to  show  the 
measure  of  the  estate  that  he  took  under  the 
will ;  and  that  if  the  heirs  of  Benjamin  ever  take 
an  interest  in  the  same  land,  they  must  take 
it  as  his  heirs,  and  not  by  force  of  this  devise. 
This  application  of  the  doctrine,  it  is  plain, 
would  defeat  the  plaintiff's  estate  in  the  prem- 
ises, and  would  require  the  court  to  reject  as 
surplusage,  the  important  words  of  the  will 
"and  to  their  heirs."  Such  rejection,  I  think, 
should  never  be  made,  except  for  the  purpose 
of  carrying  into  effect  the  clear  intent  of  the 
testator. 

There  are  many  cases  in  which  the  courts 
have  given  effect  to  the  intention  of  testators, 
in  disregard  of  the  rule  in  Shelley's  case.  In  the 
celebrated  case  of  Perrin  v.  Blake,  the  Court  of 
K.  B.  decided  that  in  the  construction  of  wills 
the  intention  of  the  testator  must  always  be 
regarded.  That  was  a  case  in  which  the  rule 
in  Shelley's  case  was  invoked  against  what  the 
court  considered  was  the  intention  of  the  tes- 
tator; but  they  allowed  the  intention  to  prevail. 
The  case  was  carried  for  review,  into  the  Ex- 
chequer Chamber,  and  was  reversed,  because 
that  court  did  not  consider  that  intention  so 
clearly  expressed  as  to  take  it  out  of  that  rule. 
Sir  William  Blackstone,  in  the  course  of  his 
opinion  in  that  case,  an  opinion  that  has  been 
much  extolled  for  its  profound  yet  lucid  argu- 
ment upon  this  most  abstruse  subject,  holds 
the  following  language:  "The  rule  in  SheUey's 
case  is  not  to  be  reckoned  among  the  great 
fundamental  principles  of  juridical  policy; 
which  cannot  be  exceeded  or  transgressed,  by 
any  intention  of  the  testator;  but  is  of  a  more 
flexible  nature,  and  admits  of  many  excep- 
tions; for  if  the  intention  of  the  testator  be 
clearly  and  manifestly  contrary  to  the  legal 
import  of  the  words,  which  he  has  thus  hastily 
and  unadvisedly  made  use  of,  the  technical 
rule  of  law  shall  give  way  to  this  plain  inten- 
tion of  the  testator,  "(a) 

In  the  case  now  before  us,  the  decision  of 
5O4*j  the  court  below,  *which  held  that  the 
devise  to  Benjamin  was  a  fee  simple,  is  placed 
entirely  upon  the  rule  in  Shelley's  case;  laying 
out  of  view,  or  denying  any  efficacy  to  the  su- 
peradded  or  explanatory  words  accompanying 
the  devise;  and  also,  as  I  read  the  will,  to  the 
plain  intention  of  the  testator.  After  much 
examination  of  the  cases  bearing  upon  the  sub- 
ject, I  am  unable  to  concur  in  the  conclusion 
to  which  that  court  came. 

And  first,  I  think  that  the  explanatory  words 
take  the  case  out  of  the  reason  of  the  rule  and, 
consequently,  out  of  the  rule  itself.  Mr. 
Cruise,  in  his  Digest,  tit.  88,  ch.  24,  sec.  40, 
lays  down  the  following  proposition  :  "When 

(a)  See  the  opinion  of  Sir  William  Blackstone  in  1 
Harg-.  Tracts,  487. 
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an  estate  is  devised  to  a  person  and  his  heirs, 
or  to  the  heirs  of  his  body,and  there  are  words 
of  explanation  annexed  to  the  word  '  heirs,' 
from  whence  it  may  be  collected  that  the  tes- 
tator meant  to  qualify  the  meaning  of  the  word 
'heirs,'  and  not  to  use  it  in  its  technical  sense, 
but  as  a  description  of  the  person  or  persons  to 
whom  he  intended  to  give  his  estate,  after  the 
death  of  the  first  taker;  the  word  'heirs'  will 
in  that  case  operate  as  a  word  of  purchase." 
The  general  current  of  authority  sustains  this 
position  of  Mr.  Cruise.  Chancellor  Kent,  4 
Com.,  220,  221,  says:  "There  are  several  cases 
in  which,  in  a  devise,  the  words  'heirs  or  heirs 
of  the  body,'  have  been  taken  to  be  words  of 
purchase,  and  not  of  limitation,  in  opposition 
to  the  rule  in  Shelley's  case.  When  the  testator 
annexes  words  of  explanation  to  the  word  'heirs' 
showing  thereby  that  he  meant  by  the  word 
'heirs,'  a  mere  descriptio  personarum,OT  specific 
designation  of  certain  individuals;  or  when  the 
testator  supefadds  words  of  explanation,  or 
fresh  words  of  limitation,  and  a  new  inherit- 
ance is  grafted  upon  the  heirs  to  whom  he 
gives  the  estate."  Whenever  there  is  a  devise 
to  a  man's  heirs,  or  the  heirs  of  his  body,  the 
heirs  have  been  allowed  to  take  as  purchasers, 
according  to  the  language  of  Sir  William  Black- 
stone,  in  the  opinion  before  quoted  in  Perrin 
v.  Blake,  "when  the  testator  has  superadded 
fresh  limitations,  or  grafted  other  words  of  in- 
heritance upon  the  heirs  to  whom  he  gave  the 
estate;  whereby  it  appeared,  that  those  heirs 
were  meant  by  the  testator  to  be  the  root  of  a 
new  inheritance,  the  stock  of  a  new  descent, 
and  were  not  considered  merely  as  branches 
derived  from  their  own  progenitor." 

*If,  therefore,  the  word  "heirs"  is  [*5O5 
not  used  by  a  testator  to  show  the  nature  or 
quantity  of  the  estate  devised  to  the  first  taker, 
as  in  the  common  phrase,  "to  A.  B.  his  heirs 
and  assigns;"  but  the  terms  used  in  the  will  in 
that  connection  show  clearly  that  the  testator 
had  in  his  mind  certain  particular  persons, 
either  then  in  being  or  which  he  contemplated 
might  soon  exist,  and  that  he  designed  them 
to  be  the  objects  of  his  bounty  after  the  death 
of  the  first  taker;  then  the  word  "  heirs  "  will 
be  construed  as  a  word  of  purchase;  and  the 
individuals  designated  thereby  will  take  as 
devisees  under  the  will;  they  form  a  new  stock. 

I  will  advert  to  some  cases  in  which,  when 
superadded  words  of  explanation  or  limitation 
have  been  found  in  the  will.the  rule  in  SheUey's 
case  has  been  disregarded,  and  the  intention  of 
the  testator  been  permitted  to  prevail.  In 
Archer's  case,  1  Rep.,  66,  Francis  Archer  de- 
vised lands  to  Robert  Archer  for  his  life,  and 
afterwards  to  the  next  heir  male  of  Robert.and 
to  the  heirs  males  of  the  body  of  such  next  heir 
male;  and  it  was  adjudged  that  Robert  had  but 
a  life  estate;  because  he  had  but  an  express  life 
estate  devised  to  him,  and  the  remainder  was 
limited  to  the  next  heir  male  in  the  singular 
number.  For  here  it  is  evident  that  the  testa- 
tor had  in  view  a  particular  person, and  that  he 
did  not  use  the  words  "next  heir  male"  to  de- 
fine the  quantity  of  the  estate  devised  to  Rob- 
ert; and,  therefore,  the  word  "  heir"  was  con- 
strued as  a  word  of  purchase.  In  Lowe  v. 
Davies,  2  Ld.  Raym.,  1561,  a  person  devised  to 
his  son,  and  his  heirs  lawfully  to  be  begotten; 
that  is  to  say,  to  his  first,  second,  third  and 
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«very  son  and  sons  lawfully  to  be  begotten  of 
the  body  of  his  said  son,  etc. ;  and  it  was  de- 
cided that  the  son  took  only  an  estate  for  life; 
the  word  "heirs"  being  fully  explained  by  the 
subsequent  words,  to  be  a  word  of  purchase. 
In  this  case,  as  in  many  others,  the  son  an- 
swered to  the  character  of  heir  ;  but  the  word 
was  employed  to  point  out  the  individual,  and 
to  show  that  he  was  the  person  intended  by  the 
testator  as  the  devisee  of  the  remainder.  He 
therefore  did  not  take  as  heir.but  as  a  purchaser. 

In  Doev.  Laming,  2  Burr.,  1100,  lands  held 
in  gavelkind  were  devised  to  Ann  Cornish, and 
the  heirs  of  her  body  lawfully  begotten,  or  to 
be  begotten,  as  well  females  as  males,  and  to 
5O6*]  their  *heirs  and  assigns  forever,  to  be 
•equally  divided  share  and  share  alike,  as  ten- 
ants in  common  and  not  as  joint  tenants.  Al- 
though here  there  was  no  express  limitation 
in  the  devise  to  Ann  Cornish  for  her  life  only, 
and  if  the  devise  had  stopped  after  the  words 
"heirs  of  her  body  lawfully  begotten,"  she 
would  have  taken  an  estate  tail;  yet  it  was  held 
that  the  subsequent  words  of  explanation  and 
limitation  showed  that  it  was  the  intention  of 
the  testator  that  she  should  take  but  a  life  es- 
tate; and  that  the  words  "heirs  of  her  body" 
were  used  as  words  of  purchase.  In  this  the 
heirs  of  the  body  of  the  first  taker  took  in  the 
character  but  not  in  the  quality  of  heirs.  The 
words  point  to  the  persons  meant  by  the  testa- 
tor; and  they  took  as  devisees. 

In  Goodtitle  v.  Herring,  I  East,  264,  there 
was  a  devise  in  trust  for  the  sister  of  the  tes- 
tatrix, during  her  natural  life  ;  and  from  and 
after  her  decease  in  trust  for  the  heirs  male  of 
her  body  to  be  begotten  severally  and  succes- 
sively.and  in  remainder  one  after  another.  The 
court  held  that  the  sister  took  an  estate  for 
life  only.  Ld.  Kenyon  said  that  the  intention 
of  the  testatrix  was  most  obvious,  to  give  the 
first  taker  only  an  estate  for  life;  that  although 
when  the  estate  was  limited  to  the  heirs  of  the 
body  of  the  first  taker  without  explanation, the 
rule  in  Shelley's  case  must  be  observed;  yet  that 
it  had  never  been  decided  that  those  words 
might  not  be  otherwise  explained  in  the  will, 
by  the  testator  himself.  In  this  case  the  ex- 
planation which  the  will  contained  of  the 
words  "  heirs  male  of  her  body,"  showed  that 
the  testatrix  meant  the  sons  of  her  sister,  and 
that  they  should  take  as  devisees  successively. 
They  were,  therefore,  used  as  words  of  pur- 
chase. In  Gretton  v.  Haward,  6  Taunt.,  94,  the 
testator  devised  to  his  wife  for  her  life,  all  his 
real  estate  ;  and  after  her  decease  to  the  heirs 
of  her  body,  share  and  share  alike,  if  more 
than  one.  The  court  held  that  the  wife  took  a 
life  estate,  and  that  her  children  took  as  pur- 
chasers. If  we  exclude  the  latter  words,  "share 
and  share  alike,  if  more  than  one,"  we  have  a 
case  falling  precisely  within  the  rule  in  Shel- 
ley's case;  and  the  wife  would  have  taken  an 
estate  tail.  The  words  "heirs  of  her  body" 
would  have  been  construed  to  be  words  of  lira 
itation,  and  her  children  must  have  derived 
5O7*j  their  estates  *through  her.  But  as  the 
testator  employs  further  words  of  explanation, 
and  says  that  the  heirs  of  her  body  "shall  take 
share  and  share  alike  if  more  than  one,"  it  is 
plain  that  he  did  not  use  the  words  "  heirs  of 
her  body"  as  words  of  limitation  ;  but  that  he 
meant  to  designate  certain  individuals,  and 
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make  them  his  devisees.     The  words  were, 
therefore,  used  as  words  of  purchase. 

In  Right  v.  Creber,  5  Barn.  &  C.,  866,  there 
was  a  devise  to  trustees  to  permit  the  daughter 
of  the  testator  to  receive  the  rents  for  her  life; 
and  after  her  death  he  devised  the  premises 
"to  the  heirs  of  the  body  of  hisdaughter.share 
and  share  alike,  their  heirs  and  assigns  forever." 
She  had  one  child  at  the  death  of  the  testator, 
and  more  children  afterwards.  The  court  held 
that  the  words  "heirs  of  her  body"  meant  chil- 
dren; and  that  the  child  in  being  at  the  death 
of  the  testator  took  a  vested  remainder  in  fee  ; 
which  opened  and  let  in  the  other  children. 
Bayley, /.,  says:  "The  words  'heirs  of  the 
body'  not  being  used  in  the  strict  legal  sense, 
we  are  bound  first  to  ascertain  in  what  sense 
they  are  used.  When  that  is  ascertained,  then 
Lhe  will  must  receive  the  same  construction  as 
if  words  apt  and  proper  to  denote  that  inten- 
tion had  been  used,  instead  of  the  words  'heirs 
of  the  body,'  or  as  if  those  words  imported  the 
very  sense  in  which  they  were  used."  Doe  v. 
Goff,  11  East,  668,  is  another  case  of  the  same 
character.  The  testator  devised  an  estate  to 
his  wife  for  life,  and  after  her  decease,  to  his 
daughter,  Mary,  and  the  heirs  of  her  body  be- 
gotten or  to  be  begotten,  as  tenants  in  common. 
It  was  held  that  the  daughter,  Mary,  took  an 
estate  for  life  only,  with  remainder  to  her  chil- 
dren equally  as  purchasers.  Ld.  Ellenborough 
said:  "The  words  'heirs  of  the  body*  are  un- 
doubtedly prima facie  words  of  limitation;  but 
they  may  be  construed  to  be  words  of  purchase, 
when  it  is  clearly  so  intended.  And  we  think 
that  in  this  case  such  intention  is  clear.  The 
provision  that  they  should  take  as  tenants  in 
common,  shows  very  distinctly  that  the  testa- 
tor was  contemplating  something  very  differ- 
ent from  an  estate  tail." 

It  will,  therefore,  be  seen  from  these  cases 
cited  from  the  English  reports,  that  the  words 
"  heirs  and  heirs  of  the  body,"  *when  [*5O8 
used  in  a  will,  are  susceptible,  in  certain  cases, 
of  a  different  construction  from  that  given  to 
them  in  Shelley's  case.  And  that  whenever  a 
testator  has  added  words  of  limitation  or  ex- 
planation, showing  clearly  that  he  used  those 
words  to  designate  certain  individuals  as  his 
devisees,  the  courts  of  law  will  give  effect  -to 
the  intention  of  the  testator,  and  construe  them 
as  words  of  purchase.  And  we  shall  find  the 
same  liberal  and  consistent  principles  asserted 
in  cases  decided  in  the  courts  of  this  country. 

In  Rogers  v.  Rogers,  3  Wend.,  503,  although 
this  precise  question  did  not  necessarily  arise, 
still  the  whole  reasoning  of  the  court  in  com- 
menting upon  the  cases,  went  to  show  that  in 
the  judgment  of  this  court  the  rule  in  Shelley's 
case  should  always  give  way  to  the  manifest 
intention  of  the  testator;  that  words  of  art,  as 
"heirs"  and  "heirs  of  the  body,"  are  not  to  be 
construed  in  a  technical  sense,  when  it  is  mani- 
fest that  the  testator  used  them  as  mere  desig- 
natia  personarum.  InFindlayv.  Riddle, 3  Binn., 
148,  the  testator  devised  lands  "to  John  Find- 
lay  during  his  natural  life,  and  after  his  de- 
cease, if  he  shall  die  leaving  lawful  issue.tohis 
heirs  as  tenants  in  common, and  their  respective 
heirs  and  assigns  forever. "  It  was  held  that  John 
Findlay  took  an  estate  for  life  only.  This  case 
does  not  in  the  least  differ  in  principle  from  the 
one  now  before  us.  The  explanatory  words  are 
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more  full  to  show  that  the  testator  meant  "chil- 
dren" by  the  use  of  the  word  "heirs."  But  the 
principle  is  asserted  that  the  technical  meaning 
of  words  of  art  shall  give  away  before  the  in- 
tention of  the  testator,  when  it  is  made  clear 
that  they  do  not  harmonize.  The  case  before 
us  has  been  decided  in  the  court  below  upon 
the  strength  of  the  technical  language  used  by 
the  testator;  and  the  reasoning  proceeds  upon 
the  ground  that  the  meaning  of  the  testator 
must  be  sought  for  in  the  technical  language  ; 
adopting  the  most  rigid  rule  of  the  most  rigid 
constructionists,  Ld.  Thurlow  and  Mr.  Preston. 

The  case  of  Tanner  v.  Livingston,  12  Wend., 
88,  is  another  case  in  support  of  the  views 
above  expressed;  and  is  this  very  case,  with  a 
slight  addition  to  the  explanatory  words.  The 
testator  devised  an  estate  to  his  son  and  his 
5O9*]  wife,  and  the  survivor,  *for  their  nat- 
ural lives ;  and  after  their  death  to  their  heirs 
male,  and  to  their  heirs  and  assigns  forever, 
share  and  share  alike.  The  only  substantial 
difference  between  that  case  and  the  one  now 
before  us, is  in  the  addition  of  the  words  "share 
and  share  alike;"  which  cannot  in  any  respect 
vary  the  principle.  Nor  do  the  court  advert  to 
that  expression,  as  the  basis  of  their  conclusion. 
It  was  then  contended  that  the  rule  in  Shelley's 
case  applied,  and  that  according  to  that  rule 
the  estate  passed  under  the  will  to  the  son  of 
the  testator  and  his  wife  in  fee  simple.  But  the 
court  held  otherwise;  and  that  they  took  estates 
for  life,  and  their  heirs  male  a  vested  remainder 
in  fee.  Nelson,  J.,  in  delivering  the  opinion 
of  the  court,  after  adverting  to  the  rule  in  Shel- 
ley's case,  says:  "It  has,  however,  been  perfect- 
ly settled,  at  least  since  the  celebrated  case  of 
Perrin  v.  Blake,  4  Crui.,  881,  tit.  38,  that  this 
rule  must  give  way  to  the  plain  and  manifest 
intent  of  the  testator  ;  and  when  enforced,  is 
done  so  only  more  completely  to  effectuate  such 
intent."  He  proceeds  then  to  show  that  the  tes- 
tator in  tended  that  his  son  and  wife  should  take 
life  estates,  and  the  sons  of  that  son  the  fee 
simple;  and  then  adds:  "Even  in  England 
where  the  rule  is  rigidly  applied  to  the  con- 
struction of  wills,  when  the  devise  is  to  a  per- 
son and  his  heirs,  or  to  the  heirs  of  his  body, 
and  there  are  words  of  explanation  annexed  to 
the  word  'heirs,'  by  which  the  testator  meant 
to  qualify  that  term,  and  not  to  use  it  in  its 
technical  sense,  but  as  a  descriptio  personarum 
to  whom  he  intended  to  give  the  estate  after 
the  death  of  the  first  taker  ;  the  word  'heirs' 
will  operate  as  a  word  of  purchase."  The  same 
doctrine  will  be  found  reiterated  by  this  court 
in  Tallman  v.  Wood,  26  Wend.,  9. 

After  this  review  of  the  cases,!  conclude  that 
this  principle  is  well  settled;  that  is  to  say, that 
whenever  an  estate  is  devised  for  life,  and  is 
then  given  to  the  heirs  or  heirs  of  the  body  of 
the  first  taker,  and  there  are  any  explanatory 
words  employed  in  the  will,  it  is  the  duty  of 
courts  to  seek  for  the  meaning  of  the  testator, 
and  ascertain  whether  it  was  his  intention  to 
use  those  words  in  a  technical  sense  to  define 
the  estate  before  granted  ;  or  to  designate  cer- 
tain individuals  whom  he  intended  should  take 
5 1 O*]  *the  estate  as  his  devisees.  If  they  find 
the  latter  to  have  been  his  intention,  then  they 
should  decide  that  the  word  "heirs"  is  a  word 
of  purchase. 

Having  defined  what  I  understand  to  be  the 
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true  rule  applicable  to  this  subject,  I  will  now 
inquire  whether  this  will  contains  words  of  ex- 
planation sufficient  to  show  that  the  word 
"heirs"  was  used  by  the  testator,  not  in  a  tech- 
nical sense,  but  as  a  description  of  persons,  and 
should,  therefore,  be  construed  as  a  word  of 
purchase.  After  devising  the  estate  to  his  son, 
Benjamin,  during  his  natural  life,the  will  con- 
tinues, "and  after  his  decease,  to  his  heirs,  and 
to  their  heirs  and  assigns  forever."  The  ques- 
tion is.what  did  the  testator  mean  by  the  word* 
'  'to  his  heirs ?"  Had  he  in  his  mind  at  the  time, 
the  possibility  and  probability  that  his  son, 
Benjamin,  who  was  then  seventeen  years  of  age, 
would  marry  and  have  children  ;  and  was  it 
his  intention  to  limit  Benjamin's  interest  in  the 
land  to  a  life  estate,  and  to  give  the  remainder 
in  fee  to  those  children?  We  have  seen  what 
explanatory  words,  showing  that  the  testator 
referred  to  persons,  have  been  held  sufficient, 
in  the  variety  of  expressions  in  the  cases  quoted. 
The  point  has  always  been  to  show  that  the  tes- 
tator was  contemplating  something  very  differ- 
ent from  an  estate  in  fee  or  in  tail  in  the  first 
taker;  and,  therefore,  any  mode  of  expression 
that  indicated  clearly  the  same  intention, must 
produce  the  same  result.  When  this  testator 
gives  the  estate  to  the  heirs  of  Benjamin  after 
his  death,  and  to  their  heirs  and  assigns  for- 
ever, he  must  have  intended  to  indicate  some 
persons  by  the  term  "heirs, I:  as  issue  or  chil- 
dren, or  the  words  that  follow,  "  and  to  their 
heirs,"  are  absurd  and  out  of  place.  When  he 
says  "and  to  their  heirs,  "he  refers  by  the  word 
"their"  to  the  word  "heirs,"  and  must  neces- 
sarily mean  persons;  and  this  makes  his  inten- 
tion as  clear  as  it  is  in  either  of  the  cases  before 
cited.  It  will  not  answer  to  reject  these  addi- 
tional words,  and  say  that  they  are  surplusage; 
and  look  for  the  meaning  of  the  testator  to  the 
word  "heirs"  only.  It  seems  to  me  very  clear 
that  they  were  used  by  the  testator  to  carry 
out  his  meaning  in  using  the  word  "heirs,"  and 
that  he  used  it  in  the  sense  of  issue  or  children. 
I  think  that  he  designed  to  create  a  new  stock 
in  *the  heirs  of  his  son,  Benjamin,  and  [*5 1 1 
to  confer  upon  them  the  fee  which  they  should 
take  directly  from  him  under  the  will,  and  not 
through  Benjamin  ;  and  which  might  follow 
the  course  of  descent  from  those  "heirs."  The 
case  of  Brant  v.  Oelston,  2  Johns.  Cas.,  384. 
cited  and  relied  upon  by  the  Supreme  Court, 
was  one  in  which  the  conveyance  was  by  deed. 
It  is  well  understood  that  courts  in  construing 
deeds  are  governed  by  different  rules  from 
those  they  feel  at  liberty  to  adopt  in  respect  to 
wills  ;  and  that  in  respect  to  the  latter,  the  in- 
tention of  the  testator  is  the  cardinal  principle 
by  which  they  are  guided.  That  case,  then,  is 
no  authority  against  the  views  I  have  taken. 

If  I  could  bring  my  mind  to  doubt  in  respect 
to  the  intention  of  the  testator,  I  should  hesi- 
tate to  vote  to  reverse  this  judgment;  but  hav- 
ing no  doubt  that  he  intended  to  give  Benja- 
min a  life  estate  only,  and  that  he  used  the 
word  "heirs"  as  a  word  of  purchase,  I  come  to 
the  conclusion  that  the  title  to  the  premises  i» 
in  the  plaintiff,  and  shall,  therefore,  vote  to  re- 
verse the  judgment  of  the  Supreme  Court. 

Hard  and  Spencer,  Senators,  also  deliv- 
ered written  opinions,  the  former  in  favor  of 
reversal,  and  the  latter  for  affirmance. 

DKNIO 


1846 


FELLOWS  v.  PRENTISS. 


511 


On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Barlow, Hard, Porter, 
S.  Smith,  Wheeler  and  Williams — 6. 

For  affirmance — The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Denniston,  Emmons,  Fol- 
som,  Hand,  Johnson,  Lester,  Lott,  Mitchell,  San- 
ford,  J.  B.  Smith,  Spencer,  Talcott  and  Wright — 
15. 

Judgment  affirmed. 

Affirming— 3  Hill.  165. 

Explained-6  N.  Y.,  421. 

Cited  in— 16  Hun,  74 ;  10  Barb.,  395 ;  35  Ind,,  478. 


512*]  "FELLOWS  ET  AL.  t>.  PRENTISS. 

Letter  of  Guaranty — Proposed  Continuance  of 
Guaranty  —  When  Acceptance  Necessary  — 
Discharge  of  Surely — Extension  of  Credit — 
Evidence. 

A  letter  in  these  words :  "  I  hereby  agree  to  guar- 
anty to  you  the  payment  of  such  an  amount  of 
goods,  at  a  credit  of  one  year,  interest  after  six 
months,  not  exceeding  $500,  as  you  may  credit  to  J. 
H.  P.,"  is  not  a  continuing  guaranty,  but  is  exhaust- 
ed by  a  single  purchase  to  the  amount  mentioned. 

Where  the  defendant,  who  was  already  liable  to 
the  plaintiffs  as  a  guarantor  for  goods  sold  to  P. 
wrote  to  them  that  P.  desired  a  further  credit,  and 
that  he  was  willing  to  continue  his  surety,  and  in- 
quired whether  upon  payment  of  a  part  of  the  ex- 
isting debt  they  would  give  further  time  for  the 
balance,  and  would  credit  P.  with  a  further  amount 
of  goods,  and  added  that  if  the  answer  was  favor- 
able, P.  would  call  on  the  plaintiffs,  and  if  otherwise, 
the  writer  would  arrange  the  existing  indebtedness ; 
and  P.  purchased  other  goods  of  the  plaintiffs, with- 
out any  answer  having  been  given  to  the  defend- 
ant's letter ;  held,  that  the  letter  was  only  a  propo- 
sition not  binding  without  acceptance  and,  conse- 
quently, that  the  defendant  was  not  liable  'for  the 
last  mentioned  purchase. 

If  a  principal  debtor  give  the  creditor  his  note  for 
the  debt,  payable  one  day  after  date,  the  surety  is 
thereby  discharged. 

And  it  is  not  competent  for  the  creditor  to  prove 
that  the  note  was  intended  as  a  mere  memorandum 
and  waa  not  to  operate  as  an  extension  of  the  credit. 

Citations— 2  R.  S..  135,  sec.  2 ;  6  T.  R.,  200 ;  1  Esp. 
N.  P.,  3 ;  8  Johns.,  119, 389 :  12  East,  227  :  2  Camp.,  413 ; 
16  Pet.,  537 :  1  Mas.,  323 ;  2  Hall,  197  ;  2  Harr.  &  J., 
186  ;  3  Camp.,  220 :  6  Bing.,  244  ;  3  Moore  &  P.,  573 :  7 
Pet.,  113;  2  How.,  426 ;  3  Conn.,  438  ;  3  Com.,  124:  12 
Pet,  207;  6  Wend.,  103;  8  Bing.,  156;  11  Wend.,  312; 
13  Wend..  375  ;  17  Wend.,  179;  15  Wend.,  329 ;  5  Hill, 
463 ;  1  Den.,  116 ;  1  Holt,  84  ;  1  Brock.,  224 ;  2  Brock., 
252;  1  Turn.  &  R.,  224;  Poth.  Obi..  427.  614,  520:  1 
Maule  &  S.,  557 ;  16  Johns..  67 ;  17  Johns.,  134 ;  24 
Wend.,  82 ;  6  Hill,  543. 

ON  error  from  the  Supreme  Court.  Fellows 
and  the  other  plaintiffs  in  error  sued  Pren- 
tiss  in  the  Supreme  Court,  and  declared  in  as- 
tumpsit,  to  which  the  latter  pleaded  non  as- 
sumpsit.  On  the  trial  at  the  N.  Y.  Circuit,  in 
July,  1843,  the  plaintiffs  gave  in  evidence  a 
letter  addressed  to  themselves  by  the  defend- 
ant in  the  following  words:  "Messrs.  Fellows, 
Cargill  &  Co.— Gentlemen:  I  hereby  agree  to 
guarantee  to  you  the  payment  of  such  amount 
of  goods,  at  a  credit  of  one  year,  int.  after  six 
months,  not  exceeding  $500,  as  you  may  credit 
to  John  H.  Prentiss  of  Herkimer.  May  28th, 
1835.  Yours,  &c.  John  H.  Prentiss  of  Coop 


NOTE.— Principal  and  surety—  What,  in  general, 
will  discharge  surety— The  contract  strictly  construed. 
See  La  Parge  v.  Herter,  ante,  157,  notes  cited. 

See,  also,  Sizer  v.  Heacock,  23  Wend.,  81,  note. 

Guaranty— When  continuing.  See  Rogers  v.  War- 
ren, 8  Johns.,  119,  note. 
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erstown."  The  plaintiffs  in  June  following  sold 
to  J.  H.  Prentiss,  of  Herkimer,  goods  to  the 
amount  of  $491.24,  in  consequence  of  the  guar- 
anty, upon  the  terms  mentioned  in  it. 

The  plaintiffs  also  gave  in  evidence  another 
letter  from  the  defendant  to  them  in  these 
words: 

"CooFERSTOWN,  July  13, 1836. 

Messrs.  Fellows,  Cargill  &  Co. — Gentlemen: 
My  nephew,  John  H.  Prentiss  of  Herkimer, 
who  purchased  about  $500  in  *goods  of  [*5 1& 
you  in  June,  1835,  has  been  here  to  see  me  on 
the  subject  of  his  business,  and  of  his  indebt- 
edness. I  learn  from  him  that  he  made  you 
a  payment  in  December  last  of  $200,  and  that 
the  remainder  of  the  debt  incurred  in  June, 

1835,  remains  unpaid.     He  is  desirous  of  add- 
ing to  his  stock  from  $300  to  $400,  and  thinks 
he  can  pay  you  on  the  old  score  about  $200 
and  over.     I  have  ascertained  from  his  towns- 
men, many  of  whom  I  know  personally,  that  he 
is  a  young  man  of  industrious  habits,  and  that 
he  gives  undivided  attention  to  his  shop,  and 
has  no  vices.   Under  such  circumstances,  I  am 
willing  to  continue  to  be  his  surety,  because  I 
believe  he  strives  to  do  all  he  can  in  his  line, 
and  that  his  prospects  are  daily  becoming  bet- 
ter of  increasing  his  business.     The  object  of 
my  present  writing  is  to  inquire  whether  on 
the  payment  of  $200,  as  above  proposed,  you 
would  be  willing  to  let  the  balance  of  the  old 
account  be  for  future  payment,  as  his  means 
shall  be  developed,  and  extend  his  credit  for 
whatever  addition  to  his  stock  he  may  deem 
necessary.     If  your  answer  should  be  affirm- 
atively, he  will  probably  visit  the  city  some- 
time about  the  first  of  August.     If  in  the  neg- 
ative, I  do  not  wish  any  costs  to  be  incurred; 
for  in  such  case  I  will  see  the  debt  wholly  paid 
in  the  course  of  ninety  days  from  this  time. 
Having  made  some  investments  at  the  west, 
it  is  not  convenient  for  me  to  pay  the  money 
for  him  at  present;  and,  indeed,  there  is  great 
difficulty  of  raising  money  in  the  country  just 
now  which  promises  to  be  obviated  by  the  sales 
of  wool,  which  have  just  commenced.     Re- 
spectfully, your  ob't  serv't, 

JOHN  H.  PRENTISS. 

The  inventory  of  his  goods  shows  that  he 
has  not  credited  them  improperly,  but  that  his 
sales,  although  limited,  have  been  well  made. 
He  has  the  goods  on  hand  to  an  amount  equal 
to  cover  his  indebtedness  to  you,  at  most. 

J.  H.  P." 

After  this  letter  was  received,  and  August 
29,  1836,  Prentiss,  of  Herkimer,  made  a  fur- 
ther payment  of  $200,  and  the  plaintiffs,  on 
the  first  day  of  September  thereafter,  made  a 
further  sale  of  goods  to  him  to  the  amount  of 
$535.56.  They  attempted  to  prove  that  July  28, 

1836,  they  answered  *the  defendant's  [*5 1 4 
letter,  accepting  the  terms  which  he  had  pro- 
posed; but  the  clerk  who  was  examined  for 
that  purpose  could  only  show  that  a  letter  was 
written  and  copied  and  placed  upon  the  desk 
from  which  letters  were  usually  sent  to  the 
postoffice.     The  judge  rejected  the  copy,  and 
the  plaintiffs  excepted.     It  appeared  that  Sep- 
tember 8,  1837,  there  was  an  adjustment  be- 
tween the  plaintiffs  and  Prentiss  of  Herkimer, 
when  after  charging  interest  on  the  purchase, 
after  six  months,  and  crediting  the  payments, 
there  was  found  due  to  the  plaintiffs  $674.05, 
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for  which  they  received  from  him  three  promis- 
sory notes  for  $100,  $200  and  $374.05— the 
first  two  at  60  and  90  days  respectively,  and 
the  other  in  one  day  after  date — and  gave  him 
a  receipt  acknowledging  the  payment  of  the 
account  by  these  notes.  After  this  evidence 
had  been  given  the  plaintiffs  offered  to  prove 
that  the  note  for  $374.05,  payable  one  day  aft- 
er date,  ' '  was  intended  as  a  mere  memoran- 
dum note,  giving  no  extension  of  credit,  and  in- 
tended only  to  fix  the  balance  of  the  account;" 
but  the  offer  was  overruled,  and  the  plaintiffs 
•excepted.  Prentiss,  the  purchaser  of  the  goods, 
died  about  the  first  of  June,  1838,  having  paid 
the  first  note,  and  $100  on  the  second;  after 
which,  some  correspondence  took  place  be- 
tween the  plaintiffs  and  defendant  which  it  is 
unnecessary  to  state  further  than  that  the  de- 
fendant in  his  letters  mentioned  that  he  had 
directed  an  individual  to  take  charge  of  the 
effects  of  the  deceased,  and  inquired  of  the 
plaintiffs  whether  they  would  take  such  of  the 
goods,  which  they  had  sold,  as  remained  on 
hand,  on  account  of  their  debt;  which  inquiry 
did  not  appear  to  have  been  answered.  On  a 
motion  for  a  nonsuit,  the  judge  held:  1.  That 
the  last  mentioned  letter  was  a  proposition 
"which  required  an  answer  to  render  the  writer 
liable  as  upon  a  guaranty;  and  2.  That  by  the 
taking  of  the  notes  of  the  principal  debtor,  the 
plaintiffs  had  extended  the  credit,  and  that  this 
discharged  the  defendant;  and  he  accordingly 
nonsuited  the  plaintiffs,  who  excepted. 

A  motion  to  set  aside  the  nonsuit  was  made 
in  the  Supreme  Court;  but  it  was  denied,  and 
judgment  was  rendered  for  the  defendant.  In 
the  reasons  assigned  by  that  court  for  their  de- 
cision, it  was  stated:  1.  That  the  letter  bearing 
515*]  date  July  13,  1836,  *did  not  amount  to 
a  guaranty,  but  was  a  proposition  which  re- 
quired the  assent  of  the  plaintiffs  to  certain 
specified  terms  and  conditions,  before  it  be- 
came obligatory  on  the  defendant;  and  2.  That 
taking  the  notes  of  the  purchaser  for  the  bal- 
ance of  the  account,  payable  upon  time,  was  a 
valid  extension  of  credit,  and  discharged  the 
defendant  from  all  liability. 

The  case  was  argued  here  by, 

Messrs.  S.  Schell  and  E.  Sandford,  for 
plaintiffs  in  error.  They  maintain  the  follow- 
ing propositions:  1.  The  letter  of  May  28,1835, 
was  a  continuing  guaranty.  Mason  v.  Pritch- 
•ard,  12  East,  227;  Merle  v.  Wells,  2  Camp.,  413. 
But  if  not  originally  so,  the  subsequent  letter, 
construed  with  it,  gives  it  that  effect.  Eaton 
v.  Shaw,  1  Harr.  &  G.,  13;  Smith  v.  Dann,  6 
Hill,  543;  Douglass  v.  Rowland,  24  Wend.,  50. 
2.  The  conditions  annexed  to  the  last  men- 
tioned letter  were  in  fact  performed  by  the 
plaintiffs'  giving  a  further  credit  for  the  exist- 
ing account,  and  making  a  further  sale  of 
goods  as  asked  for,  which  was  all  which  the 
writer  required;  and  no  notice  of  the  accept- 
ance was  necessary.  Mactier  v.  Frith,  6 
Wend.,  116;  Adams  v.  Ludsell,  1  B.  &  Aid., 
681.  3.  If  a  notice  of  acceptance  was  necessa- 
ry to  render  the  last  letter  obligatory,  enough 
was  proved  to  enable  the  jury  to  find  that  no- 
tice had  been  given,  and  the  fact  should  have 
been  submitted  to  them.  Douglass  v.  Reynolds, 
7  Pet.,  125. 

The  giving  of  the  notes  by  the  purchaser  did 
not,  under  the  circumstances,  discharge  the 
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defendant.  In  the  last  mentioned  letter  he  ex- 
pressly asked  that  a  further  credit  might  be 
given  for  the  old  debt,  and  for  the  purchases 
to  be  made.  Besides,  the  plaintiffs  should  have 
been  permitted  to  show  that  the  last  mentioned 
note  was  made  merely  to  liquidate  the  account, 
and  that  no  further  credit  as  to  that  amount 
was  intended  to  be  given. 

Mr.  J.  A.  Spencer,  for  defendant  in  error, 
relied  upon  the  grounds  upon  which  the  non- 
suit was  granted  at  the  Circuit  and  sustained 
by  the  Supreme  Court,  and  cited.  Stafford  v. 
Low,  16  Johns.,  67;  Taylor  v.  Wetmore,  10  Ohio, 
490;  1  Maule  *&  S.,  557;  Hunt  v.  Smith,\*5l6 
17  Wend.,  179;  Combe  v.  Woolf,  8  Bing.,  156; 
Wright  v.  Johnson,  8  Wend.,  512. 

The  Chancellor.  The  object  of  this  suit 
was  to  charge  the  defendant,  as  guarantor,  for 
the  indebtedness  of  his  nephew.  And  to  ren- 
der him  liable,  it  is  necessary  that  he  should 
have  entered  into  a  written  agreement  to  be 
answerable  for  such  indebtedness;  and  that  the 
consideration  for  such  agreement  should  be 
expressed  therein.  2  R.  S.,  135,  sec.  2.  The 
guaranty  of  May  28,  1835,  was  such  an  agree- 
ment; as  it  showed  that  the  goods  to  be  deliv- 
ered to  the  nephew,  on  credit  for  one  year,  to 
an  amount  not  exceeding  $500,  were  the  con- 
sideration of  the  defendant's  promise  to  guar- 
anty the  payment.  Goods  to  the  amount  of 
$491.24  were  delivered  to  the  nephew,  upon 
the  faith  of  that  guaranty;  for  which  he  paid 
the  plaintiffs  $400  in  December,  1835,  and  Au- 
gust, 1836.  For  the  residue  of  those  goods 
the  defendant  is  still  liable,  unless  the  plaint- 
iffs have  discharged  him  from  liability  by  the 
extension  of  credit  to  the  nephew,  by  taking 
his  notes  September  8,  1837,  which  notes  in- 
cluded such  residue  and  the  interest  thereon 
after  six  months. 

Under  the  letter  of  the  defendant  of  July  13, 
1836,  however,  1  do  not  think  the  defendant 
was  ever  legally  liable  as  surety  for  the  nephew 
for  the  goods  subsequently  delivered.  The 
terms  of  that  letter  are  so  ambiguous  that  it  is 
somewhat  doubtful  whether  the  writer  intend- 
ed to  express  his  willingness  to  guaranty  the 
payment  for  the  new  stock  of  goods,  to  the 
amount  of  $300  or  $400.  or  merely  to  continue 
to  be  his  surety  for  the  balance  of  the  previous 
indebtedness  in  case  Fellows,  Cargill  &  Co. 
should  consent  to  an  indefinite  extension  of 
payment  upon  the  terms  proposed.  I  am  in- 
clined to  think,  however,  that  a  guaranty  for 
the  further  sale,  as  well  as  an  extension  of  the 
old  credit,  was  intended.  But  it  is  perfectly 
evident  that  the  defendant  did  not  intend  to 
agree  to  be  liable  to  the  plaintiffs  for  any  fut- 
ure sales  to  his  nephew,  unless  they  should 
upon  the  receipt  of  his  letter  answer  the  same 
and  agree  to  the  terms  therein  proposed.  An 
affirmative  answer  agreeing  to  those  terms, 
therefore,  was  the  consideration,  and  also  the 
*condition,  upon  which  the  defendant  [*517 
was  to  continue  to  be  the  security  for  the  neph- 
ew. This  letter  of  the  defendant  was  mailed 
at  Cooperstown,  the  day  after  its  date;  and 
there  is  no  pretense  that  the  plaintiffs  answered 
it  until  a  fortnight  afterwards.  And  there  was 
no  legal  evidence  offered  to  show  that  they 
answered  it  at  all ;  except  what  might  be  in- 
ferred from  the  fact  that  a  month  after  the  time 
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indicated  in  the  defendant's  letter,  the  nephew 
went  to  N.  Y.  and  paid  $200  on  the  old  debt, 
and  made  a  new  purchase  of  goods  to  an 
amount  considerably  exceeding  the  largest  sum 
mentioned  in  the  defendant's  letter  of  July  13. 
The  claim  against  a  surety  is  strictissimi  juris; 
and  to  render  the  guarantor  liable  it  is  incum- 
bent on  those  who  claim  the  benefit  of  the  guar- 
anty to  show  that  its  terms  have  been  strictly 
complied  with.  Camtfbellv.  French,QT.R.,200. 

But  even  if  the  defendant  was  originally  lia- 
ble as  guarantor  for  the  goods  sold  his  nephew 
September  1,  1836,  he  was  discharged  from  his 
liability  for  those  goods  as  well  as  for  the  bal- 
ance due  upon  his  original  purchase,  by  the 
new  arrangement  made  by  the  plaintiffs  with 
the  nephew  Septembers,  1837,  after  the  year's 
credit  on  the  last  purchase  had  expired.  That 
was  not  only  an  extension  of  credit  for  a  part 
of  the  demand  for  ninety-three  days,  for  an- 
other part  for  sixty-three  days,  and  for  the 
residue  for  four  days,  including  the  days  of 
grace  upon  the  several  notes,  but  in  fact  con- 
stituted a  new  contract.  For  the  interest  on 
the  account  up  to  that  date  was  computed  and 
included  in  the  new  notes,  so  as  to  entitle  the 
payees  of  the  notes  to  interest  upon  the  inter- 
est which  had  then  accrued.  So  that  the 
amount  recoverable  upon  the  notes  would  be 
different  from  that  which  the  plaintiffs  would 
have  been  entitled  to  recover  upon  the  original 
contract.  And  as  the  written  receipt  and  the 
notes  showed  that  those  notes  were  received  in 
payment  of  the  original  account  and  interest 
thereon  to  that  date,  the  circuit  judge  very 
properly  refused  to  allow  evidence  to  contra- 
dict the  written  statement,  and  to  show  that 
one  of  the  notes  was  a  mere  memorandum  note 
which  gave  no  extension  of  credit.  It  is  per- 
fectly clear  that  the  defendant's  nephew  could 
518*]  not  have  *been  sued  upon  the  original 
indebtedness,  or  any  part  thereof,  between 
September  8  and  12,  1837,  even  if  the  plaintiff 
could  have  sued  him  upon  the  account  for  the 
goods  and  interest,  after  those  notes  had  be- 
come payable  by  the  terms  thereof.  And  the 
extension  of  the  credit  for  a  single  day  with- 
out the  consent  of  the  surety  would  discharge 
him  as  effectually  as  a  novation  to  which  he 
was  not  a  party.  It  is  a  general  rule  that  the 
giving  a  promissory  note  for  a  pre-existing  debt 
is  only  a  payment  sub  modo,  unless  there  is  an 
express  agreement  that  it  shall  be  received  in 
payment.  And  the  plaintiff  at  the  trial  may 
recover  for  the  original  indebtedness,  upon 
producing  and  canceling  the  note,  provided  he 
was  the  owner  of  such  note  at  the  time  of  the 
commencement  of  the  suit.  But  if  the  cred- 
itor takes  the  bill  or  note  of  his  debtor,  payable 
at  a  future  day,  it  is  an  extension  of  credit; 
and  he  cannot  legally  commence  and  sustain  a 
suit  for  the  original"  indebtedness  until  such 
bill  or  note  becomes  due  and  payable.  Sted- 
man  v.  Gooch,  1  Esp.  N.  P.,  3;  Putnam  v. 
Lewis,  8  Johns.,  389. 

The  nonsuit  was,  therefore,  properly  direct- 
ed in  this  case;  and  the  judgment  should  be 
affirmed. 

Hand,  Senator.  The  decision  of  this  case 
involves  the  following  questions:  Was  the  de- 
fendant by  his  letter  of  May  28,  1835,  a  con- 
tinuing guarantor?  Is  the  defendant  bound 
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by  his  letter  of  July  13,  1886?  If  otherwise 
liable,  was  the  defendant  discharged  by  the 
transaction  between  the  plaintiffs  and  the  prin- 
cipal debtor  September  8,  1837? 

We  are  referred  by  counsel  to  the  cases  of 
Mason  v.  Pritchard,  12  East,  227,  and  Merle  v. 
Wells,  2  Camp.,  413,  to  show  that  this  was  a 
continuing  guaranty.  The  guaranty  in  Mason 
v.  Pritcliard  was  "for  any  goods  he  [the  plaint- 
iff] hath  or  may  supply  my  brother  W.  P. 
with,  to  the  amount  of  £100."  In  that  case 
the  first  two  purchases  exceeding  £100,  had 
been  paid  for,  and  the  action  was  brought  to 
recover  for  a  third  supply.  The  K.  B.  held  it 
a  guaranty  continuing  until  the  credit  should 
be  recalled.  The  case  in  Campbell  was  on  a 
guaranty  reciting  that  defendant's  brother  had 
applied  to  him  to  *be  bound  for  goods  [*519 
"necessary  in  his  business,"  and  then  bound 
the  guarantor  "for  any  debt  he  may  contract 
for  his  business  as  jeweler,  not  exceeding 
£100,  after  this  date."  Ld.  Ellenborough  at 
Nisi  Prius  held  it  a  continuing  guaranty.  I 
see  no  objection  to  the  rulings  in  these  two 
cases.  I  take  it  the  rule  is  this:  where,  by  the 
terms  of  the  guaranty,  it  is  evident  the  object 
is  to  give  a  standing  credit  to  the  principal,  to 
be  used  from  time  to  time,  either  indefinitely 
or  until  a  certain  period,  there  the  liability  is 
continuing;  but  where  no  time  is  fixed  and 
nothing  in  the  instrument  indicates  a  continu- 
ance of  the  undertaking,  the  presumption  is  in 
favor  of  a  limited  liability  as  to  time,  whether 
the  amount  is  limited  or  not.  If  the  contract 
is  silent  and  free  from  all  motive  and  consid- 
eration except  voluntary  assistance  to  a  friend, 
I  agree  with  Mr.  J.  McLean  in  Mauran  v.  Bul- 
lus,  16  Pet.,  537,  that,  "generally,  all  instru- 
ments of  suretyship  are  construed  strictly,  as 
mere  matters  of  legal  right."  In  Oremer  v. 
Higginson.  1  Mas.,  323,  Judge  Story  says  "The 
language  of  a  letter  should  be  very  strong,  that 
would  justify  the  court  in  holding  a  guaranty 
to  be  a  continuing  guaranty." 

The  following  are  some  of  the  contracts  held 
to  be  continuing  guaranties.  "I  guaranty  the 
payment  of  bills  of  merchandise  that  Mrs.  P. 
has  purchased,  or  may  purchase  of  B.  &  Co. 
— Mrs.  P.  having  90  days'  credit  on  the  pur- 
chases, the  amount  of  this  guaranty  not  ex- 
ceeding $200,  and  to  expire  in  one  year  from 
date."  Clark  v.  Burdett,  2  Hall,  197.  "I  will 
guaranty  their  engagements,  should  you  think 
it -necessary,  for  any  transactions  they  may 
have  in  your  house."  Grant  v.  Ridsdale,  2 
Harr.  &  J.,  186.  "I  hereby  undertake  and  en- 
gage to  be  answerable  to  the  extent  of  £300, 
for  any  tallow  or  soap  supplied  by  Mr.  Bastow, 
to  France  &  Bennett."  Bastow  v.  Bennett,  3 
Camp.,  220.  "Goods  delivered  in  umbrellas," 
etc.,  to  A.,  "according  to  the  custom  of  his 
trading  with  you  in  the  sum  of  £200."  Har- 
greave  v.  Smee,Q  Bing. ,  244;  8.  G.  ,3  Moore  &  P. , 
573;  see,  also,  Douglass  v.  Reynolds,  7  Pet.,  118; 
and  Lawrence  v.  McCalmont,  2  How.U.S.,  426. 

On  the  other  hand,  the  following  have  been 
held  not  to  be  Continuing  guaranties.  [*52O 
"If  D.  wishes  to  take  goods  of  you  on  credit, 
we  are  willing  to  lend  our  names  as  security 
for  any  amount  he  may  wish."  Rogers  v.  War- 
ren, 8  Johns.,  119.  "  The  object  of  the  pres- 
ent letter  is  to  request  you,  if  convenient,  to 
furnish  Messrs.  H.  with  any  sum  they  may 
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want  as  far  as  $50,000.  We  shall  hold  our- 
selves answerable  to  you  for  the  amount." 
Cremer  v.  Higginwn,  1  Mas.,  823.  "  Should 
you  be  disposed  to  furnish  C.  with  such  goods 
as  he  may  call  for,  from  $300  to  $500  worth,  I 
will  hold  myself  accountable  for  the  payment, 
should  he  not  pay  as  you  and  he  shall  agree." 
Rapelye  v.  Bailey,  3  Conn.,  438. 

On  an  examination  of  the  above  and  many 
other  cases  that  might  be  cited,  I  think  it  clear 
that  the  instrument  given  by  the  defendant  in 
this  case  was  a  limited  and  not  a  continuing 
guaranty.  There  is  not  a  word  that  gives  au- 
thority to  the  original  parties  to  carry  the  deal- 
ing beyond  a  single  transaction. 

As  to  the  letter  of  July  13,  1836,  I  have  no 
difficulty.  If  proof  of  assent  on  the  part  of 
the  plaintiffs  had  been  shown,  I  do  not  see  in 
the  case  any  evidence  of  compliance  on  their 
part  with  its  terms.  The  dealing  between  the 
creditor  and  the  principal  debtor  must  be  in 
strict  conformity  to  the  letter  of  credit,  and 
must  be  shown  by  them  to  be  so.  As  Chan- 
cellor Kent  says,  "  The  claim  against  a  surety 
is  strictissimi  juris."  3  Com. ,124;  andseercotes 
to  same,  and  Stafford  v.  Low,  16  Johns.,  67  ; 
Adams  v.  Jones,  12  Pet.,  207;  and  Combe  v. 
Woolf,  8  Bing.,  156.  But  there  is  no  evidence 
that  an  answer  to  the  defendant's  proposition 
was  ever  given;  and  until  that  was  done  there 
was  no  contract.  The  minds  of  the  contract- 
parties  must  meet.  Mactier  v.  Frith,  6 


Wend.,  103. 

If  a  majority  of  this  court  should  concur  in 
the  views  above  expressed,  the  consideration 
of  the  effect  of  the  subsequent  transactions  be- 
tween the  plaintiffs  and  J.  H.  Prentiss  of  Her- 
kimer.will  be  supererogatory.  But  should  they 
think  otherwise,  still  the  settlement  between 
the  creditor  and  the  principal  debtor  is  fatal 
to  this  action.  Taking  a  note  from  a  debtor 
for  a  debt  due  on  a  simple  contract,  though  it 
does  not  merge  the  contract,  and  a  suit  may 
generally  be  brought  upon  the  original  consid- 
521*]  eration  *by  producing  and  delivering 
up  the  note  at  the  trial,  has  always  been  con- 
sidered a  valid  agreement  between  the  parties, 
and  a  suspension  of  the  day  of  payment  until 
the  note  becomes  due.  Another  principle  fa- 
miliar to  the  profession,  and  which  I  take  it  is 
unquestioned  at  this  day,  is,  that  any  altera- 
tion of  the  contract  between  the  creditor  and 
the  principal  debtor,  without  the  consent  of 
the  surety,  discharges  the  surety  ;  and  courts 
will  not  stop  to  inquire  whether  the  alteration 
is,  or  may  be,  prejudicial  or  beneficial  to  the 
surety.  He  is  sponsor  for  one  contract,  and  no 
one  has  a  right  to  make  another  for  him.  11 
Wend.,  312  ;  13  Id.,  375  ;  17  Id.,  179  ;  15  Id., 
329  ;  5  Hill,  468 ;  1  Den.,  116  ;  1  Holt.  84  ;  1 
Brock.,  224;  2  Id.,  252  ;  1  Turn.  &  R.,  224  ; 
Poth.  Obi.,  427,  514,  520.  So  careful  of  the 
rights  of  a  surety  are  the  courts,  that  if  the 
benefit  of  his  right  of  subrogation  has  been  im- 
paired by  the  creditor,  even  by  negligence,  as 
if  collateral  securities  are  given  up,  or  lost  by 
neglect,  the  surety  is  discharged,  at  least  pro 
tanto.  Here  the  notes  of  the  principal  debtor 
on  time  were  taken,  which  suspended  the  right 
of  the  surety  to  pay  the  debt  and  seek  indem- 
nity from  his  principal;  and  this,  if  only  for  a 
day,  discharges  the  surety. 

The  judgment  should  be  affirmed. 
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Lott,  Senator.  The  nonsuit  was  properly 
granted.  The  letter  of  the  defendant  under 
date  of  July  13,  1836,  was  not  a  guaranty.  It 
was  a  mere  letter  of  inquiry,  contemplating  in 
its  very  terms  an  answer.  He  expressly  de- 
clared that  his  object  in  writing  was  to  inquire 
whether  the  plaintiffs,  on  the  payment  to  them 
of  $200  by  his  nephew,  would  be  willing  to  let 
the  balance  of  the  old  account  be  for  future 
payment,  as  his  means  'should  be  developed, 
and  extend  his  credit  for  whatever  addition  to 
his  stock  he  might  deem  necessary.  It  is  true, 
he  had  previously  stated  that  he  was  willing  to 
continue  surety,  but  only  under  the  circum- 
stances specified.  Until  the  plaintiffs  assented  to 
the  terms.the  letter  was  a  mere  proposition.  In 
M'lver  v.  Richardson,  1  Maule  &  S.,  557,  the 
defendant,  after  giving  strong  assurance  of 
the  probity  and  honor  of  the  persons  recom- 
mended, added:  "Indeed,  I  have  no  objection 
to  guaranty  *you  against  any  loss  from  [*522 
giving  them  this  credit ;"  and  in  Stafford  v. 
Low,  16  Johns.,  67,  the  letter  claimed  as  a  guar- 
anty concluded  by  saying:  "  If  in  addition  to 
the  foregoing  explanation,  you  shall  require 
any  individual  guarantee,  I'shall  have  no  ob- 
jection to  give  you  that  pledge."  Both  were 
held  to  be  merely  propositions  leading  to  a 
guaranty,  and  it  was  declared  that  they  must 
be  accepted  to  create  a  liability.  See,  also,  Beek- 
man  v.  Hale,  17  Johns.,  134.  This  case  is  not 
like  those  of  Whitney  v.  Groot,  24  Wend.,  82, 
and  Smith  v.  Dann,  6  Hill,  543.  In  these  cases 
the  defendant  asked  the  plaintiffs  to  sell  on  a 
promise  to  guaranty  the  payment.  They  as- 
sented and  delivered  the  goods.  The  propo- 
sition of  the  one  party  was  accepted  by  the  act 
of  the  other.  There  was  nothing  to  raise  the 
presumption  that  an  answer  was  contemplated. 
The  proof  to  show  an  acceptance  of  the  de- 
fendant's proposition  was  clearly  insufficient. 
The  mere  writing  of  a  letter  and  laying  it  on  a 
desk  from  whence  it  was  usually  taken  by  one 
of  the  younger  clerks  to  the  postoffice,  certain- 
ly does  not  prove  that  it  was  taken.  It  would 
have  been  more  satisfactory  to  have  shown  its 
deposit  in  the  office  by  the  clerk  "making  it.  It 
was  said,  however,  that  the  subsequent  sale  by 
the  plaintiffs  to  young  Prentiss  was  evidence  of 
its  transmission,  and  receipt  by  the  defendant. 
That  position  assumes  that  credit  would  not 
have  been  given  except  on  the  faith  of  the  let- 
ter, an  assumption  for  which  there  is  not  the 
slightest  foundation;  on  the  contrary,  the  fact 
that  the  sale  was  to  an  amount  considerably 
beyond  the  sum  specified  in  the  letter  rebuts 
the  position. 

It  was,  moreover,  urged  that  if  the  letter  above 
referred  to  did  not  create  a  binding  obligation, 
still  the  defendant  was  liable  under  his  guar- 
anty contained  in  his  prior  letter  for  the  amount 
of  the  second  purchase  as  well  as  for  the  bal- 
ance due  on  the  first.  To  maintain  this  prop- 
osition it  is  insisted  that  it  is  a  continuing  guar- 
anty. This  proposition  cannot  be  sustained. 
The  guaranty  is  for  the  payment  of  such  an 
amount  of  goods  at  a  credit  of  one  year,  inter- 
est after  six  months,  not  exceeding  $500,  as 
the  plaintiffs  might  credit  to  John  H.  Prentiss 
of  Herkimer.  The  amount  was  limited  to  a 
certain  sum  and  at  a  specified  *credit,  [*523 
and  clearly  contemplated  one  transaction  only. 
Upon  general  principles,  a  strict  interpretation 
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should  be  applied  in  favor  of  a  surety.  The 
guaranties  in  Whitney  v.  Oroot,  24  Wend.,  82, 
and  in  Rogers  v.  Warren,  8  Johns.,  119,  were 
much  more  general  in  their  phraseology  than 
this.  In  the  latter  case  the  words  were  :  "If 
Elias  Warner  and  D.  W.  Bostwick,  our  sons, 
wish  to  take  goods  of  you  on  credit,  we  are 
willing  to  lend  our  names  as  security  for  any 
amount  they  may  wish ;"  yet  they  were  held 
to  contemplate  a  single  transaction.  But  if  it 
were  otherwise,  the  sales  made  in  September, 
1836,  did  not  come  within  its  terms. 

The  only  remaining  question  is,  whether  the 
defendant  is  responsible  for  the  balance  due  on 
the  original  guaranty.  It  is  a  well  settled  rule, 
that  any  extension  of  credit  to  the  principal 
discharges  the  surety.  Here,  Prentiss  of  Her- 
kimer  and  the  plaintiffs  came  together  and 
made  a  settlement  of  the  balance  due  on  the 
first  as  well  as  the  second  purchase,  by  the  ac- 
ceptance of  the  notes  of  Prentiss  payable  at  a 
future  day.  If  it  be  conceded  that  the  original 
indebtedness  was  not  discharged,  yet  the  rem- 
edy of  the  plaintiffs  for  the  whole  debt  was 
suspended.  It  is  true,  it  does  not  appear  that 
the  note  payable  one  day  from  date  was  nego- 
tiable. If  that  fact  were  material,  it  was  in- 
cumbent on  the  plaintiffs  to  have  proved  it. 
The  decision  of  the  circuit  judge  will  be  pre- 
sumed to  be  right,  unless  error  is  shown.  It 
was  clearly  inadmissible  to  show  by  parol  evi- 
dence, that  the  last  note  was  intended  as  a 
memorandum  note  merely,  giving  no  extension 
of  credit,  and  intended  only  to  fix  the  balance 
of  the  account.  It  would  contradict  the  plain 
and  obvious  meaning  of  the  instrument.  At 
the  time  this  settlement  was  made,  the  surety, 
by  payment,  would  have  had  an  immediate 
remedy  over  against  the  principal;  and  he  had 
the  right  without  payment  to  insist  on  a  di- 
rect and  immediate  suit  against  the  principal 
for  the  money.  These  remedies  were  both  sus- 
pended by  the  act  of  the  plaintiffs.  It  is  well 
settled  that  such  an  extension  to  the  principal 
for  a  precedent  debt  discharges  the  guarantor. 
Combe  v.  Woolf,  8  Bing.,  156;  Huntv.  Smith, 
supra. 

524*]  *In  any  view  I  can  take  of  the  case, 
the  judgment  below  should  be  affirmed. 

Putnam,  Senator.  Upon  the  argument  of 
this  cause,  my  first  impression  favored  an  af- 
firmance of  the  judgment.  But  upon  a  more 
minute  examination  of  the  letter  of  July,  1836, 
and  the  other  evidence  offered  on  the  trial,  I 
am  of  the  opinion  that  the  plaintiffs  were  im- 
properly nonsuited,  and  that  the  cause  should 
have  gone  to  the  jury.  If  the  import  and  ob- 
ject of  the  letter  was  an  inquiry  merely  as  to 
what  the  plaintiffs  would  be  willing  to  do 
about  extending  the  old  account  and  giving  a 
new  credit,  in  order,  in  case  a  favorable  an- 
swer should  be  received,  that  the  defendant 
might,  if  he  saw  fit,  become  surety,  it  is  cer- 
tain that  the  letter  per  se  would  not  make  him 
liable.  An  answer,  if  nothing  more,  would  be 
necessary.  Or,  if  the  letter  contains  only  a 
conditional  proposition,  it  could  be  made  ab- 
solute or  obligatory  only  by  an  answer  accept- 
ing the  terms  proposed.  But  I  do  not  consider 
the  letter  of  doubtful  import.  By  it  the  de- 
fendant informs  the  plaintiffs  that  his  nephew 
is  desirous  of  adding  t«  his  stock  from  $300  to 
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$400,  and,  after  stating  the  reasons  he  had  for 
confiding  in  his  integrity  as  well  as  capacity  as 
a  business  man,  he  says  that,  under  such  cir- 
cumstances, he  is  willing  to  continue  to  be  his 
surety.  This  must,  of  course,  have  respect  to 
the  desire  of  his  nephew  of  adding  to  his  stock 
of  goods.  The  defendant  after  all  makes  his 
liability  rest  upon  a  condition  to  be  complied 
with  by  the  plaintiffs,  viz. :  that,  after  the  pay- 
ment of  $200  on  the  old  account,  the  balance 
should  be  extended  for  future  payment  as  his 
nephew's  means  should  be  developed.  The 
letter  goes  on  and  inquires  whether  the  plaint- 
iffs will  extend  a  credit  for  additional  stock. 
Taken  in  connection  with  what  precedes  this 
part  of  the  letter,  it  is  saying,  in  substance,  "I 
will  be  surety  for  my  nephew,  if  you  will  give 
him  credit  for  additional  stock;"  which  is  a 
sufficient  promise  in  writing,  if  a  credit  should 
be  given  upon  it.  As  to  the  condition  above 
referred  to,  extending  payment  on  the  balance 
of  the  old  account,  I  can  see  no  necessity  of  a 
notice.  It  was  only  necessary,  if  at  all,  by  way 
of  apprising  the  nephew  that  he  could  or  could 
not  have  *additional  goods  according  [*525 
to  the  proposition.  Now  such  notice  was  given 
by  some  means  or  other,  for  he  afterwards  had 
more  goods  according  to  the  proposition  in 
the  letter.  In  one  sense,  notice  was  necessary, 
that  is,  to  give  information  that  goods  could 
be  had,  but  not  necessary  as  adding  in  any  re- 
spect to  the  safety  of  the  defendant;  nor  does 
the  letter,  or  any  part  of  its  language,  contem- 
plate a  notice  for  such  purpose.  Inasmuch, 
therefore,  as  the  letter  contains  an  agreement 
to  become  surety  on  conditions  which  were 
complied  with,  as  fully  appears  by  the  subse- 
quent payment  of  $200  and  the  further  sale  of 
goods,  I  am  of  opinion  that  the  defendant's 
liability  became  fixed  on  the  sale  of  the  goods. 
If  a  reply  or  notice  was  at  all  necessary,  the  giv- 
ing of  it  may  be  inferred  from  the  subsequent 
proceedings,  viz. :  the  payment  of  the  $200,  and 
the  giving  of  further  credit.  It  was,  at  all 
events,  proper  for  the  consideration  of  the 
jury. 

And  again;  strong  presumptive  evidence  was 
offered  going  to  prove  that  an  answer  was  giv- 
en, or  that  it  was  waived.  I  refer  to  the  cor- 
respondence subsequent  to  the  death  of  Mr. 
Prentiss  of  Herkimer.  The  defendant's  liability 
was  fully  charged  by  the  plaintiffs  in  their  let- 
ter. In  the  defendant's  answer,  written  after 
he  had  taken  counsel,  instead  of  denying  his 
liability,  he  directly  assented  to  it  by  speaking 
of  the  mode  of  proceeding  in  the  settlement  of 
his  nephew's  estate.  And  if  there  was  no  other 
legal  objection  against  the  plaintiff's  recovery, 
they  were  entitled  to  this  evidence,  that  the 
jury  might  draw  such  conclusions  from  it,  as 
to  notice  or  waiver,  as  they  should  consider  it 
entitled  to. 

But  it  is  claimed  on  the  part  of  the  defend- 
ant that  the  plaintiffs  changed  the  contract  by- 
extending  the  time  of  payment  to  the  principal, 
and  thereby  discharged  the  surety.  This  ob- 
jection is  not,  in  my  opinion,  sustained  by  the 
evidence.  The  judgment  of  the  Supreme  Court 
should  be  reversed,  and  a  new  trial  ordered. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senator  Putnam. 
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526*]  *For  affirmance — THE  PRESIDENT, 
THE  CHANCELLOR  and  Senators  Barlow,  Beers, 
Denniston,  Deyo,  Emmons,  Hand,  Hard,  Lester, 
Lott,  Mitchell,  Porter,  Sanford,  J.  B.  Smith,  8. 
Smith  and  Talcott— 17. 
Judgment  affirmed. 

Letter  of  credit— Continuing  guaranty  —  Accept- 
ance. Reviewed-62  Barb.,  356, 358, 363. 

Cited  in-13  N.  Y.,  237 ;  21  N.  Y.,  329 ;  13  Barb.,  158 ; 
14  Barb.,  239 :  37  Barb.,  489. 

Principal  and  surety— Discharge  of  surety— Exten- 
sion of  credit.  Reviewed-30  N.  Y.,  493 ;  16  Barb.,  85. 

Explained— 44  How.  Pr.,  93 ;  35  Ind.,  306. 

Cited  in— 38  N.  Y.,  99 ;  46  N.  Y.,  177  ;  52  N.  Y.,  143 ; 
64  N.  Y.,  467  ;  70  N.  Y.,  550;  86  N.  Y..  552  ;  90  N.  Y., 
115 :  36  Barb..  298 ;  39  Barb.,  613 :  43  Barb.,  393 ;  46 
Barb.,  197 ;  6  Duer,  304 ;  2  Hilt.,  401 :  1  Daly,  270 ;  3 
Daly,  490,  491 ;  44  Wis.,  64;  35  Mich.,  49;  24  Am.  Rep., 
534 

Also  cited  in-35  Mo.,  566. 


MARCHANT  v.  LANGWORTHY  ET  AL. 

Annual  School  Meeting — Notice  of,  under  Stat- 
ute—Effect of  Failure  of  Clerk  to  Give. 

The  provision  in  1  R.  S.,  480,  sec.  74,  sub.  4,  requir- 
ing the  district  clerk  to  affix  a  notice  of  each  an- 
nual district  school  meeting  is  directory  merely, 
and  the  omission  to  affix  such  notice  does  not  ren- 
der the  meeting  illegal. 

An  annual  district  meeting  must  be  held  at  the 
time  and  place  fixed  by  the  annual  meeting  of  the 
next  antecedent  year. 

The  want  of  notice  of  any  school  meeting,  annual 
or  special,  will  not  render  the  meeting  invalid,  un- 
less the  omission  was  willful  and  fraudulent. 

ON  error  from  the  Supreme  Court,  to  review 
a  judgment  of  that  court  affirming  a  judg- 
ment of  the  C.  P.  of  Monroe  Co.  The  facts  in 
the  case  and  the  opinion  of  the  court  below 
may  be  seen  in  the  report  in  6  Hill,  646.  The 
action  was  trover,  and  the  defendants  justified 
as  school  district  officers  under  a  warrant  for 
the  collection  of  a  school  tax.  The  defend- 
ants were  chosen  at  an  annual  district  meeting, 
held  on  the  first  Monday  of  October,  1842. 
That  meeting  was  held  pursuant  to  an  adjourn- 
ment voted  at  the  annual  district  meeting  held 
the  preceding  year,  but  no  notice  was  given  of 
the  meeting  by  the  district  clerk  as  required  by 
the  statute.  1  R.  S.,  480,  sec.  74,  sub.  4.  The 
question  was  whether  the  meeting  was  a  legal 
one.  The  Supreme  Court  held  that  it  was,' 
and  this  writ  of  error  was  brought  to  reverse 
that  determination.  The  cause  was  submitted 
on  written  arguments  by, 
Mr.  John  Jay,  for  plaintiff  in  error,  and 
Mr.  S.  Bought  on,  for  defendants  in  error. 
527*]  *No  written  opinions  were  given, 
but  upon  the  question  being  put,  eighteen 
members  of  the  Court  voted  in  favor  of  affirm- 
ance, and  two  for  reversal;  whereupon  the 
judgment  of  the  Supreme  Court  was  affirmed. 
Judgment  affirmed. 


HODGE  v.  GALLUP. 

Sale  of  Land  on  Execution — When  Holder  of 
a  Mortgage  May  Acquire  Eight  of  Purchaser — 
Statute. 

To  entitle  the  holder  of  a  mortgage  to  acquire  the 
right  of  a  purchaser  of  land  sold  on  execution,  pur- 
suant to  the  Act  of  1836,  p.  793,  sec.  1,  the  mortgage 
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must  be  one  executed  by  the  defendant  in  the  exe- 
cution.(a) 

Where  a  defendant,  after  the  docketing  of  a  judg- 
ment, sold  land  to  another,  who  executed  a  mort- 
gage for  the  purchase  money,  and  the  land  was  aft- 
erwards sold  under  a  fl.  fa.  on  that  judgment,  and 
an  assignee  of  the  mortgage,  after  a  year  and  with- 
in fifteen  months  from  the  sale,  attempted  to  ac- 
quire the  right  of  the  purchaser  on  that  sale  ;  held* 
that  he  was  not  entitled  to  do  so  and  that  the  re- 
demption was  void. 

Citations— Laws,  1836,  p.  793,  ch.  525,  sees.  1,  2 ;  2 
R.  S.,  370,  sees.  44,  45,  46,  49  ;  371,  sees.  49-51 ;  373,  sec. 
62 ;  374,  sec.  74,  3d  ed.;  4  Hill,  542  :  1  Cow..  481,  501,  510^ 
622 ;  2  Hill,  51 ;  15  Wend.,  321 ;  4  Wend.,  474. 

AN  error  from  the  Supreme  Court.  Gallup 
\J  brought  ejectment  in  the  court  below,  for 
a  lot  of  land  in  the  County  of  Erie  and  the 
cause  was  tried  at  the  Circuit  Court  held  for 
that  County  in  November,  1844.  The  plaintiff 
gave  in  evidence  the  record  of  a  judgment  in 
the  Supreme  Court,  in  favor  of  the  Bank  of 
Geneva  against  the  defendant,  William  Hodge, 
and  one  Philander  Hodge,  for  $2,099. 74,dock- 
eted  in  the  clerk's  office  of  the  County  of  Erie 
July  29,  1841,  and  a  fi.  fa.  issued  thereon  on. 
the  27th  day  of  August  following,  and  proved 
a  regular  sale  of  the  premises  in  question  by 
the  sheriff  of  that  county,  September  1,  1842, 
the  plaintiff  being  the  purchaser  for  the  sum 
of  $2,255.86.  A  certificate  of  sale  was  given, 
and  March  16,  1844,  the  sheriff  conveyed  the 
premises  to  *the  plaintiff.  The  plaint-[*528 
iff  then  proved  the  defendant  in  possession, 
and  that  he  had  refused  to  yield  up  the  posses- 
sion to  the  plaintiff  upon  a  demand  made  be- 
fore the  suit  was  commenced. 

The  defendant  offered  to  prove  that  January 
8.  1842,  he  sold  and  conveyed  the  premises  to- 
W.  F.  Miller  for  $12,400,  payable  in  two  an- 
nual installments  with  annual  interest;  to  se- 
cure the  payment  of  which,  Miller  at  the  same 
time  executed  to  him  a  mortgage  upon  the 
premises,  unaccompanied  with  any  bond  or 
personal  obligation;  and  that  on  the  10th  day 
of  September  thereafter,  the  defendant  as- 
signed the  mortgage  to  William  Hodge,  Jr.  -t 
and  also,  that  November  30  in  the  same  year, 
W.  Hodge,  Jr.,  for  the  purpose  of  redeeming 
the  premises,  delivered  to  the  officer  who  made 
the  sale,  the  papers  required  by  the  statute  to 
be  presented  and  delivered  upon  a  redemption 
by  virtue  of  a  mortgage,  and  paid  him  the 
amount  bid  by  the  purchaser  at  the  sheriff's 
sale,  with  interest  thereon,  at  the  rate  of  seven 
per  cent,  from  the  time  of  the  sale.  The 
plaintiff  objected  to  this  evidence  on  the 
grounds  that  a  redemption  by  the  holder  of  a 
mortgage  could  only  be  made  where  the  mort- 
gage was  given  by  the  defendant  in  the  execu- 
tion upon  which  the  land  was  sold;  and  that, 
if  the  holder  of  this  mortgage  could  redeem, 
such  redemption  should  have  been  made  with- 
in one  year  from  the  time  of  the  sale;  and  that 
interest  at  ten  per  cent,  instead  of  seven  should 
have  been  paid;  and  also  that  if  a  legal  re- 
demption had  been  made,  the  defendant  could 
not  avail  himself  of  it,  because  it  had  not  been 
consummated  by  the  execution  of  a  deed  by 
the  sheriff.  The  judge  sustained  the  objections; 

(a)  In  consequence  of  this  decision,  an  Act  was 
passed  allowing  redemptions  within  fifteen  months 
from  the  sale  by  virtue  of  judgments,  decrees  and 
mortgages  which  are  liens,  without  requiring  them 
to  be  against  the  defendant  in  the  execution  on 
which  the  land  was  sold.  Stat.,  1847,  p.  508.  sees.  1, 2. 
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and  excluded  the  evidence,  to  which  the  de- 
fendant's counsel  excepted.  A  verdict  was 
given  for  the  plaintiff,  upon  which  judgment 
was  rendered. 

No  written  opinion  appeared  to  have  been 
given  upon  the  motion  in  the  Supreme  Court 
for  a  new  trial,  but  there  was  attached  to  the 
case  an  opinion,  delivered  in  that  court  upon  a 
motion  made  on  behalf  of  the  plaintiff,  to  com- 
pel the  sheriff  of  Erie  Co.  to  execute  a  convey- 
ance to  him,  to  the  following  effect: 

529*]  *Nelson,  Ch.  J.  By  the  Act  of  1836, 
p.  793,  sec.  1,  "A  creditor  by  mortgage  on  real 
estate,  his  assignee  or  representative,  where 
the  mortgaged  premises  or  any  part  thereof 
have  been  sold  on  execution,  shall  have  the 
same  right  to  acquire  the  interest  of  the  pur- 
chaser of  such  real  estate  so  mortgaged  and 
sold  as  is  given  to  a  judgment  creditor  by"  2 
R.  S.,  371,  sec.  51.  The  section  referred  to 
provides  that  any  creditor  of  the  person  against 
whom  such  execution  issued,  having  in  his 
own  name,  or  as  assignee,  etc.,  a  judgment 
rendered  at  any  time  before  the  expiration  of 
the  fifteen  months,  and  which  is  a  lien  on  the 
premises  sold,  may  acquire  the  title  of  the  pur- 
chaser under  such  execution  in  the  manner 
thereinafter  described.  In  Ex  parte  Wood,  4 
Hill,  542,  we  held  that  a  redemption  could  not 
be  made  under  this  provision  unless  the  judg- 
ment of  the  party  seeking  to  redeem  was 
against  the  defendant  in  the  execution  under 
which  the  sale  had  taken  place,  as  well  as  a 
lien  upon  the  premises  sold,  and  such  we  sup 
pose  to  be  the  obvious  construction  of  the  sec- 
tion. The  Act  of  1836  was  intended  to  place 
creditors  by  mortgage  on  the  same  footing  in 
respect  to  redemptions  as  judgment  creditors. 
This  is  the  tiue  construction  of  the  language 
used,  and  such  was  manifestly  the  understand- 
ing of  the  Legislature.  A  judgment  creditor 
of  Miller  could  not  acquire  the  title  of  the  pur- 
chaser under  the  provision  of  the  Revised  Stat- 
utes; and,  unless  we  hold  that  mortgage  cred- 
itors are  in  a  more  favorable  situation  than 
those  by  judgment,  Hodge  was  not  entitled  to 
acquire  it.  Gallup  is,  therefore,  entitled  to  a 
conveyance. 

Mr.  M.  Fillmore,  for  plaintiff  in  error. 
The  object  of  the  statutes  respecting  redemp- 
tions of  real  estate  sold  on  execution  is  highly 
remedial,  and  their  operation  is  most  beneficial 
both  to  debtor  and  creditor.  They  should, 
therefore,  receive  a  liberal  construction.  The 
courts  have  always  taken  this  view  of  them. 
Van  Rensselaer  v.  The  Sheriff  of  Albany ,  1  Cow. , 
501,  510.  The  language  of  the  statutes  pro- 
viding for  redemptions  by  a  judgment  creditor 
and  by  one  holding  a  mortgage,  is  very  differ- 
ent; for  while  by  the  former  the  right  is  lim- 
ited to  a  creditor  of  the  defendant  in  the  exe 
cution  on  which  the  sale  took  place,  no  such 
53O*]  Restriction  is  found  in  the  latter,  but 
the  language  in  that  provision  is  perfectly  sat- 
isfied if  the  redeeming  party  is  a  creditor  of 
the  land.  In  the  provision  for  redemption  by 
judgment  creditors,  the  language  is:  "  Any 
creditor  of  the  person  against  whom  such  exe- 
cution issued;"  but  in  the  statute  under  consid- 
eration, it  is:  "A  creditor  by  mortgage  on  real 
estate."  It  is  not  declared  that  he  must  be  a 
creditor  of  any  person.  He  must  be  a  creditor 
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(*.  e.,  a  party  to  whom  money  is  due),  and  he 
must  have  a  mortgage  which  is  alien  upon  the 
real  estate.  When  he  has  these  qualities 
he  is  entitled  to  acquire  the  purchaser's  inter- 
est. If  he  must  be  a  creditor  of  the  person  of 
the  original  judgment  debtor,  no  redemption 
could  have  been  made  by  virtue  of  this  mort- 
gage even  if  it  had  been  given  by  Hodge,  the 
defendant  in  the  execution;  for  it  was  not  ac- 
companied by  any  personal  liability. 

If  W.  Hodge,  Jr.,  was  entitled  to  redeem  aa 
assignee  of  the  mortgage,  a  perfect  redemption 
has  been  made.  This  deprived  the  sheriff  of 
all  authority  to  convey  the  premises  to  the 
plaintiff,  and  the  deed  which  he  gave  is  void. 
Dickenson  v.  Gittiland,  1  Cow.,  481,498;  Jack- 
son v.  Morse,  18  Johns.,  441;  Swan  v.  Saddle- 
mire,  8  Wend.,  676,  681. 

Messrs.  A.  Mann  and  N.  Hill,  Jr.,  for  de- 
fendant in  error. 

1.  If  any  redemption  could  be  made  by  W. 
Hodge,  Jr. ,  as  the  assignee  of  this  mortgage, 
it  could  only  be  done  within  a  year  from  the 
time  of  the  sale.  The  assignee  took  only  the 
rights  of  his  assignor,  who  was  the  defendant 
in  the  execution,  and  whose  right  to  redeem  ia 
expressly  limited  to  one  year.  2  R.  S.,  370, 
sec.  45.  2.  Miller  was  the  grantee  of  the  de- 
fendant in  the  execution,  and  a  grantee  must 
also  redeem  within  a  year.  Id.,  sec.  46,  sub. 
1,  3.  The  party  attempting  to  redeem,  in  thi& 
case,  had  only  a  derivative  title  under  Miller, 
and  could  not  have  any  other  right  to  redeem 
than  Miller  would  have  had  if  he  had  not  giv- 
en the  mortgage.  3.  W.  Hodge,  Jr.,  was  not 
"a  creditor  by  mortgage,"  within  the  meaning- 
of  those  terms  in  the  Act  of  1836.  By  the  ob- 
vious construction  of  the  Act,  the  creditor  by 
mortgage,  in  order  to  redeem,  must  be  the 
creditor  of  the  original  *judgment  [*531 
debtor.  It  was  intended  to  confer  on  the  hold- 
ers of  mortgages  the  same  faculty  of  redeem- 
ing which  the  holders  of  judgments  had — to 
put  mortgages  and  judgments  on  precisely  the 
same  footing  in  this  respect.  Now  if  it  is  held 
that  W.  Hodge,  Jr.,  could  redeem,  a  mortgage 
is  much  more  advantageous  security  with 
which  to  effect  redemptions  than  a  judgment 
ever  was.  This  was  not  intended.  It  is  pre- 
posterous to  say  that  W.  Hodge,  Jr.,  was  a 
creditor  of  his  assignor,  because,  if  so,  W. 
Hodge  the  elder,  must  have  been,  before  the 
assignment,  both  debtor  and  creditor.  This  he 
could  not  be. 

The  Chancellor.  The  question  for  consid- 
eration in  this  case  is,  whether  W.  Hodge  the 
younger,  who  took  an  assignment  of  the  mort- 
gage from  one  of  the  defendants  in  the  execu- 
tion after  the  twelve  months  allowed  to  such 
defendant  to  redeem  the  premises,  upon  paying 
the  amount  of  the  bid  and  ten  per  cent,  interest 
thereon,  could  himself  redeem  as  such  assignee 
within  fifteen  months,  upon  the  payment  of 
such  bid  and  seven  per  cent,  interest  thereon 
only. 

By  the  bill  of  exceptions,  it  will  be  seen  that 
the  judgment  upon  which  the  premises  were 
sold, was  against  W.  Hodge  and  P.  Hodge,  and 
was  duly  docketed  previous  to  August  30, 1841  r 
at  which  time  the  execution  was  issued  and  de- 
livered to  the  sheriff  to  be  executed.  Whether  W. 
Hodge  was  then  the  sole  owner  of  the  premises, 
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or  whether  he  and  the  other  defendant  in 
the  execution  owned  them  together  as  tenants 
in  common,  does  not  appear,  except  by  infer- 
ence. But  as  W.  Hodge  was  then  in  possession, 
and  offered  to  show  that  he  afterwards  con- 
veyed the  premises  to  Miller  and  took  back  the 
mortgage  thereon  for  the  whole  purchase  mon- 
ey, previous  to  the  sale,  I  presume  he  was  the 
sole  owner  of  that  portion  of  the  premises 
which  Gallup  recovered  in  this  suit,  at  the  time 
the  execution  was  delivered  to  the  sheriff  to  be 
executed.  The  premises  were  sold  upon  the 
execution  September  1, 1842;  at  which  time  W. 
Hodge,  one  of  the  defendants  in  such  execu- 
tion, was  the  holder  and  owner  of  this  bond 
and  mortgage,  which  he  had  shortly  before 
532*]  taken  from  Miller.  And  that*mortgage 
was  not  assigned  by  him  until  the  8th  of  Sep- 
tember in  the  next  year.  The  question  then 
arises,  whether  W.  Hodge,  the  judgment  debt- 
or, could  have  redeemed  the  premises  by  virtue 
of  that  mortgage  after  the  expiration  of  the 
twelve  months,  upon  paying  the  amount  of 
Gallup's  bid  and  interest  thereon  at  the  rate  of 
seven  per  cent.  only.  For  if  W.  Hodge,  the 
defendant  against  whom  the  execution  was  is- 
sued, and  whose  right  and  title  to  the  premises 
were  sold  in  pursuance  thereof,  could  not  have 
redeemed  by  virtue  of  this  mortgage  at  the  time 
of  the  assignment  thereof  to  his  son,  it  is  evi- 
dent the  latter  had  no  right  to  redeem  by  virt- 
ue of  such  assignment.  The  question  whether 
the  sale  to  Miller,  long  after  the  execution  was 
in  the  sheriff's  hands,  and  the  taking  back  to 
the  judgment  debtor  a  mortgage  for  a  very 
large  amount  upon  the  security  of  the  land 
only,  and  which  mortgage  was  not  recorded 
until  long  after  the  time  allowed  to  the  defend- 
ant in  the  execution  to  redeem  had  expired, 
was  not  a  mere  fraudulent  device  to  prevent 
other  creditors  who  might  obtain  judgments 
against  him  within  the  fifteen  months,  from  re- 
deeming, and  to  enable  him  or  his  assignee  to 
redeem  upon  more  favorable  terms  than  the 
law  would  otherwise  have  allowed,  is  a  ques- 
tion which  is  not  presented  by  this  record.  For, 
as  the  testimony  offered  by  the  judgment  debt- 
or to  protect  his  possession  by  showing  that 
the  assignee  of  the  mortgage  had  redeemed 
within  the  fifteen  months,  was  rejected  by  the 
circuit  judge,  the  defendant  had  no  opportuni- 
ty to  show  that  the  sale  to  Miller  w&sbonafide, 
and  to  rebut  the  strong  circumstances  of  sus- 
picion arising  from  the  nature  of  the  transac- 
tion. Those  circutnstances,  therefore,  can  only 
be  referred  to  by  the  court  in  the  construction 
of  the  statutes  relative  to  the  redemption  of 
premises  sold  under  execution.  And,  if  possi- 
ble, we  should  reject  a  construction  which 
might  enable  the  defendant  in  the  execution  to 
defeat  the  obvious  intention  of  the  Legislature 
that  he  should  pay  ten  per  cent,  upon  the 
amount  of  the  bid,  and  should  exercise  his 
right  within  twelve  months,  where  he  wished 
to  redeem. 

The  provisions  of  the  Act  of  1836,  allowing 
creditors  by  mortgage  to  redeem  in  certain  cases, 
533*]  are  rather  obscure;  but  were  *evident- 
ly  intended  to  give  a  mortgage  creditor  the 
same  right  to  redeem  from  a  sheriff's  sale  that 
a  judgment  creditor  had,  by  the  provisions  of 
the  Revised  Statutes,  and  no  other:  in  other 
words,  that  a  creditor  who  had  a  lien  on  the 
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premises  by  virtue  of  a  mortgage,  should  have 
the  same  right  to  redeem  that  he  would  have 
had  under  the  same  circumstances,  if  his  lien 
had  been  by  virtue  of  a  judgment.  See,  2  R. 
S.,  374,  sec.  74,  3d  ed.  The  question  is  then 
presented  in  this  form.  If  this  judgment  debt- 
or, after  the  execution  against,  him  had  been 
delivered  to  the  sheriff  to  be  executed,  had 
conveyed  all  his  interest  in  the  premises  to  Mil- 
ler, and  taken  from  him  a  judgment  for  the 
amount  of  the  purchase  money,  and  docketed 
it  in  the  county  where  the  premises  were  situ- 
ated, would  he,  after  the  expiration  of  the 
twelve  months  allowed  to  him  as  the  defendant 
in  the  execution  to  redeem,  have  been  entitled 
to  redeem  as  a  judgment  creditor  under  the 
provisions  of  the  Revised  Statutes?  To  entitle 
a  creditor  by  judgment  or  decree  to  redeem, 
he  must  be  a  creditor  of  the  person  against 
whom  the  execution  issued;  and  his  judgment 
or  decree  must  be  one  which  is  a  lien  upon  the 
premises  sold  at  the  time  he  exercises  his  right 
to  redeem.  But  upon  a  liberal  construction  of 
the  statute,  I  am  inclined  to  think  that  where 
the  judgment  on  which  an  execution  against 
real  estate  issues  has  been  docketed  so  as  to 
overreach  the  title  acquired  by  a  purchaser 
from  the  judgment  debtor  subsequent  to  such 
docketing,  the  person  who  at  the  time  of  issu- 
ing such  execution  is  the  owner  of  the  real  es- 
tate subsequently  sold  thereon,  as  well  as  the 
defendant  in  the  execution,  may  properly  be 
considered  as  a  person  against  whom  such  ex- 
ecution issues  so  far  as  respects  this  right  of 
redemption.  And  the  judgment  creditor  of 
such  an  owner  of  the  premises  will  have  the 
right  to  redeem  his  interest  in  the  same  which 
has  been  sold  on  the  execution,  after  the  expi- 
ration of  the  year,  if  such  owner  or  his  repre- 
sentative or  grantee  does  not  redeem  the  same 
within  that  time.  Upon  the  most  liberal  con- 
struction of  the  statute,  however,  the  execution 
cannot,  with  any  propriety,  be  said  to  issue 
against  a  person  who  was  not  a  party  to  the 
judgment  or  decree,  and  who  had  no  interest 
whatever  in  the  *real  estate  bound  by  [*534 
the  lien  thereof  at  the  time  such  execution  was 
delivered  to  the  sheriff  to  be  executed.  A  judg- 
ment creditor,  of  a  person  who  has  purchased 
from  the  debtor  in  the  former  judgment 
subsequent  to  the  issuing  of  the  execution,  is 
not  such  a  judgment  creditor  as  is  described 
in  the  51st  section  of  the  article  of  the  Revised 
Statutes  relative  to  executions  against  property, 
2  R.  S.,  371,  and  is  not,  therefore,  entitled  to 
redeem  as  such.  And  for  the  same  reason  the 
creditor  of  such  a  person,  by  the  mortgage  of 
the  interest  which  he  had  acquired  in  the  land 
subsequent  to  the  issuing  of  the  execution  upon 
a  judgment  to  which  he  was  neither  a  party  nor 
privy,  is  not  entitled  to  redeem  from  the  sher- 
iff's sale  upon  such  execution. 

For  these  reasons,  although  I  do  not  fully 
concur  in  the  opinion  of  the  late  Chief  Justice 
upon  the  construction  of  the  statute,  I  think 
the  purchaser  at  this  sheriff's  sale  acquired  a 
good  title  to  the  premises  by  the  deed  from  the 
sheriff;  and  that  the  facts  offered  in  evidence 
by  the  defendant,  in  the  court  below,  did  not 
authorize  him,  or  the  assignee  of  his  mortgage, 
to  redeem  after  the  expiration  of  twelve  months 
from  the  time  of  the  sale.  That  evidence  was 
therefore  properly  rejected,  as  forming  no 
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defense  to  the  suit;  and  the  judgment  of  the 
court  below  should  be  affirmed. 

Barlow,  Senator.  Under  the  Revised  Stat- 
utes the  defendant  in  an  execution  whose  land 
has  been  sold,  or  his  heirs,  devisees  or  grant- 
ees, may  redeem  within  one  year  from  the  time 
of  the  sale.  2  R.  S.,  370,  sees.  45,  46. 

By  the  Act  of  1836,  mortgage  creditors  were 
placed  on  the  same  grounds  with  judgment 
creditors;  and  judgment  creditors  might  have 
redeemed  at  any  time  within  three  months  after 
the  expiration  of  the  year.  Id.,  371,  sees.  50,  51. 

It  is  said  that  this  Act  places  the  mortgage 
debtor  upon  broader  or  different  ground  from 
the  j udgment  debtor,  and  this  because  the  j udg- 
ment  debtor  is  personally  liable  for  the  debt. 
But  I  can  see  no  force  in  this  position,  and  for 
the  simple  reason,  that  the  right  of  redemption 
is  not  based  upon  the  personal  liability  of  the 
debtor,  but  upon  the  lien  that  attaches  to  the 
535*]  *land.  The  creditor  may  agree  not  to 
resort  to,  but  may  release  the  personal  liability 
of  his  judgment  debtor,  and  not  affect  his  right 
to  redeem.  Hence  a  distinction  between  the 
judgment  creditor  and  mortgagee  does  not  ex- 
ist so  far  as  concerns  the  right  of  redemption. 

To  entitle  Hodge,  Jr.,  to  the  right  to  redeem 
after  the  year,  he  must  be  a  creditor  by  judg- 
ment, decree  or  mortgage,  or  by  assignment  of 
a  judgment,  decree  or  mortgage  of  the  defend- 
ant whose  rights  are  sold.  The  mortgagor  Mil- 
ler was  the  grantee  of  the  defendant,  and  in  no 
sense  his  creditor,  but  was  his  debtor;  and  he, 
Miller,  had  a  right  to  redeem  within  the  year. 
The  defendant  Hodge  could  not  redeem  as 
creditor  to  himself,  for  such  a  relation  could 
not  exist;  moreover,  the  statute  gives  him  but 
one  year  in  which  to  redeem.  He  could  not 
make  the  proof  of  the  amount  due  to  himself 
from  himself  so  as  to  present  the  necessary  pa- 
pers to  the  proper  persons  to  redeem. 

He,  then,  as  mortgagee  of  Miller,  had  no 
right  to  redeem  as  creditor  of  himself,  and  his 
assignee  could  take  no  more  rights  than  he  him 
self  as  assignor  held. 

I  think  Hodge,  Jr.,  would  have  had  an  eq- 
uitable right  of  redemption,  if  not  a  legal  one, 
within  the  year;  not  as  creditor  by  assignment 
from  the  defendant,  but  by  grant  of  an  equity 
carried  by  the  mortgage  executed  by  the  de- 
fendant's grantee.  But  it  is  unnecessary  to  ex- 
amine this  question;  for  if  the  right  existed, 
equitably  or  legally,  it  must  have  been  resort- 
ed to  within  the  year. 

I  am  of  the  opinion  there  was  no  existing 
right  of  redemption  in  Hodge,  Jr.,  after  the  ex- 
piration of  the  year,  when  the  offer  to  redeem 
was  made,  and  that  the  judgment  should  be 
affirmed. 

Hard,  Senator.  It  does  not  appear,  by  the 
bill  of  exceptions,  how  the  plaintiff  came  into 
possession  of  the  premises.  We  must  assume, 
therefore,  that  he  is  in  as  lessee  under  William 
Hodge,  Jr.  Nor  is  it  material,  the  controversy 
being  really  between  William  Hodge,  Jr.,  and 
the  plaintiff.  The  main  question  presented  is, 
whether  William  Hodge,  Jr.,  was  a  mortgage 
creditor  within  the  meaning  of  the  Law  of 
536*]  1836,  p.  793,  *sec.  1,  so  as  to  entitle 
him  to  redeem  the  premises  after  twelve,  and 
within  the  fifteen  months. 
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The  Supreme  Court  appears  to  have  over- 
looked the  difference  between  the  language  of 
the  Revised  Statutes  and  of  this  Act.  The  lat- 
ter Act  does  not  require  that  the  redeeming 
creditor  should  bear  the  same  relation  to  the 
original  judgment  debtor  which  is  made  a  con- 
dition to  the  right  to  redeem  by  the  Revised 
Statutes.  The  51st  section,  to  which  the  law 
of  1836  is  confessedly  an  amendment,  makes 
it  necessary  that  the  judgment  of  the  redeem- 
ing creditor  should  be  against  the  person  of  the 
judgment  debtor  whose  premises  had  been 
sold.  2  R.  S.,  371,  sec.  51.  That  section  pro- 
vides that  "Any  creditor  of  the  person  against 
whom  such  execution  issued,"  etc.,  may  re- 
deem within  the  fifteen  months.  The  language 
in  the  other  statute  is:  "A  creditor  by  mort- 
gage on  real  estate,  his  assignee,"  etc.  It  is 
true,  both  statutes  look  toward  the  realty  of 
the  debtor,  and  both  were  enacted  for  the  ben- 
efit of  the  debtor  and  junior  incumbrancers  ; 
and  not  being  in  derogation  of  the  common 
law  should  be  construed  most  beneficially  to 
their  interests.  People  v.  Ransom,  2  Hill,  51  ; 
Van  Rensselaer  v.  Sheriff  of  Albany,  1  Cow. , 
501,  510.  At  common  law,  judgments  were 
not  liens  upon  the  real  estate  of  the  debtor, 
but  they  are  made  so  by  statute.  Mortgages 
were  always  liens ;  they  are  conditional  con- 
veyances of  the  realty.  Technically,  a  mort- 
gagee as  such  cannot  be  said  to  be  a  creditor  of 
the  mortgagor,  he  not  necessarily  having  any 
claim  against  him  or  his  personal  estate,  while 
a  judgment  is  a  claim  both  against  the  person 
and  personal  property  of  the  debtor.  But  the 
law  never  denominates  the  holder  of  a  judg- 
ment a  creditor  of  the  land  of  the  debtor,  but 
a  creditor  of  the  person.  The  substantially  dif- 
ferent relations  occupied  by  the  judgment 
creditor  under  the  Revised  Statutes,  and  the 
mortgage  creditor  under  the  Law  of  1836,  pre- 
cludes the  inference  which  the  Supreme  Court 
draws,  that  the  statute  intended  to  place  both 
on  the  same  footing  in  every  respect.  In  some 
respects  it  does.  Both  must  take  the  same  steps 
to  entitle  them  to  redeem,  and  must  furnish 
the  same  evidence  and  pay  the  same  rate  of 
interest  on  the  amount  bid;  and  both  have  the 
*same  length  of  time  within  which  to  [*537 
make  the  redemption.  The  same  title  is  'ac- 
quired by  each  when  a  perfect  redemption  is 
made.  In  other  respects  they  are  not  necessa- 
rily placed  on  the  same  footing.  The  real  ob- 
ject and  intention  of  the  Legislature  was  to 
give  to  a  mortgage  creditor  of  the  premises  the 
same  right  to  redeem  as  judgment  creditors 
had,  without  any  reference  to  the  person  of 
the  mortgagor,  and  whether  the  mortgage  was 
executed  by  the  principal  debtor  or  by  any 
other  person  having  the  legal  right  to  make 
such  mortgage.  By  this  construction,  the  rights 
of  the  purchasing  creditor  are  in  no  way  com- 
promitted.  He  gets  his  money  within  the  long- 
est period  allowed  to  other  junior  creditors  to 
redeem,  while  it  saves  the  rights  of  the  mort- 
gage creditor,  and  in  this  case  it  prevents  a 
great  sacrifice  of  the  debtor's  estate.  The  ends 
of  justice,  the  rights  of  all  parties,  and  the 
manifest  intention  of  the  Legislature,  will  be 
best  conserved  by  giving  such  construction  to 
the  statute  in  question,  as  is  contended  for  by 
the  defendant.  I  am  of  the  opinion,  therefore, 
that  the  judgment  should  be  reversed. 
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Johnson,  Senator.  This  case  brings  before 
the  court  the  legal  construction  to  be  given  to 
the  Act  of  1836,  in  relation  to  the  redemption 
by  mortgagees  of  real  estate  sold  on  execution. 
L.  1836,  p.  793,  sees.  1,  2.  The  whole  question 
turns  upon  the  meaning  of  the  words  "credit- 
ors by  mortgage  on  real  estate,"  as  used  in  the 
1st  section  of  that  Act.  If  the  party  seeking 
to  redeem  must  be  a  creditor  of  the  defendant 
in  the  execution,  the  defendant  in  this  case 
could  not  make  a  valid  redemption,  as  he  did 
not  sustain  that  relation.  In  the  opinion  of 
Ch.  J.  Nelson,  upon  the  motion  made  to  com- 
pel the  sheriff  to  execute  a  deed,  it  is  assumed 
that  the  creditor  by  mortgage,  to  whom  the 
right  of  redemption  is  extended  by  the  Act  of 
1836,  must  have  the  same  relation  to  the  judg- 
ment debtor  which  a  redeeming  judgment 
creditor  was  required  to  have  in  respect  to  the 
same  party  by  the  Revised  Statutes.  It  was 
competent  for  the  Legislature  to  confer  the 
right  of  redemption  upon  any  creditor  by  mort- 
gage, when  the  mortgage  was  a  lien  upon  the 
premises,  without  requiring  him  to  be  a  cred- 
538*]  itor  of  the  defendant  *in  the  execu- 
tion; and  it  does  not  appear  to  me  that  the  lan- 
guage of  the  statute  is  explicit  upon  the  point. 
It  certainly  does  not  declare  in  terms  whose 
creditor  the  mortgagee  must  be.  The  relation 
contended  for  may  have  been  intended,  al- 
though I  see  no  motive  for  it;  and  if  it  were, 
we  are  bound  to  carry  the  legislative  will  into 
effect.  Before  the  passage  of  the  Act  of  1836, 
injustice  was  sometimes  suffered  by  allowing 
a  junior  judgment  creditor  to  redeem,  and  de- 
nying the  same  right  to  a  mortgagee.  To  rem- 
edy this  evil  was  undoubtedly  one  cause  of  the 
enactment  of  the  Statute  of  1836.  But  was  it 
the  only  one?  The  provision  of  the  Revised 
Statutes  is  explicit  that  none  except  judgment 
creditors  can  redeem  after  the  twelve  months 
allowed  to  the  defendant,  his  representatives 
and  alienees.  Under  this  express  language  the 
courts  have  rightly  declared  that  the  judgment 
or  decree  held  by  the  party  seeking  to  redeem, 
must  be  against  the  defendant  in  the  execu- 
tion, and  a  lien  on  the  premises  sold.  In  Van 
Rensselaer  v.  Sheriff  of  Albany,  1  Cow.,  501, 
511,  the  court,  in  speaking  of  the  subject  of  re- 
demption, says:  "No  good  reason  can  be  seen 
for  a  discrimination  between  mortgagees  and 
judgment  creditors,  as  both  have  a  lien  on  the 
estate."  It  is  evident  that  the  court  did  not  re- 
gard the  question  as  to  who  the  debtor  was  as 
of  any  importance,  if  the  mortgage  was  a  lien 
upon  the  land.  The  lien  was  the  material 
matter,  which  should  entitle  the  party  to  whom 
it  belonged  to. the  right  of  redemption.  The 
qualification  now  insisted  on  was  not  alluded 
to.  The  courts,  therefore,  prior  to  1836,  felt 
the  impropriety  of  leaving  mortgagees  having 
a  lien  on  the  premises  without  the  power  to  re- 
deem. There  is  a  fair  presumption  that  the 
Legislature  entertained  the  same  view  and 
looked  to  the  existence  of  a  subsequent  lien  by 
mortgage  as  the  fact  which  should  confer  a 
right  to  redeem.  The  language  used  is  cer- 
tainly not  inconsistent  with  that  idea.  The 
words  of  the  statute  will  be  satisfied,  and,  it  is 
believed,  its  meaning  fully  carried  out,  if  the 
land  is  considered  the  correlative  of  the  word 
"creditor" — as  though  the  section  read  "any 
creditor  by  mortgage  of  the  land,"  etc.  This 
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construction  moreover  does  no  injustice  to  the 
purchaser.  He  will  obtain  the  money,  paid  by 
him  on  making  the  purchase,  with  interest  : 
*and  at  the  same  time  a  ruinous  sac-  [*539 
rifice  will  be  prevented,  and  other  debts  will  be 
paid. 

Should  it  be  admitted,  as  contended  for  by 
the  plaintiff,  that  the  defendant  has  acquired 
no  title  even  if  he  had  an  undoubted  right  to 
redeem,  no  deed  having  been  executed  to  him 
pursuant  to  his  redemption;  still  the  plaintiff 
can  only  prevail  by  force  of  his  own  title;  and 
if  a  valid  redemption  was  made,  the  sheriff 
had  no  authority  whatever  to  convey  to  him, 
and  the  deed  which  he  obtained  was  merely 
void.  The  statute  provides  that  upon  payment 
being  made  by  any  person  entitled  to  redeem 
real  estate,  "  the  sale  of  the  premises  so  re- 
deemed, and  the  certificates  of  such  sale  shall 
be  null  and  void."  2  R.  S.,  371,  sec.  49.  This 
section,  it  is  true,  refers  particularly  to  re- 
demptions by  the  defendant  or  his  heirs  or 
alienees.  It  is  but  reasonable,  however,  to 
suppose  that  the  Legislature  intended  the  same- 
effect  should  follow  on  redemption  being  made- 
by  any  person  authorized  to  redeem.  Indeed, 
were  the  statute  entirely  silent  on  this  point, 
it  is  difficult  to  perceive  upon  principle  why 
this  effect  should  not  necessarily  follow  in  all1 
cases  of  redemption  legally  made.  I  think 
the  judgment,  for  these  reasons,  should  be  re- 
versed. 

Porter,  Senator.  The  statute  under  con- 
sideration is  eminently  remedial  in  its  nature- 
and  operation,  and  its  construction  becomes  a 
matter  of  much  interest.  Courts  should  give- 
it  every  beneficial  operation,  of  which  it  is 
fairly  susceptible,  that  the  benign  object  of  the- 
law-makers  may  be  in  no  danger  of  being  de- 
feated. It  was  certainly  competent  for  the  Leg- 
islature to  say,  that  any  judgment  creditor,, 
having  a  lien  upon  the  premises  sold,  might  re- 
deem the  same;  without  confining  it  to  the 
creditors  of  the  person  against  whom  execu- 
tion issued  ;  but  either  because  it  was  not 
deemed  wise  to  extend  this  remedy  to  such 
cases,  or  because  the  question  has  never  been 
presented  to  their  notice,  it  has  not  been  done. 
The  Act  of  1836,  in  respect  to  mortgages,  was 
evidently  passed  for  the  purpose  of  extending 
the  policy  of  the  former  Act,  and  applying  the 
remedy  to  cases  of  mortgage  debts,  which  the 
former  Act  had  limited  to  decrees  in  chancery 
and  judgments  at  law.  And  as  this  court  is 
now  called  upon  for  *the  first  time,  I  [*540 
believe,  to  give  it  a  construction,  it  cannot  be 
amiss  to  look  at  the  evils  which  these  laws  pro- 
posed to  remedy,  and  the  remedies  which  they 
applied.  The  Act  which  first  authorized  the  re- 
demption of  lands  sold  on  execution,  passed  in 
1820,  and  it  became  the  the  subject  of  judicial 
review  in  1823,  in  the  case  ofVanRensselaerv. 
Sheriff  of  Albany,  1  Cow.,  501.  Uh.J.  Savage.in 
his  opinion  in  that  case,  gives  this  just  exposi- 
tion of  that  Act.  "The  object  of  the  Legislature 
undoubtedly  was:  1.  To  relieve  the  debtor, 
by  preventing  a  sacrifice  of  his  real  estate  at 
sheriff's  sale;  and  2.  To  enable  creditors  other 
than  the  plaintiff,  after  a  sale  on  execution,  to 
satisfy  their  debts  by  redeeming,  when  the 
property  had  been  sold  below  its  value.  The 
statute  is  evidently  remedial  ;  and  in  its 
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exposition  it  is  our  duty  to  bear  in  mind  the  evil 
intended  to  be  prevented,  and  the  remedy  pro- 
posed, and  so  to  construe  the  Act  as  to  suppress 
the  evil  and  advance  the  remedy."  There  is 
great  force  and  truth  in  these  remafks,  and 
they  are  as  applicable  to  the  Act  of  1836,  as  to 
the  former  redeeming  Act.'  This  Act.  of  1820, 
enabled  the  judgment  creditors  of  the  person 
whose  lands  had  been  sold  on  execution,  to  ap- 
ply all  the  excess  in  value  of  the  property,  be- 
yond the  amount  bid  on  the  sale,  towards  the 
payment  of  their  debts;  thus  not  only  doing 
justice  to  creditors,  but  relieving  the  debtor, 
in  a  manner  never  before  provided  by  law. 
The  policy  of  the  law  was  benevolent  and  just, 
and  introduced  a  most  valuable  reform.  But 
it  was  limited  by  its  terms  to  the  judgment 
creditors  of  the  defendant  in  the  execution. 

But  while  the  Legislature  manifested  so  just 
a  regard  for  the  interest  of  those  creditors  who 
had  liens  upon  real  estate  by  decrees  in  chan- 
cery or  judgments  at  law, they  omitted  to  pro- 
tect those  whose  liens  existed  in  the  shape  of 
mortgages.  Consequently,  they  had  but  par- 
tially carried  out  the  principle  upon  which 
they  started,  and  embraced  but  a  portion  of 
the  cases  entitled  to  equal  protection  in  their 
remedial  statute.  There  is  no  reason  why  one 
class  of  liens  upon  real  estate,  created  to  se- 
cure the  payment  of  debts,  should  be  entitled 
to  this  remedy  any  more  than  another.  So  the 
Legislature  thought  in  1836,  and  passed  the 
Act  now  under  consideration,  to  supply  the 
541*]  omission  *in  respect  to  mortgagees. 
This  Act  provided  that  a  creditor  by  mortgage 
upon  the  premises  sold  on  execution,  should 
have  the  same  right  to  redeem,  as  the  former 
Act  had  given  to  the  judgment  creditor.  The 
question  is,  whether  the  mortgagee  must  hold 
a  mortgage  given  by  the  judgment  debtor,  to 
entitle  him  to  redeem?  The  mortgage  held  by 
Hodge  in  this  case  was  not  given  by  the  judg- 
ment debtor,  but  by  a  purchaser  of  the  prem- 
ises from  the  judgment  debtor.  In  my  judg- 
ment, the  true  construction  of  the  statute  will 
authorize  Hodge  to  redeem,  although  his 
mortgage  was  not  given  by  the  judgment 
debtor. 

In  the  first  place  the  language  of  the  Act  not 
only  warrants  but  seems  to  require  such  an  ex- 
position. The  terms,  "a  creditor  by  mort- 
gage," taken  in  a  general  and  usual  sense,  or 
in  the  connection  in  which  they  stand,  do  not 
mean  exclusively  a  creditor  of  the  judgment 
debtor ;  nor  do  I  find  anything  in  the  Act 
which  would  seem  to  require  such  a  limited 
construction  to  be  given  to  the  terms.  They 
properly  include  all  mortgagees  holding  mort- 
gages upon  the  premises  sold  on  execution.  In 
this  case,  when  the  mortgagor  had  given  no 
accompanying  bond,  there  would  seem  to  be 
a  necessity  for  saying  that  Hodge  was  the  very 
"creditor  by  mortgage,"  pointed  out  by  the 
statute.  For  in  respect  to  the  mortgage  debt, 
he  was  the  creditor  of  no  person,  though  he 
had  so  large  a  debt  secured  by  the  mortgage. 
The  land  alone  was  his  debtor.  Indeed,  the 
construction  given  by  the  Supreme  Court 
would  cut  off  the  mortgagee  of  a  mortgage 
given  upon  the  premises  by  the  defendant  in 
the  execution,  unless  he  also  held  the  bond  of 
the  mortgagor.  If  the  defendant  in  the  execu- 
tion in  this  case  had  given  this  mortgage,  un- 
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accompanied  by  a  bond,  the  mortgagee  could 
not,  in  any  proper  sense,  be  said  to  be  his  cred- 
itor; for  he  could  have  no  claim  upon  him 
personally  for  the  debt.  And  though  holding 
a  mortgage  upon  the  premises  sold,  given  by 
the  judgment  debtor,  he  could  not,  according 
to  this  view,  claim  the  right  to  redeem.  Surely 
that  cannot  be  the  true  meaning  of  the  statute. 
When  it  speaks  of  "  a  creditor  by  mortgage," 
I  think  it  means  nothing  more  than  a  mort- 
gagee of  the  same  premises.  Strictly  speaking, 
there  is  no  creditor  by  mortgage.  It  is  the 
bond  or  other  written  contract  *for  [*542 
the  payment  of  the  debt,  that  makes  the  mort- 
gagor a  debtor,  and  the  obligee  or  promisee  his 
creditor;  and  the  mortgage  is  but  the  creditor's 
security.  But  when  there  is  no  bond,  or  other 
personal  contract,  there  is  no  person  that  can 
be  called  the  debtor  for  the  amount  secured  by 
the  mortgage.  In  such  a  case,  if  the  mortgagee 
can  be  called  a  creditor,  it  must  be  of  the  land 
only. 

But  it  is  supposed  that  because  the  statute 
says  that  the  creditor  by  mortgage,  "shall  have 
the  same  right  to  acquire,"  etc.,  as  one  given 
to  the  judgment  creditor  by  the  former  Act. 
that  he  must  also  occupy  the  same  relative  po- 
sition in  regard  to  the  debtor;  that  he  must  be 
his  creditor,  or  hold  a  mortgage  given  by  him. 
Those  words  "  shall  have  the  same  right  to  ac- 
quire the  interest,"  etc.,  appear  to  me  to  refer 
to  certain  portions  of  the  former  statute, which 
defined  the  term  within  which  the  creditor 
might  redeem ;  the  amount  he  should  be 
obliged  to  pay;  the  order  in  which  those  hold- 
ing different  liens  may  acquire  the  title  of  the 
purchaser;  and  any  other  provision  of  the  stat- 
ute which  may  affect  their  rights;  and  were 
never  intended  to  limit  the  remedial  operation 
of  the  statute  to  mortgages  given  by  the  de- 
fendant in  the  execution.  By  the  Statute  of 
1836,  it  was  intended  to  apply  all  the  regula- 
tions relating  to  judgment  creditors  in  the  for- 
mer Act,  to  creditors  by  mortgage  who  might 
seek  relief  under  this  Act;  and  that  I  under- 
stand to  be  the  whole  extent  of  the  reference. 
Nor  do  I  discover  any  necessity  for  the  limited 
construction  put  upon  the  Act  of  1836,  arising 
put  of  any  other  portions  of  it;  or  from  any 
inconvenience  in  carrying  out  the  provision  as 
I  have  construed  it. 

Again;  the  policy  of  both  these  Acts  requires 
this  construction.  The  object  of  these  reforms 
— and  they  present  instances  of  great  amelio- 
ration in  the  law,  relating  to  the  interests  of 
debtors  and  creditors — is  confessedly  to  give 
facilities  to  creditors,  to  make  real  estate  pay 
the  greatest  possible  amount  of  the  debts  with 
which  it  is  incumbered ;  and  by  the  same  op- 
eration, to  give  the  greatest  possible  relief  to 
debtors.  But  to  say  that  no  mortgagee  shall 
be  entitled  to  redeem  land  covered  by  his  mort- 
gage from  a  sale  on  execution,  unless  the  mort- 
gage is  executed  *by  the  debtor  in  the  [*543 
execution,  is,  in  my  view,  contravening  this 
policy,  and  depriving  the  Act  of  a  portion  of 
its  remedial  qualities.  It  would,  in  many  cases, 
work  great  injustice,  and  cause  that  sacrifice 
of  property  which  the  statute  was  designed  to 
defeat.  In  this  case  there  was  at  the  time  of 
the  attempted  redemption,  more  than  $8,000 
due  on  this  mortgage;  and  as  there  was  no 
other  security,  this  sum  must  be  wholly  lost, 
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unless  the  assignee  of  the  mortgage  has  the 
right  to  redeem.  Nor  should  this  proposed  re- 
lief be  granted  to  the  assignee  of  this  mortgage, 
can  it  work  the  least  injustice  to  anyone.  The 
original  debt  in  judgment  is  paid  by  the  money 
raised  at  the  sale  on  the  execution;  the  pur- 
chaser at  that  sale  will  receive,  on  the  redemp- 
tion from  the  assignee  of  the  mortgage,  the 
money  paid  by  him  on  that  purchase  with  in- 
terest; and  the  remaining  value  of  the  land 
will  be  appropriated  towards  the  payment  of 
the  money  secured  by  the  mortgage.  Where 
can  there  be  found  an  argument  why  this  re- 
maining value  should  not  be  made  available 
to  the  assignee  of  the  mortgage?  I  can  find 
none;  while  every  principle  of  justice  requires 
that  it  should  be  so  applied,  if  warranted  by 
the  statute.  I  conclude,  therefore,  that  both 
the  letter  and  policy  of  the  statute  authorized 
the  assignee  to  redeem  in  this  case. 

It  is  further  objected  that  if  the  assignor  had 
a  right  to  redeem,  and  had  duly  redeemed  the 
premises,  still  that  would  not  have  shown  an 
absolute  title  in  him  as  against  the  plaintiff, 
but  only  an  equitable  right  to  a  title.  I  do  not 
so  understand  the  rights  of  the  parties.  Hodge, 
the  assignor,  acquired  by  the  redemption  the 
right  of  the  purchaser  under  the  execution; 
that  is,  the  plaintiff's  right;  and  this  put  it  out 
of  the  power  of  the  sheriff  to  convey  to  the 
plaintiff  any  interest  whatever  in  the  premises. 
The  deed  given  by  the  sheriff  to  the  plaintiff 
is  void;  it  was  given  without  authority.  The 
Statute  2  R.  S.,  373,  sec.  62,  directs  the  sheriff 
to  execute  a  conveyance  to  the  redeeming  cred- 
itor: and  Hodge  acquired,  under  the  statute 
respecting  mortgages,  the  same  right  as  a  re- 
deeming judgment  creditor;  he,  therefore,  be- 
came entitled  to  the  deed.  The  deed  given  by 
544*]  the  sheriff  *to  the  plaintiff  carried  no 
title  with  it.  And  since  he  had  no  title,  he 
could  not  recover  possession .  In  my  opinion 
the  judgment  should  be  reversed. 

Putnam,  Senator.  I  regret  that  we  have 
not  before  us  the  reasons  of  the  Supreme  Courl 
for  its  judgment;  for  I  cannot  see  the  slight- 
est reason  to  doubt  but  the  defendant  was  en- 
titled to  redeem  not  only  according  to  the 
spirit,  but  within  the  letter  of  the  statute.  It 
is  claimed,  however,  that  the  Act  of  1836  gives 
the  right  of  redemption  only  to  a  mortgage 
creditor  of  the  judgment  debtor.  But  the  Act 
contains  no  such  limitation.  Such  a  con 
struction  is  derived  in  no  other  way  but  by  en 
grafting  a  qualification  contained  only  in  the 
Revised  Statutes  upon  the  language  of  the  Act 
of  1836.  It  is  true  that  the  Revised  Statutes 
require  the  party  redeeming  to  be  a  creditor 
"of  the  person  against  whom  such  execution 
issued,"  but  I  do  not  deem  it  necessary  or 
proper  to  read  the  subsequent  Act  as  though 
these  words  were  contained  in  it.  The  Act  o: 
1836,  as  to  the  person  to  whom  the  right  of  re 
demption  is  given,  is  in  addition  to  and  inde 
pendent  of  the  former  enactment.  It  gives  to 
a  "creditor"  by  mortgage  a  right  to  redeem 
There  is  no  such  qualification  or  limitation 
which  requires  the  owner  of  the  mortgage  to 
be  exclusively  a  creditor  of  the  judgment  debt 
or;  and  why  should  the  term  then  be  thus  re 
stricted  in  its  operation?  Such  a  construction 
would  not  be  in  harmony  with  the  object  o: 
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,he  Legislature  or  the  spirit  of  the  statute. 
The  object  was  to  relieve  a  judgment  debtor 
and  all  others  who  might  have  liens  upon  his 
and.  A  more  equitable  and  just  provision  for 
both  debtor  and  creditor  was  scarcely  ever 
made.  It  should,  if  necessary,  be  liberally 
construed.  But  by  even  a  strict  construction, 
[  am  of  the  opinion  that  the  defendant  is  pro- 
tected. 

Who  is  a  creditor,  but  the  party  to  whom  a 
debt  is  due?  A  mortgagee  is  such  a  party,  and 
;he  mortgage  is  a  security  for  the  debt.  But 
i  is  said  that,  by  the  terms  of  the  statutes, 
;he  mortgagee  and  the  judgment  debtor  whose 
land  is  sold  cannot  be  the  same  person.  I  see 
no  prohibition.  If  the  Legislature  has  pro- 
vided that  the  debtor  against  whom  the  land 
is  sold,  may,  *when  possessing  an-  [*545 
other  legal  character,  or  different  relation  to 
the  land,  effect  a  redemption,  this  court  must 
give  effect  to  the  provision.  If  the  judgment 
debtor  happens  to  become  a  mortgage  credit- 
or, the  statute  gives  him,  as  well  as  any  other 
mortgage  creditor,  the  right  to  redeem.  The 
statute  is  silent  as  to  the  manner  of  becoming 
such  creditor,  requiring  only  that  he  should 
be  such  by  means  of  a  mortgage;  and  the  only 
material  question  in  a  particular  case,  is  wheth- 
er the  person  offering  to  redeem  is  a  mortgage 
creditor.  The  statute  does  not  say  that  the 
mortgagee  seeking  to  redeem,  must  be  a  cred- 
itor of  the  judgment  debtor.  It  cannot  be  said 
that  the  Legislature  did  not,  by  the  Act  under 
consideration,  intend  to  give  the  debtor  any 
right  of  redemption  under  any  circumstances. 
Certainly,  the  words  of  the  statute  do  not  ex- 
clude him,  and,  if  I  can  understand  plain  lan- 
guage, it  includes  him.  The  other  construc- 
tion would  involve  this  absurdity:  within  the 
year  the  debtor,  it  is  conceded,  may  sell  his 
farm  for  ready  pay  if  he  can  find  a  purchaser, 
and  then  be  able  to  redeem  it  from  the  sale  on 
execution;  but  the  argument  assumes  that  he 
cannot  sell  it  on  a  credit,  taking  a  mortgage  for 
security,  and  then  sell  his  mortgage,  so  as  to 
enable  the  assignee  to  make  a"  redemption. 
And  where,  I  ask,  is  the  difference  to  the  pur- 
chaser on  the  execution,  whether  the  debtor 
who  has  taken  a  mortgage  on  the  sale  of  his 
farm,  or  a  mortgagee  from  him,  redeems?  The 
debtor  in  such  a  case  is  as  much  a  mortgage 
creditor  as  a  party  would  be  to  whom  such 
debtor  had  executed  a  mortgage,  and  who  it  is 
agreed  would  be  within  the  Act.  He,  in  the 
case  supposed,  would  be  a  mortgage  creditor, 
with  reference  to  the  land,  which  is  all  that 
the  statute  contemplated  or  required. 

It  is  said  that  a  man  cannot  be  at  the  same 
time  a  debtor  and  a  creditor  in  respect  to  the 
same  debt.  This  assumes  that  the  debt  of  a 
mortgagee  seeking  to  redeem  must  be  due  from 
the  defendant  in  the  judgment  on  which  the 
land  was  sold;  but  the  statute  does  not  say 
from  whom  the  mortgage  debt  must  be  due. 
If  the  party  offering  to  redeem  is  a  creditor, 
holding  a  mortgage  on  the  land  which  has  been 
sold  on  execution,  the  Act  is  satisfied.  The 
assignee  of  a  mortgage  occupies  the  position 
of  the  *mortgagee,  and  has  his  right  [*546 
to  redeem;  and  if  the  mortgage  be  one  given 
to  the  defendant  in  the  judgment  on  which 
the  land  is  sold,  the  mortgagee,  provided  it  be 
a  lien,  is  still  as  clearly  within  the  Act  as  a 
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stranger  to  that  judgment  would  be.  Holding 
these  views,  I  must  of  course  vote  for  a  re- 
versal of  the  judgment. 

Spencer,  Senator.  The  principal  question 
in  the  case,  arises  upon  the  Statute  of  1836,  au- 
thorizing "a  creditor  by  mortgage  on  real  es- 
tate to  redeem  lands  sold  on  execution." 

If  William  Hodge,  Jr.,  the  assignee  of  the 
mortgage,  had  a  right  to  redeem,  having  done 
so,  the  sheriff  had  no  right  to  execute  a  deed 
to  the  purchaser  under  his  sale.  His  deed  was, 
consequently,  void  and  passed  no  title  to  the 
grantee;  but  he  would  still  be  bound  to  exe- 
cute a  deed  to  the  redeeming  creditor.  As  the 
plaintiff  in  ejectment  must  recover  upon  the 
strength  of  his  own  title,  it  makes  no  differ- 
ence ^vhere  the  title  is,  so  long  as  it  is  out  of 
him.  The  defendant  is  always  presumed  to 
hold  in  subserviency  to  the  true  title.  To  en- 
title a  creditor,  by  judgment  or  decree,  to  re- 
deem, he  must  both  be  a  creditor  of  the  per- 
son against  whom  the  execution  issued,  and 
his  debt  must  be  a  lien  upon  the  premises  sold. 
2R.  S.,  371,  sec.  51. 

By  the  Act  of  1836,  Sess.  L.,  1836,  ch.  525, 
p.  793,  "a  creditor  by  mortgage  on  real  es- 
tate," his  assignee,  etc.,  where  the  mortgaged 
premises,  or  any  part  thereof,  have  been  sold 
on  execution,  shall  have  the  same  right  to  ac- 
quire the  interest  of  the  purchaser  of  such  real 
estate  so  mortgaged  and  sold,  as  is  given  to  a 
judgment  creditor,  by  the  above  51st  section. 
What  right  is  given  to  a  judgment  creditor  ? 
The  right  to  redeem.  His  judgment  must  be 
of  a  certain  description,  one  which  is  a  lien 
upon  the  land,  and  also  against  the  person 
against  whom  the  execution  issued,  on  which 
the  sale  was  made.  What  creditor  by  mort- 
gage may  redeem?  One  by  mortgage  on  real 
estate,  the  whole  or  any  part  of  which  has 
been  sold  on  execution.  Nothing  is  here  said 
about  the  person  against  whom  the  execution 
issued,  nor  is  it  required  that  he  should  be 
547*]  *a  debtor  to  the  mortgage  creditor.  A 
creditor  by  mortgage  answering  the  descrip- 
tion of  the  Statute  of  1836,  has  the  same  right 
to  redeem,  as  has  a  creditor  by  judgment  an- 
swering the  description  of  the  Revised  Statutes. 

The  difference  in  the  language  of  the  two 
statutes  is  not  without  reason.  No  judgment 
or  decree  can  exist  without  making  the  person 
against  whom  it  is  a  debtor,  and  the  person  in 
whose  favor  it  is  his  creditor.  A  mortgage  is 
a  specific  lien  upon  the  premises  described  in 
it,andmay  exist,  as  it  did  in  this  case,  without 
creating  a  debt  against  any  person  whatever.  It 
is  then  a  debt  in  rem,  and  is  in  no  respect  a 
debt  in  personam.  Of  whom  or  what  then  is 
the  holder  of  the  mortgage  a  creditor?  Certain- 
ly not  of  the  mortgagor.  He  has  no  claim 
upon  him  for  its  payment,  nor  can  he  by 
foreclosure,  either  at  law  or  in  equity,  compel 
the  mortgagor  to  pay  a  farthing  either  of  debt 
or  costs.  For  the  payment  of  both,  he  must 
look  to  the  "real  estate"  alone.  If  the  "  cred- 
itor by  mortgage  on  real  estate"  has  any  debt- 
or, it  must  be  the  land  which  owes.  It  is  that 
alone  which  is  bound  to  pay  the  debt,  and 
nothing  else  can  be  called  upon  or  reached  by 
the  creditor.  Having  such  mortgage,  and 
thereby  being  "a  creditor  by  mortgage  on  real 
estate,  which  has  been  sold  on  execution,"  if 
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he  cannot  redeem,  then  as  to  him,  though  with- 
in the  very  words  of  the  statute,  it  is  a  dead 
letter. 

The  statute  does  not,  in  terms,  nor  as  it  seems 
to  me  by  any  necessary  implication,  restrict 
the  right  to  redeem  to  a  creditor  holding  a 
mortgage  executed  by  the  person  against  whom 
the  execution  issued.  Even  this  would  not  be 
sufficient,  according  to  the  construction  con- 
tended for  by  the  defendant  in  error,  without 
superadding  the  personal  liability  of  the  mort- 
gagor, so  as  to  make  the  holder  his  "creditor." 
The  statute  is  highly  remedial,  operating  bene- 
ficially both  to  creditors  and  debtors,  and  does 
injustice  to  no  one.  It  should,  therefore,  re- 
ceive a  liberal  interpretation.  Its  forms  must 
be  strictly  complied  with,  but  its  substance 
should  be  extended  to  all  who  fairly  come  with- 
in its  provisions. 

But  it  is  objected  by  the  defendant  in  error, 
that  the  mortgagee  *was  the  judgment  [*548 
defendant  himself,  and  had  only  the  rights  of 
a  judgment  debtor;  and  must,  therefore,  have 
redeemed  within  the  year.  And  that  an  as- 
signee can  take  no  more  rights  than  his  assign- 
or had.  That  Miller  was  the  grantee  of  the 
judgment  debtor,  and  could  convey  by  mort- 
gage only  such  rights  as  the  judgment  debtor 
had;  and  that  he  also  must  have  redeemed  with- 
in the  year. 

This  objection  is  certainly  worthy  of  consid- 
eration. It  struck  me  with  great  force  on  the 
argument.  It  is  certainly  true  that  William 
Hodge,  as  "  the  person  against  whom  the  exe- 
cution issued,  and  whose  right  and  title  were 
sold,"  must  have  redeemed  within  the  year.  2 
R.  S.,  370,  sees.  45,  46.  It  is  equally  true  that 
Miller,  as  grantee  of  Hodge,  must  have  re- 
deemed within  the  same  period  ;  and  such  re- 
demption would  have  rendered  the  sale  null 
and  void.  Id.,  sees.  44,  49.  But  does  it  follow 
that  neither  can  hold  no  other  relation  and 
bear  no  other  character  than  those  of  judg- 
ment debtor  and  grantee  ?  Neither  the  judg- 
ment of  the  Bank  of  Geneva,  nor  the  sale  un- 
der it,  devested  the  title  of  Hodge.  He  was 
still  the  owner  of  the  fee  as  much  as  before. 
He  could  grant  it;  or  he  could  incumber  it  by 
judgment  or  mortgage  the  last  hour  of  the 
fifteen  months  allowed  for  redemption,  and 
such  incumbrancer  would  clearly  have  a  right 
to  redeem.  When  Hodge  granted  the  land  to 
Miller,  his  right  to  take  a  mortgage  to  secure  the 
purchase  money  was  not  impaired  by  the  judg- 
ment, nor  would  it  have  been  by  a  sale.  It  was, 
therefore,  a  valid  "mortgage  on  real  estate"  in 
his  hands.  The  existence  of  the  mortgage  in 
Hodge's  hands  did  not  deprive  him  or  Miller 
of  the  right  to  redeem  within  the  year  as  debt- 
or and  grantee.  Hodge  was  both  debtor  and 
mortgagee  ;  his  right  in  one  character  was  in 
no  respect  incompatible  with  his  right  in  the 
other.  He  could  assert  either  at  his  election. 
It  is  needless  to  remark  that  William  Hodge, 
Jr.,  succeeded  as  assignee  to  all  the  rights  of 
the  mortgagee. 

Upon  the  construction  of  the  Statute  of  1836 
here  given,  Miller  might  have  given  a  second 
mortgage,  the  holder  of  which  might  have  re- 
deemed the  redemption  here  made,  pursuant  to 
the  last  *clause  of  the  1st  section  of  [*549 
the  Act  of  1836.  If  he  had  granted  to  anoth- 
er, that  other  might  have  mortgaged  the  lot 
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conferring  the  same  rights  to  the  mortgagee; 
and  so  with  every  subsequent  mortgagee.  And 
can  anyone  doubt  that  if  the  land  was  worth 
enough,  that  great  good  and  no  evil  would  have 
been  done  by  twenty  consecutive  redemp- 
tions ? 

In  my  judgment  the  Revised  Statutes  would 
be  greatly  improved  by  an  amendment  which 
should  allow  "  any  creditor  having  a  judg- 
ment or  decree,  which  is  a  lien  upon  the  prem- 
ises sold,  to  redeem  them,"  whether  such  judg- 
ment or  decree  was  "against  the  person  against 
whom  the  execution  issued,"  or  against  any 
subsequent  grantee.  Such  provision  would 
keep  the  premises  in  market,  invite  bidding, 
prevent  sacrifice,  and  pay  a  larger  amount  of 
debts  than  would  otherwise  be  realized. 

For  these  reasons  I  am  of  the  opinion  that 
Hodge  had  a  right  to  redeem,  and  his  redemp- 
tion being  in  form  perfect,  rendered  the  deed 
to  Gallup  void.  The  judgment  of  the  Sup- 
preme  Court  ought  to  be  reversed,  and  a  new 
trial  ordered. 

Talcott,  Senator.  The  Revised  Statutes 
giving  a  judgment  creditor  the  right  to  redeem 
lands  sold  under  a  prior  judgment,  not  only 
require  the  junior  judgment,  by  virtue  of 
which  the  redemption  is  to  be  made,  to  be  a 
lien  upon  the  premises,  but  the  owner  of  such 
judgment  must  be  "a  creditor  of  the  person 
against  whom  the  execution  issued "  upon 
which  the  premises  were  sold.  In  Ex  parte 
Wood,4  Hill,  542,  the  Supreme  Court  construed 
this  statute  according  to  its  obvious  intent  and 
held  that  in  order  to  entitle  the  creditor  to  the 
benefit  of  it,  the  judgment,  by  virtue  of  which 
he  claimed  to  redeem  must  be  first,  against  the 
defendant  in  the  execution  under  which  the 
sale  took  place;  and  second,  a  lien  on  the  prem- 
ises sold.  The  Act  of  1836,  however,  which 
extended  the  right  of  redemption  to  mortgage 
creditors,  and  under  which  the  plaintiff  in  er- 
ror sought  to  redeem,  is  drawn  in  different 
language  from  the  statute  above. referred  to, 
and  should,  I  think,  receive  a  different  con- 
struction. This  Act  declares  that  "A  creditor 
55O*]  by  mortgage  *on  real  estate,  his  as- 
signee, etc.,  shall  have  the  same  right  to  ac- 
quire the  interest  of  the  purchaser,  etc.,  as  is 
given  to  a  judgment  creditor."  There  is  here 
no  provision,  as  in  the  former  statute,  by  which 
a  particular  person  is  required  to  occupy  the 
position  of  a  debtor,  in  order  to  entitle  the 
mortgage  creditor  to  redeem;  but,  on  the  con- 
trary, by  the  letter  of  the  Act,  the  right  to  re- 
deem seems  to  attach  to  any  person  holding  a 
lien  by  mortgage  upon  the  premises  sold.  In  the 
case  of  a  mere  mortgage  containing  no  covenant 
to  pay,  and  unaccompanied  by  a  bond  (and 
this  is  the  character  of  the  mortgage  held  by 
the  plaintiff  in  error),  there  is  no  person  who 
is  personally  liable  for  the  payment  of  the 
mortgage  debt,  or  who  can  properly  be  called 
the  mortgage  debtor;  and  in  such  case,  "a 
creditor  by  mortgage  on  real  estate  "  would  be 
a  creditor  of  the  land  only;  for  his  claim  upon 
the  land  would  be  his  only  resource  for  the 
collection  of  his  debt.  If  it  be  said  that  in  such 
a  case  the  owner  of  the  land  should  be  regard- 
ed as  the  "  debtor,"  he  being  the  only  person 
besides  the  holder  of  the  mortgage  who  would 
be  interested  in  having  the  debt  paid;  it  may 
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be  answered  that,  conceding  this,  and  giving 
to  the  Act  of  1836  the  construction  contended 
for  by  the  defendant  in  error,  and  put  upon  it 
by  the  Supreme  Court,  the  mortgage  creditor 
might  lose  his  right  to  redeem  without  any 
fault  or  act  of  his  own,  and  the  law  in  question 
thus  be  rendered  a  nullity;  for  if  the  mort- 
gagor should  sell  the  land  after  having  exe- 
cuted the  mortgage,  and  before  a  sale  under  the 
prior  judgment,  the  purchaser  of  the  land 
charged  with  the  mortgage  debt  would  become 
the  debtor;  and  as  execution,  when  issued  on 
the  prior  judgment  would,  of  necessity,  go 
against  the  judgment  debtor,  and  not  against 
the  new  owner  of  the  land,  the  holder  of  the 
mortgage  would  not  be  a  "creditor  of  the  per- 
son against  whom  the  execution  issued,"  and 
could  not.  therefore,  redeem.  The  owner  of 
the  land,  however,  cannot  properly  be  called  a 
debtor  in  the  case  supposed.  The  Act  of  1836 
was  intended  for  the  benefit  of  a  different  class 
of  creditors  from  the  old  statute. 

In  the  case  of  a  judgment,  there  must  neces- 
sarily be  a  personal  liability  on  the  part  of  the 
judgment  debtor,  while  with  respect  to  a  mere 
*mortgage  this  is  not  the  case;  and  [*55  1 
hence  the  difference  in  the  language  of  the 
two  statutes  seems  well  suited  to  the  different 
cases  for  which  they  were  intended  to  provide. 
In  the  Act  of  1836,  there  is  a  clause  referring 
to  the  previous  statute  in  relation  to  judgment 
creditors,  and  in  the  opinion  given  in  the  Su- 
preme Court,  this  appears  to  be  regarded  as 
somewhat  important  in  construing  the  Act  in 
question.  "A  creditor  by  mortgage  on  real 
estate,  etc.,  shall  have  the  same  right,  etc.,  as 
is  given  to  a  judgment  creditor,''  is  the  lan- 
guage of  the  Act  of  1836;  and  it  is  certainly 
very  plain  from  this  language,  that  the  refer- 
ence to  the  old  statute  is  made  not  for  the  pur- 
pose of  determining  the  character  of  the  mort- 
gage creditor  who  shall  be  allowed  to  redeem, 
but  solely  for  determining  the  time  for  redeem- 
ing, and  the  rights  to  be  acquired  thereby.  The 
kind  of  mortgage  creditor  to  whom  this  right 
is  awarded,  is  specified  in  the  Act  itself. 

All  creditors  "by  mortgage  on  real  estate," 
having  thus  a  right  to  redeem  within  the  letter 
of  this  Act,  irrespective  of  the  question  whether 
there  be  any  mortgage  debtor  or  not,  or  who 
he  may  be,  if  such  debtor  exist;  it  seems  to  me 
that  the  spirit  and  intention  of  the  Act  as  well 
as  the  rule  of  equity,  are  equally  clear  in  fa- 
vor of  the  plaintiff  in  error. 

The  object  of  these  statutes  is  to  prevent  the 
sacrifice  of  property,  and  to  afford  an  oppor- 
tunity to  the  creditor  to  save  a  portion  or,  per- 
haps, the  whole  of  a  claim,  which  would  be 
otherwise  insecure. 

The  question  could  scarcely  arise,  unless,  in 
the  estimation  of  both  parties,  the  property 
had  sold  for  less  than  its  value;  and  then 
the  question  would  be,  whether  the  difference 
between  the  value  of  the  land  and  the  price  at 
which  it  sold  should  go  to  the  creditor  towards 
the  payment  of  his  debt,  or  to  the  purchaser, 
to  swell  the  profits  of  his  speculation.  It  is 
obviously  as  immaterial,  if  we  regard  the  spirit 
and  intention  of  the  law,  as  it  has  been  shown 
to  be  with  a  view  to  its  letter,  whether  the  mort- 
gage be  executed  by  the  judgment  debtor  before 
he  parts  with  the  fee  of  the  land,  or  by  the  pur- 
chaser afterwards.  In  either  case  the  land 
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constitutes  the  creditor's  security  for  his  mort- 
552*]  gage  *debt,  and  every  legal  intendment 
should  be,  as  the  plainest  principles  of  justice 
are,  in  favor  of  rendering  this  security,  as  far 
as  possible,  available  to  him. 

I  can  see  nothing  in  the  objection  that  the 
prior  judgment  debtor  was  also  the  mortgagee, 
and  hence  could  not  confer  the  right  of  redemp- 
tion upon  his  assignee.  When  the  judgment 
debtor  sold  the  land,  he  parted  with  all  of  the 
rights  incident  to  ownership,  and  by  taking 
back  a  mortgage  he  became,  within  the  lan- 
guage of  the  Act,  "  a  creditor  by  mortgage," 
on  the  land,  and  invested  with  all  the  rights  of 
a  creditor;  and  had  he  not  assigned  the  mort- 

fage,  I  can  see  no  reason  why  he  should  not 
ave  been  permitted  to  redeem  as  a  creditor 
after  the  expiration  of  the  year,  and  within 
fifteen  months  from  the  sale.  He  was  a  creditor 
in  fact  and  in  law;  and  I  can  see  nothing  in 
the  circumstance  of  his  being  a  debtor  on  the 
prior  judgment,  which  should  devest  him  of 
the  rights  which  the  statute  confers  upon  him 
as  a  subsequent  mortgage  creditor. 

Had  he  retained  the  fee  of  the  land  he  could 
not  have  redeemed  after  the  expiration  of  the 
year,  though  he  could  have  created  a  creditor, 
cither  by  judgment  or  mortgage,  who  could 
have  redeemed  as  such,  after  the  year.  His 
grantee  acquired  and  exercised  this  power.  If 
the  plaintiff  in  error  was  entitled  to  redeem 
his  payment  of  the  money  to  the  sheriff  for 
that  purpose,  at  the  proper  time  and  in  a 
proper  manner,  took  from  that  officer  the  power 
of  making  a  valid  conveyance  of  the  premises 
to  the  purchaser  at  the  sale  under  the  judg- 
ment. Wisnerv.  Bulkky,  15  Wend.,  321;  Dick- 
enson  v.  Oilliland,  1  Cow.,  481;  Jackson  v  .Cad- 
well,  Id.,  622;  Jackson  v.  Anderson,  4  Wend., 
474.  The  sheriff's  deed  to  the  defendant  in 
error  was,  therefore,  a  nullity,  and  ejectment 
cannot  be  maintained  on  it.  I  think  the  judg- 
ment of  the  Supreme  Court  should  be  re- 
versed. 

On  the  question  being  put — "  Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Emmons,  Hard,  John- 
son, Lester,  Porter,  Putnam,  Spencer,  Talcott 
and  Wheeler — 9. 

553*]  *For  affirmance — THE  PRESIDENT,  the 
CHANCELLOR  and  Senators  Barlow.  Folsom, 
Hand,  Lott,  Sanfoi'd,  Scovil,  J.  B.  Smith  and 
Williams— 10. 

Judgment  affirmed. 

Cited  in-15  Abb.,  N.  S.,  164. 
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Negotiable    Paper — Authority    to    Draw — Con- 
struction of. 

The  defendant  gave  to  W.  H.  D.  &  Co.  a  letter  in 

nese  words :    "  I  authorize  you  to  draw  on  me  at 

ninety  days  from  time  to  time  for  such  amounts  as 


NOTE.— Negotiable  paper— Bills— Virtual  accept- 
•ance.or  promise  to  accept,  before  bill  is  drawn— Valid- 
«tf  of  in  the  United  States— Present  English  doctrine, 
tor  &  full  discussion,  see  Greele  v.  Parker,  5  Wend., 
414,  note. 
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you  may  require,  provided  that  the  whole  amount 
running  and  unpaid  shall  not  exceed  $3,000 ; "  held, 
that  the  authority  to  draw  was  limited  to  bills  pay- 
able ninety  days  after  sight,  and  that  the  defendant 
was  not  liable  on  one  made  payable  ninety  days  after 
date. 

The  fact  that  W.  H.  D.  &  Co.  had  drawn  several 
bills  upon  the  defendant  payable  ninety  days  after 
date,  which  the  plaintiffs  had  discounted  on  the 
faith  of  the  letter  and  which  the  defendant  had  ac- 
cepted and  paid,  does  not  preclude  the  defendant 
from  objecting,  in  a  suit  on  a  bill  subsequently 
drawn,  that  it  was  not  in  accordance  with  the  au- 
thority. 

A  promise  in  writing  to  accept  a  bill  before  it  is 
drawn,  in  order  to  amount  to  an  actual  acceptance, 
must  describe  it  in  terms  not  to  be  mistaken  and  so 
as  to  identify  and  distinguish  it  from  other  bills.  Per 
Hand,  Senator. 

Citations— 1  R.  8.,  768,  sec.  8 ;  2  Wend.,  545 ;  5 
Wend.,  414 :  17  Wend.,  508 ;  2  Wh.,  66 :  4  Pet.,  Ill : 
Story,  Bills,  sec.  249 :  7  Cr.,  500  ;  3  Burr.,  1663 ;  15 
Johns.,  6 ;  3  Kent.  124 ;  8  Bing.,  156 :  12  Pet.,  207 ;  2 
How.  (S.  C.),  450  :  6  Bing.,  248 ;  1  Plowd.,  156 :  Bac. 
Abr.  Covt.  F :  2  Stark.,  226 ;  Story,  Cont.,  sees.  258, 
260,  261 ;  4  Hill,  200 ;  12  East,  227. 

ON  error  from  the  Supreme  Court.  Upon  the 
first  trial  of  this  cause  the  plaintiffs  bad  a 
verdict,  which  was  set  aside  by  the  court  upon 
exceptions  taken  by  the  defendant.  The  facts 
which  appeared  upon  that  trial,  together  with 
the  opinion  of  the  court,  may  be  seen  in  the 
report  of  the  case  in  5  Hill,  432.  Upon  the 
second  trial  the  same  evidence  was  given  as 
upon  the  former  one  ;  and  the  plaintiffs  in  orj 
der  further  to  show  the  construction  which  the 
defendant  had  put  upon  the  letter  of  December 
19,  1840,  proved  that  seven  bills  of  $1,000  each 
had  been  drawn  by  W.  H.  De  Forest  &  Co. 
upon  the  defendant  prior  to  the  drawing  of  the 
one  in  question,  each  of  which  was  made  pay- 
able ninety  days  after  date  ;  and  that  all  of 
them  were  discounted  by  the  plaintiffs  on  the 
faith  of  the  defendant's  letter  ;  and  they  gave 
evidence  tending  to  show  that  they  were  all 
accepted  by  the  defendant,  and  paid  by  him. 
One  of  these  prior  bills  was  dated  September 
*24,  1841,  and,  as  to  that,  one  of  the  [*554 
drawers  testified  that  the  defendant  was  present 
when  it  was  drawn  and  knew  that  it  was  in- 
tended to  be  discounted  at  the  plaintiffs'  Bank 
on  the  credit  of  the  letter,  and  actually  had  the 
money  obtained  upon  it.  This  bill  was  proved 
to  have  been  accepted  by  the  defendant,  and 
the  amount  was  collected  of  him  by  a  suit  on 
the  bill.  The  circuit  judge,  holding  that  the 
additional  evidence  did  not  take  the  case  out  of 
the  principle  held  by  the  Supreme  Court  in 
setting  aside  the  former  verdict,  nonsuited  the 
plaintiffs,  who  excepted.  A  new  trial  having 
been  moved  for  by  the  plaintiffs  and  refused, 
and  judgment  of  nonsuit  having  been  ren- 
dered, the  plaintiffs  brought  error  to  this  court. 
Mr.  A.  Taber,  for  plaintiffs  in  error.  1. 
The  construction  given  by  the  Supreme  Court 
to  the  defendant's  letter  is  erroneous.  Bills 
drawn  in  the  country  are  far  of  tener  payable  in 
a  limited  number  of  days  after  date  than  in  any 
other  way,  the  practice  of  drawing  at  a  certain 
time  after  sight  being  inconvenient  where  the 
bill  is  to  be  discounted  at  a  bank,  as  it  is  im- 
possible to  ascertain  the  discount  in  order  to 
credit  the  holder  with  a  precise  sum.  The 
terms  of  the  letter  in  this  respect  are  elliptical 
and  imperfect,  and  such  a  construction  should 
be  given  to  them  as  will  carry  out  the  presumed 
intention  of  the  parties.  Again  ;  the  paper 
should  be  construed  most  strongly  against  the 
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defendant,  whose  language  it  is,  and  most  fa- 
vorably to  the  plaintiffs,  who  have  advanced 
money  upon  the  faith  of  it.  The  Supreme 
Court  have  held  the  reverse  of  this  rule,  though 
it  is  well  settled  and  is  a  fundamental  one  in 
the  construction  of  contracts.  Throckmerton 
v.  Tracy,  1  Plowd.,  156;  2  Bl.  Com.,  380; 
Bac.  Abr.  Covenant,  F  ;  Chit.  Cont.,  20  ;  Doe 
v.  Dixon,  9  East,  15  ;  Dann  v.  Spurrier,  3  Bos. 
&  P.,  399;  Hargreave  v.  Smee,  6  Bing.,  244; 
Munn  v.  Baker,  2  Stark.,  226  ;  Douglass  v. 
Reynolds,  7  Pet.,  115,  122;  3  Chit.  Com.  L., 
115 ;  Story,  Cont.,  sees.  258,  260,  261  ;  Bullen 
v.  Denning,  5  Barn.  &  C.,  842;  Walrathv. 
Thompson,  4  Hill,  200.  2.  The  judge  erred  in 
not  submitting  to  the  jury  the  evidence  of  the 
actual  understanding  of  and  practical  con- 
555*]  struction  which  the  parties  had  *given 
to  the  contract.  Walrath  v.  Thompson,  supra; 
Fish  v.  Hubbard,  21  Wend.,  651  ;  Pinero  v. 
Judwn,  6  Bing.,  206  ;  Cowen  &  H.  Notes,  200, 
1362,  1399  ;  Com.  Land.  &  Ten.,  p.  18.  n.  q; 
Tremvan  v.  Lawrence,  2  Smith  L.  Gas.,  435.  3. 
The  nonsuit  having  been  granted  on  the  ground 
that  the  bill  was  not  within  the  terms  of  the 
letter,  on  account  of  the  alleged  variance  as  to 
the  time  of  payment,  the  question  whether  the 
letter  would  in  other  respects  amount  to  an  ac- 
ceptance does  not  arise. 

Mr.  E.  Sandford,  for  defendant  in  error. 
1.  The  words  "at  ninety  days,"  used  in  the 
letter,  were  intended  to  define  the  term  of 
credit  for  which  the  defendant  stipulated.  It 
was  designed  to  give  him  that  length  of  time 
after  he  had  notice  of  the  drawing  of  a  bill 
under  the  letter.  Taking  the  letter  to  be  an 
actual  acceptance,  a  bill  payable  like  the  one  in 
question  would  not  need  to  be  presented  until 
maturity,  the  consequence  of  which,  upon  the 
construction  for  which  the  plaintiffs  contend, 
would  be  that  the  defendant  might  be  called 
upon  to  pay  without  any  prior  notice  whatever. 
Walworth,  Chan.,  in  Greele  v.  Parker,  5 
Wend.,  418.  2.  The  letter  was  not  an  accept- 
ance of  the  bill  in  question.  To  amount  to  an 
acceptance,  it  must  describe  an  existing  or 
prospective  bill  in  terms  not  to  be  mistaken. 
This  was  the  rule  before  the  statute,  which  was 
not  intended  to  change  the  law  in  respect  to  the 
terms  of  the  promise  to  accept,  but  only  to  re- 
quire such  promise  to  be  in  writing.  1  R.  S., 
768,  sec.  8  ;  3  Id.,  609,  2d  ed.,  original  note  of 
the  revisers;  Coolidge  v.  Payson,  2  Wh.,  66  ; 
Schimmelpennich  v.  Bayard,  1  Pet.,  264,  284; 
Boyce  v.  Edwards,  4  Id. ,  111  ;  Wildes  v.  Savage, 
1  Story,  22  ;  Parker  v.  Greele,  2  Wend. ,  545  ; 
Greele  v.  Parker,  mpra  ;  Bk.  v.  Worthington, 

12  Wend.,  593,  598.  3.  The  defendant  was  not 
affected  by  the  parol  evidence  given  at  the 
trial.     It  was  attempted  to  charge  him  as  ac- 
ceptor of  the  bill.    But  an  acceptance  must  be 
in  writing.  1R.  S.,  768,  sec.  6.  Parol  evidence 
is  never  admissible  to  explain  an  intrinsic  am- 
biguity. There  was  nothing  in  the  case  like  an 
556*]  estoppel  in  pats.  Jackson  *v.  Waldron, 

13  Wend.,  178,  206  ;  Dezell\.  Odell,  3  Hill,  215, 
219. 

Hand,  Senator.  The  pleader  in  this  case  re- 
lies upon  the  common  counts  only,  and  treats 
the  instrument  given  by  the  defendant  as  an 
acceptance.  There  is  no  count  on  an  agreement 
to  accept,  the  plaintiffs  probably  doubting 
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whether  there  was  sufficient  privity  of  contract 
to  support  such  an  agreement,  after  the  de- 
cision of  Birckhead  v.  Brown,  in  this  court  last 
year,  (a)  In  that  case,  however,  the  letter  of 
credit  was  directed  to  particular  persons  ;  here 
it  is  general. 

The  section  of  the  statute  upon  which  the 
plaintiffs  rely  in  this  case,  is  as  follows:  "  An 
unconditional  promise  in  writing  to  accept  a 
bill  before  it  is  drawn,  shall  be  deemed  an  act- 
ual acceptance  in  favor  of  every  person  who, 
upon  the  faith  thereof,  shall  have  received  the 
bill  for  a  valuable  consideration."  1  R.  S., 
768,  sec.  8.  The  letter  written  by  the  defend- 
ant, which  is  claimed  to  amount  to  an  accept- 
ance of  the  bill  in  question, is  as  follows:  "New 
York,  Dec.  10,  1840.  Messrs.  W.  H.  De  For- 
est &  Co.,  Gent.  I  hereby  authorize  you  to 
draw  on  me  at  90  days,  from  time  to  time,  for 
such  amount  as  you  may  require,  provided  that 
the  whole  amount  running  and  unpaid  shall 
not  exceed  three  thousand  dollars.  The  above 
letter  of  credit  to  be  good  and  binding  for  one 
year  from  this  date."  The  court  below  thought 
this  would  have  been  an  absolute  acceptance  of 
a  draft  for  $1,000,  dated  October  25,  1841, 
drawn  by,  and  payable  to  the  order  of  De  For- 
est, if  the  time  of  payment  had  been  conform- 
able to  the  letter  of  credit.  I  do  not  assent  to 
this  construction  of  the  statute.  The  cases  re- 
lied on  by  the  court  are  Parker  v.  Greele,  2 
Wend.,  545.  and  Greele  v.  Parker,  S.  C.,  in  er- 
ror, 5  Id.,  414,  and  Bk.  v.  Ely,  17  Id.,  508.  The 
first  case  was  on  a  promise  to  accept  for  $250 
at  three  and  four  months,  and  was  clearly  in- 
tended to  be  but  one  transaction.  The  names 
of  the  parties  and  amount  were  given,  and  the 
time  the  bill  was  to  run,  which  was  a  far  more 
definite  description  *than  that  given  in  [*557 
this  case.  The  last  case  turned  altogether  on 
another  point.  Whether  a  parol  promise  to 
accept  a  bill  not  in  ease  was  ever  good  as  an  ac- 
ceptance in  this  State,  is  doubtful;  but  after  the 
case  of  Coolidge  v.  Payson,  2  Wh.,  66,  it  was  de- 
cided that  a  written  promise  might  be  so.  Ch. 
J.  Marshall,  however,  there  said  that  it  "must 
be  described  in  terms  not  to  be  mistaken." 
This  has  been  repeated  in  strong  confirmatory 
language  in  Boyce  v.  Edwards,  4  Pet.,  111. 
There  the  agreement  to  accept  was  as  follows: 
"A.  is  authorized  to  draw  on  us  for  the  amount 
of  any  lots  of  cotton  which  he  may  buy  and 
ship  to  us,  as  soon  after  as  opportunity  will  of- 
fer. Such  drafts  shall  be  duly  honored."  Again; 
"  You  are  at  liberty  to  draw  on  us  when  you 
send  the  bill  of  lading."  The  court  held  that 
the  action,  which  was  against  the  defendant  as 
acceptor,  would  not  lie,  but  that  one  on  the 
agreement  to  accept  would.  They  add,  it  is 
"A  general  authority, and  does  not  point  to  any 
particular  bills  and  describe  them  in  terms  not 
to  be  mistaken,  as  required  by  the  rule  in  Cool- 
idge v.  Payson."  Mr.  J.  Story  also  says,  that 
the  rule  always  was  "that  the  paper  containing 
the  promise  to  accept,  should  describe  the  bill 
to  be  drawn,  in  terms  not  to  be  mistaken,  so  as. 
to  identify  and  distinguish  it  from  others." 
Story,  Bills,  sec.  249;  and  see,  Riggsv.  Liridxay, 
7  Cr.,  500.  Pillans  v.  Van  Mierop,  3  Burr.,  1663, 
was  an  agreement  to  accept  such  bills  as  the 
plaintiffs  should,  in  about  one  month's  time, 
draw  upon  the  defendants  for  £800.  This  was. 
(a)  2  Demo,  375. 
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evidently  but  one  transaction, and  not  intended 
to  be  a  continuing  letter  of  credit.  Besides,  like 
Boyce  v.  Edwards,  it  was  a  transaction  mutu- 
ally beneficial  to  both  parties,  and  not  a  mere 
suretyship,  as  here.  But  that  case  has  been 
much  shaken,  and  is  virtually  overruled  in 
England.  If  it  were  not, our  courts  have  adopt- 
ed the  doctrine  of  Coolidge  v.  Payson,  and 
that  should  be  our  guide.  Ooodrich  v.  Gordon, 
15  Johns.,  6.  It  may  be  added,  that  our  statute 
speaks  in  the  singular  number,  "  to  accept  a 
bill,"  "  shall  have  received  the  bill,"  etc.  In 
this  case  there  is  a  continuing  contract  with 
De  Forest  &  Co.  that  he  will  accept,  from  time 
to  time  for  them,  under  certain  restrictions, 
558*]  bills  not  drawn  in  favor  of  any  *par- 
ticular  persons  named,  but  generally,  in  favor 
of  anyone,  to  aid  them  in  their  business.  It  is 
hardly  possible  that  this  was  intended  to  be  an 
absolute  acceptance  per  se  of  all  the  paper  that 
De  Forest  &  Co.  should  afterwards  see  fit  to 
draw  in  favor  of  any  and  every  person.  If  we 
construe  it  to  be  an  acceptance,  the  defendant 
has  no  means  of  knowing  the  amount  for  which 
he  is  liable  ;  and  on  the  other  hand,  no  one 
would  be  safe  to  take  the  paper,  unless  upon 
the  sole  credit  of  De  Forest  &  Co.  ;  for  if  we 
allow  this  general  description  in  the  promise  to 
amount  to  an  acceptance,  an  illimitable  amount 
may  be  taken  "on  the  faith  thereof."  But 
the  ground  upon  which  I  put  this  part  of  the 
case  is,  that  by  the  law  of  this  country,  irre- 
spective of  the  statute,  the  promise  must  point 
to  the  particular  bills  and  describe  them  in 
terms  not  to  be  mistaken,  and  that  the  statute 
has  in  no  way  enlarged  that  rule.  On  the  con- 
trary, if  it  has  changed  it  at  all,  it  has  limited 
it  more  strictly  than  before.  In  the  promise 
before  us  there  is  a  drawer,  drawee,  and  time 
to  run,  specified,  but  no  payee,  date,  sum,  or 
number  of  bills;  but,  on  the  contrary,  it  con- 
templates the  drawing  of  an  unlimited  number, 
in  favor  of  any  payee,  of  any  date  within  the 
year,  and  for  any  sums  not  exceeding  $3,000 
outstanding  at  any  one  time.  Commercial  bus- 
iness will  not  be  facilitated  by  such  a  construc- 
tion. Here  may  be  scores  of  bills  circulating, 
and  in  various  hands,  resting  upon  one  station- 
ary promise,  which  can  be  in  the  custody  of 
only  one  at  a  time,  and  this  paper  is  supposed 
to  be  a  full  acceptance  of  all  of  them  as  fast  as 
they  are  drawn.  I  shall  hesitate  long  before  I 
venture  to  give  to  a  statute,  so  important,  a 
construction  which  would  warrant  such  con- 
fusion in  this  branch  of  the  law  merchant.  It 
is  believed  that  in  every  case  where  the  promise 
has  been  deemed  an  acceptance,  all  the  parties 
were  known  and  mentioned  in  the  promise. 
But  I  have  no  doubt  of  the  correctness  of  the 
opinion  of  the  Supreme  Court,  that  this  was  a 
promise  to  accept  ninety  days  after  sight,  and 
not  ninety  days  after  date.  If  an  absolute  ac- 
ceptance of  bills  payable  ninety  days  after 
date,  the  defendant  might  be  liable  to  be  called 
on  for  payment  the  very  first  moment  he  knew 
of  the  existence  of  the  bill.  His  credit  might 
559*]  be  *destroyed  by  the  dishonor  of  the 
paper  and  the  commencement  of  a  prosecution, 
unless  he  should  at  once  provide  for  a  bill  thus 
suddenly  brought  to  his  notice.  This  would 
be  a  severe  construction  against  a  guarantor  or 
surety,  against  whom  the  rule  of  construction 
liberal,  and  should  not  be  permitted  unless 
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the  language  is  entirely  explicit.  3  Kent,  124; 
12Pet.,207;8Bing.,  156. 

There  is  no  estoppel  in  the  case.  For  all  that 
appears,  the  prior  drafts  had  all  been  actually 
accepted  by  the  defendant.  All  those  which 
were  proved  had  been.  The  payment  of  those 
for  which  he  had  committed  himself  by  an  in- 
dependent act  of  acceptance,  forms  no  imped- 
iment against  his  refusing  one  which  he  had 
not  accepted,  provided  it  was  not  drawn  in 
conformity  with  the  undertaking. 

I  think  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

Lott,  Senator.  The  material  question  in  this 
case  is,  whether  the  bill  on  which  it  is  sought 
to  make  the  defendant  liable,  was  drawn  in 
conformity  with  the  letter  of  credit.  The  au- 
thority was  to  draw  "  at  ninety  days."  The 
bill  in  question  was  drawn  payable  ninety  days 
afterdate.  This  was  not,  in  my  opinion,  within 
the  meaning  and  scope  of  the  authority.  It  is 
evident  from  the  nature  of  the  letter  of  credit 
itself,  that  it  was  made  forithe  accommodation 
of  W.  H.  De  Forest  &  Co.,  to  whom  it  was 
given,  and  that  the  bills  were  not  expected  to 
be  drawn  on  funds  of  the  drawers.  Under 
such  circumstances,  it  would  be  doing  violence 
to  the  intention  of  the  parties  to  hold  that  the 
defendant  intended  to  subject  himself  to  a 
liability,  to  pay  any  amount  not  exceeding 
$3,000,  from  time  to  time,  during  the  year, 
without  previous  presentment  or  notice.  He 
unquestionably  meant  that  the  words  "  at 
ninety  days,"  should  have  some  effective  oper- 
ation. He  was  prescribing  the  terms  on  which 
drafts  might  be  drawn  on  him.  He  knew  that 
if  no  limitation  was  prescribed,  they  might  be 
drawn,  payable  at  sight,  or  on  demand,  or  at 
any  indefinite  period;  thus  subjecting  him  from 
time  to  time  during  a  whole  year,  to  a  large 
and  uncertain  liability.  It  was  reasonable, 
therefore,  for  him  to  *guard  against  [*5OO 
such  a  consequence  by  limiting  the  time  of 
payment.  This  he  expected  to  accomplish,  by 
specifying  the  time  "at  ninety  days."  Al- 
though it  is  not  declared  whether  ninety  days 
after  sight  or  after  date  were  intended,  yet  I 
think  the  only  fair  and  legitimate  conclusion 
is,  that  he  meant  the  former.  By  such  a  con- 
struction, he  would  secure  a  knowledge  not 
only  of  the  time  of  payment,  but  also  of  the 
amount  to  be  paid.  If  on  the  contrary  it  should 
be  held  that  the  bills  could  be  made  payable  at 
ninety  days  after  date,  he  might  be  called  on 
for  payment  on  presentment,  without  any  pre- 
vious notice  whatever — a  construction  which 
would  virtually  strike  the  words  "at  ninety 
days"  out  of  the  letter  of  credit.  They  would 
be  ineffectual  in  securing  any  time  for  pay- 
ment, and  so  far  as  I  can  discover  entirely  nu- 
gatory, in  respect  to  the  only  motive  there 
could  be  for  inserting  them. 

It  has  been  urged  that  the  words  being  those 
of  the  defendant  himself,  must  be  taken  most 
strongly  against  him.  Conceding  the  position 
to  be  true,  it  does  not  follow  that  they  are  to 
be  disregarded  and  treated  as  unmeaning,  which 
I  have  before  shown  would  be  the  consequence 
of  declaring  that  drafts  payable  ninety  days 
after  date  were  intended.  The  case  of  Parker 
v.  Greele,  2  Wend.,  545;  8.  C.  in  error,  5  Id., 
414,  is  not  in  conflict  with  the  views  above 
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presented.  Although  a  recovery  was  had  on 
the  notes  sued  on,  which  were  drawn  at  four 
months  after  date,  under  an  authority  to  draw 
"at  three  and  four  months,"  without  specify- 
ing whether  after  date  or  sight,  yet  the  point 
now  presented  was  not  raised  on  the  trial.  The 
grounds  taken  against  a  recovery  were:  1.  That 
the  letter  did  not  in  its  terms  amount  to  an  ac- 
ceptance; 2.  If  it  did,  such  acceptance  was 
conditional,  and  the  plaintiff  was  bound  to 
prove  the  terms  of  the  condition  and  their  ful- 
fillment, to  entitle  him  to  recover;  and  3.  If 
the  letter  was  an  engagement  to  accept,  it  was 
to  accept  at  three  and  four  months,  and  the 
terms  of  the  engagement  should  have  been 
strictly  pursued  by  drawing  two  bills  of  equal 
amount,  one  at  three  and  the  other  at  four 
months.  The  objections  were  all  overruled  by 
the  circuit  judge,  and  his  decision  was  affirmed. 
The  Chancellor,  in  the  discussion  of  the  case  in 
561*]  the  *Court  of  Errors,  expresses  the 
opinion  that  an  agreement  to  accept  at  three 
and  four  months,  would  be  understood  that 
length  of  time  after  presentment  of  the  bill, 
and  not  after  its  date;  but  no  other  allusion 
was  made  to  that  circumstance. 

If  I  am  correct  in  the  views  above  presented, 
it  follows  that  the  bill  in  question  was  not 
drawn  in  conformity  with  the  letter  of  credit, 
and  that  the  defendant  was  not  liable  on  it. 
The  evidence  given  of  the  acts  of  the  parties  to 
show  their  understanding  of  the  contract,  could 
not  alter  its  legal  effect.  But  if  it  were  admis- 
sible, it  would  not  aid  the  defendant.  There 
is  nothing  to  show  a  ratification  of  this  partic 
ular  bill.  The  mere  fact  that  the  defendant 
accepted  bills  drawn  by  De  Forest  &  Co. ,  pay- 
able ninety  days  after  date,  does  not  show  that 
they  were  drawn  and  accepted  under  the  letter 
of  credit. 

In  any  view  of  the  case,  the  judgment  should 
be  affirmed. 

Spencer,  Senator.  It  appears  to  me  that 
the  Supreme  Court  were  clearly  right  in  hold- 
ing that  the  letter  of  credit  conferred  an  abso- 
lute authority  upon  De  Forest  &  Co.  to  draw 
bills,  and  that  it  was  an  unconditional  promise 
to  accept  within  the  meaning  of  the  statute,  1 
R.  S.,  768,  sec.  8,  and  that  the  only  limitation 
was  that  no  more  than  $3,000  should  be  run- 
ning and  unpaid  at  any  one  time.  This  limita- 
tion was  not  exceeded  by  drawing  the  bill  on 
which  the  suit  was  brought. 

The  only  question  which  needs  to  be  consid- 
ered is,  whether  the  bill  was  drawn  in  con- 
formity to  the  letter  of  credit  in  respect  to  the 
time  of _ credit?  Whether  "at  ninety  days," 
necessarily  and  in  point  of  law,  means  "after 
sight,"  and  not  "afterdate."  That  it  is  not  so 
expressed  in  terms,  all  will  agree.  If  the  pre- 
cise legal  meaning  of  the  terms  be  not  fixed  by 
law,  then  it  seems  to  me  that  the  intention  and 
understanding  of  the  parties  to  the  agreement 
oug^ht  not  to  be  overlooked  or  disregarded. 
This  has  been  as  clearly  declared  by  the  con- 
duct of  the  parties  to  the  agreement,  as  if  it 
had  been  written  in  it.  With  a  full  knowledge  of 
this  understanding  and  practical  construction, 
562*]  the  *plaintiffs  discounted  this  bill,  and 
it  seems  to  me  that  good  faith  now  requires  that 
the  defendant  should  be  held  to  what  his  con- 
duct has  again  and  again  practically  declared. 
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When  the  letter  of  credit  was  given,  the  de- 
fendant had  a  right  to  prescribe  the  terms  in 
language  as  precise  as  he  chose.  If  he  left  any 
point  open  and  doubtful, the  intendment  should 
be  against  him.  By  not  defining  with  precis- 
sion  to  what  he  intended  the  ninety  days  to  re- 
late, it  seems  to  me  he  left  it  to  De  Forest  & 
Co.  to  consult  their  own  convenience  and 
pleasure  whether  they  would  draw  "after 
sight,"  or  "after  date:"  and  that  a  bill  drawn 
either  way  would  be  within  the  authority  con- 
ferred. This  view  of  the  case  is  strengthened 
by  the  fact  that  the  acceptances  were  given  for 
the  accommodation  of  the  drawers,  who  were 
expected  to  provide  the  funds  for  their  pay- 
ment. It  was,  therefore,  far  more  important  to 
the  drawers  than  to  the  acceptor  to  know  the 
precise  day  on  which  each  bill  was  payable. 
This  could  only  be  conveniently  done  by  fixing 
a  day  certain  for  the  payment  of  the  bills. 

The  Chief  Justice  places  his  opinion  upon 
the  ground  that  the  acceptor  intended  to 
secure  himself  a  credit  of  ninety  days,  after 
learning  that  the  bill  was  in  existence,  but  that 
in  the  way  this  bill  was  drawn,  he  was  not 
sure  of  obtaining  the  credit  of  a  single  day,  as 
the  holder  was  not  bound  to  make  presentment 
until  the  bill  came  to  maturity.  This  is  a  diffi- 
culty he  might  have  guarded  against  when  he 
gave  the  letter  of  credit.  But  it  is  fair  to  sup- 
pose that  he  gave  it  with  a  full  knowledge  of 
the  very  general,  if  not  universal  custom  of 
merchants,  for  the  drawer  to  advise  the  drawee 
that  he  has  drawn  upon  him;  and  also  that  it 
is  a  very  general  custom  for  country  banks, 
when  they  discount  paper  payable  in  N.  Y.,  to 
forward  it  at  an  early  day  for  collection  to 
their  corresponding  banks  in  that  city,  as  was 
done  in  every  instance  by  these  plaintiffs. 
With  a  knowledge  of  such  custom,  the  defend- 
ant might  very  well  give  to  the  drawers  the 
advantage  of  certainly  knowing  on  what  day 
their  bills  matured.  It  is  well  known  that  a 
vast  many  bills  are  drawn  by  commercial  men 
in  the  country,  upon  their  correspondents  and 
consignees  in  the  city,  and  often  in  anticipa- 
tion of  consignments,  which  *are  dis-  [*563 
counted  by  the  country  banks  before  accept- 
ance. These,  for  the  convenience  of  discount, 
are  more  frequently  drawn  payable  a  given 
number  of  days  "after  date,"  than  "after 
sight." 

Since  the  argument  of  this  cause,  I  have  in- 
quired of  bankers  and  commercial  men  in  the 
City  of  N.  Y.,  as  to  the  prevailing  method  of 
drawing  bills  in  the  country,  and  how  they 
would  understand  the  authority  given  by  the 
defendant  to  De  Forest  &  Co.,  and  have  been 
informed  by  them  that  the  bills  are  drawn  in 
both  forms  at  the  pleasure  of  the  drawers,  and 
that,  according  to  their  understanding,  this  let- 
ter of  credit  conferred  authority  to  draw  in  ei- 
ther form. 

It  seems  to  me  that  the  plain  justice  of  the 
case  is  strongly  with  the  plaintiffs,  and  tha 
the  law  is  in  harmony  with  it.  In  my  opiniot 
therefore,  the  judgment  of  the  Supreme  Cour 
ought  to  be  reversed  and  a  new  trial  orderec 

Talcott.  Senator.     The  letter  of  credit  ir 
question  was  clearly  an  unconditional  promis 
to  accept  the  bills  of  W.  H.  De  Forest  &  Co., 
if  drawn  in  conformity  with  its  terms,  and 
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hence,  as  to  such  bills,  was  an  actual  accept- 
ance within  the  meaning  of  the  statute.  1  R. 
S.,  768,  sec.  8;  Bk.  v.  Ely,  17  Wend.,  508; 
Greele  v.  Parker,  5  Id.,  414.  The  letter  was  to 
continue  in  force  for  one  year  from  its  date, 
and  expressly  authorized  bills  to  be  drawn 
from  time  to  time,  and  for  such  amounts  as 
the  De  Forests  should  require,  subject  only  to 
the  two  restrictions  contained  in  the  letter,  to 
wit:  that  they  should  be  at  ninety  days,  and 
that  the  whole  amount  running  and  unpaid, 
should  not  exceed  $3,000.  The  amount  of  un- 
paid bills,  including  the  one  in  question,  at  the 
time  the  latter  was  drawn,  having  been  within 
the  required  limit,  it  is  of  no  consequence  what 
number  or  amount  of  bills  had  been  previously 
drawn,  provided  they  were  not  then  outstand- 
ing, or,  in  the  words  of  the  letter,  were  not 
then  "running  and  unpaid."  The  language  of 
the  letter  is  too  plain  to  admit  of  a  doubt  that 
the  object  in  limiting  the  credit  to  $3,000,  was 
to  fix  a  sum,  beyond  which  the  defendant 
should  at  no  one  time  be  liable.  In  this  respect, 
then,  there  was  no  violation  of  the  provisions 
564*]  of  the  letter,  and  it  only  *remains  to 
inquire  whether  the  bill  in  question,  which  was 
made  payable  at  ninety  days  after  date,  was  in 
conformity  with  the  authority  to  draw  "at 
ninety  days,"  or  whether  this  authority  re- 
quired the  bills  to  be  drawn  at  ninety  days 
after  sight.  The  Supreme  Court  held  the  latter 
to  be  the  true  construction  of  the  letter  and  de- 
cided the  case  on  that  ground.  The  argument 
on  this  point,  in  support  of  the  judgment  un- 
der review,  is,  that  unless  the  bills  drawn  under 
the  letter  in  question  are  required  to  have  been 
at  ninety  days'  sight,  it  might  have  happened 
that  the  writer  of  the  letter  would  not  have 
been  advised  of  the  existence  of  such  bills  un- 
til the  time  of  payment  had  arrived,  and  might 
thus  be  compelled,  virtually,  to  pay  them  at 
sight.  As  this  might  have  been  inconvenient 
to  McFarlan,  who  gave  the  letter,  the  inference 
is  deduced  that  he  must  have  intended  that  the 
letter  should  receive  such  a  construction  as 
would  give  him  ninety  days'  time  on  the  bills, 
after  sight.  To  this  it  may  be  answered,  that 
if  such  were  really  the  defendant's  original  in- 
tention, he  should  have  used  language  which 
would  have  expressed  that  intention  to  others, 
and  have  insured  a  like  interpretation  by  them. 
The  language  of  the  letter  is  elliptical,  and 
it  being  customary,  in  commercial  usage,  to 
draw  bills  of  exchange  payable  at  specified 
times,  after  date,  as  well  as  after  sight,  the  let- 
ter certainly  carries  on  its  face  no  intimation 
that  bills  of  the  latter  description  only  were  to 
be  drawn  under  it.  In  such  case,  where  the 
true  import  and  meaning  of  a  written  instru- 
ment is  doubtful,  there  is  no  rule  of  law  which 
requires  such  a  construction  to  be  put  upon  it, 
as  shall  be  most  favorable  to  the  interests,  or 
even  in  accordance  with  the  actual,  or  pre- 
sumed intention  or  interpretation  of  the  party 
who  uttered  it;  but,  on  the  contrary,  the  legal 
doctrine  is  well  settled  to  be,  that  as  to  such 
an  instrument — where  the  intention  of  the  par- 
ties cannot  be  determined  from  its  language, 
or^'by  the  light  of  surrounding  circumstances" 
— it  shall  be  construed  most  strongly  against 
the  person  using  the  doubtful  language,  and 
in  favor  of  him  who  has  been  misled,  and  has 
advanced  his  money  upon  it.  In  Mason  v. 
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Pritchard,  12  East,  227,  in  construing  a  writ- 
ten instrument  by  which  the  *defend-  [*565 
ant  agreed  to  guaranty  the  plaintiff  for  any 
goods  he  had  or  might  supply  his  brother  W. 
P.  with,  to  the  amount  of  £100,  the  court  held  it 
to  be  a  continuing  guaranty,  and  said  that 
"the  words  were  to  be  taken  as  strongly  against 
the  party  eiving  the  guaranty  as  the  sense  of 
them  would  admit  of." 

In  Lawrence  v.  McCalmont,  2  How.  U.  S., 
450,  after  referring  to  the  case  in  12  East,  Judge 
Story  uses  the  following  language:  "  Indeed, 
if  the  language  used  be  ambiguous,  and  admits 
of  two  fair  interpretations,  and  the  guarantee 
has  advanced  his  money  upon  the  faith  of  the 
interpretation  most  favorable  to  his  rights  that 
interpretation  will  prevail  in  his  favor  y  fof  it 
does  not  lie  in  the  mouth  of  the  guarantor  to 
say  that  he  may,  without  peril,  scatter  ambig- 
uous words,  by  which  the  other  party  is  mis- 
led to  his  injury."  In  Hargreave  v.  Smee,  6 
Bing.,  248,  Tindall,  Ch.  J.,  says:  "There 
is  no  reason  for  putting  on  a  guaranty  a  con- 
struction different  from  that  which  the  court 
puts  on  any  other  instrument.  With  regard 
to  other  instruments,  the  rule  is,  that  if  the  par- 
ty executing  them  leaves  anything  ambiguous 
in  his  expressions,  such  ambiguity  must  be 
taken  most  strongly  against  himself."  See, 
also,  to  the  same  point,  Throckmerton  v.  Tracy, 
1  Plowd.,  156  ;  Bac.  Abr.  Covt.,  F  ;  Munn  v. 
Baker,  2  Stark.,  255;  Story,  Cont.,  sees.  258, 
260,  261;  Walrath  v.  Thompson,  4  Hill,  200.  If 
the  doctrine  of  these  cases  be  applied  to  the 
one  in  hand,  I  am  unable  to  see  how  the  judg- 
ment of  the  Supreme  Court  can  be  sustained. 
It  follows  from  them,  that  whatever  may  have 
been  the  defendant's  understanding  of  the  let- 
ter, the  language  which  he  employed  having 
been  susceptible  of  two  interpretations,  nei- 
ther of  which  would  be  strained  or  unreasona- 
ble, and  the  plaintiffs  having  purchased  the 
bill  in  question  in  good  faith,  the  proper  in- 
quiry is,  which  of  these  interpretations  did 
they  put  upon  the  letter;  and  this  being  deter- 
mined, fixes,  I  think,  its  legal  construction  as 
between  these  parties.  Applying  this  test,  the 
construction  given  by  the  plaintiffs  undoubt- 
edly was,  that  the  letter  authorized  the  bill  as 
drawn  ;  for  otherwise  the  letter,  upon  the 
strength  of  which  they  discounted  the  bill, 
would  not  operate  as  a  preacceptance,  and 
would,  therefore,  be  valueless  to  them,  and 
leave  ihem  without  *any  claim  upon  [*566 
the  defendant  until  his  actual  acceptance,  which 
in  this  case  has  never  been  given.  The  fact 
that  the  plaintiffs  sent  the  bill  to  the  defend- 
ant for  acceptance,  soon  after  they  received  it, 
is  sufficiently  accounted  for  by  the  necessity 
of  having  an  acceptance  on  the  face  of  the  bill, 
to  enable  them  to  negotiate  it  to  other  parties. 

Again;  suppose  the  bill  in  question  had  been 
drawn  in  the  precise  language  of  the  letter, 
"  at  ninety  days,"  without  inserting  the  word 
"date"  or  "sight,"  and  then  negotiated  to  the 
plaintiffs  for  value  (as  was  the  case  here)  on 
the  day  of  its  date,  would  it  not  have  fallen 
due  at  the  expiration  of  ninety  days  (with  the 
days  of  grace)  from  that  time  ?  By  virtue  of 
the  letter,  the  bill  would  have  been  actually 
accepted  at  its  date  ;  the  instrument  would 
then  have  been  perfect,  and  the  contract  com- 
plete to  pay  in  ninety  days;  and  it  seems  to  me 
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quite  clear  that  the  time  named  in  the  bill 
would  have  commenced  running  from  that 
moment.  If  this  be  so,  the  bill  in  question  was 
strictly  within  the  letter  of  the  authority  un- 
der which  it  was  drawn. 

In  every  aspect  of  the  case,  I  think  the  judg- 
ment of  the  Supreme  Court  should  be  reversed. 

Barlow  and  Johnson,  Senators,  also  de- 
livered written  opinions  in  favor  of  reversal, 
upon  the  same  grounds  taken  in  the  opinions 
of  Senators  Spencer  and  Talcott. 

On  the  question  peing  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Barlow,  Beers,  Burn- 
ham,  Deyo,  Emmons,  Johnson,  Spencer,  Talcott 
and  Williams — 9. 

For  affirmance— THE  PRESIDENT  and  Sena- 
tors Denniston,  Hand,  Hard,  Lott,  Mitchell,  Por- 
ter Putnam,  Sanford,  J.  B.  Smith,  Wheeler  and 
Wright— 12. 

Judgment  affirmed, 

Affirming-5  Hill,  433. 

Cited  in— 72  N.  Y.,  479 ;  28  Am.  Rep.,  163 ;  40  Barb., 
372  ;  2  Sweeny,  674 :  36  Mo.,  590. 


567*]  *KANOUSE  AND  WHIGAM 

v. 
DORMEDY. 

Bond  to  Discharge  Attachment  —  Action  on — 
What  Plaintiff  Must  Show. 

In  a  suit  on  a  bond  given  to  discharge  an  attach- 
ment pursuant  to  2  R.  S.,  12,  sec.  55,  the  plaintiff  is 
not  bound  to  show  the  facts  necessary  to  give  juris- 
diction to  the  officer  who  issued  the  attachment,  or 
that  the  case  was  one  in  which  an  attachment  might 
be  issued  according  to  the  statute. 

And  where,  in  such  an  action,  the  attaching  cred- 
itor's demand  arose  upon  a  contract  made  out  of 
this  State,  and  the  plaintiff  omitted  to  aver,  and 
failed  to  prove,  that  the  attaching  creditor  was  ft 
resident  of  this  State ;  held,  that  he  was,  notwith- 
standing, entitled  to  recover. 

Whether,  if  the  defendant  had  shown  affirmative- 
ly that  the  creditor  was  a  non-resident,  it  would 
have  afforded  a  defense  to  the  action,  quaere.  Per 
Walworth,  Chancellor. 

Citations— 2  R.  S..  3,  sees.  1,  3 ;  72,  sec.  60.  3d  ed.;  7 
Mass.,  280 ;  11  Mass.,  337 : 16  Mass.,  198 ;  23  Wend.,  47 ; 
6  Cow.,  221 ;  1  McCord.  L.  R.,  420  ;9  Wend.,  465;  Cow. 
&  H.  Notes,  987, 1002 ;  26  Wend.,  502 ;  4  Hill,  598. 

ON  error  from  the  Supreme  Court  to  review 
a  judgment  affirming  one  rendered  by  the 
Court  of  C.  P.  of  the  City  and  County  of  N. 
Y.  In  the  last  mentioned  court,  Dormedy  sued 
Kanouse  and  Whigam  in  debt  on  a  bond  exe- 
cuted by  the  defendants,  pursuant  to  2  R.  S., 
12,  sees.  55,  56,  for  the  purpose  of  discharging 
an  attachment  which  had  been  issued  at  the 
instance  of  the  plaintiff,  against  Kanouse,  as 
an  absent  debtor,  Whigam  executing  the  bond 
as  surety.  It  was  in  the  penalty  of  $240,  con 
ditioned  for  the  payment  to  each  attaching 
creditor  of  "the  amount  justly  due  by  such 
debtor  to  him  at  the  time  when  he  became  an 
attaching  creditor,"  etc.  The  declaration  set 
forth  the  proceedings  to  obtain  the  attachment, 
and  averred  that  Kanouse  was  a  resident  of 
the  State  of  N.  J.,  and  that  the  plaintiff  had  a 
demand  against  him  of  $120  and  upwards,  over 
and  above  all  discounts,  arising  upon  contract 
for  money  lent  and  work  and  labor  done  and 
460 


performed  in  Jersey  City,  in  the  State  of  N.  J. 
It  stated  that  the  associate  judge,  to  whom  the 
application  was  made,  issued  his  warrant  of 
attachment  to  the  sheriff  of  the  City  and  Coun- 
ty of  N.  Y.,  commanding  him  to  attach  the 
property  of  Kanouse,  etc.,  and  directed  the 
publication  of  notices  according  to  the  statute; 
and  that  such  proceedings  were  thereupon  had 
that  afterwards,. on  the  day  of  the  date  of  the 
bond,  Kanouse  applied  to  *the  judge  [*568 
to  discharge  the  warrant,  and  for  that  purpose 
he  and  Whigam  executed  the  bond,  and  the 
judge  thereupon  made  an  order  discharging 
the  warrant;  that  Kanouse,  at  the  time  the  ap- 
plication for  the  attachment  was  made,  was 
justly  indebted  to  the  plaintiff  in  $120,  for 
work,  labor,  etc.  Breach,  that  the  defendants 
have  not  paid  the  plaintiff  the  amount  of  the 
aforesaid  indebtedness.  Pleas:  1.  Non  est 
factum  ;  2.  That  Kanouse  was  not  indebted 
to  the  plaintiff.  The  defendants  also  gave  no- 
tice that  they  would  prove  on  the  trial  that  the 
plaintiff  (as  well  as  Kanouse)  was  a  resident  of 
the  State  of  N.  J.  when  the  attachment  was 
applied  for,  and  during  the  pendency  of  the 
proceedings  thereon, and  that  the  indebtedness 
of  the  plaintiff  accrued  in  that  State. 

On  the  trial  in  the  C.  P.,  the  execution  of 
the  bond  was  proved, and  both  parties  gave  evi- 
dence touching  the  alleged  indebtedness  of 
Kanouse  to  the  plaintiff.  Before  the  cause  wa» 
submitted  to  the  jury,  the  defendants'  counsel 
requested  the  court  to  charge,  that  there  being 
no  evidence,  and  no  averment  in  the  declara- 
tion, that  the  plaintiff,  the  attaching  creditor, 
was  a  resident  of  this  State,  and  it  appearing 
that  the  contract  out  of  which  the  indebted- 
ness arose  was  made  in  N.  J.,  the  plaintiff  was 
not  entitled  to  recover.  The  court  refused  to 
charge  as  requested,  but  submitted  to  the  jury 
the  evidence  relating  to  the  existence  of  the  in- 
debtedness, advising  them  to  find  for  the 
plaintiff  if  such  indebtedness  were  proved. 
The  defendants  excepted,  and  the  jury  gave  a 
verdict  for  the  plaintiff,  upon  which  the  court 
rendered  judgment,  which,  on  error  brought 
by  the  defendants,  was  affirmed  by  the  Su- 
preme Court.  The  defendants  then  brought 
error  to  this  court. 

Mr.  J.  M.  Martin,  for  plaintiffs  in  error. 
1.  To  authorize  a  proceeding  under  this  stat- 
ute against  an  absent  debtor,  the  indebtedness 
must  have  arisen  upon  a  contract  made  in  this 
State,  or  the  creditors  must  reside  within  this 
State.  2  R.  S.,  3,  sec.  1,  sub.  2;  Matter  of  Fitz- 
gerald, 2  Cai.,  318;  Ex  parte  Schroeder,  6  Cow., 
603;  Matter  of  Fitch,  2  Wend.,  298.  2.  The 
plaintiff  was  bound  to  show  affirmatively  that 
*the  case  was  one  in  which  an  attach-  [*56i> 
ment  might,  by  law,  be  issued.  As  he  failed 
to  do  so,  the  officer  is  not  shown  to  have  had 
jurisdiction,  and  the  proceedings,  including 
the  bond,  were,  upon  well  settled  principles, 
void.  Vose  v.  Deane,  7  Mass.,  280;  Com.  v. 
Loveridge,  11  Id.,  337;  Same  v.  Otis,  16  Id. 
198;  People  v.  Brown,  23  Wend.,  47;  Dakin 
Hudson,  6  Cow.,  221;  Lowndes  v.  Moses, 
McCord  L.,  420. 

Mr.  J.  B.  Scoles,  for  defendant  in  error 
contended  that  the  bond  having  been  give 
voluntarily,  to  procure  the  discharge  of  the 
warrant,  the  question  as  to  the  legality  of  the 
proceeding  against  Kanouse  was  immaterial, 
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and  could  not  be  made  a  subject  of  inquiry  in 
a  suit  on  the  bond,  and  that  all  that  was  said 
in  the  declaration  touching  the  proceedings  be- 
fore the  associate  judge  was  surplusage.  But 
if  this  were  not  so,  he  said  that  the  onus  of 
showing  the  existence  of  a  fact  which  rendered 
the  warrant  invalid  rested  on  the  defendants, 
who  had  offered  no  proof  upon  that  point.  He 
cited  Ring  v.  Oibbs,  26  Wend.,  502,  510;  and 
Johnson  v.  Laserre,  2  Ld.  Raym.,  1459. 

The  Chancellor.    This  suit,  in  the  Court 
of  C.  P. ,  was  brought  on  a  bond  given  by  Ka- 
nouse  and  Whigam  to  Dormedy,  upon  the  dis- 
charge on  an  attachment  against  Kanouse  as  a 
non-resident  debtor.     The  statute  authorizes 
such  an  attachment  where  the  debt  was  con- 
tracted in  this  State,  or  where  the  same  is  due 
to  a  creditor  residing  within  this  State  at  the 
time  of  the  application,  although  the  debt  was 
contracted  elsewhere.  In  this  case,  it  appeared 
that  Kanouse  resided  at  Jersey  City,  and  it  is 
fairly  to  be  inferred  from  the  testimony  that 
the  debt  was  contracted  there.     But  there  was 
no  evidence  as  to  whether  the  attaching  cred- 
itor did  or  did  not  reside  in  this  State  at  the 
time  the  attachment  was  issued.  The  only  ques- 
tion in  this  case,  therefore,  is,  whether  in  this 
suit  upon  the  bond  given  upon  the  discharge 
of  the  attachment,  and  under  the  pleadings, 
the  plaintiff  was  bound  to  prove  that  he  was  a 
resident  of  this  State  at  the  time  the  attachment 
57O*]  issued;  or  whether,  in  the  absence  *of 
any  proof  to  the  contrary,  the  court  will  not 
presume  the  attachment  was  regularly  issued? 
Whether  it  would  be  a  good  defense  to  a  suit 
upon  such  a  bond,  for  the  defendants  to  show 
affirmatively,  that  the  officer  who  issued  the 
attachment  had  no  jurisdiction  or  authority  to 
issue  the  same,  and  that  Kanouse  was  com- 
pelled to  give  the  bond  to  obtain  possession  of 
his  property,  which  had  been  improperly  at- 
tached, is  another  and  a  different  question,  (a) 
Had  the  bond  in  this  case  been  taken  in  the 
name  of  several  attaching  creditors,  having 
separate  debts  due  to  them,  and  a  suit  upon 
the  bond  had  been  brought  in  the  name  of  one 
of  them  only,  as  authorized  by  the  original 
57th  section  of  the  statute,  2  R.  S.,  72,  sec.  60, 
3d  ed.,  it  might  have  been  necessary  for  him  to 
show  that  he  was  a  regular  attaching  creditor, 
to  enable  him  to  sustain  a  suit  upon  the  bond, 
iu  his  own  name  alone,  contrary  to  the  course 
of  the  common  law.  But  in  this  case  the  bond 
was  given  to  Dormedy  as  the  sole  attaching 
creditor,  with  a  condition  which  would  have 
enabled  him  to  maintain  a  suit  thereon  at  com- 
mon law,  independent  of  any  statutory  provis- 
ion on  the  subject. 

I  am  not  aware  of  any  principle  of  the  com- 
mon law  which  requires  the  obligee  in  such  a 
bond,  when  he  brings  a  suit  thereon  against 
the  obligors,  to  do  anything  more  in  his  dec- 
laration than  to  state  the  giving  of  the  bond  by 
the  defendants,  and  to  assign  proper  breaches 
of  the  conditions  to  show  that  the  bond  has 
become  forfeited;  and  to  enable  the  jury  to  as 
sess  the  damages  upon  such  breaches,  as  re 
quired  by  the  statute  relative  to  suits  upon 
bonds  other  than  for  the  payment  of  money 
And  where  the  execution  of  the  bond  is  ad 
mitted  or  proved  upon  the  trial,  and  the  breach 

(a)  See,  Hoimm  v.  Brinckerhoff,  1  Den.,  184. 
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of  the  condition  thereof  is  also  proved,  the 
mus  of  establishing  the  fact  that  the  bond  was 
mproperly  obtained,  by  coercion  or  otherwise, 
as  by  an  illegal  and  unauthorized  imprisonment 
of  the  defendants,  or  in  consequence  of  an  il- 
egal  detention  of  their  goods  under  color  of 
an  attachment  *granted  by  an  officer  [*571 
who  had  no  authority  to  issue  the  same,  is  nec- 
essarily thrown  upon  them.  Here,  if  the  de- 
fendants had  pleaded  in  bar  of  the  plaintiff's 
action,  that  at  the  time  of  the  application  for 
the  attachment,  the  attaching  creditor  was  not 
a  resident  of  this  State,  and  that  Kanouse  was 
not  indebted  to  him  upon  a  contract  made  in 
;his  State,  instead  of  giving  notice  of  such  de- 
fense under  their  plea  of  non  est  factum,  and 
issue  had  been  taken  on  such  special  plea,  the 
onus  of  proving  the  facts  stated  in  that  plea 
would  unquestionably  have  been  thrown  upon 
the  defendants.  And  the  result  must  be  the 
same,  where  they  attempt  to  establish  such  a 
defense  under  the  notice  given  with  their  plea 
of  non  est  factum. 

The  cases  referred  to  from  the  decisions  in 
Massachusetts,  depended  upon  an  entirely  dif- 
ferent principle.  Vose  v.  Deane,  7  Mass.,  280, 
was  a  proceeding  by  scire  facias  by  individuals 
upon  a  recognizance  for  the  appearance  of 
Harris  to  answer  a  charge  against  him  as  a  re- 
ceiver of  stolen  goods  which  belonged  to  the 
plaintiff.  This  was  not  a  common  law  record, 
upon  which  the  injured  party  could  bring  a 
scire  facias.  And  as  the  court  decided  that  the 
statute  authorizing  such  a  recognizance  for  the 
benefit  of  the  party  whose  goods  had  been 
stolen,  only  extended  to  the  case  of  the  thief 
himself,  and  not  to  the  receiver  of  the  stolen 
goods,  the  recognizance  had  no  more  validity 
as  a  record,  than  if  it  had  been  entered  into  be- 
fore the  constable.  So  in  the  case  of  Com.  v. 
Loveridge,  11  Mass.,  337,  a  justice  of  the  peace 
had  taken  a  recognizance  for  the  appearance 
of  a  person  charged  before  him  with  homicide, 
where  the  statute  had  directed  him  to  commit 
to  prison  persons  guilty,  or  suspected  to  be 
guilty,  of  that  and  other  capital  offenses;  and 
only  authorized  him  to  hold  to  bail  in  the  case 
of  lesser  offenses.  And  the  want  of  jurisdic- 
tion appearing  upon  the  face  of  the  recogni- 
zance itself,  the  court  very  properly  held  that 
the  recognizance  was  void.  In  the  case  of  Com. 
v.  Otis,  16  Idem,  198,  where  a  justice  of  the 
peace  had  assumed  the  power  to  bail  a  felon, 
after  conviction,  and  contrary  to  the  statute 
relative  to  the  powers  of  justices  to  take  bail, 
a  similar  decision  was  made,  in  a  proceeding 
by  scire  facias  upon  *the  void  recog-  [*572 
nizance;  which  recognizance,  upon  its  face, 
showed  that  the  justice  "had  no  authority  to 
take  it.  So  in  the  case  of  People  v.  Brown,  in 
our  own  Supreme  Court,  23  Wend.,  47,  where 
the  recognizance  had  been  taken  by  a  single 
magistrate,  when  the  statute  required  the  con- 
currence of  two  to  bail  the  offender,  and  that 
fact  appeared  from  the  plaintiff's  declaration 
in  the  action  upon  such  recognizance,  the  court 
very  properly  decided  that  the  recognizance 
was  void.  These  recognizances  are  in  the  nat- 
ure of  records;  and  when  taken  by  a  justice 
of  the  peace,  or  a  court  of  inferior  jurisdiction 
to  sustain  an  action  or  proceeding  by  scire  fa- 
cias upon  them,  the  plaintiff  must  show  that 
such  justice  or  inferior  court  had  jurisdiction 
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of  the  case  or  proceeding  in  which  the  same 
was  taken.  And  it  must  also  be  a  case  in  which 
he  was  authorized  by  law  to  take  such  a  re- 
cognizance. But  in  a  suit  upon  a  bond  in  the 
name  of  the  obligee,  against  the  obligor  there- 
in, and  which  bond  upon  its  face  does  not  ap- 
pear to  have  been  improperly  or  illegally  taken, 
it  is  sufficient  for  the  plaintiff  to  declare  upon 
the  bond  itself  in  the  usual  manner,  where  he 
only  seeks  to  obtain  a  common  law  judgment 
thereon,  and  to  assess  his  damages  for  the 
breach  of  the  condition.  The  case  is  otherwise 
where  a  new  remedy,  or  a  new  cause  of  action 
is  given  by  statute,  and  the  plaintiff  wishes  to 
avail  himself  of  that.  For,  to  do  so,  he  must 
bring  himself  within  the  statute  by  showing 
all  the  facts  necessary  for  that  purpose.  Dakin 
v.  Hudson,  6  Cow.,  221;  Lowndes  v.  Moses,  1 
McCord,  L.  R,  420. 

•  This  being  a  common  law  suit,  I  think  the 
plaintiff  in  the  Court  of  C.  P.  was  entitled  to 
recover  upon  the  facts  which  were  produced 
in  evidence  by  him.  There  was,  therefore,  no 
error  in  the  charge  of  the  judge  who  tried  the 
cause,  and  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

Barlow,  Porter  and  Spencer,  Senators, 
also  delivered  written  opinions  in  favor  of  af- 
firming the  judgment,  upon  the  same  grounds, 
in  substance,  stated  in  the  opinion  of  the 

Chancellor. 

573*]  *  Wright.  Senator.  This  case  pre- 
sents the  single  question  of  jurisdiction,  which, 
in  my  opinion,  is  one  of  considerable  impor- 
tance. The  real  and  personal  estate  of  a  debtor 
may  be  attached  for  the  payment  of  his  debts, 
in  certain  cases,  and  among  others,  "When- 
ever any  person,  not  being  a  resident  of  this 
State,  shall  be  indebted  on  a  contract  made 
within  this  State,  or  to  a  creditor  residing  with- 
in this  State,  although  upon  a  contract  made 
elsewhere."  2  R.  S.,  3,  sec.  1.  The  attach- 
ment in  this  case  was  issued  under  the  second 
subdivision,  and  upon  the  ground  of  the  non- 
residence  of  the  debtor.  In  order  to  obtain  the 
attachment  it  was  necessary  to  prove  before 
the  officer  to  whom  the  application  was  ad- 
dressed, affirmatively  and  distinctly:  1.  That 
the  debtor  was  a  non-resident.  2.  That  the 
creditor  was  a  resident,  or,  if  he  was  a  non- 
resident, that  the  demand  arose  upon  a  con- 
tract made  within  this  State.  These  are  juris- 
dictional  facts,  to  be  established  by  the  party 
seeking  the  summary  process  of  attachment; 
and  the  omission  of  either  fact  in  the  proceed- 
ings, would  be  a  fatal  defect,  upon  a  certiorari 
issued  to  review  the  acts  of  the  magistrate.  It 
is  a  familiar  and  well  established  principle  of 
the  law,  so  well  settled  that  a  reference  to  au- 
thorities is  wholly  unnecessary,  that  all  inferi- 
ior  and  subordinate  tribunals,  whose  proceed- 
ings are  regulated  and  defined  by  statutory 
provisions,  must  pursue  strictly  the  require- 
ments of  the  statute;  and  every  fact  made  nec- 
essary by  the  Legislature  to  confer  jurisdiction 
must  affirmatively  appear.  For  instance,  the 
statute  gives  the  remedy  only  in  cases  of  de- 
mands arising  upon  contract  or  upon  judgment 
or  decree  rendered  within  the  State,  amount- 
ing to  $100  or  upwards.  Id.,  sec.  3.  Suppose 
the  attaching  creditor  should  omit  to  state  in 
his  affidavit  before  the  judge,  that  his  demand 
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arose    upon    contract,    judgment    or    decree 
amounting  to  $100,  does  anyone  believe  that 
the  proceedings  under  the  attachment  issued 
upon  such  an  affidavit  could  be  sustained  for 
any  purpose?  In  the  Matter  of  Hurd,  9  Wend., 
465,  the  Supreme  Court  held  that  under  this 
statute  administrators  could  not  be  proceeded 
against  for  a  demand  due  from  their  intestate, 
and  they  set  aside  the  proceedings  upon  appli- 
cation of  the  administrators,  after  the  appoint- 
ment of  trustees.  *Ch.  J.  Nelson  said:  [*574r 
"The  want  of  jurisdiction  appears  on  the  face 
of  the  proceedings,  and  the  court  are  bound  to 
correct  any  errors  therein,  without  regard  to 
the  seeming  laches  of  the  administrators."  See, 
also,  Cowen  &  H.  Notes,  987,  1002.     The  prin- 
ciple of  these  authorities  was  not  disputed 
upon  the  argument,  and  the  defendant  con- 
ceded that  if  the  question  of  the  residence  in 
this  State,  of  the  attaching  creditor  had  been 
presented  by  a  direct  application  to  set  aside 
or  reverse  the  proceedings  before  the  judge, 
the  defect  would  be  fatal.  It  must  necessarily 
be  so,  within  all  the  adjudications  in  this  State. 
We  are  then  to  inquire,  whether  the  defend- 
ants are  precluded  by  going  to  trial  upon  the 
issue  of  non  est  factum,  from  taking  this  ob- 
jection?   In  short,  whether  the  defect  is  open 
to  the  defendants  in  any  suit  or  proceeding  to 
enforce  the  remedy  under  this  attachment? 
The  plaintiff,  in  order  to  make  out  a  case  in 
his  declaration  which  justified  the  giving  the 
bond  in  question,  was  compelled  to  set  forth 
the  proceedings  before  the  judge.     This  is  so 
held   by  Judge  Cowen  in  Ring  v.    Gibbs,  2ft 
Wend.,  502,  and  the  Chancellor,  in  delivering 
his  opinion  for  reversing  the  judgment  of  the 
Supreme  Court,  does  not  controvert  the  doc- 
trine of  Judge  Cowen,  that  in  declaring  upon 
a  bond  avowedly  taken  pursuant  to  a  statute 
authorizing  summary  proceedings,  it  should 
show  that  facts  existed  which  by  law  author- 
ized the  obligee  to  require  the  bond  to  be  giver 
This  the  plaintiff  in  this  case  attempted  to  do, 
but  he  has  omitted  to  set  forth  one  essentis " 
fact,  which,  according  to  the  statute,  must  &\ 
pear,  in  order  to  justify  the  judge  in  issuing 
the  attachment.     The  defendants,  instead  ol 
demurring,  as  they  could  have  done,  and  thus 
have  presented  this  distinct  question,  chose  to 
go  down  to  trial  and  take  their  chance  of  de- 
feating the  plaintiff  upon  some  other  defect  ir 
his  proof,  but  in  no  way  waiving  their  right  i 
insist  on  this  defect  in  the  plaintiff's  case, 
the  Matter  of  Faulkner,  4  Hill,  598,  the  Sv 
preme  Court  say  that  the  question  of  jurisdic- 
tion must  always  remain  open  to  the  debtor; 
for  if  the  officer  had  no  jurisdiction,  the  whole 
proceeding  was  coram  non  judice.     If  it  must 
always  remain  open,  then  it  would  be  com- 
petent for  the  debtor  to  show  upon  the  trial, 
as  a  defense  to  the  bond,  by  evidence,  that  the 
*creditor  was  not  a  resident  of  the  [*575 
State,  in  a  case  w<here  the  plaintiff  had  alleged 
that  fact  in  his  declaration,  or  he  could,  as  he 
did  in  this  case,  insist  before  the  court  that  the 
plaintiff  had  failed  to  present  a  case,  which, 
under  the  statute,  conferred  jurisdiction  upon 
the  officer  and,  therefore,  that  the  bond  and  all 
other  proceedings  in  the  matter  were  void  as 
to  him.     I  am  of  opinion,  therefore,  that  the 
C.  P.  were  wrong  in  refusing  to  charge  as 
requested  by  the  defendants,  and  that  the 
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judgment  of  the  Supreme  Court  affirming 
that  decision  should  be  reversed. 

Upon  the  question  being  put — "Shall  this 
judgment  be  reversed?" — the  members  of  the 
Court  present  who  had  heard  the  argument, 
except  Senator  Wright,  namely:  the  PRESI- 
DENT, the  CHANCELLOR  and  Senators  Barlow, 
Beers,  Denniston,  Emmons,  Hand,  Johnson, 
Lester,  Lott,  Porter,  Putnam,  Sanford,  Scovil, 
Spencer  and  Talcott,  voted  in  favor  of  affirm- 
ance. 

Judgment  affirmed. 

Explained— 2  Trans.  App.,  43. 
Cited  in— 5  N.  Y.,  429 ;  36  N.  Y.,  360 ;  3  Barb.,  184 ;  2 
Sandf .,  19 ;  8  Leg.  Obs.,  128. 


STONE  ET  AL.  t>.  HAYES. 

Remittance  by  Agent,  of  Principal's  Money — 
Cannot  Bind  Principal,  when. 

Where  an  agent  having  a  sum  of  money  in  his 
hands  belonging  to  his  principal,  is  authorized  to 
remit  it  by  purchasing  a  bill  of  exchange,  he  should 
purchase  the  bill  with  such  money,  and  not  by  using 
his  own  credit. 

In  February,  1837,  S.,  a  resident  of  N.  Y.,  received 
a  sum  of  money  as  the  agent  of  H.  who  resided  in 
Liverpool,  and  was  authorized  to  remit  it  by  pur- 
chasing and  forwarding  a  bill  of  exchange.  S.  there- 
upon purchased  a  bill  upon  his  own  credit  at  a  pre- 
mium of  HJis  per  cent.,  which  he  forwarded  to  H.  at 
10  per  cent.,  that  being  the  rate  at  which  similar 
bills  were  then  selling  for  cash.  H.  kept  the  bill  un- 
til November,  1839,  having  in  the  meantime  made 
various  unsuccessful  efforts  to  collect  it,  and  was 
then  first  informed  that  it  had  not  been  purchased 
with  his  money.  He  immediately  wrote  to  S.  noti- 
fying him  that  the  bill  would  not  be  regarded  as 
payment,  and  shortly  afterwards  brought  an  action 
against  him  for  money  had  and  received.  Held, 
that  the  action  was  maintainable. 

An  agent  cannot  act  so  as  to  bind  his  principal 
even  in  matters  touching  his  agency,  where  he  has 
an  adverse  interest  in  himself.  Per  Walworth, 
Chancellor. 

Citation— 1  Brock.,  116. 

AN  error  from  the  Supreme  Court.  Hayes  sued 
\J  Stone  and  others  in  the  Superior  Court  of 
fi  7 6*]  *the  City  of  N.  Y.  for  money  had  and 
received,  and  there  was  a  verdict  and  a  judg- 
ment for  the  defendants,  which  was  reversed 
by  the  Supreme  Court;  and  thereupon  the  de- 
fendants brought  error  to  this  court.  The 
opinion  given  in  the  Supreme  Court  may  be 
seen  in  the  report  of  the  case  in  7  Hill,  128. 
The  facts  are  there  stated,  and  they  are  again 
briefly  referred  to  in  the  opinion  of  the  Chan- 
cellor and  of  Senator  Spencer. 

Messrs.  F.  B.  Cutting  and  W.  Hall,  for 
plaintiffs  in  error,  insisted  upon  the  following 
points:  1.  The  defendants  below  were  not  guil- 
ty of  any  negligence  or  misconduct,  or  of  any 
violation  of  the  instructions  of  their  principal, 
and  were  not,  therefore,  justly  chargeable  with 
the  loss  upon  the  bill  of  exchange  in  question. 
That  loss  was  occasioned  by  the  failure  of  the 
drawee,  which  they  could  not  have  anticipated 
or  have  guarded  against.  2.  The  remittance 
of  the  bill  was  a  valid  payment  of  the  debt 
which  the  defendant  owed  the  plaintiff. 

Messrs.  S.  P.  Staples  and  D.  Lord,  for  de- 
fendant in  error. 

The  Chancellor.  The  question  in  this 
case  is  as  to  who  should  be  the  losers  of  the 
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amount  of  a  bill  of  exchange  drawn  by  Brooks, 
Brothers  &  Co.,  of  N.  Y.,  upon  W.  F.  Brooks 
&  Co.,  of  Liverpool,  February  15,  1837,  and 
remitted  to  R.  Hayes,  the  defendant  in  error, 
by  Stone,  Swan  &  Co.,  the  plaintiffs  in  error, 
under  the  following  circumstances:  the  plaint- 
iffs in  error  were  merchants  residing  inN.  Y., 
and  had  in  store  for  Hayes,  who  resided  ei- 
ther at  Liverpool  or  at  Banbridge  in  the  north 
of  Ireland,  certain  goods  which  were  destroyed 
by  fire.  These  goods  were  insured  in  N.  Y. ; 
and  on  and  previous  to  February  6,  1837, 
Stone,  Swan  &  Co.  received  from  the  insurers, 
for  Hayes,  on  account  of  those  goods,  about 
$3,000  beyond  the  amount  of  their  expenses 
and  commissions.  For  the  purpose  of  remit- 
ting this  fund  to  Hayes,  they  purchased  the 
bill  in  question,  upon  credit,  and  gave  their 
own  note  therefor,  *at  sixty  days,  at  [*577 
1H  per  cent,  premium;  instead  of  buying  a 
bill  for  cash  at  10  per  cent,  premium,  which 
was  the  then  cash  price  of  such  bills  in  the 
market.  This  bill,  which  was  payable  in  Lon- 
don at  sixty  days  sight,  they  remitted  to  Hayes,, 
informing  him  it  was  at  10  per  cent,  pre- 
mium, and  concealing  from  him  the  fact  that 
they  had  appropriated  his  funds  to  their  own 
use  and  had  purchased  this  bill  on  credit.  Be- 
fore the  bill  became  due  the  drawees  failed, and 
Brooks,  Brothers  &  Co.  stopped  payment 
shortly  afterwards;  so  that  it  was  never  paid. 
As  soon  as  Hayes  learned  that  the  bill  had 
been  purchased  by  Stone,  Swan  &  Co.  upon 
their  own  credit,  and  not  with  his  cash  funds- 
in  their  hands,  he  repudiated  the  transaction 
and  gave  them  notice  that  he  should  hold  them 
responsible  for  the  loss. 

It  is  fairly  inferable  from  the  testimony  of 
one  of  the  firm  of  Brooks,  Brothers  &  Co.,  that 
at  the  time  this  bill  was  drawn  they  had  not 
funds  in  the  hands  of  the  drawee  to  meet  it. 
For  he  says  they  sold  bills  to  the  amount  of 
£7,000  or  £8,000  sterling,  which  went  out  by 
the  same  packet,  including  other  bills  to  the 
amount  of  £1,500,  which  they  had  sold  to> 
Stone,  Swan  &  Co.  on  credit  about  the  same 
time.  And  that  March  28,  they  made  remit- 
tances to  the  drawees  in  Liverpool  to  cover 
their  several  drafts  in  the  order  in  which  they 
had  been  drawn,  and  which  remittances  cov- 
ered a  part  of  the  drafts  drawn  by  them  Feb- 
ruary 18.  The  witness  further  stated  that  he 
could  not  say  the  bill  in  question  was  covered 
by  the  special  remittances  thus  made.  It  is  at 
least  doubtful  whether  the  drawees  would 
have  been  put  in  funds  to  meet  this  bill,  even 
if  they  had  not  misapplied  the  remittances  of 
March  28.  The  bill  was,  therefore,  not  a  good 
one  in  point  of  fact  at  the  time  it  was  pur- 
chased by  Stone,  Swan  &  Co.  But  as  there  is. 
no  proof  that  they  knew  the  drawers  had  no 
funds  in  the  hands  of  the  drawees  to  meet  the 
bill,  or  that  they  had  any  reason  to  doubt  the 
responsibility  of  either  at  the  time  of  such  pur- 
chase, if  they  were  the  agents  of  Hayes  and 
acted  within  their  authority  from  him  in  mak- 
ing this  purchase  on  their  own  credit,  he  must, 
of  course,  bear  the  loss.  On  the  contrary,  if 
he  *had  not  authorized  such  a  purchase,  [*5  7  & 
and  has  not  subsequently  ratified  it  with  a  full 
knowledge  of  the  facts,  it  was  their  loss  and 
not  his. 

It  is  insisted  by  the  counsel  for  the  plaintiffs 
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in  error,  however,  that  it  was  the  same  thing 
to  Hayes  whether  they  purchased  this  bill  with 
his  funds  at  10  per  cent,  premium,  or  upon 
their  own  credit  at  Hi;  inasmuch  as  they 
charged  him  only  the  market  price  of  bills 
when  bought  for  cash.  This  would,  indeed,  be 
true,  if  it  was  perfectly  certain  that  they  would 
have  purchased  this  bill  if  their  own  interests 
had  not  come  in  conflict  with  those  of  the  per- 
son for  whom  they  were  acting  as  agents.  His 
interest  was  that  they  should  purchase  for  him 
the  best  bill  they  could  obtain  for  the  cash 
funds  in  his  hands.  Their  interest  was  to  pur- 
chase the  bill  of  a  drawer  who  would  let  them 
have  it  upon  a  credit;  although  it  might  not  be 
quite  as  safe  as  the  bill  of  a  drawer  who  would 
insist  upon  the  payment  of  the  cash  at  the 
time  he  sold  his  bill.  And  no  one  can  say  that 
if  thev  had  not  themselves  been  in  want  of 
money  .but  had  determined  to  buy  for  cash  only, 
they  might  not  have  made  further  inquiries 
which  would  have  satisfied  them  that  they 
could  do  better  for  their  principal  than  to  buy 
this  bill  for  him  at  the  10  per  cent,  which  they 
charged  him  for  it.  That  they  were  much  in 
want  of  money  at  that  time,  is  apparent  from 
the  fact  that  they  were  willing  to  give  li  per 
cent,  for  the  use  of  it  for  sixty  days,  even  if 
their  own  notes  did  not  also  draw  interest  dur- 
ing the  time  they  had  to  run.  For  no  merchant 
would  pay  at  that  rate  for  the  use  of  money 
where  it  was  perfectly  indifferent  to  him 
whether  he  purchased  a  bill  for  cash  or  on  a 
credit  of  sixty  days.  Whether  they  actually 
failed  before  the  expiration  of  the  sixty  days 
does  not  appear.  But  that  "  they  had  been 
obliged  to  yield  to  the  pressure  of  the  times," 
either  within  the  sixty  days,  or  very  soon  aft- 
erwards, is  evident  from  the  letter  of  Hayes  in 
answer  to  theirs  of  May  7,  in  that  year.  For 
he  alludes  to  the  fact  which  they  had  probably 
communicated  to  him  in  their  letter,  that  they 
had  not  only  yielded  to  such  pressure,  but  had 
already  had  time  since  their  failure  to  arrange 
their  affairs  and  again  resume  business. 
579*]  *The  fact  that  the  drawers  of  the 
bill  gave  Stone,  Swan  &  Co.  the  option  to  take 
the  bill  at  10  per  cent,  for  cash,  or  at  111  per 
cent,  on  their  credit,  did  not  alter  the  transac- 
tion in  the  least,  as  there  is  nothing  to  induce 
a  belief  that  they  would  have  taken  a  bill  of 
that  house  at  all,  if  the  drawers  had  refused  to 
sell  on  credit.  The  giving  that  option,  there- 
fore, may  have  prevented  the  proper  inquiries 
from  being  made  by  these  agents,  whether  the 
drawers  were  drawing  upon  funds  in  England, 
or  were  themselves  endeavoring  to  raise  the 
wind  by  the  sale  of  bills  to  pay  others  which 
they  had  previously  drawn. 

The  rule  of  law  which  is  applicable  to  the 
state  of  facts  in  the  present  case,  is  briefly  but 
very  correctly  stated  by  the  late  Judge  Story, 
in  bis  valuable  treatise  on  the  Law  of  Agency, 
at  the  commencement  of  the  210th  section.  He 
says  it  is  a  rule  of  general  application  in  re- 
gard to  the  duties  of  agents,  that  in  matters 
touching  the  agency  they  cannot  act  so  as  to 
bind  their  principals,  where  they  have  an  ad- 
verse interest  in  themselves.  This  rule  is 
founded  upon  the  plain  and  obvious  considera- 
tion, that  the  principal  bargains  in  the  employ- 
ment for  the  exercise  of  the  disinterested  skill, 
diligence  and  zeal  of  the  agent  for  his  exclu- 
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sive  benefit.  It  is  a  confidence  necessarily  re- 
posed in  the  agent  that  he  will  act  with  a  sole 
regard  to  the  interests  of  his  principal,  as  far 
as  he  lawfully  may;  and  even  if  impartiality 
could  possibly  be  presumed  on  the  part  of  the 
agent  where  his  own  interests  were  concerned, 
that  is  not  what  the  principal  bargains  for;  and 
in  many  cases  it  is  the  very  last  thing  which 
would  advance  his  interests.  The  late  Ch.  J. 
Marshall  acted  upon  this  principle  in  the  case 
of  Short  v.  Skipwith,  I  Brock.,  116,  where  the 
defendant  had  made  an  investment  for  the 
plaintiff  by  the  purchase  of  a  bond  for  the  de- 
livery of  certificates.partly  upon  his  own  credit, 
when  he  had  the  cash  funds  of  his  principal, 
with  directions  to  invest  them  in  such  certifi- 
cates. It  is  true  the  learned  Chief  Justice  thought 
the  defendant,  by  his  instructions  strictly  con- 
sidered, was  not  authorized  to  invest  in  cer- 
tificates in  this  indirect  way,  by  the  purchase 
of  a  bond  for  their  delivery,  yet  he  puts  his 
decision  upon  the  express  .ground  of  the  pur- 
chase upon  credit;  and  the  probability  that  he 
*might  have  been  induced  to  take  this[*58O 
bond,  instead  of  trying  to  purchase  certificates 
directly,  for  the  sake  of  the  credit  he  got  upon 
the  purchase.  The  right  of  the  principal  to  re- 
pudiate a  transaction  where  the  agent  acts 
without  express  authority  in  such  a  manner 
that  his  interests  may  have  conflicted  with  his 
duty  to  his  principal,  does  not  depend  upon 
the  question  whether  the  principal  has  in  fact 
been  injured  thereby.  But  the  general  inter- 
ests of  justice  require  that  the  principal  shall 
have  the  right  to  repudiate  the  transaction 
without  reference  to  that  question.  For  it 
would,  in  the  greater  number  of  cases,  be  ab- 
solutely impossible  to  ascertain  what  influence 
the  personal  interest  of  the  agent  has  had  upon 
his  acts.  It  is  sufficient  to  say  the  act  was  un- 
authorized; and  has  not  been  ratified  by  the 
principal  with  a  knowledge  of  the  facts  which 
would  entitle  him  to  repudiate  it. 

The  correspondence  undoubtedly  shows  that 
the  plaintiffs  in  error  were  authorized  to  invest 
the  fund  in  their  hands  in  a  bill  on  England, 
and  to  remit  it  to  Hayes  in  that  manner.  But 
that  did  not  authorize  them  to  use  his  funds 
for  their  own  purposes,  and  to  buy  a  bill  upon 
credit.  And  he  would  not  have  had  any  reason 
to  suppose  they  had  done  so,  even  if  their  let- 
ter inclosing  the  bill  had  not  itself  been  decep- 
tive. Had  they  in  that  letter,  or  in  their  an- 
swer to  his  letter  of  March  1,  1838,  stated  the 
fact  that  they  were  pressed  for  money,  and 
therefore  had  used  his  funds  to  meet  claims 
against  them,  and  that  they  had  purchased  this 
bill  for  him  upon  their  own  credit  at  a  premium 
of  1|  per  cent,  extra  on  account  of  such  credit, 
but  had  only  charged  him  ten  per  cent,  which 
was  the  market  value  of  bills  for  cash,  and  he 
had  afterwards  treated  the  bill  as  his  own,  it 
might  have  been  claimed  by  them  as  a  ratifica- 
tion of  this  unauthorized  purchase.  But  the 
fact  being  otherwise,  the  charge  of  the  judge 
who  tried  the  cause  that  the  remittance  of  this 
bill  was  a  valid  payment  to  Hayes  of  that 
amount,  was  clearly  erroneous.  The  judgment 
of  the  Superior  Court  upon  the  verdict,  prc 
duced  by  that  illegal  charge,  was,  therefor 
properly  reversed  by  the  Supreme  Court,  anc 
the  judgment  of  the  last  mentioned  court  should 
be  affirmed. 
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581*]  *  Barlow.  Lott.  Wright  and  Por- 
ter, Senators,  delivered  written  opinions  in 
favor  of  affirming  the  judgment  of  the  Supreme 
•Court,  on  the  grounds  stated  in  the  opinion  of 
"the  Chancellor. 

Spencer,  Senator.  In  common  with  Mr. 
J.  Beardsley,  I  feel  no  disposition  to  relax  the 
restraints  which  the  law  has  most  wisely  im- 
posed on  agents.  And  I  agree  with  that  learned 
jurist,  that  "  their  duty  is  plain;  if  orders  are 
given,  obey  them;  if  the  skill  and  judgment  of 
the  agent  are  to  be  his  guides,  let  them  be  ex- 
erted and  exercised  in  good  faith,  and  in  con- 
formity with  the  known  and  approved  usage 
in  similar  cases." 

With  these  views  of  the  law  and  of  the  duty 
-of  agents,  I  will  proceed  to  examine  the  case. 
The  defendants,  Stone,  Swan  &  Co.,  were  in 
1835  commission  merchants  doing  business  in 
the  City  of  N.  Y.,  to  whom,  in  common  with 
many  others,  the  plaintiffs  in  the  court  below 
had  consigned  goods  for  sale.  On  these  goods 
the  plaintiffs  in  error  had  effected  insurances 
in  their  own  names,  for  the  benefit  of  the  own- 
ers, at  several  insurance  offices.  By  the  great 
fire  of  December,  1835.  those  goods  were  de- 
stroyed. Between  January  28  and  February 
6,  1837,  the  defendants  received  from  insur- 
ance offices  in  the  City  of  N.  Y.  the  sum  of 
460,840.41,  on  policies  amounting  to  $106,500, 
for  goods  lost  by  fire.  Hayes  had  goods  in  the 
hands  of  the  defendants,  lost  at  the  fire,  to  the 
amount  of  $5,697.65,  which,  after  deducting  a 
commission  of  five  per  cent,  for  collecting  and 
expenses,  left  53  per  cent,  for  the  parties  in- 
sured, making  the  amount  due  Hayes  $3,019. 75, 
which  was  carried  to  his  credit  on  the  books  of 
the  defendants. 

This  amount  of  money  was  in  their  hands  as 
the  agents  or  factors  of  the  plaintiff,  and  either 
by  his  express  instructions  or  by  the  usage  of 
trade  it  became  the  duty  of  the  agents  to  remit 
it  at  the  current  rate  of  exchange  to  their  prin- 
cipal, by  a  bill  of  exchange  payable  in  London 
at  the  usual  time  of  payment. 

No  objection  is  made  to  the  mode  of  remit- 
tance, to  the  rate  of  exchange,  to  the  amount 
remitted,  to  the  time  of  its  payment,  or  to  the 
credit  of  the  drawers  at  the  time  the  bill  was 
582*J  sent.  The  *only  ground  upon  which 
the  recovery  was  sought  is  that  the  defendants 
gave  their  note  at  sixty  days  for  the  bill,  in- 
stead of  paying  the  money  for  it. 

On  the  next  "packet  day,"  February  15,  aft- 
er the  receipt  of  the  money  from  the  insur- 
ance offices,  one  of  the  firm  applied  to  Brooks 
Brothers  &  Co.  of  N.  Y.  to  buy  a  bill,  and  in- 
quired the  terms,  and  was  told  that  they  were 
selling  at  10  per  cent,  cash,  and  11-J-  at  sixty 
days.  Stone  replied  he  would  see  them  again, 
and  afterwards  sent  for  the  bill.  Brooks  says 
they  had  the  option  to  take  the  bill  for  cash  or 
their  note  on  those  terms,  and  that  he  did  not 
know  which  they  would  elect  when  they  took 
the  bill.  It  was  drawn  payable  to  the  order  of 
the  plaintiff  in  London,  for  £617  9s.  3d.  at  10 
percent,  premium;  and  on  the  same  February 
15  was  inclosed  in  a  letter  and  forwarded  to  the 
plaintiff.  Its  receipt  was  acknowledged  by  a 


letter  dated  27th  of  March  following,  without 
objection.  A  day  or  two  after  the  bill  was  pur- 
forwarded,  the  defendants  sent 
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Brooks  Brothers  &  Co.  their  note  for  it  at 
sixty  days,  which  was  paid  by  the  makers  at 
maturity. 

It  was  not  alleged  upon  the  argument,  nor 
can  it  be  pretended, but  what  if  the  defendants 
had  sent  their  check  instead  of  their  note  for 
the  bill,  they  would  have  been  absolved  from 
all  liability.  They  were  not  bound  to  use  the 
same  money,  whether  in  gold  or  bank-bills, 
which  they  received  from  the  insurance  offices. 
It  was  sufficient  if  they  remitted  according  to 
their  instructions  or  in  the  usual  course  of 
trade,  the  same  amount  of  money  or  a  bill  of 
exchange  of  like  amount.  And  whether  the 
bill  was  paid  for  at  the  time  it  was  forwarded, 
or  the  next  day,  or  ten  or  sixty  days  after,  it 
seems  to  me  ought  not  to  make  and  cannot 
make  any  difference.  Hayes  was  never  liable 
to  the  drawers  for  it.  If  the  defendants  had 
failed  the  next  hour  and  never  paid  for  the  bill, 
the  drawers  would  have  been  bound  to  pay  it 
to  the  plaintiff. 

The  moment  the  bill  was  forwarded  by  the 
packet,  whose  was  it  ?  Clearly  it  belonged  to 
the  plaintiff.  No  one  disputes  but  that  it  would 
have  been  his,  if  the  defendants  had  sent  their 
check  a  day  or  two  after,  to  pay  for  it.  Sup- 
pose they  had  omitted  to  send  either  their 
check  or  their  note  at  that  time,  would  such 
*omission  have  devested  the  plaintiff  [*583 
of  his  title  to  the  bill  ?  or  suppose  they  had 
failed,  and  the  drawers  and  acceptors  had  re- 
mained good,  could  they  have  stopped  the  pay- 
ment of  the  bill,  and  thus  have  compelled  the 
plaintiff  to  look  to  them  for  the  payment  of  the 
money  ?  or  could  Brooks  Brothers  &  Co.  have 
stopped  the  acceptance  or  payment  of  the  bill, 
and  thus  have  saved  themselves  from  the  loss 
consequent  upon  such  failure,  and  cast  it  upon 
the  plaintiff  ?  It  seems  to  me  clear  that  no  such 
thing  could  have  been  done.  When  the  bill 
was  forwarded,  the  defendants  had  neither 
done  nor  omitted  to  do  anything  incompatible 
with  their  duty  as  faithful  agents  ;  and  so  far 
as  the  plaintiff's  interests  were  involved,  they 
had  discharged  their  whole  duty  and  the  busi- 
ness was  closed.  They  were  afterward  equally 
faithful  toward  Brooks,  Brothers  &  Co.,  and 
discharged  their  indebtedness  to  them  long  be- 
fore any  difficulty  arose  in  consequence  of  the 
non-payment  of  the  bill.  After  all  this  it  seems 
to  me  that  it  cannot  be  justly  affirmed  that  they 
have  money  in  their  hands  belonging  to  Hayes. 

The  grounds  upon  which  the  Supreme  Court 
place  their  decision  are  that  the  agents  violated 
their  orders,  and  traded  on  the  money  of  their 
principal  instead  of  using  it  for  his  benefit  in 
the  purchase  of  the  bill. 

No  express  orders  are  shown  to  have  been 
given.  But  if  they  had  been  given  I  think  they 
would  have  been  in  the  terse  language  of  com- 
mercial men,  who  do  their  business  in  few 
words:  "As  soon  as  you  receive  the  money  due 
from  the  insurance  offices,  you  will  remit  the 
amount  due  me  in  an  approved  sterling  bill." 
That  this  would  have  been  the  language  em- 
ployed is  evident  from  the  letter  of  the  plaint- 
iff November  23,  1839. 

Without  express  orders  the  law  would  imply 
them,  and  these  would  have  been  obeyed  by 
making  the  remittance  in  such  bill  according 
to  the  usage  of  trade.  Precisely  such  a  bill  was 
promptly  sent.  In  this  it  seems  to  me  there 
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was  an  observance  and  not  a  violation  of  or- 
ders and  commercial  usage. 

As  I  understand  the  subject  it  is  a  well  known 
and  very  general  usage  for  commission  mer- 
chants to  whom  consignments  are  made  to 
make  sales  in  their  own  names  and  on  their 
584*]  own  *account,  and  the  money  is  re- 
ceived and  deposited  to  their  credit  and  drawn 
out  by  them.  And  all  their  business  with  their 
customers  and  patrons  is  done  with  this  com- 
mon fund  kept  and  used  in  their  own  names. 
They  are  not,  therefore,  chargeable  with  im- 
properly mixing  trust  funds  with  their  own 
and  using  them  for  their  own  profit.  To  make 
separate  deposits  in  the  name  of  each  of  their 
consignors,  or  in  the  name  of  the  agent  as  agent 
for  each  .would  be  attended  with  great  perplex- 
ity and  difficulty,  and  I  believe  has  never  been 
done. 

There  can  be  no  doubt  but  that  when  the 
$60,840.41  was  received  from  the  insurance 
offices  and  deposited  to  the  credit  of  the  agents, 
if  it  had  been  lost,  it  would  have  been  their 
loss.  Such  responsibility  arises  from  the 
method  of  doing  business.  But  this  is  in  no 
respect  prejudicial  to  the  principals. 

Since  the  argument  of  the  cause,  I  have  tak- 
en some  pains  to  inquire  of  brokers  and  other 
commercial  men  in  N.  Y.,  in  relation  to  the 
custom  of  trade  bearing  upon  the  question  in- 
volved in  this  case,  and  have  learned  that  re- 
mittances to  England  are  very  uniformly  made 
by  bills  of  exchange  at  sixty  days  sight,  and 
that  these  are  sold  at  one  rate  for  cash,  and 
at  another  on  time,  varying  according  to  the 
pressure  in  the  money  market  and  the  interest 
for  the  credit  given;  and  that  the  purchase  of 
a  bill  on  time  casts  no  suspicion  upon  the  trans- 
action and  is  frequently  done.  It  is  evidence 
460 


that  the  drawers  were  strong  and  able  to  give 
credit,  instead  of  requiring  cash  in  hand.  And 
no, possible  injury  was  done  to  the  plaintiff  by 
the  credit  given  for  the  bill.  It  is  well  known 
that  nearly  all  the  commerce  of  the  city  is  done 
and  millions  are  paid  daily  by  a  mere  change 
of  credit  on  the  bank  books,  without  the  tale 
of  a  dollar. 

Upon  a  very  careful  consideration  of  this  case, 
I  have  not  been  able  to  find  that  the  defend- 
ants are  properly  chargeable  with  any  viola- 
tion of  orders,  any  breach  of  trust,  or  any 
neglect  of  duty  ;  and  it  seems  to  me  that  to 
have  required  them  to  do  more  would  be  a  re- 
finement upon  law  and  morals  too  subtle  for 
the  honest  transaction  of  business  between 
business  men. 

In  my  opinion,  therefore,  the  judgment  of 
the  Supreme  Court,  reversing  the  judgment  of 
the  Superior  Court,  ought  to  be  reversed. 

*Hard,  Senator,  delivered  a  written  [*585 
opinion  in  favor  of  reversal  upon  the  same 
grounds  as  those  mentioned  in  the  opinion  of 
senator  Spencer. 

On  the  question  being  put— "Shall  this 
judgment  be  reversed?" — the  members  of  the- 
Court  voted  as  follows: 

For  reversal— Senators  Folsom,  Hard  and. 
Spencer — 3. 

For  affirmance — THE  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Barlow,  Beers,  Burnham, . 
Denniston,  Deyo,  Emmons,  Johnson,  Lester, 
Lott,  Porter,  Putnam,  J.  B.  Smith,  8.  Smith, 
Talcott,  Wheeler  and  Wright— 18. 

Judgment  affirmed. 

Affirming— 7  Hill,  128. 

Cited  in-36  Barb.,  544  ;  2  Duer,  150,  259;  11  Leg. 
Obs.,  279. 
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589*]      *CORNING  &  HORNER. 

v. 
McCULLOUGH. 

Corporations— Personal  Liability  of  Stockholder 
— Statute  of  Limitations. 

A  suit  to  enforce  the  liability  of  a  stockholder,  for 
the  debt  of  a  corporation,  pursuant  to  a  provision 
in  the  Act  of  incorporation,  is  not  barred  by  the 
three  years'  limitation  provided  for  actions  upon 
statutes,  "  the  benefit  and  suit  whereof  is  limited  to 
the  party  aggrieved  ; "  2  R.  S.,  298,  sec.  31 ;  but  may 
be  brought  at  any  time  within  six  years  after  the 
cause  of  action  accrued. 

ON  error  from  the  Supreme  Court.  The  ac- 
tion was  debt  to  recover  a  sum  of  money 
due  to  the  plaintiffs  from  the  Rossie  Galena 
Company,  the  stockholders  being  jointly  and 
severally  liable  for  such  debts  by  the  9th  sec- 
tion of  the  Act  of  incorporation.  Stat.  1837, 
p.  446.  The  defendant  pleaded  that  the  suit 
was  not  commenced  "  within  three  years  next 
after  the  cause  of  action  accrued."  Demurrer 
and  joinder.  The  case  being  precisely  within 
that  of  Freeland  v.  McCullough,  1  Den.,  414, 
the  Supreme  Court  gave  judgment  for  the 
defendant  and  the  plaintiffs  brought  error. 

Jones,  J.,  delivered  the  opinion  of  the 
court  in  favor  of  reversing  the  judgment  of  the 
Supreme  Court. 

Jewett,  Ch.  J.,  dissented. 
Judgment  reversed,  (a) 

(a)  On  a  subsequent  day  the  case  of  Preeland  v. 
McCullough,  referred  to  in  the  text,  came  on  to  be 
heard  on  error  from  the  Supreme  Court,  and  the 
judgment  was  reversed. 


59O*] 


*CURTIS  v.  JONES. 


Replevin — Defense  Setting  up  Mechanics'  Lien — 
Plaintiff  May  Show  Agreement  Waiving  Lien 
— Pleading. 

Where  the  defendant,  in  replevin  for  manufact- 
ured articles,  avows  the  detention  of  them  on  the 
ground  of  a  mechanics'  lien,  the  plaintiff  may  plead 
in  bar  an  agreement  by  which  the  lien  was  waived. 

A  party  pleading  an  agreement  must  set  out  its 
terms  with  reasonable  certainty  and  precision. 

where  the  plaintiff  in  replevin,  in  a  plea  in  bar  to 
an  avowry  justifying  the  detention  of  the  property 

i  the  ground  of  a  mechanic's  lien,  set  up  a  special 
agreement  under  which  he  alleged  that  the  articles 
were  manufactured,  in  order  to  show  that  they 
were  not  subject  to  the  lien,  but  omitted  to  specify 
the  price  of  the  work  and  the  time  of  payment ;  held 
bad  on  special  demurrer. 
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Citations— Jones,  Bailm..  Phil.  ed.  1836,  App.,  49- 
62 ;  5  Maule  &  S.,  180 ;  18  Johns.,  157  ;  Cross.  Liens, 
42.  327 ;  Com.  Dig.,  tit.  Pleader,  E,  5,  C,  22 ;  13  East. 
102 ;  2  Bos.  &  P.,  265. 

ON  error  from  the  Supreme  Court  to  review 
a  decision  of  that  court  reversing  a  judg- 
ment of  the  Court  ot  C.  P.  of  the  County  of 
Monroe.  The  action  in  the  court  below  was 
replevin,  for  eleven  double  sash  doors.  Avow- 
ry, setting  up  that  they  were  manufactured  by 
the  defendant  as  a  carpenter  and  joiner;  and 
that  he  detained  them  by  virtue  of  his  lien  as 
a  mechanic  and  the  manufacturer  thereof,  as 
security  for  the  payment  of  money  due  him 
for  work  and  labor,  etc.,  in  manufacturing 
them.  Plea  in  bar,  that  the  doors  were  manu- 
factured by  the  defendant  for  the  plaintiff  un- 
der and  in  pursuance  of  an  agreement  thereto- 
fore made  and  entered  into  between  them, 
whereby  it  was,  amongst  other  things,  agreed 
that  the  defendant  should  manufacture  the 
articles  for  the  plaintiff  at  and  for  a  certain 
price  specified,  a  part  whereof  was  to  be  paid 
to  the  defendant  as  the  work  progressed,  and 
the  remainder  thereof  to  be  paid  after  said 
doors  should  be  completed  and  hung;  and  that 
at  the  time  of  the  detention,  the  plaintiff  had 
paid  to  the  defendant  all  that  had  then  become 
due  to  him  on  account  of  the  work  done  by 
him  on  said  doors.  Verification.  The  defend- 
ant demurred  specially  and  the  plaintiff  joined 
in  demurrer.  The  C.  P.  gave  judgment  for 
the  plaintiff  and  the  defendant  brought  error 
to  the  Supreme  Court.  The  cause  was  argued 
there  by  Mr.  M.  Fillmore,  for  the  plaintiff, 
and  .)//•.  H.  R.  Selden,  for  the  defendant. 
That  court  reversed  the  judgment  of  the  C. 
P. ,  the  opinion  being  delivered  in  the  follow- 
ing terms  by, 

*Beardsley,  J.  The  defendant  P591 
justifies  the  detainer  of  the  doors  under  his 
right  of  lien  for  their  manufacture.  It  was  not 
denied  on  the  argument  but  that  this  defense 
was  well  pleaded ;  and  the  only  questions  made 
arose  on  the  plea  to  this  avowry.  The  plea 
sets  up  new  matter  in  avoidance  of  the  bar  in- 
terposed by  the  avowry,  as  the  plaintiff  had  a 
right  to  do.  For  this  purpose  he  might  show, 
as  was  attempted  by  this  plea,  that  the  work 
was  done  under  an  agreement  which  precluded 
the  party  from  setting  up  a  lien  in  his  favor, 
or  which  was  inconsistent  with  the  existence  of 
such  a  right.  Jones,  Bailm.,  Phil.  ed.  of  1836, 
App.,  49-52;  Chase  v.  Westmore,  5  Maule  &  S., 
180;  Chandler  v.  Belden,  18  Johns.,  157;  Cross, 
Law  of  Lien,  42.  327.  But  the  answer  to  the 
avowry,  whatever  it  may  be,  must  be  properly 
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pleaded;  and  when  an  agreement  is  set  up  in 
a  plea,  its  terms  and  provisions  must  be  stated 
with  reasonable  certainty  and  precision.  That 
has  not  been  done  in  this  instance;  the  plea  is 
general,  vague  and  uncertain.  Com.  Dig.,  tit. 
Pleader,  E,  5,  C,  22;  Andrews  v.  Whitehead, 
13  East,  102;  Ward  v.  Harris,  2  Bos.  &  P., 
265.  It  should  have  shown  what  were  the 
particulars  of  the  agreement  under  which  the 
doors  were  made,  including,  as  most  essential 
and  indeed  indispensable,  the  price  and  time  of 
payment.  This  would  have  enabled  the  court 
to  determine  whether  the  right  of  lien  contin- 
ued to  exist  notwithstanding  the  special  agree- 
ment, or  was  thereby  destroyed.  The  plea  is 
bad. 

After  argument  in  this  court  and  delibera 
tion  thereon,  the  judgment  of  the  Supreme  Court 
was  affirmed. 

Modified— How.  Gas.,  137, 150 ;  4  How.  Pr.,  183. 


592*] 


*JENKS  v.  SMITH. 


Chattel  Mortgage— Whether   Filed   in   Proper 
Town—Inlendment  by  Court  of  Review. 

Where  a  cause  in  a  justice's  court  was  tried  in  the 
Town  of  D..  and  the  defendant  justified  under  a 
chattel  mortgage  executed  by  R.,  whose  residence 
was  not  shown,  but  which  bad  been  filed  in  the 
clerk's  office  of  the  town  of  D.— the  plaintiff  claim- 
ing the  property  under  a  sale  on  execution  by  a 
constable  of  the  same  town,  and  no  objection  ap- 
pearing to  have  been  made  on  the  trial  that  the 
mortgage  was  not  filed  in  the  proper  town ;  held, 
that  a  court  of  review  should  intend  that  it  was  con- 
ceded on  the  trial  that  the  mortgagor  resided  in  D. 
and,  consequently,  that  the  mortgage  was  filed  in 
the  proper  office. 

AN  error  from  the  Supreme  Court.  The  facts, 
U  together  with  the  opinion  of  the  Supreme 
Court,  may  be  seen  in  the  report  of  the  case  in 
1  Den.,  580.  It  is  sufficient  to  state  here,  that 
the  defendant  in  the  justice's  court,  where  the 
cause  originated,  justified  in  an  action  of  tres- 
pass for  a  quantity  of  hay,  under  a  chattel 
mortgage  executed  by  one  Arnold,  which  had 
been  filed  in  the  office  of  the  clerk  of  the  Town 
of  De  Ruyter;  that  the  defendant  prevailed 
before  the  justice,  whose  judgment  was  af- 
firmed by  the  C.  P.  of  Madison  Co. ;  and  that 
the  Supreme  Court  reversed  the  judgment  of 
the  C.  P.  on  the  ground  that  it  did  not  appear 
in  what  town  Arnold  lived  and,  therefore,  it 
could  not  be  said  that  the  mortgage  had  been 
filed  in  the  clerk's  office  of  the  town  where  the 
mortgagor  resided,  as  required  by  the  statute. 
The  cause,  however,  was  tried  before  a  justice 
of  De  Ruyter,  and  the  constable  who  sold  the 
property  on  the  execution  under  which  sale  the 
plaintiff  claimed  title,  was  an  officer  of  that 
town  and  the  hay,  when  sold,  was  stated  to 
have  been  situated  near  the  dwelling-house  of 
Arnold.  Moreover,  no  objection  appeared  to 
have  been  taken,  that  the  mortgage  had  not 
been  filed  in  the  proper  clerk's  office. 

The  cause  having  been  argued  in  this  court, 
the  judgment  of  the  Supreme  Court  was  reversed, 
the  judges  holding  that  it  must  have  been  as- 
sumed, on  the  trial  before  the  justice,  that  the 
mortgagor  resided  in  De  Ruyter. 

Reversing— 1  Denio,  580. 

Same  case— How.  Gas.,  150 :  IN.  Y.,  90. 

Cited  in— 19  Barb.,  665 ;  46  Barb.,  286. 
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*HENRY».THEBANK  OF  SALINA.[*593 

[Affirmance  of  The  Bank  of  Salina  v.  Henry,  2 
Denio,  155.] 

Usury  —  Misdemeanor  —  Witness  — Privilege  of, 
Prom  Criminating  Himself — Practice — Lim- 
itation. 

Where  one,  upon  discounting  a  note,  deducts  and 
retains  a  greater  amount  than  the  proper  discount 
at  the  legal  rate  of  interest,  he  is  guilty  of  a  misde- 
meanor in  receiving  "  a  greater  interest,  discount  or 
consideration,"  than  the  law  allows,  under  the  Stat- 
ute of  1837,  p.  487,  sec.  6. 

Consequently,  in  an  action  on  a  note,  a  witness  is 
privileged  from  testifying  that  he  discounted  it  in 
that  manner. 

Where  one,  not  the  plaintiff  on  the  record,  is 
called  by  the  defendant,  as  the  plaintiff  in  interest, 
to  be  examined  as  a  witness  under  a  notice  pursu- 
ant to  the  Usury  Act  of  1837,  sec.  2,  it  must  be  first 
shown  by  other  testimony  that  he  is  such  party  in 
interest. 

Where  the  defendant,  in  an  action  on  a  note, 
opened  his  defense  by  stating  that  C.,  the  teller 
of  the  plaintiff's  bank,  had  discounted  the  note  after 
it  had  been  offered  to  the  bank  for  discount  and  re- 
fused, contrary  to  1  R.  S..  595,  sec.  28 ;  and  then 
called  C.  to  prove  that  the  note  was  discounted  on 
an  usurious  consideration ;  held,  that  C.  was  privi- 
leged from  testifying,  on  the  ground  that  his  evi- 
dence would  tend  to  subject  him  to  the  forfeiture  of 
twice  the  amount  of  the  loan,  according  to  the  terms 
of  that  Act. 

If  a  party,  desiring  to  examine  a  witness  whose 
testimony  would  tend  to  convict  him  of  a  criminal 
offense,  or  expose  him  to  a  penalty  or  forfeiture, 
rely  upon  the  Statute  of  Limitations  having  run  to 
avoid  the  objection,  he  must  show  affirmatively  that 
no  indictment  was  found,  or  suit  commenced,  with- 
in the  period  of  limitation. 

ON  error  from  the  Supreme  Court,  where  the 
Bank  of  Salina  sued  the  present  plaintiff 
in  error,  and  recovered  judgment.  For  a  re- 
port of  the  case  in  that  court,  see  2  Denio,  155. 
The  defendant  brought  error  to  the  Court  of 
Appeals. 

The  cause  having  been  argued  by  counsel, 
and  time  having  been  taken  for  deliberation, 
the  judgment  of  the  Supreme  Court  was  affirmed. 

Affirming— 2  Denio,  155. 

Same  case— How.  Cas.,  173 ;  1 N.  Y.,  83. 

Cited  in— 11  Barb.,  109. 


*DANKS  v.  QUACKENBUSH.  [*594 
[Affirmance  of  Quackenbush  v.  Danks,  1  Denio,  128.] 

Constitutional  Law — Statutes — Construction  of 
— Exemption  of  Property  from  Execution. 

Statutes  not  in  terms  retrospective,  should  not  be 
construed  to  affect  past  transactions,  especially 
where  such  construction  would  work  injustice. 

So  it  seems  that  the  Act  to  exempt  certain  prop- 
erty from  sale  on  execution,  Stat.  1842,  p.  193,  does 
not  affect  executions  for  debts  contracted  before  its 
passage :  but  if  it  admits  of  that  construction. 

Held,  that  it  conflicts  with  the  provision  in  the 
Constitution  of  the  U.  8.  forbidding  any  State  to 
pass  a  law  impairing  the  obligation  of  contracts, 
and  is  so  far  void. 

ON  error  to  the  Supreme  Court  to  review  a 
judgment  of  that  court  reversing  one  ren- 
dered by  the  Onondaga  C.  P.  For  a  report  of 
the  case  see  1  Denio,  128.  The  question  was 
whether  the  Act  exempting  certain  property 
from  distress  for  rent  and  sale  under  execution, 
Stat.  1842,  p.  193,  constitutionally  extended  to 
contracts  existing  when  the  Act  was  passed. 
The  Supreme  Court  held  that  it  did  not. 
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The  cause  having  been  argued  by  counsel, 
.and  time  having  been  taken  for  deliberation, 
the  judgment  of  the  Supreme  Court  was  affirmed. 

Affirming:— 1  Denio,  128. 

Same  case-How.  Cos.,  325 ;  1  N.  Y.,  129. 

Cited  in— 6  Barb.,  329 ;  32  Barb.,  457  :  5  How.  Pr., 
291 ;  49  How.  Pr..  192  ;  1  Abb.  N.  S.,  451 ;  2  Sandf., 
352 :  4  Sandf.,  714 :  6  Bos.,  153 :  7  Bos.,  402 ;  8  Kan., 
534 ;  12  Am.  Kep.,  488 ;  35  Tex.,  214 ;  14  Ain.  Rep.,  368. 


DOUGHTY  v.  HOPE. 

Performance  of  Official  Duty — Presumption  in 
Favor  of.  Not  (Conclusive — Estimate  and  As- 
sessment for  Public  Improvement — Three  As- 
sessors Authorized  to  Make — Assessment  Signed 
by  Two — Competency  of  Witness — Instructions 
of  Court  to  Jury — Ratification  by  Common 
Council  Does  Not  Render  Void  Assessment, 
Valid — Property  Taken  under  Statute  Au- 
thority—Power Must  Be  Strictly  Followed — 
Publication  of  Redemption  Notice — Evidence. 

The  presumption  in  favor  of  the  performance  of 
official  duty  is  not  conclusive,  but  may  be  over- 
thrown by  proof. 

Where  three  assessors  are  authorized  to  estimate 
the  expense  of  a  public  improvement  in  the  City  of 
N.  Y.,and  to  assess  the  same  upon  the  owners  and  oc- 
cupants benefited ;  an  assessment  signed  by  two  of 
them  affords  presumptive  evidence  that  the  third 
.assessor  was  present  and  acted  in  the  business ;  but 
it  may,  nevertheless,  be  shown  that  he  was  not  con- 
sulted and  did  not  act. 

One  of  the  assessors  who  signed  the  certificate  is  a 
competent  witness  to  prove  that  the  third  assessor 
was  not  consulted. 

A  request  to  the  judge  to  instruct  the  jury  should 
rest  upon  undisputed  facts  or  a  hypothetical  case. 
If  the  proposition  submitted  is  incorrect  in  fact  or 
595*]  in  law,  the  *ji«dge  may  refuse  to  give  the  in- 
struction, generally,  and  need  not  qualify  such  re- 
fusal by  pointing  out  the  erroneous  part. 

The  ratification  by  the  Common  Council  of  the 
•City  of  N.  Y.,  does  not  render  valid  a  void  assess- 
ment. To  make  out  a  valid  title  there  must  be  a 
regular  assessment,  duly  ratified. 

Where  property  is  taken  under  a  statute  author- 
ity, without  the  consent  of  the  owner,  the  power 
must  be  strictly  followed  ;  and  if  any  material  link 
is  wanting,  the  whole  proceeding  will  be  void. 

The  publication  of  the  redemption  notice  required 
.after  a  sale  for  a  tax  or  assessment,  by  Stat.  1816,  p. 
114,  sec.  2,  as  modified  by  Stat.  1840,  p.  274.  sec.  10, 
must  be  fully  completed  before  the  commencement 
of  the  last  six  months  of  the  two  years  succeeding 
the  sale,  and  an  omission  in  this  respect  will  invali- 
date the  purchaser's  title. 

The  statutory  declaration,  that  the  lease  given 
upon  a  sale  for  taxes  or  assessments  in  the  City  of 
N.  Y.,  "shall  be  conclusive  evidence  that  the  sale 
was  regular,"  etc.  Stat.  1816,  p.  115,  sec.  2,  refers  only 
to  the  auction  and  the  notice  of  sale,  and  does  not 
•dispense  with  proof  of  the  redemption  notice. 

Nor  does  a  regular  notice  served  after  the  execu- 
tion of  the  lease  pursuant  to  Stat.  1841,  p.  211,  sec.  3, 
.and  the  certificate  by  the  street  commissioner  re- 
quired by  section  7  of  the  same  Act,  confirm  the 
title,  where  the  redemption  notice  has  not  been  reg- 
ularly published. 

Citations-3  Den.,  249  ;  21  Wend.,  178  :  3  East,  192  ; 
2  R.  L.,  407,  sec.  175  ;  420,  sec.  186 ;  4  Hill,  76,  86,  88, 92 ; 
7  Hill,  9,  25,  26,  28;  2  Den.,  160.323;  2  Hill,  466;  18 
Johns.,  441;  Laws  1816,  p.  114.  sec.  2:  115,  sec.  2; 
Laws  1840,  p.  274,  sec.  10 ;  10  Wend.,  393 ;  1  Burr.,  447 ; 
«  Hill,  646 ;  Laws  1841,  p.  211,  sees.  3-7. 


NOTE.— 1.  Evidence— Presumption  in  favor  of  the 
performance  of  official  duty.  In  connection  with  the 
above  case  of  Doughty  v.  Hope,  see  its  affirmance, 
1  N.  Y.,  79 ;  Downing  v.  Rugar.  21  Wend.,  178 ;  M'Coy 
v.  Curtice,  9  Wend.,  17  ;  Yates  v.  Russell,  17  Johns., 
R;  Miller  v.  Oarlock,  8  Barb.,  153;  Tucker  v.  Ran- 
kin,  15  Barb,,  471. 

2.  Public  officers—  Execution  of  powers  vested  in 
several—  Whether  all  muxt  join.  See  M'Coy  v.  Curtice, 
«  Wend.,  17,  note ;  Crofoot  v.  Allen,  2  Wend.,  494. 
note. 
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ON  error  from  the  Supreme  Court.  Doughty 
sued  Hope  in  the  court  below  in  ejectment 
for  a  lot  of  land  in  the  City  of  N.  Y. ;  and  the 
cause  was  tried  before  Edmonds,  C.  Judge,  at 
the  N.  Y.  Circuit  in  October,  1846.  The  plaint 
iff  gave  in  evidence  an  ordinance  of  the  May- 
or and  Common  Council  of  the  City  of  N.  Y., 
passed  April  26.  1836,  for  setting  curb  and 
gutter  stones  in  125th  St.,  and  appointing 
Warner,  Gaines  and  Secor,  assessors,  to  make 
an  estimate  of  the  expense  of  conforming  to 
the  provisions  of  the  ordinance,  and  to  make  a 
just  and  equitable  assessment  thereof  among 
the  owners  and  occupants  of  the  houses  and 
lots  intended  to  be  benefited  thereby.  January 
28,  1837,  all  three  of  the  assessors  took  and 
subscribed  the  oath  for  the  proper  discharge 
of  their  duties.  In  September  following  an  es- 
timate and  assessment  was  returned,  which 
was  signed  by  Warner  and  Gaines,  two  of  the 
assessors;  and  by  which  the  lot  in  question  was 
assessed  to  Isaac  Adriance  for  the  sum  of 
$150.83.  April  4,  1838,  the  assessment  was 
confirmed  by  the  Common  Council.  June  20, 

1840,  the  lot  was  sold  to  the  plaintiff,  for  a 
term  of  800  *years;  and  June  20,  1842,  [*596 
a  lease  was  executed  to  the  plaintiff  in  pur- 
suance of  the  sale. 

The  plaintiff  called  Jacob  S.  Warner,  one  of 
the  assessors,  as  a  witness,  who  gave  evidence 
tending  to  show  that  Secor,  who  had  not  signed 
the  assessment,  met  with  the  other  assessors, 
and  agreed  with  them  in  the  principle  upon 
which  the  assessment  was  made.  On  cross-ex- 
amination, the  witness  gave  evidence  tending 
to  show  that  Secor  had  never  acted  with  the 
other  assessors  in  any  matter  relating  to  this 
assessment  beyond  taking  the  oath  of  office. 
The  plaintiff  objected  to  any  evidence  tending 
to  show  that  all  of  the  assessors  had  not  acted; 
but  the  objection  was  overruled. 

Prior  to  executing  the  lease,  a  redemption 
notice  was  published  in  a  N.  Y.  daily  paper, 
twice  in  each  week,  for  six  weeks  successively. 
The  publication  was  commenced  December  13, 

1841,  and  the  last  publication  was  made  Jan- 
uary 21,  1842. 

After  the  execution  of  the  lease,  and  Decem- 
ber 6,  1842,  a  notice  was  served  on  Adriance  in 
pursuance  of  the  Act  of  1841,  sections  3  to  7, 
inclusive.  Stat.  1841,  p.  211.  A  like  notice 
was  on  the  9th  day  of  the  same  month,  served 
on  the  defendant  in  this  suit,  who  was  in  the 
occupation  of  the  premises.  July  31,  1843,  the 
street  commissioner  gave  the  certificate  pro- 
vided for  by  the  7th  section  of  the  Act  of  1841. 

The  plaintiff  requested  the  judge  to  charge 
the  jury,  that  it  appearing  in  evidence  that  the 
assessors  had  all  taken  the  oath,  and  had 
adopted  the  principle  of  making  the  assess- 
ment, and  were  all  in  the  street  commissioners' 
office,  when  the  assessment  was  made,  though 
only  two  had  signed  the  report,  it  was  to  be  pre- 
sumed that  Secor,  who  did  not  sign  it,  met  and 
consulted  with  those  who  did  sign  the  report; 
and  that  such  presumption  would  not  be  re- 
butted by  any  impression  or  non-recollection 
of  the  witness,  Warner,  as  respects  himself,  or 
either  of  his  co-assessors.  The  judge  refused 
so  to  charge:  but  charged  the  jury  that  the 
legal  presumption  was,  that  the  assessors  had 
done  their  duty.  He  also  refused  to  charge, 
that  Secor  alone  could  prove  that  he  had  not 
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met  and  consulted  with  the  other  assessors. 
597*1  *And  he  left  it  to  the  jury  to  say  .from 
the  evidence,  whether  all  the  assessors  met  and 
consulted;  telling  them  that  the  presumption 
was,  that  all  had  acted. 

The  plainliff  requested  the  judge  to  charge 
the  jury  that  the  confirmation  of  the  report  of 
the  assessors  by  the  Common  Council  was 
binding  and  conclusive  upon  the  owner  and 
occupant  of  the  premises  in  question,  and  that 
it  was  wholly  unimportant  to  inquire  whether 
any  irregularities  had  occurred  in  the  proceed- 
ings of  the  assessors.  The  judge  refused  so  to 
charge,  and  instructed  the  jury  that  the  con- 
firmation was  not  so  final  and  conclusive  as  to 
preclude  the  defendant  from  inquiring  into 
the  report  of  the  assessors. 

The  judge  refused  to  charge  that  the  re- 
demption notice  was  sufficiently  published, 
and  charged  the  jury  that  the  six  weeks'  pub- 
lication should  have  been  completed  before 
the  commencement  of  the  last  six  months  of 
the  two  years  after  the  sale. 

The  judge  refused  to  charge  that  the  stat- 
utes on  this  subject  were  merely  directory. 

The  plaintiff  requested  the  judge  to  charge 
that  the  lease  was  conclusive  evidence  of  the 
regularity  of  the  sale,  and,  therefore,  the  de- 
fendant could  not  avail  himself  of  any  defect 
in  the  publication  of  the  redemption  notice. 
The  judge  refused  so  to  charge. 

The  plaintiff  also  requested  the  judge  to 
charge  that  the  street  commissioners'  certifi- 
cate given  under  the  Act  of  1841  precluded  the 
defendant  from  availing  himself  of  any  defect 
in  the  publication  of  the  redemption  notice. 
The  judge  refused  so  to  charge,  and  charged 
that  the  certificate  was  not  conclusive  evidence 
of  the  regularity  of  the  redemption  notice. 

On  all  of  these  points  there  were  exceptions 
by  the  plaintiff.  The  jury  found  a  verdict  for 
the  defendant ;  and  the  plaintiff  moved  the 
Supreme  Court  for  a  new  trial  on  a  bill  of  ex- 
ceptions. The  cause  was  argued  there  by  Mr. 
A.  Thompson,  for  the  plaintiff,  and  Messrs. 
R.  Mott  and  E.  Sandford,  for  the  defend- 
ant. The  motion  for  a  new  trial  was  denied, 
and  the  court  gave  judgment  for  the  defend- 
ant. An  opinion  to  the  following  effect  was 
delivered  by 

598*]  *Bronson,  Ch.  J.  The  prima  facie 
presumption  in  this  case  was  that  all  of  the 
assessors  met  and  consulted,  although  only 
two  of  them  signed  the  estimate  and  assess- 
ment. Doughty  v.  Hope,  3  Den.,  249.  But  the 
defendant  was  at  liberty  to  rebut  that  presump- 
tion by  showing  that  in  point  of  fact  the  third 
assessor  did  nothing  beyond  taking  the  oath 
of  office.  The  presumption  in  favor  of  the 
performance  of  official  duty  is  rarely,  if  ever, 
conclusive.  It  may  be  overthrown  by  proof. 
The  fact  that  Secor  did  not  act  might  as 
well  be  proved  by  Warner,  who  was  one  of  the 
assessors,  as  by  Secor  himself.  From  the  nat- 
ure of  the  case  the  one  must  have  been  about 
as  well  qualified  to  speak  on  the  subject  as  the 
other.  It  was  not  so  in  Downing  v.  Rugar,  21 
Wend.,  178,  nor  in  Williams  v.  E.  I.  Co.,  3 
East,  192,  on  which  the  plaintiff  relies.  And 
besides,  in  the  latter  case,  the  plaintiff  attempt- 
ed to  make  out  a  criminal  neglect  of  duty  by 
secondary  evidence,  while  in  the  case  before 
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us  the  omission  to  act  would  not  even  be  a, 
fault  on  the  part  of  Secor.  The  appointment 
by  the  Common  Council  imposed  no  duty 
upon  him ;  and  the  oath  which  he  took  was- 
not  a  promise  that  he  would  execute  the  trust,. 
but  only  an  obligation  that  he  would  act  fairly 
and  impartially  if  he  acted  at  all. 

But  still,  as  the  other  two  assessors  had  no 
lawful  authority  to  proceed  without  consult- 
ing Secor,  the  presumption  remains  that  he 
was  consulted.  The  evidence  which  the  de- 
fendant gave  to  overcome  that  presumption 
was  weak  and  inconclusive ;  and  had  there 
been  no  other  question  in  the  case,  I  think  the 
verdict  should  have  been  for  the  plaintiff.  But 
this  is  a  bill  of  exceptions,  and  we  have  noth- 
ing to  do  with  the  finding  of  the  jury. 

In  asking  the  judge  to  instruct  the  jury  con- 
cerning the  force  of  the  evidence  which  had 
been  given  to  rebut  the  presumption,  the 
plaintiff  assumed  that  all  of  the  assessors  were 
in  the  street  commissioners'  office  when  the  as- 
sessment was  made,  though  the  report  was 
only  signed  by  two  of  them.  This  was  assum- 
ing too  much.  The  evidence  only  went  to 
show  that  the  assessors  were  all  clerks  in  the 
street  commissioners' office  at  *the  time,[*599> 
and  not  that  they  were  actually  in  the  office 
when  the  assessment  was  made.  A  request 
for  instructions  to  a  jury  should  either  rest 
upon  undisputed  facts  or"  a  hypothetical  case. 
If  the  proposition  which  the  party  submits  be 
not  right  in  all  its  parts,  both  as  to  fact  and 
law,  the  judge  may  refuse  to  give  the  instruc- 
tion which  is  asked  ;  and  he  may  do  so  with- 
out any  qualification. 

The  jury  have  found  that  only  two  of  the 
assessors  acted,  and  that  the  third  was  not. 
consulted.  If  there  be  not  something  to  ob- 
viate this  difficulty,  it  is  fatal  to  the  proceed- 
ings. The  plaintiff  insists  that  the  ratification! 
of  the  estimate  and  assessment  by  the  Common 
Council  precludes  all  inquiry  concerning  the 
acts  of  the  assessors.  The  statute  provides- 
that  the  assessors,  after  having  made  the  esti- 
mate and  assessment,  shall  certify  the  same  in 
writing  to  the  Common  Council ;  and  the  esti- 
mate and  assessment,  being  ratified  by  the 
Common  Council,  shall  be  binding  and  con- 
clusive upon  the  owners  and  occupants  of  the 
lots  assessed.  2  R.  L.,  407,  sec.  175.  It  is  not 
the  ratification  which  is  binding  and  conclu- 
sive, but  the  estimate  and  assessment  when 
ratified.  And  it  is  only  when  an  assessment 
has  been  first  duly  made  that  the  Common 
Council  has  the  power  of  ratification.  Void 
things  are  as  no  things ;  and  there  never  was- 
any  assessment  to  be  ratified.  The  Common 
Council  cannot  itself  make  the  assessment ;  it 
can  only  cause  the  thing  to  be  done  by  sworn 
assessors.  The  power  of  ratification  carries 
with  it  the  authority  to  set  aside  a  regular  as- 
sessment, when  not  made  upon  just  principles. 
But  it  does  not  include  an  authority  to  legalize 
an  irregular  and  void  assessment.  As  there 
was  nothing  to  be  ratified,  the  act  of  ratifica- 
tion was  itself  a  nullity.  But  if  that  act  was- 
good  so  far  as  it  goes.'it  would  only  be  one  of 
several  necessary  links  in  the  plaintiff's  chain 
of  title ;  and  it  is  a  well  established  rule  in  re- 
lation to  these  statute  powers  to  transfer  the 
title  to  lands  without  the  consent  of  the  owner 
that  the  authority  must  be  strictly  pursued 
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from  the  beginning  to  the  end.  If  any  mate- 
rial link  in  the  chain  be  wanting,  the  whole 
proceeding  will  fall  to  the  ground.  Sharp  v. 
Speir  and  Sharp  v.  Johnson,  4  Hill,  86. 92.  The 
6OO*J  case  of  Striker  v.  Kelly,  *1  Hill,  9,  as 
it  stands  corrected  by  the  Court  of  Errors,  2 
Den.,  323,  does  not  controvert  this  doctrine, 
but  goes  to  confirm  it. 

The  Common  Council  was  at  liberty  to  pre- 
sume that  the  third  assessor  had  been  consult- 
ed, and  to  act  upon  that  presumption.  But  it 
was  at  the  peril  of  having  the  act  come  to 
nothing  if  it  turned  out  that  the  presumption 
was  not  well  founded.  A  fact  inferred  from 
other  facts  is  of  no  more  force  than  it  is  when 
made  out  by  other  prima  facie  evidence.  If 
the  names  of  all  the  assessors  had  been  affixed 
to  the  assessment,  and  the  Common  Council 
had  acted  upon  that  evidence  that  all  had 
united,  the  defendant  would  still  have  been  at 
liberty  to  show  that  the  report  was  a  forgery 
as  to  one  or  more  of  the  assessors  ;  and  on 
making  such  proof  the  whole  proceeding  would 
be  overthrown.  Graves  v.  Otis,  2  Hill,  466 ; 
Sharp  v.  Speir,  4  Hill,  76,  88.  In  Jackson  v. 
Morse,  18  Johns.,  441,  there  was  a  regular  re- 
turn of  unpaid  taxes,  upon  which  the  Comp- 
troller acted,  and  sold  and  conveyed  the  land 
Eursuant  to  the  authority  vested  in  him  by 
iw.  The  statute  declared  that  the  convey- 
ance should  vest  in  the  purchaser  an  absolute 
estate  in  fee  simple,  and  should  also  be  con- 
clusive evidence  that  the  sale  was  regular  ac- 
cording to  the  provisions  of  the  Act.  And 
yet  the  owner  of  the  land  was  allowed  to  im- 
peach the  return  on  which  the  Comptroller  had 
acted  by  showing  that  the  taxes  had  in  fact 
been  paid  prior  to  the  return.  And  thus  what 
was  apparently  a  good  authority  to  sell  and  a 
valid  title  in  the  purchaser  were  overthrown. 

The  ratification  by  the  Common  Council  has 
not  the  force  of  a  judgment  of  a  court  of 
record. 

The  next  question  is  upon  the  sufficiency  of 
the  redemption  notice.  Had  the  assessment 
been  regular,  it  would  be  a  lien  upon  the  land. 
2  R.  L.,  420,  sec.  186.  By  the  Act  of  1816.  the 
corporation  is  authorized  in  such  cases  to  sell 
a  term  of  years  in  the  land  for  the  payment  of 
the  assessment;  and  a  certificate  is  to  be  given 
to  the  purchaser  stating,  among  other  things, 
when  he  will  be  entitled  to  a  lease  ;  which  is 
two  years  from  the  date  of  the  certificate,  pro- 
vided the  land  is  not  redeemed  in  the  mean- 
time. Stat.,1816,  p.  114,  sec.  2.  It  is  further  pro- 
60 1*J  vided  by  the  *same  statute,  as  amended 
by  the  Act  of  1840.  Stat.,  1840,  p.  274,  sec.  10, 
that  the  corporation  shall,  at  least  six  months 
before  the  expiration  of  two  years  after  any 
such  sale,  cause  an  advertisement  to  be  pub- 
lished twice  in  each  week,  for  six  weeks  suc- 
cessively, in  one  daily  newspaper  printed  and 
published  in  the  City  of  N.  Y.,  that  unless  the 
lands  sold  be  redeemed  by  a  certain  day,  they 
will  be  conveyed  to  the  purchaser.  The  cir- 
cuit judge  was  right  in  holding,  that  the  six 
weeks'  publication  should  have  been  completed 
before  the  commencement  of  the  last  six 
months  of  the  two  years  after  the  sale,  which 
is  allowed  for  redeeming.  A  slight  transposi- 
tion of  the  different  members  of  the  sentence, 
omitting  that  which  is  not  material  to  the 
question,  will  render  this  quite  evident.  "The 
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corporation  shall  cause  an  advertisement  to  be 
published  for  six  weeks  successively,  at  least 
six  months  before  the  expiration  of  the  two- 
years."  The  whole  publication  must  be  ended 
before  the  last  six  months  begin.  In  this  case, 
the  publication  of  the  six  weeks  notice  was 
commenced  a  few  days  before  the  beginning 
of  the  last  six  months  of  the  two  years  ;  but 
the  publication  was  not  concluded  until  more 
than  one  month  of  the  last  six  months  had 
elapsed.  This  was  not  a  compliance  with  the 
requirement  of  the  statute.  Although  this 
question  might  have  been  made  in  People  v. 
Mayor  of  N.  Y.,  10  Wend.,  393,  it  was  neither 
made  by  the  counsel,  nor  decided  by  the  court. 

The  publication  is  an  important  step  in  the 
process  by  which  the  title  is  to  be  transferred; 
and  the  doctrine  in  this  class  of  cases  is,  that 
the  authority  must  be  strictly  pursued,  or  the 
title  will  not  pass  Sharp  v.  Speir,  4  Hill,  86; 
Striker  v.  Kelly,  7 Id.,  25.  The  object  of  re- 
quiring the  publication  was  to  get  notice  of 
the  sale  to  the  owner  in  time  to  save  his  land. 
He  has  two  years  after  the  sale  to  redeem;  and 
as  we  read  the  statute,  the  publication  must  be 
completed  within  the  first  eighteen  months  of 
the  two  years.  Notice  is  of  the  essence  of  the 
things  required  to  be  done  ;  1  Burr.,  447;  and 
we  cannot,  therefore,  hold,  that  the  statute  is 
merely  directory,  and  may  be  disregarded. 
Statutes  requiring  public  officers  to  do  an  act 
within  a  certain  time  are  sometimes  construed 
as  being  only  directory,  and  *the  act  [*6O2 
may  be  done  at  a  later  period,  provided  no  one 
can  be  injured  by  the  delay.  Gale  v.  Mead,  2- 
Den.,  160.  In  this  case,  if  the  statute  had 
been,  that  the  publication  should  be  made  with- 
in the  first  eighteen  months,  and  that  the  own- 
er should  have  six  months  to  redeem  after  the 
publication  had  been  made,  it  may  be  that  a 
notice  after  the  expiration  of  the  eighteen 
months  would  be  sufficient.  The  owner  would 
not  be  injured;  for  he  would  still  have  six 
months  after  the  notice.  But  not  so  here.  He 
must  redeem  within  two  years  after  the  sale  ; 
and  if  the  publication  is  not  made  in  time,  the 
owner  loses  a  part  of  the  six  months'  notice  to- 
which  he  is  entitled. 

When  the  time  and  place  for  holding  the  an- 
nual school  district  meeting  has  been  fixed  by 
the  district,  the  thing  must  'be  known  to  all 
the  voters  ;  and  the  omission  of  the  clerk  to 
post  a  further  notice,  as  the  statute  directs,  has 
been  held  not  to  be  fatal  to  the  proceedings. 
Marchant  v.  Langworthy,  6  Hill,  646.(a)  And 
where  a  corporation  is  required  by  statute  to- 
do  an  act  in  a  particular  way,  as  by  calling  the 
ayes  and  noes,  it  has  been  held  that  the  act  is 
the  essential  thing,  and  as  to  the  manner  of  do- 
ing it,  the  statute  is  merely  directory.  Striker 
v.  Kelly,  7  Hill,  9.  But  it  was  held  in  that 
case,  p.  26,  that  the  publication  of  the  redemp- 
tion notice  was  essential  to  the  validity  of  the 
purchaser's  title.  And  in  People  v.  Mayor  of 
N.  Y.,  10  Wend.,  893,  the  point  was  decided, 
that  this  statute  is  not  to  be  construed  as  di- 
rectory merely;  but  the  notice  must  be  given, 
or  the  title  of  the  owner  will  not  be  devested. 

The  statute  declares,  that  the  lease  "  shall  be 

conclusive  evidence  that  the  sale  was  regular, 

according  to  the  provisions  of  this  Act."  Stat. 

1816,  p.  115,  sec.  2.    Although  the  redemption 

(a)  Affirmed  in  error,  ante,  p.  526. 

m 


COURT  OF  APPEALS,  STATE  op  NEW  YORK. 


1847 


notice  is  one  of  the  several  things  which  are  es- 
sential to  a  complete  transfer  of  the  title,  it  is 
evident,  on  reading  the  whole  section,  that  by 
"  the  sale"  the  Legislature  had  reference  to  the 
auction  at  which  the  incipient  right  of  the  pur- 
chaser was  acquired;  and  not  to  all  the  steps 
6O3*]  by  which  that  right  became  *perfect. 
The  redemption  notice  is  no  more  a  part  of  the 
sale,  than  is  an  unpaid  assessment,  or  an  affi- 
davit of  the  collector  that  the  money  has  been 
•demanded  without  effect.  And  according  to 
my  dissenting  opinion  in  Striker  v.  Kelly,  1 
Hill,  28,  which  opinion  has  in  that  particular 
been  confirmed  by  the  Court  for  the  Correction 
of  Errors,  2  Den.,  323,  the  lease  does  not 
prove  that  there  was  a  proper  affidavit  by  the 
the  collector;  but  that  fact  must  be  shown  by 
the  purchaser  or  his  claim  to  the  property  can- 
not prevail.  And  besides,  the  precise  point 
was  ruled  by  this  court  in  that  case,  7  Hill, 
26,  that  the  lease  does  not  prove  the  publica- 
tion of  the  redemption  notice.  And  in  the  case 
which  has  already  been  mentioned  of  the 
comptroller's  deed,  Jacksonv.  Morse,~\.8  Johns., 
441,  the  statute  has  the  very  same  words  as 
those  we  are  now  considering;  and  yet  it  was 
held,  that  the  deed  gave  no  title  where  the 
taxes  had  been  paid  prior  to  the  sale.  The 
lease  proves,  that  the  proceedings  at  the  auc- 
tion were  regular,  and  perhaps  it  also  proves 
that  due  notice  of  the  auction  was  given.  But 
the  fact  that  proper  notice  to  redeem  was  giv- 
en after  the  auction  must  be  made  out  by  oth- 
er evidence  than  the  lease. 

After  the  lease  has  been  executed,  another 
notice  must  be  served  on  the  occupant,  and  the 
person  who  was  last  assessed  as  owner  of  the 
land,  giving  a  further  term  of  six  months  to 
redeem,  by  paying  the  money  to  the  street 
commissioner  for  the  use  of  the  grantee;  and 
on  filing  an  affidavit  with  the  street  commis- 
sioner of  the  due  service  of  the  notice,  that  of- 
ficer, if  the  money  is  not  paid  within  the  six 
months,  gives  a  certificate  of  that  fact,  and 
the  conveyance  thereupon  becomes  absolute; 
And  the  occupant  and  all  others  are  barred  of 
all  right  and  title  to  the  property  for  the  term 
of  years  which  has  been  conveyed.  Stat.  1841, 
p.  211,  sees.  3-7.  This  notice,  and  the  certifi- 
cate of  the  street  commissioner  were  duly  giv- 
en in  this  case.  But  I  see  no  principle  upon 
which  the  regularity  of  that  proceeding  can 
be  allowed  to  help  out  the  defect  in  the  redemp- 
tion notice  which  preceded  the  giving  of  the 
lease.  The  owner  of  the  land  was  entitled  to 
both  notices;  and  until  both  have  been  regu- 
larly given,  his  title  is  not  devested. 
<5O4*]  *We  see  no  error  in  any  of  the  sever- 
al decisions  which  were  made  by  the  circuit 
judge. 

The  plaintiff  having  brought  error,  the 
•cause  was  argued  by  counsel  in  the  Court  of 
Appeals,  and  after  taking  time  for  delibera- 
tion, that  court  affirmed  ihe  judgment  of  the  Su- 
preme Court. 

Affirming— 3  Denio.  249. 

Affirmed— How.  Cas.,  209 :  1  N.  Y.,  79. 

Official  duty— Presumption  of  performance  of.  Cited 
in— 46  N.  Y.,  115,  n. ;  59  Barb..  486. 

Estimate  and  assessment— Necessity  for  all  assessors 
to  meet  and  act— Presumption  in  favor  of.  Cited  in 
—11  N.  Y..  571 :  85  N.  Y.,  312;  15  Barb.,  480 ;  31  Barb., 
313  ;  31  How.  Pr.,  29;  1  Abb.  N.  8.,  451. 

Assessment— Ratification  of.  Cited  in— 85  N.  Y.. 
312 ;  44  Barb.,  53 :  19  Abb.  Pr.,  145 ;  36  N.  J.  L.,  193. 
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Request  to  judge  to  instruct  jury— Incorrect  propo- 
sition—Refusal of  judge.  Cited  in— 3  Keyes,  586  •  3 
Trans.  App.,  138 ;  36  Barb..  443 ;  6  Bos.,  153. 

Statutory  authority  to  take  private  property— Must 
be  strictly  pursued.  Distinguished— 38  N.  Y.,  318. 

Cited  in-46  N.  Y.,  115,  n..  71  N.  Y., 312 ;  27  Am. 
Rep.,  48 ;  59  Barb.,  486 ;  2  Duer,  18. 

Tax  sale— Redemption  notice.  Reviewed-31  N.  J. 
L..  150. 

Cited  in— 47  N.  Y.,  459 ;  23  Ind.,  34. 

Lease  or  deed  given  upon  tax  sale— Conclusiveness 
of,  as  to  regularity.    Cited  in— 2  N.  Y.,  69 ;  53  N  Y 
434 ;  9  Barb.,  411 ;  38  Barb.,  73 ;  42  Mo.,  168  ;  29  Iowa 
356 ;  4  Am.  Rep.,  230. 

Also  cited  in— 43  N.  Y.,  298. 


PLATT  v.  CATHELL. 

Action  of  Covenant — Pleading— Execution  of 
Charter-Party  by  Agent  — When  Deed,  of 
Agent. 

In  an  action  on  a  covenant  alleged  to  have  been 
executed  by  the  defendant,  a  plea  alleging  that  a 
third  person  named,  executed  the  covenant  by  the 
defendant  as  his  agent,  is  bad. 

A  charter-party  purporting  to  be  made  between 
the  master  of  the  vessel,  of  the  first  part,  "  and  M. 
P.,  agent  for  J.  C.  &  M.  S.,  of  the  second  part,"  and 
signed  and  sealed  by  the  master  and  by  M.  P.,  with 
the  addition  of  "  agent  "  is  the  deed  of  M.  P. 

The  rule  would  be  the  same,  though  it  were 
proved  that  J.  C.  &  M.  8.  had  by  letter  requested  M. 
P.  to  engage  the  vessel,  and  had,  in  the  same  man- 
ner, ratified  the  contract  after  M.  P.  had  executed 
the  charter-party. 

Proof  that  J.  C.  &  M.  8.  loaded  the  vessel,  and  were 
alone  concerned  in  the  voyage,  would  not  relieve 
M.  P.  from  his  liability  on  the  charter-party. 

AN  error  from  the  Supreme  Court  to  review 
\J  a  judgment  of  that  court  affirming  a  judg- 
ment of  the  Superior  Court  of  the  City  of  N. 
Y.  Cathell  sued  Platt  in  the  Superior  Court 
in  covenant  on  a  charter-party  of  affreight- 
ment, by  which,  as  the  declaration  alleged,  the 
plaintiff,  as  master  and  agent  of  the  schooner 
Sage,  chartered  that  vessel  to  the  defendant  for  a 
voyage fromNewbern.N.  C.,to  Barbadoes;  and 
the  defendant  covenanted  to  furnish  for  her  a 
cargo  of  lumber,  and  to  pay  freight  thereon  at 
a  certain  price  per  thousand,  etc.  The  declara- 
tion alleged  the  lading  of  the  vessel  by  the  de- 
fendant, and  the  performance  of  the  voyage; 
and  assigned  a  breach  in  the  non-payment  of 
freight  according  to  the  covenant.  The  de- 
fendant pleaded:  1.  Non  est  factum;  2.  That 
the  charter  party  was  made  and  executed  by 
J.  C.  Stevenson  &  M.  Stevenson,  by  the  name 
and  description  of  J.  C.  &  M.  Stevenson  of 
Newbern,  by  the  defendant  as  their  agent;  that 
*it  was  executed  by  the  defendant  in  [*6O5 
his  capacity  as  agent  for  the  said  J.  C.  &  M. 
Stevenson,  and  not  otherwise,  or  in  any  other 
character  or  capacity.  Averment  that  the  de- 
fendant was  fully  authorized  so  to  execute  the 
same,  and  that  his  execution  thereof  has  been 
confirmed  by  the  said  J.  C.  &  M.  Stevenson 
since  the  execution  thereof.  Verification.  De- 
murrer and  joinder.  The  Superior  Court  gave 
judgment  for  the  plaintiff  upon  the  demurrer. 
On  the  trial  of  the  issue  of  fact,  the  charter- 
party  was  proved  and  given  in  evidence  on  the 
part  of  the  plaintiff.  It  commenced  as  follows: 
"This  charter-party,  made  and  concluded 


NOTK.— Principal  and  agent — Liability  of  agent  on 
contracts  made  by  him.  See  Stone  v.  Wood,  7  Cow., 
453,  note ;  Taft  v.  Brewster,  9  Johns.,  334,  note. 
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upon  in  the  City  of  New  York,  on,  etc.,  be- 
tween J.  D.  Cathell,  master  and  agent  of  the 
schooner  Sage,  of  Vienna,  of  the  burthen,  etc., 
of  the  first  part,  and  Medad  Platt  [the  defend- 
ant] of  the  City  of  New  York,  agent  for  J.  C. 
<fe  M.  Stevenson,  of  the  second  part,  witness- 
eth,"  etc.  In  subsequent  parts  of  the  instru- 
ment, the  words  "  parties  of  the  second  part " 
were  several  times  used.  The  conclusion  and 
signatures  were  as  follows :  '  'In  witness  where- 
of the  said  parties  have  hereunto  interchange- 
ably set  their  hands  and  seals,  the  day  and 
year  first  above  written.  J.  D.  Cathell,  agent, 
[L.  s.J  Medad  Platt,  agent,  [L.  s.]"  It  ap- 
peared that  the  vessel  was  loaded  at  Newbern 
by  the  Messrs.  Stevenson,  who  put  a  super- 
cargo on  board,  who  gave  the  necessary  direc- 
tions, and  finally  soldlhe  cargo  at  the  outward 
bound  port,  and  purchased  a  return  cargo. 
The  defendant  moved  for  a  nonsuit  on  the 
grounds:  1.  That  the  proof  did  not  support 
the  declaration,  the  vessel  having  been  laden 
by  the  Stevensons  and  not  by  the  defendant; 
2.  That  the  charter-party  was  not  the  defend- 
ant's deed;  and  3.  That  the  plaintiffs  had 
treated  the  Stevensons  as  the  parties  interested 
in  chartering  the  vessel,  and  could  not  now 
hold  the  defendant  liable.  The  motion  was 
overruled,  and  the  defendant  excepted.  The 
defendant  gave  in  evidence  two  letters  from  J. 
C.  &  M.  Stevenson  to  himself,  the  first  direct- 
ing him  to  engage  a  vessel  for  them,  and  the 
other  approving  of  what  he  had  done,  after 
the  charter-party  was  executed.  The  court 
charged  that  the  charter-party  was  the  defend- 
ant's deed,  and  the  defendant  again  excepted. 
Verdict  and  judgment  for  the  plaintiff.  The 
6O6*]  defendant  *brought  error  to  the  Su- 
preme Court,  where  the  cause  was  argued  by 
Mr.  A.  C.  Bradley,  for  the  plaintiff  in  error, 
and  by  Mr.  D.  Lord,  for  the  defendant  in  er- 
ror. That  court  affirmed  the  judgment  of  the 
Superior  Court,  the  opinion  being  delivered  in 
the  following  terms  by, 

Beardsley,  J.  The  charter-party  is  de- 
clared on  as  the  deed  of  the  defendant,  made 
by  himself  as  the  party  of  the  second  part 
therein  named,  and  sealed  with  his  seal.  It  is 
no  answer  to  such  a  cause  of  action  to  say,  as 
the  plea  demurred  to  does,  that  the  Stevensons 
made  and  executed  said  charter-party  by  the 
defendant  as  their  agent — that  it  was  executed 
by  the  defendant  in  his  capacity  as  such  agent, 
and  not  otherwise,  he  having  full  power  and 
authority  for  that  purpose.  Granting  that  this 
authority  existed,  and  that  the  defendant,  in 
what  he  did,  intended  to  act  as  agent,  and  to 
bind  his  principals  only,  and  not  himself,  still, 
being  named  in  the  covenant  as  the  party  of 
the  second  part,  and  having  duly  executed 
it  by  affixing  his  own  seal,  he  is  personally 
bound  thereby,  whatever  his  authority  or  his 
intention  may  have  been.  And  if,  as  this  plea 
asserts,  the  charter-party,  as  originally  exe- 
cuted or  by  subsequent  adoption,  was  the  deed 
of  the  Stevensons,  this  could  not  aid  the  de- 
fendant. According  to  the  declaration  it  was 
his  deed;  if  others  also  were  bound,  that  would 
not  cancel  his  liability.  Nor  will  the  law  al- 
low him  to  say  that  a  covenant  executed  by 
himself  and  as  his  own  deed,  does  not  bind  him 
because  he  was  then  acting  as  agent,  and  had 
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ample  authority  to  bind  his  principals.  The 
manner  of  the  execution  of  the  covenant  shows 
that  the  principals  were  not  bound,  but  that 
he  was.  At  best,  this  plea  is  but  an  argument- 
ative non  est  factum,  which  admits  that  the 
defendant  was  named  as  a  party  to  the  deed, 
and  that  he  sealed  it  with  his  own  seal,  while, 
at  the  same  time,  the  plea  insists  he  is  not  per- 
sonally bound  by  his  own  act,  because  he  was 
at  that  time  agent  for  others,  and  what  he  did 
was  done  in  the  capacity  of  agent,  and  with 
competent  power  to  bind  his  principals.  Ad- 
mit all  this  to  be  true,  and  the  defendant  is  still 
bound.  He  is  named  as  the  party,  and  as  such 
he  seals  and  executes  the  deed.  *Upon  [*6O7 
these  facts  the  law  holds  it  to  be  his  personal 
act  and  obligation,  whatever  his  intention  or 
his  authority  from  other  persons  may  have 
been.  The  demurrer  to  this  plea  was  well 
taken. 

Nor  can  either  of  the  exceptions  taken  on 
the  trial  of  the  cause  be  sustained.  In  law,  the 
charter-party  given  in  evidence  was  the  de- 
fendant's deed,  and  not  that  of  the  Steven- 
sons.  Very  probably  it  may  have  been  in- 
tended by  the  scrivener  who  prepared  the 
charter-party,  to  bind  the  Stevensons,  and  not 
the  defendant,  but  he  failed  in  his  object. 
As  executed,  the  Stevensons  are  not  bound 
by  it,  but  the  defendant  is.  The  schooner 
was  chartered  by  him;  he  bound  himself  to 
furnish  freight  and  to  pay  as  is  stipulated. 
This  being  the  construction  and  legal  effect  of 
the  charter-party,  it  is  quite  obvious  that  the 
objections  taken  on  the  trial  by  the  defendant's 
counsel,  were  properly  disposed  of  by  the  court. 
The  defendant  was  bound  by  the  charter-party, 
and  the  action  was  well  brought  against  him. 
The  judgment  should  be  affirmed. 

At  the  close  of  the  argument  in  the  Court  of 
Appeals,  the  judgment  of  the  Supreme  Court  was 
affirmed. 

Affirmed— How.  Cas.,  230. 
Cited  in-4  Barb.,  277. 


SPEAR  ET  AL.  v.  WARDELL  ET  AL. 

Act  to  Abolish  Imprisonment  for  Debt,  etc. — 
Assignment,  When  Void  as  to  Prosecuting 
Creditor. 

Where  a  debtor  prosecuted  by  warrant  pursuant 
to  the  3d  and  subsequent  sections  of  the  Act  "  to 
Abolish  Imprisonment  for  Debt  and  to  Punish 
Fraudulent  Debtors,"  Stat.  1831,  p.  396,  is  adjudged 
guilty  of  the  facts  alleged  in  the  affidavit  upon 
which  the  warrant  issued,  and  thereupon,  to  procure 
his  discharge,  presents  an  inventory  and  makes  an 
assignment  according  to  the  3d  subdivision  of  the 
10th  section  of  the  Act ;  the  prosecuting  creditor  is 
entitled  to  priority  of  payment  out  of  the  property 
assigned  over  the  general  creditors  of  the  debtor. 

And  a  voluntary  assignment  by  the  debtor  for  the 
benefit  of  all  his  creditors  without  preference,  made 
after  his  arrest  and  before  the  adjudication,  is  a 
fraud  upon  the  Act  and  is  void  as  against  the  pros- 
ecuting creditor. 

A  PPEAL  from  an  order  of  the  Court  of  Chan- 
xi.  eery.  The  complainants  being  judgment 
creditors  of  C.  and  C.  E.  Wardell,  November 
*5,  1846,  called  on  and  requested  them  [*6O8 
to  apply  certain  notes  and  evidences  of  debt  of 
which  they  were  possessed  to  the  payment  of 
the  judgment,  which  they  refused  to  do.  The 
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complainants.upon  a^i  affidavit  of  such  request 
and  refusal,  immediately  procured  a  warrant 
to  be  issued  against  the  judgment  debtors,  pur- 
suant to  the  Act  to  Abolish  Imprisonment  for 
Debt,  etc.  Stat.  1831,  p.  396,  sec.  4,  sub.  2  ; 
upon  which  they  were  brought  before  the  judge 
who  issued  it ;  who,  after  several  adjourn- 
ments, on  the  28th  day  of  the  same  month  de- 
cided that  the  allegations  contained  in  the  af- 
fidavit were  substantiated,  and  that  the  debt- 
ors should  be  committed  pursuant  to  the  Act. 
After  the  arrest  upon  the  warrant,  and  before 
the  adjudication,  the  debtors  made  a  general 
assignment  of  their  property  to  H.  B.  Wardell, 
as  a  trustee  for  the  benefit  of  all  their  cred- 
itors—the proceeds  to  be  distributed  ratably 
among  them.  After  the  adjudication,  they 
presented  to  the  judge  an  inventory  of  their 
estate  and  an  account  of  their  creditors,  and 
prayed  that  their  property  might  be  assigned, 
and  they  be  discharged  according  to  the  3d 
subdivision  of  the  10th  section  of  the  Act.  The 
complainants  opposed  this  application,  but  the 
judge  directed  an  assignment  to  be  made  to  S. 
P.  Nash;  which  being  executed  and  certified 
according  to  the  statute,  he  granted  a  dis- 
charge. The  complainants,  though  they  had 
not  taken  out  execution  on  their  judgment, 
then  filed  their  bill  in  this  cause  against  the 
judgment  debtors,  and  H.  B.  Wardell,  the  vol- 
untary assignee,  to  reach  the  assigned  property 
in  his  hands  and  have  it  applied  to  the  pay- 
ment of  their  debt.  An  injunction  having 
been  issued  against  H.  B.  Wardell,  he  applied 
on  motion  to  have  it  dissolved;  and  the  com- 
plainants at  the  same  time  moved  for  the  ap- 
pointment of  a  receiver.  The  motions  came 
on  at  the  same  time,  and  were  argued  by  Mr. 
S.  P.  Nash,  for  the  complainants,  and  Mr. 
H.  F.  Clark,  for  the  defendants. 

The  Charicellor  being  of  opinion  that  the  com- 
plainants had  not  secured  a  right  to  a  priority 
of  payment,  and  that  the  assignment  made 
pursuant  to  the  application  of  the  debtors,  af- 
ter the  adjudication  upon  the  warrant,  to  Mr. 
Nash,  vested  the  property  which  passed  by 
that  assignment  in  him  as  a  trustee  for  all  the 
6O9*J  *creditors  of  the  assignors,  ratably, 
and  not  for  the  benefit  of  the  complainants  ex- 
clusively, nor  even  for  that  portion  of  his  cred- 
itors who  were  in  a  situation  to  sue  out  war- 
rants against  him,  made  an  order  dissolving 
the  injunction  and  denied  the  motion  for  a  re- 
ceiver. For  his  opinion  delivered  on  that  oc- 
casion, see  the  report  of  the  case  in  1  Barbour, 
Ch.,  290.  From  this  order  the  complainants 
appealed. 

The  cause  having  been  argued  in  the  Court 
of  Appeals,  that  court,  holding  that  by  the 
true  construction  of  the  provisions  of  the  Act 
under  consideration,  the  complainants,  in  con- 
sequence of  their  proceedings,  had  acquired  a 
right  to  priority  of  payment  out  of  the  assets 
of  the  debtors,  and  that  the  voluntary  assign- 
ment to  H.  B.  Wardell  was  a  fraud  upon  that 
statute,  reversed  the  order  of  the  Chancellor 
which  had  been  appealed  from. 
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An  appeal  to  the  Court  of  Appeals  cannot  be  tak- 
en from  a  decree  or  order  made  In  a  cause  in  equi- 
ty at  a  special  term  of  the  Supreme  Court. 

A  PPEAL,  by  the  complainant,  from  an  in- 
jflL  terlocutory  order  made  in  this  cause,  in 
equity,  at  a  special  term  of  the  Supreme  Court 
created  by  the  present  Constitution,  held  in  the 
City  of  N.  Y. ,  before  Mr.  J.  Edmonds. 

The  appeal  coming  on  to  be  heard,  it  was 
objected  on  the  part  of  the  defendants,  that  an 
appeal  to  this  court  could  not  be  taken  from 
an  order  or  decree  made  at  a  special  term. 
Const.,  art.  6,  sec.  6;  Stat.  1847,  p.  321,  sees. 
8,  10;  Id.,  p.  322,  sec.  11;  Id.,  325,  sec.  20. 
The  party  against  whom  a  decree  or  order  is 
made  at  a  special  term,  it  was  said,  should  ap- 
ply at  a  general  term  for  a  rehearing,  pursuant 
to  the  20th  section  of  the  Judiciary  Act,  upon 
all  the  papers  used  at  the  hearing.  Should  a 
rehearing  be  denied,  an  appeal  from  that  de- 
termination would  lie, which  would  involve  the 
merits  of  the  decree  made  at  the  special  term. 

For  the  complainant  it  was  insisted  that  the 
granting  a  rehearing  was  to  a  considerable  ex- 
tent a  matter  of  discretion,  and  *that  [*61O 
if  an  appeal  would  not  lie  from  such  a  decis- 
ion as  that  under  consideration,  the  right  of 
review  would  be  practically  denied  in  a  large 
class  of  cases. 

The  court,  after  time  taken  for  considera- 
tion, held  that  no  appeal  could  be  taken  to  this 
court  from  an  order  or  decree  in  equity  made 
at  a  special  term  of  the  Supreme  Court,  and 
thereupon  the  appeal  was  dismissed. 


In  the  following  cases  the  judgments  of  the 
Supreme  Court  were  affirmed: 
Spencer  v.  Halsted,  reported  in  1  Denio,  606 
Graves  et  al.  v.  McKeon,  2  Id.,  -  (a)639 
Coddington  v.  Davis,rep.  in  this  vol.,ante,p.  16 
The  People  v.  Adams,  190 

The  People  ®.  Charles, 
Delamater  v.  Pierce,  315 

In  the  following  cases,  decrees  of  the  Court 
of  Chancery  were  affirmed: 

Frazer  v.  Western  et  al. ,  reported  in  1  Barb. 
Ch.,  220. 

Moehring  v.  Mitchell,  Public  Admr.,  etc., 
Id.,  264. 

McCosker  v.  Brady  et  al. ,  Id. ,  329. 

Hoes  et  al.  v.  Van  Hoesen,  Id. ,  379. 

Partridge  v.  Menck  et  al.,  2  Id.,  101. 

In  the  following  case  the  decree  of  the  Court 
of  Chancery  was  reversed: 

Dias  et  al.  v.  Bouchaud.  Exr.,  etc.,  and  the 
United  States,  reported  in  10  Paige,  445. 

(a)  The  judgment  of  the  Supreme  Court  was  af- 
firmed in  this  case,  on  the  ground  that  the  declara- 
tion in  the  justice's  court  was  in  trespass  de  bonis 
asportatis,  and  not  for  trespass  on  lands.  Taking 
that  view  of  the  case,  as  the  Court  of  Appeals  did, 
the  question  of  jurisdiction  decided  by  the  Supreme 
Court  did  not  arise. 
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9*]      *FREEMAN  t>.  THE  PEOPLE. 

Insanity  of  Criminal — Preliminary  Trial  to  De- 
termine Question  of— Practice — Challenge  of 
Juroi's — Error  in  Instructions  of  the  Court  as 
to  the  Issue — Defective  Verdict — Test  of  In- 
sanity wTien  Set  l}p  to  Prevent  Trial — As  a  De- 
fense to  Indictment — Evidence — Of  Insanity  at 
Time  of  Trial,  Admissible — Bill  of  Exceptions 
Does  Not  Lie  to  Review  Trial  of  Collateral  Issue. 

The  common  law,  as  well  as  the  Statute,  2  R.  S., 
697.  sec.  2,  forbids  the  trial,  the  sentencing,  or  the 
punishment  of  an  insane  person  for  a  crime,  while 
be  continues  in  that  state. 

But  one  capable  of  rightly  comprehending  his  own 
condition  in  reference  to  the  proceeding-  against 
him,  and  of  conducting  his  defense  in  a  rational 
manner,  is  not  insane  within  the  meaning  of  the 
rule,  though  on  some  other  subjects  his  mind  may 
be  deranged. 

Where  insanity  in  a  person  indicted  is  alleged  or 
suspected,  the  most  discreet  and  proper  method  of 
determining  the  question  in  an  important  case,  is  a 
trial  by  jury ;  but  other  modes  may  be  adopted  in 
the  discretion  of  the  court.  Per  Beardslcy,  J. 

Where  a  jury  impaneled  to  try  whether  a  person 
indicted  for  murder  was  then  insane,  were  in- 
structed by  the  court  that  they  were  to  decide 
"  whether  the  prisoner  knew  right  from  wrong ; 
and  if  he  did,  then  he  was  to  be  considered  sane: " 
held,  that  the  charge  was  erroneous. 

And  the  jury  having  found  that  the  prisoner  was 
"  sufficiently  sane  in  mind  and  memory  to  distin- 
guish between  right  and  wrong ;  "  held,  that  the 
verdict  was  defective. 


The  test  of  insanity,  when  set  up  to  prevent  a 
trial,  is, whether  the  prisoner  is  mentally  competent 
to  make  a  rational  defense ;  and,  when  alleged  as  a 
defense  to  an  "Indictment,  it  is,  whether  at  the  [*1O- 
time  of  committing  the  act  he  was  laboring  under 
such  mental  disease  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or  that  it  was 
wrong. 

A  bill  of  exceptions  does  not  lie  to  review  ques- 
tions determined  upon  the  trial  of  a  collateral  is- 
sue ;  and  therefore  where  exceptions  were  taken 
upon  a  preliminary  trial  of  a  question  of  present 
insanity,  which  were  incorporated  in  a  bill  of  ex- 
ceptions taken  upon  the  trial  of  the  indictment : 
held,  that  such  exceptions  were  not  properly  before 
the  court. 

On  such  preliminary  trial,  the  defendant  is  not 
entitled  to  peremptory  challenges  but  challenges 
for  cause  may  be  made. 

A  juror,  to  be  competent,  must  not  only  be  in- 
different as  to  the  issue  he  is  to  determine,  but  im- 
partial between  the  parties ;  and  where  triers  of  a 
challenge  for  favor  to  a  juror  were  sworn  to  find 
whether  the  juror  was  indifferent  *'  upon  the  issue 
joined,"  that  qualification  being  objected  to,  the 
oath  was  held  erroneous. 

Where  a  juror  is  set  aside  by  a  peremptory  chal- 
lenge, the  party  on  whose  behalf  it  was  made  can- 
not on  error  insist  upon  an  erroneous  ruling  of  the 
court  upon  the  previous  trial  of  a  challenge  of  the 
same  juror  for  cause. 

A  challenge  to  a  juror  for  cause,  must  distinctly 
specify  the  ground  of  challenge  or  it  may  be  disre- 
garded. Per  Beardsley,  J. 

It  is  a  good  cause  of  principal  challenge  that  the 
juror  has  formed  and  expressed  an  opinion  that  the- 
prisoner  is  guilty. 

An  impression  that  the  prisoner  is  guilty,  or  a 


NOTE.— Criminal  law—  Insanity—  What  mental  dis- 
order renders  one  incompetent  to  commit  crime— Bur- 
den of  proof— Jurors— Competency  of. 

The  test  of  responsibility  for  criminal  acts,  where 
unsoundness  of  mind  is  set  up  as  a  defense,  is  the 
capacity  of  the  defendant  to  distinguish  between 
right  and  wrong  at  the  time  of  and  with  respect  to 
the  act  which  is  the  subject  of  the  inquiry.  The 
law  does  not  recognize  a  form  of  insanity  in  which 
the  capacity  of  distinguishing  right  from  wrong 
exists  without  the  power  of  choosing  between  them. 
Flanagan  v.  People.  52  N.  Y.,  467. 

See,  also,  People  v.  Montgomery,  13  Abb.  Pr.  N. 
8.,  207;  People  v.  O'Connell,  62  How.  Pr..  436;  Moett 
v.  People,  85  N.  Y.,  373:  People  v.  Coleman,  1  N.  Y. 
Cr.  R..  1 ;  Walker  v.  People,  88  N.  Y.,  81 ;  Hart  v. 
State,  14  Neb.,  572;  State  v.  Erb,  74  Mo.,  199;  Dejar- 
nette  v.  Commonwealth,  75  Va.,  867;  Casey  v.  Peo- 
ple. 31  Hun,  158  ;  Brotherton  v.  People,  75  N.  Y..  159 : 
13  Alb.  L.  J.,  210,  225 ;  10  Alb.  L.  J.,  97. 

Whether  inability  to  act  upon  a  knowledge  of  the 
difference  between  right  and  wrong  is  such  a  men- 
tal disorder  as  to  constitute  a  defense  to  an  indict- 
ment for  murder,  qucere.  U.  S.  v.  Guiteau,  1  Mackey 
(D.  C.),  498. 

As  to  the  burden  of  proof,  when  the  defense  of  in- 
sanity is  relied  upon,  see  Walker  v.  People,  88  N.  Y., 
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81;  Brotherton  v.  People,  76  N.  Y.,  159;  People  v. 
Walter,  1  Idaho  N.  S.,  386. 

That  voluntary  intoxication  alone  affords  no  ex- 
cuse for  crime,  see  State  v.  Paulk,  18  S.  C.,  514 ;  Han- 
vey  v.  State,  68  Ga.,  612 ;  Scott  v.  State,  12  Tex.  App., 
31 :  Sanders  v.  State,  94  Ind..  147. 

See,  also,  People  v.  Cummins,  47  Mich.,  334  ;  Wood 
v.  State,  34  Ark.,  341 ;  Jeffries  v.  State,  9  Tex.  App., 
598 :  People  v.  Walker,  38  Mich.,  156 ;  Marshall  v. 
State,  59  Ga.,  154;  People  v.O'Connell,62  How.Pr.,436.. 

Drunkenness  held  immaterial  on  question  of  pre- 
meditation. Flanigan  v.  People,  86  N.  Y.,  554.  But 
see  Lancaster  v.  State,  2  Lea  (Tenn.).  675 ;  People  v. 
Burns,  2  N.  Y.  Cr.  R.,  415.  And  see  article  by  John 
D.  Lawson,  23  Am.  L.  Reg.,  219. 

As  to  competency  of  jurors  under  the  New  York 
Criminal  Code,  see  People  v.  Cornetti,  92  N.  Y.,  85. 

In  general,  see  Allison  v.  Commonwealth,  99  Pa.. 
St.,  17 ;  Metzger  v.  State,  18  Fla.,  481 ;  State  v.  De 
Ranee,  34  La.  Ann.,  186 ;  State  v.  Barnes,  34  La.  Ann., 
395 ;  Clanton  v.  State,  13  Tex.  App..  139 ;  State  v. 
Miller,  29  Kan.,  43 ;  McHugh  v.  State,  38  O.  St.,  163 ; 
Gradle  v.  Hoffman,  105  111.,  147 :  People  v.  Cochran. 
61  Cal.,  548 ;  State  v.  Meaker,  54  Vt.,  112 :  Abbott  v, 
People,  86  N.  Y.,  460 :  Zimmerman  v.  State,  56  Md., 
536;  Dejarnette  v.  Commonwealth,  75  Va.,  867;. 
State  v.  Walton,  74  Mo.,  230. 
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hypothetical  opinion  adverse  to  him,  though  not  a 
ground  of  principal  challenge,  may  be  given  in  evi- 
dence to  show  bias,  on  a  challenge  for  favor ;  and 
it  is  then  for  the  triers  to  determine  whether  the 
juror  is  indifferent  or  not. 

And  it  is  erroneous  for  the  court  to  instruct  the 
triers,  as  a  matter  of  law,  that  a  hypothetical  opin- 
ion of  the  guilt  of  the  prisoner  will  not  disqualify  a 

"where  a  challenge  for  principal  cause  on  the 
ground  that  the  juror  had  formed  and  expressed  an 
opinion  that  the  prisoner  was  guilty,  was  overruled 
bv  the  court  after  evidence  given  in  its  support, 
and  the  juror  was  then  challenged  for  favor,  and 
the  same  evidence  having  been  submitted  to  triers, 
they  were  instructed  that  the  latter  challenge  was 
in  the  nature  of  an  appeal  from  the  judgment  of 
the  court  upon  the  facts ;  held,  that  the  charge  was 
erroneous. 

The  finding  of  a  jury  upon  a  preliminary  issue,  to 
the  effect  that  the  prisoner  was  then  sane,  cannot 
be  taken  into  consideration  upon  the  question  of 
insanity  set  up  as  a  defense  upon  the  trial  of  the 
indictment. 

And  where  the  court,  on  the  trial  of  the  indict- 
ment, refused  to  permit  evidence  to  be  given  that 
the  prisoner  was  insane  at  any  time  after  the  find- 
ing of  the  verdict  upon  the  preliminary  issue,  and 
excluded  the  opinions  of  medical  witnesses  formed 
from  an  observation  of  the  prisoner  after  that  time, 
as  to  his  insanity  when  the  offense  was  committed : 
such  ruling  was  held  erroneous. 

Where  a  prisoner  was  tried  for  murder  four 
months  after  the  crime  was  alleged  to  have  been 
committed:  held,  that  it  was  competent  for  the 
prisoner  to  prove  by  professional  witnesses  that  he 
was  insane  at  the  time  of  the  trial,  with  a  view  to 
establish  the  defense  of  insanity  when  the  act  was 
done. 

—Citations— 2  R.  S.,  697,  sec.  2 ;  734,  sec.  9 ;  736,  sec. 
21 :  3  R.  S.,  832,  849 ;  1  and  2  Ph.  and  M.  Ch.,  10 ;  4  Bl. 
Com.,  24,  353.  395,  396 ;  4  Harg.  St.  Tr.,  205  ;  1  Hale, 
P.  C.,  34,  35 ;  1  Chit.  C.  L.,  ed.  1841,  p.  549, 761 ;  1  Russ. 
Cr.,  ed.  1845,  pp.  6, 14, 15 ;  Shelf.  Lun..  3,  62,  67-73, 467, 
468 :  Stock.  JVon  Com..  35,  36 ;  1  Hawk.  P.  C.,  by 
Curw.,  3  and  n.;  Steph.  C.  L.,  3, 4, 280, 334 ;  2  Hale.  P.C., 
267,  ch.  35;  Bac.  Abr.,  Juries,  E,  1,  9,  12,  n. ;  Post.  C. 
L.,  42 ;  Co.  Litt.,  156  b  ;  I W.  Bl.,  3,  6 ;  Tr.  perPais,  205  ; 

1  Cow.,  441,  n.;  1  Salk.,  152;  2  Dev.,  120;  39  and  40 
Geo.  III.,  ch.  94,  sec.  2 ;  7  Carr.  &  P.,  303, 305 ;  1  Lew- 
in.C.  C.,  64,  239;  7  Ad.  &  El.,  536;  22  How.  St.  Tr., 
307,  318 ;  2  Greenl.  Ev.,  sec.  373,  440 ;  9  Carr.  &  P.,  525 ; 
10  Clark  &  F.,  210 ;  7  Paige.  236 ;  1  Den.,  281,  306,  310 ; 

2  Green,  195 :  6  Cow.,  555 :  7  Cow.,  108  ;  4  Wend.,  229, 
243 ;  2  Dev.  &  B.,  196  ;  14  Serg.  &  R.,  292 :  17  Id.,  155 ; 
2  Watts  &  Serg.,  190,  202 ;  1  Phil.  Ev.,  290. 

ERROR  to  the  Cayuga  Oyer  and  Terminer. 
The  plaintiff  in  error,  May  18, 1846,  was  in- 
11*]  dieted  *in  the  Court  of  General  Sessions 
of  Cayuga  Co.,  for  the  murder  of  John  G.  Van 
Nest,  which  was  alleged  to  have  been  perpe- 
trated on  the  12th  day  of  March  preceding,  at 
the  Town  of  Fleming,  in  that  county.  The 
Sessions,  pursuant  to  the  statute,  sent  the  in- 
dictment to  the  Oyer  and  Terminer;  and  on 
the  first  day  of  June  following,  the  district  at- 
torney proceeded  to  arraign  the  prisoner  in 
that  court  upon  the  indictment,  when  his  coun- 
sel pleaded  in  his  behalf  that  he  was  in  a  state 
of  insanity ;  which  allegation  was  denied  by 
the  district  attorney.  The  prisoner  was  then 
remanded,  and  was  again  brought  into  court 
on  the  24th  day  of  the  same  month,  when  the 
court  "to  inform  its  conscience,  and  to  ascer- 
tain whether  the  prisoner  was  sufficiently  sane 
to  be  required  to  plead  to  and  to  be  tried  upon 
said  indictment,  directed  a  jury  to  be  impan- 
eled from  the  regular  jury  summoned,  and  at- 
tending the  said  court  to  try  the  said  issue." 
The  proceedings  in  impaneling  the  jury,  and 
upon  this  preliminary  trial,  are  sufficiently 
stated  in  the  opinion  of  the  court.  On  the 
fifth  day  of  July  following,  the  jury  delivered 
their  verdict  in  these  words:  "We  find  the 
prisoner  sufficiently  sane  in  mind  and  memory 
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to  distinguish  between  right  and  wrong."  The 
prisoner's  counsel  excepted  to  the  verdict,  and 
requested  the  court  to  instruct  the  jury  to  find 
whether  the  prisoner  was  sane  or  insane.  The 
court  refused  to  give  such  instructions,  and 
decided  that  the  verdict  should  be  received, 
and  the  prisoner's  counsel  excepted.  On  the 
following  day,  the  sixth  of  July,  the  prisoner 
was  arraigned  on  the  indictment,  when  his 
counsel  objected  to  his  being  required  to  plead, 
on  the  ground  that  the  verdict  on  the  prelimi- 
nary issue  was  defective  in  not  directly  de- 
termining the  question  before  the  jury.  The 
court  overruled  the  objection,  and  the  pris- 
soner's  counsel  excepted.  To  the  question 
whether  he  demanded  a  trial  upon  the  indict- 
ment, the  prisoner  answered  "no;"  but  the 
court  directed  a  plea  of  not  guilty  to  be  en- 
tered, and  proceeded  to  impanel  a  jury. 

The  name  of  Argelos  Taylor  was  drawn,  and 
that  person  appeared  and  was  challenged  by 
the  prisoner's  counsel  *"for  principal  [*12 
cause."  The  juror  was  sworn  in  support  of 
the  challenge,  and  testified  that  he  had  read 
an  account  of  the  testimony  taken  before  the 
coroner's  jury,  and  the  evidence  of  a  witness 
taken  before  a  magistrate,  which  were  pub- 
lished in  a  newspaper,  and  had  seen  a  plan  of 
the  house  of  the  deceased,  where  the  murder 
was  alleged  to  have  been  committed,  and  that 
he  had  made  up  his  mind,  and  it  was  then  his 
settled  and  deliberate  opinion  that  the  prisoner 
was  guilty  of  the  murder  of  Van  Nest,  and 
that  he  had  expressed  this  opinion,  and  he 
thought  he  had  done  so  a  number  of  times.  He 
said  his  opinion  might  be  changed  by  proof  on 
the  trial,  but  that  it  would  require  proof  to 
change  it;  that  he  had  heard  that  it  was  al- 
leged that  the  prisoner  was  insane,  but  from 
the  preparations  which  he  had  heard  the  pris- 
oner had  made  for  the  commission  of  the  mur- 
der, and  from  the  fact  of  his  flight  after  it  was 
committed,  he  had  formed  an  opinion  that  he 
was  sane.  On  his  cross-examination  he  said 
his  opinion  was  based  wholly  upon  the  reports 
he  had  read,  and  that  he  should  think,  if  he 
served  as  a  juror,  his  mind  would  be  open  to 
a  fair  consideration  of  the  case;  and  that  he 
would  not  render  a  verdict  of  guilty  in  conse- 
quence of  the  opinion  he  had  formed,  if  there 
were  no  evidence  on  the  part  of  the  people. 
To  a  question  put  by  a  member  of  the  court, 
he  said  that  if  the  prisoner  was  proved  to  be 
guilty,  as  he  had  heard,  he  should  find  him 
guilty;  and  that  the  only  foundation  of  his 
opinion  was  the  reports  he  had  heard.  The 
evidence  on  this  question  being  closed,  the 
court  overruled  the  challenge,  and  the  pris- 
oner's counsel  excepted.  The  counsel  for  the 
prisoner  then  challenged  the  juror  "for  favor;" 
and  the  bill  of  exceptions  proceeds  to  state  that 
"The  question  of  his  indifference  as  a  juror 
was  thereupon  submitted  to  triers  upon  the 
evidence  given  upon  the  challenge  for  princi- 
pal cause."  The  court  charged  the  triers  as 
follows:  "On  the  question  of  the  prisoner's 
insanity,  the  trial  upon  the  preliminary  issue 
has  settled  but  one  point,  and  that  is  that  he 
was  sane  at  the  time  that  verdict  was  rendered. 
The  law  presumes  a  man  sane  until  the  con- 
trary is  clearly  proved.  The  juror  indulging 
an  opinion  that  the  prisoner  was  sane  at  the 
time  *the  act  was  committed,  being  but  [*13 
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a  legal  presumption,  does  not  disqualify,  un- 
less the  juror  had  attended  a  trial  upon  that 
issue  and  had  heard  the  testimony  and  u  pon  that 
had  made  up  his  mind  The  case  of  this  juror 
is  distinguishable  from  the  case  of  Hopkins, 
challenged  by  the  Attorney-General  and  found 
not  indifferent,  inasmuch  as  Hopkins  had 
formed  his  opinion  from  personal  observation 
of  the  prisoner,  and  not  from  information  In 
this  case  the  opinion  is  formed  from  informa- 
tion. If  this  information  came  from  those  who 
knew  the  facts,  the  opinion  would  be  stronger. 
If  you  find  the  opinion  of  the  juror  so  strong 
as  that  in  your  judgment  it  would  influence 
his  action,  and  thus  disqualify  him,  then  he  is 
not  indifferent.  On  the  other  hand,  if  you  find 
the  opinion  a  floating  one  and  such  as  to  be 
removed  by  the  evidence,  and  that  he  will  give 
an  impartial  verdict  from  the  testimony;  if  it 
is  founded  upon  a  supposition  that  certain 
facts  be  true,  then  it  is  a  hypothetical  opinion 
and  does  not  disqualify,  as  that  presupposes 
that  the  facts  are  to  be  proved.  The  rule  for 
determining  the  indifference  of  jurors,  by 
which  this  court  has  been  governed,  is  laid 
down  in  the  opinion  of  Chief  Justice  Marshall, 
on  the  trial  of  Aaron  Burr."  The  court  read 
from  the  opinion  referred  to  as  follows:  "Were 
it  possible  to  obtain  a  jury  without  any  pre- 
possessions whatever  respecting  the  guilt  or 
innocence  of  the  accused,  it  would  be  extreme- 
ly desirable  to  obtain  such  a  jury;  but  this, 
perhaps,  is  impossible  and.  therefore,  will  not 
be  required.  The  opinion  which  has  been 
avowed  by  the  court  is,  that  light  impressions 
which  may  fairly  be  supposed  to  yield  to  the 
testimony  that  may  be  offered — which  may 
leave  the  mind  open  to  a  fair  consideration  of 
that  testimony — constitute  no  sufficient  objec- 
tion to  a  juror;  but  that  those  strong  and  deep 
impressions  which  will  close  the  mind  against 
the  testimony  that  may  be  offered  in  opposi- 
tion to  them,  which  will  combat  that  testimony 
and  resist  its  force,  do  constitute  a  sufficient 
objection  to  him.  Those  who  try  the  imparti- 
ality of  a  juror,  ought  to  test  him  by  this  rule. 
They  ought  to  hear  the  statement  made  by  him- 
self, or  given  by  others,  and  conscientiously 
determine,  according  to  their  best  judgment, 
whether,  in  general,  men  under  such  circum- 
14*]  stances  *ought  to  be  considered  as  capa- 
ble of  hearing  fairly  and  of  deciding  impar- 
tially on  the  testimony  which  may  be  offered  to 
them,  or  as  possessing  minds  in  a  situation  to 
struggle  against  the  conviction  which  that  tes- 
timony might  be  calculated  to  produce.  The 
court  has  considered  those  who  have  deliber- 
ately formed  and  delivered  an  opinion  on  the 
guilt  of  the  prisoner  as  not  being  in  a  state  of 
mind  fairly  to  weigh  the  testimony,  and  there- 
fore as  being  disqualified  to  serve  as  jurors  in 
a  case."  Burr's  Trial,  Vol.  1,  p.  416. 

The  court  proceeded  in  the  charge  to  the 
triers  as  follows:  "If  the  juror  says  he  has 
formed  and  expressed  a  deliberate  opinion,  he 
is  not  indifferent;  but  you  are  to  look  at  the 
whole  examination  and  say  whether  he  has  such 
an  opinion  as  will  resist  the  evidence.  If  he  has, 
he  is  not  indifferent.  If  you  believe  his  mind 
is  open  to  a  fair  and  impartial  consideration  of 
the  evidence,  then  he  is  a  proper  juror.  Courts 
would  at  all  times  be  bound  to  declare  a  juror 
not  indifferent  when  he  has  stated  he  had 
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formed  a  deliberate  opinion."  One  of  the  triers 
then  inquired  of  the  court  whether  an  opinion 
formed  from  reading  the  accounts  in  a  news- 
paper could  be  called  a  deliberate  opinion ;  to 
which  the  court  responded  as  follows :  "It  is 
difficult  to  understand  how  a  man  can  be  said 
to  form  a  deliberate  opinion  upon  a  mere  mat- 
ter of  information;  but  that  is  a  question  for 
the  triers.  The  resort  to  triers  by  the  prison- 
er's counsel  is  in  the  nature  of  an  appeal  from 
the  opinion  of  the  court  upon  the  facts.  The 
question  of  law  is  the  same  before  the  court  as 
before  the  triers  in  some  respects.  The  court 
apply  the  law  and  exclude  the  juror  when  there 
is  no  dispute  about  the  facts  as  to  the  state  of 
the  juror's  mind.  In  this  case  it  is  for  the  triers 
to  determine  upon  the  indifference  of  the  juror 
upon  the  whole  evidence.  The  triers  must  find 
whether  the  opinion  which  the  juror  has  formed 
will  have  a  controlling  effect  upon  him  in  op- 
position to  the  evidence  in  favor  of  the  prison- 
er. If  it  will,  then  he  is  not  indifferent."  The 
prisoner's  counsel  excepted  to  every  part  of  the 
charge.  The  triers  found  that  Taylor  stood  in- 
different as  a  juror,  and  the  prisoner's  counsel 
then  challenged  him  peremptorily. 

*Benjamin  Beach  was  drawn  as  a  ju-  [*15 
ror,  and  was  challenged  "for  principal  cause," 
and  was  examined  before  the  court  at  length  as 
to  the  state  of  his  mind  regarding  the  prisoner's 
guilt.  The  effect  of  his  testimony  was,  that  he 
had  heard  a  part  of  the  evidence  at  the  coro- 
ner's inquest  read,  and  had  formed  an  impres- 
sion that  the  prisoner  was  guilty;  but  said  that 
sometimes  he  had  doubts  of  it,  and  that  he 
should  be  guided  by  the  evidence,  if  sworn  as 
a  juror.  He  also  said  that,  from  all  the  ac- 
counts he  had  heard,  he  was  inclined  to  think 
the  prisoner  was  sane.  The  court  overruled 
the  challenge,  to  which  an  exception  was  taken 
on  behalf  of  the  prisoner,  and  a  challenge  "for 
favor"  was  interposed.  Triers  were  appointed, 
to  whom  the  evidence  which,  the  juror  had 
given  was  submitted.  The  court  charged  the 
triers  in  the  same  manner  as  in  the  case  of  Tay- 
lor, before  mentioned,  and  they  pronounced 
him  indifferent.  He  was  then  sworn  as  one  of 
the  jury  for  the  trial  of  the  indictment. 

Other  persons  drawn  as  jurors  were  chal- 
lenged and  found  indifferent,  and  were  then 
set  aside  by  a  peremptory  challenge  interposed 
on  behalf  of  the  prisoner. 

The  panel  was  at  length  completed;  and  the 
prosecution  proved  that  the  prisoner  killed  Van 
Nest  on  the  night  of  the  twelfth  of  the  preced- 
ing March,  in  the  manner  described  in  the  in- 
dictment. 

The  defense  was, that  the  prisoner  was  insane 
or  an  idiot  when  he  committed  the  act,  and 
upon  that  question  much  evidence  was  given. 
Some  of  the  witnesses,  to  establish  the  defense, 
had  known  the  prisoner  before  the  homicide 
was  committed;  but  several  physicians  were 
called  who  saw  him  for  the  first  time  during 
the  trial  of  the  indictment  (which  continued 
until  the  latter  part  of  July),  and  who  had  ex- 
amined him  with  a  view  to  form  professional 
opinions,  as  to  the  state  of  his  mind.  Charles 
Van  Epps,  a  physician,  had  known  the  pris- 
oner from  a  child,  and  had  visited  him  in  pris- 
son  since  the  homicide,  both  before  and  after 
the  sixth  day  of  July,  to  ascertain  his  mental 
condition.  He  was  of  opinion  that  the  prisoner 
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was  insane  and,  in  giving  his  reasons  for 
that  opinion,  spoke  of  an  interview  he  had  with 
him  subsequently  to  the  sixth  day  of  July  then 
16*]  instant  (the  day  *the  verdict  on  the  pre- 
liminary issue  was  rendered),  when  an  objec- 
tion was  interposed  by  the  counsel  for  the  peo- 
ple, and  the  witness  was  stopped  by  the  court, 
who  remarked  "that  the  question  of  present 
insanity  had  been  tried,  and  a  verdict  rendered 
on  the  sixth  instant.and  that  such  question  as  to 
present  insanity  could  not  be  then  retried;  that 
the  question  then  on  trial,  in  connection  with 
the  murder,  was  whether  the  prisoner  was  sane 
at  the  time  of  the  commission  of  the  crime.and 
that  the  evidence  of  insanity  must  be  confined  to 
facts  before  and  at  the  time  of  committing  the 
act ,  and  up  to  the  sixth  day  of  July  instant,  when 
the  verdict  of  sanity  was  rendered. "  To  this  rul- 
ing the  prisoner's  counsel  excepted.  The  fol- 
lowing question  was  then  asked  by  the  prison- 
er's counsel:  "What  is  your  opinion  as  to 
whether  the  prisoner  at  the  bar  is  insane?"  The 
counsel  for  the  people  objected  and  the  court 
sustained  the  objection, and  the  prisoner's  coun- 
sel again  excepted;  and  then  proposed  the  fol- 
lowing question:  "What  is  your  opinion  as  to 
whether  the  prisoner  at  the  bar  was  insane  at 
any  time  previous  to  the  sixth  day  of  July  in- 
stant?" The  witness  answered:  "1  think  he  was 
insane  before  and  at  that  time,"  and  stated  va- 
rious facts  and  circumstances  occurring  before 
the  day  mentioned  in  corroboration  of  his 
opinion;  when  the  prisoner's  counsel  asked  him 
the  following  question:  "Have  you,  since  the 
sixth  day  of  July  instant,  made  any  observa- 
tions which  went  to  confirm  your  opinion  as 
to  his  insanity  previous  to  that  time?"  This 
was  objected  to  by  the  counsel  for  the  people, 
and  the  court  sustained  the  objection  and  over- 
ruled the  question,  and  the  prisoner's  counsel 
excepted. 

Thomas  Hun,  also  a  physician  and  professor 
in  a  medical  college,  was  called  as  a  witness 
for  the  prisoner,  and  testified  that  he  arrived 
and  saw  the  prisoner  for  the  first  time,  in  his 
cell,  in  prison,  on  the  15th  day  of  July,  and  had 
seen  him  since  in  court,  and  had  heard  a  small 
part  of  the  evidence  in  the  cause.  The  prison- 
er's counsel  proposed  to  prove  by  the  witness 
that,  from  conversations  with  the  prisoner, and 
his  appearance,  and  from  the  testimony  the 
witness  had  heard,  the  prisoner  was,  in  his 
opinion,  insane  at  this  time,  and  at  the  time  of 
1 7*]  Committing  the  homicide.  The  counsel 
for  the  prosecution  objected,  and  the  court  de- 
cided that  the  witness  might  give  his  opinion 
as  to  the  sanity  of  the  prisoner  "upon  facts 
within  his  knowledge  before  the  sixth  day  of 
July  instant,  or  from  the  personal  appearance 
of  the  prisoner,  but  not  from  any  conversations 
with  him  since  the  sixth  of  July  instant,  nor 
from  the  testimony  in  the  cause. "  The  prisoner's 
counsel  excepted,  and  the  witness  was  exam- 
ined under  the  restrictions  prescribed  by  the 
court;  and  in  the  course  of  that  examination, 
the  prisoner's  counsel  asked  the  witness  the 
following  question:  "Did  you  make  a  personal 
examination  of  the  prisoner  since  your  arrival 
here?"  The  counsel  for  the  people  objected  and 
the  court  sustained  the  objection,  and  the  pris- 
oner's counsel  excepted.  The  following  ques- 
tions were  also  put  to  the  witness  on  behalf  of 
the  prisoner,  and  were  in  like  manner  severally 
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objected  to  and  excluded  by  the  court:  "Is  it 
your  opinion,  founded  upon  your  personal  ex- 
amination of  the  prisoner  since  the  sixth  day 
of  July  instant,  that  he  was  insane  on  the- 
twelfth  day  of  March  last?"  "Is  it  your  opinion, 
founded  upon  your  personal  examination  of 
the  prisoner  since  the  sixth  day  of  July,  that 
he  is  now  insane?"  In  the  discussions  which 
took  place  in  reference  to  the  examination  of 
the  witness,  the  prisoner's  counsel  insisted  that 
the  verdict  upon  the  preliminary  issue,  was  not 
evidence  upon  the  trial  of  the  principal  issue, 
or  if  it  was,  that  it  was  not  conclusive. 

James  McNaughton.  also  a  physician  and  a 
professor  in  a  medical  college,  was  examined 
on  behalf  of  the  prisoner.  He  came  to  Auburn, 
and  first  saw  the  prisoner,  on  the  15th  day  of 
July.  He  was  not  permitted  to  testify  as  to  his 
belief  that  the  prisoner  was  then  insane,  or  to 
speak  of  his  belief  as  to  his  being  insane  at  the 
time  of  the  commission  of  the  homicide,  from 
any  knowledge  or  information  gained  by  him 
of,  or  about,  the  prisoner,  by  a  personal  exam- 
ination made  since  the  6th  day  of  July  instant;, 
and  exceptions  to  the  ruling  of  the  court  in  this 
respect,  were  taken  by  the  prisoner's  counsel. 

Several  professional  and  other  witnesses  were 
examined  on  behalf  of  the  prosecution,  who 
had  known  or  had  seen  and  *examined  [*18 
the  prisoner  previous  to  the  verdict  on  the  pre- 
liminary issue,  and  who  severally  gave  their 
opinions  that  he  was  sane. 

The  jury  found  the  prisoner  guilty,  and  the 
court  sentenced  him  to  be  executed  on  the  18th 
day  of  September  then  next.  A  bill  of  excep- 
tions, comprising  various  points  excepted  to 
on  the  trial  of  the  preliminary  issue,  as  well  a& 
the  exceptions  taken  upon  the  trial  of  the  in- 
dictment, was  signed  by  the  judges  of  the 
Court  of  Oyer  andTerminer. 

A  writ  of  error,  to  operate  as  a  stay  of  pro- 
ceedings, was  allowed  by  Mr.  Justice  Beards- 
ley,  in  vacation,  September  14,  1846. 

Mr.  W.  H.  Seward,  for  plaintiff  in  error,, 
argued  the  following,  among  other  proposi- 
tions : 

1.  The  exceptions  taken  on  the  preliminary- 
issue  are  before  the  court. 

2.  The  prisoner  was  entitled  to  peremptory- 
challenges  in  impaneling  the  jury  upon  that 
issue. 

3.  The  oath  administered  to  the  triers  was 
improper. 

4.  The  test  prescribed  by  the  court  in  its- 
charge  to  the  jury,  who  tried  the  preliminary 
issue,  whether  the  prisoner  knew  right  from 
wrong,  was  erroneous. 

5.  The  verdict  on  that  issue  was  defective, 
in  not  finding  the  fact  to  be  tried,  and  should 
not  have  been  received. 

6.  The  court  erred  in  overruling  the  chal- 
lenge of  Taylor  for  principal  cause,  and  the  ex- 
ception in  that  respect  is  still  available.al though 
he  was  afterwards  set  aside  by  a  peremptory 
challenge. 

7.  A  like  error  was  committed  in  determin- 
ing the  challenge  of  Beach, who  eventually  be- 
came one  of  the  jury. 

8.  The  charge  of  the  court  to  the  triers,  up- 
on the  challenges  of  Taylor  and  of  Beach, was- 
erroneous. 

9.  The  court  erred  in  its  several  decisions  as 
to  the  admissibility  of  testimony,  and  in  re- 

DENIO  4. 


1847 


FREEMAN  v.  THE  PEOPLE. 


18 


striding  the  range  of  the  examination  of  the 
professional  witnesses  for  the  prisoner.  The 
verdict  upon  the  preliminary  issue  was  not  evi- 
19*]  dence  upon  the  *trial  of  the  indictment, 
and  should  not  have  been  allowed  to  have  any 
effect  on  that  trial. 

Messrs.  L.  Sherwood,  District  Atty.,  and 
J.  Van  Buren.  Atty-Oen.,  for  the  people. 

By  the  Court,  Beardsley,  J.  The  prisoner 
was  tried  at  a  Court  of  Oyer  and  Tertniner, 
held  for  the  County  of  Cayuga,  and  found 
guilty  of  the  crime  of  murder, upon  which  ver- 
dict sentence  of  death  was  pronounced.  In  the 
course  of  the  trials,  preliminary  and  final,  a 
multitude  of  exceptions  were  taken  by  the  pris- 
oner's counsel,  which,  with  the  record  of  the 
conviction  and  sentence,  have  been  brought 
into  this  court  by  writ  of  error.  These  excep- 
tions, or  such  of  them  as  the  counsel  for  the 
prisoner  supposed  to  be  available,  were  argued 
at  the  last  term  of  this  court,  and  having  since 
been  examined  and  considered  with  care  and 
deliberation,  we  are  now  prepared  to  dispose 
of  them  by  rendering  judgment  on  the  case  be- 
fore us. 

"When  the  prisoner  was  brought  before  the 
Court  of  Oyer  &  Terminer,  to  be  arraigned  on 
the  indictment,  a  plea  that  he  was  then  insane 
was  interposed  by  counsel  on  his  behalf,  which, 
being  denied  by  the  public  prosecutor,  a  jury 
was  impaneled  to  try  the  issue  so  joined.  On 
the  trial  of  this  issue,  various  objections  were 
made  and  exceptions  taken  by  the  prisoner's 
counsel,  and  the  first  question  to  be  decided  is, 
whether  these  exceptions  can  be  re-examined 
on  a  writ  of  error. 

The  statute  declares  that  "No  insane  person 
can  be  tried,  sentenced  to  any  punishment,  or 
punished  for  any  crime  or  offense,  while  he 
continues  in  that  state."  2  R.  S.,  697,  sec.  2. 
This,  although  new  as  a  legislative  enactment 
in  this  State,  3  Id.,  832,  was  not  introductory 
of  a  new  rule,  for  it  is  in  strict  conformity  with 
the  common  law  on  the  subject.  "If  a  man," 
says  Sir  William  Blackstone,  "in  his  sound 
memory  commits  a  capital  offense,  and  before 
arraignment  for  it  he  becomes  mad,  he  ought 
not  to  be  arraigned  for  it;  because  he  is  not  able 
to  plead  to  it  with  that  advice  and  caution  that 
he  ought.  And  if,  after  he  has  pleaded,  the 
2O*]  prisoner  becomes  mad,  he  shall  *not  be 
tried  ;  for  how  can  he  make  his  defense  ?  If, 
after  he  be  tried  and  found  guilty,  he  loses  his 
senses  before  judgment,  judgment  shall  not  be 
pronounced  ;  and  if,  after  judgment,  he  be- 
comes of  non-sane  memory,  execution  shall  be 
i  stayed,  for  peradventure,  says  the  humanity  of 
the  English  law, had  the  prisoner  been  of  sound 
'  memory,  he  might  have  alleged  something  in 
stay  of  judgment  or  execution.  Indeed,"  it  is 
added,  "in  the  bloody  reign  of  Henry  the 
eighth,  a  statute  was  made  which  enacted,  that 
if  a  person  being  compos  mentis,  should  commit 
high  treason,  and  after  fall  into  madness,  he 
might  be  tried  in  his  absence.and  should  suffer 
death,  as  if  he  were  of  perfect  memory.  But 
this  savage  and  inhuman  law  was  repealed  by 
the  Statute  of  1  and  2  Ph.  and  M.,  ch.  10.  For, 
as  is  observed  by  Sir  Edward  Coke,  '  the  exe- 
cution of  an  offender  is  for  example,  ut  pcena 
vdpaucos,  melus  ad  omnes  perveneat ;  but  so  it 
is  not  when  a  madman  is  executed;  but  should 
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be  a  miserable  spectacle,  both  against  law, and 
of  extreme  inhumanity  and  cruelty,  and  can  be 
no  example  to  others.'  "  4  Bl.  Com.,  24.  The 
true  reason  why  an  insane  person  should  not 
be  tried,  is, that  he  is  disabled  by  an  act  of  God 
to  make  a  just  defense  if  he  have  one.  As  is 
said  in  4  Harg.  State  Tr.,  205,  "There  may  be 
circumstances  lying  in  his  private  knowledge, 
which  would  prove  his  innocency,  of  which  he 
can  have  no  advantage,  because  not  known  to 
the  persons  who  shall  take  upon  them  his  de- 
fense." The  most  distinguished  writers  on 
criminal  jurisprudence  concur  in  these  humane 
views,  and  all  agree  that  no  person,  in  a  state 
of  insanity,  should  ever  be  put  upon  his  trial 
for  an  alleged  crime,  or  be  made  to  suffer  the 
judgment  of  the  law.  A  madman  cannot  make 
a  rational  defense,  and  as  to  punishment,  furi- 
osus  solo  furore  punitur.  1  Hale,  P.  C.,34,  35; 
4  Bl.  Com.,  395,  396;  1  Ch.  C.  L.,  ed.  1841,  p. 
761;  1  Russ.  Cr.,  ed.  1845,  p.  14;  Shelf.  Luna- 
cy, 467,  468;  Stock.  Non  Com.,  35,  36. 

The  statute  is  explicit  that  "no  insane  person 
can  be  tried,"  but  it  does  not  state  in  what 
manner  the  fact  of  insanity  shall  be  ascertain- 
ed. That  is  left  as  at  common  law  ;  and  al- 
though, in  the  discretion  of  the  court,  other 
modes  than  that  of  a  trial  *by  a  jury  may  [*2 1 
be  resorted  to,  still,  in  important  cases,  that  is 
regarded  as  the  most  discreet  and  proper  course 
to  be  adopted.  See  the  authorities  last  referred 
to;  also,  1  Hawk.  P.  C. ,  by  Curwood,  p.  3,and 
n.;  Steph.  Cr.,  L.,  3,  4,  280,334. 

At  common  law  the  only  regular  mode  of 
redress  for  errors  occurring  on  criminal  trials, 
was  by  motion  for  a  new  trial,  in  the  court 
where  the  trial  was  had,  unless  the  error  was 
in  some  matter  which  formed  a  part  of  the  rec- 
ord, when  it  might  be  reviewed,  after  judg- 
ment, by  writ  of  error.  Bills  of  exception,  by 
which  questions  of  law,  made  and  decided  on 
such  trials,  may  be  brought  up  and  reviewed 
in  a  higher  court,  were  unknown  to  the  com- 
mon law, although  now  allowed  by  a  statute  of 
this  State.  But  the  statute  is  limited  to  ex- 
ceptions taken  on  the  trial  of  the  main  issue, 
and  does  not  reach  such  as  are  made  on  the 
trial  of  a  preliminary  or  collateral  question. 
The  words  are:  "  On  the  trial  of  any  indict- 
ment, exceptions  to  any  decision  of  the  court 
may  be  made  by  the  defendant,  in  the  same 
cases  and  manner  provided  by  law  in  civil  cas- 
es." 2  R.  S.,  736.  sec.  21;  see,  also,  3  Id.,  849. 
A  trial  of  the  question  of  present  insanity  is 
not  a  trial  of  the  indictment,  but  is  preliminary 
to  such  trial.  The  object,  in  such  a  case,  is  sim- 
ply to  determine  whether  the  person  charged 
with  an  offense  and  alleged  to  be  insane,  shall 
be  required  to  plead  and  proceed  to  the  trial 
of  the  main  issue  of  guilty  or  not  guilty.  The 
statute  does  not  authorize  exceptions  to  be 
taken  on  such  preliminary  trial ;  and  if  errors 
occur  they  must  be  corrected,  if  at  all,  as  at 
common  law,  by  the  court  which  committed 
them.  For  this  reason,  none  of  the  exceptions 
taken  by  the  prisoner's  counsel  on  the  trial  of 
the  preliminary  issue  in  this  case  can  be  re- 
garded as  regularly  before  us;  nor  could  they, 
if  held  to  be  well  taken,  constitute  a  ground 
for  reversing  the  judgment  of  the  court  below. 

This  part  of  the  case  might  here  be  dis- 
missed; but  I  choose  not  to  do  so  lest  an  im- 
plication should  be  supposed  to  arise  that,  in 
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the  opinion  of  this  court,  the  preliminary  trial 
was  conducted  throughout  with  regularity  and 
according  to  law. 

On  the  preliminary  trial  the  counsel  for  the 
22*]  prisoner  claimed  *the  right  to  challenge 
jurors  peremptorily,  as  it  is  conceded  to  exist 
on  the  trial  of  the  main  issue.  This  the  court 
refused  to  allow,  and,  it  seems  to  me,  correct- 
ly. Peremptory  challenges  are  allowed  in  fa- 
vorem  viice,  and,  at  common  law,  are  restricted 
to  the  main  issue,  in  which  the  life  of  the  par- 
ty is  in  jeopardy,  and  cannot  be  made  on  the 
trial  of  any  collateral  issue  whatever.  2  Hale 
P.  C.,  267,  ch.  35;Bac.  Abr.  Juries,  E,  9;  Fos- 
ter, Cr.  L.,  42;  4  Bl.  Com.,  353,  396;  Co.  Litt., 
156  b;  King  v.  Radcliffe,  1  W.  Bl.,  3,  6.  To 
the  like  effect  is  the  statute,  which  secures  to 
"  every  person  arraigned  and  put  on  his  trial 
for  any  offense  punishable  with  death,  or  with 
imprisonment  in  a  state  prison  ten  years,  or 
any  longer  time  ,"  the  right,  "peremptorily  to 
challenge  twenty  of  the  persons  drawn  as  ju- 
rors for  such  trial."  2  R.  S.,  734,  sec.  9.  This 
preliminary  trial  was  not  a  "  trial  for  any  of- 
fense "  whatever,  and  there  was  no  error  in 
refusing  to  allow  peremptory  challenges  to  be 
made. 

Challenges  for  cause  are  allowable  on  the 
trial  of  preliminary  as  well  as  final  issues.  This 
was  conceded,  and  several  of  this  description 
were  interposed  on  behalf  of  the  prisoner.  I 
pass  by  these  without  particular  examination, 
as  this  class  of  challenges  will  again  be  pre- 
sented for  consideration  before  the  case  is 
closed,  when  such  suggestions  will  be  made  as 
are  deemed  pertinent  to  this,  as  well  as  other 
parts  of  the  case. 

An  objection  was  made  to  the  oath  as  ad- 
ministered to  some  of  the  triers  of  challenges 
to  jurors  drawn  for  this  preliminary  trial.  The 
oath  was  thus:  "  You  do  solemnly  swear  that 
you  will  well  and  truly  try  and  well  and  truly 
find,  whether  the  juror  is  indifferent  between 
the  People  of  the  State  of  New  York  and  the 
prisoner  at  the  bar,  upon  the  issue  joined." 
This  form  of  oath  was  not  administered  in  every 
instance,  the  qualification  at  its  close,  made  by 
the  words  "upon  the  issue  joined,"  being  some- 
times omitted,  as  it  should  have  been  through- 
out. The  oath,  as  given  in  books  of  approved 
credit  and  authority,  contains  no  such  limita- 
tion, but  requires  the  triers  to  find  whether  the 
juror  is  or  is  not  indifferent  between  the  par- 
ties to  the  controversy.  Tr.  per  Pats,  205;  1 
Ch.  Cr.  L.,  549;  Bac.  Abr.  Juries,  E,  12  n.; 
23*]  1  Cow.,  441,  n.;  1  Salk.,  152.  And  fu- 
rors should  be  so.  It  is  not  enough  that  they 
are  indifferent  upon  the  particular  issue  to  be 
tried.  An  actual  and  thorough  impartiality  in 
regard  to  the  parties,  is  required  ;  for  no  one 
who  labors  under  prejudice,  malice  or  ill  will 
towards  another  can  be  in  a  fit  frame  of  mind 
to  act  impartially  where  his  rights  are  in  ques- 
tion. In  Brittain  v.  Allen,  2  Dev.,  120,  the  de- 
fendant challenged  a  juror  for  cause,  to  wit : 
hostility  between  the  juror  and  the  party  chal- 
lenging. The  challenge  was  overruled  and  the 
juror  was  sworn.  On  a  motion  for  a  new  trial 
Henderson,  Ch.  J.,  said:  "  It  seems  that  the 
judge  disregarded  all  kinds  of  hostility  but 
that  which  related  to  the  particular  suit  then 
to  be  tried.  I  think  that  the  law  is  otherwise. 
The  juror  should  be  perfectly  impartial  and 
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indifferent;  causes  apparently  very  slight,  are 
good  causes  of  challenge,  and  that  which  is 
good  cause  for  quashing  the  array,  is  good 
cause  of  challenge  to  the  polls.  I  mention 
this,  as  most,  at  least  many  of  the  cases  are 
challenges  to  the  array.  If  the  sheriff  be  lia- 
ble to  the  distress  of  either  party,  or  if  he  be 
his  servant  or  counselor,  or  if  he  has  been 
godfather  to  a  child  of  either  of  the  parties  or 
either  of  them  to  his;  or  if  an  action  which 
implies  malice,  as  assault  and  battery,  slander 
or  the  like,  is  depending  between  them,  these 
are  all  causes  of  principal  challenge.  Bac. 
Abr.  Juries,  E,  1.  From  these  cases,  particu- 
larly the  one  which  states  a  suit  pending  which 
implies  malice,  it  appears  that  general  hostili- 
ty, by  which  I  mean  that  which  is  not  con- 
fined to  the  particular  suit,  is  cause  of  chal- 
lenge. From  these  causes,  the  law  of  itself  im- 
plies a  want  of  indifference,  which  the  defend- 
ant offered  to  show.  I  think  he  ought  to  have 
been  permitted  to  do  so,  and  if  he  succeeded, 
that  the  juror  should  not  have  been  sworn. 
For  this  cause,  and  for  this  only,  there  should 
be  a  new  trial."  So  in  the  case  at  bar,  the  oath 
only  required  the  triers  to  find  indifference  be- 
tween the  parties  "upon  the  issue"  then  to 
be  decided.  In  other  respects,  if  the  clause  is 
susceptible  of  any  meaning,  the  juror,  although 
a  sworn  enemy  of  the  prisoner,  might  still  be 
found  by  the  triers  to  be  a  competent  and  prop- 
er person  to  pass  upon  the  question  then  to  be 
decided.  This  would  be  intolerable,  and  an 
oath  which  requires,  or  *will  admit  of  |~*24 
such  a  construction,  cannot  be  correct.  There 
is  no  precedent  for  one  in  this  form,  as  will  be 
seen  on  looking  at  the  authorities  already  re- 
ferred to.  At  the  very  best,  the  clause  object- 
ed to  is  unmeaning  or  ambiguous.  But  an 
oath  should  be  plain,  explicit  and  free  from 
all  ambiguity.  If  this  clause  does  not  neces- 
sarily affix  an  improper  limitation  to  the  obli- 
gation which  the  law  seeks  to  cast  upon  the 
trier  by  the  oath  administered  to  him,  it  is  very 
liable  so  to  be  construed  and  understood  as  to 
have  that  effect. 

In  charging  the  jury  on  the  preliminary  is- 
sue, which  we  have  seen  was  on  the  fact  of 
present  insanity,  the  court  said:  "The  main 
question  with  the  jury  was  to  decide  whether 
the  prisoner  knew  right  from  wrong;  if  he  did 
then  he  was  to  be  considered  sane." 

The  statute,  before  cited,  is  emphatic  that 
"No  insane  person  can  be  tried."  In  itsterms 
the  prohibition  is  broad  enough  to  reach  every 
possible  state  of  insanity,  so  that,  if  the  words 
are  to  be  taken  literally,  no  person  while  la- 
boring under  insanity  in  any  form,  however 
partial  and  limited  it  may  be,  can  be  put  upon 
his  trial.  But  this  the  Legislature  could  not 
have  intended;  for,  although  a  person  totally 
bereft  of  reason  cannot  be  a  fit  subject  for  trial 
or  punishment,  it  by  no  means  follows  that 
one  whose  insanity  is  limited  to  some  particu- 
lar object  or  conceit,  his  mind  in  other  respects 
being  free  from  disease,  can  justly  claim  the 
like  exemption.  This  clause  of  the  statute  should 
receive  a  reasonable  interpretation,  avoiding 
on  the  one  hand  what  would  tend  to  give  im- 
punity to  crime,  and  on  the  other  seeking  to 
attain  the  humane  object  of  the  Legislature  in 
its  enactment.  The  common  law,  equally  with 
this  statute,  forbids  the  trial  of  any  person  in 
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a  state  of  insanity.  This  is  clearly  shown  by 
authorities  which  have  been  referred  to,  and 
which  also  show  the  reason  for  the  rule,  to  wit: 
the  incapacity  of  one  who  is  insane  to  make  a 
rational  defense.  The  statute  is  in  affirmance 
of  this  common  law  principle,  and  the  reason 
on  which  the  rule  rests  furnishes  a  key  to 
what  must  have  been  the  intention  of  the 
Legislature.  If,  therefore,  a  person  arraigned 
for  a  crime  is  capable  of  understanding  the 
25*]  *nature  and  object  of  the  proceedings 
going  on  against  him  ;  if  he  rightly  compre- 
hends his  own  condition  in  reference  to  such 
proceedings,  and  can  conduct  his  defense  in 
a  rational  manner  he  is,  for  the  purpose  of  be- 
ing tried,  to  be  deemed  sane,  although  on  some 
other  subjects  his  mind  may  be  deranged  or 
unsound.  This,  as  it  seems  to  me,  is  the  true 
meaning  of  the  statute;  and  such  is  the  con- 
struction put  by  the  English  courts,  on  a  sim- 
ilar clause  in  an  Act  of  Parliament. 

By  the  39  and  40  Qeo.  III.,  ch.  94,  sec.  2,  it 
is  enacted  that  "If  any  person  indicted  for  any 
offense  shall  be  insane,  and  shall  upon  arraign- 
ment be  found  so  to  be  by  a  jury  lawfully  im- 
paneled for  that  purpose,  so  that  such  person 
cannot  be  tried  upon  such  indictment,"  "  it 
shall  be  lawful  for  the  court  before  whom  any 
such  person  shall  be  brought  to  be  arraigned," 
"to  direct  such  finding  to  be  recorded,  and 
thereupon  to  order  such  person  to  be  kept  in 
strict  custody  till  His  Majesty's  pleasure  shall 
be  known."  1  Russ.,  Or.,  15.  The  question 
upon  this  statute  is  the  same  as  upon  ours.that 
is,  is  the  alleged  offender  insane?  Russell  says, 
p.  15:  "  If  a  prisoner  have  not  at  the  time  of 
the  trial,  from  the  defect  of  his  faculties,  suf- 
ficient intelligence  to  understand  the  nature  of 
the  proceedings  against  him,  the  jury  ought  to 
find  that  he  is  not  sane,  and  upon  such  finding 
he  may  be  ordered  to  be  kept  in  custody  un- 
der this  Act."  For  this  he  refers  to  the  case 
of  Rex  v.  Dyson,  7  C.  &  P.,  305;  8.  G.,  1  Lew- 
in  (C.  C.),64,  before  Mr.  J.  J.  Parke,  in  1831.  In 
that  case  the  prisoner  was  indicted  for  murder, 
and  on  being  arraigned  stood  mute.  A  jury 
was  then  impaneled  to  try  whether  she  did  so 
by  malice  or  by  the  visitation  of  God,  and  they 
found  she  did  so  by  the  visitation  of  God.  The 
judge  thereupon  examined  on  oath,  a  witness 
who  was  acquainted  with  the  prisoner,  and 
who  swore  that  she  could  be  made  to  under- 
stand some  things  by  signs,  and  could  give  her 
answers  by  signs.  The  witness  was  then  sworn 
to  interpret  and  make  known  to  the  prisoner 
the  indictment  and  charge  against  her,  and 
to  the  court  her  plea  and  answer  thereto. 
The  witness  explained  to  her  by  signs  what  she 
was  charged  with,  and  she  made  signs  which 
imported  a  denial  of  the  charge;  whereupon 
26*]  *the  judge  directed  a  plea  of  not  guilty 
to  be  recorded.  The  witness,  by  direction  of 
the  court,  then  stated  to  her  that  she  was  to  be 
tried  by  a  jury,  and  that  she  might  object  to 
such  as  she  pleased;  but  he  testified  that  it  was 
impossible  to  make  her  comprehend  a  matter  of 
that  nature,  although  she  might  understand 
subjects  of  daily  occurrence  which  she  had 
been  in  the  habit  of  seeing.  A  jury  was  there- 
upon "impaneled  and  sworn  to  try  whether 
she  was  sane  or  not,"  and  proof  was  given  of 
"  her  incapacity  at  that  time  to  understand  the 
mode  of  her  trial,  or  to  conduct  her  defense." 
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The  judge  "told  the  jury,  that  if  they  were 
satisfied  that  the  prisoner  had  not  then,  from 
the  defect  of  her  faculties,  intelligence  enough 
to  understand  the  nature  of  the  proceedings 
against  her,  they  ought  to  find  her  not  sane." 
The  jury  so  found,  and  the  prisoner  was  de- 
tained in  close  custody  as  the  statute  directs. 
A  similar  case  occurred  in  1836,  which  was  dis- 
posed of  in  the  same  way.  Alderson,  B.,  said 
to  the  jury:  "The  question  is  whether  the  pris- 
oner has  sufficient  understanding  to  compre- 
hend the  nature  of  this  trial,  so  as  to  make  a 
proper  defense  to  the  charge."  Rex  v.  Priich- 
ard,  7  C.  &  P.,  303.  Both  these  prisoners  had 
been  at  all  times  deaf  and  dumb.  In  presump- 
tion of  law  such  persons  are  always  idiots  or 
madmen,  although  it  may  be  shown  that  they 
have  the  use  of  understanding  and  are  capable 
of  committing  crimes,  for  which  in  that  event, 
they  should  be  punished.  1  Russ.,  Cr.,  6  ; 
Shelf.  Lunacy,  3. 

In  the  case  of  Queen  v.  Goode,  7  A.  &  E. . 
536,  which  occurred  in  1837,  the  prisoner  was 
brought  into  the  Court  of  Q.  B.,  and  arraigned 
on  an  indictment  for  a  misdemeanor.  As  he 
showed  clear  symptoms  of  insanity,  a  jury 
was  immediately  impaneled  to  try  whether  he 
was  then  insane  or  not ;  and  upon  evidence 
given,  as  well  as  upon  his  appearance  in  court, 
the  jury  found  that  he  was  insane.  The  pris- 
oner was  thereupon  detained  in  custody  under 
the  statute. 

In  Ley's  case,  1  Lewin  (C.C.),  239,  on  the  trial 
of  a  similar  question,  Hullock,  B.,  said  to  the 
jury:  "If  there  be  a  doubt  as  to  the  prisoner's 
sanity,  and  the  surgeon  says  that  it  is  doubtful, 
you  cannot  say  that  he  is  in  a  fit  state  to  be  put 
upon  his  trial." 

*The  course  at  common  law  was  much  [*2  7 
the  same.  In  Frith's  case,  22  Howell,  State  Tr. , 
307,  318,  which  preceded  the  Act  of  39  and  40 
Geo.  III.,  to  which  reference  has  been  made, 
the  prisoner  was  arraigned  for  high  treason, 
and  a  jury  sworn  to  inquire  whether  he  was  of 
sound  mind  and  understanding  or  not.  Ld. 
Kenyon,  Ch.  J.,  of  the  Court  of  K.  B.,  pre- 
sided at  the  trial,  assisted  by  one  of  the  judges 
of  the  Court  of  C.  P.,  and  one  of  the  Barons 
of  the  Court  of  Exchequer.  It  was  observed 
by  the  court  to  the  jury  that  the  inquiry  was 
not  whether  the  prisoner  was  insane  when  the 
alleged  crime  was  committed,  nor  was  it  nec- 
essary to  inquire  at  all,  what  effect  his  present 
state  of  mind  might  have  when  that  question 
came  to  be  discussed;  but  the  humanity  of  the 
law  of  England  had  prescribed  that  no  man 
should  be  called  upon  to  make  his  defense  at  a 
time  when  his  mind  was  in  such  a  situation 
that  he  appeared  incapable  of  doing  so;  that 
however  guilty  he  might  be,  the  trial  must  be 
postponed  to  a  time  when,  by  collecting  to- 
gether his  intellects,  and  having  them  entire, 
he  should  be  able  so  to  model  his  defense,  if  he 
had  one,  as  to  ward  off  the  punishment  of  the 
law;  and  it  was  for  the  jury  to  determine 
whether  the  prisoner  was  then  in  that  state  of  ' 
mind.  Shelf.,  468. 

With  these  lights  before  us,  the  construction 
of  the  statute,  which  forbids  the  trial  of  any 
insane  person,  cannot  be  attended  with  much 
difficulty.  A  state  of  general  insanity,  the 
mental  powers  being  wholly  perverted  or  ob- 
literated would,  necessarily,  preclude  a  trial ; 
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for  a  being  in  that  deplorable  condition  can 
make  no  defense  whatever.  Not  so,  however, 
where  the  disease  is  partial,  and  confined  to 
some  subject,  other  than  the  imputed  crime 
and  the  contemplated  trial.  A  person  in  this 
condition  may  be  fully  competent  to  under- 
stand his  situation  in  respect  to  the  alleged  of- 
fense, and  to  conduct  his  defense  with  discre- 
tion and  reason.  Of  this  the  jury  must  judge; 
and  they  should  be  instructed  that  if  such  is 
found  to  be  his  condition,  it  will  be  their  duty 
to  pronounce  him  sane.  In  the  case  at  bar  the 
court  professed  to  furnish  a  single  criterion  of 
sanity,  that  is,  a  capacity  to  distinguish  be- 
tween right  and  wrong.  This,  as  a  test  of  in- 
28*]  sanity,  *is  by  no  means  invariably  cor- 
rect; for  while  a  person  has  a  very  just  percep- 
tion of  the  moral  qualities  of  most  actions,  he 
may,  at  the  same  time,  as  to  some  one  in  par- 
ticular, be  absolutely  insane  and,  consequently, 
as  to  this.be  incapable  of  judging  accurately  be 
tween  right  and  wrong.  If  the  delusion  extends 
to  the  alleged  crime,  or  the  contemplated  trial, 
the  party  manifestly,  is  not  in  a  fit  condition 
to  make  his  defense,  however  sound  his  mind 
may  in  other  respects  be.  Still,  the  insanity 
of  such  a  person  being  only  partial,  not  gen- 
eral, a  jury  under  a  charge  like  that  given  in 
this  case,  might  find  the  prisoner  sane;  for  in 
most  respects  he  would  be  capable  of  distin- 
guishing between  right  and  wrong.  Had  the 
instruction  been  that  the  prisoner  was  to  be 
deemed  sane,  if  he  had  a  knowledge  of  right 
and  wrong  in  respect  to  the  crime  with  which 
he  stood  charged,  there  would  have  been  but 
little  fear  that  the  jury  could  be  misled;  for  a 
person  who  justly  apprehends  the  nature  of  a 
charge  made  against  him,  can  hardly  be  sup- 
posed incapable  of  defending  himself  in  regard 
to  it  in  a  rational  way.  At  the  same  time  it 
would  be  well  to  impress  distinctly  on  the 
minds  of  jurors,  that  they  are  to  gauge  the 
mental  capacity  of  the  prisoner,  in  order  to 
determine  whether  he  is  so  far  sane  as  to  be 
competent  in  mind  to  make  his  defense,  if  he 
has  one;  for,  unless  his  faculties  are  equal  to 
that  task,  he  is  not  in  a  fit  condition  to  be  put 
on  his  trial.  For  the  purpose  of  such  a  ques- 
tion, the  law  regards  a  person  thus  disabled  by 
disease,  as  non  compos  mentis,  and  he  should  be 
pronounced  unhesitatingly,  to  be  insane  within 
the  true  intent  and  meaning  of  this  statute. 

Where  insanity  is  interposed  as  a  defense  to 
an  indictment  for  an  alleged  crime, the  inquiry 
is  always  brought  down  to  the  single  question 
of  a  capacity  to  distinguish  between  right  and 
wrong  at  the  time  when  the  act  was  done.  In 
such  cases  the  jury  should  be  instructed  that 
"It  must  be  clearly  proved  that,  at  the  time  of 
committing  the  act,  the  party  accused  was  la- 
boring under  such  a  defect  of  reason  from  dis- 
ease of  the  mind,  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or,  if  he 
did  know  it,  that  he  did  not  know  he  was  do- 
ing what  was  wrong.  The  mode  of  putting  the 
29*]  latter  part  of  the  *question  to  the  jury 
on  these  occasions  has  generally  been, whether 
the  accused,  at  the  time  of  doing  the  act.knew 
the  difference  between  right  and  wrong;  which 
mode,  though  rarely,  if  ever,  leading  to  any 
mistake  with  the  jury,  is  not  deemed  so  accu- 
rate when  put  generally  and  in  the  abstract.as 
when  put  with  reference  to  the  party's  knowl- 
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edge  of  right  and  wrong  in  respect  to  the  very 
act  with  which  he  is  charged."  2  Greenl.  Ev., 
sec.  373.  This  is  the  rule  laid  down  by  all  the 
English  judges  but  one,  in  the  late  case  of  Mc- 
Naghten,  while  pending  in  the  House  of  Lords. 
The  case  is  reported  in  10  Cl.  &  F. ,  210,  and 
the  opinion  of  the  judges  may  be  found  in  a 
note  to  the  section  of  Greenleaf 's  Evidence  re- 
ferred to.  In  Eeg  v.  Oxford,  9  C.  &  P.,  525, 
Ld.  Denman,  Ch.  J.,  charged  the  jury  in  this 
manner:  "The  question  is,  whether  the  pris- 
oner was  laboring  under  that  species  of  insanity 
which  satisfies  you  that  he  was  quite  unaware 
of  the  nature,  character  and  consequences  of 
the  act  he  was  committing,  or,  in  other  words, 
whether  he  was  under  the  influence  of  a  dis- 
eased mind,  and  was  really  unconscious,at  the 
time  he  was  committing  the  act,  that  it  was  a 
crime."  The  insanity  must  be  such  as  to  de- 
prive the  party  charged  with  crime,  of  the  use 
of  reason  in  regard  to  the  act  done.  He  may  be 
deranged  on  other  subjects,  but  if  capable  of 
distinguishing  between  right  and  wrong  in  the 
particular  act  done  by  him,  he  is  justly  liable 
to  be  punished  as  a  criminal. 

Such  is  the  undoubted  rule  of  the  common 
law  on  this  subject.  Partial  insanity  is  not,  by 
that  law,  necessarily  an  excuse  for  crime,  and 
can  only  be  so  where  it  deprives  the  party  of 
his  reason  in  regard  to  the  act  charged  to  be 
criminal.  Nor,  in  my  judgment,  was  the  stat- 
ute on  this  subject  intended  to  abrogate  or 
qualify  the  common  law  rule.  The  words  of 
the  statute  are,  "No  act  done  by  a  person  in  a 
state  of  insanity  can  be  punished  as  an  offense." 
2  R.  S.,  697,  sec.  2.  The  clause  is  very  com- 
prehensive in  its  terms,  and,  at  first  blush, 
might  seem  to  exempt  from  punishment  every 
act  done  by  a  person  who  is  insane  upon  any 
subject  whatever.  This  would,  indeed,  be  a 
mighty  change  in  the  law,  as  it  would  afford 
absolute  impunity  *to  every  person  in  an  [*3O 
insane  state,  although  his  disease  might  be  con- 
fined to  a  single  and  isolated  subject.  If  this  is 
the  meaning  of  the  statute,  jurors  are  no  longer 
to  inquire  whether  the  party  was  insane  "  in 
respect  to  the  very  act  with  which  he  is  charged, " 
but  whether  he  was  insane  in  regard  to  any  act 
or  subject  whatever;  and  if  they  find  such  to 
have  been  his  condition, render  a  verdict  of  not 
guilty.  But  the  statute  is  not  so  understood  by 
me.  I  interpret  it  as  I  should  have  done  if  the 
words  had  been  "No  act  done  by  a  person  in 
a  state  of  insanity,  in  respect  to  such  act,  can 
be  punished  as  an  offense."  The  act,  in  my 
judgment,  must  be  an  insane  act,  and  not  mere- 
ly the  act  of  an  insane  person.  This  was  plain- 
ly the  rule  of  law  before  the  statute  was  passed, 
and,  although  that  took  place  more  than  six- 
teen years  since,  I  am  not  aware  that  it  has,  at 
any  time,  been  held  or  intimated  by  any  judi- 
cial tribunal,  that  the  statute  had  abrogated,  or 
in  any  respect  modified  this  principle  of  the 
common  law. 

But  to  return  to  the  trial  of  the  preliminary 
question  in  the  present  case.  The  jury  found, 
not  as  the  issue  required  them  to  do,  that  the 
prisoner  was  or  was  not  insane,  but  that  he  was 
"sufficiently  sane  in  mind  and  memory  to  dis- 
tinguish between  right  and  wrong. "  This  ver- 
dict was  defective;  it  did  not  directly  find  any- 
thing, and  certainly  not  the  point  in  issue,  but 
evaded  it  by  an  argumentative  finding.  At  the 
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utmost  the  jury  only  made  an  approach  towards 
the  point  to  be  decided,  but  failed  to  reach  it. 
They  should  have  been  required  to  pass  direct- 
ly on  the  question  of  insanity,  and  should  not 
have  been  allowed  to  evade  it  by  an  argumenta- 
tive verdict  of  any  sort.  Such  a  finding  as  this 
would  be  objectionable  in  a  civil  proceeding, 
and  in  a  criminal  case  should  not  be  allowed. 
In  the  Matter  of  Morgan,  a  lunatic,  7  Paige,  236. 

The  preliminary  trial  being  closed,  a  plea  of 
not  guilty  was  entered  for  the  prisoner,  and  the 
•court  proceeded  to  the  trial  of  the  main  issue. 
Numerous  objections  were  taken  in  the  course 
of  the  trial  by  the  counsel  for  the  prisoner,  most 
of  which  were  obviously  not  well  founded.and 
were  properly  overruled  by  the  court.  I  shall 
notice  but  few  of  the  points  excepted  to,  as  it 
3 1*]  is  *deemed  unnecessary  to  give  to  each  of 
them  a  separate  examination. 

Several  persons  drawn  as  jurors  were,  in  the 
first  place,  challenged  for  principal  cause  by 
the  counsel  for  the  prisoner;  but  the  court  held 
that  these  challenges  were  not  sustained  by  the 
evidence  adduced  in  their  support.  Challenges 
for  favor  were  then  interposed;  but  the  jurors 
were  found  by  the  triers  to  be  indifferent.  Va- 
rious exceptions  were  taken  by  the  prisoner's 
counsel  to  points  made  and  decided  in  dispos- 
ing of  these  challenges;  and,  although  the  sev- 
eral jurors  thus  challenged  were  ultimately  ex- 
cluded by  the  peremptory  challenges  of  the 
prisoner,  it  is  now  urged  that  these  exceptions 
are  still  open  to  examination  and  review  in 
this  court.  I  think  otherwise.  The  prisoner 
had  the  power  and  the  right  to  use  his  peremp- 
tory challenges  as  he  pleased, and  the  court  can- 
not judicially  know  for  what  cause  or  with 
what  design  he  resorted  to  them.  People  v. 
Bodine,  1  Den.,  310.  He  was  free  to  use  or  not 
use  them,  as  he  thought  proper  ;  but  having 
resorted  to  them  they  must  be  followed  out  to 
all  their  legitimate  consequences.  Had  he  omit- 
ted to  make  peremptory  challenges,  his  excep- 
tions growing  out  of  the  various  challenges  for 
cause,  would  have  been  regularly  here  for  re- 
vision. But  he  chose  by  his  own  voluntary  act 
to  exclude  these  jurors,  and  thus  virtually,  and 
as  I  think,  effectually  blotted  out  all  such  er- 
rors, if  any,  as  had  previously  occurred  in  re- 
gard to  them.  But  the  case  of  the  juror  Beach 
stands  on  other  grounds.  He  was  first  chal- 
lenged, as  is  said,  for  principal  cause,  which, 
after  evidence  had  been  given,  was  overruled 
by  the  court.  He  was  then  challenged  for  fa- 
vor, but  the  triers  found  him  to  be  indifferent. 
No  peremptory  challenge  was  made,  and  he 
served  as  one  of  the  jury.  As  to  this  juror, 
•every  exception  taken  by  the  prisoner's  coun- 
sel is  now  here  for  examination  and  review. 

When  a  juror  is  challenged  for  principal 
cause,  or  for  favor,  the  ground  of  the  challenge 
should  be  distinctly  stated;  for  without  this 
the  challenge  is  incomplete  and  may  be  wholly 
disregarded  by  the  court.  It  is  not  enough 
to  say  I  challenge  for  principal  cause  or  for 
32*]  favor,  and  stop  there  ;  the  cause  *of 
the  challenge  must  be  specified.  In  Mann 
v.  Glover,  2  Green.,  195,  the  court  say:  "A 
party  cannot  make  a  principal  challenge, 
or  a  challenge  to  the  favor,  by  giving  it 
a  name.  A  challenge,  whether  in  writing  or 
by  parol,  must  be  in  such  terms  that  the  court 
can  see,  in  the  first  place,  whether  it  is  for 
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principal  cause  or  to  the  favor;  and  so  deter- 
mine by  what  forum  it  is  to  be  tried;  and  sec- 
ond, whether  the  facts,  if  true,  are  sufficient 
to  support  such  challenge."  Again;  the  chal- 
lenger must  "State  why  the  juror  does  not  stand 
indifferent ;  he  must  state  some  facts  or  cir- 
cumstances which,  if  true,  will  show  either 
that  the  juror  is  positively  and  legally  disquali- 
fied, or  create  a  probability  or  suspicion  that 
he  is  not  or  may  not  be  impartial.  In  the  former 
case  the  challenge  would  be  a  principal  one, 
triable  by  the  court;  in  the  latter,  it  would  be 
to  the  favor,  and  submitted  to  triers." 

These  views  are  sound  and  appropriate,  and 
their  observance  would  greatly  promote  order 
and  convenience  in  the  determination  of  chal- 
lenges. I  am  aware  that  challenges  are  not 
unfrequently  made  in  general  terms,  which 
merely  indicate  the  supposed  character  of  the 
challenge,  as  for  principal  cause  or  for  favor, 
but  without  designating  the  particular  grounds 
by  which,  if  at  all,  they  must  be  sustained.  In 
this  posture  of  the  question,  as  far  as  a  ques- 
tion can  be  said  to  have  been  made,  the  parties 
proceed  to  the  examination  of  witnesses  before 
the  court  or  triers,  as  the  case  may  be.  No 
issue  has  been  joined,  and  no  matter  of  fact  al- 
leged by  either  party.  What  is  to  be  tried  ? 
It  can  hardly  be  determined  in  such  a  state  of 
things  whether  the  question  is  one  of  fact  or 
of  law,  and  the  proceeding  is  obviously  incon- 
venient and  irregular.  Challenges  for  princi- 
pal cause  may  become  part  and  parcel  of  the 
record,  and  should,  therefore,  be  made  in  due 
form.  They  may  be  demurred  to,  and  unless 
some  cause,  sufficient  of  itself  to  raise  the  le- 
gal presumption  of  unindifference  is  alleged, 
the  challenge  must  of  course  be  overruled. 
But  the  opposite  party  is  not  bound  to  demur; 
he  may  take  issue  on  the  facts  stated  as  ground 
for  the  challenge,  or  may  counterplead  new 
matter  in  avoidance.  Thus  an  issue  of  fact 
may  be  joined,  which  must  *be  decided  [*33 
upon  the  evidence  to  be  adduced  by  the  re- 
spective parties.  By  pursuing  the  orderly  mode 
of  requiring  the  challenger  to  specify  the 
grounds  of  his  challenge,  and  the  opposite 
party  to  demur,  take  issue  or  counterplead, 
questions  of  law  and  fact  will  be  kept  distinct, 
and,  as  I  apprehend,  the  convenience  of  the 
parties  as  well  as  that  of  the  court  will  be 
greatly  promoted. 

The  case  of  Mann  v.  Glover  has  not  been  re- 
ferred to  as  containing  any  new  doctrine,  but 
because  it  presents  a  terse  summary  of  the  law 
on  this  subject.  All  challenges,  except  such 
as  may  be  made  peremptorily,  are  for  cause  ; 
and  unless  some  cause  is  stated  by  the  chal- 
lenger, the  objection  cannot  justly  be  called  a 
challenge,  nor  should  it  be  regarded  as  such. 

The  bill  of  exceptions  does  not  show,  in 
terms,  what  cause  of  challenge  was  alleged 
against  the  juror  Beach;  it  is  only  said  he  was 
challenged  "for  principal  cause."  But  from 
the  scope  and  character  of  the  evidence  given 
to  maintain  the  challenge.the  inference  is  plain 
that  it  was  alleged  the  juror  had  formed  and 
expressed  an  opinion  that  the  prisoner  was 
guilty  of  the  crime  for  which  he  stood  indicted. 
This  was  good  cause  of  principal  challenge,  as 
has  repeatedly  been  held  by  this  court.  Ex 
parte  Vermttyea,  6  Cow.,  555  ;  7  Id.,  108;  Peo- 
ple v.  Mather,  4  Wend.,  229  ;  see,  also,  Mann 
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v.  Glover,  supra;  State  v.  Benton,  2  Dev.  & 
B.,  196;  It-vine  v.  Kean,  14  S.  &R.,  292;  Com. 
v.  Lesher,  17  Id.,  155.  We  must  then  under- 
stand this  cause  of  challenge  to  have  been  al- 
leged, and  as  evidence  was  gone  into,  the  fact 
must  have  been  expressly  or  virtually  denied 
by  the  public  prosecutor.  An  issue  was  thus 
joined  to  be  tried  by  the  court,  and  if  the  fact 
alleged  was  found  to  be  true,  the  juror  was 
necessarily  excluded.  Every  challenge  for 
principal  cause  must  be  for  some  matter  which 
imports  absolute  bias  or  favor,  and  leaves  noth- 
ing for  the  discretion  of  the  court.  The  truth 
of  the  fact  alleged,  and  that  alone,  is  in  ques- 
tion. Its  sufficiency,  as  ground  of  challenge, 
is  conceded  by  omitting  to  demur  and  taking 
issue  on  the  fact.  It  is  otherwise  on  a  chal- 
lenge for  favor.  That  must  be  determined  by 
triers,  who  are  to  pass  upon  the  question  of  act- 
34*]  ual  *bias  or  favor.  They  are  final  judges 
upon  the  matter  submitted  to  them;  and  from 
their  decision,  when  properly  instructed,  the 
law  has  provided  no  appeal. 

The  challenge  of  the  juror  Beach,  for  prin- 
cipal cause,  was  not,  in  my  opinion,  sustained 
by  the  evidence,  and  was  correctly  overruled. 
He  had  only  an  impression  that  the  prisoner 
was  guilty,  but  nothing  which  deserved  to  be 
called  an  absolute  opinion.  He  had  doubts  of 
the  prisoner's  guilt,  and  as  far  as  any  opinion 
had  been  formed,  it  was  contingent  and  hy- 
pothetical. Such  impressions  or  opinion  fall 
short  of  what  is  required  to  maintain  a  chal- 
lenge for  principal  cause.  People  v.  Bodine, 
1  Den.,  281,  306  ;  People  v.  Mather,  4  Wend., 
243,  and  cases  cited  ;  Mann  v.  Glover,  supra; 
Irvine  v.  Bk.,  2  W.  &  S.,  190,  202.  (a) 

The  challenge  for  principal  cause  having 
been  overruled,  or,  in  other  words,  found  not 
to  be  sustained  by  the  evidence  given  in  its 
support,  this  juror  was  challenged  for  favor, 
and  the  question  of  his  indifference  was  sub- 
mitted to  triers  on  the  same  evidence  which 
had  been  given  to  the  court  on  the  trial  of  the 
challenge  for  principal  cause.  As  the  bill  of 
exceptions  states,  the  court  charged  the  triers 
the  same  as  in  the  case  of  the  juror  Taylor,  to 
which  charge  and  every  part  and  portion 
thereof  the  counsel  for  the  prisoner  excepted. 

In  the  case  of  the  juror  Taylor,  evidence 
was  given  tending  to  show  that  he  had  decided 
impressions  against  the  prisoner,  and  a  pretty 
strong  belief  of  his  guilt ;  and  in  the  case  of 
Beach,  the  evidence, although  less  decisive,  was 
of  the  same  character.  The  court  charged  the 
triers,  in  the  case  of  the  juror  Taylor,  amongst 
other  things,  that  the  resort  to  the  triers  by  the 
prisoner's  counsel  was  in  the  nature  of  an  ap- 
peal from  the  opinion  of  the  court  on  the  facts, 
and  that  a  hypothetical  opinion  formed  by  the 
juror  did  not  disqualify  him.  These  points 
were  distinctly  stated  in  the  charge,  and.  as  it 
seems  to  me,  are  plainly  reached  by  the  ex- 
ceptions as  taken.  The  charge  embraced  sev- 
eral distinct  propositions,  amongst  which  were 
35*]  those  *I  have  stated;  and  although  a  sep- 
arate and  formal  exception  was  not  pointed  at 
each  of  these  positions  as  laid  down  by  the 
court,  the  exception,  as  taken,  was,  in  my  opin- 
ion, fully  sufficient  to  apprise  the  court  and 
the  counsel  of  what  was  intended.  In  terms, 
the  exception  extended  to  "every  part"  and 

(a)  See,  also,  People  v.  Honeyman,  3  Den.,  121. 
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"portion"  of  the  charge,  which  would  seem  to 
be  sufficient  to  reach  every  distinct  position  of 
the  law  which  had  been  laid  down  by  the 
court.  At  all  events,  in  a  capital  case,  where 
it  is  obvious  that  the  court  regarded  the  excep- 
tion, as  stated,  fully  sufficient  for  the  occa- 
sion, I  do  not  feel  at  liberty  to  overlook  it  as 
deficient  in  the  requisite  degree  of  certainty. 

Then  as  to  the  legal  positions  laid  down  by 
the  court,  and  which  have  already  been  stated, 
it  seems  to  me  they  cannot  be  maintained.  I 
would  not  be  understood  to  hold  that  a  hypo- 
thetical opinion, necessarily  disqualifies  a  juror. 
It  clearly  does  not.  If  such  was  its  effect  it  would 
uphold  a  challenge  for  principal  cause,  which 
it  will  not.  Still,  it  is  some  evidence  of  bias, 
and  upon  which  triers,  in  their  discretion,  may 
set  a  juror  aside.  People  v.  Bodine,  supra.  The 
court  should  not  instruct  them,  as  matter  of 
law,  as  was  done  in  this  case,  that  such  an 
opinion  does  not  disqualify  a  juror  ;  for  this, 
in  effect,  is  charging  them  that  he  cannot  be 
set  aside  on  that  ground.  If  the  triers  find  that 
bias  actually  exists  in  the  mind  of  the  juror, 
although  it  is  proved  only  by  the  formation  of 
a  hypothetical  opinion,  they  may  and  ought  to 
reject  him.  Some  minds  are  so  constituted 
that  such  an  opinion  would  exert  a  controlling 
influence  in  the  jury  box,  while  with  others 
its  influence  would  be  neither  seen  or  felt.  All 
this  is  to  be  considered  and  passed  upon  by  the 
triers.  No  rule  can  be  laid  down  which  will 
enable  them,  in  every  case,  to  determine,  with 
unerring  certainty,  that  the  juror  is  or  is  not 
indifferent  between  the  parties.  It  is  not  a 
question  to  be  solved  by  a  rule  of  law,  but  by 
the  common  sense  of  the  triers;  and  if  this  has 
fair  play  the  difficulty  will  rarely  be  found 
very  great.  The  triers  must  find  that  the  juror 
stands  impartial  and  indifferent, or  they  should 
reject  him.  It  is  the  province  of  the  court  to 
say  what  evidence  is  admissible  on  the  ques- 
tion of  indifference;  but  its  strength  and  influ- 
ence *in  establishing  the  allegation  of  [*36 
favor  or  bias,  are  for  the  triers  alone  to  del  er- 
mine. The  court  erred  in  instructing  these 
triers  that  the  juror  could  not  be  found  unin- 
different  on  evidence  that  he  had  formed  a 
hypothetical  opinion  of  the  guilt  of  the  pris- 
oner. The  instruction  should  have  been  that 
this  was  evidence  to  be  considered  by  the  tri- 
ers, and  if  it  convinced  them  that  actual  bias 
existed,  the  juror  ought  to  be  excluded;  but  if 
his  mind  was,  notwithstanding,  found  to  be 
impartial  and  unbiased,  the  objection  should 
be  disregarded. 

I  know  of  no  sense  in  which  a  resort  to  triers 
by  a  challenge  for  favor,  can  be  rightly  re- 
garded as  an  appeal  from  the  decision  of  the 
court  on  a  challenge  for  principal  cause.  The 
latter  species  of  challenge  is  allowed  on  some 

§  round  from  which  the  law  infers  partiality  or 
ias;  and  where  the  fact  is  put  in  issue  the 
court  has  only  to  find  whether  it  is  true  or  not. 
If  true,  the  law  adjudges  unindifference,  and 
the  juror  is  necessarily  excluded.  The  court 
is  not  to  pass  upon  the  question  of  actual  bias, 
but  simply  to  ascertain  the  truth  of  the  alleged 
cause  of  challenge;  for  if  that  is  true,  it  follows 
that  the  juror  is  unindifferent. 

But  on  a  challenge  for  favor  no  such  isolated 
question  is  presented  to  the  triers.  They  are 
first  to  inquire  whether  the  alleged  cause  or 
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ground  of  challenge  is  true  in  fact.  But  this 
is  not  all,  for  supposing  its  truth  to  be  estab- 
lished, they  must  then  pass  upon  the  effect  it 
has  produced  on  the  mind  of  the  juror,  and 
find  whether  the  consequence  has  been  actual 
bias  or  favor.  The  triers  must  come  to  this 
conclusion  before  they  can  exclude  a  juror  on 
a  challenge  for  favor.  But  as  no  such  question 
is  to  be  decided  by  the  court  on  a  challenge  for 
principal  cause,  the  charge,  in  this  case,  that 
the  resort  to  the  triers  was  an  appeal  from  the 
decision  of  the  court,  was  erroneous.  Besides, 
the  tendency  of  such  a  charge  must  be  to  preju- 
dice the  prisoner  on  the  question  to  be  decided 
by  the  triers,  for  it  virtually  places  them  in  the 
position  of  persons  sitting  in  judgment  on  what 
had  immediately  before  been  determined  by 
the  court.  It  should  never  be  lost  sight  of  that 
triers  are  to  ascertain  the  real  state  of  the  mind 
of  the  juror,  to  determine  whether  he  is  truly 
impartial  and  indifferent  between  the  parties — 
37*]  *without  favor  or  bias  as  to  either;  and 
that  all  the  evidence  given  is  only  allowable  as 
material  to  enable  the  triers  to  come  to  this  re- 
sult. On  this  part  of  the  case,  my  opinion  is, 
that  there  was  error  in  the  instructions  to  the 
triers,  and  for  which  the  judgment  should  be 
reversed  and  a  new  trial  ordered. 

I  proceed  to  another  class  of  questions  made 
by  the  prisoner's  counsel. 

The  verdict  on  the  preliminary  issue  was 
rendered  July  6.  In  the  course  of  the  trial, 
and  shortly  after  the  15th  of  that  month,  sev- 
eral medical  witnesses  were  sworn  and  exam- 
ined on  the  part  of  the  prisoner,  with  a  view 
to  establish  his  insanity  the  preceding  March, 
when  the  alleged  murder  was  perpetrated.  One 
of  these  witnesses,  Doctor  Van  Epps,  had 
known  the  prisoner  from  his  childhood,  and 
had  visited  and  examined  him  with  a  view  to 
ascertain  his  mental  condition,  both  before  and 
after  July  6.  The  others  had  never  seen  the 
prisoner  until  July  15;  but  they  also  had  ex- 
amined him,  on  and  after  that  day,  in  order  to 
be  prepared  to  express  an  opinion  on  the  ques- 
tion of  his  sanity  or  insanity. 

That  part  of  the  bill  of  exceptions  which 
states  the  questions  made  and  exceptions  taken, 
in  regard  to  these  witnesses,  is,  perhaps,  liable 
to  some  misapprehension,  and  it  may  be  that  I 
have  not  rightly  understood  what  was  intended 
to  be  decided  by  the  court.  I  have  read  this 
part  of  the  bill  of  exceptions  repeatedly,  with 
an  anxious  desire  to  collect  its  true  meaning; 
and  although  I  would  not  affirm  positively, 
that  its  meaning  may  not  have  been  misappre- 
hended, I  still  think  no  error  has  been  fallen 
into  in  regard  to  the  views  of  the  court.  As  I 
understand  the  bill  of  exceptions,  the  court 
held  that  it  was  competent  for  these,  or  other 
medical  witnesses,  to  express  an  opinion  upon 
the  question  of  the  insanity  of  the  prisoner  at 
the  time  of  the  alleged  murder,  but  that  such 
opinion  must  be  formed  upon  facts  and  cir- 
cumstances which  occurred,  or  observations 
made,  before  July  6,  when  the  verdict  on  the 
preliminary  issue  was  rendered,  and  could,  in 
no  degree,  rest  upon  anything  observed  in  the 
appearance,  manner  or  condition  of  the  pris- 
oner since  that  time;  and  that  the  witnesses 
38*]  *could  not,  with  a  view  to  fortify  the 
conclusion  of  insanity  at  the  time  of  the  homi- 
cide, be  allowed  to  express  an  opinion  that  he 
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was  insane  at  the  trial,  or  had  been  at  any  time 
since  July  6.  Nor  was  it  even  allowable  to  say 
they  had  examined  the  prisoner,  since  that 
time,  with  a  view  to  ascertain  his  mental  con- 
dition. These  restrictions  were  deemed  proper 
by  the  court,  as  I  gather  from  the  bill  of  ex- 
ceptions, on  the  ground  that  the  verdict,  on 
the  preliminary  issue,  had  conclusively  estab- 
lished, for  all  purposes  connected  with  this 
trial,  the  sanity  of  the  prisoner  at  the  time 
when  that  verdict  was  rendered. 

I  cannot  adopt  the  suggestion,  made  on  the 
argument,  that  July  6  may  have  been  taken  as 
a  reasonable  time  by  which  to  bound  the  in- 
quiries made  of  these  witnesses;  on  the  con- 
trary, I  think  it  quite  clear  that  the  court  re- 
garded the  preliminary  verdict  as  decisive  of 
the  question  of  present  insanity  and,  therefore, 
limited  the  witnesses  to  the  time  when  that 
verdict  was  rendered.  In  giving  reasons  for 
his  opinion  that  the  prisoner  was  insane.Doctor 
Van  Epps  spoke  of  an  interview  with  him  since 
July  6,  when  he  "was  stopped  by  the  court, 
who  then  remarked  (an  objection  having  been 
made  by  the  counsel  for  the  people)  that  the 
question  of  present  sanity  had  been  tried  and 
a  verdict  rendered  on  the  6th  of  July  instant, 
and  that  the  question  of  the  present  sanity 
could  not  then  be  again  retried;"  that  the  ques- 
tion now  was  as  to  the  sanity  of  the  prisoner 
when  the  deed  was  done,  the  preceding  March, 
"and  that  the  evidence  of  insanity  must  be  con- 
fined to  facts  before  and  at  the  time  of  com- 
mitting the  act,  and  up  to  the  6th  of  July  in- 
stant, when  the  verdict  of  sanity  was  rendered." 
Doctor  Hun,  another  of  these  witnesses,  had 
first  seen  the  prisoner  July  15.  The  prisoner's 
counsel  "proposed  to  prove  by  this  witness 
that,  in  his  opinion,  the  prisoner  is  and  was  in- 
sane at  the  time  of  the  commission  of  the  crime. 
This  was  objected  to  by  the  counsel  for  the 
people,  on  the  ground  that  the  verdict  on  the 
preliminary  issue,  rendered  on  the  sixth  day 
of  July  instant,  was  and  is  conclusive  that  the 
prisoner  was  sane  on  that  day;  and  that  the 
same  cannot  be  contradicted  by  evidence." 
The  court  did  not  pass  directly  upon  this  offer 
*and  objection;  although  the  ground  [*39 
stated  by  the  counsel  for  the  people  is  under- 
stood to  have  been  precisely  that  which  the 
court  acted  upon.  This  witness  was  asked  if 
he  had  made  a  personal  examination  of  the 
prisoner,  since  his  arrival  at  the  court,  which 
was  July  15,  "with  reference  to  the  state  of 
his  mind."  To  this  the  counsel  for  the  people 
objected,  and  the  court  refused  to  allow  the 
witness  to  give  an  answer.  He  was  then  asked 
if  it  was  his  opinion,  founded  upon  personal 
examination  since  July  6,  that  the  prisoner  was 
insane  March  12,  when  the  homicide  was  per- 
petrated. This  was  objected  to  by  the  counsel 
for  the  people,  and  the  court  sustained  the  ob- 
jection. The  witness  was  then  asked  his  opin- 
ion, founded  on  such  examination,  as  to  the 
prisoner  being  insane  at  the  time  when  the 
question  was  put.  This  was  also  objected  to  and 
excluded  by  the  court.  Doctor  McNaughton 
was  examined  under  like  restrictions.  "The 
court  decided  that  the  witness  should  not  tes- 
tify as  to  any  examination  made  by  him  of  the 
prisoner  since  the  sixth  day  of  July  instant," 
and  particularly  "instructed  the  witness  that 
he  should,  in  any  future  testimony  to  be  given 
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by  him  upon  the  trial  of  this  cause,  exclude 
all  knowledge  or  information  gained  by  him 
of  or  about  the  prisoner  by  or  from  any  per- 
sonal examination  made  by  him  of  said  pris- 
oner, since  the  said  sixth  day  of  July  instant." 
These  references  to  points  decided  and  views 
expressed  by  the  court,  clearly  show,  in  my 
opinion,  that  the  court  regarded  the  prelimi- 
nary verdict  as  absolutely  conclusive  for  all 
purposes,  in  this  case,  that  the  prisoner  on 
and  after  the  sixth  of  July  was  in  a  sane  state. 

The  views  of  the  court  upon  this  part  of  the 
case  were,  in  my  opinion,  clearly  erroneous. 
In  strictness  the  verdict  on  the  preliminary 
issue  was  not  before  the  court  and  jury  on  the 
trial  of  the  issue  of  guilty  or  not  guilty,  nor 
•was  it,  in  any  respect,  material  to  such  trial. 
But  if  it  should  be  regarded  as  a  fact  in  the 
case,  of  which  the  court  and  jury,  while  en- 
gaged in  the  trial  of  the  main  issue,  might  take 
notice,  no  such  consequence  as  that  deduced 
by  the  court  would  follow  from  it.  The  only 
object  of  the  preliminary  trial  was  to  ascertain 
4O*]  the  mental  condition  *of  the  prisoner,  in 
order  to  determine  whether  he  should  then  be 
tried  on  the  indictment.  This,  I  repeat,  was 
the  only  object  of  that  trial,  and  the  result  at 
which  the  first  jury  arrived  could  have  no  pos- 
sible bearing  or  just  influence  upon  the  trial 
of  the  main  issue.  The  indictment  was  not 
to  be  tried  piece  meal,  but  at  one  time,  and  by 
a  single  jury.  If,  therefore,  the  opinion  sought 
to  be  obtained  from  these  medical  witnesses, 
was  otherwise  competent  and  proper,  and  that 
seems  to  have  been  conceded,  it  is  perfectly 
clear  that  the  preliminary  verdict  constituted 
no  obstacle  to  its  reception. 

I  am  not  about  to  inquire  how  far,  or  under 
what  circumstances,  the  opinion  of  medical 
witnesses  may  be  admissible  on  the  question  of 
insanity,  although,  in  general,  nothing  is  better 
settled  than  that  such  evidence  is  competent.  1 
Phil.  Ev.,  290;  Shelf.  Lun.,  62,  67-73;  1  Greenl. 
Ev.,  sec.  440.  And  I  entertain  no  doubt  that 
such  a  witness  should  be  allowed  to  express  an 
opinion  in  regard  to  the  mental  condition  of  a 
person  alleged  to  be  insane  in  the  month  of 
March,  although  the  opinion  may  have  been 
founded  solely  on  an  examination  made  in  the 
succeeding  July.  In  most  cases,  undoubtedly, 
the  opinion  would  be  more  satisfactory  and 
convincing,  when  based  on  observations  made 
at  or  about  the  time  to  which  the  inquiry  re- 
lates. But  this  is  not  decisive  against  the  re- 
ception of  such  evidence,  though  founded  on 
examinations  made  at  a  later  period.  The 
competency  of  the  testimony  is  one  question, 
and  its  effect  another.  The  first  is  for  the  court 
and  the  latter  for  the  jury.  It  will  sometimes, 
undoubtedly,  be  found,  and  perhaps  not  un- 
f  requently,  that  the  mental  malady  is  such  that 
an  examination  would  disclose  beyond  all  per- 
adventure  to  a  skillful  physician,  what  must 
have  been  the  condition  of  the  patient  for 
months  or  years  before.  The  lateness  of  the 
time  when  the  examination  was  made,  as  well 
as  the  character  of  the  malady,  are  certainly  to 
be  considered  jn  determining  the  degree  of 
consequence  which  should  be  given  to  the 
opinion  of  the  witness,  but  unless  the  inter- 
vening time  is  much  greater  than  from  March 
to  July,  that  can  furnish  no  solid  objection  to 
the  admissibility  of  the  evidence.  If  I  could, 
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therefore,  adopt  *the  suggestion  that  [*41 
July  6  was  taken  by  the  court  as  a  reasonable 
limitation  to  inquiries  of  this  description,  I 
should  still  be  unable  to  agree  that  the  court 
had  a  right  to  impose  any  such  restriction  upon 
the  witnesses.  It  was  competent  for  such  wit- 
nesses to  state  what  their  opinions  were, 
whether  founded  on  examinations  before  or 
during  the  trial  ;  and  these  opinions  might  not 
only  extend  to  the  mental  condition  of  the 
prisoner  at  the  time  when  the  homicide  was 
perpetrated,  but  they  might  be  brought  down 
to  the  very  time  when  the  witness  was  speak- 
ing. The  latter  would  be  admissible,  not  be- 
cause the  present  insanity  of  the  prisoner 
would  necessarily  control  the  verdict,  but  be- 
cause it  tended  to  fortify  the  conclusion  that 
insanity  existed  in  the  preceding  March.  But, 
although  such  are  my  views  upon  this  part  of 
the  case,  it  is  not  supposed  that  the  court  ex- 
cluded the  evidence  of  the  opinion  of  these 
witnesses  in  consequence  of  the  lateness  of  the 
period  when  their  examinations  had  been 
made.  The  evidence  was  shut  out,  as  I  under- 
stand the  case,  because  the  verdict  on  the  pre- 
liminary issue  was  supposed  to  constitute  an 
insuperable  bar  to  its  reception.  This,  as  before 
said,  was  in  my  judgment  erroneous.  Upon  the 
whole  case,  therefore,  I  think  the  judgment  of 
the  court  below  should  be  reversed,  and  a  new 
trial  ordered. 

Whether  the  prisoner  was  or  was  not  insane 
at  the  time  of  the  homicide  or  the  trial,  is  not 
a  question  before  us  on  this  bill  of  exceptions, 
and  no  opinion  on  that  subject  is  intended  to 
be  expressed  or  intimated. 

Judgment  reversed. 

Insanity— What  commutes— Test  of.  Cited  in— 32 
N.  Y.,  719 ;  52  N.  Y.,  469;  11  Am.  Rep..  732;  26  Hun, 
69 ;  48  Barb.,  24 ;  1  Abb.  N.  S.,  199 ;  7  Abb.  N.  S..  332 ; 
13  Abb.  N.  S.,  216,  246 ;  5  Park.,  644 ;  15  Wall.,  590 ;  1 
Cliff. ,119;  50 N.  H.,  390;  9  Am.  Rep.,  253 ;  71  Mo.,  177; 
36  Am.  Rep.,  465 ;  11  Neb.,  539;  38  Am.  Rep.,  377  ;  10 
N.  W.  Rep.,  453. 

Methods  of  trying  question  of.  Cited  in— 19  N.  W. 
Rep.,  436. 

Evidence  to  establish— Professional  witness.  Ex- 
plained-12  Mich.,  494. 

Cited  in— 9  N.  Y.,  397 ;  3  Park.,  297 ;  17  Mich.,  17. 

Finding  of  jury  upon  preliminary  issue  not  admis- 
sible upon  trial  of  indictment.  Cited  in— 28  Hun,  43 : 
6  Park.,  149. 

Collateral  issue— BUI  of  exceptions  will  not  lie  to  re- 
view questions  determined  upon  trial  of.  Cited  in— 43 
N.  Y.,  32 ;  20  Barb.,  497  ;  11  How.  Pr.,  534 ;  1  Park.,  304. 

Juror— Competency  of.  Cited  in— 5  Denio,  349 ;  74 
N.  Y.,  285 ;  3  Lans.,  232 ;  18  Barb.,  524  ;  57  Barb..  349. 

Challenge— Error  of  court  in  deciding,  waived  by 
subsequent  peremptory  challenge.  Followed— 2  Keyes, 
442 ;  2  Abb.  App.  Dec..  220. 

Cited  in— 1  Hun,  258 ;  54  Barb.,  341 ;  4  T.  &  C.,  7 ;  1 
Park.,  278 ;  6  Park.,  195 ;  20  N.  W.  Rep.,  281. 

Principal  challenge— What  a  good  cause  for.  Cited 
in— 27  N.  Y.,  342 ;  74  N.  Y.,  283  ;  80  N.  Y.,  493  ;  26  How. 
Pr.,  207  ;  6  Abb.  N.  C.,  7 ;  4  Park.,  109. 117 ;  6  Park.,  244. 

Erroneous  charge  to  jury — Defective  verdict.  Re- 
viewed—I Park..  278. 

Cited  in-36  N.  Y.,  116 ;  1  Trans.  App.,  4 ;  34  How. 
Pr..  234 ;  3  Abb.  N.  S..  219. 

BUI  of  ei-ceptions—Writ  of  error.  Cited  in— 28  Hun, 
42 ;  1  Park.,  265 ;  2  Park.,  382 ;  4  Park.,  330. 

Also  cited  in— 96  U.  S..  643. 


ARNOT  v.  McCLURE. 

Statute  Foreclosure  of  Mortgage — Affidavits  as 
Evidence — Necessary,  where  Mortgagee  Pur- 
chases— Such  Affidavits  Conclusive,  when — 
Parol  Evidence,  Inadmissible. 

Where,  upon  a  statute  foreclosure  of  a  mortgage, 
a  party  other  than  the  mortgagee,  has  become  the 
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purchaser,  and  has  received  a  conveyance  from  the 
mortgagor,  but  no  affidavits  have  been  made,  the 
publication  of  the  notices,  and  the  circumstances  of 
the  sale  may  be  proved  by  common  law  evidence. 
Per  Bronaon,  Ch.  J. 

But  if  the  mortgagee  purchase,  the  foreclosure  is 
not  complete  without  the  affidavits,  as  they  stand  in 
the  place  of  a  conveyance.  Per  Bronson,  Ch.  J. 
42*]  *Where,  upon  a  statute  foreclosure  affidavits 
have  been  made,  they  are  only  presumptive  evi- 
dence, and  may  be  controverted  by  the  mortgagor 
and  those  holding  under  him.  Per  Bronson,  Ch.  J. 

But  where  the  mortgagee,  on  such  a  foreclosure, 
becomes  the  purchaser,  and  there  is,  consequently, 
no  conveyance— the  affidavits  standing  in  the  place 
of  a  deed— they  are  conclusive  upon  the  purchaser 
and  those  claiming  his  title,  and  these  parties  cannot 
controvert  them  by  parol  evidence. 

Accordingly,  in  ejectment  brought  by  one  claim- 
ing under  the  mortgagor,  against  a  party  holding 
under  the  mortgagee  who  had  become  the  purchaser 
upon  such  a  foreclosure,  where  the  affidavit  of  the 
auctioneer  stated  a  part  only  of  the  premises  in- 
cluded in  the  mortgage  to  have  been  sold ;  held,  that 
it  was  not  competent  for  the  defendant  to  show  that 
there  was  a  mistake  in  the  affidavit  and  that  the 
whole  mortgaged  premises  were  in  fact  sold. 

whether,  if  a  stranger  had  purchased  and  received 
a  conveyance,  evidence  contradicting  the  affidavits 
would  be  competent  to  support  the  title  derived 
under  the  sale,  quaere.  Per  Bronson,  Ch.  J. 

Citations-2  R.  S.,  547,  sees.  9-12;  5  Paige.  104;  5 
Webst.,  341,  sec.  5:  1  R.  L.,  375,  sec.  10 ;  4  Cow.,  266  ; 
Laws  1838,  p.  263,  sec.  8. 

"EJECTMENT  for  a  lot  of  land  in  the  Village 
J-J  of  Elmira,  Chemung  Co.,  tried  before 
Monell,  G.  Judge,  at  the  Chemung  Circuit  in 
June,  1842.  The  premises  in  question  were 
called  the  McClure  lot,  which  is  13  feet  wide 
and  218  feet  deep,  with  the  addition  of  a 
"  strip,"  or  piece  of  land  on  the  east  9  feet  7 
inches  wide,  and  20  feet  long.  The  McClure 
lot,  with  other  adjoining  lots,  were  formerly 
owned  by  Clark  Winans.  May  1,  1827,  Wi- 
nans  conveyed  the  lots  to  Joseph  Vial  and 
Uriah  Smith  ;  and  Vial  &  Smith  on  the  same 
day  mortgaged  the  lots  to  Winans  for  securing 
the  payment  of  $600  by  April  1,  1829,  with  in- 
terest. On  a  partition  between  Vial  &  Smith, 
in  the  spring  of  1827,  the  McClure  lot  fell  to 
Vial  in  severalty. 

The  plaintiff  made  title  under  a  judgment 
against  Vial  and  others  for  $776.25,  in  favor  of 
Rosevelt  &  Rosevelt,  docketed  August  6,  1827. 
An  alias  fl.  fa.  was  issued  on  the  judgment  in 
1836,  by  virtue  of  which  the  sheriff  sold  the 
McClure  lot,  the  premises  in  question,  to  the 
plaintiff,  September  26  in  that  year,  for  the 
sum  of  $600 ;  and  March  14,  1838,  the  sheriff 
executed  a  deed  to  the  plaintiff. 

The  defendant  gave  in  evidence  the  mort- 
gage to  Winans.  In  1829,  Winans  assigned 
the  mortgage  to  Arnot  &  Egberts;  who,  in  Feb- 
ruary, 1830,  assigned  the  same  to  Simeon  Ben- 
43*]  jamin.  *Benjamin  foreclosed  by  adver- 
tisement and  sale  under  the  statute,  and  the 
sale  took  place  August  23, 1830.  The  lots  were 
sold  separately,  and  Benjamin  claimed  to  have 
purchased  the  lot  in  question  for  the  sum  of 
$350.  Affidavits  of  the  publishing  and  posting 
notice,  and  of  the  person  who  officiated  as  auc- 
tioneer, were  made  and  recorded  pursuant  to 
the  statute.  But  the  affidavit  concerning  the 
sale  of  the  McClure  lot  to  Benjamin,  gave  the 
boundaries  of  the  property  sold  in  such  a  man- 
ner as  not  to  include  the  "strip,"  or  piece  of 
.and  9  feet  7  inches  wide  by  20  feet  long.  The 
defendant  is  the  tenant  of  Benjamin,  and  is  in 
possession  of  the  whole  of  the  lot,  including 
the  "strip." 
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The  defendant  offered  to  prove  by  the  per- 
son who  acted  as  auctioneer  on  the  mortgage 
sale,  that,  in  point  of  fact,  he  offered  and  sold 
the  whole  of  the  McClure  lot,  including  the 
strip,  to  Benjamin;  and  that  in  drawing  the 
affidavit  of  sale,  several  clerical  mistakes  were 
made  in  describing  the  lot.  The  plaintiff  ob- 
jected that  it  was  not  competent  for  the  de- 
fendant to  contradict  the  affidavit;  nor  to  show 
by  parol  that  a  mistake  was  made  in  the  de- 
scription of  the  premises;  nor  to  prove  what 
particular  premises  were  sold,  otherwise  than 
by  the  affidavit  of  the  auctioneer.  The  judge 
rejected  the  evidence;  and  the  defendant  ex- 
cepted.  The  judge  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover  the  strip  of 
land  9  feet  7  inches  wide  by  20  feet  long;  and 
the  defendant  excepted.  Ve'rdict  for  the  plaint- 
iff in  pursuance  of  the  charge.  The  defendant 
moves  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  B.  D.  Noxon,  for  defendant. 

Mr.  J.  A.  Collier,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  Affidavits 
showing  the  regularity  of  a  statute  foreclos- 
ure, when  duly  made  and  recorded,  are  pre- 
sumptive evidence  of  the  facts  therein  con- 
tained. 2  R.  8.,  547,  sees.  9-12.  Before  we 
had  any  such  statute,  the  Regularity  of  [*44 
the  proceedings  could  only  be  established  by 
common  law  evidence;  and  any  kind  of  com- 
mon law  evidence  was  admissible.  See,  Haw- 
ley  v.  Bennett,  5  Paige,  104.  And  now,  where 
there  are  no  affidavits,  I  see  no  reason  why  the 
publishing  and  affixing  of  the  notice,  and  the 
circumstances  of  the  sale,  may  not  be  proved 
in  the  same  manner  that  they  were  before  the 
statute  was  passed.  The  Legislature  did  not 
intend  to  abolish  the  existing  modes  of  proof; 
but  to  furnish  an  additional  and  more  easy 
means  of  making  and  preserving  the  evidence, 
for  the  benefit  of  the  mortgagee  and  those 
claiming  under  him. 

As  the  affidavits  are  an  ex  parte  proceeding, 
and  are  only  made  presumptive  evidence  of  the 
facts  therein  contained,  there  can  be  no  doubt 
that  they  may  be  controverted  by  the  mortga- 
gor, and  those  claiming  under  him.  All  or  any 
of  the  facts  stated  in  the  affidavits  may  be  dis- 
proved. But  I  doubt  whether  that  can  be  done 
by  the  mortgagee,  or  those  claiming  under 
him.  When  they  resort  to  this  kind  of  evidence 
to  prove  the  regularity  of  the  proceedings,  and 
place  the  evidence  on  record,  I  see  no  princi- 
ple upon  which  they  can  be  allowed  to  con- 
trovert it.  But  however  that  may  be  in  cases 
where  a  deed  has  been  executed  to  the  pur- 
chaser, I  think  it  quite  clear  that  the  mort- 
gagee, and  those  claiming  under  him,  cannot 
contradict  the  affidavits  where  they  stand  as  a 
substitute  for  a  conveyance. 

At  the  common  law,  the  power  of  sale  con- 
tained in  a  mortgage  of  real  estate  can  only  be 
executed  by  giving  a  deed.  In  1808.  the  mort- 
gagee, or  his  assignee,  was  authorized  by  stat- 
ute to  purchase;  5  Web.,  341,  sec.  5;  1  R.  L., 
375,  sec.  10;  and  as  he  could  not  convey  to 
himself,  it  was  very  justly  concluded  that  the 
Legislature  must  have  intended  the  foreclosure 
should  be  complete  without  a  deed.  Jackson 
v.  Golden,  4  Cow.,  266.  And  now,  by  express 
enactment,  the  affidavits  may  have  all  the  force 
and  effect  of  a  conveyance  by  the  mortgagee 
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to  a  third  person.  2  R.  S.,  547,  sec.  12;  Stat. 
1838,  p.  263,  sec.  8.  This  is  in  addition  to  the 
provision  that  the  affidavits,  when  recorded, 
shall  be  presumptive  evidence  of  the  f  acts'there- 
45*]  in  contained;  *and  they  may  now  per- 
form the  double-  office,  of  proving  the  regular- 
ity of  the  proceedings  to  foreclose,  and  stand- 
ing as  a  conveyance  to  the  purchaser.  If  the 
mortgagee  and  those  claiming  under  him  may 
contradict  the  affidavits  when  they  are  only 
used  as  evidence  of  regularity,  there  is  no  prin- 
ciple upon  which  that  can  be  allowed  when 
the  affidavits  also  stand  as  a  substitute  for  a 
deed.  The  affidavits  are  a  statute  conveyance; 
and  when  they  perform  that  office,  the  pur- 
chaser can  no  more  impeach  them  by  parol 
evidence  than  he  could  a  conveyance  by  deed. 

I  have  spoken  of  contradicting  the  affidavits, 
because  this  seems  to  be  a  case  of  that  nature. 
The  affidavit  of  the  auctioneer  states  the  sale 
of  one  piece  of  land,  and  the  parol  evidence 
was  offered  to  show  that  in  truth  the  sale  was 
of  another  piece.  But  the  difficulty  will  be 
the  same  if  the  parol  proof  is  considered  as 
only  tending  to  supply  a  defect  or  omission  in 
the  affidavit.  If  the  description  of  the  prop- 
erty sold  in  the  affidavit  of  the  auctioneer  can 
be  applied  to  any  part  of  the  McClure  lot,  it  is 
entirely  clear  that  it  does  not  include  the 
"strip"  or  piece  of  land  for  which  the  verdict 
was  taken,  or  any  part  of  it.  By  allowing  the 
defendant  to  prove  by  parol  that  the  strip  was 
in  fact  sold,  we  should,  in  effect,  determine 
that  a  power  to  sell  lands  in  fee  may  be  ex 
ecuted  without  deed,  and  without  the  substi- 
tute authorized  by  the  statute;  in  other  words, 
that  lands  may  be  conveyed  in  fee  without 
either  a  deed  or  a  note  in  writing,  which  is  di- 
rectly in  the  face  of  the  Statute  of  Frauds. 

Without  a  conveyance,  or  a  substitute  for  it 
in  the  form  of  affidavits,  the  foreclosure  is  not 
complete,  and  the  equity  of  redemption  still 
remains  in  the  mortgagor.  Where  a  deed  has 
been  executed  to  the  purchaser,  and  there  are 
no  affidavits,  the  regularity  of  the  proceedings 
may  be  established  by  any  good  common  law 
evidence.  And  though  there  may  be  affidavits, 
it  is  possible  that  other  evidence  would  be  ad- 
missible to  supply  defects,  and  show  a  sale  in 
accordance  with  the  deed.  The  evidence  could 
not  be  received  to  contradict,  or  in  any  man- 
ner control  the  legal  effect  of  the  deed;  but 
46*]  only  for  the  purpose  of  *showing  that 
the  proper  steps  had  been  taken  to  authorize 
the  giving  of  the  conveyance.  Where  there  is 
no  deed,  and  affidavits  supply  its  place,  they 
can  neither  be  contradicted  nor  amended  by 
oral  evidence.  If  they  do  not  show  a  sale  of 
the  mortgaged  premises,  the  foreclosure  is  not 
complete.  Without  either  a  common  law  or  a 
statute  conveyance,  the  title  cannot  pass. 

Something  was  said  on  the  argument  about 
supplying  the  defect  in  the  affidavit  of  the  auc- 
tioneer, by  procuring  from  him  and  recording 
a  new  affidavit.  Should  that  course  be  pur- 
sued, it  will  make  a  question  which  we  are  not 
now  called  upon  to  decide. 

If  there  was  no  valid  foreclosure,  it  is  said 
that  the  defendant  must  then  be  regarded  as  a 
mortgagee  in  possession  and,  consequently, 
that  the  plaintiff  cannot  recover.  But  the  de- 
fendant did  not  put  himself  upon  that  ground 
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on  the  trial.  He  insisted  on  a  title  in  his  land- 
lord, Benjamin,  by  virtue  of  a  foreclosure 
of  the  mortgage.  This  is  a  bill  of  exceptions, 
and  we  cannot  go  beyond  the  questions  made 
on  the  trial.  And  besides,  it  appears  from  the 
evidence  that  the  mortgage  has  been  satisfied, 
and  more  than  satisfied,  by  the  sale  of  other 
lands;  and  it  cannot,  therefore,  be  set  up  as  a 
subsisting  lien  upon  the  premises  in  question. 
If  the  defendant  cannot  stand  upon  the  fore- 
closure, he  cannot  stand  at  all. 

New  trial  denied. 

Statute  foreclosure— Evidence  of  regularity  of  sale 
—Effect,  etc.,  of  affidavits.  Commented  on— 16  Barb., 
352. 

Cited  in— 14  N.  Y.,  464  ;  31 N.  Y.,  160 ;  68  N.  Y.,  160  ; 
11  Barb.,  553  ;  13  Barb.,  144 ;  27  Barb.,  505 ;  29  Barb., 
303  ;  64  How.  Pr.,  389  ;  106  Mass.,  313. 

Affidavits—  When  presumptive  and  when  conclu- 
sive evidence  of  facts.  Reviewed— 20  Barb.,  564. 

Cited  in— 3  N.  Y.,  581 :  42  N.  Y.,  152 :  7  Hun,  384 ; 
11  Hun,  548  ;  36  Barb.,  516 ;  10  How.  Pr.,  53. 


BLOWERS  v.  STURTEVANT. 

Action  Against  Husband  for  Wife's  Necessaries, 
while  Living  Apart  from  Him  —  Plaintiff 
Must  Show  Separation  Caused  by  Misconduct 
of  Husband. 

If  a  wife  leave  her  husband  without  just  cause 
he  is  not  answerable  for  her  support. 

But  if  she  offer  to  return,  and  he  refuse  to  receive 
her,  his  liability  is  revived.  Per  Bronson,  Ch.  J. 

If  he  turn  her  out  of  doors,  or  drive  her  away  by 
cruel  treatment,  she  carries  a  credit  with  her  for 
her  necessary  support.  Per  Bronson.  Ch.  J. 

In  an  action  against  the  husband  for  necessaries 
furnished  to  the  wife  while  living  *separate  [*47 
from  him,  the  plaintiff  must  show  affirmatively  that 
the  separation  took  place  in  consequence  of  his 
misconduct.  It  is  not  enough  that  it  appear  that 
there  were  quarrels  and  personal  conflicts  between 
them,  unless  it  be  shown  that  the  husband  was  the 
offending'  party. 

And  where  it  was  proved  that  the  husband  bad 
used  violence  towards  his  wife  on  an  occasion  five 
months  before  their  separation,  and  there  had  been 
other  difficulties  and  quarrels,  but  when  she  left  his 
house  it  was  not  from  any  apprehension  of  ill  treat- 
ment, but  in  order  to  make  a  visit ;  and  she  refused 
to  return  unless  his  relatives  who  lived  with  him 
would  go  away ;  held,  that  he  was  not  liable  for  her 
board  furnished  by  her  father  during  such  separa- 
tion. 


NOTE.— -Husband  and  wife— Liability  of  husband 
for  necessaries  furnished  wife  when  living  away  from 
him. 

The  husband  is  not  responsible,  even  for  neces- 
saries, furnished  the  wife  when  living  apart  from 
him,  if  she  left  him  without  good  cause  and  with- 
out his  consent.  Brown  v.  Mudgett,  40  Vt.,  68; 
Oinson  v.  Heritage,  45  Ind.,  73 ;  Harttmann  v.  Teg- 
art,  12  Kan.,  177. 

Otherwise  if  the  separation  was  caused  by  improper 
treatment  on  his  part,  or  if  he  sends  her  away,  or  if 
they  separate  by  consent  without  provision  for  her 
maintenance.  Ross  v.  Ross,  69  111.,  569 :  Pierce  v. 
Pierce,  9  Hun,  50 ;  Hultz  v.  Gibbs,  66  Pa.  St.,  360 ; 
Bazeley  v.  Forder,  L.  R.,  3  Q.  B.,  559. 

See,  also,  on  general  subject.  Benjamin  v.  Dock- 
ham,  132  Mass.,  181 ;  Conant  v.  Burnham,  133  Mass., 
503:  Pierpont  v.  Wilson,  49  Conn.,  450;  Lippincott's 
Estate,  12  Phila.,  142 ;  Wilson  v.  Bishop,  10  111.  App., 
588. 

A.S  to  what  articles  may  be  considered  necessaries, 
see  Cunningham  v.  Reardon,  98  Mass.,  538 :  Carley 
v.  Green,  12  Allen,  104;  Hunt  v.  De  Blaquiere,  5 
Bing.,  550 ;  Warner  v.  Heiden,  28  Wis.,  517 ;  Porter  v. 
Briggs,  38  la.,  166 :  McAfee  v.  Robertson,  41  Tex., 
355;  Gilman  v.  Andrus,  28  Vt.,  241;  Hall  v.  Weir,  1 
Allen,  261 ;  Carter  v.  Howard,  39  Vt.,  106. 
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Citations— 3  Carr.  &  P..  15 ;  11  Johns.,  281 ;  2  Johns., 
293 ;  3  Bins:.,  127  ;  2  Carr.  &  P.,  22 ;  1  Esp.,  441 ;  1  Selw. 
N.  P.,  by  wheat.,  276,  ed.,  1839 ;  3  Taunt.,  421. 

TERROR  to  Saratoga  C.  P.  Sturtevant  sued 
J_^  Blowers  before  a  justice  in  November, 
1844.  and  declared,  among  other  things,  for 
boarding  the  defendant's  family.  The  plaint- 
iff was  a  blacksmith,  and  the  defendant  a  car- 
penter, and  there  had  been  accounts  and  deal- 
ings between  the  parties  in  the  way  of  their 
respective  trades  ;  but  nothing  is  in  ques- 
tion on  this  writ  of  error  but  the  plaintiff's 
claim  for  boarding  the  defendant's  wife  and 
child.  The  defendant's  wife,  Eliza,  left  his 
house  May  16,  1844,  with  her  child,  which 
was  less  than  a  year  old,  saying  she  was  going 
visiting  to  her  uncle  Horace's.  When  she 
spoke  of  going,  the  defendant  told  her,  if  she 
would  wait  a  few  days,  he  was  going  down 
and  would  help  her  carry  the  child;  and  that 
she  had  better  not  go  down  then,  for  they  had 
the  measles  down  there.  But  she  went  to  her 
uncle's;  and  after  about  three  days  went  to  the 
plaintiff's  house,  he  being  her  father;  and  there 
she  remained  until  the  21st  of  November  fol- 
lowing, when  this  action  was  brought.  The 
board  of  the  wife  and  child  was  proved  to  be 
worth  twelve  shillings  a  week. 

Phebe  Blowers,  who  proved  the  foregoing 
facts  about  the  separation,  also  testified  that 
she  was  the  defendant's  mother,  and  had  lived 
with  him  over  seven  years.  "She  never  saw  the 
defendant  have  his  wife  on  the  floor  but  once, 
and  that  was  five  months  before  she  left;  but 
they  had  had  little  squabbles  like.  Eliza  got 
mad  about  a  cradle,  that  made  her  go  away. 
Defendant  said  that  the  child  of  Jane's  had  a 
right  to  sit  in  the' cradle  if  it  wanted  to.  This 
was  about  the  time  that  she  left.  Never  heard 
defendant  use  any  obscene  language  to  Eliza  ; 
48*]  *does  not  remember  of  any  other  quar- 
rels. Defendant  is  30  years  old."  Ira  Gray 
testified  that  on  one  occasion,  but  when  it  was 
does  not  appear,  the  defendant  and  his  wife 
were  at  the  witness'  house,  and  defendant  told 
his  wife  that  she  could  not  bed  and  board  at 
his  house  in  friendship.  Josiah  Mills  heard 
plaintiff  say,  that  Eliza  was  not  going  back  to 
defendant's  again  until  she  was  better  used  ; 
and  that  he,  the  plaintiff,  had  advised  her  to 
go  back.  Defendant  was  present.  Peleg  An- 
drews heard  the  plaintiff  say  that  Eliza  never 
should  or  would  return  and  live  with  the  de- 
fendant again  as  long  as  he  had  potatoes  to 
keep  her  upon. 

Mrs.  Gray  testified  that  when  the  wife  left, 
she  called  at  witness'  house,  and  said  she  was 
going  down  to  uncle  Horace's  visiting,  and 
should  return  the  day  but  one  afterwards.  Aft- 
er the  wife  went  away,  Mrs.  Shaw  heard  a  con- 
versation between  her  and  her  husband  ;  they 
both  declared  that  they  had  nothing  against 
each  other,  and  Eliza  said  she  would  go  back 
home  if  he  would  get  rid  of  Jane  and  his 
mother.  In  September  before  the  trial,  Will- 
iam Blowers  heard  Eliza  say  there  was  no  dif- 
ficulty between  her  and  defendant;  and  if  the 
defendant  would  send  the  youngest  of  Jane's 
children  away  she  would  put  up  with  the  oth- 
er boys  and  the  mother.  Caleb  Graham  heard 
Eliza  say  she  should  not  go  back  until  defend- 
ant asked  her  to.  The  defendant  posted  a 
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written  advertisement  upon  the  bridge  forbid- 
ding all  persons  trusting  or  harboring  his  wife; 
but  at  what  time  did  not  appear.  He  has  the 
means  of  supporting  his  wife. 

On  this  proof,  and  evidence  concerning  the 
accounts  and  dealings  of  the  parties,  the  jus- 
tice gave  judgment  for  the  plaintiff  for  $14.50, 
which  included  the  plaintiff's  claim  for  board- 
ing the  defendant's  wife  and  child.  On  cer- 
tiorari  the  C.  P.  affirmed  the  judgment.  The 
defendant  brings  error. 

Mr.  B.  C.  Butler,  for  plaintiff  in  error. 

Mr.  W.  A.  Beach,  for  defendant  in  error. 

*By  the  Court,  Bronson,  Oh.  J.  Our  [*49 
laws  do  not  favor  separations  between  husband 
and  wife.  So  long  as  they  live  together,  if 
the  wife  purchase  necessaries  for  herself  or 
the  family,  the  law  will  presume  that  she  had 
the  authority  of  her  husband  for  doing  it. 
But  after  they  part  the  law  makes  no  such 
presumption  ;  and  it  lies  on  those  who  would 
charge  the  husband,  to  show  that  the  separa- 
tion took  place  in  consequence  of  his  miscon- 
duct. Clifford  v.  Laton,  3  C.  &  P.,  15.  If  the 
wife  leave  her  husband  without  just  cause,  and 
go  to  her  father's  house,  or  anywhere  else,  the 
husband  is  not  answerable  for  her  support. 
McCutchen  v.  McOahay,  11  Johns.,  281.  But 
in  such  a  case,  if  the  wife  offer  to  return,  and 
the  husband  refuse  to  receive  her,  his  liability 
for  necessaries  furnished  the  wife  is  thereby 
revived.  McGahay  v.  Williams,  12  Johns.,  293. 
If  the  husband  turn  his  wife  out  of  doors,  or 
drive  her  away  by  cruel  treatment,  she  carries 
a  credit  with  her  ;  and  the  husband  must  an- 
swer for  her  support.  Houliston  v.  Smyth,  3 
Bing.,  127;  8.  C.,  2  Carr.  &  P.,  22;  Hodges  v. 
Hodges,  1  Esp. ,  441 ;  Boulton  v.  Prentice,  1  Selw. 
N.  P.,  by  Wheat.,  276,  ed.  of  1839.  In  Har- 
wood  v.  Heffer,  3  Taunt.,  421,  the  husband  had 
treated  his  wife  with  great  cruelty,  though 
without  creating  any  apprehension  for  her  per- 
sonal safety.  But  he  brought  a  profligate 
woman  into  the  house,  with  whom  he  cohab- 
ited, and  placed  her  at  the  head  of  his  table, 
telling  his  wife  that  if  she  did  not  like  to  dine 
there,  she  might  dine  in  her  own  chamber. 
And  yet  it  was  held,  that  the  plaintiff,  who 
had  furnished  necessaries  for  the  wife  after 
she  had  been  thus  driven  out  of  the  house, 
could  not  recover  against  the  husband.  I  agree 
with  Best,  Ch.  J.,  in  Houliston  v.  Smyth,  that 
the  doctrine  of  that  case  cannot  be  law  in 
a  Christian  country.  But  still,  where  there  is 
no  such  gross  indecency  on  the  part  of  the 
husband,  all  the  cases  agree,  that  there  must 
be  just  ground  for  apprehending  personal  vio- 
lence, before  the  wife  can  voluntarily  go  away, 
and  charge  the  husband  with  her  support. 

In  this  case,  the  demand  arose  after  the  wife 
had  left  her  husband ;  and  the  burden  was  upon 
the  plaintiff  of  showing  that  the  separation  had 
been  brought  about  by  the  improper  conduct 
*of  the  husband.  There  is  no  pretense  [*5O 
that  he  was  guilty  of  any  such  indecency  as 
was  chargeable  upon  the  husband  in  Harwood 
v.  Heffer,  or  of  anything  else  of  the  like  kind: 
and  the  judgment  of  the  justice  must  be  sup- 
ported, if  it  can  be  supported  at  all,  on  the 
ground  that  the  wife  had  just  cause  to  appre- 
hend personal  violence  from  her  husband.  The 
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only  testimony  to  show  improper  treatment  on 
his  part,  is  that  which  was  given  by  his  mother; 
who,  from  a  seven  years'  residence  in  the  fam- 
ily, would  be  likely  to  know  how  he  had  con- 
ducted. If  we  put  the  most  unfavorable  con- 
struction upon  what  the  witness  says,  the  de- 
fendant had  once  had  his  wife  on  the  floor  by 
force.  This  is  bad  enough.  But  how  the  quar- 
rel commenced,  or  which  party  was  most  in 
fault  concerning  any  of  their  '  'little  squabbles," 
does  not  appear.  If  there  was  violence  on  one 
occasion,  there  is  no  proof  that  there  was  on 
any  other;  nor  is  there  any  reason  to  believe 
that  the  wife  left  from  any  apprehension  of 
her  personal  safety.  It  must  be  remembered 
that  the  affair  of  which  the  witness  speaks, oc- 
curred five  months  before  the  wife  went  away; 
and  without  any  subsequent  wrong  on  the  part 
of  the  defendant,  it  is  too  much  to  infer  that 
the  separation  took  place  through  any  fear  of 
violence.  And  besides,  there  is  decisive  evi- 
dence to  show  that  such  was  not  the  fact.  The 
defendant  did  not  speak  unkindly  to  his  wife 
when  she  went  away ;  and  she  professed  to 
leave  for  the  purpose  of  visiting  her  uncle.  On 
the  way,  she  said  the  same  thing  to  Mrs.  Gray; 
and  told  hei  she  should  return  in  two  days. 
And  she  did,  in  fact,  go  to  her  uncle's,  where 
she  remained  three  days  before  going  to  her 
father's  house.  Although  she  was  angry  with 
her  husband  for  allowing  Jane's  child  to  sit  in 
the  cradle,  it  is  highly  probable  that  she  in- 
tended to  return, until  that  purpose  was  changed 
by  some  new  influence.  But  whatever  may 
have  been  her  intention  at  the  time  of  leaving, 
it  is  evident  that  her  feelings  were  not  so  much 
against  the  defendant  as  they  were  against  his 
family  friends.  She  was  angry  because  Jane's 
child  was  allowed  to  sit  in  the  cradle.  The 
husband  and  wife  afterwards  had  a  conversa- 
tion in  presence  of  Mrs.  Shaw,  in  which  both 
declared  that  they  had  nothing  against  each 
51*]  *other;  and  she  said  she  would  go  back, 
if  he  would  get  rid  of  Jane  and  his  mother. 
And  in  September,  four  months  after  the  part- 
ing, another  witness  heard  her  say,  that  there 
was  no  difficulty  between  her  and  the  defend- 
ant ;  and  if  the  defendant  would  send  the 
youngest  of  Jane's  children  away,  she  would 
put  up  with  the  other  boys  and  the  mother.  It 
is  impossible  to  maintain  upon  the  evidence 
that  she  left  through  fear  of  personal  injury 
from  the  defendant.  The  truth  evidently  is, 
that  she  had  taken  a  great  dislike — and  so  far 
as  appears,  without  cause — to  the  other  inmates 
of  the  family;  and  particularly  to  Jane's  young- 
est child.  She  had  no  difficulty  about  return- 
ing so  far  as  the  defendant  was  concerned;  but 
at  the  first  she  made  it  a  condition  that  the  de- 
fendant should  get  rid  of  Jane  and  his  mother. 
And  although  she  afterwards  abated  something 
of  this  demand,  she  made  it  a  sine  quanon  that 
Jane's  youngest  child  should  be  sent  away. 
Upon  such  a  case  at  this,  if  the  father,  or  any 
one  else,  chooses  to  entertain  the  wife,  it  must 
be  done  at  his  own  expense;  and  not  in  the  ex- 
pectation of  charging  the  husband.  We  can- 
not hold  otherwise  without  making  a  new  prec- 
edent. 
Judgment  reversed. 

Cited  in— 39  N.  Y.,  356 ;  74  N.  Y.,  325 :  9  Hun,  52 ;  67 
Barb..  582 ;  7  W.  Dig.,  325 :  12  Kan.,  182 ;  32  Ohio  St., 
38 :  30  Am.  Rep..  572. 
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ABBOTT  v.  DRAPER. 

Statute  of  Frauds — Parol  Contract  for  Land 
—Not  Illegal  — Part  Payment  —  Demand  — 
Breach. 

Where  a  vendee  in  a  parol  contract  for  the  pur- 
chase of  land,  who  had  made  a  partial  payment  and 
gone  into  possession  of  the  premises,  sued  the  vend- 
or to  recover  it  back,  without  first  demanding  its 
repayment ;  held,  that  he  could  not  recover. 

If  the  action  were  otherwise  maintainable  it  could 
not  be  brought  until  the  plaintiff  had  restored  the 
possession  of  the  land. 

Nor  could  it  be  sustained  without  proof  of  a  de- 
mand of  the  money  advanced  before  suit  brought. 

But  independently  of  these  objections,  the  suit 
could  not  be  sustained  without  proof  of  a  breach  of 
the  contract  by  the  defendant ;  for  although  it  was 
void  by  the  Statute  of  Frauds  it  was  not  illegal :  and 
the  plaintiff  could  not  recall  what  he  had  advanced 
so  long  as  the  defendant  was  willing  to  perform  the 
agreement  on  his  part. 

Citation— 13  Johns.,  451. 

ERROR  *to  Columbia  C.  P.  The  par-  [*52- 
ties  joined  issue  before  a  justice  of  the 
peace,  Abbott  being  plaintiff,  and  Draper  de- 
fendant. The  declaration  was  for  goods  sold 
and  delivered,  and  the  money  counts:  plea.the 
general  issue.  The  cause  was  tried  in  Decem- 
ber, 1843.  The  case  was  this:  in  October,  1842, 
the  defendant  agreed  to  sell  the  plaintiff  a  strip 
of  land  about  six  feet  wide,  and  running  back 
to  the  water,  for  the  sum  of  $60;  one  half  of 
which  the  plaintiff  was  to  pay  in  money,  and 
the  other  half  in  goods  out  of  his  store.  The 
goods  were  to  be  delivered  immediately,  as 
they  might  be  called  for  by  the  defendant. 
The  money  payment  was  to  be  made  in  July, 
1843,  upon  receiving  which  the  defendant  was 
to  give  a  deed.  The  contract  was  reduced  to 
writing,  but  was  never  signed  by  the  parties. 
The  plaintiff  took  possession  and  occupied  the 
land;  and  delivered  goods  to  the  defendant  in 
pursuance  of  the  contract  to  the  value  of  $23. 57. 
Upon  this  state  of  facts,  the  plaintiff  brought 
this  action  in  December,  1843,  to  recover  the  val- 
ue of  the  goods.  The  jury  found  a  verdict  for 
the  defendant,  on  which  the  justice  rendered 
judgment,  which  the  C.  P.  affirmed  on  certio- 
rari.  The  plaintiff  brings  error. 

Mr.  G.  W.  Bulkley,  for  plaintiff  in  error, 
cited  Oillet  v.  Maynard,  5  Johns.,  85;  Rice  v. 
Peet,  15  Id.,  503;  Thayerv.  Rock,  13  Wend., 
53;  King  v.  Brown,  2  Hill,  485. 

Mr.  C.  P.  Schermerhorn,  for  defendant 
in  error,  cited  Dowdle  v.  Camp,  12  Johns.  ,451; 
Gilletv. Maynard,5 Id.,  85;  Lockwoodv.  Barnes, 
3  Hill,  128. 

By  the  Court,  Bronson,  Ch.  J.  As  the  writ- 
ing which  was  prepared  was  not  signed,  there 
was  nothing  more  than  a  parol  contract  for  the 
sale  of  the  land,  which  was  void  by  the  Statute 
of  Frauds.  But  still  the  parties  have  acted 
under  the  contract  as  though  it  were  valid ;  and 
the  plaintiff  has  received  a  benefit  from  it.  He 
entered  into  the  possession  and  enjoyment  of 
the  land;  and  there  is  nothing  to  show  that  he 
is  not  still  in  possession.  It  would  be  strange 
indeed  if  he  could  recover  in  this  *action  f*53 
on  the  ground  that  the  contract  was  void  ; 
while  he  continues  to  receive  advantage  from 


NOTE.— Parol  contract  for  sale  of  land— Effect  of 
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it  as  a  valid  agreement.  He  cannot  thus  treat 
the  contract  as  both  good  and  bad  at  the  same 
moment.  Honesty  and  fair  dealing  forbid  it. 

Although  the  statute  declares  a  parol  con- 
tract for  the  sale  of  lands  void,  it  does  not 
make  it  illegal.  It  is  not  a  corrupt  or  wicked 
agreement;  nor  does  it  violate  any  principle  of 
public  policy.  Parties  are  at  liberty  to  act  un- 
der such  contracts  if  they  think  proper.  Many 
such  have  been  carried  into  complete  effect  by 
payment  of  the  price  and  conveyance  of  the 
land.  Part  performance  does  not  take  the  case 
out  of  the  statute,  so  that  the  contract  can  be 
enforced  in  a  court  of  law.  But  when  the  vend- 
ee has  received  the  possession  and  paid  a  part 
of  the  price,  the  contract  is  not  so  utterly  void 
that  he  can  recover  back  the  money  just  as 
though  there  had  never  been  an  agreement. 
If  he  can  recover  at  all  so  long  as  the  vendor 
is  not  in  the  wrong,  he  must,  at  the  least,  first 
restore  the  possession,  and  demand  the  repay- 
ment of  the  money.  It  is  impossible  to  main- 
tain that  he  can  retain  the  possession,  and  yet 
recall  the  money.  And  though  he  has  never 
had  the  possession  or  any  other  benefit  under 
the  contract,  yet  as  he  did  not  part  with  his 
money  as  a  loan,  but  as  a  payment,  he  cannot 
recover  it  back  without  first  demanding  it  from 
the  vendor,  and  givinghim  notice  that  the  con- 
tract is  abandoned.  When  a  man  has  paid 
money  as  due  upon  contract  to  another,  and 
there  is  no  mistake,  and  no  fraud  or  other 
wrong  on  the  part  of  the  receiver,  there  is  no 
principle  upon  which  it  can  be  recovered  back 
until  after  a  demand  has  been  made.  It  cannot 
be  right  to  subject  a  man  to  an  action  for  mon- 
ey which  was  received  as  his  just  due,  before 
he  has  had  notice  that  he  who  paid  it  has 
changed  his  mind,  and  intends  to  repudiate 
the  obligation  under  which  the  payment  was 
made. 

But  the  difficulty  lies  still  deeper  than  this. 
So  long  as  the  vendor  is  not  in  default,  but  is 
ready  to  perform  the  contract  on  his  part,  I 
see  no  principle  upon  which  the  vendee  can 
recall  the  payments  which  he  has  made  under 
the  agreement.  It  was  adjudged  that  he  could 
54*]  not,  in  Dowdle  v.  Camp,  12  Johns.,  *451; 
and  although  there  are  some  loose  expressions 
in  the  books  looking  the  other  way,  none  of 
the  cases  maintain  a  different  doctrine.  When 
the  vendor  refuses  to  go  on  with  the  contract, 
or  has  parted  with  his  title  so  that  he  cannot 
perform,  he  is  then  in  the  wrong;  and  having 
himself  put  an  end  to  the  contract,  there  is  no 
longer  any  consideration  for  the  payments 
which  have  been  made  under  it;  and  the  law 
will  imply  a  promise  to  restore  the  money. 
But  how  can  the  law  imply  a  promise  to  re- 
fund the  money  so  long  as  the  vendor  is  not  in 
default?  The  payment  was  a  voluntary  one, 
made  with  a  full  knowledge  of  all  the  facts. 
Every  time  a  payment  was  made  and  received 
the  parties  virtually  said,  although  the  law  will 
not  enforce  this  contract,  we  will  go  on  and 
carry  it  into  effect.  The  money  is  not  received 
as  a  loan,  but  as  a  payment,  and  so  long  as  the 
vendor  is  able  and  willing  to  perform  the  con- 
tract on  his  part,  he  holds  the  money  as  owner 
and  not  as  a  debtor.  The  consideration  upon 
which  the  money  was  paid  has  not  failed;  and 
there  is  nothing  from  which  a  promise  to  re- 
pay can  be  justly  implied. 
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In  this  case,  the  plaintiff  was  let  into  posses- 
sion of  the  land;  and,  for  aught  that  appears, 
he  has  the  possession  still.  He  is  in  default 
for  not  making  the  money  payment  which  was- 
due  in  July,  1843;  while  there  has  been  no 
wrong  whatever  on  the  part  of  the  defendant. 
So  far  as  appears,  he  is  able  and  willing  to- 
convey  on  receiving  the  balance  of  the  price. 
The  defendant  did  not  receive  the  goods  in 
question  as  a  debtor,  but  as  a  payment,  and  the 
consideration  upon  which  they  were  delivered 
has  not  failed.  Before  the  plaintiff  can  recov- 
er their  value,  he  must  put  the  defendant  in  the 
wrong,  by  tendering  the  balance  of  the  pur- 
chase money,  and  demanding  a  deed. 

Should  it  be  admitted  that  the  vendee  can 
repudiate  the  contract  without  any  default  on 
the  other  side,  still  he  must  give  notice  to  the 
vendor  that  the  contract  is  abandoned,  and  de- 
mand a  return  of  the  money  paid,  before  he 
can  sue  to  recover  it.  Any  other  rule  would, 
be  plainly  unjust  towards  the  vendor.  And 
yet  that  is  the  very  thing  which  has  been  done 
by  this  plaintiff.  After  having  made  payments, 
under  the  contract  from  *time  to  time,  [*55 
he  stopped  short  and  brought  this  suit,  with- 
out ever  having  told  the  defendant  that  he  had 
changed  his  mind,  or  demanded  payment  for 
the  goods  which  had  been  delivered.  That  is 
not  fair  dealing  and  the  law  will  not  sanc- 
tion it. 

Judgment  affirmed. 

Doubted— 90  N.  Y.,  229 ;  43  Am.  Rep.,  163. 

Reviewed— 15  Hun,  151,  152;  65  Barb.,  642,  644. 

Cited  in— 12  N.  Y.,  371 ;  45  N.  Y.,  147, 165 ;  49  N.  Y., 
29 ;  10  Am.  Rep.,  322.  323 ;  2  Lans..  235 ;  4  Hun,  310 ;  14 
Barb.,  95 ;  16  Barb.,  649;  17  Barb.,  472 ;  25  Barb.,  241,. 
438 ;  6  T.  &  C..  559 ;  6  Abb.  N.  C.,  150 ;  10  Bos..  208 ;  4 
B.  D.  S.,  161 ;  4  Daly,  458 ;  26  Mich.,  421 ;  12  Am.  Rep., 
313;  83  Ind.,  465;  13  Minn.,  187;  34  N.  J.  L.,  125;  35 
N.  J.  L.,  293 ;  7  N.  W.  Rep.,  266. 


BOICE  v.  MAIN  AKD  SEATON. 

Surety  of  Constable — Discharge  of. 

Where  the  plaintiff  in  a  justice's  judgment  con- 
sented, without  consideration,  that  the  constable* 
who  had  collected  the  money  on  the  execution 
might  retain  it  for  a  short  time,  for  a  temporary 
purpose ;  held,  that  this  did  not  discharge  the  liabil- 
ity of  the  constable's  surety. 

ERROR  to  the  Jefferson  C.  P.  Boice  sued 
Main  and  Seaton  before  a  justice  of  the 
peace  and  declared  upon  an  instrument  exe- 
cuted by  Main  as  a  constable  with  Seaton  as  his- 
surety,  by  which,  according  to  the  provisions 
of  the  statute,  they  agreed  to  pay  to  each  and 
every  person  who  might  be  entitled  thereto  all 
such  sums  of  money  as  the  said  constable 
might  become  liable  to  pay  on  account  of  any 
execution  which  might  be  delivered  to  him  for 
collection;  the  plaintiff  claiming  to  iccover  the 
amount  of  an  execution  in  his  favor  against 
another  person,  which  he  had  delivered  to- 
Main  as  a  constable,  to  execute.  The  defend- 
ants pleaded  the  general  issue.  On  the  trial 
the  plaintiff  proved  the  execution  of  the  un- 
dertaking; and  it  appeared  that  Main,  as  a. 
constable,  had  collected  the  money  on  the  exe- 
cution referred  to.  The  defendant  then  proved 
that  after  he  had  received  the  money  on  the 
execution,  he  informed  the  plaintiff  of  the  fact 
and  mentioned  to  him  that  if  he  did  not  want 

495 


55 


SUPREME  COUKT,  STATE  OP  NEW  YORK. 


1847 


it,  he  (Main)  would  like  to  carry  it  to  Water- 
town  for  exchange;  to  which  the  plaintiff  as- 
sented, and  the  money  was  not  paid  to  the 
plaintiff.  On  this  evidence  the  jury  found  a 
verdict  for  the  defendant,  which  the  C.  P.  af- 
firmed on  certiorari. 

56*]  *Mr.  W.  L.  Sherman,  for  plaintiff 
in  error. 

Mr.  E.  B.  Hawes,  for  defendants  in  error, 
insisted  that  what  took  place  between  the 
plaintiff  and  the  constable,  constituted  the  lat- 
ter a  borrower  of  the  money  which  had  been 
collected,  or  at  all  events  the  private  agent  of 
the  plaintiff,  and  that  the  surety  was  thereby 
discharged. 

By  the  Court,  Jewett,  J.  I  see  no  princi- 
ple upon  which  the  verdict  of  the  jury  upon 
the  evidence  in  this  case,  can  be  sustained. 
There  is  no  conflict  in  the  evidence.  The  sim- 
ple question  presented  is,  whether  the  surety 
of  the  constable  is  discharged  by  the  plaintiff's 
yielding  his  assent,  without  consideration,  to 
a  temporary  delay  by  the  constable  in  paying 
over  the  money  collected  on  the  execution. 
There  was  no  evidence  that  the  constable  of- 
fered to  pay  the  money,  provided  the  plaintiff 
would  not  assent  to  his  request,  nor  any  pre- 
tense that  the  plaintiff  loaned  the  money  to 
him.  I  think  the  judgment  of  the  justice  as 
•well  as  that  of  the  C.  P.  should  be  reversed. 

Judgment  reversed. 


BRUEN,  Executor  of  SMITH, 

v. 
BOKEE.  Survivor  of  LOCKWOOD. 

Statute  of  Limitations  —  Judgment,  in  Action 
Against  Joint  Debtors,  Does  Not  Prevent  Run- 
ning of,  as  to  Defendants  Not  Served — Plead- 
ing. 

Where  joint  debtors  are  sued,  some  of  whom  are 
not  served  with  the  process  or  declaration,  and  judg- 
ment is  obtained  against  all  pursuant  to  the  stat- 
ute ;  such  judgment  does  not  prevent  the  running 
of  the  Statute  of  Limitations  in  respect  to  the  de- 
fendants on  whom  service  was  not  made. 

Therefore,  in  debt  on  a  judgment  against  a  de- 
fendant not  served  with  process  in  the  former  suit, 
he  may  plead  that  it  was  recovered  without  the  serv- 
ice of  process  on  him,  and  that  the  cause  of  action 
did  not  accrue  within  six  years  next  before  the 
commencement  of  the  suit  on  the  judgment. 

In  such  a  suit  a  defendant  may,  by  a  plea  showing 
the  want  of  service  of  process  in  the  first  suit  on 
him,  set  up  any  defense  which  he  could  have  made 
against  the  original  demand,  if  no  judgment  had 
been  recovered  upon  it.  Per  Bronson,  Ch.  J. 

Citations— 1  R.  L.,  521,  sec.  13 ;  23  Wend.,  293,  295, 
296 ;  2  Johns..  87 : 6  Johns.,  98 ;  16  Johns.,  66 ;  6  Wend., 
206 ;  6  Cow.,  695  ;  2  R.  S.,  377,  sees.  1,  2. 

DEBT  on  a  judgment  in  this  court  recov- 
ered by  the  testator  in  his  lifetime,  against 
57*]  *the  defendant  and  William  Lockwood, 
since  deceased,  and  whom  the  defendant  has 
survived,  for  $571.75.  The  judgment  was  re- 
covered in  February  Term,  1827,  in  an  action 
upon  promises.  The  defendant  pleaded  sever- 
al pleas.  The  fourth  plea  alleged  that  the  orig- 
inal action  was  commenced  by  capias  ad  re- 
spondendum  which  was  served  upon  Lockwood 
alone,  the  defendant  being  returned  by  the 
sheriff  not  found;  that  the  defendant  was  not 
served  with  process,  and  did  not  appear  in  that 
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action;  and  that  the  causes  of  action  set  forth 
in  the  declaration  of  the  testator  did  not,  nor 
did  any  or  either  of  them  accrue  at  any  time 
within  six  years  next  before  the  commence- 
ment of  this  suit.  Demurrer  and  joinder. 

Mr.  G.  R.  J.  Bowdoin,  for  plaintiff. 

Mr.  B.  D.  Silliman,  for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  This  case 
presents  a  question  of  some  difficulty.  It  arises 
under  the  former  Joint  Debtor  Act.  1  R.  L., 
521,  sec.  13.  I  have  before  had  occasion  to  say, 
that  when  the  plaintiff  proceeds  to  judgment 
under  that  Act,  against  a  defendant  who  is  not 
brought  into  court,  there  is  no  principle  upon 
which  the  judgment  can  be  allowed  to  have 
any  other  effect,  as  against  such  defendant, 
than  that  which  has  been  given  to  it  by  the 
statute;  to  wit,  a  means  of  reaching  the  joint 
property  of  all  the  defendants.  Mermn  v.  Kum- 
bel,  23  Wend.,  295,  296.  But  it  was  admitted 
then,  as  it  must  be  now,  that  the  rule  has,  to 
some  extent,  been  settled  otherwise.  The 
plaintiff  may  sue  on  the  judgment;  and  if  the 
defendant,  who  was  not  brought  into  court  in 
the  first  action,  does  not,  in  pleading,  deny  his 
original  liability,  the  judgment  alone  will  be 
sufficient  evidence  to  entitle  the  plaintiff  to  a 
verdict.  He  need  not  prove  the  original  de- 
mand. Dando  v.  Doll,  2  Johns.,  87;  Bk.  v. 
Newcomb,  6  Id.,  98;  Taylor  v.  Pettibone,  16  Id., 
66.  But  the  defendant,  who  was  not  arrested 
in  the  first  action,  may  so  plead  as  to  put  the 
plaintiff  to  the  proof  of  *the  original  in-[*58 
debtedness.  Carman  v.  Townsend,  6  Wend., 
206,  in  error;  8.  C.  in  this  court,  6  Cow.,  695, 
Although  the  decision  did  not  necessarily  go  so 
far,  this  doctrine  was  distinctly  laid  down  by 
the  Chancellor,  and  was  denied  by  no  one.  It 
is  founded  in  the  plainest  principles  of  justice. 
A  man  should  never  be  concluded,  or  put  to 
any  damage,  by  a  judicial  proceeding  where 
he  had  no  opportunity  to  be  heard.  These 
parties  have  yielded  their  assent  to  that  doc- 
trine. The  defendant's  third  plea  is,  that  he 
did  not  undertake  and  promise  in  manner  and 
form  as  Smith,  the  testator,  complained  against 
him  in  the  first  action;  and  the  plaintiff  has  re- 
plied, that  the  defendant  did  undertake  and 
promise  in  manner  and  form,  etc.  Upon  that 
issue  the  plaintiff  holds  the  affirmative,  and  the 
onus  is  upon  him  to  prove  the  original  indebt- 
edness. There  is-  also  a  fifth  plea,  that  the 
causes  of  action  upon  which  the  testator  sued 
did  not  accrue  at  any  time  within  six  years 
next  before  that  suit  was  commenced;  and  to 
that  plea  the  plaintiff  has  replied,  tendering  an 
issue  to  the  country.  The  burden  will  clearly 
lie  on  him  of  proving  a  promise  within  six 
years  before  that  suit  was  commenced. 

The  fourth  plea,  to  which  there  is  a  demur- 
rer, makes  a  different  question.  It  is,  that  the 
causes  of  action  on  which  the  testator  sued  did 
not  accrue  at  any  time  within  six  years  next 
before  the  commencement  of  this  suit.  That 
presents  the  inquiry,  whether,  as  against  this 
defendant,  the  recovery  of  the  judgment  pre- 
vented the  running  of  the  Statute  of  Limita- 
tions. This  question,  though  new  in  form,  is 
answered  by  the  principle  asserted  in  Carman 
v.  Townsend.  When  the  defendant  who  was 
not  arrested  in  the  first  action  pleads  in  a  prop- 
er manner,  the  judgment  has  no  force  as 
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against  him;  and  the  plaintiff  must  make  out 
his  right  to  recover  by  other  evidence.  If  the 
defendant  may  deny  the  original  indebtedness 
and  put  the  plaintiff  to  the  proof  of  it  without 
the  aid  of  the  judgment,  there  is  no  good  rea- 
son why  he  would  not  also  be  entitled  to  the 
protection  of  the  Statute  of  Limitations. 

This  doctrine  imposes  no  unreasonable  hard- 
ship upon  the  creditor.  He  is  not  obliged  to 
£9*]  proceed  with  his  suit  until  all  *the  de 
fendants  have  been  brought  into  court.  And 
if  he  elects  to  go  on  before  all  have  been  served 
with  process,  there  is  nothing  to  hinder  him 
from  bringing  a  fresh  action  on  the  judgment 
without  delay,  and  thus  obtaining  record  evi- 
dence against  all  tke  parties.  If  he  neglects  to 
do  so,  he  has  no  ground  for  complaint  that  a 
defendant  who  is  called  upon  to  answer  for 
the. first  time,  should  give  any  answer  which 
would  have  been  available  to  him  if  no  judg- 
ment had  been  recovered. 

When  the  judgment  has  been  recovered  un- 
der the  present  Joint  Debtor  Act,  2  R.  S.,  377, 
sees.  1,  2,  the  plea  of  nul  tiel  record  by  the  de- 
fendant who  was  not  arrested  in  the  first  suit 
Suts  the  plaintiff  to  the  proof  of  the  original 
ability  of  such  defendant.  The  judgment 
Itself  is  no  evidence  of  that  fact.  Mermn  v. 
Kumbel,  23  Wend.,  293.  But  when  the  judg- 
ment was  recovered  under  the  former  statute, 
and  the  defendant  pleads  nothing  but  nul  tiel 
record,  Dando  v.  Doll,  2  Johns.,  87,  or  that  he 
was  not  brought  into  court  in  the  first  suit, 
Bk.  v.  Newcomb,  6  Id.,  98,  the  plaintiff  may  re- 
cover upon  the  judgment  alone,  without  any 
further  proof.  But  the  defendant  may  so 
plead  as  to  secure  to  himself  every  defense  and 
advantage  which  he  would  have  had  if  the 
judgment  had  not  been  recovered.  Any  other 
rule  would  give  to  the  judgment  an  effect  be 
yond  the  requirement  of  the  statute;  and  one 
which  would  violate  that  great  principle  in  ju- 
risprudence which  forbids  that  a  man  should 
suffer,  either  in  his  person  or  estate,  without 
first  having  had  an  opportunity  to  be  heard  in 
his  defense. 

In  this  case  the  defendant  has  shown  by  his 
fourth  plea,  what  does  not  appear  from  the 
declaration,  that  he  was  not  served  with  proc- 
ess, and  did  not  appear  in  the  first  suit.  This 
opens  the  way  for  a  defense  against  the  origi- 
nal cause  of  action;  and  the  defense  is,  that 
that  cause  of  action  did  not  accrue  within  six 
years  before  the  commencement  of  this  suit. 
Unless  the  plaintiff  is  prepared  to  show  a  new 
promise,  or  something  else  to  take  the  case  out 
of  the  operation  of  the  Statute  of  Limitations, 
the  defendant,  who  is  now  called  into  court 
for  the  first  time,  has  a  good  defense. 
Judgment  for  defendant. 

Distinguished— So  Barb.,  643. 

Explained-12  Hun,  240. 

Cited  in-4  N.  Y.,  521,  540 ;  18  N.  Y.,  569  ;  15  Barb., 
48;  30  How.  Pr.,  286;  8  Abb.  Pr.,  308;  1  Abb.  N.  S., 
153 ;  1  Duer,  32 ;  8  Leg.  Obs.,  128. 


*BAILEY®.  MOGG. 

Unlicensed  Physicians — Statutes. 

Prior  to  the  Act  repealing1  all  former  statutes  pro- 
hibiting unlicensed  physicians  from  recovering  a 
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compensation  for  their  services,  Stat.  1844,  p.  406, 
an  unlicensed  physician  could  not  maintain  an  ac- 
tion for  medicines  and  medical  attendance,  though 
he  used  only  vegetable  remedies  of  domestic 
origin. 

And  since  that  Act,  such  an  action  will  not  lie  on 
a  demand  for  services  rendered  before  its  passage. 

Citations-3  Greenl.,  417 ;  1  K.  &  B.,  449  ;  4  Web., 
538,  sec.  7;  2  R.  L.,  222,  sec.  12  ;  1  R.  S.,  455,  sec.  22; 
Laws  1830,  p.  141 ;  Laws  1834,  p.  72 ;  Laws  1835,  p,  354 ; 
Laws  1844,  p.  406. 

ERROR  to  the  Onondaga  C.  P.  Bailey  sued 
Mogg  in  a  justice's  court  and  recovered 
judgment,  which  was  reversed  by  the  C.  P. 
on  certiorari;  and  this  writ  of  error  is  brought 
to  review  the  last  mentioned  judgment.  The 
question  is  sufficiently  stated  in  the  opinion  of 
the  court. 

Mr.  S.  C.  Parker,  for  plaintiff  in  error. 

Mr.  Le  Roy  Morgan,  for  defendant  in 
error. 

By  the  Court,  Beardsley,  J.  This  action 
was  brought  in  1845,  to  recover  a  compensa- 
tion for  medical  attendance  and  medicines  fur- 
nished and  administered  by  the  plaintiff,  as  a 
botanic  physician  in  1840.  The  plaintiff  was 
not  licensed  to  practice  medicine,  and  the  only 
question  is,  whether  such  an  action  could  be 
sustained. 

Since  the  passage  of  the  Act  of  1844,  quack- 
ery may  certainly  boast  its  triumphant  and 
complete  establishment  by  law.  But  notwith- 
standing this,  a  brief  retrospect  of  the  course 
of  legislation  on  this  subject  may  not  only  be 
useful,  but  is,  to  some  extent,  necessary  in  de- 
ciding the  case  now  before  us. 

About  fifty  years  since  the  Legislature  under- 
took "To  regulate  the  practice  of  physic  and 
surgery  in  this  State,"  and  made  it  penal  to  do 
either  without  being  duly  licensed  for  the  pur- 
pose. 3  Greenl.,  417.  To  the  like  effect  was  the 
subsequent  Act  of  1801.  1  K.  &  R.,  449.  These 
statutes  did  not,  in  terms,  declare  that  no  com- 
pensation should  be  recovered  by  an  unlicensed 
practitioner,  but  they  did  what  was  equivalent 
to  such  *an  enactment,  for  they  subject-  [*6 1 
ed  him  to  a  penalty  for  the  unauthorized  and 
illegal  act.  But  a  statute  passed  in  1806,  ex- 
pressly declared  that  any  person  who  should 
commence  practice  after  the  first  day  of  Sep- 
tember then  next,  without  being  duly  licensed, 
should  "forever  thereafter  be  disqualified  from 
collecting  any  debt  or  debts  incurred  by  such 
practice."  4  Web.,  538,  sec.  7.  The  Revised 
Laws  of  1813  contained  a  similar  provision,  2 
R.  L.,  222,  sec.  12,  as  did  the  Revised  Statutes 
of  1830.  1  Vol.,  455,  sec.  22.  This  section  of 
the  Revised  Statutes  also  made  the  unauthor- 
ized practice  of  physic  and  surgery,  '  'a  misde- 
meanor, punishable  by  fine  or  imprisonment, 
or  both."  This  was  a  short-lived  clause,  for  it 
was  repealed  by  the  Act  of  April,  1830,  which 
made  the  offense  penal, not  criminal, and  which 
also  declared  that  such  penal  provisions  should 
"not  be  deemed  and  taken  to  extend  to  or  de- 
bar any  person  from  using  or  applying.for  the 
benefit  of  any  sick  person,  any  roots,  barks  or 
herbs,  the  growth  or  produce  of  the  United 
States."  L.  of  1830,  p.  141.  This  statute  was 
interesting  in  more  than  one  respect.  Quackery 
ceased  to  be  a  crime,  and  if  confined  to  the  use 
of  domestic  roots,  barks  and  herbs,  it  was  not 
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even  a  penal  offense.  Much  had  thus  been 
gained,  although  a  complete  triumph  was  not 
achieved.  The  empiric.although  still  unable  to 
compel  payment  for  domestic  roots,  barks  and 
herbs,  when  administered,  had  only  to  exact 
payment  in  advance,  and  he  stood  on  safe 
ground.  But  this  limited  indulgence  to  igno- 
rance and  imposture  called  for  redress,  and  it 
was  attempted  to  be  given  by  the  Act  of  1834, 
which  provided  that  the  exemption  from  the 
penal  provisions  of  the  Act  of  1830  should  be 
confined  to  such  persons  as  should, without  fee 
or  reward,  use  or  apply  roots,  barks  or  herbs, 
the  growth  or  produce  of  the  U.  S.  L.  of  1834, 
p.  72.  The  next  Legislature  held  this  remedy 
to  be  worse  than  the  disease,and  the  Act  of  1834 
was  blotted  out  in  1835.  L.  of  1835,  p.  354. 
Thus  the  law  on  this  subject  was  thrown  back 
to  the  revised  laws,  and  the  Act  of  April  ?, 
1830,  both  which  remained  in  force  until  1844. 
when  the  Legislature  swept  away  all  criminal 
and  penal  laws  against  the  unlicensed  practice 
62*]  of  physic  and  surgery,  and*every  enact- 
ment which  prohibited  any  person  from  recov- 
ering a  compensation  for  services  as  a  physi- 
cian or  surgeon,  whether  licensed  or  not.  L.  of 
1844,  p.  406. 

The  triumph  was  now  complete.for  the  Leg- 
islature had  made  every  man  a  doctor,  and  nos- 
trums of  every  description  and  admixture  could 
now  be  safely  prescribed,  and  payment  there- 
fore exacted  by  authority  of  law.  This  is  still 
the  state  of  the  law  on  this  subject,  for  I  be- 
lieve it  has  undergone  no  change  since  the  Act 
of  1844  was  passed.  But  such  was  not  fhe  Law 
in  1840,  when  the  services  in  question  in  this 
case  were  rendered.  The  Act  of  April,  1830, 
and  the  first  clause  of  the  22d  section  of  the 
Revised  Statutes  already  referred  to  were  then 
in  force.  These  provisions  are  consistent  with 
each  other.  One  of  them,  the  Revised  Statutes, 
declares  that  "Every  person  not  authorized  by 
law,  who  for  any  fee  or  reward,  shall  practice 
physic  or  surgery,  within  this  State,  shall  be 
incapable  of  recovering  by  suit  any  debt  aris- 
ing from  such  practice."  And  this  was  not 
changed  by  the  Act  of  April,  1830,  which  while 
it  subjected  unlicensed  practitioners  to  the  pay- 
ment of  penalties,  exempted  from  such  penal 
provisions  those  who  used  or  applied  "for  the 
benefit  of  any  sick  person,  any  roots,  barks  or 
herbs,  the  growth  or  produce  of  the  United 
States." 

The  plaintiff  was  a  botanic  physician,  and  it 
may  be  fair  to  hold  upon  this  return,  that  he 
used  only  vegetable  remedies  of  domestic  ori- 
gin. He  was  then  not  subject  to  any  penalty  for 
prescribing  and  administering  them.  But  while 
the  Revised  Statutes  were  in  force  he  could  not 
compel  payment  for  his  services  as  an  unli- 
censed physician,  whatever  remedies  might 
have  been  prescribed  and  administered.  Such 
was  the  law  in  1840,  when  the  services  were 
rendered;  and  as  to  his  case  it  was  the  same  in 
1845,  when  the  cause  was  tried.  The  repeal  of 
the  previous  prohibitory  laws  by  the  Act  of 
1844,  had  no  effect  upon  cases  which  arose  be- 
fore that  Act  was  passed. 

The  justice  erred  and  the  judgment  of  the  C. 
P.  was  correct. 

Judgment  affirmed. 

Cited  in— 42  N.  Y.,  163 ;  7  Hun,  674 ;  53  Wis.,  484. 
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*J.  BRISBANE  v.  PRATT.       [*6a 

Action  by  Indorsee  after  Maturity — Presumption 
— Declarations  of  Former  Holder  as  Evidence. 

In  an  action  by  an  indorsee  of  a  negotiable  prom- 
issory note,  where  the  plaintiff  is  shown  to  have  re- 
ceived it  of  the  former  holder  after  it  became  due, 
and  he  fails  to  show  that  he  paid  value  for  it.  the 
suit  is  presumed  to  be  prosecuted  for  the  benefit  of 
such  former  holder. 

And  in  such  a  suit,  the  declarations  of  the  former 
nolder,  made  while  he  held  the  note  and  after  it  had 
become  payable  (to  show,  e.  g.,  that  it  was  given 
upon  an  illegal  consideration),  are  admissible  for 
the  defendant. 

Citations-Laws  1830,  p.  357 ;  7  Hill,  361 ;  Cow.  & 
H.  Notes,  475, 668 ;  9  Barn.  &  C.,  208, 935  ;  1  B.  &  AdoU 
89 ;  5  Eep.,  251. 

A  SSUMPSIT  on  a  promissory  note,  indorsee 
1A-  against  indorser.  The  note  was  made  by 
E.  T.  Winslow  to  the  order  of  S.  Fox,  and  was 
indorsed  in  blank  successively  by  him,  by  L. 
Chappaton,  and  by  the  defendant.  It  was  for 
$1,000,  and  was  payable  two  months  after 
date,  and  was  dated  August  13,  1837.  Due 
proof  of  a  presentment  for  payment  and  of  no- 
tice of  non-payment  was  made.  The  defend- 
ant set  up,  among  other  grounds  of  defense, 
that  the  note  was  given  to  secure  a  debt  which 
the  maker  owed  to  one  Albert  Brisbane,  which 
was  in  part  for  bank-notes,  of  a  less  denomina- 
tion than  $5,  issued  by  a  bank  in  Canada, 
called  the  Bank  of  the  People,  which  A.  Bris- 
bane had  let  the  maker  have.  It  appeared  that 
the  note  was  indorsed  for  the  accommodation 
of  the  maker,  and  that  at  its  inception  it  be- 
longed to  A.  Brisbane.  Evidence  was  given 
on  both  sides  upon  the  question,  whether  the 
debt  for  which  the  note  was  given  included  an 
amount  of  small  notes  of  the  Canada  bank. 
George  Brisbane,  a  brother  of  Albert,  testified 
that  the  note  in  suit  was  once  sued  by  the  di- 
rection of  Albert,  in  his.George's.name,  though 
he  never  had  any  interest  in  it;  and  that  on  the 
trial  of  that  cause,  Albert  Brisbane  was  sworn 
and  examined  as  a  witness.  The  defendant's 
counsel  proposed  to  prove  by  George  Brisbane 
that  Albert,  on  the  former  trial,  testified  that 
an  amount  of  $100  was  included  in  the  note 
for  bank-bills  of  the  Bank  of  the  People,  of  a 
less  denomination  than  $5,  which  he  had 
turned  out  to  the  maker  of  the  note.  This  evi- 
dence was  objected  to  by  the  plaintiff  and  ex- 
cluded by  *the  judge.  The  jury  found  [*64 
a  verdict  for  the  plaintiff,  and  the  defendant 
moved  for  a  new  trial  on  a  case. 

Messrs.  D.  Tillinghast  and  N.  Hill,  Jr., 
for  defendant,  insisted  that  Albert  Brisbane 
was  to  be  taken  to  be  the  party  in  interest,  and 
that  his  declarations  were  evidence  for  the  de- 
fendant. 

Mr.  J.  A.  Verplank,  for  plaintiff. 

By  the  Court,  Jewett,  J.  I  assume  that  be- 
fore the  defendant  offered  in  evidence  the 
sworn  declarations  of  Albert  Brisbane.the  fact 
that  he  was  the  owner  of  the  note  when  the 
declarations  were  made,  and  that  it  was  then 
past  due,  had  been  proved,  or  that  sufficient 
evidence  on  that  point  had  been  given  to  carry 
the  question  to  the  jury.  The  fact  proposed 


NOTE.— Evidence— Declarations  of  former  holder  of 
note— Parties  to  notes  as  witnesses.  See  Paige  v. 
Cagwin,  7  Hill,  361,  note. 
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to  be  proved  by  the  declarations  of  A.  Brisbane 
was  material  to  the  question  which  arose  on 
the  trial,  viz.:  whether  the  consideration  of 
the  note  or  any  part  of  it,  consisted  of  bills  is- 
sued by  the  Canada  bank  of  denominations 
less  than  $5.  The  existence  of  that  fact  would 
constitute  a  defense,  as  it  would  show  that  the 
whole  or  a  part  of  the  consideration  of  the  note 
was  illegal,  and  the  note  would,  therefore,  be 
void.  Stat.  1830,  p.  357. 

The  question,  then,  is,  whether  the  declara- 
tions of  Albert  Brisbane,  made  while  he  was 
the  holder  of  the  note  and  after  it  had  become 
payable,  in  the  absence  of  evidence  that  the 
plaintiff  on  record  had  become  the  holder  for 
a  valuable  consideration,  were  competent  to 
be  given  in  evidence  by  the  defendant.  The 
objection  is  that  it  is  hearsay  evidence,  and 
that  Albert  Brisbane  was  a  competent  witness. 
This  would  be  unanswerable  if  the  plaintiff 
was  the  holder  of  the  note  for  value;  but  that 
not  being  shown,  and  it  appearing  that  he  be- 
came the  holder  after  the  maturity  of  the  note, 
the  law  deems  him  as  holding  and  suing,  in 
fact,  for  the  benefit  of  Albert  Brisbane  and  not 
in  his  own  right;  and  hence  their  interest  in 
the  note  was  identical.  The  rule  is,  that  to 
render  the  declarations  of  a  previous  holder  of 
a  note  admissible,  in  behalf  of  the  defendant, 
65*]  such  holder  *must  be  identified  in  inter- 
est with  the  plaintiff.  As  the  proof  stood  when 
the  evidence  was  offered,  the  interest  of  Al- 
bert Brisbane  was  shown  to  be  identical  with 
that  of  the  plaintiff  on  the  record.  The  rights 
and  interest  of  the  former  in  the  note  contin- 
ued, and  were  represented  in  this  suit  by  the 
latter.  The  declarations  of  Albert  were,  there- 
fore, admissible  as  having  been  made  by  the 
party  in  interest  in  the  suit.  This  view  of  the 
question  was  taken  by  the  Court  for  the  Cor- 
rection of  Errors,  in  the  case  of  Paige  v.  Gag- 
win,  7  Hill,  361 ;  see,  also,  Cowen  &  H.  Notes, 
p.  668;  Spargo  v.  Brown,  9  Barn.  &  C.,  935  ; 
Beauchamp  v.  Parry,  1  B.  &  Ad.,  89. 

The  onus  of  proving  a  consideration  paid  by 
the  plaintiff  for  the  transfer  of  the  note,  in  or- 
der to  found  his  objection  to  the  admission  of 
the  declarations  of  Albert  Brisbane,  lay  upon 
the  plaintiff.  Duckham  v.  Wallis,  5  Esp.,  251; 
Da  La  (Jhaumette  v.  Bk.  of  Eng.,  9  Barn.  &  C., 
208;  Cow.  &  H.  Notes,  475.  I  think  the  judge 
erred  in  excluding  the  evidence,  and  that  a 
new  trial  should  be  granted. 

New  trial  granted. 

Overruled  in  part— 6  N.  Y.,  212,  213,214 ;  14  Hun, 
118 ;  17  Barb.,  533 ;  18  Barb..  345. 
Limited-5  Sandf .,  53 ;  9  Leg.  Obs.,  220. 
Approved— 72  N.  Y.,  554,  555. 
Cited  in-4  N.  Y.,  459 ;  33  N.  Y.,  369 ;  17  Barb.,  404. 


THE  AUBURN  AND  OWASCO  CANAL  CO. 
LEITCH. 

Pleading — Effect  of  Demurrer. 

On  the  argument  of  a  demurrer  to  a  plea,  or  to  a 

ubsequent  pleading,  the  defendant  may  raise  the 

uestion  as  to  the  sufficiency,  in  substance,  of  the 

declaration,  though  a  plea  of  the  general  issue  be 

also  interposed.    The  several  dicta  to  the  contrary 

overruled. 

Citations— 11  Wend.,  653 ;  14  Wend.,  183  r  15  Wend., 
351 ;  16  Wend.,  9 ;  4  and  5  Anne,  ch.  16 ;  2  B.  S.,  352, 
sec.  9. 
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TIEMURRER  to  a  replication.  The  declara- 
jJ  tion  was  in  assumpsit  for  the  recovery  of 
certain  installments  due  upon  shares  of  the 
capital  stock  of  the  plaintiff's  Corporation,  sub- 
scribed for  by  the  defendant.  Pleas:  1.  Non 
assumpsit.  2.  Nul  tiel  Corporation.  Replica- 
tion to  the  second  plea,  setting  out  the  Act  in- 
corporating the  plaintiff,  together  with  certain 
Acts  amending  and  continuing1  that  Act.  The 
defendant  demurred  to  the  replication  and  the 
plaintiff  joined  in  demurrer. 
*Mr.  W.  H.  Seward,  for  defendant.  [*66 
Mr.  B.  D.  Noxon,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  The  defend- 
ant insists  that  the  declaration  is  bad  on  gen- 
eral demurrer.  [The  Chief  Justice  then  exam- 
ined the  pleadings,  and  came  to  the  conclusion 
that  the  declaration  was  substantially  defect- 
ive; and  then  proceeded  as  follows:]  But  it  is 
said,  that  as  the  defendant  pleaded  non  as- 
sumpsit as  well  as  nul  tiel  corporation,  he  can- 
not upon  this  demurrer  go  back  and  attack 
the  declaration;  and  several  cases  have  been 
cited  to  sustain  that  position.  But  it  will  be 
found  on  examination  that  the  point  has  never 
been  directly  and  necessarily  adjudged.  The 
doctrine  was  first  started  in  Wheeler  v.  Curtis, 
11  Wend.,  653,  and  was  there  supposed  to  re- 
sult from  the  well  established  rule,  that  the 
defendant  cannot  both  plead  and  demur  to  the 
same  count.  It  was  said  that  the  defendant 
should  not  he  allowed  to  do  indirectly  what 
he  would  have  no  right  to  do  directly.  But 
the  question  whether"the  declaration  was  good 
or  bad  was  not  decided.  The  cause  went  off 
upon  other  grounds;  and  the  point  in  question 
was  not  necessarily  settled.  In  Dearborne  v. 
Kent,  14  Wend.,  183,  the  dictum  in  the  first 
case  was  repeated;  but  it  was  expressly  held 
that  the  declaration  was  sufficient ;  so  that  it 
was  wholly  unnecessary  to  inquire  whether 
the  defendant  was  at  liberty  to  make  the  ques- 
tion or  not.  Russell  v.  Rogers,  15  Wend.,  351, 
is  the  next  case;  and  there  it  was  not  decided 
whether  the  declaration  was  good  or  bad.  It 
was  apparently  good;  so  that  the  point  in  ques- 
tion did  not  necessarily  arise.  In  Miller  v. 
Maxwell,  16  Wend.,  9,  this  doctrine  was  men- 
tioned for  the  last  time;  and  the  same  learned 
judge  who  first  started  it,  went  a  great  way 
towards  knocking  it  on  the  head.  In  that  case 
the  defendant  pleaded  the  general  issue,  and 
two  special  pleas.  The  plaintiff  demurred  to 
the  special  pleas,  and  they  were  ad  judged  bad; 
but  the  defendant  was  allowed  to  go  back  and 
attack  the  declaration ;  and  judgment  was  given 
against  the  plaintiff  for  the  insufficiency  of  that 
pleading.  Now,  although  the  learned  judge 
*who  delivered  the  opinion  of  the  court  [*67 
took  a  distinction  between  a  defect  in  the  dec- 
laration which  would  not  be  cured  by  a  ver- 
dict, and  one  which  could  only  be  reached  by 
a  demurrer,  the  principle  of  that  case  is  direct- 
ly opposed  to  the  dicta  which  had  preceded  it. 

It  is  quite  clear  that  the  defendant  cannot 
both  plead  and  demur  to  the  same  count.  And 
it  is  equally  clear,  that  at  the  common  law,  he 
could  not  have  two  pleas  to  the  same  count. 
Indeed  the  two  things,  though  stated  in  dif- 
ferent words,  are  only  parts  of  one  common 
law  rule,  to  wit:  that  the  defendant  cannot 
make  two  answers  to  the  same  pleading.  The 
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Statute  of  4  and  5  Anne,  ch.  16,  was  made  to 
remedy  this  inconvenience;  and  it  allowed  the 
defendant,  with  the  leave  of  the  court,  to  plead 
as  many  several  matters  as  he  should  think 
necessary  for  his  defense.  With  us,  leave  of 
the  court  is  no  longer  necessary.  2  R.  S.,  352, 
sec.  9.  The  statute  does  not  say  that  the  de- 
fendant may  both  plead  and  demur;  and,  con- 
sequently, he  cannot  make  two  such  answers. 
But  he  may  plead  two  or  more  pleas;  some  of 
which  may  terminate  in  issues  of  fact,  to  be 
tried  by  a  jury;  while  others  may  result  in  is- 
sues of  law,  to  be  determined  by  the  court. 
And  whenever  we  come  to  a  demurrer,  wheth- 
er it  be  to  the  plea,  replication,  rejoinder,  or 
still  further  onward,  the  rule  is  to  give  judg- 
ment against  the  party  who  committed  the  first 
fault  in  pleading,  if  the  fault  be  such  as  would 
make  the  pleading  bad  on  general  demurrer. 
This  rule  has  always  prevailed.  It  was  the 
rule  prior  to  the  Statute  of  Anne;  and  to  say 
that  the  defendant,  because  he  pleads  two  pleas, 
one  of  which  results  in  a  demurrer,  cannot  go 
back  and  attack  the  declaration,  would  be  to 
deprive  him  of  a  portion  of  the  privilege  which 
the  Legislature  intended  to  confer.  He  cannot 
plead  and  demur  at  the  same  time;  because  the 
common  law  forbids  it;  and  the  statute  does 
not  allow  it.  But  he  may  plead  two  pleas;  and 
he  takes  the  right  with  all  its  legitimate  con- 
sequences ;  one  of  which  is,  that  whenever 
there  comes  a  demurrer  upon  either  of  the  two 
lines  of  pleading,  he  may  run  back  upon  that 
line  to  see  which  party  committed  the  first 
fault;  and  against  that  party  judgment  will 
68*]  be  rendered.  Aside  from  *the  dicta  in 
question,  there  is  not  a  shadow  of  authority, 
either  here  or  in  England,  for  a  different  doc 
trine. 

Although  it  seems  that  no  case  upon  this 
point  has  found  its  way  into  the  books,  I  well 
remember  that  since  the  decision  in  Miller  v. 
Maxwell,  16  Wend.,  9,  it  has  been  several  times 
announced  from  the  Bench,  that  in  a  case  like 
this  the  defendant  was  at  liberty  to  go  back 
and  attack  the  declaration  ;  and  I  think  the 
point  has  been  more  than  once  directly  decided. 
I  know  that  the  late  Mr.  J.  Cowen  entertained 
and  expressed  that  opinion,  as  I  did  myself  ; 
and  it  is  also  the  opinion  of  my  present  associ- 
ates. I  would  not  lightly  overrule  so  much  as 
a  mere  dictum,  if  it  was  of  the  nature  of  a  rule 
of  property,  and  had  stood  long  enough  to  be- 
come one.  But  this  is  not  a  question  of  that 
kind. 

Judgment  for  the  defendant. 

Cited  in-3  N.  Y.,  190 ;  2  Co.  R.,  53. 


BUTLER®.  THE  PEOPLE. 

An  indictment  for  burglary  in  the  third  degree 
need  not  state  that  the  offense  was  committed  in 
the  day-time. 

Citations— 4  Bl.  Com.,  224 ;  2  R.  S.,  668.  sees.  10, 12 ; 
669,  sec.  18 ;  702,  sec.  27 ;  728,  sec.  52,  sub.  4 ;  1  Hale,  P. 
C.,  549;  12  Wend.,  425. 

"T?  RROR  to  the  Recorder's  Court  of  the  City 
A-l  of  Buffalo.  The  plaintiff  in  error  was  con- 
victed of  the  offense  of  burglary  in  the  third 
degree,  at  the  July  Term  of  the  Recorder's 
Court  in  the  year  1846.  The  first  count  of  the 
indictment  charged  that  the  defendant  therein, 
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on,  etc.,  at  the  City  of  Buffalo,  in  the  County 
of  Erie,  with  force  and  arms,  the  dwelling- 
house  of  one  A.  R.,  there  situate,  feloniously 
and  burglariously  did  break  and  enter,  with 
intent  the  goods  and  chattels  of  the  said  A.  R. 
in  the  said  dwelling-house,  then  and  there  be- 
ing kept  for  use  and  deposit,  then  and  there 
feloniously  and  burglariously  to  steal,  take  and 
carry  away  ;  and  then  and  there,  in  the  said 
house  one  pocket  pistol  of  great  value,  to  wit: 
etc.,  of  the  goods  and  chattels  of  the  said  A. 
R.,  feloniously  and  burglariously  did  steal, 
take  *and  carry  away,  contrary  to  the  [*69 
form  of  the  statute,  etc.,  and  against  the  peace, 
etc.  There  was  a  second  count  in  the  same 
form  except  that  the  dwelling-house  was  laid 
to  be  that  of  another  person.  Plea  not  guilty. 
The  court  sentenced  the  defendant  to  imprison- 
ment in  the  state  prison. 

Mr.  W.  B.  Olds,  for  plaintiff  in  error.  It 
is  not  stated  in  the  indictment  whether  the  of- 
fense was  committed  in  the  night  or  in  the  day- 
time ;  and  as  that  circumstance  is  essential  in 
determining  whether  burglary,  in  the  second 
or  in  the  third  degree,  was  intended  to  be 
charged,  the  indictment  is  not  a  good  one  for 
either  degree  of  the  offense.  2  R.  S.,  668,  sec. 
12  ;  Id.,  669,  sec.  18.  Indictments  upon  stat- 
utes must  state  all  the  circumstances  which  en- 
ter into  the  definition  of  the  offense,  in  the  lan- 
guage of  the  statute  ;  but  this  indictment  is 
fatally  defective  in  that  respect.  1  Chit.  Cr. 
L.,  281,  296. 

Mr.  G.  P.  Barker,  District  Atty.,  for  the 
people. 

By  the  Court,  Jewett,  J.  Burglary,  at  the 
common  law, consists  in  breaking  and  entering 
the  dwelling-house  of  another  in  the  night- 
time, with  intent  to  commit  a  felony.  4  Bl. 
Com.,  224.  With  us  that  offense  has  been  di- 
vided into  three  degrees.  One  definition  of  the 
offense  in  the  third  degree  is  the  "breaking  and 
entering  into  the  dwelling-house  of  another  in 
the  day-time,  under  such  circumstances  as 
would  have  constituted  the  offense  of  burglary 
in  the  second  degree  if  committed  in  the  night- 
time." 2  R.  S.,  669,  sec.  18.  In  the  second 
degree  the  offense  may  be  committed  by 
"breaking  into  any  dwelling-house  in  the  night 
time,  with  intent  to  commit  a  crime,  but  under 
such  circumstances  as  shall  not  constitute  the 
offense  of  burglary  in  the  first  degree."  Id., 
668,  sec.  12.  The  definition  of  the  crime  in  the 
first  degree  superadds  to  the  description  of  the 
offense  just  mentioned  some  other  circumstan- 
ces— as  that  some  human  being  must  be  in  the 
house,  or  the  offender  must  be  armed,  or  must 
violently  break  in,  or  pick  a  lock,  or  have  con- 
federates present,  etc.  Id.,  sec.  10.  The  ques- 
tion is,  whether  *this  indictment  sets  [*7O 
forth  with  sufficient  certainty  such  an  offense 
as  is  described  in  the  18th  section  above  re- 
ferred to.  If  the  count  had  averred  that  the  acts 
were  committed  in  the  night-time,  it  would 
have  brought  the  offense  within  the  12th  sec- 
tion, and  it  would  have  been  burglary  in  the 
second  degree — the  only  distinction  between 
the  two  grades  relating  to  the  time  when  the 
acts  are  done.  The  acts  constitute  burglary 
whenever  committed,  and  the  time  is  only  ma- 
terial for  the  purpose  of  determining  the  de- 
gree and  measuring  the  punishment.  Unless 
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they  are  charged  to  have  been  done  in  the 
night,  it  is  clear  there  could  not  legally  be  a 
conviction  of  the  higher  offense  described  in 
the  12th  section.  It  is  urged  that  it  is  equally 
essential  in  order  to  bring  the  offense  within 
the  18th  section  that  it  should  be  stated  that  the 
offense  was  committed  in  the  day  time,  though 
it  is  conceded  that  the  statement  of  time  in  this 
case  would  be  rather  formal  than  substantial. 
In  indictments  for  this  offense  at  common  law 
the  time  of  day  is  all  important,  as  the  circum- 
stance of  a  nocturnal  entrance  is  vital  to  the 
offense;  and  the  indictment  must  always  state 
the  entry  to  have  been  in  the  night.  1  Hale, 
P.  C.,  549.  So  where  a  conviction  is  sought 
under  our  statute  for  either  of  the  higher  grades 
of  the  offense,  the  statement  of  an  entry  in  the 
night-time  cannot  be  omitted.  But  in  this  case 
the  conviction  is  for  the  less  heinous  offense, 
and  as  to  that  the  circumstance  of  time  seems 
to  be  of  no  moment.  The  omission  to  state 
that  it  was  in  the  night  is  as  clear  an  intimation 
that  the  prosecution  does  not  proceed  for  the 
higher  offense,  as  though  it  had  been  expressly 
said  that  it  was  done  in  the  day-time.  The 
general  rule  respecting  indictments  upon  stat- 
utes, undoubtedly,  is  that  contended  for  by  the 
counsel  for  the  plaintiff  in  error;  but  I  am  of 
opinion  that  the  offense  is  stated,  in  this  case, 
with  the  certainty  which  the  rule  requires. 
But  if  it  were  formally  defective,  it  would  be 
aided  by  the  statute  which  provides  that  "Any 
defect  or  imperfection  in  matters  of  form 
which  shall  not  tend  to  the  prejudice  of  the 
defendant,"  may  be  disregarded.  2  R.  8.,  728, 
71*]  sec.  52,  sub.  4;  People  v.  Rynders,  *12 
Wend.,  425.  (a)  It  cannot  be  pretended  that 
the  defendant  was  prejudiced  on  the  trial  by 
the  defect  complained  of,  as  it  would  have 
been  competent  for  the  jury  to  have  convicted 
him  of  this  offense  in  the  third  degree  upon  an 
indictment  charging  the  same  offense  in  either 
of  its  higher  grades.  2  R.  8.,  702,  sec.  27. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in-3  Park.,  215. 

(a)  See,  People  v.  Charles,  3  Den.,  212. 


CUNNINGHAM  v.  GOELET. 

Landlord  and  Tenant — Summary  Proceedings 
to  Recover  Possession — Affidavit  by  Agent — 
Practice. 

In  an  affidavit  made  by  an  agent  of  the  landlord 
to  procure  a  summons  in  a  summary  proceeding  to 
recover  the  possession  of  land,  it  is  not  sufficient 
that  the  deponent  be  described  as  agent,  but  that 
fact  must  be  directly  sworn  to. 

The  summons  must  be  directed  to  the  tenant,  and 
where  the  direction  was  left  in  blank,  the  proceed- 
ings were  held  to  be  defective,  though  service  was 
made  upon  the  proper  party. 

An  appearance  by  the  tenant  for  the  purpose  of 
objecting  to  the  affidavit  and  summons  is  not  a  waiv- 
er of  the  defects  in  them. 

Citations-7  Hill,  177 ;  1  Den..  662 ;  6  Hill,  314. 

^UMMARY  proceedings  to  recover  posses- 
J  sion  of  demised  premises.  On  the  2d  of 

May,  1846,  an  affidavit  was  made  before  one  of 

the  aldermen  of  the  City  of  N.  Y.,  as  follows: 
"City  and  County  of  New  York,  ss.  Patrick 

Henry,   agent  for  Peter  Goelet.  being  duly 
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sworn,  doth  depose  and  say,  that  on  or  about 
the  first  day  of  April,  1843,  said  Goelet  rented 
unto  Francis  Cunningham  the  house  No.  20 
Morris  Street  in  the  City  of  New  York,forthe 
term  of  three  years  from  the  first  day  of  May 
then  next,  which  said  term  has  expired,  and 
that  he  or  his  assigns  hold  over  and  continue  in 
possession  of  the  said  premises  without  the 
permission  of  the  said  Goelet." 

The  aldermen  thereupon  issued  a  summons 
as  follows: 

"  To .  Whereas  Patrick  Henry,  agent 

of  P.  Goelet,  has  made  oath  in  writing  and 
presented  the  same  to  me,  that  on  or  about  the 
*firstday  of  April,  1843,  Peter  Goelet  [*7  2 
rented  unto  you  the  house,  etc.,  and  that  you 
or  your  assigns  hold  over,  etc.,  therefore  in  the 
name,  etc.,  you  are  hereby  summoned  and  re- 
quired forthwith  to  remove  from  the  said  prem- 
ises, or  show  cause  before  me  at  my  office,  No. 
25  Chambers  Street,  on  the  2d  day  of  May  in- 
stant, at  4  o'clock  P.  M.  why  possession  should 
not  be  delivered  to  the  landlord.  Witness  my 
hand  the  2d  day  of  May,  1848." 

On  the  same  day  Patrick  Henry  made  affi- 
davit before  the  alderman  that  he  had  served 
the  summons  on  Francis  Cunningham,  by  de- 
livering him  a  true  copy  thereof. 

At  the  appointed  hour  the  landlord  appeared 
before  the  alderman;  and  Cunningham,  being 
called,  appeared  with  counsel,  and  objected  to 
the  sufficiency  of  the  affidavit,  because  it  was 
not  stated  that  Henry  was  authorized  to  act  as 
agent  for  the  landlord.  He  also  objected  to  the 
summons,  because  it  was  not  addressed  to  him. 
These  objections  were  overruled.  Cunningham 
refused  to  do  anything  further  in  relation  to 
the  proceedings;  and  the  alderman  thereupon 
issued  a  warrant  for  his  removal;  and  he  was 
on  the  same  day  removed  from  the  premises. 
He  removed  the  proceedings  into  this  court  by 
certiorari. 

Mr.  E.  Casserly,  for  Cunningham. 

Mr.  T.  B.  Gilford,  for  Goelet. 

By  the  Court,  Bronson,  Ch.  J.  Although 
Henry  in  his  affidavit  describes  himself  as  agent 
for  Goelet,  he  does  not  swear  that  he  was 
such  agent.  Ex  parte  Bk.  of  Monroe,  7  Hill, 
177;  Ex  parte  Aldrich,  1  Den.,  662.  The  sum- 
mons was  also  defective.  It  was  not  di- 
rected to  anybody,  and  Cunningham  was  no 
where  named  in  it.  See,  Hill  v.  Stocking,  6 
Hill,  314.  It  is  said  that  Cunningham  waived 
all  objections  to  the  affidavit  and  summons  by 
appearing.  He  did  not  appear  for  any  other 
purpose  than  that  of  objecting  to  the  sufficien- 
cy of  the  proceedings;  and  it  would  be  strange, 
indeed,  if  that  could  be  construed  into  a  waiver 
of  the  very  objections  which  he  took. 

Proceedings  reversed. 

Cited  in— 24  Barb.,  439 ;  1  T.  &  C.,  579 ;  2  T.  &  C.. 
534 ;  15  How.  Pr.,  18 ;  25  How.  Pr.,  377 ;  32  How.  Pr., 
407 ;  3  Park.,  215 ;  4  E.  D.  S.,  618 :  27  Cal.,  299. 


*HEELY  v.  BARNES.  [*73 

Competency  of  Witnesses — Practice. 

Where  a  witness,  after  having  given  some  testi- 
mony, discloses  that  he  is  interested  in  favor  of  the 
party  who  called  him,  the  opposite  party,  in  order 
to  avail  himself  of  the  objection,  must  move  to 
strike  out  the  testimony  so  given. 
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If  he  omit  to  do  this,  in  a  suit  before  a  justice  of 
tke  peace,  the  justice  cannot  in  giving-  judgment 
reject  or  disregard  the  evidence  of  the  interested 
witness. 

TERROR  to  Herkimer  C.  P.  Heeley  sued 
J-J  Barnes  before  a  justice,  and  declared  upon 
a  joint  and  several  promissory  note  for  $15.17, 
made  by  the  defendant  and  Jonas  Blackman, 
and  payable  to  the  plaintiff.  The  defense  was 
usury.  The  defendant  called  Blackman  as  a 
witness:  the  plaintiff  objected  to  him  on  the 
ground  of  interest;  but  the  objection  was  over- 
ruled. Blackman  proved  that  the  note  was 
given  upon  an  usurious  loan  of  money.  The 
witness  further  proved  that  he  borrowed  the 
money,  and  was  the  principal  debtor;  and  that 
the  defendant  signed  the  note  as  a  surety  for 
the  witness.  The  cause  was  thereupon  sub- 
mitted to  the  justice,  who  gave  judgment  for 
the  plaintiff  for  the  amount  of  the  note.  On 
certiorari  brought  by  the  defendant,  the  C.  P. 
reversed  the  judgment.  The  plaintiff  brings 
error. 

Mr.  William  Barrett,  for  plaintiff  in  er- 
ror. As  Blackman  was  the  principal  debtor 
he  was  bound  to  indemnify  the  defendant,  who 
was  a  surety,  against  the  costs,  as  well  as  the 
damages,  which  might  be  recovered;  and  so 
the  witness  was  interested.  The  interest  was 
not  balanced.  Rubbly  v.  Brown,  16  Johns.,  70; 
Starkweather  v.  Matheios,  5  Hill,  131.  The  jus- 
tice must  have  rejected  the  evidence  of  Black- 
man on  the  ground  of  interest  when  he  ren- 
dered the  judgment;  and  as  he  was  interested, 
the  judgment  should  not  have  been  reversed. 

Mr.  E.  W.  Smith,  for  defendant  in  error. 

By  ihe  Court,  Bronson,  Ch.  J.  When  the 
witness  was  called,  there  was  nothing  to  show 
that  it  was  not  a  case  of  balanced  interest;  and, 
74*]  Consequently,  the  objection  which  the 
plaintiff  then  made  was  properly  overruled. 
But  when  it  came  out  that  the  witness  was  the 
principal  debtor,  and  the  defendant  only  a 
surety,  the  interest  was  established;  for  the 
witness  was  bound  to  indemnify  the  defend- 
ant against  costs,  as  well  as  damages.  If  the 
plaintiff  had  then  moved  to  strike  out  the  tes- 
timony of  the  witness  on  the  ground  of  inter- 
est, it  would  have  been  the  duty  of  the  justice 
to  strike  it  out.  But  no  such  motion  was  made; 
nor  did  the  justice  announce  to  the  parties  that 
he  should  reject  or  disregard  the  testimony  of 
the  witness.  Indeed,  it  does  not  appear  upon 
what  ground  the  justice  proceeded  in  render- 
ing judgment  for  the  plaintiff,  when  the  usury 
was  clearly  proved.  It  is  probable,  however, 
that  in  his  private  deliberation  upon  the  case, 
he  rejected  the  testimony  of  the  witness  on 
the  ground  of  interest.  That  was  the  only 
ground  for  rejecting  it;  and  so  long  as  it  was 
in  the  case  it  was  impossible  to  give  judgment 
for  the  plaintiff. 

If  we  strike  out  the  testimony  of  Blackman, 
the  judgment  was  right,  and  should  not  have 
been  reversed.  But  as  no'motion  to  strike  it 
out  was  made  on  the  trial,  I  think  the  justice 
was  not  afterwards  at  liberty  to  disregard  it. 
As  the  plaintiff  made  no  objection  on  the 
ground  of  interest  after  the  fact  of  interest  ap- 
peared, he  must  be  deemed  to  have  waived  all 
right  to  make  the  objection;  and  the  justice 
was  not  at  liberty  to  start  the  point  for  him, 
after  the  cause  had  been  submitted  for  decis- 
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ion  on  the  merits.  It  was  a  wrong  to  the  de- 
fendant; for  if  the  plaintiff  had  moved  to  strike 
out  the  testimony  on  the  trial,  the  defendant 
might  have  released  the  witness,  and  then  have 
re-examined  him;  or  the  defense  might,  for 
aught  we  know,  have  been  made  out  by  an- 
other witness.  The  error  of  the  justice  has 
been  corrected  by  the  C.  P. 
Judgment  affirmed. 


'*HURD  v.  SWAN. 


[*75 


Action  against  Defaulting  Witness  for  Penalty 
and  Damages — Payment  of  Fees — Costs. 

An  action  may  be  maintained  against  a  defaulting 
witness  for  the  penalty  and  the  damages  sustained 
by  the  plaintiff,  though  a  jury  was  not  sworn  in  the 
cause  in  which  the  witness  was  subpoenaed. 

But  to  enable  the  plaintiff  to  recover  the  costs  of 
the  circuit,  it  must  appear  that  the  failure  to  try  the 
cause  was  on  account  of  the  absence  of  the  witness. 

The  action  will  not  lie  unless  the  witness  has  been 
paid  his  fees  for  travel  and  one  day's  attendance. 

Nor  though  the  proper  amount  was  paid  in  the 
first  instance,  if  the  witness  left  court  after  a  de- 
fault in  payment  for  further  attendance,  although 
he  had  not  applied  to  the  party  for  such  payment. 

And  where  less  than  the  legal  amount  was  paid 
when  he  was  subpoenaed,  and  it  did  not  appear  that 
he  objected  to  the  amount,  and  he  actually  attended 
pursuant  to  the  subpoena,  but  left  court  before 
the  cause  was  tried ;  held,  notwithstanding,  that  the 
non-payment  of  the  full  amount  was  a  fatal  objec- 
tion to  a  recovery. 

A  witness  attending  court  is  not  obliged  to  be 
sworn  until  his  fees  as  such  witness  have  been  paid. 
Per  Bronson,  Ch.  J. 

If  the  witness  had  expressly  waived  the  payment 
of  fees,  it  seems  that  the  action  might  have  been 
maintained.  Per  Bronson,  Ch.  J. 

So  if  he  had  agreed  to  attend  on  being  paid  his 
board  and  traveling  expenses.  Per  Bronson,  Ch.  J. 

Citations— Peake,  Cas.,  60;  3  B.  &  Aid.,  598;  1 
Cromp.  &  M-,  752 ;  3  Tyr.,  875 ;  2  R.  S.,  400,  sees.  42, 
43 ;  Laws  1840,  p.  331,  sec.  8 ;  1  W.  Bl.,  36 ;  1  H.  Bl.. 
49 ;  13  East,  15 ;  2  Chit.  201 ;  Cro.  Car.,  522,  540 ;  13 
Wend.,  49. 

TERROR  to  Oneida'  C.  P.  Swan  sued  Hurd 
J-J  before  a  justice,  and  having  recovered, 
the  cause  went  to  the  C.  P.  by  appeal.  A  suit 
had  been  pending  in  this  court  in  favor  of  the 
plaintiff  against  Delos  Brett  and  others,  which 
was  noticed  for  trial  at  the  Oneida  Circuit, 
held  in  Utica,  on  the  fourth  Monday  of  Sep- 
tember, 1844.  The  plaintiff  in  the  present  suit 
sought  to  recover  a  penalty  of  $50,  and  also 
his  damages  sustained  in  consequence  of  the 
non  attendance  of  the  defendant  as  a  witness 
in  the  suit  against  Brett  and  others,  pursuant 
to  a  subpoena.  The  defendant  lived  at  Mon- 
tezuma,  in  the  County  of  Cayuga,  88  miles 
from  the  place  of  trial.  The  plaintiff  served 
the  defendant  with  a  subpoena  at  Montezuma, 
and  paid  him  $6.50.  The  defendant  went  to 
Utica,  where  he  arrived  on  Monday  evening, 
the  first  day  of  the  circuit;  he  went  into  court 
that  evening,  and  there  saw  the  plaintiff. 
The  defendant  also  attended  court  on  Tues- 
day and  was  in  court  *on  Tuesday  even-  [*76 
ing.  On  Tuesday  the  cause  was  called  on 
the  calendar,  and  reserved  by  the  circuit  judge; 
and  the  plaintiff  obtained  attachments  against 
two  absent  witnesses,  who  lived  at  such  a 
distance  as  to  render  a  delay  of  several  days 
necessary  before  the  witnesses  could  be  brought 
in  on  the  attachments.  On  Tuesday  evening 
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about  8  o'clock  the  plaintiff  looked  for  the 
defendant,  intending  to  pay  him  more  fees, 
but  did  not  find  him.  On  Wednesday  morn- 
ing early  the  defendant  went  home.  He  had 
not  previously  asked  the  plaintiff  for  any 
more  fees,  nor  told  him  that  he  intended  to 
go  away.  He  intended  to  get  away  without 
the  plaintiff's  knowing  it,  and  did  so.  The 
plaintiff  had  previously  invited  the  defendant 
and  another  witness  to  go  and  board  at  the 
house  where  the  plaintiff  stayed,  and  said  he 
would  pay  their  board ;  that  he  would  as  soon 
pay  their  fees  in  money,  as  to  board  them.  The 
defendant  did  not  accept  the  invitation.  The 
two  witnesses  went  home  together.  They  first 
spoke  of  doing  so  about  9  o'clock  in  the  even- 
ing of  Tuesday;  and  left  early  the  next  morn- 
ing. They  talked  with  the  defendants  in  the 
suit  about  going  home,  because  they  had  not 
been  paid  more  fees;  but  said  nothing  of  that 
to  the  plaintiff.  The  cause  was  not  tried;  and 
the  plaintiff  had  to  pay  costs  to  prevent  a  judg- 
ment as  in  case  of  nonsuit.  Those  costs,  and 
his  own  expenses  of  the  circuit,  together  with 
the  penalty  of  $50,  he  claimed  to  recover  in 
this  action. 

The  defendant  moved  for  a  nonsuit  on  sev- 
eral grounds,  and  also  requested  the  court  to 
charge  the  jury  on  several  points;  and  among 
others,  that  he  was  not  obliged  to  attend,  be- 
cause he  had  only  been  paid  $6.50,  when  his 
fees  for  going  and  returning,  88  miles  each 
way,  and  for  one  day's  attendance,  would  be 
$7.54.  2.  Although  he  went  to  Utica,  he  was 
not  obliged  to  attend  court,  and  could  not  have 
been  compelled  to  swear  until  his  fees  were 
paid.  3.  The  plaintiff  had  not  paid  him  his 
per  diem  allowance,  or  his  fees  for  attending  on 
Tuesday;  and  he  did  not  leave  until  Wednes- 
day. 4.  It  did  not  appear  that  the  cause  could 
have  been  tried  if  the  defendant  had  been 
there;  or  that  a  jury  was  called  and  sworn. 
77*]  *5.  This  is  a  local  action  so  far  as  relates 
to  the  penalty;  and  the  cause  could  only  be 
tried  in  the  County  of  Cayuga.  The  court  over- 
ruled the  defendant  on  all  these  points;  and  he 
accepted.  Verdict  for  the  plaintiff  $157.50;  on 
which  judgment  was  rendered.  The  defend- 
ant brings  error  on  a  bill  of  exceptions. 

Mr.  Wm.  M.  Tallman,  for  plaintiff  in  er- 
ror. 

Mr.  Alexander  Coburn,  for  defendant 
in  error. 

By  the  Court,  Bronson,  Ch.  J.  There  is  a 
Nisi  Prius  decision  of  Ld.  Kenyon,  that  the 
plaintiff  in  an  action  cannot  maintain  a  suit 
against  a  witness  for  non-attendance  in  pursu- 
ance of  a  subpoena,  unless  the  cause  was  called 
on,  and  the  jury  sworn;  that  it  is  not  enough 
that  the  plaintiff  was  obliged  to  withdraw  his 
record  in  consequence  of  the  default  of  the 
witness.  Bland  v.  Swafford,  Peake,  Gas.,  60. 
But  that  case  was  first  doubted,  Barrow  v. 
Humphreys,  3  Barn.  &  Aid.,  598,  and  then 
overruled.  Mullelt  v.  Bunt,l  Cromp.  &  M.,  752; 
S.  C.,  3  Tyr.,  875.  It  is  enough  that  the  wit- 
ness failed  to  attend,  without  any  reasonable 
«xcuse;  and  that  the  plaintiff  suffered  damage 
in  consequence  of  his  absence.  There  is  noth- 
ing in  the  statute  which  makes  it  necessary  that 
a  jury  should  be  called  before  the  plaintiff  can 
have  a  remedy  against  the  witness.  2  R.  S., 
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400,  sec.  43.  And  such  a  rule  might  prove 
highly  injurious  both  to  the  party  and  the  wit- 
ness. After  a  jury  has  been  sworn,  the  plaint- 
iff must  either  go  on,  and  take  the  peril  of  a 
verdict  against  himself,  forever  barring  the 
claim;  or  else  submit  to  a  nonsuit,  which  from 
the  running  of  the  Statute  of  Limitations,  or 
some  other  cause,  may  be  nearly  as  fatal  as  a 
verdict  against  him  on  the  merits.  It  cannot 
be  right  to  compel  the  plaintiff  to  exchange  his 
demand  against  the  defendant  for  a  remedy 
against  the  defaulting  witness,  who  may  be  un- 
able to  pay.  And  where  the  demand  is  a  large 
one,  it  would  be  a  heavy  penalty  upon  the 
witness  to  compel  him  to  pay  the  whole  debt. 
I  very  much  doubt  whether  upon  the  first  de- 
fault *of  a  witness,  the  plaintiff  would  be  [*78 
justified  in  going  on  with  the  trial,  and  putting 
everything  at  hazard,  with  the  intent  of  charg- 
ing the  consequences  upon  the  witness.  But 
however  that  may  be,  when  the  plaintiff  pur- 
sues the  more  reasonable  course  of  omitting  to 
try  the  cause,  we  entertain  no  doubt  that  he 
may  have  an  action  against  the  defaulting  wit- 
ness. It  must,  of  course,  be  understood  that 
the  absence  of  the  witness  was  the  true  reason 
why  the  cause  was  not  tried,  before  he  can  be 
charged  with  the  costs  of  the  circuit. 

The  witness  is  only  liable  to  an  action  when 
he  has  been  duly  served  with  a  subpoena,  and 
his  fees  have  been  paid.  The  fees  to  be  paid 
on  serving  the  subpoena  are  four  cents  per  mile 
for  traveling  to,  and  returning  from  the  place 
where  he  is  required  to  attend;  and  fifty  cents 
for  the  fees  of  one  day's  attendance.  2  R.  S., 
400,  sees.  42,  43;  Stat.  1840,  p.  331,  sec.  8.  As 
the  witness  in  this  case  resided  88  miles  from 
the  place  of  trial,  the  sum  which  should  have 
been  paid  on  serving  the  subpoena  is  $7.54 ;  and 
only  $6.50  was  in  fact  paid.  I  do  not  see,  there- 
fore, how  it  is  possible  to  maintain  this  action. 
The  witness  was  under  no  legal  obligation  to 
attend  the  court;  and  might  have  remained  at 
home  with  impunity.  And  although  he  went 
to  Utica,  and  was  in  court  on  the  first  two 
days,  I  do  not  see  how  that  can  alter  the  case. 
As  there  was  no  legal  obligation  to  go,  there 
could  be  none  to  remain;  and  his  departure 
could  neither  subject  him  to  an  action,  nor 
render  him  liable  to  be  proceeded  against  as  for 
a  contempt  of  court.  If  he  had  wholly  disre- 
garded the  subpoena  by  remaining  at  home,  it 
is  not  pretended  that  he  would  have  been  an- 
swerable. The  partial,  though  uncompleted 
obedience,  cannot  alter  the  case.  When  he 
made  up  his  mind  not  to  obey  the  summons  and 
went  home,  it  was  the  same  thing,  in  legal  ef- 
fect, as  though  he  had  never  been  in  the  court 
house.  The  plaintiff,  in  declaring,  might  have 
alleged,  in  general  terms,  that  the  witness  did 
not  attend.  The  truth  probably  is,  that  the  de- 
fendant did  not  know,  when  the  subpoena  was 
served,  that  he  was  not  obliged  to  attend;  and 
when  he  got  to  Utica  and  found  that  he  had 
not  been  paid  enough,  he  resolved  to  disregard 
the  subpoena;  and  did  so.  *The  purpose  [* 7 9 
which  he  had  in  mind  while  going  to  Utica, 
could  create  no  legal  liability  to  remain  there. 

It  is  fully  settled  that  a  witness  is  not  obliged 
to  attend ;  nor,  if  in  attendance,  is  he  obliged 
to  be  sworn,  before  his  fees  have  been  paid. 
Bowles  v  Johnson,  1  W.  Bl.,  36;  Fuller  v.  Pren- 
tice, 1  H.  Bl.,  49;  Hallet  \.  Mears,  13  East,  15; 
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Ashtonv.  .Hiz^,2Chit.,201.  These  cases  arose 
on  motions  for  attachments.  But  our  statute 
has  put  the  contempt  and  an  action  for  the  pen- 
alty on  the  same  ground. (a) 

The  defendant  received  the  sum  which  the 
plaintiff  chose  to  pay;  and  whether  he  objected 
at  the  time  that  the  amount  was  insufficient  does 
not  appear.  But  if  he  made  no  objection,  I  do 
not  find  that  that  has  ever  been  held  a  good 
substitute  for  the  payment  of  the  legal  fees; 
nor  do  I  see  why,  in  point  of  principle,  it  should 
be  so.  It  is  a  common  case  that  the  witness 
does  not  know,  when  the  subpoena  is  served, 
how  much  he  is  entitled  to  receive.  In  this 
very  case,  the  witness  seems  to  have  learned 
that  enough  had  not  been  paid  after  he  got  to 
Utica.  But  aside  from  that  consideration,  this 
is  a  penal  action,  and  the  plaintiff  must  bring 
his  case  within  the  statute.  And  it  is  moreover 
expedient  that  the  rule  should  be  uniform;  and 
that  parties  should  understand  that  they  must 
pay  the  witness  enough  at  their  peril. 

If  the  witness  had  expressly  waived  the  pay- 
ment of  a  part,  or  even  the  whole  of  the  fees, 
it  would  have  made  a  different  question.  Good- 
win v.  West,  Cro.  Car. ,  522,  540.  It  often  hap- 
pens, that  the  witness  agrees  that  his  expenses 
in  traveling  and  while  attending  court  shall  be 
paid  by  the  party  instead  of  the  statute  fees; 
and  in  such  a  case  an  action  for  the  penalty 
may,  perhaps.be  maintained,  although  nothing 
or  only  a  part  of  the  legal  fees  was  paid.  But 
there  was  no  such  agreement,  nor  any  other 
agreement,  in  this  case.  The  plaintiff  is  com- 
pelled to  rest  upon  the  ground,  without  any 
other  aid,  that  the  sum  of  $6.50  was  paid  and 
received;  and  that  is  not  enough. 

If  the  plaintiff  had  paid  the  full  amount  of 
8O*]fees  for  travel  and  *one  day's  attendance, 
he  could  not  make  out  that  the  witness  was  in 
default.  The  defendant  attended,  and  was  in 
court  on  Monday  evening  and  all  day  on  Tues- 
day. Without  fees  for  further  attendance,  the 
defendant  had  a  right  to  depart. 

I  feel  some  regret  in  coming  to  the  conclu- 
sion that  the  action  cannot  be  sustained ;  for 
the  defendant  did  not  deal  ingenuously  with 
the  plaintiff.  When  he  found  out  that  enough 
had  not  been  paid,  he  said  nothing  to  the 
plaintiff  on  the  subject,  and  conferred  with  the 
other  party.  But  that  can  give  the  plaintiff  no 
right  to  maintain  this  action;  nor  will  the  in- 
tention which  he  had  on  Tuesday  evening  to 
pay  more  fees,  help  the  case.  The  witness  is 
under  no  legal  obligation  to  ask  for  fees;  the 
party  must  pay  them  at  the  peril  of  losing  the 
witness. 

The  question,  whether  the  action  was  tried 
in  the  proper  county,  13  Wend.,  49, need  not  be 
considered. 

Judgment  reversed. 

Cited  In— 12  How.  Pr..  448 :  27  How.  Pr..  96. 

(a)  See,  Courtney  v.  Baker,  3  Den.,  27. 


GILLET,  Receiver,  etc.,  v.  FAIRCHILD. 

"  Chose  in  Action,"  and  "Thing  in  Action"  Em- 
brace Demands  Arising  from  Torts — Trover  by 
Receiver —  Pleading. 

The  terms  "chose  In  action,"  and  "thing  In  action," 
embrace  demands  arising-  out  of  a  tort,  as  well  as 
504 


-    it   ~ 

causes  of  action  originating  in  the  breach  of  a  con- 
tract. 

Accordingly  held  that  a  receiver  of  an  insolvent 
corporation,  who  is  empowered  by  law  to  sue  for 
and  recover  "all  the  estate,  debts  and  things  in  ac- 
tion," belonging  to  the  corporation,  may  maintain 
trover  for  the  conversion  of  the  personal  property 
of  the  corporation  before  the  plaintiff  was  appoint- 
ed receiver. 

No  assignment  by  the  corporation  to  the  receiver 
is  necessary  to  enable  him  to  maintain  the  action. 

In  pleading,  time  and  place  must  be  stated  in  re- 
spect to  every  traversable  fact. 

In  an  action  by  the  receiver  of  an  insolvent  corpo- 
ration in  his  representative  character  it  is  not  enough 
to  aver  that  on  a  day  named,  the  plaintiff  was  duly 
appointed  receiver  by  the  Court  of  Chancery.  The 
place  must  be  stated,  and  it  must  be  directly  averred 
that  an  order  was  made  by  the  court. 

Citations— 2  R.  S.,  41,  sec.  7 ;  463,  sees.  39,  41 ;  464, 
sees.  41,  42  :  468,  sees.  66-68 :  Laws  1840,  p.  307,  sees.  11, 
12 ;  Laws.  1829,  p.  170.  sec.  18 ;  Laws,  1843,  p.  301,  sec. 
6  ;  2  Bl.  Com.,  388,  396,  397  ;  2  Kent,  Com.,  351 ;  1  Chit. 
G.  P.  99,  n.  p ;  Toml.  L.  D.  Chose :  5  Price,  217,  1 
Lilly,  Abr.,  378 ;  2  Root,  52 ;  3  Day,  272 ;  Gould,  PL, 
88,  111,  2d  ed. ;  17  Wend.,  197. 

THE  plaintiff  declares  as  receiver  of  the  St. 
Lawrence  Bank,  an  association  organized 
under  the  general  Banking  Law.  The  count 
is  in  trover  for  twenty  Arkansas  bonds  for 
$1,000  each,  *of  the  value  of  $20,000;  [*81 
and  the  wrong  is  alleged  to  have  been  done  to 
the  Bank.  The  plaintiff  then  avers  that  on  the 
24th  of  February,  1843,  and  after  the  conver- 
sion of  the  property  by  the  defendant,  he  was 
duly  appointed  by  the  Court  of  Chancery  of 
the  State  of  N.  Y.  receiver  of  the  Bank,  upon 
the  application  of  the  Bank  Commissioners ;  and 
that  he  gave  the  security  required  by  law,  and 
the  order  of  his  appointment;  and  that  on  or 
about  the  9th  of  March,  1843,  the  bank,  in  pur- 
suance of  a  decree  of  the  said  Court  of  Chan- 
cery, assigned  all  its  property  and  effects  and 
rights  of  action  to  the  plaintiff.as  such  receiver, 
including  the  right  to  prosecute  for  the  con- 
version of  the  said  bonds;  and  thereupon  took 
upon  himself  the  duties  of  his  said  office  of  re- 
ceiver of  the  said  Bank.  Demurrer  and  joinder. 
Messrs.  A.  B.  James  and  C.  P.  Kirkland, 
for  defendant. 

1.  The  plaintiff,  as  receiver  is  not  entitled  to 
sue  for  a  tort,  committed  before  his  appoint- 
ment.   2  R.  S.,  464,  sees.  41,  42;  Id.,  469,  sees. 
67,  68;  1  R.  S.,  798,  sec.  7;  Bird  v.  Hempstead, 
3  Day,  272;  Shoemaker  v.  Keely,  2Dall..  213; 
Stanley  v.  Duhurst,  2  Root,  52;  Smith  v.  Milles, 
1  T.  R.,  475;  2  Bl.  Com.,  397. 

2.  The  declaration  is  bad  for  not  stating  the 
time  and  place  of  making  of  order  directing  an 
assignment  to  the  plaintiff.     Gould,  PL,  88;  1 
Chit.  PL,  287;  Stephens,  PL,  292;  14  East,  291. 

3.  It  should  have  stated  the  character  of  the 
proceeding  in  the  Court  of  Chancery  and  the 
substance  of  the  order.   17  Wend.,  197;  6  Hill, 
315;  1  Chit.  PL,  572. 

Mr.  James  Edwards,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  When  a 
banking  corporation  becomes  insolvent,  or  has 
violated  its  charter,  the  Court  of  Chancery,  on 
the  application  of  the  Attorney- General,  or  a 
creditor,  may  appoint  a  receiver  of  the  prop- 
erty and  effects  of  the  corporation.  2  R.  S., 
463,  sees.  39,  41.  The  same  thing  might  be 
done  in  relation  to  safety  fund  banks,  on  the 
application  of  *the  Bank  Commissioners,  [*82 
so  long  as  we  had  such  officers.  Stat.  1829,  p. 
170,  sec.  18.  And  the  Bank  Commissioners 
lad  the  like  powers  in  relation  to  corporations 
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formed  under  the  general  Banking  Law.  Stat. 
1840,  p.  307,  sees.  11,  12.  The  office  of  Bank 
Commissioner  was  not  abolished  until  April, 
1848;  Stat.  1843,  p.  301,  sec.  6,  which  was  after 
the  plaintiff  was  appointed  receiver. 

The  receiver  has  power  to  sue  in  his  own 
name,  or  otherwise,  and  recover  "all  the  es- 
tate, debts  and  things  in  action,  belonging  or 
due  to"  the  bank.  2  R.  S.,  464,  sec.  42;  p. 
469,  sec.  68;  p.  41,  sec.  7.  Blackstone  seems 
to  have  entertained  the  opinion  that  the  term 
"chose,"  or  thing  in  action,  only  included 
debts  due,  or  damages  recoverable  for  the 
breach  of  a  contract,  express  or  implied.  2 
Com.,  888,  396,  397.  But  this  definition  is  too 
limited.  The  term  "chose  in  action"  is  used 
in  contradistinction  to  "chose  in  possession." 
It  includes  all  rights  to  personal  property  not 
in  possession  which  may  be  enforced  by  action; 
and  it  makes  no  difference  whether  the  owner 
has  been  deprived  of  his  property  by  the  tor- 
tious  act  of  another,  or  by  his  breach  of  a  con- 
tract, express  or  implied.  In  both  cases,  the 
debt  or  damages  of  the  owner  is  a  "thing  in 
action."  2  Kent,  351;  1  Chit.  G.  P.,  99.  n.  p; 
Tomlin's  L.  D.  Chose;  King  v.  Capper,  5  Price, 
217;  1  Lilly,  Abr.,  378.  The  complaint  here 
is  that  the  defendant  wrongfully  converted  the 
goods  and  chattels  of  the  Bank  to  his  own  use. 
The  case  is  plainly  within  the  letter  of  the  stat- 
ute; and  is  also  within  its  object  and  policy. 
There  is  no  greater  reason  for  allowing  the  re- 
ceiver to  recover  damages  in  his  own  name  for 
the  breach  of  a  contract  made  with  the  Bank, 
than  there  is  for  allowing  him  to  recover  dam- 
ages in  his  own  name  for  the  wrongful  with- 
holding of  the  property  of  the  Bank  in  an- 
other form.  The  Legislature  intended  to  give 
the  receiver  ample  authority  to  gather  up  all 
the  effects  of  the  Bank,  and  distribute  them 
among  the  creditors  and  stockholders  of  the 
institution.  It  is  enough  for  the  present  to  say 
of  the  cases  of  Stanly  v.  Duhurst,  2  Root,  52, 
and  Bird  v.  Hempstead,  3  Day,  272,  that  they 
did  not  arise  under  statutes  as  comprehensive 
in  their  terms  as  the  one  which  we  are  consid- 
83*]  ering.  *The  suit  has  been  well  brought 
in  the  name  of  the  receiver. 

The  assignment  by  the  Bank  to  the  receiver 
is  not  well  pleaded  in  point  of  form.  But  the 
answer  is  that  all  that  is  said  about  the  assign- 
ment may  be  struck  out  of  the  declaration  as 
surplusage.  The  property  and  effects  of  the 
Corporation  vest  in  the  receiver,  and  he  has 
power  to  sue,  on  giving  the  requisite  security. 
2  R.  S.,  464,  sees.  41,  42;  p.  468,  sees.  66-68; 
p.  41,  sec.  7.  No  assignment  was  necessary. 

But  it  was  necessary  to  allege  in  proper  legal 
form  that  the  plaintiff  was  appointed  receiver 
of  the  property  and  effects  of  the  corporation, 
and  gave  the  necessary  security;  and  that  has 
not  been  done.  It  is  a  rule  in  pleading  that,  the 
place,  as  well  as  the  time,  of  every  traversable 
fact  should  be  stated;  and  it  does  not  appear 
where  the  decree  or  order  was  made  by  which 
the  plaintiff  was  appointed  receiver.  Gould, 
PI.,  Ill,  88,  2d  ed.  Indeed,  the  declaration 
does  not  allege  that  there  was  any  decree  or 
order  of  the  Court  of  Chancery  in  the  prem- 
ises; and  this  is  another  objection  to  the  plead- 
ing. The  averment  is  that  the  plaintiff  was 
duly  appointed  receiver.  Such  an  averment 
is  not  capable  of  trial.  It  consists  partly  of 
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matter  of  law,  and  partly  of  matter  of  fact. 
The  plaintiff  should  have  stated  what  in  par- 
ticular was  done;  and  then  the  court  could  de- 
termine whether  he  was  duly  appointed;  or  if 
an  issue  of  fact  was  tendered,  the  jury  could 
answer  as  to  the  truth  of  the  allegation.  Beach 
v.  King,  17  Wend.,  197.  The  declaration  is  in 
some  other  respects  loosely  drawn;  and  as  it 
must  be  amended,  it  may  be  well  for  the  plead- 
er to  consider  whether  the  ground  upon  which 
the  plaintiff  was  appointed  receiver  should  not 
be  stated.  There  is  more  than  one  case  where 
the  Court  of  Chancery  may  appoint  a  receiver 
of  the  property  and  effects  of  a  banking  cor- 
poration; and  the  powers  and  duties  of  the  re- 
ceiver may  not  be  the  same  in  all  the  cases. 
That  is,  however,  a  question  which  I  have  not 
considered. 
Judgment  for  the  defendant. 

"Chosein  action" — "Thing  in  action" — What  terms 
embrace— Assignment  of.  Explained— 18  Barb.,  511. 

Cited  in-12  N.  Y.,  627  ;  13  N.  Y..  333 ;  28  N.  Y..  537 ; 
9  Barb.,  299;  14  Barb.,  656;  57  Barb.,  408;  58  Barb., 
386:  8  How.  Pr.,  58;  10  How.  Pr.,  9;  28  How.  Pr., 
532;  39  How.  Pr.,  71 ;  8  Abb.  N.  S.,  186. 

Receiver  of  corporation — Trover  by— Assignment  to, 
unnecessary.  Cited  in— 18  Barb.,  511;  29  Barb.,  77; 
12  How.  Pr.,  111. 

Receiver— Action  by,  in  representative  character — 
Allegation  of  authority,  time,  etc.  Distinguished— 22 
How.  Pr.,  154. 

Explained-13  How.  Pr.,  415 ;  8  Abb.  N.  S.,  306. 

Cited  in-13  N.  Y.,  86,  91;  7  Barb..  206;  23  Bartw 
598 ;  28  Barb.,  37 ;  11  How.  Pr.,  14,  40 ;  18  How.  Pr., 
327. 

Also  cited  in— 34  Barb.,  559 ;  48  Super.,  542. 


*FENNO  v.  DICKINSON.        [*84- 

Certiorari,  a  New  Suit — Surety — Costs. 

A  certiorari  to  a  justice's  court  is  a  new  suit ;  and^ 
therefore,  the  covenant  of  the  surety  for  a  non-res- 
ident plaintiff  on  suing'  out  a  summons,  to  pay  any 
sum  that  may  be  adjudged  against  the  plaintiff  in 
that  suit,  does  not  extend  to  the  costs  of  a  reversal 
on  certiorari  of  the  judgment  recovered  by  the 
plaintiff  before  the  justice  in  the  suit  commenced 
by  the  summons. 

Citation— 7  Wend..  434. 

ERROR  to  the  Chenango  C.  P.,  to  review  a 
judgment  of  that  court  affirming  a  jus- 
tice's judgment  on  certiorari.  Dickinson  sued 
Fenno  before  the  justice  on  a  covenant  exe- 
cuted by  the  latter  10  the  plaintiff.  The  in- 
strument recited  that  C.  Mann,  a  non-resident 
of  the  county,  had  applied  to  S.  D.,  a  justice 
of  the  peace,  for  a  summons  against  Dickin- 
son, and  stated  that  the  defendant  thereby  be- 
came surety  that  Mann  should  pay  any  sum 
which  might  be  "adjudged  against  him,  Mann, 
in  the  said  suit."  It  appeared  that  Mann  re- 
covered in  the  suit  commenced  by  him  before 
the  justice,  but  Dickinson  brought  a  certiorari 
to  the  C.  P.,  where  the  judgment  was  reversed 
and  $20  costs  were  awarded  against  Mann.  In 
this  suit  on  the  covenant  the  justice  gave  judg- 
ment for  the  plaintiff  for  the  $20,  with  costs, 
which  last  mentioned  judgment  was  affirmed 
by  the  C.  P. 

Mr.  F.  U.  Fenno,  plaintiff  in  error,  in  per- 
son. 

Mr.  A.  C.  Moses,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  Where  an 
appeal  is  taken  to  a  Court  of  C.  P.  from  a 
judgment  rendered  by  a  justice  of  the  peace, 

60S 


84 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1847 


the  proceedings  in  the  appellate  court  are  but 
a  continuation  of  those  previously  had  before 
the  justice.  The  remedy  by  appeal  is,  in 
effect,  a  new  trial  of  the  cause  in  the  Court 
of  C.  P.,  which  the  unsuccessful  party  is  en- 
titled to  on  procuring  his  appeal  to  be  allowed, 
and  on  giving  such  security  as  the  law  requires. 
85*]  The  entire  proceedings,  in  *such  case, 
are  all  in  one  suit,  although  it  was  pending  at 
different  periods  in  distinct  courts.  This  was 
so  held  in  Traver  v.  Nichols,  7  Wend.,  434, 
where  it  was  adjudged  that  the  security  given 
by  a  plaintiff,  on  the  commencement  of  a  suit  in 
the  justice's  court,  for  the  payment  of  any  sum 
which  might  be  adjudged  against  him,  extend- 
ed to  such  costs  as  were  adjudged  against  him 
by  the  Court  of  C.  P.,  on  an  appeal  from  the 
judgment  recovered  by  the  plaintiff  before  the 
justice.  But  a  certiorari,  sued  out  to  reverse 
a  judgment  of  a  justice  of  the  peace,  like  a 
writ  of  error,  is  the  commencement  of  a  new 
suit  and  not  the  continuance  of  an  old  one.  In 
this  case  the  covenant  of  the  defendant  bound 
him  to  pay  the  plaintiff  any  sum  which  might 
be  adjudged  in  favor  of  the  plaintiff,  and 
against  Mann,  in  the  suit  wherein  Mann  was 
plaintiff  and  the  present  plaintiff  was  defend- 
ant. But  nothing  was  adjudged  against  Mann, 
in  that  suit;  on  the  contrary,  judgment  was 
rendered  in  his  favor.  That  judgment  was 
subsequently  reversed  on  certiorari,  and  costs 
adjudged  against  Mann;  but  this  judgment  for 
costs  was  rendered  in  a  new  suit,  and  not  in 
the  suit  commenced  before  the  justice.  The 
defendant  was,  therefore,  not  hoiden  for  these 
costs,  and  the  judgments  below  were  erroneous. 
Judgments  reversed. 

Distinguished— 31  Barb.,  162. 

Cited  in— 13  Hun,  38 :  24  Hun,  442  ;  26  Hun.  182 ;  22 
Barb., 272;  IT.  &  C..  329:  58  How.  Pr.,  aW;  8  Abb. 
Pr.,  294 ;  8  Abb.  N.  C.,  229. 


FLINN  v.  CHASE. 

Witnesses — Competency  of— Creditor  of  Insolvent 
Estate,  Incompetent  in  Suit  by  Administrator 
— Appointment  of  Administrator  —  Letters, 
Conclusive,  when — Jurisdiction  of  Surrogate 
— Pleading. 

A  witness  is  incompetent  to  give  evidence  to  in- 
crease a  fund  in  which  he  is  entitled  to  participate. 

Therefore,  in  an  action  by  an  administrator  to  re- 
cover a  debt  due  to  the  intestate,  the  estate  being1 
insolvent,  a  creditor  of  the  intestate  is  incompetent 
on  the  ground  of  interest. 

But  the  insolvency  of  the  estate  must  be  clearly 
shown. 

A  residuary  legatee  is  incompetent  to  prove  a 
debt  in  favor  of  the  executor.  Per  Beardsley,  J~. 

The  decision  of  a  surrogate  in  refusing  letters  of 
administration  to  a  relative  on  the  ground  of  unfit- 
ness,  and  appointing  another  person  administrator, 
«6*1  cannot  be  examined  *in  an  action  brought  by 
the  latter  in  his  representative  capacity.  The  let- 
ters of  administration  are  in  that  case  conclusive. 

But  a  surrogate  has  no  jurisdiction  to  accept  the 
resignation  of  an  administrator  once  appointed  and 
to  appoint  another  in  his  place ;  and  where  he  as- 
sumed to  do  so,  held  that  the  latter  appointment 
was  void. 

That  the  plaintiff  is  not  administrator,  may  be 
pleaded  in  bar,  and  such  plea  may  be  joined  with 
non  assumpsit.  , 

Citations— 9  Cow.,  633 ;  Cow.  &  H.  Notes  to  1  Phil. 
Ev.,  114, 1539  ;  1  Camp..  381 ;  3  Serg.  &  R.,  427 ;  R.  & 
M..  31 ;  5  B.  &  Adol.,  368 ;  7  Cow.,  66 ;  1  Phil.  Ev.,  63 ; 
2  Hall,  378  ;  1  Moody  &  M.,  345 : 1  Stark.  Ev..  Phil,  ed., 
1842,  p.  151,  and  notes:  IGreenl.  Ev.,  2d  ed.,  sec. 392; 
2  R.  S.,  80,  sec.  56 ;  16  Wend.,  579. 


ERROR  to  the  Court  of  C.  P.  of  Niagara 
Co.  The  cause  originated  in  a  justice's 
court  and  was  tried  in  the  C.  P.  on  appeal. 
The  plaintiff  sued  as  administrator  of  W.  Du- 
gan, deceased,  in  assumpsit  for  money  lent. 
Pleas,  non  assumpsit,  and  that  the  plaintiff  was 
not  administrator.  The  plaintiff  gave  in  evi- 
dence letters  of  administration  issued  to  him- 
self by  the  surrogate  of  Niagara  Co.,  May  24, 
1845.  One  Skinner,  a  witness  for  the  plaintiff, 
gave  evidence  tending  to  show  an  indebted- 
ness by  the  defendant  to  the  intestate  in  his 
lifetime  of  $100,  for  borrowed  money.  On  his 
cross-examination  the  defendant's  counsel 
asked  him  whether  he  was  not  a  creditor  of 
the  deceased,  and  stated  that  he  proposed  to 
show  that  fact  and  also  that  the  estate  was 
insolvent.  The  plaintiff's  counsel  objected,  and 
the  court  sustained  the  objection  and  excluded 
the  evidence;  and  the  defendant  excepted. 

The  defendant  insisted  that  the  plain  tiff  was 
not  legally  the  administrator  of  W.  Dugan;  and 
upon  that  subject  it  appeared  that  Dugan  died 
in  Niagara  Co.,  in  the  commencement  of  the 
year  1844,  and  that  Patrick  Dugan,  a  brother 
of  the  deceased,  and  one  Lowry,  both  applied 
to  the  surrogate  for  letters  of  administration. 
On  these  applications  the  surrogate  made  an 
order  to  the  effect  that  P.  Dugan  was  an  unfit 
person  for  administrator  and  that  Lowry  be  ap- 
pointed, and  letters  of  administration  were  ac- 
cordingly issued  to  the  latter,  dated  July  22, 
1844.  He  took  the  oath  and  gave  security  as 
required  by  law.  In  December,  1844,  Lowry 
signed  a  paper  renouncing  the  administration, 
for  the  reason  that  he  was  about  to  leave  that 
place;  and  in  March,  1845,  the  surrogate  made 
an  order  discharging  him  from  the  trust,  for 
the  reasons  stated  in  the  renunciation;  and 
thereupon  granted  and  issued  letters  of  admin- 
istration *to  the  plaintiff,  who  accord-  [*87 
ingly  took  the  oath,  and  gave  security.  The 
defendant's  counsel  asked  the  court  to  hold 
that  the  plaintiff  was  not  administrator,  but 
the  court  declined  so  to  decide,  and  the  defend- 
ant excepted.  The  jury  found  a  verdict  for 
the  plaintiff. 

Mr.  A.  A.  Boyce,  for  plaintiff  in  error,  in- 
sisted :  1.  That  the  court  below  erred  in  exclud- 
ing the  evidence  offered  to  show  that  the  wit- 
ness Skinner  was  interested.  Cow.  &  H.  Notes, 
1539;  White  v.  Derby,  1  Mass.,  239;  Campbell 
v.  Tousey,  7  Cow.,  64;  Allen  v.  Blanchard,  9 
Id.,  631;  Peake,  Add.  Gas.,  212;  Marland  v. 
Jefferson,  2  Pick.,  240.  2.  That  P.  Dugan  was 
entitled  to  administration  and  the  appointment 
of  Lowry  was  void.  3.  That  the  appointment 
of  the  plaintiff  as  administrator  was  also  void. 

Mr.  E.  J.  Chase,  for  defendant  in  error, 
maintained:  1.  That  the  defendant  could  not, 
after  the  non  assumpsit  pleaded,  question  the 
representative  character  of  the  plaintiff.  2 
Stark.  Ev. ,  3d  Am.  ed. ,  547.  2.  That  the  defend- 
ant could  not  go  behind  the  letters  of  adminis- 
tration, except  to  show  that  the  surrogate  had 
no  jurisdiction.  Id.,  516,  550.  3.  An  answer 
to  the  question  objected  to  would  not  have 
shown  the  witness  Skinner  interested. 

By  ihe  Court,  Beardsley,  J.  Skinner  was 
a  material  witness  to  prove  the  plaintiff's  cause 
of  action.  At  the  close  of  his  direct  examina- 
tion, the  counsel  for  the  defendant  offered  to 
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prove  by  the  witness  that  he  was  a  creditor  of 
the  deceased  when  he  died,  and  was  so  still. 
It  was  stated  by  the  counsel  that  he  designed 
to  show  by  this  witness  and  otherwise,  not 
only  that  he  was  such  creditor,  but  also  that 
the  estate  of  the  deceased  was  insolvent;  upon 
which  it  would  be  contended  that  the  witness 
was  incompetent  to  give  evidence  to  maintain 
the  action.  This  was  the  substance  of  the  offer, 
and,  being  objected  to  by  the  plaintiff's  coun- 
sel, the  evidence  was  rejected  and  the  counsel 
for  the  defendant  excepted. 
88*]  *The  general  rule  is  undoubted  that  a 
witness  is  incompetent  to  give  evidence  to  in- 
crease a  fund  in  which  he  is  entitled  to  partici- 
pate. Allen  v.  Blanchard,  9  Cow.,  633;  Cow. 
<fe  H.  Notes  to  1  Phil.  Ev.,  pp.  114,  1539.  Tak- 
ing the  offer  made  in  this  case  to  be  true,  and 
it  must  be  so  regarded  for  the  purpose  of  this 
question,  the  witness  was  a  creditor  of  the  de- 
ceased whose  estate  was  insolvent.  The  wit- 
ness could  look  to  that  fund  only  for  the  pay- 
ment of  any  part  of  his  debt,  and  in  that  he 
was  entitled  to  share  with  the  other  creditors 
of  the  deceased.  At  best  the  fund  was  inade- 
quate, so  that  the  witness  had  a  direct  interest 
in  its  increase;  for  the  greater  the  mass  the 
larger  would  his  share  be.  Such  being  the 
facts,  I  think  the  witness  was  incompetent  to 
prove  the  plaintiff's  case.  He  had  a  direct  in- 
terest in  the  result  of  the  cause;  for  a  recovery 
would  augment  the  deficient  fund  out  of 
which  his  debt  was  to  be  paid,  if  paid  at  all. 
On  the  other  hand,  a  defeat  might  reduce  the 
fund  still  lower,  as  it  would  be  charged  with 
the  expenses  of  the  litigation. 

On  precisely  such  a  question  as  this  Ld.  El- 
lenborough  said:  "  It  strikes  me  that  the  wit- 
ness has  such  an  interest  in  the  verdict  as  to 
render  him  incompetent.  At  present  he  has  no 
means  of  obtaining  any  sort  of  satisfaction  for 
his  debt;  but  if  the  plaintiff  succeeds  in  this 
action,  a  fund  will  be  created  out  of  which  he 
may  be  satisfied.  He  gives  evidence  to  get 
money  for  himself  through  the  medium  of  the 
administrator,  who  may  be  considered  as  his 
trustee."  Craig  v.  Cundell,  \  Camp.,  381.  In 
Young  v.  Martin,  38.  &  R.,  427,  Tilghman, 
Ch.  J. ,  expressed  himself  to  the  same  effect, 
and  the  position  seems  to  me  sound  in  princi- 
ple. Discordant  opinions,  I  am  aware,  have 
been  expressed  on  the  point,  and  the  decisions 
on  kindred  questions  are  not  in  perfect  har- 
mony. At  the  same  time,  I  believe  it  has  in 
no  case  been  adjudged,  that  a  creditor  of  a  de 
ceased  insolvent  was  a  competent  witness  to 
prove  a  cause  of  action  in  favor  of  the  execu- 
tor or  administrator  of  such  deceased  person. 
Where  the  insolvency  of  the  estate  is  not  clear- 
ly shown,  I  grant  that  the  creditor  is  compe- 
tent; but  that  fact  appearing,  his  interest  is 
direct  and  immediate,  and  he  is  necessarily  in- 
89*]  competent.  *The  court  will  not  for  the 
purpose  of  excluding  a  witness,  presume  the 
estate  to  be  insolvent,  but  the  fact  must  be 
proved.  In  Clark  et  al. ,  Exrs. ,  etc.,v.  Gannon, 
R.  &  M.,  31,  a  legatee  under  the  will,  whose 
legacy  had  been  paid,  was  called  to  prove  the 
cause  of  action.  Scarlett,  for  the  defendant, 
objected  that  he  was  incompetent,  as  he  would 
be  obliged  to  refund  in  case  the  estate  should 
turn  out  to  be  deficient.  Abbott, Ld.  Ch.  J.,  said: 
"  There  is  nothing  to  show  that  the  other 
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funds  are  not  sufficient.  This  debt  has  not 
been  paid;  but  I  cannot  assume  that  there  is 
not  other  estate  sufficient."  The  witness  was 
received.  So,  in  an  action  against  executors 
for  a  debt  of  the  testator,  a  person  entitled  to 
an  annuity  under  the  will,  is  not  an  incompe- 
tent witness  for  the  defendant,  it  not  appear- 
ing that  the  funds  would  be  insufficient  to  pay 
the  annuity  if  the  plaintiff  recovered.  Nowell 
v.  Dames,  5  B.  &  Adol.,  368. 

A  residuary  legatee  is  incompetent  to  prove 
a  debt  in  favor  of  the  executor.  Campbell  v. 
Tousey,  7  Cow.,  66;  1  Phil.  Ev.,  63.  Asalso  is 
a  party  entitled  to  a  distributive  share  of  the  es- 
tate. But  a  distributee  is  competent  to  give 
evidence  for  the  administrator  in  support  of 
the  plea  of  plene  administramt,  for  he  has  no 
interest  in  that  question,  as  the  plaintiff,  if  the 
plea  is  sustained,  will  take  judgment  for  assets 
infuturo.  Vultee  v.  Raynor,  2  Hall,  378.  And 
for  the  same  purpose  an  unsatisfied  creditor  of 
the  deceased  would  be  competent.  Dames  v. 
Dairies,  1  M.  &  M.,  345.  In  this  case  Parke, 
J.,  expressed  a  doubt  as  to  the  principle  on 
which  Craig  v.  Cundell,  supra,  was  decided, 
but  he  seems  to  have  overlooked  the  facts 
which  distinguish  between  the  two  cases.  In 
the  first  place  the  estate,  in  the  case  of  Craig 
v.  Cundell,  was  insolvent,  which  was  not  proved 
or  suggested  in  the  other.  And  in  the  next, 
the  witness,  in  Craig  v.  Cundell,  was  called  to 
prove  a  cause  of  action  and  thus  increase  the 
fund  for  the  payment  of  debts,  whereas  in  the 
other  case  the  witness  was  only  called  to  prove 
the  plea  of  plene  administramt.  These  cases 
are  plainly  distinguishable,  and  the  authority 
of  the  principle  stated  by  Ld.  Ellenborough  in 
Craig  v.  CundeU,  is  not  at  all  shaken  by  what 
*is  reported  to  have  been  said  by  Mr.  [*9O 
J.  Parke,  in  the  case  of  Dames  v.  Davies. 

Most  of  the  cases  upon  the  precise  question 
in  this  case,  and  upon  analogous  principles, 
may  be  found  in  the  notes  to  Cowen  &  Hill  to 
which  I  have  referred.  See,  also,  1  Stark.  Ev., 
Phil,  ed.,  1842,  p.  151,  and  notes;  and  1  Greenl. 
Ev.,  2d  ed.,  sec.  892.  Those  who  choose  to  ex- 
amine the  question  more  at  large  will  here  find 
ample  materials  for  their  purpose.  I  have 
stated  the  principle  on  which  such  a  witness 
seems  to  me  incompetent,  and  it  appears  to  me 
so  reasonable  of  itself  that  it  does  not  stand 
greatly  in  need  of  support  from  any  quarter. 

The  judgment  must  be  reversed  on  the 
ground  already  stated.  This,  probably,  may 
be  avoided  on  another  trial  by  a  release;  but  I 
do  not,  at  present,  see  how  the  plaintiff  below 
is  to  surmount  the  olher  difficulty  which  his 
case  presents. 

It  is  not  denied  that  the  surrogate  of  the 
County  of  Niagara  was  the  proper  officer  to 
grant  letters  of  administration  on  the  estate  of 
the  deceased.  His  jurisdiction  in  this  respect 
was  undoubted,  although  he  may  have  erred 
in  refusing  to  appoint  the  brother  of  the  de- 
ceased, to  administer  on  his  estate.  Grant  that 
he  did  so,  still  it  does  not  follow  that  the  ap- 
pointment of  Lowry,  although  it  may  have 
been  irregular,  was,  therefore,  void.  It  cer- 
tainly was  not;  the  surrogate  had  jurisdiction 
to  make  the  appointment,  and  the  letters  of  ad- 
ministration granted  to  him  were  conclusive 
evidence  of  his  authority  as  such  administra- 
tor, until  reversed  or  revoked  according  to 
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law.  2R.  S.,  80,  sec.  56.  Lowry  was  thus 
made  administrator,  and  he  complied  with  the 
requirements  of  the  law  by  giving  bond  and 
taking  the  necessary  oath.  He  was  thus  a  le- 
gal administrator  of  the  estate,  and  not  the  less 
so  because  the  appointment  may  have  been  ir- 
regular. The  question  here  is,  was  the  ap- 
pointment void,  not  whether  it  was  merely 
voidable.  The  latter,  it  may  have  been,  but 
the  former  it  was  not.  Lowry.  however,  sub- 
sequently offered  his  resignation  of  the  place, 
and  returned  his  letters  of  administration  to  the 
surrogate,  who  accepted  them,  and  as  far  as 
his  order  could  go,  discharged  Lowry  from  his 
trust  and  duty  as  such  administrator.  But  this 
91*]  a  surrogate  *has  no  power  to  do,  except 
in  special  cases,  provided  for  by  law,  of  which 
this  was  not  one.  There  is  no  statute  which 
authorizes  a  surrogate  to  revoke  letters  of  ad- 
ministration, because  the  administrator  is  about 
to  remove  from  the  village  where  he  resided, 
or  because  he  may  find  it  inconvenient  to  act 
further  as  administrator.  Lowry,  then,  is  still 
the  lawful  administrator  of  this  estate;  and  be- 
ing so,  the  office  was  filled  when  these  letters 
of  administration  were  issued  to  the  plaintiff, 
and  the  surrogate  had  no  authority  or  juris- 
diction to  grant  them.  This  is  my  view  of  the 
case;  and  as  the  objection  may  be  taken,  not- 
withstanding the  plea  of  non  assumpsit  had 
been  interposed,  Thomas  v.  Cameron,  16  Wend., 
579,  I  am  unable  to  see  how  the  action  can  be 
maintained.  But  that  question  will  arise  in  a 
more  formal  manner  if  the  plaintiff  shall  think 
proper  to  bring  the  cause  again  to  trial. 
Judgment  reversed. 

Cited  in-4  Denio,  517 ;  13  N.  Y.,  293 ;  63  N.  Y.,  468  : 
20  Am.  Rep..  562;  1  Barb.,  43;  6  How.  Pr.,  444;  1 
Bradf.,  9,  187;  38  Wis.,  627  :  26  Ind.,  483. 


DULL  v.  THE  PEOPLE. 

Indictment  for  Burglary  in  Second  Degree — 
Right  to  Peremptory  Challenges. 

The  right  to  peremptory  challenges  exists  where 
the  defendant  may  be  punished  by  imprisonment  in 
a  state  prison  ten  years,  though  the  case  is  one  in 
which  the  court  may  impose  a  shorter  period  of  im- 
prisonment. 

Therefore,  a  person  indicted  for  burglary  in  the 
second  degree,  which  is  punishable  "by  imprison- 
ment in  a  state  prison  for  a  term  not  more  than  ten 
years,  nor  less  than  five  years,"  is  entitled  to  per- 
emptory challenges. 

Citations-2  R.  S.,  662-664,  sees.  20,  27 :  669,  sec.  21 ; 
734,  sec.  9 ;  1  Kent  &  Rad.,  261,  sec.  9 ;  I  R.  L.,  496, 
sec.  9. 

ERROR  to  the  Albany  Oyer  and  Terminer. 
The  defendant  was  indicted  for  burglary 
in  the  second  degree  ;  and  on  the  trial  he 
claimed  the  right  to  peremptory  challenges  of 
the  jurors,  which  was  denied  by  the  court  ; 
and  having  been  convicted,  and  sentenced  to 
imprisonment  in  the  state  prison  for  ten  years, 
he  brings  error  on  a  bill  of  exceptions. 

Mr.  H.  G.  Wheat  on,  for  the  prisoner. 

Mr.  A.  J.  Colvin,  District  Atty.,  for  the 
people. 

92*]  *By  the  Court,  Bronson,  Ch.  J. 
Burglary  in  the  second  degree  may  be  pun- 
ished "by  imprisonment  in  a  state  prison  for 
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a  term  not  more  than  ten  years,  nor  less  than 
five  years."  2  R.  S.,  669,  sec.  21.  The  right 
to  peremptory  challenges  exists  wherever  the 
prisoner  is  put  on  his  trial  "for  an  offense  pun- 
ishable with  death,  or  imprisonment  in  a  state 
prison  ten  years  or  any  longer  time."  Id.,  p. 
734,  sec.  9.  The  offense  for  which  this  man 
was  on  trial  was  "punishable" — was  liable  or 
subject  to  be  punished — with  "imprisonment 
in  a  state  prison  ten  years;"  and  so  came  with- 
in the  express  words  of  the  statute.  I  under- 
stand that  several  of  the  Courts  of  Oyer  and 
Terminer  have  construed  the  statute  as  only 
securing  the  right  to  peremptory  challenges 
where  the  imprisonment  must  be  ten  years  at 
the  least ;  and  not  where,  as  in  this  case,  it 
may  be  for  a  shorter  term.  I  have  tried  to  read 
the  statute  in  the  same  way;  but  have  not  been 
able  to  do  so.  And  besides,  this  construction 
will  take  away  challenges  in  some  cases  where 
the  right  has  heretofore  been  regarded  as  un- 
questionable, to  wit:  where  the  imprisonment 
may  be  for  more  than  ten  years,  or  even  for 
life.  Manslaughter  in  the  first  degree  may  be 
punished  with  imprisonment  in  a  state  prison 
"for  a  term  not  less  than  seven  years  ;"  and 
mayhem  is  subject  to  the  same  punishment.  2 
R.  S.,  662-664,  sees.  20,  27.  In  these  cases, 
the  term  of  imprisonment  may  be  twenty  years, 
or  for  life;  but  as  it  may  also  be  less  than  ten 
years,  if  we  adopt  the  construction  which  has 
been  mentioned,  the  right  to  peremptory  chal- 
lenges will  not  exist.  For  many  years  prior 
to  1830,  this  right  was  confined  to  cases  where 
the  prisoner  was  arraigned  for  a  crime  "pun- 
ishable with  death,  or  with  imprisonment  for 
life."  IK.  &  R.,  261,  sec.  9  ;  1  R.  L.,  496, 
sec.  9.  In  the  late  revision  the  language  was 
changed  so  as  to  give  the  right  wherever  the 
offense  is  punishable  with  imprisonment  for 
"ten  years  or  any  longer  time."  It  is  evident 
from  this,  that  the  Legislature  intended  to  en- 
large, not  to  abridge,  the  number  of  case* 
where  there  might  be  peremptory  challenges. 
And  when  the  punishment  may  be  for  life, 
though  it  may  also  be  for  a  shorter  period  than 
ten  years  ;  and  whenever  it  may  be  for  ten 
years,  though  that  be  the  maximum  *and  [*93 
not  the  minimum  term,  the  case  comes  plainly 
within  the  words,  and,  so  far  as  I  can  see, 
within  the  meaning  of  the  statute. 

It  is  true  that  this  gives  peremptory  chal- 
lenges in  some  cases  where  it  may  well  be 
doubted  whether  the  right  ought  to  exist;  and 
it  may  be  that  the  law-makers  did  not  stop  to 
consider  how  far-reaching  the  language  em- 
ployed would  prove  in  its  application  to  par- 
ticular offenses.  But  these  things  cannot 
change  the  obvious  meaning  of  the  statute. 
We  think  there  was  error  in  denying  the  per- 
emptory challenges. 

Judgment  reversed. 


DEWEY  ».  GREENE. 

Attachment  in    Justice   Court — Defective    Affi- 
davit—  Waiver  of. 

An  affidavit  on  an  application  for  an  attachment 
in  a  justice's  court,  in  which  the  facts  are  stated 
upon  the  belief  only  of  the  deponent,  is  fatally  de- 
fective. 

And  such  defect,  if  objected  to  by  the  defendant 
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before  pleading,  may  be  taken  advantage  of  on  cer- 
tiorari,  though  the  defendant  pleaded  to  the  action 
after  the  objection  was  overruled.(a) 

If  the  defendant  had  pleaded  without  taking  the 
objection,  the  defect  would  have  been  waived.  Per 
Beardsley,  J". 

Citations— Laws,  1831,  p.  404,  sec.  35 ;  17  Wend.,  85  ; 
21  Wend.,  457  ;  14  Johns.,  481 ;  5  Hill,  118, 264 ;  2  Hill, 
357. 

ERROR  to  the  Jefferson  C.  P.  Green  ap- 
plied for  an  attachment  against  Dewey, 
before  a  justice  of  the  peace,  and  made  affi- 
davit that  the  defendant  was  indebted  to  him 
upon  contract  in  the  sum  of  $6,  as  near  as  he 
could  calculate,  over  and  abo?e  all  discounts; 
and  that  the  attachment  was  applied  for  on 
the  ground  that  the  defendant  had  fled  from 
the  County  of  Jefferson  into  the  County  of 
Lewis,  as  the  deponent  believed,  to  defraud 
his  creditors;  that  the  facts  and  circumstances 
upon  which  such  belief  was  predicated  were 
that  said  Dewey  had  that  day  fled  from  said 
94*]  County  of  Jefferson,  *where  he  last  re- 
sided, and  in  a  secret  and  clandestine  manner, 
as  the  deponent  believed.  An  attachment  was 
according  issued.  On  the  return  day  the  par- 
ties appeared  and  the  plaintiff  declared.  The 
defendant  objected  that  the  affidavit  was  de- 
fective in  that  the  facts  were  stated  only  on 
belief.  The  justice  overruled  the  objection 
and  the  defendant  pleaded  the  general  issue. 
After  a  trial  the  justice  gave  judgment  for  the 
1  plaintiff,  which  the  C.  P.  affirmed  on  certio- 
rari;  from  which  judgment  of  affirmance  the 
defendant  brought  error  to  this  court. 

Mr.  W.  L.  Sherman,  for  plaintiff  in  error. 

Mr.  W.  C.  Thompson,  for  defendant  in 
error. 

By  the  Court,  Beardsley,  J.  That  the  de- 
fendant had  fled  from  Jefferson  to  Lewis,  was 
stated  in  the  affidavit  of  the  plaintiff  as  a  mere 
matter  of  belief  ;  he  did  not  profess  to  have 
any  knowledge  on  the  subject,  nor  even  to 
have  been  so  informed.  As  I  read  the  affi- 
davit everything  therein  stated  is  on  belief, 
and  not  as  a  matter  of  fact  within  the  knowl- 
edge or  information  of  the  plaintiff.  This  was 
not  enough  to  authorize  an  attachment.  L.  of 
1881,  p.  404,  sec.  35.  On  this  ground  the  de- 
fendant objected  to  the  attachment  as  irregu- 
lar, but  the  objection  was  overruled  and  he 
then  pleaded  the  general  issue. 

The  objection  was  made  in  due  time,  and 
was  well  taken;  the  attachment  should  have 
been  set  aside  as  irregular.  Nor  was  the  ob- 
jection waived  by  subsequently  pleading  the 
general  issue.  Awry  v.  Slack,  17  Wend.,  85  ; 
Shannon  v.  Comstock,  21  Id.,  457  ;  Wheeler  v. 
Lampman,  14  Johns.,  481.  Had  this  plea  been 
interposed  by  the  defendant,  without  having 
previously  objected  to  the  process  as  irregular, 
it  would  have  been  deemed  a  waiver.  Wheeler 
v.  Lampman,  supra ;  Swartwout  v.  Roddis,  5 
Hill,  118.  But  when  the  question  of  regular- 
ity is  made  at  the  proper  time,  and  improperly 
overruled,  the  party  is  never  concluded  by 
pleading  to  the  action.  He  does  what  he  can 
and  at  the  earliest  opportunity,  to  arrest  the 

(a)  It  is  necessary  to  understand  that  this  prin- 
ciple is  confined  to  cases  where  the  objection  is  to 
process  to  bring  the  party  into  court;  for  other 
objections  improperly  overruled  are  sometimes 
waived  by  afterwards  going  on  with  the  suit.  See, 
3  Hill,  180,  499;  5  Id.,  428. 

DENIO  4. 


irregular  *proceeding;  but  being  defeat-  [*95 
ed  in  this  by  the  erroneous  decision  of  the  jus- 
tice, the  party  cannot  be  deemed  to  have 
waived  anything  by  subsequently  pleading  to 
the  declaration  and  making  the  best  defense 
in  his  power.  This  is  the  proper  distinction 
to  be  made  in  all  cases  of  this  description. 

There  are  cases  which  hold  that  this  objec- 
tion cannot  be  taken,  where  the  cause  has 
been  carried  to  the  C.  P.  by  appeal.  Malone  v. 
Clark,  2  Hill,  657;  Swartwout  v.  Roddis,  supra; 
Wood  v.  Randall,  5  Hill,  264.  But  this  is  be- 
cause the  remedy  by  appeal  does  not  reach 
such  an  error;  and  not  because  the  error  was 
cured,  or  the  right  to  take  advantage  of  it 
waived,  by  pleading  to  the  action. 

Judgment  reversed. 

Cited  in— 32  How.  Pr.,  232 ;  2  E.  D.  S.,  21 ;  3  Co.  R., 

46;  27  Mich.,  38. 
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RICHARDSON  &  RICHARDSON. 

Practice  in  Justice  Court — Adjournment  to  Par- 
ticular Day. 

"Where  a  cause  in  a  justice's  court  stands  ad- 
journed to  a  particular  day,  the  justice  cannot  be- 
fore the  day  arrives,  upon  information  that  both 
parties  have  consented,  adjourn  the  cause  to  a  later 
day. 

Therefore,  where  a  cause  stood  adjourned  to  the 
15th  day  of  October,  and  on  the  10th  day  of  that 
month  a  person  went  before  the  justice  and  made 
oath  that  both  parties  had  authorized  him  to  appear 
and  adjourn  the  suit  to  some  day  beyond  the  first 
day  of  January  then  next,  and  the  justice  accord- 
ingly adjourned  it  to  the  9th  day  of  January ;  on 
which  day  the  plaintiff  only  appeared  and  obtained 
judgment;  held,  that  the  adjournment  was  extra- 
judicial  and  that  the  cause  was  out  of  court. 

A  judgment  of  the  C.  P.  reversing  a  justice's 
judgment  will  be  affirmed  by  the  Supreme  Court  for 
an  error  disclosed  in  the  justice's  return,  though  the 
C.  P.,  in  its  record,  state  a  different  reason  for  its 
judgment. 

Citations— 5  Hill,  428 ;  1  Den.,  81. 

ERROR  to  Tioga  C.  P.  Deland  sued  the 
Richardsons  by  summons  returnable  July 
15,  1844,  which  was  personally  served.  On  the 
return  day  the  parties  did  not  appear;  but  E. 
S.  Sweet  appeared  as  attorney  for  the  plaint- 
iff, and  W.  F.  Warner  as  attorney  for  the  de- 
fendants. No  proof  of  the  authority  of  the 
attorneys  was  asked  or  given  on  either  side. 
After  *joining  issue  in  covenant,  the  [*96 
cause  was  adjourned  by  consent  to  the  20th 
of  July.  On  that  day  the  plaintiff  appeared  by 
Mr.  Sweet  as  his  attorney;  and  Elias  Richard- 
son, one  of  the  defendants,  appeared  for  both 
of  them,  and  asked  a  further  adjournment, 
which  was  granted  to  the  15th  of  October.  On 
the  10th  day  of  October,  Mr.  Sweet  went  be- 
fore the  justice  at  his  office,  and  being  sworn, 
testified,  in  substance,  that  the  plaintiff  and 
Elias  Richardson  had  both  authorized  him  to 
appear  and  adjourn  the  suit  to  some  day  be- 
yond the  1st  of  January  then  next;  and  there- 
upon the  justice  adjourned  the  cause  until 
January  9, 1845.  On  that  day  the  plaintiff  ap- 
peared in  person;  but  the  defendants  did  not 
appear.  The  plaintiff  gave  evidence  in  sup- 
port of  his  claim  ;  and  the  justice  gave  judg- 
ment in  his  favor  for  $6.38.  On  certiorari,  the 
C.  P.  reversed  the  judgment,  on  the  ground, 
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as  the  record  states,  that  the  plaintiff  could 
not  recover  under  his  declaration.  The  plaint- 
iff brings  error. 

Mr.  E.  S.  Sweet,  for  plaintiff  in  error. 

Mr.  N.  W.  Davis,  for  defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  Assuming 
that  all  was  regular,  as  against  both  of  the  de- 
fendants, down  to,  and  including  the  adjourn- 
ment to  the  15th  of  October,  still  as  neither  of 
the  parties  appeared  on  that  day,  the  suit  was 
discontinued,  and  out  of  court.  The  oath  ad- 
ministered to  Mr.  Sweet,  on  the  10th  of  Oc- 
tober, a  day  to  which  the  cause  did  not  stand 
adjourned,  was  extrajudicial  ;  and,  conse- 
quently, no  authority  was  shown  for  his  ap- 
pearing at  that  time  on  behalf  of  either  of  the 
parties.  Fanning  v.  Trowbridge,  5  Hill,  428; 
Lester  v.  Crary,  1  Den.,  81.  As  the  defend- 
ants did  not  appear  in  January,  they  have  not 
waived  the  objection. 

It  is  of  no  consequence  that  the  C.  P.  gave 
a  different  reason  for  reversing  the  judgment, 
so  long  as  the  reversal  was  right  in  point  of 
law. 

Judgment  affirmed. 

Cited  in-61  N.  Y.,  4. 


97*1  *THE  DELAWARE  AND  HUDSON 
CANAL  COMPANY 

v. 
THE  WESTCHESTER  COUNTY  BANK. 

Parties — Plaintiff  May  Maintain  Action  on 
Promise  to  a  Third  Person  for  His  Benefit — 
Pleading  and  Practice. 

An  action  may  be  maintained  on  a  promise  made 
upon  a  valid  consideration  by  the  defendant  to  a 
third  person  for  the  benefit  of  the  plaintiff,  though 
the  plaintiff  himself  was  not  privy  to  the  considera- 
tion. 

Accordingly,  where  G.  &  S.,  being  indebted  to  the 
plaintiffs,  placed  a  bill  of  exchange  in  the  hands  of 
the  defendants  for  collection,  who,  upon  considera- 
tion thereof,  undertook  to  collect  it,  to  pay  the 
amount  when  collected  to  the  plaintiffs  in  satisfac- 
tion of  their  debt  against  G.  &  S.,  and  the  defend- 
ants having  collected  the  bill ;  held,  that  the  plaint- 
iffs could  maintain  an  action  against  them  on  that 
promise. 

It  is  correct,  in  the  declaration  in  such  a  case,  to 
state  the  promise  to  have  been  made  to  G.  &  S.  ac- 
cording to  the  fact. 

Assumpsit  for  money  had  and  received  by  the  de- 
fendants, to  the  plaintiffs'  use,  would  have  lain  upon 
the  facts  stated. 

Citations— 1  Vent.,  318,  332 :  Cowp.,  443 ;  1  Bos.  & 
P.,  97, 101,  n.  b ;  3  Bos.  &  P..  149,  n.  a ;  2  Dowl.  &  R., 
277 :  1  Chit.  PL,  5.  299 ;  1  Johns.,  140 ;  10  Johns.,  412 ; 
13  Johns.,  496  ;  3  Johns.  Ch.,  254  :  4  Cow.,  432 ;  9  Cow., 
639;  17  Mass.,  400;  3  Pick.,  91;  7  Conn..  347;  2  Den., 
45 ;  Com.  Dig.,  B.  15 ;  1  T.  R..  240 ;  Doug.,  138,  669 ; 
Lawes  PL,  Story's  ed.,  93 ;  12  Johns.,  276 ;  2  Lev.,  210 ; 
T.  Jones,  102 :  T.  Raym.,  302. 

"HEMURRERto  the  declaration.  The  plaint- 
jJ  iffs  declared  in  assumpsit,  setting  forth  in 
substance,  that  on  the  second  day  of  December, 
1842,  the  plaintiffs  were  the  holders  of  a  check 
drawn  in  their  favor  by  Gilbert  &  Seymour,  on 
the  defendants'  bank,  for  $430.42,  payment  of 
which,  on  presentation,  had  been  refused  by 
the  defendants  ;  that  afterwards,  to  wit :  etc. , 

NOTE. — Contract  between  two  parties  for  benefit 
of  third—Action  by  third  party.  See  Schemerhorn 
v.  "Vanderheyden,  1  Johns.,  139,  note. 
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Gilbert  &  Seymour  were  the  holders  of  a  bill 
of  exchange  drawn  upon  and  accepted  by  S. 
R.  Spellman  of  the  City  of  N.  Y.,  for  $450, 
payable  in  ninety  days,  and  that  Gilbert  &  Sey- 
mour afterwards,  on  the  same  day,  etc. ,  at  the 
special  instance,  etc.,  of  the  defendants,  in- 
dorsed and  delivered  the  bill  of  exchange  to 
them,  the  said  defendants  ;  in  consideration 
whereof  the  defendants  undertook  and  prom- 
ised Gilbert  &  Seymour  that  they  would  en- 
deavor to  collect  the  bill,  and  that  when  col- 
lected, they  would  apply  the  same  in  payment 
of  the  check  held  by  the  plaintiffs.  Averment, 
that  afterwards,  when  the  bill  became  payable, 
to  wit:  etc.,  the  defendants  collected  and  re- 
ceived the  amount  thereof,  and  that  the  plaint- 
iffs on,  etc.,  continuing  to  be  the  holders  of  the 
dishonored  check,  requested  the  defendants  to 
pay  the  same  to  them  out  of  the  moneys  col- 
lected on  the  bill,  which  they  refused  to  do. 
Demurrer,  assigning  *for  cause,  that  the  [*98 
declaration  does  not  aver  that  the  defendants 
made  any  promise  to  the  plaintiffs.  Joinder. 

Mr.  A.  Taber,  for  defendants,  insisted  that 
the  declaration  was  substantially  defective  in 
not  stating  any  privity  of  contract  between  the 
plaintiffs  and  the  defendants,  and  referred  to 
Candler  v.  Rossiter,  10  Wend.,  487  ;  Sailly  v. 
Cleveland,  Id.,  156;  Seaman  v.  Whitney,  24  Id., 
260;  Gould,  PL.  ch.  3,  sec.  21;  Anon.,  6  Mod., 
131;  Hawkesv.  Saunders,  Cowp.,  289. 

Mr.  N.  Hill,  Jr.,  for  plaintiffs,  cited  Arnold 
v.  Lyman,  17  Mass.,  400  ;  Crocker  v.  Higgins,! 
Conn.,  347  ;  Schermerhorn  v.  Vanderheyden,  1 
Johns.,  140;  Barkers.  Bucklm,  2  Den.,  45. 

By  the  Court,  Jewett,  J.  Whether,  when 
one  person  makes  a  promise  to  another  for  the 
benefit  of  a  third,  such  third  person  can  main- 
tain an  action  upon  it,  though  the  considera- 
tion does  not  move  from  him,  has  been  a  ques- 
tion involved  in  a  conflict  of  opinion,  as  well 
at  the  bar,  as,  to  some  extent,  in  the  judicial 
decisions;  but  we  consider  it  now  well  settled, 
as  a  general  rule,  that  in  cases  of  simple  con- 
tracts, the  person  for  whose  benefit  the  prom- 
ise is  made  may  maintain  an  action  in  his  own 
name  upon  it,  although  the  consideration  does 
not  move  from  him.  Dutton  v.  Poole,  1  Vent., 
318,  332;  Martyn  v.  Hind,  Cowp.,  443;  March- 
ington  v.Vernon,!  Bos.  &  P.,  101,  n.  b;  Pig- 
gott  v.  Thompson,  3  Id. ,  149,  n.  a  ;  Carnegie  v. 
Waugh,  2  Dowl.  &  Ry.,  277 ;  1  Chit.  PI.,  5  ; 
Schemerhorn  v.  Vanderheyden,  1  Johns.,  140  ; 
Gold  v.  Phillips,  10  Id.,  412  ;  Shear  v.  Mallory, 
13 Id.,  496;  Cumberland  v.  Codrington,%  Johns,. 
Ch.,  254;  Farley  v.  Cleveland,  4  Cow.,  432,  af- 
firmed on  error,  9  Id.,  639;  Arnold  v.  Lyman, 
17  Mass.,  400  ;  Cabot  v.  Haskins,  3  Pick.,  91  ; 
Crocker  v.  Higgins,  7  Conn.,  347  ;  Barker  v. 
Bucklin,  2  Den. ,  45.  It  is  laid  down  in  Comyn's 
Digest,  title  action  upon  the  case  upon  assump- 
sti,  B.  15,  that  an  assumpsit  lies  though  the 
Consideration  arise  in  part  from  anoth-  [*99 
er;  as  if  a  man  promise  a  pig  of  lead  to  A, and 
and  his  executor  give  lead  to  make  a  pig  to 
B  who  assumes  to  deliver  it  to  A,  an  assumpsit 
lies  by  A  against  him. 

The  remaining  question  is,  whether  in  declar- 
ing, the  party  for  whose  benefit  the  promise  is 
made  must  aver  that  the  promise  is  made  to 
him,  or  whether  it  is  sufficient  to  state  it  accord- 
ing to  the  fact.  It  is  a  rule  in  pleading,  that 
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in  declaring  upon  a  contract,  it  must  be  set 
forth, either  in  the  words  in  which  it  was  made, 
or  according  to  its  legal  effect.  1  Chit.  PL, 
299 ;  King  v.  Pippet,  1  T.  R.,  240  ;  Paget  v. 
Wheate,  Doug.,  669;  Longchamp  v.  Kenny,  Id., 
138.  Lawes,  Pleading,  Story's  ed.,  p.  93,  lays 
dows  the  rule  as  follows:  "With  respect  to  the 
certainty  of  theparties.necessary  in  describing 
the  promise  in  special  assumpsit,it  must  appear 
who  made  the  promise,  and  to  whom  it  was 
made,  though  it  is  not  necessary  that  it  should 
appear  to  have  been  made  to  the  plaintiff;  for 
in  some  cases,  one  man  may  maintain  an  action 
upon  a  promise  made  to  another,  if  it  be  to  do 
a  thing  for  his  benefit."  The  declaration  in  this 
case  clearly  shows  who  made  the  promise,  and 
to  whom  it  was  made,  and  that  it  was  to  pay  a 
debt  of  the  promisee,  to  the  plaintiffs,  and  it  is 
supported  by  a  good  and  valuable  considera- 
tion. I  think  this  is  a  sufficient  statement  of  a 
cause  of  action  to  enable  the  plaintiffs  to  re- 
cover, if  sustained  by  evidence.  I  know  that 
Eyre,  Oh.  J.,  in  The  Company  of  Fellmakers  v. 
Damn,  1  Bos.  &  P. ,  97,  uses  the  following  lan- 
guage :  "  As  to  the  case  put  at  the  bar.  of  a 
promise  to  A  for  the  benefit  of  B  and  an  action 
Drought  by  B;  there  the  promise  must  be  laid  as 
being  made  to  B.and  the  promise  actually  made 
to  A  may  be  given  in  evidence  to  support  the 
declaration."  If  such  evidence  would  support 
such  a  declaration,  it  must  be  upon  the  ground 
that  the  statement  of  the  promise  is  according 
to  the  legal  effect  of  the  undertaking  actually 
made  ;  and  conceding  that  such  a  declaration 
might  be  sustained  upon  that  ground,  it  by  no 
means  follows  that  it  would  not  be  good  where, 
as  in  this  case,  it  set  out  the  contract  according 
to  the  fact.  The  ground  of  the  action  is,  a 
1OO*]  promise  *made  to  another  for  the  bene- 
fit of  the  plaintiffs,  and  not  on  a  promise  to  the 
plaintiffs.  Mr.  Lawes,  in  his  treatise,  page  98, 
says:  "If  the  promise  be  made  to  a  third  per- 
son for  the  benefit  of  the  plaintiff,  the  declara- 
tion must  state  it  to  have  been  according  to  the 
fact."  He  refers,  no  doubt,  to  the  frame  of  a 
special  count  upon  such  a  contract  ;  for  it  is 
undeniable,  that  under  a  general  count  for 
money  had  and  received,  the  plaintiffs  would 
prima  fade  entitle  themselves  to  recover  on 
proof  of  the  contract,  set  out  in  the  declaration 
in  this  case.  See,  Weston  v. \Barker,  12  Johns., 
276.  No  express  promise  in  an  action  for 
money  had  and  received  is  necessary  in  order 
to  render  a  party  responsible.  It  is  generally 
founded  in  an  implied  promise.  The  contract 
in  this  case  would  show  that  the  money  col- 
lected on  the  bill, when  received  by  the  defend- 
ants, was  the  plaintiffs',  and  the  law  would 
infer  a  promise  by  the  defendants  to  pay  it  to 
the  plaintiffs,  because  in  justice  and  in  good 
faith  they  were  bound  to  do  so.  I  am  of  opin- 
ion that  the  declaration  is  good  in  form  and 
substance,  and  that  the  plaintiffs  are  entitled  to 
judgment. 

Bronson,  Ch.  J.  If  the  question  of  plead- 
ing had  been  entirely  new,  my  opinion  would 
be  that  the  pleader  should  have  stated  the 
promise  as  having  been  made  to  the  plaintiffs 
instead  of  Gilbert  &  Seymour.  But  Dutton  v. 
Poole  is  the  leading  case  on  promises  of  this 
kind  ;  and  from  the  report  of  that  case  in  2 
Lev., 210,  and  T.  Jones,  102,it  may  be  inferred, 
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and  from  the  report  in  T.  Raym.,  302,  it  clearly 
appears  that  the  declaration  stated  the  prom- 
ise to  have  been  made  to  a  third  person  to  pay 
a  sum  of  money  to  the  plaintiff.  On  the  au- 
thority ef  that  case.I  agree  that  the  declaration 
is  right  in  stating  the  promise  to  have  been 
made  to  Gilbert  &  Seymour. 
Judgment  for  plaintiffs. 

Promise  to  third  person— Actinn  bj/  person  for 
whose  benefit  made.  Criticised— 27  Barb.,  85. 

Cited  In— 20  N.  Y.,  270,  271 ;  40  N.  Y.,  438 ;  43  N.  Y., 
411 :  3  Abb.  App.  Dec.,  294 ;  3  Hun,  723 ;  16  Barb.,  565; 
35  Barb.,  156:  41  Barb.,  513:  6  T.  &  O,  185;  17  How. 
Pr.,  295 ;  45  How.  Pr..  38 ;  61  How.  Pr.,  214  ;  7  Abb. 
Pr.,  432:  9  Bos.,  464;  1  E.D.S.,7;  2  Hilt.,150;  29  Ind.t 
227 :  14  Kan.,  497. 

Money  had  and  received — Assumpsit  for.  Cited 
in— 20  N.  Y.,  278 ;  4  Keyes,  215 ;  45  Pa.  St.,  31. 

Also  cited  in— 24  N.  Y.,  172 :  1  Daly,  57. 


*DEYO  v.  STEWART.        [*1O1 

Trespass  by  Cattle — A  Division  Fence. 

At  common  law,  where  the  cattle  of  one  of  two 
adjoining:  proprietors  are  found  trespassing  upon 
the  land  of  the  other,  the  owner  of  the  cattle,  to  ex- 
cuse himself,  must  show  not  only  that  the  fences 
which  the  other  proprietor  was  bound  to  maintain, 
were  out  of  repair,  but  also  that  the  cattle  passed 
over  such  defective  fences ;  and  the  Act  of  1838, 
Stat.,  p.  253,  has  not  changed  the  rule. 

Accordingly,  where  the  boundary  fence  between 
adjoining  proprietors  had  been  divided  and  distinct 
portions  assigned  to  each  to  erect  and  maintain,  and 
in  an  action  brought  by  one  of  them  for  an  injury 
by  the  cattle  of  the  other,  it  appeared  that  both 
portions  of  the  fence  were  out  of  repair,  and  it  was 
not  shown  over  what  part  the  cattle  passed  to  the 
plaintiff's  land ;  held,  that  the  plaintiff  was  entitled 
to  recover. 

Citations-1  Cow.,  79,  91,  n. ;  2  Saund.,  285,  n.  ;:3 
Chit.  PL,  7th  Am.  ed.  1103, 1196  and  notes ;  Laws  1838. 
p.  253;  Web.  Die.  "Incurred;"  18  Wend.,  213;  3 
Hill,  38. 

ERROR  to  the  Saratoga  C.  P.  Deyo  sued 
Stewart  in  a  justice's  court  in  trespass,  for 
an  injury  committed  on  his  land  by  the  de- 
fendant's cattle;  and  on  not  guilty  pleaded, 
with  notice  of  special  matter,  the  plaintiff  ob- 
tained judgment,  which  was  reversed  by  the 
C.  P.  on  certiorari.  It  appeared  from  the  re- 
turn of  the  justice  that  the  parties  owned  ad- 
joining farms,  and  it  was  shown  that  the  de- 
fendant's cattle  had  been  seen  in  the  plaintiff's 
field  adjacent  to  the  farm  of  the  defendant. 
There  was  evidence  tending  to  show  that  the 
parties  had  apportioned  the  division  fence;  the 
defendant  being  bound  to  build  and  keep  in 
repair  the  portion  south  of  a  cherry  tree  stand- 
ing on  the  line,  and  the  plaintiff  the  part  north 
of  the  tree.  Both  parts  of  the  fence  were  some- 
what out  of  repair;  and  there  was  no  evidence 
to  show  whether  the  cattle  escaped  over  the 
part  of  the  fence  which  the  plaintiff  was  bound 
to  maintain,  or  over  the  other  part.  From  the 
judgment  of  reversal  the  plaintiff  brought  error 
here. 

Messrs.  Beach  and  Bockes,  for  plaintiff  in 
error.  The  C.  P.  acted  on  the  assumption  that 
the  recent  statute  (Stat.  1838,  p.  253)  admitted 
of  a  construction  which  would  prohibit  a  party 
who  had  suffered  injury  from  the  cattle  of  his 
neighbor  from  recovering  a  compensation,  if 
the  plaintiff's  portion  of  the  fence  was  out  of 
repair,  though  the  cattle  escaped  from  a  defect 
*of  a  fence  which  belonged  to  thede-  [*1O2 
fendant  to  uphold.  This  would  be  a  departure 
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from  a  settled  rule  of  the  common  law,  with- 
out any  apparent  motive.  It  is  a  sufficient  pro- 
tection to  the  owner  of  cattle  found  trespassing, 
to  enable  him  to  set  up  that  they  escaped  from 
the  defendant's  field  by  reason  of  a  defective 
ience  which  the  plaintiff  was  bound  to  main- 
tain. The  purpose  of  the  Act  seems  to  have 
been  simply  to  settle  a  question  of  damages, 
which  had  been  left  doubtful  by  a  decision  of 
the  Court  for  the  Correction  of  Errors.  Clark 
v.  Brown,  18  Wend.,  213;  Stafford  v.  Ingersol, 
3  Hill,  38. 

Mr.  J.  Ellsworth,  for  defendant  in  error. 
The  portion  of  the  fence  which  the  plaintiff 
was  bound  to  maintain  being  out  of  repair,  he 
was  prohibited  by  the  express  language  of  the 
Statute  of  1838,  from  recovering  damages  on 
account  of  trespass  by  cattle. 

By  tlie  Court,  Beardsley,  J.  Upon  the 
evidence  the  justice  might  very  well  find  that 
the  plaintiff  was  bound  to  maintain  the  divis- 
ion fence  north  of  the  cherry  tree,  and  the  de- 
fendant that  on  the  south.  There  was  evidence 
also  which  went  to  show  that  both  parts  of  the 
fence  were  somewhat  out  of  repair,  although 
the  northerly  part  seems  to  have  been  in  the 
worst  condition  of  the  two.  There  is  no  evi- 
dence to  show,  with  anything  like  certainty, 
over  which  part  of  the  fence  the  cattle  passed; 
thefact,indeed,isleft  altogether  in  doubt.  If  it 
was  material  to  the  defense  interposed  by  the  de- 
fendant that  they  should  have  passed  over  that 
part  of  the  division  fence  which  the  plaintiff 
was  bound  to  repair,  the  fact  should  have  been 
established  by  evidence;  but  it  was  not  done, 
and  we  cannot,  as  the  case  is  now  situated,  as- 
sume that  the  cattle  came  on  to  the  land  of  the 
plaintiff  in  consequence  of  any  defect  in  the 
division  fence  which  he  was  bound  to  keep  up 
and  maintain. 

Until  the  passage  of  the  Act  of  1838,  there 
could  be  no  question  that  the  defendant,  in  or- 
der to  excuse  the  trespass  of  his  cattle,  was 
bound  to  show  not  only  that  the  division  fence 
which  the  plaintiff  ought  to  maintain,  was  out 
1O3*]  of  repair,  but  *also  that  the  cattle 
passed  on  to  his  land  over  such  defective  or 
ruinous  fence.  1  Cow.,  79,  91,  n.;  2  Saund., 
285,  n.;  3  Chit.  PI.,  7th  Am.  ed.,  1103,  1196, 
and  notes.  The  plaintiff's  neglect  was  of  no 
moment  unless  the  beast  came  on  to  his  land  in 
consequence  of  the  ruinous  condition  of  that 
part  of  the  fence  which  he  was  bound  to  keep 
in  repair;  and  as  this  was  an  essential  fact  in 
the  defendant's  defense,  it  was  for  him  to  show 
it  Jt»y  evidence. 

But  it  is  argued  that  the  Act  of  1838  has 
made  a  radical  change  in  the  law  in  this  re 
sped;  so  that  one  who  is  himself  in  default  as 
to  a  partition  fence  which  he  was  bound  to  re- 
pair, can  have  no  redress  for  a  trespass  on  his 
land  by  the  cattle  of  an  adjoining  proprietor, 
although  they  escaped  and  came  upon  the  land 
of  the  plaintiff  over  that  part  of  the  division 
fence  which  such  adjoining  owner  was  himself 
bound  to  repair.  This  would  be  a  new  as  well 
as  a  remarkably  provision;  but  the  statute  re- 
ferred to  admits  of  no  such  construction.  The 
first  part  of  the  section  is  in  these  words:  "If 
any  person  liable  to  contribute  to  the  erection 
or  reparation  of  a  division  fence,  shall  neglect 
or  refuse  to  make  and  maintain  his  proportion 
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of  such  fence,  or  shall  permit  the  same  to  be 
out  of  repair,  he  shall  not  be  allowed  to  have 
and  maintain  any  action  for  damages  in- 
curred." L.  of  1838,  p.  253.  The  word  "in- 
curred" means  "brought  on;"  Web.  Die.:  and 
by  this  statute  the  party  in  default  is  to  have 
no  action  for  damages  brought  on  himself  in 
some  manner.  What  is  that  manner?  Plainly 
the  clause  means  such  damages  as  are  brought 
upon  the  party  by  his  own  negligence;  and  it 
cannot  be  extended  to  damages  sustained  in  any 
other  way  whatever.  So  far  the  statute  is  in 
affirmance  of  what  was  previously  a  well  set- 
tled rule  of  law,  and  was  not  intended  to  make 
any  change  in  it.  But  the  subsequent  part  of 
the  section  had  another  and  a  very  different 
object  in  view,  which  was  to  declare  what 
damages  a  party  so  in  default  should  be  liable 
to  pay;  a  point  upon  which  the  Court  of  Errors 
immediately  preceding  the  time  when  this  Act 
was  passed  had  been  equally  divided.  Clark 
v.  Brown,  18  Wend.,  213.  It  was  to  settle  the 
law  upon  this  point,  and  not  to  make  any  al- 
teration *in  other  respects,  that  the  [*1O4 
statute  was  passed.  Stafford  v.  Ingersol,  3 
Hill,  38.  In  prescribing  the  measure  of  dam- 
ages against  a  party  so  in  default,  the  Legisla- 
ture adverted  to  and  affirmed  a  well  settled 
rule  of  law  in  regard  to  a  recovery  of  damages 
by  such  defaulting  party;  but  they  did  not  in- 
tend to  change  the  law  in  this  respect,  as  is 
plain  from  the  use  of  the  word  "incurred." 
On  this  point  there  had  been  no  doubt  about 
the  rule  of  law  and  of  justice  too,  and  no  one 
desired  to  change  it.  But  on  the  other  ques- 
tion there  was  great  doubt  and  uncertainty, 
which  the  statute  very  properly  removed.  As 
this  statute  cannot  aid  the  defendant,  it  was 
incumbent  on  him  to  show  that  the  cattle  es- 
caped into  the  plaintiff's  close  through  some 
defect  in  that  part  of  the  fence  which  the 
plaintiff  was  bound  to  maintain.  But  this  was 
not  shown  and,  therefore,  the  plaintiff  was  en- 
titled to  recovery.  The  Common  Pleas  erred, 
and  their  judgment  should  be  reversed. 

Judgment  reversed,  (a) 
Cited  in— 13  Barb.,  497. 

(a)  Affirmed  in  the  Court  of  Appeals,  September, 
1848. 


MILLER  «.  HULL. 

Statute  Foreclosure  of  Mortgage — Irregular  Ad- 
journment Avoids —  Usury — New  Securities. 

Where  upon  a  statute  foreclosure  of  a  mortgage, 
the  mortgagee  attended  at  the  day  and  place  men- 
tioned in  the  advertisement,  and  adjourned  the  sale 
to  a  future  day,  but  notice  of  the  postponement  as 
published  was  for  a  different  and  more  distant  day, 
on  which  day  the  sale  was  actually  made ;  held,  that 
such  sale  was  irregular  and  void. 

Though  the  parties  to  an  usurious  transaction  may 
reform  it  by  canceling  the  original  security  and 
making  a  new  obligation  for  the  amount  due  after 

NOTE.— Usury— New  securities. 

Where  the  original  loan  was  usurious  all  new  se- 
curities, however  remote  or  often  renewed,  are 
alike  affected.  See  Tuthill  v.  Davis.  20  Johns.,  285, 
note ;  Steele  v.  Whipple,  21  Wend.,  103,  note. 

But  a  security  valid  in  its  inception  is  not  affect- 
ed by  a  subsequent  usurious  agreement.  See  Bush 
v.  Livingston,  2  Cai.,  66,  note;  Steele  v.  Whipple.  21 
Wend.,  103,  note. 
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•deducting  the  usury,  they  cannot,  by  any  transac- 
tion between  them,  render  valid  such  original  usuri- 
ous security. 

Accordingly,  where  the  holder  of  an  usurious 
mortgage  indorsed  thereon  an  amount  equal  to  the 
sum  Included  in  it  for  usury  :  held,  that  the  mort- 
gage was,  nevertheless,  void,  though  such  indorse- 
ment was  made  with  the  assent  of  the  mortgagor. 

Citations— Com.  Usury,  183-185 ;  1  Camp.,  157, 165- 
n.;  2  Taunt..  184 ;  3  Day,  356 ;  2  K.  S.,  545,  546,  sees.  1- 
6 ;  Blyden,  Usury. 

171JECTMENT  for  lands  in  Cortland  Co., 
Jj  tried  at  the  Circuit  Court  for  that  county 
in  August,  1844,  before  the  Hon.  B.  Whiting, 
C.  Judge. 

1O5*]  *The  plaintiff  claimed  title  to  the 
premises  in  question  by  virtue  of  a  statute  fore- 
closure of  a  mortgage  covering  the  premises, 
•executed  by  the  defendant  May  22,  1832,  to 
one  Stephen  Chipman,  and  by  the  administra 
tor  of  Chipman  assigned  to  Sally  Chipman, 
and  by  the  latter  to  the  plaintiff.  The  mort- 
gage was  given  to  secure  $2,200,  payable  on 
the  first  day  of  January,  1838,  with  annual  in- 
terest. The  affidavits  produced  to  establish  the 
regularity  of  the  statute  foreclosure  showed 
that  the  notice  of  sale,  which  was  signed  by 
the  plaintiff  as  assignee,  and  dated  December 
18,  1843,  was  for  a  sale  at  the  court  house  in 
Cortland  Village,  on  the  21st  day  of  March 
then  next.  The  affidavits  also  showed  that 
after  the  day  of  sale  had  passed,  a  notice  was 
duly  published  annexed  to  the  original  no- 
tice, postponing  the  sale  to  the  16th  day  of 
April  then  next,  at  the  same  place.  The  affi- 
davit of  the  person  who  acted  as  auctioneer, 
was  also  read,  which  showed  that  on  the  last 
mentioned  day  the  premises  were  sold  to  the 
plaintiff  as  the  highest  bidder,  for  $2,000,  and 
that  the  sale  was  fair,  etc.  The  defendant  was 
proved  to  be  in  possession,  and  the  plaintiff 
rested. 

The  defendant  then  proved  that  March  21, 
1844,  the  day  of  sale  mentioned  in  the  first  no- 
tice, the  plaintiff's  agent  attended  at  the  place 
•of  sale  and  publicly  postponed  it  to  the  10th 
day  of  April  then  next.  It  subsequently  ap- 
peared that  the  change  of  the  day  in  the  notice 
published,  to  the  16th  of  April,  arose  from  a 
mistake  of  the  printer. 

The  defendant  also  set  up  that  the  mortgage 
was  usurious;  and  he  gave  evidence  tending 
to  show  that  about  $10  was  included  in  the 
mortgage  at  the  time  it  was  executed,  as  an 
usurious  premium.  In  answer  to  this  evidence 
the  plaintiff  examined  as  a  witness,  L.  Hoes, 
who  testified  that  the  mortgagee  (before  he  had 
assigned  the  mortgage)  in  the  year  1833,  di- 
rected the  witness  to  indorse  $9.45  upon  the 
bond  which  accompanied  the  mortgage,  in  or- 
der, as  he  said,  to  leave  the  exact  sum  payable 
thereon  which  he  had  advanced,  and  that  the 
defendant  was  present  and  made  no  objection. 
The  bond  showed  such  an  indorsement,  dated 
May  1,  1833.  On  his  cross-examination  the 
1O6*]  *  witness  stated  that  he  could  not  say 
that  the  defendant  was  present  when  the  in- 
dorsement was  made,  or  that  the  order  to  have 
it  done  was  given  in  the  defendant's  presence. 
There  were  other  grounds  of  defense  arising 
out  of  alleged  irregularities  in  the  proceedings 
to  foreclose  the  mortgage,  but  which  are  not 
necessary  to  be  stated,  as  no  opinion  in  respect 
to  them  was  given  by  the  court.  The  defend- 


ant's counsel  insisted  that  the  sale  was  void  for 
not  having  been  made  on  the  10th  of  April,  to 
which  it  was  actually  adjourned,  and  for  the 
want  of  a  publication  of  a  notice  of  postpone- 
ment for  that  day;  and  also  relied  on  the  de- 
fense of  usury. 

The  judge  charged  the  jury  that  the  plaintiff 
was  entitled  to  recover  unless  the  defense  of 
usury  was  established;  and  that  if  the  mort- 
gage was  usurious  when  executed  and  deliv- 
ered, and  the  parties  afterwards  met  and  re- 
formed it  and  took  out  the  usury,  the  mort- 
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then  became  valid.  The  defendant's 
counsel  excepted  and  the  jury  found  a  verdict 
for  the  plaintiff.  The  defendant  moves  for  a 
new  trial  on  a  case: 

Mr.  B,  D.  Noxon,  for  defendant.  1.  On 
the  day  for  the  sale  as  first  advertised,  it  was 
adjourned  to  the  10th  day  of  April  ensuing, 
but  it  took  place  on  the  16th,  without  any  at- 
tendance or  further  adjournment  on  the  10th 
of  April.  It  was  for  this  reason  void.  2.  Tak- 
ing the  whole  of  the  testimony  of  the  witness, 
Hoes,  together,  there  was  nothing  to  submit  to 
the  jury  to  enable  them  to  find  that  the  usury 
had  been  deducted  from  the  mortgage  with  the 
assent  of  the  defendant.  But  if  there  had  been 
it  would  not  restore  the  validity  of  the  mort- 
gage. Moncure  v.  Dermott,  13  Pet.,  345;  Ham- 
mond v.  Hopping,  13  Wend.,  505;  Jackson  v. 
Dominick,  14  Johns.,  435. 

Mr.  J.  C.  Spencer,  for  plaintiff,  cited  as  to 
the  first  objection,  Sayksv.  Smith,  12  Wend.  ,57. 

By  the  Court,  Beardsley,  J.  The  mort- 
gage sale  was  advertised  to  take  place  on  the 
21st  of  March,  at  which  time  and  at  the  place 
appointed  for  the  sale,  it  was  adjourned  to  the 
10th  *of  April.  By  mistake  the  printer  [*1O7 
stated  in  his  next  paper  and  so  onwards,  that 
the  sale  was  postponed  to  the  16th  instead  of 
the  10th  of  April,  as  the  fact  was.  The  sale 
took  place  according  to  the  printed  notice,  on 
the  16th,  and  the  judge  held  that  this  was 
valid.  In  this  I  think  he  erred.  The  statute 
directs  the  mode  in  which  mortgages  may  be 
foreclosed  by  notice  and  sale  and  the  manner 
of  giving  notice  and  of  postponing  such  sales, 
as  well  as  the  mode  in  which  they  should  be 
conducted.  2  R.  S.,  545,  546,  sees.  1-6.  A 
postponement  may  be  made  before  the  day  ap- 
pointed for  the  sale,  by  inserting  a  notice  there- 
of in  the  newspaper  in  which  the  original  ad- 
vertisement was  published.  Sec.  5.  Or  it  may 
be  made  at  the  time  and  place  appointed  for 
the  sale,  by  stating  to  those  present  the  time 
and  place  to  which  the  adjournment  is  made. 
In  such  case  the  subsequent  notice,  to  be  in- 
serted and  continued  in  the  newspaper  until 
the  time  of  sale,  must  conform  to  the  adjourn- 
ment as  previously  announced  and  made  when 
the  adjournment  in  fact  took  place.  In  the 
present  case,  the  adjournment  to  the  10th  of 
April  was  regular,  but  the  printed  notice  that 
the  sale  was  postponed  to  the  16th  was  unau- 
thorized and  irregular,  and  the  sale  on  that 
day  was  wholly  void. 

The  charge  on  the  point  of  usury  was  also 
erroneous.  There  is  no  possible  mode  in  which 
an  usurious  security  can  be  made  good.  The 
vice,  as  to  such  security,  is  incurable.  But  the 
parties  to  an  usurious  transaction  may,  doubt- 
less, reform  it;  and  by  canceling  the  usurious 
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security  and  giving  a  new  obligation  for  the 
real  sum  which  ought  to  be  paid,  excluding  all 
usury,  the  party  will  be  bound.  Com.  Usury, 
183-185;  Wright  v.  Wheeler,  1  Camp.,  165,  n.; 
Barnes  v.  Headly,Id.,  157— overruled  2 Taunt., 
184;  Blyden.  Usury,  91;  Kilbourn  v.  Bradley, 
3  Day,  856.  Nothing  like  this  was  pretended 
in  the  present  case.  The  judge  "  charged  the 
jury  that  if  the  mortgage  was  usurious  at  first 
and  the  parties  afterwards  met  and  reformed  it, 
and  took  out  the  usury,"  it  became  valid,  and 
the  plaintiff  could  recover  upon  it.  This  can- 
not be  sustained  in  point  of  law.  Nor  do  I  see 
that  there  was  any  evidence  on  which  such  a 
fact  could  have  been  found  by  the  jury.  Al- 
ii 08*]  though  *the  direct  examination  of  the 
witness,  Hoes,  gave  color  to  the  supposition 
that  the  defendant  was  a  party  to  an  arrange- 
ment by  which  $9.45  were  indorsed  on  the 
mortgage  with  a  view  to  bring  it  down  to  the 
sum  actually  received  by  the  defendant,  still, 
on  cross-examination,  the  witness  said  he  could 
not  say  the  defendant  "  was  present  when  the 
$9.45  was  indorsed,  or  that  the  order  to  have 
it  done  was  given  in  his  presence."  He,  there- 
fore, did  not  show  that  "the  defendant  was  in 
any  respect  a  party  to  the  act  of  making  that 
indorsement,  or  in  any  way  connected  with  it. 
But  it  is  not  important  whether  he  was  such  a 
party  or  not;  if  he  was,  conceding  the  mort- 
gage to  have  been  originally  usurious,  it  would 
remain  so  notwithstanding  this  indorsement, 
no  matter  by  whom  or  upon  what  arrangement 
it  was  made. 
New  trial  ordered. 

Statute  foreclosure— Validity  of— Adjournment- 
Notice.  Distinguished— 25  Wis.,  479. 

Cited  in— 7  How.  Pr.,  373  ;  14  How.  Pr.,  58 :  41  Mo., 
431. 

Usury— Contract  void  for— Reformation  of  eon- 
tract.  Cited  in-8  N.  Y.,  281 :  26  N.  Y.,  610 ;  28  N.  Y., 
337 ;  12  Hun,  391 ;  13  Hun,  323 ;  20  Wis.,  678. 


MORSE  v.  BOGERT. 

Practice — Evidence  of  Loan. 

To  prove  a  cause  of  action  for  money  lent,  a  wit- 
ness testified  that  he  asked  the  defendant  if  he  had 
had  any  money  of  the  plaintiff ;  that  the  defendant 
said  he  had  had  $20  of  him  ;  upon  which  the  witness 
remarked  that  the  plaintiff  had  asked  him  to  speak 
to  him,  the  defendant,  about  it ;  to  which  the  de- 
fendant made  no  reply,  but  turned  around  and  went 
away:  held,  sufficient  to  submit  to  the  consideration 
of  the  jury  and  to  sustain  a  verdict  for  the  plaintiff. 

Citation— 1  Stark.,  474. 

"DRROR  to  the  Yates  C.  P.  Morse  sued  Bo- 
-£j  gert  before  a  justice,  and  declared  for 
goods  sold,  money  lent,  etc.  Plea,  the  general 
issue.  On  a  trial  by  jury,  the  plaintiff  called  a 
witness  who  testified  as  follows:  "In  February 
or  March,  1845,  Harrison  W.  Morse  asked  wit- 
ness to  ask  John  Bogert,  the  defendant,  for 
some  money  he  had  lent  him."  The  defend- 
ant objected  to  this  testimony;  and  the  plaint- 
iff answered,  that  it  was  only  preliminary,  and 
he  did  not  claim  anything  from  it,  unless  it 
was  communicated  by  the  witness  to  the  de- 
1O9*]  fendant.  *The  objection  was  there- 
upon overruled  ;  and  the  witness  proceeded  : 
"I  then  went  to  see  John  Bogert;  I  saw  him  on 
the  platform  by  his  store  in  Dresden;  I  asked 
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John  Bogert  if  he  had  had  any  money  of  Har- 
rison Morse;  he  said  he  had  had  twenty  dollars 
of  him.  I  told  him  that  Harrison  Morse  told 
me  to  speak  to  him  about  it.  Mr.  Bogert  made 
no  reply,  but  turned  around,  and  walked  into- 
the  store.  I  went  across  the  road  to  the  tavern. 
I  think  I  have  told  you  all  that  occurred  on  the 
occasion."  This  was  all  the  testimony  in  the 
cause.  The  defendant  moved  for  a  nonsuit, 
which  was  denied;  and  the  jury  found  a  ver- 
dict for  the  plaintiff  for  $20,  on  which  the  jus- 
tice rendered  judgment.  On  certiorari  the  C. 
P.  reversed  the  judgment;  and  the  plaintiff 
brings  error. 

Mr.  B.  W.  Franklin,  for  plaintiff  in  error. 

Mr.  E.  Van  Buren,  for  defendant  in  er- 
ror. 

By  the  Court,  Bronson,  Ch.  J.  What  the 
plaintiff  said  to  the  witness  was  not  communi- 
cated to  the  defendant,  and  must,  therefore, 
be  laid  out  of  view.  The  proof  then  standa 
thus:  the  witness  went  to  the  defendant's  store, 
and  asked  him  if  he  had  had  any  money  of  the 
plaintiff.  The  defendant  said  he  had  had  $20 
of  him  Upon  this  proof,  without  anything 
more,  the  fair  and  reasonable  inference  is,  that 
the  defendant  received  the  money  because  it 
was  due  to  him,  and  not  by  way  of  a  loan. 
When  one  man  delivers  a  sum  ol'  money  to  an- 
other, if  there  be  nothing  else  to  explain  the 
transaction,  the  legal  presumption  always  is, 
that  the  money  belonged  to  the  one  who  re- 
ceived it  ;  and  not  that  he  thereby  became  a 
debtor  to  the  other.  Welch  v.  Seaborn,  1  Stark., 
474.  But  the  plaintiff  thinks  his  case  is  helped 
by  what  followed.  After  the  defendant  said, 
he  had  had  $20,  the  witness  said  to  him,  the 
plaintiff  told  me  to  speak  to  you  about  it.  The 
defendant  made  no  reply,  but  turned  around 
and  went  into  the  store.  I  feel  some  difficulty 
in  saying  that  this  made  out  a  prima  facie  case 
*f or  the  plaintiff.  If  the  money  was  [*1 1O 
received  because  it  was  due  to  the  defendant, 
he  would  understand  from  what  the  witness 
said,  that  the  plaintiff  wished  to  obtain  evi- 
dence of  the  payment;  and  as  that  admission 
had  already  been  made,  there  was  no  occasion 
for  a  reply.  Nothing  was  said  about  a  loan  ; 
and  the  facts  proved  are  about  as  consistent 
with  the  supposition  that  the  defendant  re- 
ceived the  money  as  a  creditor,  as  that  he  re- 
ceived it  as  a  debtor.  The  plaintiff  holds  the 
affirmative;  and  must  show  that  it  was  aloan. 
It  is  not  enough  for  him  to  make  out  a  bal- 
anced case,  and  then  leave  it  to  a  jury  to  guess 
at  the  truth.  Although  my  brethren  agree  in 
this  rule,  they  think  that  the  scales  were  turned 
in  favor  of  the  plaintiff ;  that  the  act  of  the  de- 
fendant in  turning  away  without  a  reply,  when 
he  was  told  that  the  witness  had  been  directed 
to  speak  to  him  about  the  money,  furnishes 
some  evidence  that  he  received  the  money  as  a 
loan;  and  so  made  out  a  proper  case  for  the 
consideration  of  the  jury.  On  reflection,  I 
shall  not  dissent  from  that  view  of  the  case.  If 
there  was  enough  to  carry  the  cause  to  the 
jury,  their  decision  was  final.  The  judgment 
of  the  C.  P.  must,  therefore,  be  reversed,  and 
that  of  the  justice  affirmed. 

Ordered  accordingly. 

Afflrmed-1  N.  Y.,  377. 
Reviewed— 66  Barb.,  591. 
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MERIAN  ET  AL.  v.  FUNCK  ET  AL. 

Consignee,   When  Not  Liable  for  Freight— In- 
dorsement of  Bill  of  Lading. 

The  consignee  of  (roods  imported  into  the  U.  S.  is 
not  liable  to  the  ship-owner  for  freight,  unless  he 
accept  and  receive  the  property. 

And  where  the  consignee  of  goods  which  by  the 
bill  of  lading  were  deliverable  to  him  or  to  his  order 
on  payment  of  freight,  before  an  actual  delivery  in- 
dorsed the  bill  of  "lading  to  other  parties,  who  re- 
ceived the  property :  held,  that  the  consignee  was 
not  liable  for  the  freight. 

\nd  the  rule  is  the  same  though  before  the  in- 
dorsement of  the  bill  of  lading  the  goods  are  re- 
ceived into  the  public  store  under  a  general  order 
to  discharge  the  ship. 

Citations-13  East,  399;  4  Wash.  C.C.,184;  5  Mees. 
&  VV.,  235  ;  9  Id.,  716. 

TERROR  to  the  Superior  Court  of  the  City  of 
Jj  N.  Y.  Funck  and  the  other  defendants  in 
error  sued  Merian  &  Benard  in  the  court  be- 
1 1 1*]  low,  *in  assumpsit,  for  freight  and  pri- 
mage on  a  quantity  of  goods  shipped  at  Havre, 
and  brought  to  the  Port  of  N.Y.  in  the  packet 
ship  Baltimore,  of  which  the  plaintiffs  were 
the  owners.  The  first  parcel,  consisting  of 
nine  •  packages,  was  received  into  the  public 
store  in  N.  Y. ,  on  a  general  order  to  discharge 
the  ship,  November  11,  1839,  and  was  deliv- 
ered therefrom  to  Messrs.  Mainon  &  Bonnay 
on  the  22d  of  February  thereafter.  The  other 
parcel,  consisting  of  ten  packages,  was  brought 
on  a  subsequent  voyage  of  the  ship  Baltimore, 
five  of  which  were  received  into  the  store  on  a 
like  order  March  26, 1840,  and  delivered  to  Mai- 
non &  Bonnay  on  the  22d  of  April  thereafter, 
and  the  remaining  five  packages  were  delivered 
to  the  same  persons  from  the  ship.  The  bills  of 
lading  signed  by  the  master  were  produced, 
and  by  them  it  appeared  that  the  goods  were 
shipped  at  Havre  by  one  J.  Troussel,  and  that 
the  master  engaged  to  carry  them  to  the  port 
of  N.  Y. ,  and  there  to  deliver  them  to  the  de- 
fendants or  to  their  order,  on  paying  freight 
and  10  per  cent,  primage.  When  the  ship  ar- 
rived at  N.  Y.  upon  each  of  the  voyages,  the 
plaintiffs'  agent  caused  a  bill  of  the  freight  of 
these  goods,  and  of  other  goods  imported  by 
the  defendants  in  the  same  vessel,  to  be  made 
out  and  presented  to  the  defendants.  They  re- 
quested that  the  freight  now  in  question  should 
be  made  out  by  the  agent  in  separate  bills 
against  Mainon  &  Bonnay,  which  was  done  ; 
and  the  bills  for  such  freight  were  presented 
to  them  and  they  repeatedly  promised  to  pay 
the  amount.  They  failed  in  July,  1840,  wuh- 
out  having  paid  the  bills,  having  on  that  day 
executed  a  general  assignment  for  the  benefit 
of  their  creditors,  to  the  defendants,  to  whom 
they  owed  a  considerable  amount.  The  goods 
for  which  freight  is  claimed  in  this  suit,  or  a 
considerable  part  of  them,  passed  under  this 
assignment.  The  bills  of  lading  were  severally 
indorsed  by  the  defendants,  with  a  direction  to 
deliver  the  goods  to  Mainon  &  Bonnay.  The 
indorsement  on  the  bill  of  lading  of  the  first 


NOTE.— Freight— Liability  of  consignee.  See  Da- 
visou  v.  City  Bank,  57  N.  Y.,  81 ;  Ackerman  v.  Bed- 
field,  9  Hun,  378 ;  Elwell  v.  Skiddy,  77  N.  Y.,  282 ; 
Barker  v.  Havens,  17  Johns.,  234 ;  Gilson  v.  Madden, 
1  Lans.,  172 ;  Merrick  v.  Gordon,  20  N.  Y.,  93 :  Sheets 
v.  Wilgur,  56  Barb..  662 ;  Davis  v.  Pattison,  24  N.  Y., 
317 ;  Burton  v.  Strachan,  3  E.  D.  Smith,  192,  note ;  N. 
Y.  &  Havre  Steam  Nav.  Co.  v.  Young,  3  E.  D.  Smith, 
187. 
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parcel  was  dated  February  21,  1840;  the  other 
indorsement  was  without  date. 

Pierre  Bonnay,  one  of  the  firm  of  Mainon  & 
Bonnay,  was  examined  on  the  part  of  the  de- 
fendants, and  testified  that  the  *goods  [*112 
on  which  the  freight  was  charged  were  ordered 
and  purchased  by  the  witness'  house  of  a  house 
in  France,  and  that  the  defendants  had  no  in- 
terest in  them;  that  they  were  forwarded  to 
the  witness  through  the  defendant's  house  in 
order  that  the  witness  might  settle  for  the  pur- 
chase price  with  the  defendants,  according  to 
a  practice  which  prevailed  in  respect  to  im- 
portations by  the  witness  through  the  defend- 
ant's house;  that  the  invoices  of  the  goods  were 
made  out  to  the  witness'  house,  but  the  bill  of 
lading  was  sent  to  the  defendants,  to  be  trans- 
ferred on  their  receiving  payment  of  the  cost 
of  the  goods. 

The  court  charged  the  jury  that  the  defend- 
ants were  liable  for  the  freight  claimed, unless 
there  was  an  express  agreement  on  the  part  of 
the  plaintiffs  to  look  to  Mainon  &  Bonnay  for 
the  same  and  to  absolve  the  defendants  from 
their  obligation.  The  defendants'  counsel  ex- 
cepted,  and  the  jury  gave  a  verdict  for  the 
plaintiffs,  upon  which  the  court  below  ren- 
dered judgment.  A  bill  of  exceptions  having 
been  signed,  the  defendants  brought  error. 

Mr.  W.  W.  Van  Wagenen,  for  plaintiffs 
in  error. 

1.  The  consignee,  as  such,  is  not  necessarily 
liable  for  the  freight;  if  he  be  an  agent  with- 
out interest  he  cannot  be  charged  with  its  pay- 
ment.    Ward  v.  Felton,  1  East,  507  ;  Coleman 
v.  Lambert,  5  Mees.  &  W.,  502;  Amos  v.  Tem- 
perley,  8  Id.,  798. 

2.  It  is  the  receipt  of  the  goods  which  cre- 
ates the  obligation  to  pay  freight,  and  if  they 
be  delivered  to  the  indorsee  of  the  bill  of  lad- 
ing, he  thereby  becomes  liable  to  the  ship-own- 
er for  the  freight.     The  goods  remain  subject 
to  the  lien  for  freight  after  being  placed  in  the 
public  store.  3  Kent,  Com.,  220;  Abbott, Ship- 
ping, Story's  ed.,  285,  and  cases  cited;  Cocky. 
Taylor,  13  East,  399;  Traskv.  Duvall,4W&sh. 
C.  C.,  184. 

3.  Where  goods  are  shipped  under  the  usu- 
al bill  of  lading  in  a  general  ship,  the  master 
must  obtain  the  freight  from  the  party  who  re- 
ceives the  goods  ;  and  if  he  parts  with  them 
leaving  the  freight  unpaid,  no  other  party  is 
responsible  for  it.     Drew  v.  Bird,  1  Mood.  & 
M..  156  ;  Barker  v.  Havens.  17  Johns.,  237. 

*4.  When  the  ship-owner  delivers  [*113 
the  goods  to  the  indorsee  of  the  bill  of  lading, 
and  charges  him  in  his  books  with  the  freight, 
he  cannot  afterwards  have  recourse  to  the  con- 
signee. Tobin  v.  Crawford,  5  Mees.  &  W.,235; 
S.  C.  in  Ex.  Cham.,  9  Id.,  716. 

Messrs. 'BtL.'R.  Zabriskie  and  H.  S. Dodge, 
for  defendants  in  error,  insisted  that  the  de- 
livery of  the  goods  into  the  public  store, before 
any  indorsement  had  been  made  upon  the  bills 
of  lading, was  a  delivery  to  the  defendants,  the 
consignees.  Dp  to  that  time  they  bad  given  no 
notice  that  the  goods  were  not  theirs.  In  Har- 
ris v.  Dennie,  3  Pet.,  292,  the  goods  were  at- 
tached under  process  in  a  private  suit  against 
the  consignee,  before  they  had  reached  the 
custom-house  store ;  and  in  that  case  it  was 
correctly  held  that  the  attaching  creditor  ac 
quired  no  lien  as  against  the  government.  It 
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would  have  been  otherwise  if  the  goods  had 
been  attached  after  being  placed  in  the  public 
store.  It  is  impossible  for  the  freighter  to  in- 
quire into  the  different  interests  of  parties  ac- 
quiring title  under  the  consignee.  He  is  prima 
facie  liable,  and  can  only  defend  against  the 
claim  by  showing  that  the  ship  owner  has  de- 
livered the  goods  to  an  indorsee  after  the  trans- 
fer to  him.  The  dictum  in  3  Kent,  Com.,  220, 
that  the  master  may  enter  the  goods  in  the  pub- 
lic storehouse  in  his  own  name,  in  Border  to 
preserve  his  lien  for  freight,  is  correct  under 
the  English  revenue  laws,  but  is  inapplicable 
here,  where  the  warehousing  system  has  not 
been  established.  Artazu  v.  Smattpiece,  1  Esp. 
N.  P.,  24.  It  is  admitted  that  where  the  bill 
of  lading  is  transferred  by  indorsement  before 
the  goods  are  delivered,  and  they  are  then  de- 
livered to  the  indorsee,  that  he  is  substituted 
for  the  consignee,  and  is  the  party  liable  for 
freight.  This  was  the  case  in  Tobin  v.  Craw- 
ford, and  Sanders  v.  Vanzeller,  4  Adol.  &  Ell., 
N.  S.,  260,  was  decided  on  the  same  principle. 
See,  also,  Abbott,  Shipping,  414,  Lond.  ed. 
Here  the  master  and  owners  did  not  attempt  to 
preserve  their  lien.  They  gave  credit  to  some 
one,  and  the  question  is,  upon  whom  did  they 
rely?  The  defendants  never  refused  to  receive 
1 1 4*]  the  goods.  *They  were  only  agents, 
it  is  true,  but  they  were  the  agents  of  the  con- 
signors, and  not  of  Mainon  &  Bonnay.  They 
received  the  goods  and  became  liable  for 
freight,  and  then  made  the  transfer  to  Mainon 
&  Bonnay,  after  being  satisfied  as  to  the  cost. 

By  the  Court,  Jewett,  /.  The  obligation 
to  pay  freight  rested  on  the  bill  of  lading,  by 
which  its  payment  was  made  a  condition  of  de- 
livery to  the  consignee  or  to  his  order.  The 
master  was  not  bound  to  part  with  the  goods 
until  the  freight  was  paid;  but  he  did  not,  by 
delivering  the  goods  before  payment, waive  or 
discharge  his  legal  right  to  demand  payment 
of  the  person  who,  by  the  principles  of  law, 
was  primarily  liable  to  pay.  It  is  well  settled 
that  when  the  goods, by  the  terms  of  the  bill  of 
lading,  are  to  be  delivered  to  the  consignee  or 
to  his  order,  on  payment  of  freight,  the  party 
receiving  them,  whether  the  consignee  or  an 
indorsee,  to  whom  the  bill  of  lading  has  been 
transferred  by  the  consignee,  makes  himself 
responsible  for  the  payment  of  the  freight. 
The  law  implies  a  promise  on  his  part  to  pay 
the  freight,  such  being  the  terms  on  which, by 
the  bill  of  lading,  the  goods  were  to  be  deliv- 
ered. The  person  who  accepts  and  receives  the 
property  thereby  makes  himself  a  party  to  the 
contract.  In  this  case  the  goods  were  con- 
signed to  the  defendants,  or  to  their  order. 
They  indorsed  the  bills  of  lading  and  ordered 
a  delivery  to  Mainon  &  Bonnay,  to  whom  the 
goods  were  delivered.  They  and  not  the  de- 
fendants were,  therefore,  bound  to  pay  the 
freight.  Cock  v.  Taylor,  13  East,  399  ;  Trask 
v.  Duval,  4  Wash.  C.  C.,  184. 

In  Tobin  v.  Crawford,  5  Mees.  &  W.,  235, 
affirmed  on  error  in  the  Exchequer  Chamber, 
9  Id.,  716,  the  bills  of  lading  made  the  goods 
deliverable  to  the  shipper's  order,  or  to  his  as- 
signs, on  paying  freight;  the  shipper  indorsed 
the  bills  of  lading  and  forwarded  them  to  the 
defendants,  who  indorsed  them  to  their  agents, 
and  the  agents  received  the  goods.  It  was  held 
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that  the  defendants  were  not  liable  for  the 
freight, because  the  contract  was  with  the  ship- 
per in  the  first  instance,  and  afterwards  with 
the  agents  receiving  the  goods,  but  not  with 
the  defendants,  they  having  given  no  authori- 
ty, express  or  implied,*to  pledge  their  [*1 15 
credit  for  the  freight.  The  only  authority 
which  could  be  implied  was  to  receive  the 
goods,  paying  the  freight  on  delivery.  The 
case  establishes  the  principle  that  the  party 
who  actually  receives  the  goods  under  the  bill 
of  lading  becomes  thereby  a  party  to  its  stipu- 
lations respecting  freight.  The  charge  of  the 
court  below  was  therefore,  erroneous,  and  the 
judgment  must  be  reversed. 
Judgment  reversed. 

Affirmed— How.  Cas.,  659. 

Same  case— 2  Leg.  Obs.,  126 ;  4  How.  Pr.,  368. 

Cited  in— 47  N.  Y.,  624 ;  51  N.  Y.,  415 ;  57  N.Y.,  85 : 1 
Lans.,  173 ;  7  Bos.,  203  ;  3  E.  D.  S.,  192 ;  49  Miss.,  499 ; 
19  Am.  Rep.,  12 ;  12  R.  I.,  504 ;  34  Am.  Rep.,  709. 


MOODY  «.  POMEROY. 

Justice   Court — Irregular  Instruction  of  Jury. 

It  is  error  for  a  justice  of  the  peace  before  whom 
a  cause  has  been  tried  by  a  jury  to  g-o  into  the  jury 
room  while  the  jury  are  deliberating  and  give  them 
instructions  upon  the  evidence.without  the  express 
consent  of  the  parties.  It  is  not  enough  that  they 
know  he  is  going  in  and  do  not  object. 

Citations— 13  Johns.,  487  ;  1  Hill,  61 ;  7  Johns.,  200 ; 
13  Wend.,  274. 

TERROR  to  Cortland  C.  P.  Pomeroy  sued 
J-J  Moody  before  a  justice,  and  after  a  trial 
by  jury,  there  was  a  verdict  for  the  defendant. 
On  certiorari  the  C.  P.  reversed  the  judgment, 
because  the  justice  went  into  the  jury  room 
while  they  were  deliberating  upon  their  ver- 
dict, and  gave  them  instructions  upon  the  evi- 
dence, without  the  presence,  or  the  express  con- 
sent of  the  parties.  They  knew  the  justice 
was  going  into  the  jury  room,  and  made  no 
objection. 

Messrs.  Shankland  and  Crandall,  for 
plaintiff  in  error. 

Mr.  J.  H.  Thomas,  for  defendant  in  error. 

Per  Curiam.  The  case  of  Taylor  v.  Bets- 
ford,  13  Johns.,  487,  is  directly  in  point  ;  and 
although  it  is  an  extreme  case,  1  Hill,  61  ;  7 
Johns.,  200  ;  13  Wend.,  274,  it  seems  not  to 
have  been  overruled. 

Judgment  affirmed. 

Cited  in-20  Barb.,  277;  51  How.  Pr.,474 ;  41  Super.. 
176 ;  124  Mass.,  569 ;  26  Am.  Rep.,  692. 


*MOSIER  0.  McKAY.        [*116 

Justice  Court — Adjournment — Bond — Release  of 
Surety — Change  of  Sureties. 

"Where  a  defendant  in  a  justice's  court  executed  a 
bond  with  surety  under  the  Act  of  1831,  p.  405,  sec. 
40,  reciting  that  such  defendant  had  applied  for  an 
adjournment  of  the  cause,  and  conditioned  to  be 
void  if  he  should  not  dispose  of  his  property  until 
after  the  expiration  of  ten  days  after  the  plaintiff 
should  be  entitled  to  execution  on  the  judgment; 
and  no  adjournment  was  granted  in  the  cause  after 
the  execution  of  the  bond  ;  held,  that  the  surety  in- 
curred no  liability. 
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So  held  where  the  bond  was  executed  and  dated 
on  the  day  the  cause  was  tried,  as  a  substitute  for  a 
similar  bond  executed  by  the  defendant  with  an- 
other surety.on  an  actual  adjournment  of  the  cause 
on  a  prior  day,  and  where  the  sureties  were  changed 
to  enable  the  former  one  to  be  a  witness  in  the  cause. 

Citation— Laws,  1831,  p.  405,  sec.  40. 

ERROR  to  the  Livingston  C.  P.  Hosier  sued 
McKay  before  a  justice  of  the  peace,  and 
declared  in  covenant  on  a  bond,  dated  Jan.  11, 
1845.  in  the  penalty  of  $100,  executed  by  the 
defendant  and  one  Collar,  jointly  and  several- 
ly to  the  plaintiff,  with  the  recital  and  comli- 
tion  following:  "  Whereas,  in  a  suit  before 
Archibald  Renwick,  Esquire,  a  justice  of  the 
peace  of  the  County  of  Livingston,  wherein  the 
above  named  Nathaniel  Mosier  is  plaintiff  and 
the  above  named  Thomas  Collar  is  defendant, 
the  said  defendant  hath  applied  for  an  adjourn- 
ment. Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  no  part  of  the  prop- 
erty^of  the  said  defendant  liable  to  be  taken  on 
execution  shall  be  removed,  secreted,  assigned 
or  in  «ny  way  disposed  of  except  for  the  nec- 
essary support  of  himself  and  family,until  the 
demand  of  the  said  plaintiff  shall  be  satisfied, 
or  until  the  expiration  of  ten  days  after  the 
said  plaintiff  shall  be  entitled  to  have  execution 
issued  on  the  judgment,"  then  the  bond  to  be 
void  ;  otherwise,  etc.  The  plaintiff  averred 
that  at  the  date  of  the  bond  such  a  suit  as  is 
therein  mentioned  was  pendingbefore  said  Ren- 
wick,  and  that  said  bond  was  executed  at  the 
time  of  the  date  thereof,  and  assigned  a  breach 
in  the  removal  of  a  wagon  by  Collar  out  of  the 
county.  Plea,  non  est  factum,  and  notice  that 
the  wagon  was  not  removed. 

There  was  a  good  deal  of  evidence  on  the  tri- 
1 1  7*]  al  touching  the  *execution  of  the  bond, 
which  was  contested  ;  but  it  was  proved.  It 
appeared  to  have  been  given  under  the  follow- 
ing circumstances:  the  suit  referred  to  in  the 
condition  had  been  adjourned  on  a  former  day 
to  the  day  on  which  the  bond  was  given,  and 
on  that  occasion  one  Van  Vleet  had  become 
the  defendant's  surety  for  the  adjournment.and 
had  signed  a  bond  similar  in  its  terms  to  the 
one  declared  on.  The  plaintiff  wished  to  ex- 
amine Van  Vleet  as  a  witness,  and  the  bond 
declared  on  was  given  as  a  substitute  for  the 
other,  to  relieve  Van  Vleet  from  the  objection 
of  interest.  No  further  adjournment  was  asked 
for  or  contemplated ;  but  the  suit  was  tried  and 
judgment  given  for  the  plaintiff  immediately 
after  the  execution  of  the  new  bond.  Evidence 
in  this  suit  was  given  on  both  sides  as  to  the 
alleged  breach,  and  the  justice  gave  judgment 
for  the  defendant,  which  was  affirmed  on  cer- 
tiorari,  and  the  plaintiff  brought  error  here. 

Mr.  T.  Frothingham,  for  plaintiff  in  er- 
ror. 

Messrs.  Hosmerand  Brackett.f or  defend- 
ant in  error. 

By  the  Court,  Beardsley,  J.  The  execution 
of  the  bond  by  the  defendant  was  duly  proved, 
and  so  far  a  cause  of  action  was  established. 
But  there  was  another  obstacle  to  a  recovery, 
which  was  not  obviated  on  the  trial,  nor  do  I 
see  that  it  could  have  been  in  any  manner  what- 
ever. When  the  bond  was  given  an  action  was 
pending  before  the  justice,  Renwick,  between 
Mos.ier  and  Collar.  It  was  then  on  trial,  and 
was  not  adjourned  at  the  time  of  giving  the 
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bond  or  afterwards.  The  preamble  to  the  con- 
dition of  the  bond  recites  the  pendency  of  that 
suit,  and  then  states  that  the  defendant  therein 
(Collar)  had  applied  for  an  adjournment  of  the 
cause,  immediately  following  which  is  the  or- 
dinary condition  that  the  property  of  the  de- 
fendant shall  not  be  removed,  etc.  Laws  1831, 
p.  405,  sec.  40.  In  its  terms  this  bond  looked 
to  an  adjournment  of  the  cause,  and  the  state- 
ment that  an  adjournment  had  been  applied 
for  clearly  shows  that  the  bond  was  only  to  be- 
come effective  if  an  adjournment  should  be 
granted.  This  was  as  much  a  Condition  [*1 18 
in  the  instrument  as  it  would  have  been,  if  ex- 
pressed in  direct  terms. 

The  evidence  shows  that  the  bond  was  not,  in 
fact,  given  with  a  view  to  obtain  an  adjourn- 
ment, but  for  quite  a  different  purpose.  This, 
however, cannot  change  or  alter  what  was  writ- 
ten. The  instrument  must  speak  for  itself;  and 
as  written  it  was  only  to  bind  the  obligors  that 
the  property  should  not  be  removed,  etc..  if  an 
adjournment  of  the  cause  took  place.  No  ad- 
journment was  had  and,  therefore,  no  action 
can  be  maintained  on  the  bond  in  any  event. 
If  it  were  necessary  it  might  be  addea,  that  as 
the  declaration  did  not  state  an  adjournment, 
it  failed  to  show  a  right  of  action  against  the 
defendant.  But,  confessedly,  no  adjournment 
took  place  after  the  execution  of  the  bond ;  and 
that  is  an  unanswerable  obstacle  to  any  recov- 
ery upon  it. 

Whether  a  justice  can  rightfully  cancel  a 
bond  previously  given,  on  an  adjournment  of 
a  cause,  and  take  another  obligation  in  lieu  of 
it,  in  order  to  make  the  obligor  in  the  first  bond 
a  competent  witness  for  the  party  for  whom  he 
was  surety,  need  not  now  be  considered.  That 
question  is  not  before  us  in  this  case.  But  if  it 
can  be  done,  the  substituted  obligation  should 
bear  even  date  with  the  original  and  be  similar 
in  form,  and  thus  consistent  with  the  previous 
adjournment,  or  it  should  be  drawn  according 
to  the  facts  of  the  case  and  thus  indicate  the 
object  for  which  and  the  circumstances  under 
which  it  was  given. 

Judgment  affirmed. 


MILLER  v.  BRINKERHOFF. 

Validity  of  Process  of  Courts  of  Special  and  Lim- 
ited Jurisdiction — Preliminary  Proof  of  Essen- 
tial Facts — How  far  Conclusive  in  Collateral 
Proceedings. 

Where  certain  facts  are  required  to  be  proved  to 
warrant  the  issuing  of  process,  in  a  court  of  special 
and  limited  jurisdiction,  if  there  be  a  total  defect  of 
proof  as  to  any  essential  point,  the  process  will  be 
void. 

But  where  the  proof,  though  slight  and  inconclu- 
sive.legally  tends  to  establish  all  the  essential  facts, 
the  process  will  be  valid  when  questioned  collater- 
ally.and  can  only  be  avoided  by  a  direct  proceeding1 
to  set  it  aside.  Per  Bronson,  Ch.  J. 

*Where  application  was  made  to  a  Justice  of  1*119 
the  peace  for  an  attachment,  on  the  ground  that  the 
debtors  had  assigned  and  disposed  of  and  were  about 
to  remove  their  property  from  the  county  with  in- 
tent to  defraud  their  creditors,  and  the  affidavits 
stated  only  that  the  defendants  had  made  two  as- 
signments of  property  to  the  same  person,  and  that 
they  said  they  had  then  no  property  and  could  pay 
no  debts ;  held,  that  there  was  a  total  defect  of  evi- 
dence of  an  intent  to  defraud  creditors  and  that  the 
attachment  was  void. 

Citations— 4  Hill,  598 ;  1  Den.,  537 ;  11  Johns.,  175 ; 
10  Wend.,  420 ;  Laws,  1831,  p.  404,  sees.  34,  35. 
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ERROR  to  Tioga  C.  P.  Brinkerhoff  sued 
Miller  before  a  justice,  in  trespass,  for  tak- 
ing his  cow.  On  the  trial,  the  defendant  pro- 
posed to  justify  the  taking  of  the  cow  under 
an  attachment  in  his  favor  against  the  plaintiff 
and  one  Hoyt,  issued  by  a  justice  of  the  peace. 
The  affidavit  on  which  the  attachment  issued 
was  made  on  the  13th  day  of  December,  1838; 
and  stated  in  proper  form  that  the  plaintiff  and 
Hoyt  were  indebted  to  the  defendant  upon  con- 
tract, and  that  the  application  was  made  on 
the  ground  that  the  plaintiff  and  Hoyt  had  as- 
signed and  disposed  of,  and  were  about  to  re- 
move their  property  from  the  County  of  Tioga 
with  intent  to  defraud  their  creditors.  It  then 
proceeded  thus  :  "  And  this  deponent  further 
saith,  that  the  said  James  I.  Brinkerhoff  and 
Israel  S.  Hoyt  made  an  assignment  of  some  of 
their  property  last  spring  to  L.  P.  Hand  of  Al- 
bany; and  that  said  Brinkerhoff  &  Hoyt  told 
this  deponent  that  they  had  made  another  as- 
signment to  the  same  man  last  week;  and  also 
[that]  the  said  Hand,  or  his  agent,  was  going 
to  remove  some  of  the  property  out  of  the  coun- 
ty of  Tioga  on  the  llth  instant;  and  also  that 
they  said  they  had  no  property,  and  could  pay 
no  debts."  The  justice  in  the  suit  on  trial  de- 
cided that  the  affidavit  was  not  sufficient  to 
confer  jurisdiction  on  the  justice  who  issued 
the  attachment.  Judgment  was  rendered  for 
the  plaintiff  for  the  value  of  the  cow, which  the 
C.  P.  affirmed  on  certiorari.  The  defendant 
brings  error. 

Mr.  John  J.  Taylor,  for  plaintiff  in  error, 
cited  11  Johns.,  175;  10  Wend.,  420;  20 Id.,  77; 
14  Id.,  237;  21  Id.,  178;  10  Johns.,  167;  21 
Wend.,  9;  13  Id.,  46. 

Mr.  J.  M.  Parker,  for  defendant  in  error, 
cited  21  Wend.,  9;  14  Id.,  237  ;  13  Id.,  46  ;  20 
Id.,  77;  6  Hill,  429;  11  Johns.,  175. 

12O*]  *By  the  Court,  Bronson,  Oh.  J. 
When  certain  facts  are  to  be  proved  to  a  court 
of  special  and  limited  jurisdiction,  as  a  ground 
for  issuing  process,  if  there  be  a  total  defect 
of  evidence  as  to  any  essential  fact,  the  process 
will  be  declared  void,  in  whatever  form  the 
question  may  arise.  This  is  sufficiently  es- 
tablished by  the  cases  cited  at  the  bar,  as  well 
as  by  many  others  to  be  found  in  the  books. 
But  when  the  proof  has  a  legal  tendency  to 
make  out  a  proper  case,  in  all  its  parts,  for 
issuing  the  process,  then,  although  the  proof 
may  be  slight  and  inconclusive,  the  process 
will  be  valid,  until  it  is  set  aside  by  a  direct 
proceeding  for  that  purpose.  In  one  case,  the 
court  acts  without  authority;  in  the  other,  it 
only  errs  in  judgment  upon  a  question  prop- 
erly before  it  for  adjudication.  Matter  of  Faulk- 
ner, 4  Hill,  598;  Harman  v.  Brotherson,  1  Den., 
537;  Vonburgh  v.  Welch,  11  Johns.,  175;  Tattman 
v.  Bigelow,  10  Wend.,  420.  In  one  case,  there 
is  a  defect  of  jurisdiction;  in  the  other,  there 
is  only  an  error  of  judgment.  Want  of  juris- 
diction makes  the  act  void ;  but  a  mistake  con- 
cerning the  just  weight  and  importance  of  evi- 
dence, only  makes  the  act  erroneous,  and  it 
will  stand  good  until  reversed.  I  think  this  a 
sound  distinction,  though  it  rests  in  some  de- 
gree upon  my  own  authority.  The  defendant 
claims  the  benefit  of  the  distinction;  and  I 
think  him  entitled  to  it.  But  it  will  not  help 
out  his  case;  for  although  the  affidavit  was 
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sufficient  in  some  particulars,  it  was  totally  de- 
fective in  others.  It  is  entirely  silent  as  to  the 
most  material  fact — the  intent  to  defraud  cred- 
itors. That  the  applicant  for  the  attachment  had 
a  debt  arising  upon  contract  \vas  sufficiently 
proved;  but  the  only  "facts and  circumstances" 
set  forth  as  a  ground  for  issuing  the  process 
are,  that  the  debtors  had  made  two  assign- 
ments of  their  property;  and  that  the  assignee 
was  about  to  remove  a  part  of  the  property  out 
of  the  county.  To  which  it  was  added,  that 
the  debtors  said  they  had  no  property,  and 
could  pay  no  debts.  There  is  no  fact  or  cir- 
cumstance to  show,  nor  is  there  even  the  in- 
timation of  a  belief,  that  the  debtors  had  as- 
signed the  property,  or  were  about  to  remove 
it  from  the  county,  with  intent  to  defraud  their 
Creditors.  Stat.  1831,  p.  404,  sees.  34,  [*1 2 1 
35.  The  affidavit  was  bad  within  all  the  cases; 
and  the  proceedings  founded  upon  it  were  void, 
as  well  as  erroneous. 
Judgment  affirmed. 

Approved-86  111.,  157;  9  Kan.,  432;  23  Mich.,  137. 

Cited  in— 3  N.  Y.,  46 ;  5  N.  Y.,  511 ;  11  N.  Y.,  341 ;  18 
N.  Y.,  356 :  63  N.  Y.,  464 ;  20  Am.  Rep.,  558 ;  69  N.  Y., 
244 ;  5  Lans.,  103 ;  6 Lans.,  285  ;  3 Hun,  64.  687  ;  4  Hun, 
316,  492;  5  Hun,  571;  14  Hun.  175;  7  Barb.,  190;  16 
Barb..  323,  369 ;  17  Barb.,  183 :  23  Barb.,  60:2 ;  31  Barb., 
670 ;  45  Barb.,  394  ;  48  Barb..  70 :  49  Barb.,  94 ;  62  Barb., 
442,  443  :  2  T.  &  C..  495;  5  T.  &  C.,  283;  6  T.  &  C.,  166, 
561;  6  How.  Pr.,  103;  8  How.  Pr.,  103;  13  How.  Pr., 
352:  17  How.  Pr..  560 ;  22  How.  Pr.,  187  ;  23  How.  Pr., 
'460;  32  How.  Pr.,  232;  49  How.  Pr.,  54  ;  66  How.  Pr., 
431 ;  2  Abb.  Pr.,  178 :  9  Abb.  Pr.,  197  ;  19  Abb.  Pr.,  74 ; 
4  E.  D.  S..  308 ;  3  Co.  R.,  135  ;  13  Bank  Reg.,  389 ;  31 
Cal.,  349,  350. 


MONELL  e.  BURNS. 

Entire  Contract  for  Labor  for  Specif  ed  Time — 
Conditions — Breach  by  Employe — Evidence  of 
Waiver  of  Contract. 

"Where  the  plaintiff  contracted  to  work  for  the  de- 
fendant for  a  certain  period  at  certain  wages  per 
month,  and  it  was  part  of  the  agreement  that  if 
either  party  became  dissatisfied  he  might  abandon 
the  contract,  and  the  plaintiff  quit  before  the  time 
expired  without  alleging  any  dissatisfaction,  but  on 
the  pretense  that  he  had  other  business  to  attend  to; 
held,  he  could  not  recover  for  what  he  had  done. 

Where  the  plaintiff  had  a  claim  for  labor  against 
the  defendant,  which  the  latter  resisted  on  the 
ground  that  the  work  was  performed  under  a  con- 
tract to  labor  for  a  specified  time,  which  the  plaintiff 
had  violated,  and  the  parties  had  an  interview  in 
which  they  agreed  upon  the  time  which  the  plaintiff 
had  labored  and  upon  the  amount  paid  on  account, 
and  the  defendant  offered  to  pay  the  balance  at  the 
contract  price,  deducting  a  certain  amount  for  his 
damages  on  account  of  the  plaintiff's  breach  of  con- 
tract, and  the  plaintiff  refused  to  make  the  deduc- 
tion, upon  which  they  separated ;  held,  that  the  jury 
could  not  find  a  waiver  by  the  defendant  of  the  con- 
tract from  what  took  place  at  that  interview,  and 
that  a  charge  from  the  court  that  they  might  con- 
sider the  evidence  for  that  purpose  was  erroneous. 

Citation— 8  Cow.,  63. 

~P  RROR  to  the  Orange  C.  P. ,  to  review  a  judg- 
-TLl  ment  in  a  suit  in  which  Burns  was  plaint- 
iff and  Monell  was  defendant,  which  arose  in 
a  justice's  court  and  was  tried  in  the  C.  P  on 
appeal.  The  declaration  was  for  work  and 
labor,  and  non  assumpsit  was  pleaded. 

It  appeared  that  in  the  latter  part  of  March, 
1844,  the  plaintiff  agreed  to  work  for  the  de- 
fendant on  his  farm  for  seven  months  at  $10 


NOTE.—  Entire  contracts— Full  performance  a  con- 
dition precedent  to  a  recovery— Exceptions.  See 
M'Millan  v.  Vanderlip,  12  Johns.,  165,  note. 
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a  month.  There  was  some  evidence,  though 
slight,  that  if  either  party  became  dissatis- 
fied he  should  have  a  right  to  abandon  the  bar- 
gain. The  plaintiff  commenced  work  about 
the  time  the  agreement  was  made,  and  left 
about  the  middle  of  October  following,  with- 
out the  knowledge  of  the  defendant,  saying 
that  he  had  some  other  business  to  attend  to 
122*]  *and  must  go.  Early  in  November  fol- 
lowing there  was  an  interview  between  the 
plaintiff  and  defendant  with  a  view  to  an  ad- 
justment of  the  plaintiff's  claim.  The  sub- 
stance of  what  took  place  at  that  time  is  stated 
in  the  opinion  of  the  court. 

The  court  charged  the  jury  that  if  the  con- 
tract bound  the  plaintiff  to  work  seven  months, 
still,  if  the  defendant  knew  at  the  time  of 
making  the  contract  and  afterwards  that  the 
plaintiff  did  not  so  understand  their  agreement, 
then  the  plaintiff  was  not  bound  by  it;  because 
he  must  have  been  misled  or  deceived  in  the 
import  of  the  particular  words  used  in  mak- 
ing it;  all  of  which  was  for  the  jury  to  deter- 
mine upon  the  evidence.  The  court  also  ad- 
vised the  jury  that  they  were  to  consider  wheth- 
er the  defendant  had  not  waived  the  contract 
at  the  time  of  the  attempt  to  settle  spoken  of, 
and  whether  there  had  not  been  at  that  time  a 
settlement  as  to  the  time  the  plaintiff  had  worked 
and  the  amount  of  the  payment,  and  whether 
the  only  matter  left  open  at  that  time  was  not 
the  amount  of  damages  on  account  of  the 
plaintiff's  having  quit  before  his  time  was  up, 
and  that  if  the  jury  so  found  they  were  to  as- 
certain the  amount  of  such  damages,  and  to 
•deduct  the  same  from  what  would  otherwise 
be  the  balance.  The  defendant  excepted  to  this 
charge,  and  the  jury  found  a  verdict  for  the 
plaintiff,  on  which  "the  court  rendered  judg- 
ment. A  bill  of  exceptions  was  signed  and  the 
defendant  brought  error. 

Messrs.  Monell  and  Dunning,  for  plaint- 
iff in  error. 

Messrs.  Fullerton  and  Fowler,  for  de- 
fendant in  error. 

By  tTie  Court,  Beardsley,  J.  These  par- 
ties made  an  absolute  agreement  that  the  plaint- 
iff should  work  for  the  defendant  seven  months 
at  $10  per  month,  or  that  he  should  do  so  unless 
one  or  the  other  of  the  parties  became  dissatis- 
fied. I  think  the  agreement  was  an  absolute 
one,  although,  as  the  case  is  now  presented,  it 
is  of  no  consequence  whether  it  was  absolute 
or  upon  the  condition  stated,  for  it  is  not  pre- 
tended that  the  plaintiff  brought  the  contract 
123*]  to  a  close  in  consequence  *of  any  dis- 
satisfaction on  his  part.  The  plaintiff  labored, 
in  pursuance  of  this  contract,  for  about  six 
months  and  a  half,  when  he  quit;  not  on  ac- 
count of  dissatisfaction,  but  because,  as  he  al- 
leged, he  had  business  to  attend  to.  Upon  this 
state  of  facts  it  is  entirely  settled  that  the  plaint- 
iff could  not  recover  for  the  work  he  had  done. 
Lantry  v.  Parks,  8  Cow.,  63. 

The  plaintiff  sought  to  recover  on  one  of  two 

f  rounds;  first,  that  he  had  not  made  a  contract 
or  seven  months  or  had  been  deceived  or  mis- 
led in  regard  to  its  terms;  so  that,  in  reality, 
it  was  no  contract  ;  or,  second,  that  the  de- 
fendant had  waived  full  performance  of  the 
seven  month's  work  and,  therefore,  the  plaint 
showed  a  good  right  of  action. 
DENIO  4. 


Of  the  latter  there  was  no  evidence  what- 
ever, and  the  point  should  not  have  been  sub- 
mitted, as  it  was,  to  the  jury  for  them  to  pass 
upon.  It  is  true  that  some  two  or  three  weeks 
after  the  plaintiff  had  violated  his  contract,  by 
abandoning  work  for  the  defendant,  the  par- 
ties were  together,  and  were  engaged  in  an  ef- 
fort to  adjust  the  matters  in  controversy  be- 
tween them.  Had  they  gone  through  and  com- 
pleted the  adjustment,  no  doubt  both  would 
have  been  bound  by  what  was  done;  but  this 
they  failed  to  effect,  and  the  effort  at  a  com- 
promise amounted  to  nothing  final  between  the 
parties.  They  agreed  that  the  plaintiff  had 
worked  six  months  and  a  half,  and  had  been 
paid  a  certain  amount.  The  plaintiff  then  pro- 
posed that  the  amount  paid  should  be  deduct- 
ed from  the  amount  which  the  labor  would 
come  to  at  the  contract  price,  and  the  balance 
be  paid  to  him.  On  the  other  hand  the  defendant 
proposed  that  an  allowance  of  $5  should  be 
made  by  the  plaintiff,  for  damages  in  conse- 
quence of  his  quitting  work  before  the  seven 
months  were  up.  This  the  plaintiff  refused  to  do, 
and  said  he  would  allow  nothing.  The  defendant 
insisted  that  the  plaintiff  had  forfeited  all  right 
under  the  contract,  and  could  not  recover  a 
cent;  but  the  plaintiff  said  he  would  at  least 
make  the  effort;  and  in  this  state  of  the  attempt 
to  effect  a  compromise  the  treaty  broke  off, 
and  the  parties  separated.  This  mere  effort  to 
settle  had  no  effect  whatever  on  the  rights  of 
the  parties.  Had  they  agreed  on  any  sum  as 
a  balance,  or  agreed  *that  no  ad  van-  [*124 
tage  should  be  taken  of  the  forfeiture  which 
the  plaintiff  had  incurred  by  his  voluntary 
abandonment  of  the  service  of  the  defendant,  a 
different  case  would  have  been  presented.  But 
no  result  was  attained  by  the  effort  to  make  a 
settlement  and,  consequently,  each  party  stood 
on  his  rights  as  they  were  before  the  effort  was 
made.  The  court  erred  in  submitting  to  the 
jury  whether  the  contract  had  not  been  waived 
by  this  effort  to  make  a  settlement.  There  was 
no  evidence  which  looted  like  a  waiver,  or 
upon  which  such  a  fact  could  have  been  found, 
and  the  question  should  not  have  been  put  to 
the  jury  for  a  decision.  On  this  ground  the 
judgment  must  be  reversed. 

I  do  not  well  understand  what  the  court  in- 
tended to  leave  to  the  jury  about  a  contract  to 
serve  for  seven  months  having  been  made,  and 
in  regard  to  the  plaintiff's  not  being  bound  by 
it.  Upon  the  evidence,  as  stated,  there  is  not 
the  least  room  to  doubt  that  the  contract  bound 
the  plaintiff  to  labor  seven  months,  unless  he 
had  a  right  to  quit  if  dissatisfied.  Supposing 
this  condition  was  in  the  contract,  he  did  not 
pretend  to  quit  for  that  reason,  but  for  anoth- 
er; he  had  business  which  required  his  atten- 
tion. There  was  no  evidence  of  any  misap- 
prehension by  the  plaintiff  in  regard  to  the 
import  of  any  particular  words  in  the  contract 
or  that  he  had  in  any  respect  been  deceived  or 
misled  on  any  such  subject.  There  was  then 
no  such  ground  as  the  first  branch  of  the  charge 
points  to,  for  avoiding  the  obligation  of  the 
plaintiff  to  serve  out  the  seven  months  ;  no 
ground  for  saying  he  had  been  deceived  or 
misled  in  any  respect.  Besides,  this  part  of 
the  charge  is  inconsistent;  it  assumes  that  the 
contract  was  made  so  as  to  bind  both  parties  ; 
and  then  charges  that  the  plaintiff  was  not 
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bound  by  it  if  he  understood  it  in  a  manner 
different  from  what  it  was;  this  being  known 
to  the  defendant.  The  reason  why  the  plaint- 
iff in  such  case  would  not  be  bound,  was  stated 
to  be  that  he  must  have  been  deceived  or  mis- 
led in  the  import  of  particular  words  used. 

If  the  court  meant  that  the  jury  were  to  de 
termine  whether  the  parties  agreed  that  the 
plaintiff  should  labor  for  seven  months,  that 
1  25*]  *would  have  been  well,  if  there  had 
been  any  doubt  about  it.  And  if  it  had  been 
material  to  ascertain  whether  the  contract  au- 
thorized either  party  to  bring  it  to  a  close,  if 
dissatisfied,  that  must  also  have  been  left  to 
the  jury.  But  as  the  plaintiff  quit  for  another 
reason,  and  not  on  account  of  dissatisfaction, 
this  inquiry  was  not  material  in  any  point  of 
view.  As  I  see  no  evidence  which  would  au- 
thorize the  jury  to  hold  that  the  plaintiff  was 
not  bound  to  work  for  seven  months  because 
he  had  been  deceived  or  misled,  I  think  the 
court  also  erred  in  this  part  of  the  charge. 

Judgment  reversed. 

Cited  in— 20  N.  Y.,  429 : 3  Keyes,  654 ;  4  Trans.  App., 
459:  37  How.  Pr..  468 ;  2  E.  D.  S.,  192. 


LEE  «.  PARRY. 

The  apportionment  of  a  school  tax  among:  the 
taxable  inhabitants  must  be  made  by  all  of  the  trust- 
ees, or  by  two  of  them  the  other  being1  present,  or 
the  warrant  for  its  collection  will  be  void.(a) 

Citations— Laws  1841,  p.  238,  sec.  14 ;  2  R.  S.,  555, 
sec.  27. 

TERROR  to  the  Onondaga  C.  P.  Lee  sued 
.LJ  Parry  in  a  justice's  court  in  February,  1845, 
in  trespass  de  bonis  asportatis.  Plea,  not  guilty. 
The  property  was  taken  and  sold  on  a  warrant 
signed  by  the  defendant  and  one  Olcott,  as 
trustees  of  a  school  district,  for  a  tax  against 
the  defendant.  October  7, 1844,  a  district  meet- 
ing had  voted  that  five  cords  of  wood  for  the 
school  house  should  be  procured  and  paid  for 
by  a  tax  on  the  district;  and  a  tax  list  and  the 
warrant  referred  to  were  made  out  for  that  tax, 
the  plaintiff,  a  taxable  inhabitant  of  the  dis- 
trict, being  assessed  $1.18.  The  defendant, 
Olcott,  and  one  Hulbert,  were  the  trustees  of 
the  district.  The  manner  of  making  out  the 
tax  list  and  warrant  was  as  follows:  The  col- 
lector drew  the  warrant,  and  the  defendant ap 
portioned  the  amount  as  in  the  tax  list,  and 
126*]  took  the  list  and  warrant  to  *Olcott, 
who  signed  it  with  the  defendant,  but  Olcott 
did  nothing  relating  to  making  the  assessment. 
The  other  trustee  was  not  consulted.  The  war- 
rant was  renewed  before  the  property  was 
taken,  by  the  defendant  and  Olcott,  the  town 
superintendent  also  uniting  in  the  renewal. 
There  was  evidence  raising  other  questions, 
not  material  to  be  stated.  The  justice  rendered 
a  judgment  for  the  plaintiffs,  which  was  re 
versed  on  certiorari. 

Messrs.  Wilkinson  and  Bagg,  for  plaint- 
iff in  error,  among  other  points,  insisted  that 
the  warrant  was  void,  because  the  assessment 

(a)  See,  Doughty  v.  Hope,  3  Den.,  594. 


was  made  by  one,  or  at  most  by  two  of  the- 
trustees,  the  other  not  having  been  consulted 
in  the  business. 

Mr.  H.  J.  Sedgwick,  for  defendant  in  er- 
ror. 

By  the  Cmirt,  Beardsley,  J.  Upon  this  re- 
turn there  is  no  room  to  contend  that  this  tax 
was  assessed  and  apportioned  upon  the  district 
by  the  three  trustees,  or  by  two  of  the  three 
when  they  were  all  together.  It  seems  to  have 
been,  substantially,  the  act  of  the  defendant 
and  the  collector;  but  if  it  were  granted  that 
the  signing  of  the  warrant  by  the  defendant 
and  Olcott,  when  together,  made  the  assess- 
ment their  act,  as  well  as  the  warrant,  still 
this  would  not  aid  the  case,  for  the  other  trust- 
ee had  not  seen  the  warrant  or  been  at  all  con- 
sulted on  the  subject.  I  see  no  way  to  avoid 
this  difficulty,  even  if  all  others  could  be  sur- 
mounted. Tho  district  had  not  voted  any  spe- 
cific sum,  and  the  act  of  liquidating  the  true 
amount  under  the  Act  of  1841,  Laws  1841,  p. 
238,  sec.  14,  and  apportioning  it  as  the  law  re- 
quires, could  only  be  done  when  the  three 
trustees  were  together,  although  it  then  might 
be  done  by  two  of  the  three.  2  R.  S.,  555, 
sec.  27. 

The  judgment  of  the  justice  was  correct,  and 
should  not  have  been  reversed. 

Judgment  of  the  C.  P.  reversed. 

Cited  in— 24  N.  Y.,  587 ;  20  Barb.,  167 ;  22  Barb.,  400 ; 
14  How.  Pr.,  304  ;  38  How.  Pr.,  510  ;  17  Abb.  Pr.,  210  ; 
8  Abb.  N.  S.,  237;  5  Park.,  13  ;  1  Sweeny,  535. 
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NOTE. — Officers— Exercise  of  authority  vested  in 
xeveral—  Whether  all  must  act.  See  Crofoot  v.  Allen, 
2  Wend.,  494.  note ;  McCoy  v.  Curtice,  9  Wend.,  17, 
note,  and  notes  cited. 
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Liability  of  Owner  for  Injuries  Caused  by  Do- 
mestic Animal —  Vicious  Propensity,  Scienter. 

To  render  the  owner  of  a  domestic  animal  liable 
for  an  injury  committed  by  such  animal,  it  must  ba 
shown  that  the  defendant  had  notice  of  its  vicious- 
propensity. 

The  rule  applied  where  the  defendant's  swine  tore 
and  injured  a  cow  with  a  calf  newly  brought  forth, 
belonging  to  the  plaintiff,  so  that  they  died. 

And  the  action  is  not  sustainable  without  proof 
of  the  scienter,  though  the  defendant's  swine  were 
trespassing  upon  the  plaintiff's  land  when  they  com- 
mitted the  injury. 

Citations— 1  Chit.  PI.,  94.  7th  Am.  ed.;  1  Ld.  Raym.,. 
109 :  2  Id.,  1583 ;  1  Cow.  Tr.,  342 ;  4  Burr.,  2092. 

ERROR  to  the  Ulster  C.  P.  Van  Leuven 
sued  Lyke  &  Dumond  before  a  justice  of 
the  peace,  and  declared  in  case,  for  that  the  de- 
j  fendants'  sow  and  pigs  mangled  and  tore  a, 
cow  and  calf  of  the  plaintiff  so  that  they  died. 
Plea,  the  general  issue.  The  cause  was  tried 
by  jury.  It  appeared  that  the  plaintiff  and  de- 
fendants were  the  owners  of  adjoining  fields, 
and  that  the  plaintiff's  cow  with  a  calf  newly 
brought  forth,  were  found  badly  torn  and 
mangled  in  the  plaintiff's  own  field,  and  that 
they  died  of  those  injuries  Tracks  of  a  hog 
and  pigs  were  discovered  around  where  the 
cow  lay,  and  the  defendants'  sow  and  pigs 
were  afterwards  seen  in  the  field  of  the  de- 
fendants, adjoining  that  in  which  the  cow  and 
calf  were,  with  much  blood  upon  them.  There- 
was  some  dispute  whether  one  or  both  of 
the  defendants  owned  the  swine,  there  being 

DENIO  4. 


1847 


THE  PEOPLE  v.  ERWIN. 


127 


evidence  both  ways  on  that  question.  There  was 
a  verdict  and  judgment  for  the  plaintiff,  which 
the  0.  P.  affirmed  oncertiorari. 

Mr.  T.  R.  Westbrook,  for  plain  tiffs  in  er- 
ror, insisted  that  a  knowledge  of  the  vicious 
propensities  of  the  swine  should  have  been 
proved  in  order  to  sustain  the  action,  and  re- 
ferred to  Hinckleyv.  Emerson,  4  Cow.,  351. 

Mr.  M.  Schoonmaker,  for  defendant  in 
error,  maintained  that  as  the  swine  were  tres- 
passing upon  the  land  of  the  plaintiff,  the  de- 
fendants were  liable  for  this,  as  well  as  for  any 
other  damage  done  by  them.  1  Chit.  PL,  83, 
128*]  Springf.  ed.,  1840;  1  Cow.,*79,  n.;  Id., 
91,  n.  Besides,  he  said  the  objection  now  sug- 
gested was  not  taken  on  the  trial.  The  defend- 
ant moved  for  a  nonsuit  on  the  ground  of  the 
insufficiency  of  the  testimony  to  prove  the  in- 
jury, but  not  for  the  want  of  proof  of  this  par- 
ticular fact. 

By  the  Court,  Beardsley,  J.  There  was 
sufficient  evidence  to  warrant  the  jury  in  find- 
ing that  the  cow  and  calf  were  destroyed  by 
the  defendants'  swine.  But  it  was  not  shown 
that  swine,  ordinarily,  have  a  propensity  to  at- 
tack and  destroy  animals  in  the  condition  of 
this  cow  and  calf;  nor  was  there  any  evidence 
that  the  defendants  were  aware  of  the  vicious 
propensity,  in  this  or  any  other  respect,  of 
these  swine.  For  these  reasons  the  plaintiff 
wholly  failed  to  show  any  right  of  action 
against  the  defendants.  The  scienter  is  the  gist 
of  the  action  in  these  cases,  and  the  principle 
applies  to  swine  as  it  does  to  other  domestic 
animals  which  are  mansuetce  nalurw.  1  Chit. 
PI.,  94,  7th  Am.  ed.;  Jenkins  v.  Turner,  1  Ld. 
Raym.,  109;  Rex  v.  Huggins,  2  Id.,  1583;  1 
Cow.  Tr.,  342. 

The  defendants  were,  undoubtedly,  liable 
for  the  trespass  of  the  swine  in  the  plaintiff's 
close,  although  not  for  this  unnatural  injury 
done  by  them.  But  the  trespass  on  the  land 
was  not  complained  of  in  this  case,  and  as  to  the 
cow  and  calf  it  makes  no  difference  that  they 
were  destroyed  on  the  plaintiff's  land,  where  the 
swine  were  trespassing.  This  is  not  like  the 
case  in  Beckwith  v.  Shordike,  4  Burr.,  p.  2092, 
where  the  action  was  trespass  for  breaking  the 
plaintiff's  close,  with  guns  and  dogs,  and  kill- 
ing his  deer;  and  where  the  defendant  was  held 
liable  for  a  deer  killed  by  one  of  his  dogs,  al- 
though it  did  not  appear  he  had  any  knowl- 
edge of  the  propensity  of  the  animal  to  do  such 
an  injury.  But  the  decision  was  placed  on  the 
express  ground  that  the  defendant  was  himself 
a  trespasser,  with  his  dog,  in  the  plaintiff's 
close,  at  the  time  the  damage  was  done,  so  that 
the  jury  were  authorized  to  find,  as  they  had 
done,  that  the  act  of  the  dog  was  the  voluntary 
trespass  of  the  master.  If  this  declaration  had 
alleged  the  scienter  of  the  defendants,  it  might 
very  well  be  urged  that  they  had  waived  the 
129*J  objection  *now  made,  that  the  scienter 
was  not  proved  on  the  trial.  But  as  the  plaint- 
iff had  not  stated  any  such  ground  of  liability, 
iu  his  declaration,  the  defendant  cannot  be 
deemed  to  have  waived  the  objection  by  not 
making  it,  specifically,  before  the  justice. 

The  plaintiff  was  not  entitled  to  recover 
upon  the  evidence,  and  the  judgment  should 
be  reversed. 

Judgment  reversed. 
DENIO  4. 


Affirmed— 1  N.  Y.,  515. 

Cited  in-11  N.  T.,  571 ;  30  How.  Pr.,  27 ;  43  Wis., 
541 ;  28  Am.  Rep.,  569 ;  48  Mo.,  397. 


THE  PEOPLE 
JOHN  ERWIN  AND  MARY  ANN  CLARK. 

Misdemeanors — Those  who  Aidor  Abet,  are  Prin- 
cipal Offenders — Lessor  of  Bawdy-House,  Pun- 
ishable— Lessee  may  be  Joined. 

All  those  who  aid  or  abet  the  commission  of  a 
misdemeador  are  principal  offenders. 

Therefore  one  who  demises  a  house  with  the  in- 
tent that  it  shall  be  kept,  and  which  is  accordingly 
kept  for  the  purposes  of  public  prostitution,  and 
who  derives  a  profit  from  that  mode  of  using'  the 
property,  is  punishable  by  indictment  for  a  misde- 
meanor. 

The  indictment  should  charjr  e  the  defendant  as  the 
keeper  of  a  common  bawdy-house  in  the  ordinary 
form  ;  and  the  lessee  who  lives  in  and  conducts  the 
house  may  be  joined  with  the  lessor  in  the  indict- 
ment. 

The  case  of  Brockway  v.  The  People,  2  Hill,  558, 
explained,  and  so  far  as  it  is  opposed  to  the  doctrine 
of  this  case,  overruled. 

Citation-2  Hill,  558. 

pERTIORARI  to  Albany  Mayor's  Court, 
\J  where  the  defendants  were  indicted  for 
keeping  a  common  bawdy-house.  On  the  trial 
in  that  court,  evidence  was  given  tending  to 
show  that  the  defendant,  Erwin,  owned  the 
house,  and  rented  it  to  the  defendant  Clark  to 
be  kept  for  the  purposes  of  prostitution,  she 
agreeing  to  pay  double  the  amount  of  rent 
which  the  house  would  bring  if  let  for  a  law- 
ful purpose.  The  defendant,  Clark,  had  the 
management  of  the  house;  but  the  defendant, 
Erwin,  was  often  in  it,  and  well  knew  that  it 
was  kept  as  a  common  bawdy-house.  Erwin 
insisted  that  unless  he  acted  in  directing,  gov- 
erning, controlling  or  managing  the  house,  he 
could  not  be  convicted  on  this  indictment  for 
keeping  it.  But  the  court  charged  the  jury, 
that  if  Erwin  rented  the  house  for  the  pur- 
poses of  prostitution,  and  derived  an  extra 
profit  from  the  keeping  of  the  house  for  that 
purpose;  and  if  the  house  was  so  kept  with  his 
*knowledge,  then  the  jury  would  be  [*13O 
justified  in  finding  him  guilty.  The  jury  found 
both  of  the  defendants  guilty;  and  Erwin  now 
moves  for  a  new  trial,  on  a  bill  of  exceptions. 

Mr.  H.  G.  Wheaton.  for  Erwin,  relied  on 
the  case  of  Brockway  v.  The  People,  2  Hill,  558. 

Mr.  A.  J.  Colvin,  District  Atty.,  for  the 
people. 

Per  Curiam.  In  misdemeanors  there  are 
no  accessories,  as  there  are  in  felonies;  but  all 
the  guilty  actors,  whether  present  or  absent  at 
the  time  the  offense  was  committed,  are  prin- 
cipals; and  should  be  indicted  as  such.  In 
Brockway  v.  The  People  this  rule  was  not  fol- 
lowed. The  defendant  was  indicted  for  de- 
mising his  house  to  be  kept  as  a  common  baw- 
dy-house, when  the  charge  should  have  been, 
that  he  kept  the  house.  This  fault  in  the  in- 
dictment was  noticed  in  the  dissenting  opinion 
of  Mr.  J.  Cowen;  and  although  not  expressly 
mentioaed  in  the  opinion  of  Ch.  J.  Nelson,  it 
was  the  ground  on  which  the  present  Chief 
Justice  concurred  in  the  judgment  which  was 
rendered.  In  this  case,  the  owner  of  the  prop- 
erty, as  well  as  the  woman,  has  been  directly 
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charged  with  keeping  the  house.  The  indict- 
ment is  right;and  we  think  the  instruction  giv- 
en to  the  jury  was  substantially  correct.  The 
man  who  demises  a  house  to  be  kept  as  a  dis- 
orderly house,  and  which  is  so  kept  with  his 
knowledge — especially  where  as  in  this  case, 
he  derives  a  profit  from  that  mode  of  using 
the  property — may  well  be  called  the  keeper  of 
the  house,  and  be  punished  as  such. 
New  trial  denied. 

Misdemeanor— All  who  aid,  etc.,  in  commission  of, 
are  principal  offenders.  Cited  in— 57  How.  Pr.,  346 ; 
5  Park.,  129. 

Bawdy-house  —  Demise  for  —  Misdemeanor •—  Nui- 
sance. Distinguished— 4  N.  Y..  224. 

Approved— 54  Barb.,  304. 

Cited  in-4  Denio,  317  ;  3  Keyes,  583 ;  36  Barb.,  440 : 
15  How.  Pr.,  553 :  67  111.,  590 ;  30  N.  J.  L.,  106, 112 ;  47 
Am.  Dec.,  256 ;  61  Tex.,  173 ;  48  Am.  Rep.,  274 ;  4  N.  W. 
Rep.,  703. 

Form  of  indictment  against  lessor— Joinder  of  les- 
sor and  lessee.  Cited  in— 51  N.  Y.,  230 ;  10  Am.  Rep., 
«08. 

Also  cited  in— 3  Trans.  App.,  136 ;  4  Rob.,  147. 


131*]    *PALMER  v.  MANNING. 

Evidence  to  Prove  Making  of  Promissory  Note — 
Identity. 

The  evidence  to  prove  the  making  of  a  promis- 
sory note,  purporting  to  be  signed  by  the  defendant 
and  payable  to  the  bearer,  was  that  the  plaintiff's 
agent  called  on  the  defendant  with  the  alleged  note 
In  his  pocket,  but  which  he  did  not  exhibit,  and  told 
him  he  had  a  note  for  that  amount  against  him, 
which  he  wanted  the  payment  of  for  the  plaintiff ; 
and  the  defendant  said  he  had  given  such  a  note  and 
would  pay  it  if  the  plaintiff  would  make  a  small  de- 
duction and  indulge  him  as  to  time :  held,  that  the 
note  produced  on  the  trial  was  not  identified  with 
that  to  which  the  admission  referred,  and  that  the 
proof  was  insufficient. 

Citation— 16  Johns.,  201. 

ERROR  to  the  C.  P.  of  Orleans  Co.  Palmer 
sued  Manning  in  a  justice's  court  Novem- 
ber 26,  1845,  on  a  promissory  note.  Non  as- 
jumpsit  was  pleaded;  and  on  the  trial  the 
plaintiff  produced  a  note  purporting  to  have 
been  signed  by  the  defendant,  dated  June  4, 
1843,  for  the  payment  of  $20.  with  use,  to  the 
"bearer,  October  1,  1844.  There  was  an  in- 
dorsement signed  by  the  plaintiff's  agent  on 
the  back  of  the  note,  stating  that  it  was  given 
for  one  of  the  plaintiff's  fanning  mills,  and 
was  to  be  void  if  the  mill  should  not  prove  to 
"be  a  good  one;  and  that  the  mill,  in  that  event, 
was  to  be  returned  by  the  middle  of  October. 
To  prove  the  making  of  the  note,  the  plaintiff 
•called  one  Paul  as  a  witness,  who  testified  that 
in  October  or  November,  1844,  shortly  after 
the  -note  became  due,  he,  the  witness,  was 
making  collections  for  the  plaintiff,  and  called 
upon  the  defendant  and  informed  him  that  he 
had  a  note  against  him  for  $20,  given  to  the 
plaintiff,  and  that  he,  the  witness,  had  called 
on  him  to  get  the  pay  on  it;  that  the  defendant 
said  he  had  given  such  a  note,  but  he  thought 
Tie  ought  not  to  pay  quite  the  whole  of  it;  that 
he  would  pay  $18  or  $20  of  it  another  year,  if 
the  plaintiff  would  wait  until  that  time.  The 
witness  replied  that  he  could  not  make  such 
an  arrangement,  but  would  let  the  plaintiff 
know  what  the  defendant  had  said,  and  inti- 
mated that  the  plaintiff  would  probably  sue 
him.  The  witness  said  he  had  the  note  with 
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him,  but  did  not  recollect  that  he  took  it  out  of 
*his  pocket.  The  justice  admitted  the  [*132 
note  in  evidence,  and  when  the  plaintiff  had 
rested,  the  defendant  moved  for  a  nonsuit,  on 
the  ground,  among  others,  that  the  note  had 
not  been  proved.  The  justice  denied  the  mo- 
tion, and  finally  rendered  judgment  for  the 
plaintiff  for  the  amount  of  the  note,  which 
judgment  was  reversed  by  the  C.  P.  on  certio- 
ran.  This  writ  of  error  was  brought  to  re- 
verse that  judgment. 

Messrs.  Curtis  and  Stone,  for  plaintiff  in 
error,  maintained  that  the  note  was  sufficiently 
proved. 

Messrs.  Church  and  Davis,  for  defendant 
in  error,  to  show  that  the  proof  was  insuffi- 
cient, cited  Cowen  &  H.,  Notes,  1263,  1265; 
Shaver  v.  Ehle,  16  Johns.,  201. 

By  the  Court,  Jewett,  J.  The  execution  of 
the  note  by  the  defendant,  upon  which  the 
plaintiff  recovered,  was  not  proved. 

It  is  claimed  to  have  been  proved  by  the  de- 
fendant's admission  made  to  the  witness  Paul. 
Conceding  that  this  admission  sufficiently  es- 
tablished that  there  was  a  genuine  note  in  ex- 
istence, executed  by  the  defendant,  payable  to 
bearer,  for  $20,  belonging  to  the  plaintiff;  non 
constat,  but  that  the  note  produced  on  the  trial 
was  spurious;  and  if  so,  a  recovery  on  it  would 
not  avail  the  defendant  in  a  suit  on  the  true 
note.  The  identity  of  the  note  to  which  the 
confession  of  the  defendant  related  is  not 
proved;  the  evidence  does  not  tend  to  show 
that  the  defendant  admitted  that  he  executed 
the  note  produced  on  the  trial.  Evidence  that 
the  defendant  had  executed  a  note  answering 
the  description  of  the  note  produced,  without 
other  proof  of  identity,  is  not  sufficient  to  sub- 
mit to  a  jury  to  pass  upon  the  question  wheth- 
er the  defendant  executed  the  note  produced. 
Shaver  v.  Ehle,  16  Johns.,  201.  The  point 
was  expressly  raised  on  the  motion  for  a  non- 
suit, that  there  was  no  sufficient  evidence  of 
the  making  of  the  note. 

Judgment  affirmed. 

Distinguished— 75  N.  Y.,  168. 
Cited  in-57  El.,  93 ;  69  Mo.,  460. 


*THE  PEOPLE  v.  HULBUT.     [*133 

What  Grand  Juror  May  Disclose — Statute — He 
Cannot  Impeach  Conduct  of  Jury — Impeach- 
ment of  Indictment — Competency  of  Evidence. 

Grand  jurors  being  sworn  to  secrecy,  what  takes 
place  before  them  cannot,  generally,  be  disclosed. 

Besides  the  exception  to  this  rule  by  the  statute 
authorizing  grand  jurors  to  be  examined  in  prose- 
cutions for  perjury,  and  to  show  that  a  witness  has 
contradicted  on  the  trial  what  he  had  sworn  to  be- 
fore the  grand  jury.2  R.  S.,  724,  sec.  31,  a  grand  ju- 
ror may  be  asked  who  was  the  prosecutor  of  a  par- 
ticular indictment.  Per  Bronson.  Ch.  J. 

But  a  grand  juror  cannot  be  called  to  impeach  the 
conduct  of  the  jury :  as,  for  example,  to  show  that 
an  indictment  presented  by  them  was  found  with- 
out testimony,  or  upon  insufficient  testimony. 

Therefore,  where  on  the  trial  of  an  indictment 
for  selling  liquor  without  a  license  which  charged 
five  offenses,  in  separate  counts,  the  defendant,  in 
order  to  limit  the  proof  to  a  single  count,  offered  to 
show  by  one  of  the  grand  jury,  that  only  one  of- 
fense was  sworn  to  before  that  body ;  held,  that  the 
evidence  was  inadmissible. 

An  indictment  is  a  record,  and  cannot  be  im- 
peached by  plea  or  evidence  upon  the  trial. 
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But  it  may  be  set  aside,  on  motion,  for  having 
been  found  by  less  than  the  legral  number  of  grand 
jurors.  Per  Bronson,  Ch.  J. 

Whether  an  indictment  can  be  set  aside,  or  amend- 
ed on  a  motion,  for  having  been  found  without  ev- 
idence, or  upon  insufficient  evidence,  qiuvre.  Per 
Bronson,  Ch.  J. 

It  is  competent  for  the  prosecutor  of  an  indict- 
ment for  selling  liquor  without  a  license,  to  prove 
that  the  defendant  kept  a  bar  with  bottles  in  it. 

Citations— Vin.  Abr.  Evidence,  B,  a,  pi.  5;  13  Me. 
82,  86 ;  2  Stark.  Ev.,  324,  note ;  2  Selw.  N.  P.,  1091,  ed. 
1839 ;  Roscoe  Cr.  Ev.,  150,  ed.  1836 ;  3  Watts,  56 ;  2  K. 
S.,  724,  sec.  31 : 4  Greenl.,  439. 

TNDICTMENT  for  selling  strong  andspiritu- 
J.  ous  liquors,  to  be  drank  in  the  defendant's 
house,  without  a  license.  The  indictment  con- 
tained five  counts.  The  first  four  counts  sev- 
erally charged  that  the  defendant  sold  to  divers 
citizens  of  this  State.  The  fifth  count  charged 
a  sale  to  John  Flanders.  On  the  trial  at  the 
Genesee  General  Sessions  in  February,  1846, 
John  Flanders  was  sworn  as  a  witness  for  the 
people,  and  gave  evidence  of  a  sale  of  liquor 
to  him  by  the  defendant's  son,  at  the  public 
house  kept  by  the  defendant.  Jacob  Geyser 
testified  that  the  defendant  kept  a  public  house 
at  Leroy.  The  district  attorney  asked  the  wit- 
ness if  he  had  seen  the  defendant  sell  liquor. 
The  defendant  objected  that  the  question  was 
so  general  as  to  call  for  proof  of  offenses  which 
were  not  presented  to  the  grand  jury;  and  he 
offered  to  prove  that  the  facts  within  the 
knowledge  of  the  witness  had  never  been  pre- 
134*]  sented  to  or  *passed  upon  by  the  grand 
jury.  The  court  overruled  the  defendant's  ob- 
jection, and  rejected  the  evidence  which  he 
offered  to  give.  Exception.  The  witness  an- 
swered the  question  put  to  him.  The  district 
attorney  asked  him  whether  the  defendant  kept 
a  bar  with  bottles  in  it.  The  defendant  objected 
to  the  question  as  improper.  Objection  over- 
ruled; exception;  and  witness  answered  the 
question  in  the  affirmative.  The  defendant 
then  requested  the  court  to  instruct  the  dis- 
trict attorney  to  give  evidence  of  no  specific  of- 
fense which  was  not  presented  to  and  passed 
upon  by  the  grand  jury.  The  court  refused  so 
to  do,  and  added,  that  it  was  proper  for  the 
district  attorney  to  prove  any  offense  which 
was  described  in  the  indictment,  whether  it 
was  presented  to  and  passed  upon  by  the  grand 
jury  or  not.  Exception.  On  cross-examina- 
tion the  witness  said  he  did  not  testify  before 
the  grand  jury.  Jacob  Kinne,  another  witness 
for  the  people,  testified,  on  cross-examination, 
that  he  was  not  before  the  grand  jury. 

The  defendant  called  Asahel  Peck,  one  of 
the  grand  jurors  who  found  the  bill,  and  asked 
him  what  witnesses  were  sworn  before  the 
grand  jury  on  the  complaint  upon  which  the 
indictment  was  found.  The  district  attorney 
objected  to  the  question,  but  the  objection  was 
overruled,  and  the  witness  answered  that  John 
Flanders  was  the  only  witness  examined  be- 
fore the  grand  jury  on  this  complaint.  The 
defendant  then  offered  to  prove  that  no  evi- 
dence was  given,  on  the  complaint,  of  any  of- 
fense except  that  stated  in  this  case  in  the  evi- 
dence of  said  Flanders  ;  and  that  the  grand 
jury  passed  upon  no  other.  Overruled,  and 
•exception.  The  defendant  requested  the  court 
to  direct  an  acquittal  on  all  the  counts  except 
the  last.  Refused,  and  exception.  The  court 
charged  the  jury  that  they  had  nothing  to  do 
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with  the  question  whether  the  offenses  proved 
before  them  were  the  same  as  those  passed 
upon  by  the  grand  jury;  and  the  court  refused 
to  charge  in  any  other  way.  The  court  also 
refused  to  charge  that  the  jury  was  bound  to 
acquit  the  defendant  on  all  the  counts  but  the 
last.  Upon  all  of  these  points  the  defendant 
excepted.  The  defendant  was  convicted,  and 
the  case  came  here  by  certiorari. 

*Mr.  J.  H.  Martindale,  for  de-  [*135 
fendant,  cited  17  Wend.,  475;  1  Chit.  Cr.  L., 
319,  320;  Cowen  &  H.  Notes  to  Phil.,  1575;  1 
Denio,  574. 

Mr.  'C.  Tracy,  for  the  people,  cited  Selwyn 
If.  P.,  by  Wheaton,  1091;  1  Phil.  Ev.,  288;  2 
R.  S.,  724,  sec.  31:  Roscoe,  Cr.  Ev.,  150;  Cow- 
en  &  H.  Notes  to  Phil.,  749. 

By  the  Court,  Bronson.  Ch.  J.  Grand  ju- 
rors are  sworn  to  secrecy  ;  and,  as  a  general 
rule,  what  takes  place  before  them  is  privi- 
leged from  disclosure.  The  clerk  of  the  grand 
jury  cannot  be  compelled  to  reveal  the  pro- 
ceedings before  them  ;  Vin.  Abr.,  Evidence, 
B,  a,  pi.  5.  nor  can  the  county  attorney. 
McLellan  v.  Richardson,  13  Me. ,  82.  And  in 
Mass,  it  ha»  been  held,  that  the  attorney  for 
the  Commonwealth  cannot  be  called  to  disclose 
what  passed  in  the  grand  jury  room.  Com.  v. 
Tilden,  2  Stark.  Ev.,  324,  n.  But,  in  an  action 
for  maliciously  indicting  the  plaintiff,  Ld. 
Kenyon  allowed  a  grand  juryman  to  be  asked 
whether  the  defendant  was  the  prosecutor  of 
the  indictment.  He  thought  such  a  disclosure 
did  not  infringe  upon  the  juryman's  oath. 
Sykes  v.  Dunbar,  2  Selw.  N.  P.,  1091,  ed.  of 
1839;  Roscoe,  Cr.  Ev.,  150,  ed.  of  1836.  The 
same  has  been  held  in  Pa.  Huidekoper  v.  Cot- 
ton, 3  Watts,  56.  In  this  State  members  of  the 
grand  jury  may  be  called  for  the  purpose  of 
showing  that  the  testimony  of  a  witness  exam- 
ined before  them  was  either  consistent  or  in- 
consistent with  the  testimony  which  he  gives 
on  the  trial  ;  and  also  for  the  purpose  of  in- 
dicting, or  trying  the  witness  for  perjury.  2 
R.  S.,  724,  sec.  31.  The  same  thing  had,  I 
know,  been  held  by  some  of  our  subordinate 
courts  of  criminal  jurisdiction,  before  the  stat- 
ute was  enacted.  There  is  nothing  in  requir- 
ing such  disclosures  which  is  calculated  to  re- 
strain freedom  of  deliberation  and  opinion 
among  the  grand  jurors,  or  to  overawe  them 
in  the  discharge  of  their  duty.  See,  McLellan 
v.  Richardson,  13  Me.,  86.  But  here,  the  evi- 
dence which  the  defendant  proposed  to  give 
could  amount  to  nothing  less  than  an  impeach- 
ment of  the  grand  jurors.  They  *had  [*  1 36 
found  a  bill  charging  the  defendant  with  five 
different  offenses  ;  and  the  substance  of  the 
offer  was,  to  show  that  only  one  offense  had 
been  proved  before  them.  It  cannot  be  prop- 
er to  allow  the  jurors  to  be  thus  assailed.  To 
permit  the  question  to  be  tried  over  again  in 
another  place,  whether  the  indicting  jurors 
had  sufficient  evidence,  or  any  evidence  to  war- 
rant their  finding,  would  be  plainly  contrary 
to  the  policy  of  the  law,  which,  in  everything 
that  may  affect  the  jurors  themselves,  has 
placed  the  seal  of  secrecy  upon  their  proceed- 
ings. 

There  is  a  further  objection  to  the  evidence 
which  the  defendant  wished  to  give.  The  in- 
dictment, when  presented  in  due  form  by  the 
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grand  jury,  and  filed  in  court,  is  a  record;  and 
like  other  records,  imports  absolute  verity.  It 
cannot  be  impeached  unless  it  be  done  upon 
motion,  by  showing  that  it  was  not  founded 
upon  sufficient  evidence,  or  that  there  was  any 
other  fault  or  irregularity  in  the  proceedings. 
It  can  neither  be  done  by  plea  averring  against 
the  record,  nor  by  evidence  on  the  trial.  In 
Low's  case,  4  Greenl.,  439,  the  grand  jurors 
were  allowed  to  testify  that,  they  acted  under  the 
mistaken  impression  that  it  was  sufficient  if  a 
majority  of  the  jurors  concurred  in  finding  the 
bill;  and  that  twelve  of  their  number  had  not  in 
fact  agreed  to  the  bill  in  question.  But  this 
was  not  on  a  trial  before  a  traverse  jury,  but 
on  a  motion  ;  and  the  court  fully  recognized 
the  distinction  between  attacking  a  record  in 
a  collateral  proceeding,  and  a  motion  to  set 
aside  or  amend  it.  So  long  as  the  record  re- 
mains, no  defect  in  the  evidence  upon  which 
it  was  founded,  nor  any  irregularity  in  the  pro- 
ceedings, however  great,  can  furnish  any  an- 
swer to  it.  But  when  the  ends  of  justice  re- 
quire it,  a  record  may  be  set  aside  on  motion  ; 
and  when  set  aside  that  is  an  end  to  it. 

If  the  defendant,  instead  of  pleading  and 
going  to  trial  on  the  indictment,  had  moved  to 
quash  or  set  it  aside,  or  to  strike  out  the  first 
four  counts,  it  is  possible  that  the  motion 
would  have  been  granted.  But  that  is  a  ques- 
tion on  which  I  do  not  intend  to  express  any 
opinion.  On  the  trial,  neither  the  court  nor 
the  jury  could  have  anything  to  do  with  the 
proceedings  in  the  grand  jury  room.  Their 
137*]  only  office  was  to  inquire  *whether  the 
defendant  was  guilty  of  the  offenses  laid  to  his 
charge. 

This  disposes  of  all  the  questions  made  on 
the  argument  except  the  objection  to  allowing 
proof  that  the  defendant  kept  a  bar  with  bottles 
in  it.  This  was  after  evidence  had  been  given 
that  the  defendant  kept  a  public  house.  It 
would  be  strange,  indeed,  that  a  man  may  be 
convicted  of  murder  upon  circumstantial  evi 
dence  ;  and  yet  the  same  kind  of  evidence  may 
not  be  given  when  the  trial  is  for  selling  spir- 
ituous liquor  without  a  license.  There  is  noth- 
ing in  the  objection. 

New  trial  denied. 

Grand  jury— Generally,  what  takes  place  before, 
cannot  be  disclosed.  2  Blatchf ..  465,  466. 

Indictment— Is  a  record— Impeachment  of.  Distin- 
guished—47  How.  Pr.,  247. 

Cited  in— 45  How.  Pr.,  315 ;  2  Blatchf.,  465,  466. 

Indictment  found  without  evidence  or  upon  insuffi- 
cient evidence— Motion  to  set  aside.  Reviewed— 1 
Abb.  Pr.,  271. 

Cited  in-83  N.  Y.,  422 ;  60  How.  Pr.,  42. 

Excise  law — Evidence  admissible  on  part  of  pros- 
ecution. Cited  in— 50  N.  Y.,  319 ;  3  Barb.,  554 ;  14  N. 
W.  Rep.,  152. 


THE  PEOPLE,  ex  rel.  POST, 
FLEMING.  Sheriff  of  TIOGA. 

Sales  under  Successive  Liens — Statute — Redemp- 
tion by  Senior  Judgment  Creditor — Assignment 
of  Judgment  by  Administrator — Sufficiency  of 
— Evidence  of  Appointment  of  Administrator 
— Mandamus  to  Sheriff  to  Compel  Conveyance. 

Under  the  Statute  relating  to  the  Redemption  of 
Lands,  a  senior  judgment  creditor  may  acquire  the 
interest  of  the  purchaser  on  a  sale  upon  a  junior 
judgment. 

And  where  there  were  five  judgments  which  were 
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successive  liens  against  the  same  defendant,  and  his- 
land  was  sold  on  executions  on  the  first,  second  and 
fourth,  for  a  sum  sufficient  to  pay  the  first  two  and 
a  part  of  the  fourth  judgment,  and  the  respective 
creditors  in  the  third  and  fifth  judgments,  in  order 
to  acquire  the  title  of  the  purchaser,  each  delivered 
the  proper  papers  and  paid  the  amount  with  interest 
of  his  bid,  but  neither  paid  the  other's  judgment ; 
held,  that  the  creditor  in  the  third  judgment  was. 
entitled  to  the  conveyance. 

A  creditor  having  two  judgments,  which  are  suc- 
cessive liens,  may  cause  a  sale  to  be  made  on  the 
junior  one  ;  and  is  then  entitled  to  acquire  the  right 
of  the  purchaser  by  virtue  of  his  other  judgment, 
in  preference  to  a  creditor  whose  judgment  is  junior 
to  both. 

An  assignment  of  a  judgment  by  an  administrator 
of  the  plaintiff  is  as  effectual  under  the  statute  for 
the  redemption  of  lands,  as  though  executed  by  the 
plaintiff  while  living. 

The  death  of  the  intestate  and  the  appointment  of 
an  administrator  may  be  shown  by  an  affidavit  pre- 
sented with  the  other  papers,  without  producing  the 
letters  of  administration. 

Whether  the  actual  existence  of  such  facts  would 
not  render  the  proceeding  regular  without  present- 
ing any  proof  of  them.  Qucere.  Per  Bronson,  Ch.  J. 

An  assignment  of  a  judgment  is  sufficient,  if  it 
state  correctly  the  title  of  the  suit,  though  the  time 
when  and  the  court  in  which  it  was  rendered  be 
omitted. 

Where  there  is  no  subscribing  witness  to  the  as- 
signment of  a  judgment,  on  which  *the  right  [*138 
of  a  purchaser  of  land  on  execution  is  sought  to  be 
acquired,  the  affidavit  of  its  execution  may  be  made 
by  any  person  who  saw  it  executed  and  delivered. 
Such  person  is  a  witness  to  the  assignment  within 
the  meaning  of  the  statute. 

And  where  there  is  a  subscribing  witness,  the  affi- 
davit of  one  acting  in  the  matter  as  agent  of  the 
creditor,  swearing  directly  to  such  agency,  and  that 
he  saw  the  instrument  executed  and  delivered  is 
sufficient— being  equivalent  to  the  affidavit  of  the 
creditor  himself.  Semble.  Per  Bronson,  Ch.  J. 

A  mandamus  to  the  sheriff  to  compel  a  conveyance 
to  the  party  entitled  thereto  as  a  purchasing  cred- 
itor will  be  awarded,  though  it  appear  that  one  has 
already  been  given  to  another  creditor  claiming  in 
the  same  character,  who  has  sold  and  conveyed  the 
premises  to  a  bona  fide  purchaser. 

Citations— 2  R.  S.,  313,  sees.  51,  55,  58,  60 ;  4  Hill,  544  ; 
4  Cow.,  133 ;  7  Cow..  540 ;  1  Den.,  662  ;  7  Hill,  177. 

T)  EDEMPTION  of  lands  sold  on  execution. 
JX  There  were  seven  judgments  against 
Daniel  Hart  and  others,  which  were  docketed 
in  the  following  order  :  1,  in  favor  of  Burnharn; 
2,  in  favor  of  Dana  ;  3,  in  favor  of  Biddle  ;  4, 
in  favor  of  the  same  ;  5,  6  and  7,  in  favor  of 
the  Bank  of  Ithaca.  Executions  were  issued 
upon  the  judgments  1,  2  and  4,  and  the  land* 
were  sold  by  the  sheriff  on  the  15th  of  January, 
1842,  to  Isaac  S.  Kellum.  From  the  proceeds 
of  the  sale  the  Burnham  and  Dana  judgments 
(1,  2)  were  satisfied  ;  and  the  sum  of  $575  was 
applied  on  the  Biddle  judgment  (4),  leaving  a 
balance  of  more  than  $3,000  still  due  on  that 
judgment. 

On  the  loth  of  April,  1843,  the  relator,  by 
his  agent,  applied  to  the  sheriff  for  the  purpose 
of  acquiring  the  title  of  the  original  purchaser. 
The  agent  presented  to  the  sheriff  copies  of  the 
dockets  of  the  two  Biddle  judgments  (3,  4), 
with  an  affidavit  of  the  amount  due  on  them 
respectively.  The  agent  also  made  and  pre- 
sented to  the  sheriff  an  affidavit  containing  the 
copy  of  an  assignment  of  each  of  the  Biddle 
judgments  to  the  relator,  by"  Henry  Drinker, 
administrator  of  estate  of  James  C.  Biddle  de- 
ceased ;  "  and  by  the  affidavit  the  agent  testified 
in  relation  to  each  of  the  assignments,  "that 
the  said  Henry  Drinker  was,  at  the  time  of  exe- 
cuting the  said  assignment,  and  now  is,  sole 
administrator  of  the  said  James  C.  Biddle,  the 
plaintiff  in  the  said  judgment,  who  is  deceased; 
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and  that  this  deponent  saw  the  said  Henry 
Drinker  execute  and  deliver  the  said  assign- 
ment above  copied,  and  was  a  witness  thereto." 
There  was  no  subscribing  witness  to  either  of 
139*]  the  assignments.  The  *agent  paid  the 
proper  sum  to  the  sheriff  for  the  purpose  of 
acquiring  the  title  of  the  original  purchaser. 

On  the  same  day,  the  Bank  of  Ithaca  pre- 
sented the  proper  papers,  and  paid  the  neces- 
sary sum  to  the  sheriff,  for  the  purpose  of  ac- 
quiring the  rights  of  the  original  purchaser. 
But  the  bank  paid  nothing  by  way  of  purchas- 
ing from  the  relator.  Juue  9,  1843,  the  sheriff 
gave  a  deed  to  the  bank  ;  and  between  that 
time  and  the  January  following,  when  the 
mandamus  issued,  the  bank  sold  the  lands  to 
•bonafide  purchasers.  The  mandamus  requires 
the  sheriff  to  execute  a  deed  to  the  relator,  or 
show  cause,  etc.  The  relator  demurred  to  the 
return,  and  the  defendant  joined  in  demurrer. 

Messrs.  George  Sidney  Camp  and  M.  T. 
Reynolds,  for  the  relator. 

Mr.  B.  D.  Noxon,  for  the  sheriff. 

By  the  Court,  Bronson,  Ch.  J.  As  the  lands 
were  sold  by  the  sheriff  on  an  execution  upon 
one  of  the  Biddle  judgments,  as  well  as  upon 
theBurnham  and  Dana  judgments,  the  relator 
could  not  use  that  judgment,  although  a  large 
balance  remained  due  upon  it,  for  the  purpose 
of  acquiring  the  title  of  the  original,  or  any 
subsequent  purchaser.  2  R.  S. ,  873,  sec.  58 ; 
Ex parte Paddock,  4  Hill,  544  ;  Exparte  Stevens, 
4  Cow.,  133.  But  the  relator  also  owned  the 
other  Biddle  judgment,  on  which  no  execution 
had  been  issued  ;  und  the  papers  left  with  the 
sheriff  were  so  prepared  as  to  show  the  relator's 
rights  under  each,  as  well  as  both  of  the  judg- 
ments. 

The  first  Biddle  judgment  (No.  3)  was  senior 
to  the  second  (No.  4),  on  which  the  sale  was 
made  by  the  sheriff ;  and  it  is  insisted,  that  a 
creditor  having  a  lien  which  is  senior  to  the  one 
on  which  the  sale  was  made,  has  110  right  to 
acquire  the  title  of  the  original  purchaser.  But 
the  language  of  the  statute  is  broad  enough  to 
cover  the  case.  The  substance  of  the  provision 
is,  that  any  creditor,  having  a  judgment  ren- 
dered at  any  time,  before  the  expiration  of  fif- 
teen months  from  the  time  of  the  sale,  may  ac- 
quire the  rights  of  the  original  purchaser.  Sec. 
14O*J  *51.  And  the  point  was  adjudged  in 
Ex  parte  Peru  Iron  Company,  7  Cow.,  540,  that 
a  senior  judgment  creditor  may  acquire  the 
title  of  the  original  purchaser  under  a  junior 
judgment.  We  are  asked  to  review  that  de- 
cision ;  and  a  case  has  been  put  by  way  of  il- 
lustrating the  injustice  which  may  follow  from 
that  doctrine.  There  are  three  judgments  of 
$1,000  each,  and  lands  of  the  value  of  $2,000 
are  sold,  on  the  youngest  judgment,  for  $500  ; 
then  the  owner  of  the  oldest  judgment  acquires 
the  title  of  the  purchaser  at  the  sheriff's  sale. 
If  the  owner  of  the  second,  or  middle  judg- 
ment, purchases  from  the  last  purchaser,  he 
must  re  imburse  that  purchaser  the  amount 
which  he  paid,  and  must  also  pay  him  the 
amount  of  his  judgment.  Sec.  55.  And  thus 
he  is  compelled  to  pay  $1,500  for  the  land, 
when  the  prior  lien  was  only  $1,000  ;  and  the 
lands  which  he  has  obtained  are  worth  only 
$500  beyond  the  amount  of  his  payments  ;  so 
that  he  has  secured  but  one  half  of  his  debt, 
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when,  if  the  several  liens  had  been  preserved  in 
their  proper  order,  he  would  have  secured  the 
whole.  But  the  answer  to  all  this  is,  that  the 
owner  of  the  middle  judgment  may  disregard 
all  that  has  been  done  under  the  one  which  is 
junior,  and  sell  on  his  own  judgment.  That 
will  defeat  the  prior  sale,  and  drive  the  senior 
judgment  creditor  to  the  necessity  of  selling  on 
his  own  judgment ;  and  thus  the  several  liens 
will  be  maintained  in  their  proper  order.  But 
as  the  owner  of  the  senior  judgment  would  in 
this  way  lose  what  he  paid  as  a  purchasing 
creditor,  he  would  not  be  likely  to  exercise  his 
privilege  of  purchasing  under  the  junior  judg- 
ment in  the  case  which  has  been  supposed. 

The  supposed  case  which  I  have  been  an- 
swering is  not  of  much  importance  on  the 
present  occasion;  for  neither  of  the  judgments 
of  the  Bank  of  Ithaca  comes  between  the  judg- 
ment on  which  the  sheriff  sold,  and  the  one 
under  which  the  relator  purchased.  The  bank 
could  exercise  its  right  to  purchase  without  be- 
ing obliged  to  pay  anything  beyond  the  liens 
which  were  prior  to  its  own  judgments.  It  is 
evident,  therefore,  that  no  injury  can  be  done 
by  allowing  the  relator  to  purchase  under  a 
judgment  which  is  senior  to  the  one  on  which 
the  sheriff  sold. 

The  question  has  thus  far  been  considered 
as  though  the  *sale  by  the  sheriff  had  [*  1 4 1 
been  on  the  Biddle  judgment  alone;  but  it  was 
also  made  upon  the  Burnham  and  Dana  judg- 
ments, which  were  senior  to  all  the  rest ;  and 
there  can  be  no  doubt  but  that  the  relator  had 
the  right  to  acquire  the  title  of  the  original 
purchaser  under  those  judgments. 

It  has  been  further  urged  against  the  relator, 
that  after  selling  under  his  junior  judgment, 
he  could  not  assert  the  lien  of  the  senior  one. 
But  under  our  system,  lands  are  always  sold 
subject  to  the  prior  liens;  and  it  can  make  no 
difference  in  principle  whether  those  liens  are 
owned  by  the  execution  creditor,  or  by  third 
persons.  A  creditor  who  has  several  judgments 
does  no  wrong  to  any  one  by  selling  under  that 
which  is  junior  to  the  rest.  It  is  known  to  the 
bidders,  and  to  all  others,  that  the  land  will  re- 
main subject  to  all  prior  liens. 

The  next  objection  is,  that  the  relator  did  not 
present  to  the  sheriff  an  assignment  of  the  judg- 
ments from  Biddle,  who  recovered  them,  to 
Drinker,  who  assigned  to  the  relator.  The 
answer  is,  that  Drinker  was  not  the  assignee, 
but  the  representative  of  Biddle.  He  assigned 
as  administrator;  and  the  facts  that  he  was  ad- 
ministrator, and  that  Biddle  was  dead,  were 
proved  by  the  affidavit  which  was  presented  to 
the  sheriff.  Although  the  statute  does  not,  in 
terms,  provide  that  such  facts  may  be  proved 
by  affidavit,  I  think  that  kind  of  proof  was 
sufficient  for  the  occasion.  Perhaps  it  was 
enough  that  Biddle  was,  in  fact,  dead,  and  that 
Drinker  was  administrator,  without  producing 
any  proof  of  those  facts.  The  statute  does  not 
require  it.  But  the  relator  took  the  prudent 
course  of  furnishing  prima  facie  evidence  of 
those  facts,  and  that  was  sufficient.  It  is  true 
that  the  letters  of  administration  might  have 
been  produced;  but  the  statute  has  not  required 
that  it  should  be  done;  and  if  the  letters  had 
been  produced,  they  would  not  have  proved 
the  death  of  Biddle;  nor  could  they  have  been 
properly  left  with  the  sheriff,  as  was  the 

525 


141 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1847 


affidavit,  for  the  information  of  other  cred- 
itors who  might  come  to  purchase. 

Each  of  the  assignments  from  the  adminis- 
trator to  the  relator  commences  with  the  title 
of  the  suit,  one  against  four,  and  the  other 
against  three  defendants,  and  then  transfers 
142*]  the  *judgment  to  the  relator;  but  with- 
out giving  any  particular  description  of  the 
judgment  as  to  amount,  or  the  time  when,  or 
the  court  in  which  it  was  recovered.  And  it  is 
said,  that  this  does  not  sufficiently  identify  the 
assigned  judgments  as  the  ones  under  which 
the  relator  applied  to  purchase.  But  there  is 
nothing  in  the  objection.  The  suits  mentioned 
in  the  assignment,  and  those  mentioned  in  the 
copy  dockets  left  with  the  sheriff  are  between 
the  same  parties;  and  there  is  no  proof  nor  pre- 
tense that  Biddle  ever  had  any  other  than  these 
two  judgments  against  the  same  defendants. 
In  the  absence  of  such  proof  the  presumption 
is,  that  the  judgments  assigned  are  identical 
with  those  used  before  the  sheriff. 

A  creditor  who  desires  to  acquire  the  title  of 
the  original  purchaser  must  present  a  true  copy 
of  all  the  assignments  of  the  judgment  under 
which  he  claims,  "verified  by  his  affidavit  or 
by  the  affidavit  of  some  witness  to  such  assign- 
ments." Sec.  60.  In  this  case  the  affidavit  was 
made  by  Kellum,  who  swore  that  he  was  the 
agent  of  the  relator;  and  he  transacted  the 
business  as  such  agent.  He  swore  that  he  saw 
Drinker  execute  and  deliver  each  of  the  assign- 
ments, and  was  a  witness  thereto.  I  am  strong- 
ly inclined  to  the  opinion  that  this  would  have 
been  sufficient,  even  though  there  had  been 
subscribing  witnesses  to  the  assignments — that 
the  affidavit  of  the  creditor's  agent,  when  he 
has  equal  means  of  knowledge,  is  the  affidavit 
of  (he  creditor  within  the  meaning  of  the  stat- 
ute. The  reasoning  which  would  deny  this 
must  go  far  to  show  that  the  creditor  cannot 
act  by  an  agent  or  attorney  in  any  part  of  the 
business,  but  must  act  in  person;  for  the  same 
section  says  "he  shall  present"  all  the  necessa- 
ry papers.  The  statute  does  not  require  the 
best  evidence  ;  for  the  interested  creditor  may 
swear  himself,  instead  of  producing  the  sub- 
scribing witness.  There  is  nothing,  therefore, 
in  the  nature  of  the  case  which  should  exclude 
the  agent,  where  he  is  able  to  speak  positively 
to  the  execution  of  the  assignment. 

But  however  this  may  be  as  a  general  rule, 
hero  there  was  no  subscribing  witness  to  either 
of  the  assignments;  and  the  affidavit  might  be 
made  by  any  person  who  could  swear,  as  Kel- 
143*]  lum  *did,  that  he  saw  the  instrument 
executed  and  delivered  ;  he  was  a  witness  to 
the  assignment  within  the  meaning  of  the  stat- 
ute. The  statute  does  not  say  a  subscribing 
witness,  but  "some  witness."  And  when  there 
is  no  subscribing  witness,  any  person  who  act- 
ually saw  the  instrument  executed, is  a  witness 
to  it,  within  the  meaning  of  the  statute.  In  Ex 
parte  Aldrich,  1  Den.,  662,  there  were  two  sub- 
scribing witnesses  to  the  assignment;  and  the 
instrument  was  neither  proved  by  them,  nor 
by  the  creditor.  And  Coman,  who  described 
himself  asagent,  did  not  swear  that  he  was  the 
agent  of  the  creditor  ;  see.  Ex  parte  Bank  of 
Monroe,  7  Hill,  177;  nor  did  he  swear  that  he 
saw  the  instrument  executed. 

1  have  assumed  that  the  bank  was  regular  in 
all  that  it  did  for  the  purpose  of  acquiring  the 
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title  of  the  original  purchaser.  But  as  the  re- 
lator was  also  regular  in  his  proceedings,  and 
had  the  senior  judgment;  and  as  the  bank  did 
not  pay  that  judgment,  he,  and  not  the  bank, 
was  entitled  to  the  deed. 
The  only  remaining  argument  which  has  been 
used  against  the  relator  is,  that  the  bank  ob- 
tained a  deed  from  the  sheriff;  and  has  since 
sold  the  land  to  bonafide  purchasers.  That  is  a 
matter  with  which  the  sheriff  has  nothing  to 
do.  He  must  do  his  own  duty,  and  leave  the 
purchasers  from  the  bank  to  take  care  of  them- 
selves as  well  as  they  can.  The  relator  must 
have  a  deed  from  the  sheriff,  because  he  is  en- 
titled to  it;  and  because  that  is  the  only  way  in 
which  he  can  be  put  in  a  condition  to  try  titles 
with  the  bank,  or  with  anyone  else  who  may 
be  in  possession  of  the  land.  But  it  must  not 
be  inferred  from  this  mode  of  disposing  of  the 
argument,  that  I  entertain  the  opinion  that  a 
bona  fide  purchaser  from  the  bank  will  be  able 
to  defend  himself  against  the  relator's  title .  He 
will,  undoubtedly,  find  it  .necessary  to  resort  to 
the  covenants  in  his  deed. 

A  good  deal  was  said  on  the  argument  of 
this  case,  and  that  of  People  v.  Ransom,  decid- 
ed at  this  term,  upon  the  abstract  question 
whether  the  statute  of  redemptions  ought  to  re- 
ceive a  strict  or  liberal  construction.  Cases 
may  be  found  in  the  books  where  different 
judges  have  taken  different  sides  of  that  ques- 
tion; and  some  of  the  adjudications  have  gone 
far  enough  in  *both  directions.  But  I  [*  1 44 
am  not  aware  that  any  case  has  gone  so  far  in 
the  point  directly  and  necessarily  adjudged, 
that  it  ought  not  to  be  followed  when  the  same 
point  may  be  again  presented.  Judicial  decis- 
ions touching  rights  to  property  ought  not  to  be 
lightly  overturned.  In  relation  to  the  new 
points  which  may  arise — and  there  is  never 
likely  to  be  an  end  of  them  under  this  very  im- 
perfect law — it  cannot  be  very  profitable  to  dis- 
cuss the  abstract  question  whether  the  statute 
should  receive  a  strict  or  a  liberal  construction. 
I  think  it  should  receive  such  a  reasonable  con- 
struction as  is  best  calculated  to  carry  into  ef- 
fect the  end  which  the  Legislature  had  in  view. 
That  end  was,  to  make  the  land  bring  its  ut- 
most value,  by  means  of  an  auction  among  the 
creditors,  preserving  to  each  one  his  right  ac- 
cording to  the  seniority  of  his  lien.  The  mode 
of  conducting  the  auction,  so  far  as  it  has  been 
plainly  prescribed,  must  be  followed,  whether 
it  be  reasonable  or  unreasonable ;  unless  the 
party  who  has  the  right  to  insist  upon  perform- 
ance, chooses  to  dispense  with  it.  When  the 
meaning  of  the  statute  is  doubtful,  that  con- 
struction should  be  adopted  which  will  secure 
the  rights  of  all  the  creditors  according  to  the 
seniority  of  their  respective  liens,  and  keep  up 
the  auction  until  the  best  price  has  been  ob- 
tained. And  the  same  great  end  should  be 
steadily  kept  in  view,  in  disposing  of  all  ques- 
tions upon  which  the  statute  is  silent.  Follow- 
ing these  rules,  we  think  it  clear  that  the  rela- 
tor is  entitled  to  a  deed. 

Beardsley,  J.,  being  interested,  gave  no 
opinion. 

Judgment  for  the  relator.  (a) 

Affirmed— 2  N.  Y.,  484. 

Reviewed— 8  Minn.,  514,  515. 

Cited  in-4  N.  Y.,  561 ;  10  Barb.,  171 ;  29  Mich.,  139. 

(a)  See,  People  v.  Ransom,  post,  p.  145. 

DENIO  4. 


1847 


THE  PEOPLE  v.  RANSOM. 


145*]  *THE  PEOPLE,  ex  rel.  POST, 

v. 
RANSOM,  late  Sheriff  of  TIOGA. 

Assignment  of  S/wriff's  Certificate  of  Purchase — 
Rights  of  Assignees — Clerk's  Certificate  Au- 
thenticating Copy  Docket  of  Judgment —  Waiver 
of  Production  of  Proper  Papers— Effect  of— 
Duly  of  Sheriff  as  to  Papers — Mandamus. 

A  sheriff  cannot  be  compelled  to  convey  real  es- 
tate sold  by  him  on  execution  to  an  assignee  of  the 
certificate  of  sale,  until  the  assignment  has  been 
tiled,  according:  to  the  Act  of  1835.  Semble.  Per 
Brouson,  Ch.  J. 

A  junior  judgment  creditor,  who  pays  to  the  pur- 
chaser of  landsoldon  an  older  judgmentthe  amount 
of  his  bid  and  takes  an  assignment  of  the  sheriff's 
certificate,  stands  in  the  place  of  the  purchaser; 
and  the  interest  thus  acquired  may  be  purchased  by 
another  judgment  creditor  without  paying  any  part 
of  the  judgment  of  the  assignee  of  the  certificate. 

The  clerk's  certificate,  authenticating  a  copy  of 
the  docket  of  a  judgment  required  to  be  produced 
by  a  purchasing  creditor,  need  not  be  under  seal. 

Nor  need  it  state  that  the  copy  has  been  compared 
with  the  original,  etc.,  as  directed  in  respect  to  cer- 
tain copies  of  papers  by  2  R.  S.,  403,  sec.  59. 

Though  the  production  of  the  proper  papers  re- 
quired of  a  purchasing  creditor  may  be  waived  by 
the  purchaser  or  other  person  whose  right  is  sought 
to  be  acquired,  so  far  as  respects  himself,  yet  such 
waiver  will  not  affect  any  other  creditors  seeking 
to  purchase  the  same  premises. 

Therefore,  if  a  judgment  creditor  seek  to  acquire 
the  right  of  the  purchaser  of  land  sold  on  an  execu- 
tion, and  pay  the  money  required  to  the  purchaser, 
without  producing  the  proper  papers,  he  waiving 
their  production,  the  purchase  is  complete,  if  no 
other  creditor  desire  to  purchase;  but  any  other 
judgment  creditor  may  treat  the  proceeding  as  void, 
and  may  acquire  the  purchaser's  right  as  though 
nothing  had  taken  place. 

The  purchasing  creditor  must  deliver  the  requisite 
papers  to  the  same  party  to  whom  he  pays  the  mon- 
ey ;  and  he  cannot  make  the  payment  to  the  pur- 
chaser and  afterward  deliver  the  proper  papers  to 
the  sheriff.  It  is  the  official  duty  of  the  sheriff  to 
preserve  the  papers  left  with  him  by  a  purchasing 
creditor,  and  to  exhibit  them,  on  request,  to  any 
third  person  having  an  interest  in  the  matter. 

Citations-9  Wend.,  429 :  Laws,  1835.  p.  210 ;  7  Hill, 
91;  1  Den.,  239;  2  K.  S.,  373,  sec.  60;  403,  sec.  59;  2 
Hill,  51. 

~D  EDEMPTION  of  land  sold  on  execution. 
Xu  On  the  return  to  an  alternative  mandamus, 
the  case  was  substantially  as  follows:  Novem- 
ber 30,  1841,  the  lands  of  Samuel  Hart  were 
sold  by  the  defendant,  then  sheriff  of  Tioga, 
on  a  judgment  of  this  court  against  Hart  and 
others,  in  favor  of  John  Hollenback,  docketed 
in  1838.  Hollenback  became  the  purchaser 
for  $416.45,  and  received  the  sheriff's  certifi- 
cate. The  relator  was  the  assignee  of  two  judg- 
ments recovered  in  this  court  against  Hart  and 
others,  in  favor  of  James  C.  Biddle,  one  of 
which  was  docketed  January  8,  1840,  and  the 
other  January  10,  1840.  February  28,  1843, 
146*]  the  relator  went  *to  Hollenback,  the 
purchaser,  to  acquire  his  title;  he  paid  the  pur- 
chase money  with  interest,  and  took  an  as- 
signment of  the  sheriff's  certificate.  He  claims 
also  as  a  purchasing  creditor,  and  alleges  in 
the  mandamus  that  Hollenback  waived  the  ne- 
cessity for  presenting  the  papers  required  by 
law  to  entitle  him  to  purchase.  On  the  same 
day  the  relator  left  with  the  sheriff  a  copy  of 
the  assignment  of  the  certificate  of  sale,  and  a 
memorandum  of  the  two  judgments  which  he 
owned,  giving  the  title  of  the  causes,  the 
amount  recovered,  and  the  time  when,  together 
with  what  purported  to  be  a  copy  of  an  as- 
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signment  of  the  judgments  to  the  relator.  There 
was  no  proof  of  this  assignment,  nor  any  affi- 
davit of  the  amount  due,  nor  copy  of  the  dock- 
ets of  the  judgments.  No  notice  was  given  to 
the  sheriff  that  the  relator  claimed  as  a  pur- 
chasing creditor  from 'Hollenback. 

The  Bank  of  Ithaca  recovered  two  judg- 
ments against  Hart  and  others  in  this  court, 
both  of  which  were  docketed  November  16, 
1840.  February  28,  1843,  but  whether  before 
or  after  the  relator  had  been  to  Hollenback 
does  not  appear,  the  attorney  of  the  bank  went 
to  the  sheriff,  presented  certified  copies  of  the 
dockets  of  the  judgments,  and  an  affidavit  of 
the  true  sum  due  upon  each  of  the  judgments, 
and  paid  the  purchase  money  with  interest. 
This  was  done  for  the  purpose  of  acquiring 
the  title  of  the  purchaser.  On  the  first  of  March 
following,  the  sheriff  executed  a  deed  to  the 
bank,  and  the  bank  has  since  sold  and  con- 
veyed the  land  to  bona  fide  purchasers.  The 
writ  calls  on  the  sheriff  to  execute  a  deed  to 
the  relator,  or  show  cause,  etc.  The  relator 
demurred  specially  to  the  return,  and  the  sher- 
iff joined  in  demurrer. 

Messrs.  George  Sidney  Camp  and  M. 
T.  Reynolds,  for  the  relator. 

Mr.  B.  D.  Noxon.  for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  The  court 
has  not  been  disposed  to  favor  special  demurrers 
in  cases  of  this  kind ;  People  v.  New  York  C.  P. , 
9  Wend.,  429;  and  besides,  the  relator  in  this 
case,  could  gain  nothing  by  having  our  decis- 
ion *turn  upon  matters  of  form,  for  the  [*147 
papers  are  as  defective  on  his  side  as  they  are 
on  the  other.  I  shall,  therefore,  confine  my- 
self to  such  questions  as  touch  the  merits  of 
the  controversy. 

The  relator  claims  in  two  ways:  first,  under 
the  assignment  of  the  sheriff's  certificate  of 
sale;  and  second,  as  a  purchasing  creditor  un- 
der the  Bibble  judgments,  which  had  been  as- 
signed to  him. 

Against  the  relator's  claim  as  assignee  of  the 
sheriff's  certificate,  it  is  objected  that  he  has 
not  caused  the  assignment  to  be  filed  in  the 
clerk's  office  of  the  county,  pursuant  to  the 
Act  of  1835.  Stat.  1835,  p.  210.  It  is  very 
questionable  whether  the  sheriff  can  be  com- 
pelled to  convey  before  the  assignment  has 
been  filed ;  though  if  he  had  chosen  to  do  so, 
and  the  relator  was  the  only  creditor  in  the 
case,  the  want  of  filing  would  not  have  made 
the  deed  void.  Bk.  of  Vergennes  v.  Warren,  7 
Hill,  91 ;  and  see,  People  v.  Muzzy,  1  Den. ,  239. 
But  it  is  not  necessary  to  consider  the  objec- 
tion any  further  at  this  time;  for  if  the  assign- 
ment had  been  duly  filed  the  relator  ceuld  not 
succeed  upon  his  first  ground. 

As  assignee  of  the  sheriff's  certificate,  the  re- 
lator stood  in  the  place  of  Hollenback,  the 
original  purchaser;  and  if  the  proceedings  of 
the  Bank  of  Ithaca  under  its  judgments  were 
regular,  the  bank  has  acquired  all  the  rights 
of  the  original  purchaser,  and  of  everyone  else 
claiming  by  assignment  from  him.  The  only 
objection  which  has  been  suggested  to  the  pro- 
ceedings of  the  bank  is,  that  the  certified  copies 
of  the  dockets  of  the  bank  judgments,  which 
were  presented  to  the  sheriff,  were  not  under 
the  seal  of  the  court;  nor  did  the  clerk  certify 
that  he  had  compared  them  with  the  originals, 
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etc.,  as  is  directed  by  2  R.  S.,  403,  sec.  59. 
That  question  has  already  been  considered  and 
settled.  When  a  copy  of  the  docket  is  used 
for  this  purpose  a  seal  is  not  necessary,  nor 
need  the  clerk's  certificate  run  into  any  detail 
by  way  of  showing  that  a  copy  means  a  "com- 
pared" and  "correct"  copy;  and  that  a  copy 
means  a  copy,  and  not  a  mere  extract  or  abridg- 
ment of  the  original.  People  v.  Ransom,  2 
Hill,  51.  A  different  rule  would  overturn 
many  titles.  The  bank  acquired  the  rights  of 
148*]  the  *original  purchaser,  and  that  is  an 
end  of  the  relator's  claim  under  the  assignment 
of  the  sheriff's  certificate. 

This  brings  us  to  the  remaining  ground  on 
which  the  relator  proceeds.  As  the  Biddle 
judgments,  which  he  owned,  were  older  than 
those  recovered  by  the  bank,  if  his  proceedings 
were  regular  and  sufficient,  then  he,  instead  of 
the  bank,  acquired  the  rights  of  the  original 
purchaser,  and  the  sheriff  should  be  required 
to  give  him  a  deed. 

When  the  relator  went  to  Hollenback  with 
his  money,  he  should  have  presented  certified 
copies  of  the  dockets  of  the  judgments  under 
which  he  claims;  an  assignment  of  the  judg- 
ments to  himself,  verified  by  affidavit;  and  an 
affidavit  of  the  true  sum  due  on  the  judgments. 
2  R.  S.,  373,  sec.  60.  But  he  presented  no 
papers  whatever.  The  excuse  alleged  is,  that 
Hollenback  waived  the  necessity  of  producing 
them;  and  that  makes  the  principal  question  in 
the  cause.  It  is  already  settled  that  the  orig- 
inal, or  any  subsequent  purchaser,  may,  so  far 
as  he  is  himself  concerned,  waive  the  produc- 
tion of  papers,  or  the  performance  of  any  other 
condition  made  for  his  benefit.  Bk.  of  Ver- 
gennes  v.  Warren,  7  Hill,  91.  The  immediate 
parties  to  the  transaction  may  make  what  bar- 
gain they  please.  They  may  respectively  in- 
sist on  all  that  the  law  will  give  them;  or  they 
may  accept  of  less.  But  whether  they  can 
omit  anything  required  by  the  statute,  so  as  to 
affect  other  creditors  coming  to  purchase,  is  a 
very  different  question.  The  statute  provides 
that  every  creditor  intending  to  acquire  the 
rights  of  the  original  purchaser,  shall  furnish 
evidence  that  there  is  a  lien  upon  the  proper- 
ty, by  decree,  judgment,  or  mortgage,  and  that 
he  is  the  owner  of  the  lien.  In  addition  to  this 
there  must  be  an  affidavit  of  "the  true  sum 
due"  on  the  decree,  judgment  or  mortgage. 
These  provisions,  especially  the  last  one,  were 
made  for  the  benefit  of  any  other  creditor  who 
might  afterward  desire  to  purchase,  as  well  as 
tor  the  benefit  of  the  original  purchaser.  The 
true  amount  due  is  a  matter  of  no  importance 
to  the  original  purchaser;  for  if  anything, 
whether  more  or  less,  is  due,  the  right  of  the 
creditor  to  purchase  is  unquestionable.  But 
the  true  sum  due  is  a  very  important  fact  to 
149*]  the  creditor  *who  desires  to  become 
the  third  purchaser,  because  it  regulates  the 
amount  which  he  is  required  to  pay.  Hollen- 
back might,  for  himself,  dispense  with  the  pro- 
duction of  an  affidavit  or  any  other  paper;  and 
if  no  other  creditor  had  desired  to  purchase, 
the  relator  would  have  acquired  a  good  title. 
But  when  the  bank  went  to  purchase,  it  had  no 
evidence  that  the  relator  owned  the  judgments 
under  which  he  had  acted,  or  that  any  partic- 
ular sum  of  money  was  due  upon  them.  The 
officers  of  the  bank  could  not  know  whether 
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the  prior  liens  exceeded  the  value  of  the  prop- 
erty, nor  how  much  the  bank  must  pay  for 
the  purpose  of  becoming  a  purchaser.  If  the 
officers  of  the  bank  knew  anything  about  the 
relator's  proceedings,  they  had  a  right  to  dis- 
regard what  he  had  done;  and  whether  they 
knew  anything  about  it  or  not,  the  relator  ac- 
quired no  rights  sis  against  the  bank. 

It  is  said  that  this  very  imperfect  statute 
gives  third  persons  no  interest  in  the  papers 
which  the  purchasing  creditor  is  required  to 
furnish;  that  although  the  papers  must  be  pre- 
sented to,  and  left  with  the  sheriff,  or  other 
person  to  whom  the  money  is  paid,  sec.  60, 
neither  the  sheriff,  nor  such  other  person  is 
bound  to  keep  the  papers;  or  if  he  does  keep 
them, he  is  not  bound  to  exhibit  them  to  any  oth- 
er creditor.  It  is  true  that  the  statute  does  not, 
in  terms,  impose  any  such  obligation.  But  so 
far  as  the  sheriff  is  concerned,  there  can  be  no 
doubt  that  it  would  be  his  official  duty  to  pre- 
serve the  papers,  and  exhibit  them  to  any  third 
person  having  an  interest  in  the  matter.  And, 
although  the  original,  or  any  subsequent  pur- 
chaser with  whom  the  papers  may  be  left,  may 
be  under  no  legal  obligation  to  keep  them,  or 
to  exhibit  them  to  a  third  person,  yet  it  would 
be  his  duty  as  a  good  citizen  and  a  lover  of  jus- 
tice, to  preserve  the  papers,  and  allow  them  to 
be  used  by  any  person  having  an  interest  in  the 
matter.  We  see,  therefore,  that  the  statute, 
though  very  imperfect  in  its  details,  has  some 
tendency  to  secure  the  rights  of  every  creditor 
having  a  lien;  and  as  the  fault  of  the  law  is, 
that  it  has  not  sufficiently  guarded  the  rights 
of  third  persons,  we  ought  not  to  disregard  any 
of  its  *provisions  having  a  tendency,  [*15O 
though  buta  slight  one, to  preserve  those  rights. 

As  the  relator  went  to  the  original  purchaser, 
and  not  to  the  sheriff,  the  fact  that  he  after- 
wards left  papers  with  the  sheriff  was  of  no 
consequence.  They  should  have  been  left  with 
Hollenback, to  whom  the  money  was  paid;  and, 
besides,  the  papers  left  with  the  sheriff  were 
not  such  as  the  statute  requires. 

We  think  the  sheriff  was  right  in  conveying 
to  the  bank,  and  that  the  relator  is  not  entitled 
to  a  deed. 

Beardsley,  J.,  being  interested,  gave  no 
opinion. 
Judgment  for  defendant,  (a) 

Affirmed— 2  N.  Y.,  490. 

Affirming— 2  Hill,  51. 

Judgment  creditor  —  Redemption.  Cited  in  — 4 
Denio,  143 ;  10  Barb.,  171 ;  9  N.  W.  Rep.,  870. 

Clerk's  certificate  to  copy  of  docket— Sufficiency  of. 

Cited  in— 4  N.  Y.,  568 :  7  Lans.,  402. 

Production  of  papers— Time,  etc.,  of— Waiver.  Ex- 
plained—37  Cal.,  130. 

Cited  in-7  Lans.,  351 ;  10  Barb.,  172 ;  64  Barb.,  557 ; 
14  Abb.  N.  S.,  107. 

Also  cited  in— 3  Daly,  461 ;  29  Mich.,  139. 

(a)  See,  People  v.  Fleming,  ante,  p.  137. 


THE  PEOPLE  «.  HARRIS. 

The  place  of  trial  cannot  be  changed  in  a  criminal 
case  for  the  convenience  of  witnesses  or  parties, 
though  it  may  be  where  a  fair  and  impartial  trial 
cannot  be  had  in  the  proper  county. 

Citation— 2  R.  S..  733,  sec.  1. 

MESSRS.  N.  Hill,  Jr.,  and  J.  C.  Spencer, 
for  defendant,  moved  to  change  the  place 
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of  trial  from  the  City  and  County  of  N.  Y.  to 
the  County  of  Chenango,  or  some  adjoining 
county.  The  defehdant  was  indicted  in  the 
City  and  County  of  N.  Y.  for  forging,  and  for 
uttering  and  publishing  as  genuine,  knowing 
it  to  be  forged,  a  bill  of  exchange  purporting 
to  be  drawn  in  the  City  of  N.  Y.  by  Sidney 
Smith,  who  then  resided  in  that  city,  on  the 
house  of  Messrs.  R.  Clark  &  Co.  of  the  same 
place,  of  which  house  Smith  was  a  member. 
The  bill  was  for  $30,000,  and  was  payable  to 
Nancy  Harris,  who  was  the  wife  of  the  defend- 
ant, and  the  sister  of  Smith;  it  was  dated  July 
9,  1844,  and  payable  on  demand.  The  indict- 
ment had  been  removed  into  this  court  by  cer- 
tiorari.  The  defendant  swore  to  eighty  nine  ma- 
terial and  necessary  witnesses  residing  in  Che- 
151*]  nan  go  *and  the  neighboring  counties; 
and  to  the  probability  that  other  witnesses  in 
those  counties  would  be  found  necessary.  One 
of  his  witnesses  was  in  a  feeble  state  of  health, 
and  could  not,  it  was  said,  be  carried  to  N.  Y. 
Other  special  circumstances  were  stated;  and 
the  defendant  was  corroborated  by  the  affidavits 
of  his  counsel  as  to  the  materiality  of  the  wit- 
nesses; and  by  a  physician  as  to  the  witness  who 
was  sick.  The  defendant's  affidavit  also  tended 
to  show,  that  the  bill, if  a  forgery, must  have  been 
drawn  in  the  County  of  Chenango;  and  that 
the  only  offense,  if  any,  which  could  have  been 
committed  in  the  City  of  N.  Y.,  was  that  of 
uttering  and  publishing  the  bill  in  that  place, 
where  it  was  presented  for  payment. 

Mr.  Edward  Sandford,  on  behalf  of  the 
people,  read  affidavits  showing  that  Sidney 
Smith  had  been  a  merchant  in  the  City  of  N. 
Y.  for  many  years  prior  to  his  death,  which 
happened  soon  after  the  date  of  the  draft;  and 
that  there  were  seventy-nine  material  and  nec- 
essary witnesses  for  the  prosecution  residing  in 
that  cily.  Special  circumstances  were  stated 
tending  to  show  that  the  trial  ought  to  be  had 
in  the  City  of  N.  Y. 

The  following  cases  were  cited.  Rex  v.  Har- 
ris, 3  Burr..  1330;  5.  G.,  1  W.  Bl.,  378;  King 
v.  Tlie  Inh»b.  of  St.  Mary,  7  T.  R.,  731  ;  Peo 
pie  v.  Vermilyea,  7  Cow.,  108;  People  v.  Mather, 
3  Wend.,  434;  People  v.  Webb,  1  Hill,  179;  Peo- 
ple v.  Bodine,  1  Id.,  147;  1  Chit.  C.  L.,  177, 
494;  Hawk.  P.  C.,  B.  2,  ch.  25,  sec.  35,  Cur- 
wood's  ed.;  4  East,  210,  211;  Bowman  v.  Ely,  2 
Wend.,  250;  Messengers.  Holmes,  12  Id.,  203; 
1  T.  R.,  363;  2  Burr.,  863;  2  Str.,  874;  2  R.  S., 
733,  sees.  84,  1.  Several  cases  which  have  not 
been  reported  were  mentioned,  where  this 
court  had  changed  the  place  of  trial  upon  in- 
dictments. People  v.  Rector,  from  Albany  to 
Saratoga.  People  v.  Bodine,  from  Richmond  to 
N.  Y. ;  and  from  the  latter  County  to  Orange. 
People  v.  Biegler,  from  Monroe  to  Genesee. 

By  the  Court,  Bronson,  Gh.  J.  Crimes,  as 
to  the  place  of  accusation  and  trial,  are  local. 
152*J  The  public  prosecutor'  must  *sbow  an 
offense  committed  in  the  county  where  the  in- 
dictment was  found,  or  the  accused  will  be  en- 
titled to  an  acquittal.  The  venue  is  never 
changed;  but  when  the  indictment  has  been  re- 
moved into  this  court,  we  can,  in  a  proper  case, 
allow  a  suggestion  to  be  made  on  the  record, 
and  order  the  trial  to  be  had  in  a  different  coun- 
ty from  that  in  which  the  indictment  was 
found.  The  statute  says  this  may  be  done  in 


"special  cases;"  but  it  does  not  specify  what 
those  cases  are.  2  R.  S.,  733,  sec.  1.  We  must 
look,  therefore,  to  the  established  practice  of 
the  courts  on  this  subject;  which  is,  to  allow  a 
suggestion,  and  make  an  order,  when  it  clearly 
appears,  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  indictment 
was  found.  The  convenience  of  the  prosecutor, 
the  accused,  or  the  witnesses,  has  never  been 
allowed,  either  here  or  in  England,  as  a  ground 
for  changing  the  place  of  trial  in  a  criminal 
case;  and  we  do  not  feel  ourselves  at  liberty  to 
make  such  a  precedent.  The  statute  has  "not 
introduced  a  new  rule.  The  practice  has  been 
the  same  since  1830  that  it  was  before  that  time. 

If  this  were  a  civil  suit.it  would  not  be  a  very 
strong  case  for  a  change  of  venue.  The  num- 
ber of  witnesses  mentioned  in  the  affidavits  on 
the  part  of  the  prosecution  is  nearly  equal  to 
the  number  mentioned  by  the  defendant;  and 
from  the  nature  of  the  case  it  is  highly  prob- 
able that  there  are  more  material  and  necessary 
witnesses  in  N.  Y.  than  there  are  in  Chenango 
and  the  adjoining  counties.  Mr.  Smith,  whose 
name  is  said  to  have  been  forged,  is  dead;  and 
the  principal  question  on  the  trial  will  be  upon 
his  handwriting.  That  must  be  better  known 
in  N.  Y.,  where  he  resided  and  did  business 
for  many  years  immediately  preceding  his 
death,  than  it  can  be  in  Chenango,  where  he  had 
not  resided,  and  had  only  visited  occasionally, 
since  the  time  of  his  boyhood.  But  we  put  the 
decision  upon  the  broader  ground,  that  the 
place  of  trial  cannot  be  changed  in  a  criminal 
case,  for  the  convenience  of  either  witnesses  or 
parties;  and  there  is  no  reason  to  suppose  that 
a  fair  and  impartial  trial  cannot  be  had  in  the 
City  and  County  of  N.  Y. 

Motion  denied. 


*THE  PEOPLE  «.  PARISH.  [*153 

Trial — Acts  or  Declarations  of  Supposed  Agent 
or  Joint  Conspirator — Inadmissible  in  Evi- 
dence until  Proof  of  Agency  or  Combination 
Given — Error  in  Admission  of  Evidence,  how 
Cured — Indictment  for  False  Pretenses. 

The  acts  or  declarations  of  a  supposed  agent  or 
joint  conspirator  cannot  be  received  in  evidence  un- 
til proof  has  been  first  given  to  establish  the  agency 
or  combination. 

In  such  cases  the  order  of  producing  the  evidence 
is  not  a  matter  of  discretion.  Semble.  Per  Bronson, 
Ch.J. 

Therefore,  where  the  prosecution  seeks  to  prove 
false  pretenses  made  to  the  prosecutor  by  a  third 
person  by  the  procurement  of  the  defendant,  it 
must  be  first  shown  that  the  defendant  instigated 
such  person  to  make  them.  Per  Bronson.  Ch.  J. 

An  error  committed  by  the  admission  of  incom- 
petent evidence  in  a  court  of  record  against  an  ob- 
3ection  by  the  opposite  party,  is  cured  and  an  excep- 
tion thereto  rendered  nugatory,  by  a  subsequent 
direction  to  the  jury  to  disregard  such  evidence. 


DEMO  4. 


N.  Y.  R.,  17. 


NOTE.— New  trial— Error  in  the  admission  of  evi- 
dence—Whether cured  by  instructing  the  jury  to  dis- 
regard it. 

Although  the  judge  retracts  his  ruling  admitting 
incompetent  evidence,  and  directs  the  jury  to  disre- 
gard such  evidence,  yet,  if  it  appears  probable  that 
it  influenced  the  verdict,  a  new  trial  should  be 
granted.  When  illegal  evidence,  properly  excepted 
to,  has  been  received  during  a  trial,  it  must  be 
shown  that  the  verdict  was  not  affected  by  it,  or  the 
judgment  will  be  reversed.  If  the  evidence  may 
nave  affected  the  verdict,  the  error  cannot  be  disre- 
garded. It  does  not  follow  that  impressions  thus 
obtained  will  have  no  effect  on  the  jury,  although 
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The  rule  is  otherwise  In  justices'  courts,  for  spe- 
cial reasons  applicable  to  those  courts.  Per  Bron- 

w'here  an  indictment  for  cheating  by  false  pre- 
tenses, alleged  that  the  defendant  had  falsely  repre- 
sented one  Miner,  of  the  Town  of  Pike,  to  be  re- 
sponsible for  a  sum  of  money,  and  the  public  prose- 
cutor was  allowed  to  ask  a  witness  examined  on  his 
part  this  question,  though  objected  to  as  leading : 
r'  Had  Miner  absconded  from  Pike  in  July,  1842? 
Held,  that  the  question  was  improper  for  the  rea- 
son stated  in  the  objection. 

An  indictment  for  false  pretenses  need  not  state 
all  the  property  which  the  defendant  obtained  by 
the  false  pretenses  set  forth. 

Citations— 6  Hill,  292 ;  10  Johns.,  128 ;  13  Johns., 
350;  15  Johns.,  239 ;  2  Cow..  436. 

pERTIORARI  to  Wayne  Oyer  and  Termi- 
\J  ner, where  the  defendant  was  convicted  in 
September,  1845,  of  having  obtained  the  prop- 
erty of  Rice  and  Ladue  by  false  pretenses.  The 
substance  of  the  charge  was,  that  Rice  owned 
a  farm  of  72  acres  of  land  in  Potter,  Yates  Co.; 
and  Ladue  owned  220  acres  of  land  in  the 
State  of  Michigan.  In  October,  1842,  a  nego- 
tiation was  opened  between  Rice  and  Ladue  on 
the  one  part,  and  the  defendant  of  the  other 
part,  for  the  sale  and  purchase  of  those  lands; 
and  the  defendant  proposed  to  purchase,  and 
pay  for  the  same  by  assigning  to  Rice  and  La- 
due  two  bonds  and  mortgages — one  bond  and 
mortgage  executed  by  John  M.  Miner,  dated 
July  1, 1842,on  certain  lands  in  Eagle,  Allegha- 
ny  Co.,  conditioned  for  the  payment  of  $2,447: 
the  other  bond  and  mortgage  executed  by  Ed- 
mund Barber,  dated  June  7,  1842,  on  certain 
lands  in  Summerhill,  CayugaCo.,  conditioned 
for  the  payment  of  $3,500.  On  this  mortgage 
there  was  indorsed  on  the  day  of  its  date, 
$1.000.  Rice  and  Ladue  knew  nothing  of  the 
154*]  *obligors,  nor  of  the  mortgaged  prem- 
ises. And  the  defendant,  with  intent  to  cheat 
and  defraud,  etc.,  made  false  pretenses  and 
representations  in  relation  to  the  responsibil 
ity  of  the  obligors  in  the  bonds. and  in  relation 
to  the  description, state  of  improvement.and  val- 
ue of  the  lands  mortgaged.  It  was  also  charged 
that  he  procured  one  Hadden  to  make  false  rep- 
resentations on  the  same  subject  to  Rice  and 
Ladue  with  the  like  intent.  By  which  means 
Rice  and  Ladue  were  induced  to,  and  did  sign 
the  deeds,  and  sell  and  convey  the  said  lands 
in  Potter  and  Michigan  to  the  defendant.  The 
falsity  of  the  pretenses  was  then  alleged. 

On  the  trial  the  district  attorney,'  among 
other  things,  proposed  to  show  what  represen- 
tations were  made  to  Rice  and  Ladue,  by  Had- 
den. The  defendant  objected  to  this  evidence, 
until  it  should  be  first  shown  that  he  had  in- 
duced Hadden  to  make  the  representations. 
The  court  overruled  the  objection;  and  the 
witness  stated  what  Hadden  had  said  to  Rice 
and  Ladue,  while  the  negotiation  was  pending. 
The  defendant  excepted.  The  court  after- 


wards charged  the  jury,  that  the  declarations 
of  Hadden  must  be  Jaid  out  of  the  case,  as  he 
had  not  been  produced  to  show  that  he  was 
induced  by  the  defendant  to  make  the  declara- 
tions; they  having  been  received  on  the  state- 
ment of  the  district  attorney  that  he  expected 
in  the  course  of  the  trial  to  produce  Hadden  to 
make  such  proof. 

The  district  attorney  called  Marvin  Trail  as 
a  witness,  and  put  to  him  the  following  ques- 
tion in  relation  to  Miner,  one  of  the  mortgagors: 
"Had  Miner  absconded  from  Pike  in  July, 
1842  ?"  The  defendant  objected  to  the  ques- 
tion as  leading,  irrelevant,  etc.  The  court 
overruled  the  objection;  and  the  witness  an- 
swered: "  I  knew  he  went  away  one  day  be- 
fore October,  1842;  he  was  a  trading,  traffick- 
ing man;  sometimes  he  had  property,  and  some- 
times not." 

The  district  attorney  was  allowed,  the  de- 
fendant objecting,  to  prove  a  judgment  in  a 
justice's  court  against  Miner  in  the  spring  of 
1842,  and  an  execution  upon  it,  returned  nulla 
bona.  He  was  also  allowed  to  prove  by  a  con- 
stable, that  he  had  several  executions  against 
Miner  about  the  same  time.  Also  *that  [*  1 55 
the  defendant  had  said  in  July,  1842,  that 
Miner  had  run  away. 

The  district  attorney  asked  the  defendant's 
brother,  who  was  a  witness  for  the  defendant, 
the  following  question:  "What  did  Barbour 
give  your  brother  for  the  land  ?"  The  court 
overruled  the  defendant's  objection  to  the 
question;  and  the  witness  answered,  that  he 
gave  over  $3,000;  that  he  paid  $1,000  in  Michi- 
gan land  and  a  horse  and  harness,  which  was 
indorsed  on  the  mortgage.  There  was  such  an 
indorsement  on  the  Barbour  mortgage  at  the 
time  of  the  trade. 

After  the  district  attorney  had  rested,  and 
the  defendant  had  given  evidence,  the  district 
attorney  was  allowed  to  re  examine  one  of  his 
witnesses,  by  way  of  answer  to  the  defendant's 
evidence.  The  district  attorney  was  also  al- 
lowed to  call  a  new  witness  by  way  of  reply  to 
the  defendant's  evidence. 

The  district  attorney  was  also  allowed  to 
prove  a  conversation  between  the  defendant 
and  one  Furman,  about  the  bonds  and  mort- 
gages, a  short  time  before  they  were  trans- 
ferred to  Rice  and  Ladue;  and  what  Furman 
then  said  about  the  mortgages  in  the  defend- 
ant's presence.  The  answer  of  the  witness  was, 
Furman  said  the  mortgages  were  good,  and  he 
would  not  be  afraid  to  take  them. 

In  making  the  trade,  there  was  a  balance  of 
$600  going  to  the  defendant.  Rice  and  Ladue 
gave  the  defendant  their  note  for  $100,  and  the 
defendant  reserved,  verbally,  $500  out  of  the 
payments  which  might  be  made  on  the  mort- 
gages. As  these  facts  were  not  mentioned  in 
the  indictment,  the  defendant  insisted  that 


the  judge  directs  them  to  disregard  the  evidence. 
Erben  v.  Lprillard,  19  N.  Y.,  299.  In  the  table  of 
cases  criticised  in  Abbott's  Digest  it  is  said  of  this 
case :  "  Neither  the  facts  nor  the  language  of  the 
opinion  authorize  the  position  that  where  a  verdict 
is  fully  warranted  by  proper  evidence  it  is,  never- 
theless, to  be  set  aside  by  reason  of  the  reception  of 
improper  testimony  which  was  subsequently  ex- 
cluded from  the  consideration  of  the  jury."  See 
Kerr  v.  Liverpool,  etc.,  Co..  12  Weekly  Dig.,  164; 
Mandeville  v.  Guernsey,  51  Barb.,  99 ;  Erben  v.  Lor- 
illard,  2  Keyes.  567;  Morris  v.Wadsworth,  17  Wend., 
103.  To  similar  effect  with  Erben  v.  Lorillard,  see 
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Wright  v.  Equitable  Life  Ass.  Society,  41  Super.  Ct., 
1 ;  Allen  v.  James,  7  Daly,  13.  See  State  v.  Meader. 
54  Vt.,  126,651 :  Cumins  v.  Leighton,  9  111.  App.,  186 ; 
Morford  v.  Peck,  46  Conn.,  380. 

In  Massachusetts  the  admission  of  improper  evi- 
dence, followed  by  instructions  to  disregard  it,  is- 
not  ground  for  new  trial  unless  there  is  reason  to 
believe  that  it  prejudiced  the  minds  of  the  jury. 
See  Smith  v.  Whiteman,  6  Allen,  562.  Such  is  prob- 
ably the  general  practice.  See  Herndon  v.  Hender- 
son, 41  Miss.,  584 ;  Remington  v.  Bailey,  13  Wis.,  332 ; 
Deerfleld  v.  Northwood,  10  N.  H.,  269;  Backus  v. 
Gallentine,  76  Ind.,  367. 
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there  was  a  fatal  variance.  But  the  court  over- 
ruled the  objection. 

On  all  of  these  points  the  defendant  except- 
ed.  And  he  also  excepted  to  the  charge  to  the 
jury.  The  jury  found  the  defendant  guilty, 
and  he  now  moves  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  T.  R.  Strong,  for  defendant. 

Mr.  J.  M.  Holly,  District  Atty.,  for  the 
people. 

156*]     *  By  the  Court,  Bronson,  Ch.  J.     It 

was  improper  to  give  in  evidence  the  represen- 
tations made  by  Hadden,  without  first  showing 
that  he  acted  by  the  procurement  of  the  de- 
fendant; and  the  exception  to  the  evidence 
would  have  been  fatal,  had  it  not  been  for  the 
instruction  subsequently  given  to  the  jury, 
that  the  declarations  of  Hadden  must  be  laid 
out  of  the  case.  I  think  that  cured  the  error. 
It  is,  undoubtedly  true,  as  a  general  rule,  that 
when  improper  evidence  has  been  admitted, 
the  objection  will  be  fatal  on  a  bill  of  excep- 
tions, although  we  cannot  see  that  it  probably 
affected  the  verdict.  Myers  v.  Malcolm,  6  Hill, 
292.  But  that  is  where  the  evidence  has  not 
only  been  received,  but  has  been  left  to  exert 
its  influence  upon  the  jury.  It  is  not  unusual 
for  a  judge  to  correct  an  error  into  which  he 
may  have  fallen  in  the  admission  of  evidence, 
by  striking  the  testimony  out  of  his  minutes, 
and  telling  the  jury  to  disregard  it.  When  that 
is  done,  the  exception  which  was  taken  when 
the  evidence  was  received  should  fall  to  the 
ground.  We  ought  not  to  presume  that  the 
jurors  disregarded  the  instructions  of  the  court, 
and  allowed  the  evidence  to  influence  their 
verdict.  But  the  defendant's  counsel  thinks  it 
settled,  that  the  error  was  not  cured  by  telling 
the  jury  to  lay  the  declarations  of  Hadden  out 
of- the  case.  Haswellv.  Bussing,  10  Johns.,  128; 
Penfield  v.  Carpender,  13  Id. ,  350;  Irvine  v. 
Cook,  15  Id.,  239;  Tuttle  v.  Hunt,  2  Cow.,  436. 
But  these  are  all  cases  from  justice's  courts, 
where  it  is  not  to  be  supposed  that  the  opin- 
ions of  the  presiding  officer  will  have  the  same 
controlling  influence  upon  the  jury,  as  will  the 
instructions  of  the  judge  who  presides  on 
trials  in  courts  of  record.  The  counsel  was 
unable  to  produce  any  case  where  the  same 
doctrine  had  been  held  in  relations  to  trials  in 
a  superior  court;  and  it  would  be  a  most  in- 
convenient rule,  and  one  which  would  rarely 
tend  to  the  advancement  of  justice,  to  hold  that 
a  mistake  in  the  admission  of  evidence  can 
only  be  corrected  by  discharging  the  jury,  and 
commencing  the  trial  de  now. 

Another  ground  has  been  suggested  for  get- 
ting rid  of  the  exception,  to  wit  :  that  it  only 
presents  a  question  upon  the  order  of  evidence, 
which,  as  a  general  rule.rests  in  the  discretion 
157*]  of  *lhe  judge.  But  I  doubt  whether 
it  is  within  the  discretion  of  the  judge  to  re- 
ceive in  evidence  the  acts  or  declarations  of  a 
supposed  agent  or  joint  conspirator,  before 
either  direct  or  presumptive  evidence  has  been 

fiven  to  establish  the  agency  or  combination. 
t  is  not,  however,  necessary  to  go  into  that 
question  at  this  time  ;  for  we  think  the  error 
was  cured  by  withdrawing  the  declarations  of 
Hadden  from  the  consideration  of  the  jury. 

The  question  put  to  Trail  was  a  leading  one; 
it  plainly  suggested  to  the  witness  the  answer 
DENIO  4. 


which  the  district  attorney  wished  to  get  from 
him.  But  the  question  worked  no  mischief  ; 
for  the  witness  did  not  give  the  desired  re- 
sponse. If  he  had  echoed  back  the  words  put 
into  his  mouth  by  the  form  of  the  question, 
the  exception  could  not  have  been  got  over. 
But  as  it  is,  I  think  the  exception  ought  not  to 
prevail. 

The  inquiry  was  not  irrelevant.  It  was  much 
to  the  purpose  to  show,  as  was  done  on  the 
trial,  that  Miner  had  absconded,  and  the  de- 
fendant knew  it  before  he  put  off  the  bonds 
and  mortgages  under  the  pretense,  among  oth- 
ers, that  Miner  was  responsible,  and  would 
meet  the  payments  promptly. 

Nor  do  I  see  any  good  objection  to  the  proof 
which  was  given,  that  there  were  judgments 
and  executions  against  Miner  about  the  time 
he  left  the  county  in  the  summer  of  1842.  This 
was  connected  with  evidence  that  he  had  ab- 
sconded, and  that  the  defendant  knew  it.  The 
fact  that  the  defendant  knew  it  was  proved  by 
his  own  declaration.  He  excepted  to  the  ad- 
mission of  that  evidence,  but  there  is  no  color 
for  saying  it  was  improper. 

It  was  not,  perhaps,  important  to  show  what 
Barbour  paid  for  the  land  which  he  mortgaged. 
But  the  answer  of  the  witness  was  altogether 
favorable  to  the  defendant.  It  tended  to  prove 
that  the  land  was  worth  more  than  the  amount 
which  remained  due  on  the  mortgage  at  the 
time  it  was  transferred  to  Rice  and  Ladue. 

It  was  clearly  within  the  discretion  of  the 
court  to  allow  the  district  attorney  to  re-ex- 
amine a  witness,  or  to  call  a  new  witness.after 
the  defendant  had  given  his  evidence  ;  espe- 
cially as  *it  was  all  done  by  way  of  re-  [*158 
ply  to  the  evidence  which  had  been  given  by 
the  defendant. 

What  the  defendant  had  said  to  Furman,or 
anyone  else,  about  the  bonds  and  mortgages, 
before  the  transfer  to  Rice  and  Ladue,  was 
clearly  good  evidence  against  himself.  And  it- 
was  also  proper  to  show  what  Purman  had  said 
on  the  same  subject  in  the  defendant's  presence. 
The  object  of  the  district  attorney  probably 
was,  to  show  that  the  defendant  had  learned 
from  Furman,  if  he  did  not  know  it  before, 
that  the  securities  were  not  good  ones.  Such 
evidence  would  have  been  quite  pertinent. 
But  the  district  attorney  failed  of  his  object ; 
for  the  answer  of  Furman  was  favorable  to  the 
defendant.  And  this  furnishes  a  further  rea- 
son why  the  exception  should  not  prevail. 

The  indictment  does  not  state  all  that  the  de- 
fendant obtained  by  his  false  pretenses.  It 
states  truly,  that  he  got  the  deeds  for  the  Pot- 
ter farm  and  the  Michigan  lands  ;  but  it  does 
not  add  that  he  also  got  the  note  of  Rice  and 
Ladue  for  $100,  besides  reserving  $500  out  of 
the  payments  which  might  be  received  on  the 
mortgages.  I  do  not  see  that  this  can  proper- 
ly be  called  a  variance.  It  is  enough  that  the 
defendant  obtained  some  valuable  thing  by  the 
fraud, which  thing  is  properly  described  in  the 
indictment.  Proof  that  he  obtained  something 
more,  does  not  make  a  variance. 

The  charge  was  substantially  correct,  and  we 
see  no  sufficient  ground  for  granting  a  new  trial. 

New  trial  denied. 

Distinguished— 83  N.Y.,  417;  38  Am.  Rep.,  459. 
Cited  in-66  N.  Y.,  568 :  88  N.Y.,  276 ;  5  Hun,  104 ;  20 
Barb.,  501 ;  52  Barb.,  365 ;  67  Barb.,  559. 
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159*]  *WORDEN  t>.  DODGE  ET  AL. 

Promissory  Notes — Requisites  of. 

To  make  a  written  agreement  to  pay  money,  a 
promissory  note,  it  must  be  payable  absolutely,  and 
at  all  events. 

Therefore,  a  promise,  in  writing,  to  pay  a  sum  of 
money  out  of  the  net  proceeds  of  ore  to  be  raised 
and  sold  from  a  certain  ore  bed,  is  not  a  promissory 
note. 

Citations— 3  Kent,  5th  ed.,  p.  74 ;  Smith,  Merc.  L., 
113, 116 ;  Story,  Prom.  N.,  sees.  1,  33-26 ;  Story,  Bills, 
sees.  46,  47 ;  Chit.  Bills,  10th  Am.  ed..  pp.  132-139. 

A  SSUMPSIT.  On  the  trial  the  plaintiff  gave 
J\.  in  evidence  an  agreement,  signed  by  the 
defendants,  bearing  date  October  12,  1839,  by 
which,  for  value  received,  they  jointly  and 
severally  promised  to  pay  to  the  plaintiff,  by 
his  name  or  order,  $250,  with  interest,  pay- 
able one  half  in  two  years  and  the  other  half 
in  three  years  from  the  day  of  said  agreement, 
'  •  out  of  the  net  proceeds,  after  paying  the 
costs  and  expenses  of  ore  to  be  raised  and  sold 
from  the  bed  on  the  lot  this  day  conveyed  by 
Edward  Madden  to  Edwin  Dodge,  which  bed 
is  to  be  opened  and  the  ore  disposed  of  as  soon 
as  conveniently  may  be." 

On  reading  the  agreement  the  plaintiff  rest- 
ed, and  the  defendants  moved  for  a  nonsuit, 
as  the  plaintiff  had  not  shown  that  the  defend- 
ants had  received  enough  from  the  ore  to  pay 
the  note,  nor  had  they  shown  any  default  or 
negligence  on  their  part.  The  judge  held  that 
the  plaintiff  could  not  recover  without  prov- 
ing that  the  defendants  had  received  funds 
from  the  ore  to  enable  them  to  pay,  or  had 
neglected  to  work  the  ore  bed,  and  directed  a 
nonsuit. 

The  plaintiff  excepted. 

Mr.  A.  B.  James,  for  plaintiff,  moved  to 
set  aside  the  nonsuit,  and  for  a  new  trial. 

Mr.  J.  A.  Spencer,  for  defendants. 

By  the  Court,  Beardsley,  J.  The  nonsuit 
was  proper.  A  promissory  note  must  be  pay- 
able absolutely,  and  not  upon  any  contingency 
as  to  time  or  event.  3  Kent,  5th  ed.,  p.  74  ; 
Smith,  Merc.  Law,  113,  116;  Story,  Prom.  N., 
16O*]  sees.  1,  22-26;  *Id.,  Bills  of  Exch., 
sees.,  46,  47;  Chit.,  Bills.  10th  Am.  ed.,  pp. 
132-139. 

This  was  not  such  an  engagement,  for  al- 
though the  promise  was  to  make  payments  at 
certain  specified  times,  the  payments  were  to 
be  made  "  out  of  the  net  proceeds  "  "of  ore  to 


NOTE.— Negotiable  paper— Essential  qualities  of 
notes  and  bills  of  exchange.  See  Cook  v.  Sattarlee,  6 
Cow.,  108,  note. 

Medium  of  payment.  See,  Saxton  v.  Johnson,  10 
Johns.,  418,  note. 

Instruments  payable  out  of  a  particular  fund  are  not 
negotiable.  Richardson  v.  Carpenter.  46  N.  Y.,  661 ; 
Kenny  v.  Hinds,  44  How.  Pr.,  7 ;  Munger  v.  Shannon, 
61  N.  V.,  258;  Ehrichs  v.  De  Mill,  75  N.  Y.,  370 ;  Brill 
v.  Tuttle,  81  N.  Y.,  457 ;  Cole  v.  Dalton,  6  Daly,  484 ; 
West  v.  Foreman,  21  Ala.,  400 ;  Corbett  v.  State,  24 
Ga.,  287 :  Kelley  v.  Bronson.  26  Minn.,  359 ;  Hoag- 
land  v.  Erck,  11  Neb.,  580;  Harriman  v.  Sanborn.  43 
N.  H.,  128 :  Mills  v.  Kuykendale.  2  Blackf .,  47 ; 
Averett  v.  Booker,  15  Gratt.,  165;  Wadlington  v. 
Covert,  51  Miss.,  631;  Pitman  v.  Breckenridge,  3 
Gratt.,  127;  Turner  v.  P.  &  S.  Ry.  Co.,  95  111.,  134; 
Josselyn  v.  Lacier,  10  Mod.,  294 ;  Jenney  v.  Herle,  2 
Ld.  Raym.,  1361.  But,  see  Corbett  v.  Clark,  45  Wis., 
403. 
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be  raised  and  sold  "  from  a  certain  ore  bed. 
Here  was  a  contingency;  the  fund  might  turn 
out  to  be  inadequate,  in  which  case  there 
would  be  no  obligation  to  pay  at  any  time.  It 
was  not  a  promise  to  pay  "  absolutely  and  at 
all  events,"  as  a  promissory  note  always  is. 

New  trial  denied. 
Cited  in— 61  N.  Y.,  258. 


WILCOX 

v. 

CLEMENT,  Treasurer  of  the  Village  of  SARA- 
TOGA SPRINGS. 

Justice  Court — Failure  of  Plaintiff  to  Appear 
Within  an  Hour — Defendant  Entitled  to  Judg- 
ment of  Nonsuit  — Attorney's  Authority  to 
Act. 

A  defendant  in  a  justice's  court  is  entitled  to  judg- 
ment of  nonsuit  if  the  plaintiff  do  not  appear  with- 
in one  hour  after  the  time  for  appearance  men- 
tioned in  the  summons ;  and  where  the  justice  re- 
quired him  to  wait  five  minutes  longer,  which  he 
refused  to  do,  and  the  plaintiff  appeared  within  that 
time,  and  after  the  defendant  had  left,  and  the  jus- 
tice proceeded  with  the  cause,  held  erroneous. 

If  the  plaintiff  had  appeared  before  the  defendant 
had  gone  away,  though  after  the  hour,  or  if  he  were 
in  sight,  and  approaching,  or  if  the  justice  were  en- 
gaged in  other  official  business  during  the  hour,  it 
would  have  been  regular  to  proceed  in  the  cause 
after  the  hour  had  expired.  Per  Bronson,  Ch.  J. 

The  law  partner  of  one  who  is  the  official  attorney 
of  a  municipal  corporation  is  not  entitled,  upon 
proof  of  that  fact,  to  appear  as  attorney  for  the 
corporation  in  a  justice's  court. 

Although  a  justice  may  adjourn  a  cause  where 
the  defendant  does  not  appear,  and  there  is  no  is- 
sue joined,  he  cannot  hold  the  cause  open  for  any 
number  of  days  from  the  return  of  the  summons ; 
and  where  a  cause  was  held  open  four  days  and 
then  tried,  the  defendant  not  appearing,  held  er- 
roneous. 

Citations— 3  R.  8.,  233,  sec.  45;  246,  sec.  119;  15 
Johns.,  496;  11  Wend.,  51 ;  1  Den.,  175. 

TERROR  to  Saratoga  C.  P.  A  justice  of  the 
S-l  peace  issued  a  summons  requiring  Wilcox 
to  appear  at  the  justice's  office  August  9,  1844, 
at  1  o'clock  in  the  afternoon,  to  answer  Joel 
Clement,  Treasurer  of  the  Village  of  Saratoga 
*Springs,  in  a  plea  of  trespass  on  the  [*161 
case.  The  justice,  in  his  return,  states  that 
"at  the  time  and  place  specified  for  the  return 
of  the  said  summons,  Wilcox  appeared  a  little 
before  the  hour  of  two  o'clock,  and  urged  me  to 
call  the  cause;  it  lacked  a  little  by  my  time;  he 
waited  until  it  was  two  o'clock  by  my  time.  I 
informed  him  that  I  had  made  it  a  rule  to  wait 
five  minutes  on  account  of  the  variation  of 
time  pieces,  and  should  wait  that  time,  and  if 
plaintiff  did  not  appear  I  would  dismiss  it, 
but  if  he  did  appear  I  should  go  on  with  the 
cause  ;  he  immediately  left,  and  soon  after, 
within  five  minutes  aforesaid,  plaintiff  ap- 
peared by  Daniel  Shepherd,  on  oath.  Oath 
made  by  Daniel  Shepherd,  as  near  as  I  can 
recollect,  was  that  he  was  law  partner  of  Will- 
iam A.  Beach,  who  was  attorney  for  the  cor- 
poration, and  he  had  been  spoken  to  by  Sam- 
uel Chapman;  and  declares  as  follows."  The 
declaration  was  upon  the  23d  section  of  the 
by-laws  of  the  village  against  nuisances,  and 
the  plaintiff  claimed  to  recover  a  penalty  of 
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$10,  given  by  the  by-law.  After  the  declara- 
tion the  return  proceeds  thus:  "Cause  held 
open  to  the  18th  August,  1  P.  M.,  my  office.  It 
was  not  adjourned;  and  on  the  13th  August,  1 
P.  M.,  defendant  was  at  my  office  present 
when  said  cause  was  called,  but  refused  to  an- 
swer." Witnesses  were  then  sworn  and  ex- 
amined on  the  part  of  the  plaintiff ;  and  the 
justice,  afterwards,  on  the  17th  day  of  August, 
gave  judgment  for  the  plaintiff  for  a  penalty 
of  $10,  besides  costs.  On  certiorari,  the  C.  P. 
affirmed  the  judgment.  The  defendant  brings 
error. 

>.)//•.  A.  B.  Olmstead.  for  plaintiff  in  error. 
Messrs.  Beach  and  Bockes,  for  defendant 
in  error. 

By  the  Court,  Bronson,  Ch.  J.  The  first 
question  is,  whether  the  defendant  was  bound 
to  wait  five  minutes  after  an  hour  had  elapsed 
from  the  time  appointed  for  his  appearance.  I 
think  not.  The  words  of  the  statute  are  : 
"Judgment  of  nonsuit,  with  costs,  shall  be 
rendered  against  a  plaintiff — if  he  fail  to  ap- 
162*]  pear  *on  the  return  of  any  process, 
within  one  hour  after  the  same  was  return- 
able." 2  R.  S.,  246,  sec.  119.  If  the  plaintiff 
had  appeared  before  the  defendant  left,  or  if 
he  had  been  in  sight  and  approaching,  and  the 
justice  had  told  the  defendant  that  he  was 
about  to  call  the  cause,  then  it  seems  that  the 
defendant  would  have  gone  away  at  his  peril. 
Baldwin  v.  Carter,  15  Johns.,  496  ;  Barber  v. 
Parker,  11  Wend.,  51.  But  here,  the  plaintiff 
had  neither  arrived,  nor  was  there  anything  to 
show  that  he  intended  to  appear  ;  and  the  jus- 
tice was  not  engaged  in  any  other  official  busi- 
ness. If,  under  such  circumstances,  the  de- 
fendant must,  at  his  peril,  wait  beyond  the 
hour,  the  statute  is,  in  effect,  repealed.  When 
the  law  says  that  the  plaintiff  shall  have  but 
one  hour,  the  justice  has  no  right  to  say  that 
he  shall  have  sixty-five  minutes.  If  the  plaint- 
iff's watch  is  five  minutes  behind  the  true  time, 
he  must  keep  himself  five  minutes  ahead  of  his 
watch. 

When  the  authority  to  appear  by  attorney 
is  not  admitted,  it  must,  in  all  cases,  be  proved. 
2  R.  S.,  233,  sec.  45.  If  Mr.  Beach,  the  cor- 
poration attorney,  could  delegate  his  author- 
ity, it  was  not  proved  that  he  had  requested 
Mr.  Shepherd  to  act  for  him;  and  although 
Mr.  Shepherd  "had  been  spoken  to  by  Sam 
uel  Chapman,"  it  does  not  appear  that  Mr. 
Chapman  had  any  right  to  meddle  with  this 
matter.  The  authority  of  the  attorney  was  not 
sufficiently  proved. 

Although  no  issue  was  joined,  and  the  de- 
fendant did  not  appear,  the  justice  might,  per- 
haps, have  adjourned  to  a  future  day;  Thomp- 
son v.  Sayre,  1  Den.,  175;  but  I  am  not  aware 
of  any  authority  to  hold  the  cause  open  for 
four  days.  On  an  adjournment  to  a  day  cer- 
tain, the  defendant  would  know  when  to  ap- 
pear; but  if  the  cause  can  be  kept  open  for  an 
indefinite  period,  the  defendant  could  only  be 
sure  of  being  present  at  the  right  time  by  tak- 
ing up  his  quarters  with  the  justice  until  a 
new  movement  should  be  made. 

Judgments  reversed. 

Cited  in-11  Barb.,  660 ;  19  Barb.,  345 ;  41  How.  Pr., 
36;  3  Daly,  451. 
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Notice  of  Non-Payment  of  Note — Defective,  if 
Without  Date. 

The  notice  of  non-payment  of  a  note,  to  charge  an 
indorser.must  show  that  the  presentment  was  made 
at  the  proper  time. 

Therefore,  where  the  notice  stated  that  the  note 
had  been  "this  day  presented  for  payment"  and  pay- 
ment refused,  and  the  notice  was  without  date,  held, 
that  it  was  defective. 

Citations— 2  Hill,  687 ;  Story,  Prom.  N.,  sees.  135, 
198, 348, 352 ;  Chit.  Bills,  10th  Am.  ed.,  466-470 ;  7  Binjr ., 
530 ;  1  Bine.  (N.  C.),194 ;  10  A.  &  E.,  125  ;  7  Mees.  &  W., 
436 ;  2  Ad.  &  Ell.,  N.  S.,  388. 

ERROR  to  the  Niagara  C.  P.  Alden  sued 
Wynn  before  a  justice  of  the  peace.in  July, 
1845, as  the  indorser  of  a  promissory  note, made 
by  one  Defielde,  payable  to  the  defendant's  or- 
der, and  held  by  the  plaintiff.  The  only  ques- 
tion was,  whether  the  defendant  had  been 
charged  as  indorser.  The  note  was  payable 
October  12,  1844,  that  being  the  third  day  of 
grace;  and  on  that  day  the  note  was  presented 
to  the  maker  for  payment,  which  was  refused. 
The  plaintiff  lived  at  Lewiston  and  the  defend- 
ant at  Queenston,  in  Canada.  On  the  same  day, 
the  plaintiff  put  a  notice  in  the  postoffice  at 
Lewiston,  signed  by  himself,  and  addressed  to 
the  defendant,  at  his  place  of  residence,  stating 
that  the  note,  which  was  properly  described, 
had  "this  day  been  presented  to  the  maker  for 
payment,  and  payment  refused,"  and  adding: 
"I  shall,  therefore,  look  to  you  for  the  pay- 
ment of  the  same."  The  notice  was  without 
date.  The  justice  gave  judgment  for  the  plaint- 
iff for  the  amount  of  the  note,  which  the  C.  P. 
affirmed  on  certiorari,  and  the  defendant  brought 
error. 

Mr,  S.  C.  Murray,  for  plaintiff  in  error, 
insisted  that  the  notice  was  defective,  in  not 
showing  that  the  presentment  for  payment  was 
made  at  the  proper  time,  or  when  it  was  made. 
He  cited  Story,  Prom.  N.,  sec.  348;  Remer  v. 
Downer,  23  Wend.,  620;  Ransom  v.  Mack,  2 
Hill.,  587. 

Mr.  L.  F.  Bowen,  for  defendant  in  error, 
referred  to  3  Wend.,  456;  9  Id.,  279;  2  Johns. 
Cas.,  337. 

By  the  Court,  Beardsley,  J.  The  only  point 
made  by  the  plaintiff  in  error  is,  that  the  no- 
tice of  non-payment  given  *to  him,  as  [*164r 
indorser  of  the  note,  was  defective  in  not  show- 
ing the  demand  of  payment  to  have  been  made 
at  the  proper  time.  This  question  arises  on  the 
face  of  the  notice;  for  if  there  were  extraneous 
facts,  which  might  have  aided  any  intrinsic 
defect  in  the  notice,  as  written,  they  were  not 
proved  on  the  trial.  The  point  is,  therefore,  a 
mere  question  of  law.  Ransom  v.  Mack,  2  Hill, 
587. 

Payment  of  a  note  should  be  demanded  at  its 
maturity;  when  it  becomes  due  and  is  payable; 
and  the  notice  should  so  state.  The  contract 
of  the  indorser  is  conditional,  and  only  binds 
him  to  pay  the  note  where  such  demand  has 
been  made  and  payment  refused,  and  due  notice 
thereof  given.  Story,  Prom.  N.,  sees.  135,  198. 
The  fact  of  such  presentment  and  dishonor  of 
the  note,  may  appear  in  express  terms,  or  by 


NOTE. —  Negotiable  paper  —  Notice  of  dishonor— 
What  it  must  contain.  See,  Reedy  v.  Seiras,  2  Johns. 
Cos.,  337,  note. 
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necessary  or  reasonable  implication  from  what 
the  notice  contains;  and  it  must  appear  in  one 
form  or  the  other,  or  the  notice  will  be  defect- 
ive. Id.,  sees.  348-852  ;  Chit.  Bills,  10th  Am. 
ed.,  466-470;  Solarte  v.  Palmer,  7  Bing.,530;  1 
Bing.  (N.  C.),  194 ;  Strange  v.  Price,  10  A.  & 
E.,  125;  Shelton  v.  Braithwaite,  7  M.  &  W.,  436; 
Furze  v.  Sharwood,  2  Ad.  &  Ell.,  N.  S.,  388  ; 
Ransom  v.  Mack,  supra. 

This  notice  only  states  that  the  note  was  pre- 
sented "this  day,"  and  payment  refused.  But 
the  notice  being  without  date,  it  is  impossible 
to  ascertain  from  the  paper  itself,  what  day  in 
particular  was  intended.  It  may  have  been 
some  day  before  the  note  fell  due,  or  a  day 
subsequent  to  that  time;  and.from  what  is  writ- 
ten, we  may  quite  as  well  infer  one  or  the  oth- 
er, as  to  infer  that  the  true  day  of  payment  was 
intended.  It  is  not  unlikely,  looking  to  what 
is  usually  done  in  such  cases,  that  the  person 
who  drew  this  notice  intended  to  state  that  pay- 
ment of  the  note  had  been  demanded  at  the 
time  of  its  maturity;  but  this  is  mere  conject- 
ure, for  what  was  written  does  not  apprise  us 
of  any  such  intention.  The  notice  was  insuf- 
ficient, and  the  judgment  was  erroneous. 

Judgment  reversed. 

Cited  in-2  T.  &  C.,  123 ;  17  Kan.,  597. 
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*PIPER  t>.  EL  WOOD. 


Action  on  Justice's  Judgment — Execution  Re- 
turned Satisfied  by  Previous  Sale. 

In  an  action  on  a  justice's  judgment,  the  defend- 
ant proved  that  property  had  been  seized  and  sold 
on  an  execution  thereon,  which  had  been  returned 
satisfied  :  upon  which  the  plaintiff  showed  that  the 
defendant  had  sued  and  recovered  for  the  taking 
of  that  property  on  the  ground  that  it  was  exempt 
from  execution ;  held, not  a  satisfaction  of  the  judg- 
ment sued  on,  and  that  the  plaintiff  was  entitled  to 
recover. 

Citation— 5  Cow.,  280. 

ERROR  to  Herkimer  C.  P.  Elwood  sued 
Piper  before  a  justice,  and  declared  upon 
a  judgment  which  the  plaintiff  had  recovered 
against  the  defendant  before  a  justice  of  the 
peace  for  $9.37.  On  the  trial,  the  judgment 
was  proved  ;  and  it  further  appeared  that  an 
execution  was  issued  upon  the  judgment,  which 
was  levied  upon  one  of  the  defendant's  horses, 
which  was  sold  for  enough  to  satisfy  the  exe- 
cution; and  the  constable  returned  it  satisfied. 
Ttoe  defendant  insisted  that  the  horse  was  ex- 
empt from  sale  on  execution;  and  he  sued  the 
plaintiff  in  trespass  for  selling  the  horse,  and 
recovered.  The  plaintiff  paid  that  judgment, 
and  then  brought  this  action  on  the  judgment 
in  his  favor.  The  justice  gave  judgment  for 
the  plaintiff,  which  the  C.  P  affirmed  on  certio- 
rari.  The  defendant  brings  error. 

Mr.  V.  Owen,  for  plaintiff  in  error. 

Mr.  James  Hyde,  for  defendant  in  error. 

By  the  Court,  Bronson.  Oh.  J.  The  defend- 
ant defeated  the  effect  of  the  levy  and  sale,  by 
suing  for  and  recovering  the  value  of  the  prop- 
erty. The  first  judgment  thereupon  revived, 
and  might  be  enforced.  If  the  judgment  had 
been  in  a  court  of  record,  the  plaintiff  would 
have  been  allowed  to  amend  or  strike  out  the 
return  on  the  execution,  and  to  have  a  new 
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execution.     Adams  v.  Smith,  5  Cow.,  280.    As 
the  justice  had  no   power  to  order  such  an 
amendment.an  action  on  the  judgment  was  the 
appropriate  remedy. 
Judgment  affirmed. 

Reviewed— 59  Ind.,  204. 

Cited  in-5  Barb.,  107 ;  11  Barb.,  483 ;  23  Cal.,  2. 


*PALMERTON  v.  HUXFORD.    [*166 

Accord  and  Satisfaction — Disputed  Account — 
Compromise — Receipt  in  Full. 

Where  the  plaintiff,  on  the  trial,  proved  an  ac- 
count of  $80  against  the  defendant,  who  produced 
the  plaintiff's  receipt  in  full ;  and  it  was  proved  that 
the  defendant,  having  denied  the  accuracy  of  the 
plaintiff's  account,  offered  $40  as  a  full  settlement, 
which  the  plaintiff  received  and  gave  the  receipt ; 
the  jury  having  found  that  the  defendant  disputed 
the  claim  in  good  faith ;  held,  a  binding  accord  and 
satisfaction. 

Where  the  plaintiff,  having  an  account  against  the 
defendant,  which  was  disputed  by  the  latter  to  the 
knowledge  of  the  plaintiff,  intrusted  a  receipt  in 
full  to  an  agent,  who  delivered  the  receipt  to  the 
defendant,  on  being  paid  a  part  of  the  amount 
claimed,  which  money  the  plaintiff  received  from 
the  agent,  and  then  sued  the  defendant  to  recover 
the  balance ;  held.tbat  the  plaintiff,  by  receiving  the 
money,  ratified  the  act  of  his  agent  in  delivering  the 
receipt. 

TERROR  to  the  Saratoga  C.  P.  .where  the  cause 
JCj  was  tried  on  an  appeal  from  a  justice's 
court,  Palmerton  being  the  plaintiff  and  Hux- 
ford  the  defendant.  The  suit  was  on  an  ac- 
count for  butcher's  meat,  delivered  prior  to 
Aiigust  24,  1844,  except  as  to  the  sum  of  84 
cents, which  was  delivered  after  that  date.  The 
account  amounted  to  about  $82,and  the  plaint- 
iff proved  the  delivery  of  the  meat  charged  in 
the  account  with  the  exception  of  an  amount 
of  $4  or  $5. 

The  defendant  produced  and  proved  a  re- 
ceipt signed  by  the  plaintiff  in  these  words: 


NOTE.— Accord  and  satisfaction— Acceptance  of  a 
less  sum  than  the  amount  due— Dispute  as  to  amount 
due.  See,  Seymour  v.  Minturn,  17  Johns.,  169,  note ; 
Boyd  v.  Hitchcock,  20  Johns.,  76,  note.  In  connec- 
tion with  the  above  case  of  Palmerton  v.  Huxford, 
see,  also.People  v.Buffalo  State  Asylum,  96  N.Y.,  640 ; 
Brooks  v.  Moore,  67  Barb.,  393 ;  Ogborn  v.  Hoffman, 
52  Ind.,  439  ;  McDaniels  v.  Lapham,  21  Vt..  222 :  War- 
ren v.  Skinner,  20  Conn.,  559 ;  McCall  v.  Nave,  52 
Miss.,  494 ;  U.  S.  v.  Child.  79  U.  8.  (12  Wall.).  232,  XX., 
360. 

Additional  consideration  where  the  amount  is  un- 
disputed. Brooks  v.  Moore,  67  Barb.,  394 ;  Warren 
v.  Skinner.  20  Conn..  557  ;  Curran  v.  Rummell,  118 
Mass.,  482 ;  Mitchell  v.  Sawyer,  71  N.  C.,  70 ;  Hayes  v. 
Davidson,  70  N.  C.,  573 ;  Vance  v.  Lukenbill,  9  B. 
Mon.,  249 :  Hall  v.  Smith,  15  Iowa,  584 ;  Evans  v. 
Power,  1  Exch.,  601 ;  Cooper  v.  Parker,  14  C.  B.,  118 ; 
15  C.  B.,  822 ;  Perkins  v.  Lockwood,  100  Mass.,  249 ; 
Babcock  v.  Hawkins,  23  Vt.,  561 ;  Griffiths  v.  Owen, 
13  Mees.  &  W.,  58. 

Acceptance  of  personal  property  in  satisfaction  of 
the  debt.  Watkinson  v.  Inglesby,  5  Johns.,  386; 
Tberasson  v.  Peterson.  4  Abb.  App.  Dec.,  396 ;  S.  C., 
2  Keyes,  636 :  Murray  v.  Shaw,  37  Iowa,  410 ; 
McCreary  v.  McCreary,  5  Gill.  &  J.,  147 ;  Bull  v. 
Bull,  43  Conn..  455  ;  Reed  v.  Bartlett.  19  Pick.,  273 ; 
Fisher  v.  May,  2  Bibb.,  449 ;  Bartlett  v.  Rogers,  3 
Sawv-.  62 :  Union  Bank  v.  Geary,  30  U.  S.  (5  Pet.), 
99,  VIII,  60. 

Acceptance  of  new  and  additional  security.  Booth 
v.Smith.  3  Wend.,  66  ;  Kellogg  v.  Richards,  14  Wend. , 
116 ;  Pardee  v.  Wood,  8  Hun,  584 ;  Brassell  v.  Will- 
iams, 51  Ala.,  349 ;  Mclntyre  v.  Kennedy,  29  Pa.  St., 
448 ;  Pulliam  v.  Taylor,  50  Miss.,  251 ;  Gordon  v. 
Price,  10  Ired.,  385 :  Glenn  v.  Smith.  2  Gill.  &  J.,  494 ; 
Maze  T  .  Miller,  1  Wash.  C.  C.,  328  :  Harriman  v.  Har- 
riman,  78  Mass.,  341 ;  Brooks  v.  White,  43  Mass.,  283. 
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"  Received,  Aug,  24,  1844,  of  T.  W.  Huxford 
(the  defendant]  forty  dollars  in  full  of  all  de- 
mands of  every  name  and  nature,  up  to  and  in- 
cluding date.  Witness,  Thomas  G.  Young. 
Miles  Palmerton."  Young,  the  subscribing  wit- 
ness, was  examined  on  the  part  of  the  defend- 
ant, and  testified  that  the  day  before  the  re- 
ceipt was  dated  he  called  on  the  defendant  by 
plaintiff's  direction  to  obtain  payment  of  the 
account.  The  defendant  insisted  that  more 
meat  was  charged  for  than  had  been  delivered, 
and  offered  to  pay  $40  in  full,  but  would  not 
pay  any  more.  The  witness  went  back  to  the 
plaintiff  and  was  sent  by  him  to  the  defendant 
again  to  persuade  him  to  pay  more,  but  the  de- 
167*]  fendant  persisted  in  his  *refusal,  and 
the  witness  went  again  to  the  plaintiff,  and 
;hen  drew  the  receipt  produced,  which  the 
plaintiff  signed,  and  the  witness  attested.  The 
witness  went  to  the  defendant  again  and  gave 
him  the  receipt  and  received  from  him  the  $40, 
which  the  witness  carried  and  gave  to  the 
plaintiff;  and,  the  witness  said,  he  received  it 
without  objection.  There  was  evidence  show- 
ing that  when  Young  left  the  plaintiff  to  go  to 
the  defendant  the  last  time,  he  was  told  by  the 
plaintiff  not  to  give  up  the  receipt  upon  the 
payment  of  $40,  and  that  when  Young  returned 
anS  gave  the  plaintiff  the  money,  the  latter 
said  he  received  it  on  account  and  not  in  full 
payment. 

The  court  charged  the  jury  that  if  the  de- 
fendant honestly  disputed  the  correctness  of 
the  plaintiff's  account,  that  circumstance  ren- 
dered the  transaction  a  good  accord  and  satis- 
faction; otherwise  the  principle  was  that  the 
receipt  of  a  less  sum  did  not  discharge  a  debt 
for  a  greater  amount;  and  that  the  plaintiff ,  by 
receiving  the  $40  which  had  been  given  to 
Young  on  his  delivering  the  receipt  to  the  de- 
fendant, ratified  that  act.  The  plaintiff  except- 
ed.  and  the  jury  gave  a  verdict  in  his  favor  for 
only  the  small  account  accruing  after  the  date 
of  the  receipt.  The  C.  P.  rendered  a  judg- 
ment on  the  verdict  and  the  plaintiff  brought 
error. 

Mr.  J.  Brotherson,  for  plaintiff  in  error. 

Mr.  A.  Meeker,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  It  is  well  set- 
tled that  the  payment  of  a  less  sum,  after  a 
specific  debt  is  due,  in  satisfaction  of  the  debt, 
is  not  good,  by  way  of  accord  and  satisfaction, 
but  that  doctrine  is  not  involved  in  this  case. 
The  rule  referred  to  applies  only  in  a  case 
where  there  is  no  dispute  as  to  the  existence 
of  the  debt,  where  the  sum  due  is  conceded. 
It  has  never  been  applied  to  the  adjustment  of 
a  disputed  claim,  by  the  payment  of  less  than 
was  demanded,  where  the  parties,  after  con- 
sidering the  matter  in  dispute,  had  agreed 
upon  the  sum  as  rightfully  due  from  one  to  the 
other,  and  the  party  owing  had  paid  such  sum 
1 68*]to  the  *party  to  whom  it  was  due.  In  that 
case  I  apprehend  the  parties  have  always  been 
held  concluded  as  to  the  amount.  Upon  the 
principles  applicable  to  an  account  stated,  such 
payment  has  always  been  considered  an  abso- 
lute bar  to  all  the  claims  so  considered,  agreed 
upon  and  settled. 

There  is  no  ground  to  say  that  the  plaintiff 
was  not  bound  by  the  acts  of  Young,  his  agent, 
3n  the  ground  that  he  exceeded  his  authority. 
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I  think  the  jury  would  have  been  fully  war- 
ranted in  finding  that  the  agent  pursued  his 
authority  strictly,  that  the  evidence,  correctly 
appreciated,  shows  that  the  plaintiff  meant  and 
intended  his  agent  should  settle  his  claim  at 
$40,  if  the  defendant  persisted  in  refusing  to 
settle  on  better  terms.  At  all  events,  the  re- 
ceipt by  the  plaintiff  of  the  money,  was  a  full 
and  complete  ratification  of  the  acts  of  Young, 
as  the  plaintiff,  when  it  was  paid  him,  had  full 
information  of  what  had  been  done. 
Judgment  affirmed. 

Cited  in-36  N.  Y.,  83 ;  47  N.  Y.,  213 ;  48  N.  Y.,  228  ; 
8  Am.  Rep.,  547 ;  96  N.  Y.,  642 ;  2  Keyes,  528  ;  4  Abb. 
App.  Dec.,  617;  3  Trans.  App.,  349;  7  Lans.,  74;  6 
Hun,  48,  58 ;  24  Hun,  81 ;  14  Barb.,  609 ;  25  Barb.,  253 ; 
37  Barb.,  489 ;  44  Barb.,  653 ;  52  Barb.,  167 ;  67  Barb., 
394;  1  T.  &  C.,  6;  47  How.  Pr.,442;  5  Hob.,  166;  2 
Hilt,  519 ;  22  Cal.,  594 ;  28  Mich.,  439. 


GREENLEAF  e.  LOW. 

Failure  of  Justice  to  Qualify —  Validity  of  his 
Acts— Set-off. 

A  person  elected  to  the  office  of  justice  of  the 
peace,  but  who  has  neglected  to  take  the  oath  of  of- 
fice and  to  grive  the  security  required  by  law,  is, 
nevertheless,  in  office  by  color  of  title,  and  his  act* 
are  valid  as  regards  the  public  and  third  persons. 

Judgment  may  be  rendered  in  favor  of  the  de- 
fendant in  a  justice's  court,  for  a  set-off  proved  on 
the  trial,  though  no  demand  was  established  in  fa- 
vor of  the  plaintiff. 

Citations-2  R.  S.,  581,  sec.  28  ;  7  Johns.,  549 ;  5  Hill, 
616  ;  23  Wend.,  490 ;  7  Serg.  &  R.,  386 ;  Laws,  1845,  p. 
190,  sec.  34. 

ERROR  to  the  Chenango  C.  P.  Low  sued 
Greenleaf  in  a  justice's  court  and  the  de- 
fendant had  judgment  for  a  set-off  of  $11.23 
which  the  C.  P.  reversed  on  certiorari.  The 
suit  before  the  justice  was  in  assumpsit,  and  was 
commenced  February  11,  1846.  The  plaintiff 
proved  that  about  five  years  before  the  trial  he 
let  the  defendant  have  $10.  The  defendant  un- 
der suitable  pleadings  proved  that  February  2, 
1846,  he  as  plaintiff,  recovered  a  judgment 
against  the  present  plaintiff  for  $11.23,  before 
one  Jones,  an  acting  justice  of  the  peace,  in  a 
*suit  in  which  the  plaintiff,  who  was  [*  1 69 
then  defendant,  ought  to  have  set  off  the  de- 
mand now  claimed.  On  this  evidence  the  de- 
fendant sought  to  bar  the  plaintiff's  present  de- 
mand, and  to  establish  a  set-off  in  his  own 
favor  for  the  amount  of  the  former  judgment. 
The  rendition  of  that  judgment  was  proved  by 
the  justice,  Jones,  who  it  appeared  came  into 
office  by  his  last  election  January  1,  1846.  On 
his  cross-examination  he  was  asked  by  the 
plaintiff's  counsel,  whether  he  had  taken  the 
oath  of  office  as  a  justice  of  the  peace.  The  de- 
fendant's counsel  objected  ;  whereupon  the 
plaintiff  offered  to  show  that  Jones  had  not 
filed  the  security  required  to  be  given  by  a  jus- 
tice, by  the  statute.  Stat.  1845,  p.  190,  sec.  34. 
The  defendant  objected  and  the  court  excluded 
the  evidence.  The  cause  was  then  submitted 
to  the  justice,  who  gave  judgment  for  the  de- 
fendant for  the  amount  of  the  former  judg- 
ment with  costs.  From  the  judgment  of  re- 
versal, rendered  by  the  C.  P.,  the  defendant 
brought  error  here. 


NOTE.— Oncers  de  facto—  Who  are.  See.  People  v. 
Stevens,  5  Hill,  616,  note. 
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Messrs.  South-worth  and  Pritchard,  for 
plaintiff  in  error,  maintained  that  the  acts  of 
the  justice,  Jones,  were  valid  as  regarded  the 
public  and  third  persons,  though  he  had  neg- 
lected to  take  the  oath  or  give  the  security,  and 
cited  People  v.  Collins,  7  Johns.,  549;  Mclnstry 
v.  Tanner,  9  Id.,  135;  People  v.  Covert,  1  Hill, 
674;  People  v.  Stevens,  5  Id.,  616;  Wilcox  v. 
Smith,  5  Wend.,  231;  People  v.  Bartlett,  6  Id., 
422;  Green  v.  Burke,  23  Id.,  490. 

Mr.  H.  Bennett,  for  the  defendant  in  er- 
ror, relied  upon  the  Act  of  1845,  and  the  Act 
confirming  the  proceedings  of  j  ustices  who  had 
acted  without  giving  the  security,  saving  the 
rights  of  parties  where  suits  had  been  com- 
menced, which  last  mentioned  Act  also  repealed 
the  provision  requiring  security  in  the  Act  of 
1845.  Stat.  1846,  p.  155.  He  also  insisted  that 
the  justice  erred  in  giving  judgment  for  the 
set-off.  The  plaintiff  not  having  established 
any  demand  according  to  the  views  of  the  jus 
tice,  there  was  nothing,  he  said,  against  which 
the  defendant's  judgment  could  be  set  off. 

1 7O*]  *By  the  Court,  Jewett,  J.  The  main 
question  is,  whether  the  plaintiff  ought  to  have 
been  permitted  to  show  that  the  justice,  Jones, 
was  acting  without  having  given  the  security 
required  by  law  when  he  rendered  the  former 
judgment.  By  the  law  then  in  force  every  jus- 
tice of  the  peace,  before  entering  upon  the  du- 
ties of  his  office,  was  required  to  execute  an 
instrument  in  writing  with  two  sureties,  to  be 
approved  by  the  supervisor  of  the  town  or 
•ward  in  which  he  resided,  conditioned  that  he 
would  pay  over  on  demand  all  moneys  re- 
ceived by  him  in  virtue  of  his  office,  to  the 
person  or  persons  entitled  to  the  same,  and  to 
file  such  instrument  in  the  office  of  the  clerk 
of  the  city  or  town  in  which  he  should  reside. 
Stat.  1845,  p.  190,  sec.  34.  Sufficient  facts  ap- 
peared to  show  that  Jones  was  a  justice  of  the 
peace  de  facto,  at  the  time  he  rendered  the  judg- 
ment in  question.  He  came  into  his  office  by 
color  of  title.  It  is  a  well  settled  principle  that 
acts  done  by  such  an  officer  are  as  valid,  so 
far  as  the  public  or  the  rights  of  third  persons 
are  concerned,  as  though  he  had  been  an  officer 
de  jure,  and  that  the  title  of  the  officer  cannot 
be  collaterally  inquired  into.  It  can  be  ques- 
tioned only  by  a  direct  proceeding  against  the 
officer,  by  information  in  the  nature  of  a  quo 
warranto.  2R.  S.,  581,  sec.  28;  People  v.  Collins, 
7  Johns.,  549  ;  People  v.  Stevens,  5  Hill,  616; 
Green  v.  Burke,  23  Wend.,  490;  Riddle  v.  Coun- 
ty of  Bedford,  7  Serg.  &  R.,  386. 

The  same  answer  may  be  given  to  the  sug- 
gestion that  the  justice  improperly  excluded 
evidence  that  Jones  had  not  taken  the  official 
oath.  It  does  not  appear  that  the  court  passed 
upon  the  question  which  was  raised  upon  that 
point,  but  if  it  had  excluded  the  inquiry,  I 
think  the  ruling  would  have  been  correct. 
While  acting  under  color  of  an  election,  the 
acts  of  the  justice  would  be  valid  as  to  the  pub- 
lic and  third  parties,  although  he  had  omitted 
to  take  the  oath  of  office. 

It  is  objected  that  the  justice  erred  in  ren- 
dering a  judgment  in  favor  of  the  defendant 
for  the  amount  of  his  judgment  against  the 
plaintiff.  The  defendant,  under  his  plea,  gave 
notice  that  he  should  rely  on  the  judgment  as 
a  bar  against  any  demand  which  the  plaintiff 
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might  prove  against  him  existing  prior  to  the 
Commencement  of  his  suit  before  [*171 
Jones,  which  might  have  been  set  off  in  that 
suit;  and  also  as  a  set-off  against  any  demand 
which  the  plaintiff  might  establish  against  him 
in  the  suit  then  pending.  The  defendant  gave 
evidence  of  his  judgment  after  the  plaintiff 
had  made  proof  of  his  demand.  It  turned  out 
on  the  trial  that  the  plaintiff's  demand  arose 
some  five  years  before  the  suit  was  com- 
menced before  Jones,  and  was  of  that  descrip- 
tion which  required  the  plaintiff  in  the  last  suit 
to  have  set  it  off  in  the  former  suit,  and  was, 
therefore,  barred  on  this  proof.  The  plaint- 
iff might  have  submitted  to  a  nonsuit;  but  the 
parties  elected  to  submit  the  matter  to  the  jus- 
tice, whose  duty  it  became  to  render  judgment 
according  to  their  respective  rights.  It  is  not 
necessary,  to  entitle  a  defendant  to  a  judgment 
for  the  amount  of  a  cross  demand,  which  is  the 
subject  of  a  set-off  and  proved  on  the  (rial, 
that  there  should  be  something  proved  and  al- 
lowed to  the  plaintiff.  I  think  the  recovery 
before  the  justice  was  well  founded,  and  that 
the  judgment  of  the  C.  P.  should  be  reversed. 
Judgment  reversed. 

Cited  in— 8  N.  Y.,  84 ;  59  Am.  Dec.,  463 ;  16  N.  Y., 
231 :  32  Am.  Rep.,  294 ;  3  Keyes,  449 ;  4  Abb.  App.  Dec., 
24 ;  3  Trans.  App.,  81 ;  14  Hun,  615 ;  14  Barb.,  286 ;  27 
Barb..  526 ;  35  Barb.,  548 ;  59  How.  Pr.,  407 ;  6  Abb. 
N.  C.,  195;  17  Minn.,  464. 


TIFFT 

v. 
BARTON,  late  Sheriff  of  RENSSELAER. 

Sale  of  Personal  Property  on  Fi.  Fa.  Subject  to 
a,  Mortgage — All  Should  be  Sold  in  One  Parcel 
— Practice — Bill  of  Sale,  Without  Evidence  of 
Consideration  or  Change  of  Possession,  Fraud- 
ulent as  to  Creditors. 

Where  personal  property  consisting'  of  several  ar- 
ticles is  sold  on  a  fi.  fa.,  subject  to  a  chattel  mort- 
gage, the  whole  ought  to  be  sold  in  one  parcel. 

And  where  personal  property  sold  on  &fi.  fa.  sub- 
ject to  a  chattel  mortgage,  consisted  of  a  great 
many  articles,  which  were  at  different  places  in  the 
building's  and  fields,  upon  the  defendant's  farm,  so 
that  the  whole  could  not  readily  be  brought  at  one 
time  within  the  view  of  the  sheriff :  held,  that  he 
ought  first  to  declare  and  point  out  to  the  bidders 
the  property  to  be  sold,  and  might  then  sell  the 
whole  together  on  the  premises,  though  it  should 
not  all  be  at  once  within  his  view. 

If  a  debtor  execute  a  bill  of  sale  of  personal  prop- 
erty and  there  is  no  change  of  possession,  nor  any 
evidence  of  a  consideration  paid,  the  law  adjudges 
the  sale  fraudulent  and  void  against  creditors ;  and 
in  an  action  by  the  vendee  against  the  sheriff,  for 
seizing  it  on  afi.fa.,  there  is  no  question  to  be  left 
to  the  jury. 

Proof  of  a  good  consideration  is  essential  to  raise 
a  question  upon  the  intent  of  the  parties. 

Neither  a  recital  in  the  bill  of  sale  nor  anything 
said  by  the  parties  when  it  was  executed,  as  to  the 
consideration,  is  evidence  against  creditors. 

Citations-2  R.  8.,  367,  sec.  23 ;  4  Johns.,  352 ;  IT 
Johns.,  116 ;  6  Hill,  484. 

ROVER  *for  a  large  quantity  of  [*172 
JL     personal  property,  tried  at  the  Rensselaer 


NOTE.— 1.  Sales— Possession  retained  by  vendor- 
Fraud.  See.  Smith  v.  Acker,  23  Wend.,  653,  note,  and 
notes  cited. 

2.  Sale  on  execution— Sale  must  be  in  the  place 
where  the  property  is.  See,  Cressow  v.  Stout,  17 
Johns.,  116,  note. 
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Circuit  in  November,  1845,  before  Parker,  C. 
Judge.  May  31,  1834,  Robert  Tifft,  being  em- 
barrassed with  debts,  confessed  a  judgment 
for  $3,000  of  debt,  to  Sykes  &  Sheldon.  On 
the  28th  of  June  following  he  mortgaged  a 
large  amount  of  personal  property,  consisting 
of  horses,  cattle,  carriages,  harnesses,  farming 
utensils,  crops,  household  furniture,  wood, 
and  other  articles,  to  his  two  brothers,  Sprague 
and  Joseph  Tifft,  to  secure  the  payment  of 
$245.53,  in  one  year,  with  interest.  In  case  of 
a  default  in  payment,  the  mortgagees  were  au- 
thorized to  take  and  sell  the  property,  return- 
ing the  surplus.  On  the  same  day  Robert  Tifft 
gave  a  bill  of  sale  to  his  daughter,  the  plaintiff, 
of  other  personal  property,  amounting  in  value 
as  therein  stated,  to  $285.  The  bill  of  sale 
stated  that  $250  of  the  sum  was  for  the  labor 
and  services  of  the  plaintiff  for  the  last  ten 
years,  for  her  father;  and  that  $35  was  for 
borrowed  money.  The  plaintiff  was  then  thirty 
or  thirty-two  years  old,  and  had  for  the  most 
part  lived  with  her  father.  She  had  been  in 
feeble  health  and  was  not  known  to  have  any 
property.  No  evidence  was  given  to  show  that 
she  had  paid  any  part  of  the  consideration 
mentioned  in  the  bill  of  sale. 

July  11,  1834,  a  fi.fa.  was  delivered  to  the 
sheriff  on  the  judgment  of  Sykes  &  Sheldon; 
and  in  November  following  the  sheriff  sold  all 
the  property  mentioned  in  the  mortgage  to  the 
plaintiff,  for  $24.  The  sale  was  made  subject 
to  the  mortgage:  and  the  whole  of  the  proper- 
ty, consisting  of  more  than  a  hundred  different 
articles,  was  sold  in  one  parcel.  The  sale  was 
made  in  the  house.  Some  of  the  property  was 
present,  some  in  the  barn,  and  some  in  the 
fields,  and  elsewhere  on  the  farm.  The  mort- 
gage to  Sprague  and  Joseph  Tifft  was  trans- 
ferred to  the  plaintiff  soon  after  she  purchased 
at  the  sheriff's  sale. 

On  the  15th  November,  1834,  Joseph  P.Casey 
recovered  a  judgment  against  Robert  Tifft 
and  two  others  for  $613.24,  on  a  note  given  in 
1832,  and  due  in  1833.  A.  fi.fa.  issued  on  this 
judgment  to  the  defendant,  who  was  then 
173*]  sheriff  of  the  County  *of  Rensselaer; 
and  in  December,  1834,  he  sold  the  property 
mentioned  in  the  mortgage,  subject  to  the 
mortgage,  and  the  property  mentioned  in  the 
bill  of  sale.  For  that  selling  this  action 
was  brought.  The  plaintiff  claimed  a  part 
of  the  property  by  virtue  of  her  purchase 
under  the  Sykes  &  Sheldon  judgment;  and 
the  rest  of  the  property  she  claimed  under 
the  bill  of  sale  to  her  from  her  father.  There 
had  been  no  change  of  possession  prior  to  the 
sale  by  the  defendant. 

The  judge  charged  the  jury,  in  substance, 
that  the  sale  by  the  sheriff  to  the  plaintiff  of 
the  property  mortgaged  in  one  parcel,  did  not 
render  the  sale  void  in  law,  but  it  was  a  cir- 
cumstance which  might  be  taKten  into  consid- 
eration in  ascertaining  the  true  character  of 
the  transaction.  He  also  charged  that  the 
whole  matter  was  a  question  of  fact  for  the 
jury,  as  to  the  bona  fides  of  the  transaction. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$1,290.33.  The  defendant  moves  for  a  new 
trial  on  a  case. 

Mr.  J.  A.  Spencer,  for  defendant. 
Mr.  H.  P.  Hunt,  for  plaintiff. 
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By  the  Court,  Bronson,  Ch.  J.  The  Stat- 
ute in  Relation  to  Executions  against  Property 
provides  that  personal  property  shall  be  offered 
for  sale  in  such  lots  and  parcels  as  shall  be  cal- 
culated to  bring  the  highest  price.  2  R.  S., 
367,  sec.  23.  I  do  not  see  that  this  statute  was 
violated  in  the  sale  which  was  made  to  the 
plaintiff  under  the  judgment  and  execution  in 
favor  of  Sykes  &  Sheldon.  Although  there 
were  many  kinds  and  parcels  of  property,  the 
sale  was  made  subject  to  the  mortgage  of 
Sprague  and  Joseph  Tifft;  and  there  was  a 
necessity  for  selling  the  whole  in  one  parcel. 
If  it  had  been  put  up  in  several  lots,  it  would 
not  have  been  likely  to  bring  anything;  for  un- 
less one  man  purchased  the  whole,  he  would 
not  acquire  the  equity  of  redemption;  and  one 
of  several  purchasers  would  have  no  remedy 
at  law,  if  he  would  in  equity,  to  compel  other 
purchasers  to  contribute  towards  the  satisfac- 
tion of  the  mortgage  *debt.  The  pur-  [*  1 74 
chaser  of  a  part  of  the  property  would  have  no 
right  to  redeem  jyro  tanto.  The  mortgagees 
could  not  be  compelled  to  receive  a  part  of 
their  debt  and  relinquish  the  lien  as  to  a  part 
of  the  property.  When  the  sheriff  sells  per- 
sonal property  subject  to  a  mortgage,  the 
proper  course  is  to  sell  the  whole  in  one  par- 
cel, as  was  done  in  this  instance. 

The  same  statute  provides  that  no  personal 
property  shall  be  exposed  for  sale,  unless  the 
same  be  present,  and  within  the  view  of  those 
attending  the  sale.  This  is  in  affirmance  of  the 
common  law.  Sheldon  v.  Soper,  14  Johns.  .352^ 
Cresson  v.  Stout,  IT  Id.,  116.  It  was  held  in 
Eakewell  v.  Ellsworth,  6  Hill,  484,  that  the  in- 
terest of  a  pledger  cannot  be  sold  on  execution 
unless  the  goods  be  present  and  within  the  view 
of  those  attending  the  sale.  That  was  a  sale  of 
a  single  article,  which  was  neither  present, nor 
did  the  sheriff  know  where  it  was.  In  this 
case  it  was  necessary,  as  we  have  already  seen, 
to  sell  the  whole  of  the  property  in  one  parcel. 
A  part  of  it  was  in  the  house;  some  was  in  the 
barn,  and  some  was  in  the  fields  and  elsewhere 
on  the  farm.  The  whole  could  not  be  gathered, 
so  as  to  be  brought  into  view  at  one  time,  with- 
out incurring  great  and  useless  expense.  The 
sale  was  made  on  the  farm,  and  some  of  the 
property  was  actually  present  and  in  view.  If 
the  officer  had  previously  declared  what  prop- 
erty in  particular  was  to  be  sold,  and  had 
pointed  it  out  to  the  persons  in  attendance,  I 
think  the  whole  should  be  deemed  present  and 
in  view,  within  the  meaning  of  the  statute.  It 
does  not  appear  from  the  case  that  enough  was 
done  by  the  officer  to  make  this  a  good  sale  ; 
but  I  do  not  find  that  this  question  was  made 
on  the  trial. 

But  there  is  a  fatal  objection  to  the  recovery. 
As  to  a  part  of  the  goods  for  which  damages 
have  been  given  by  the  jury.the  plaintiff  makes 
title  by  a  bill  of  sale  from  her  father,  without 
any  change  of  possession, and  without  showing 
that  any  consideration  was  paid.  All  the  cases 
agree  that  such  a  sale  is  fraudulent  and  void 
as  against  the  creditors  of  the  vendor,  and 
there  is  nothing  to  be  left  to  the  jury.  The  law 
declares  the  sale  void.  It  is  only  on  proof  of 
a  good  consideration  that  *the  cause  [*175 
goes  to  the  jury  on  the  question  of  fraud  in 
fact.  I  do  not  speak  of  the  Statute  against 
Fraudulent  Sales,  for  that  says  nothing  about 
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consideration,  but  of  the  law  as  it  has  been  set- 
tled by  the  court  of  last  resort.  (Hanford  v. 
Artcher,  4  Hill,  271.) 

Neither  the  recital  of  a  consideration  in  a 
bill  of  sale,  nor  what  the  parties  said  on  that 
subject  at  the  time  the  instrument  was  executed, 
was  evidence  against  creditors.  They  are 
strangers  to  the  transaction.  There  was  not  a 
particle  of  proof  that  the  plaintiff  paid  any 
consideration  for  the  property  ;  and  the  jury 
should  have  been  instructed  that  the  sale  was 
a  fraud  upon  creditors  and,  as  against  them, 
utterly  void. 

New  trial  granted. 

Distinguished— 30  Hun,  380. 

Cited  in-22  Barb.,  660 ;  28  Barb.,  107 ;  4  T.  &  C..  681: 
28  How.  Pr..  17 ;  48  How.  Pr.,  87 ;  1  Rob.,  373 :  38 
Super.,  55;  81  Ind.,  200. 
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TIFFT  v.  TIFFT. 

Father,  Not  Liable  for  Willful  Act  of  His  Child 
— The  Latter  Personally  Liable — Pleading  and 
Practice  in  Justice  Court — Defects  in,  Disre- 
garded, when  Merits  Fairly  Tried. 

A  father  Is  not  liable  for  the  willful  act  of  his 
minor  daughter ;  e.  g.,  for  setting  her  father's  dog 
upon  the  plaintiff's  hog  which  was  thereby  bitten 
and  killed. 

But  the  daughter  is  herself  answerable  for  the  in- 
jury. 

Nor  is  the  father  liable  as  owner  of  the  dog.  with- 
out proof  that  he  knew  it  was  accustomed  to  do  mis- 
chief. 

If  the  declaration  in  a  justice's  court  do  not  set 
forth  a  cause  of  action,  the  defendant  should  have 
Judgment,  though  he  took  issue  instead  of  demur- 
ring, and  the  facts  were  fully  proved. 

Accordingly,  where  the  plaintiff  declared  that  the 
defendant,  or  his  f amily.set  his  dog  upon  the  plaint- 
iff's swine ;  and  upon  the  general  issue  pleaded  it 
was  proved  that  the  defendant's  daughter,  in  his  ab- 
sence, set  the  dog  upon  the  plaintiff's  hog  which  was 
killed,  and  judgment  was  given  for  the  plaintiff ; 
held  erroneous,  and  the  judgment  was  reversed. 

Held,  also,  that  the  circumstance  that  the  defend- 
ant had  moved  for  a  nonsuit  upon  grounds  which 
could  not  be  sustained,  overlooking  the  real  objec- 
tion, afforded  no  ground  for  sustaining  the  judg- 
ment. 

Defects,  both  of  substance  and  form,  in  the  plead- 
ings in  a  justice's  court,  are  overlooked,  where  a 
good  cause  of  action  is  proved  and  the  merits  have 
been  fairly  tried.  Per  Bronson.  Ch.  J. 

But  if  any  material  part  of  the  plaintiff's  case  is 
wholly  unsupported  by  evidence,  a  judgment  in  his 
favor  will  be  reversed. 

Citations— 3  Cai.,  218 ;  1  Johns.,  276 ;  9  Johns.,  366 ; 
7  Wend.,  452;  13  Johns..  339;  2  Johns..  210;  18  Wend., 
141 ;  2  Hill,  125 ;  6  Hill,  326 ;  3  Hill,  609 ;  19  Wend.,  361. 

T?  RROR  to  Rensselaer  C.  P.  Simon  Tiff t  sued 
J-J  John  Tifft  in  trespass  before  a  justice, 
1  76*J  *and  declared  as  follows:  "The  plaint- 
iff in  this  cause  declares  against  the  defendant 
in  this  cause  in  action  of  trespass  as  follows, to 
•wit:  that  on  or  about  the  3d  day  of  August, 
1843,  the  plaintiff  in  this  cause  was  owner  of  a 
certain  swine.in  the  Town  of  Nassau  and  in  said 
county,  of  great  value,  to  wit:  worth  $15,  and 
the  said  defendant,  or  his  family,  did  then  and 


'NOTE.—  Infancy— Liabtti  t  y  of  infants  for  torts.  See. 
Campbell  v.  Stakes,  2  Wend.,  137,  note. 

Liability  of  the  parent  for  the  child's  torts.  In  sup- 
port of  the  above  case  of  Tifft  v.  Tifft,  see.  Wilson 
v.  Garrard,  59  111..  51 ;  Paulin  v.  Howser,  63  111.,  312 ; 
Baker  v.  Haldeman,  24  Mo.,  219;  Paul  v.  Hummel, 
43  Mo.,  119;  Chandler  v.  Deaton,  37  Tex..  406;  Ed- 
wards v.  Grume,  13  Kan.,  348.  See,  also.  Strohl  v. 
Levan,  39  Pa.  St ,  177. 
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there  beat  and  wound  and  set  his  dog  on  said 
swine  in  such  a  cruel  and  unlawful  manner  that 
the  said  swine  soon  died.  Also  for  various 
other  swine  unlawfully  beat,  wounded  and 
killed,  by  his,  the  defendant's,  family  and  dog, 
in  each  and  every  day  from  the  26th  day  of 
September.  1837,  up  to  this  date  [26th  Septem- 
ber, 1843J,  in  the  place  above  stated,  for  which 
the  plaintiff  brings  this  suit  and  claims  $100." 
The  defendant  pleaded  the  general  issue. 

On  the  trial,  the  plaintiff  proved  that  his  hog 
got  into  the  defendant's  lot ;  the  defendant's 
daughter  came  out  with  the  defendant's  dog, 
and  said  "Stuboy  ;"  the  dog  immediately  fell 
upon  the  hog,  and  after  chasing  and  worrying 
the  hog  about  fifteen  minutes,  the  hog  laid 
down  and  died.  The  defendant  objected  to 
proof  of  what  his  daughter  said  to  the  dog, 
unless  the  defendant  was  present:  but  the  evi- 
dence was  received.  After  proving  the  value 
of  the  hog,  the  plaintiff  rested.  The  defend- 
ant moved  for  a  nonsuit  "on  the  ground  of  the 
insufficiency  of  the  declaration  for  not  alleging 
that  the  dog  was  a  malicious  animal,  and  the 
defendant  had  knowledge  of  it  :  and  that  Ur- 
sula Tifft  [the  daughter]  should  be  impleaded 
with  the  defendant;  that  the  action  should  be 
case,  instead  of  trespass."  Overruled.  The 
defendant  then  called  and  examined  several 
witnesses.  There  was  no  proof  that  the  de- 
fendant was  present,  or  that  he  directed, or  had 
in  any  way  approved  of  what  his  daughter  did; 
nor  was  there  any  proof  that  the  dog  was  a 
mischievous  animal ;  but  on  the  contrary,  the 
only  witness  who  spoke  on  the  subject  said  he 
had  not  seen  the  dog  commit  any  depredations, 
and  that  he  was  not  a  savage  dog.  After  tak- 
ing three  days  for  consideration,  the  justice 
rendered  judgment  for  the  plaintiff  for  $6.04 
damages,  besides  costs.  On  *certiorari  [*  1 7  7 
the  C.  P.  affirmed  the  judgment.  The  defend- 
ant brings  error. 

Mr.  J.  Pierson,  for  plaintiff  in  error. 

Messrs.  Kellogg  and  Strong,  for  defend- 
ant in  error. 

By  the  Court,  Bronson,  Ch.  J.  The  defend- 
ant was  not  answerable  for  the  act  of  his 
daughter,  done  in  his  absence,  and  without  his 
authority  or  approval  (McManus  v.  Crickett,  1 
East,  106  ;  Foster  v.  The  Essex  Bank,  17 Mass., 
479,  509);  but  the  daughter,  whether  an  infant 
or  not,  was  answerable  for  her  own  trespass. 
(Campbell  v.  Stakes,  2  Wend.,  137;  Bullock  v. 
Babcock,  3  Id.,  391.)  Nor  was  the  defendant 
answerable  for  the  act  of  his  dog.  There  was 
no  proof  that  the  animal  was  accustomed  to  do 
any  kind  of  mischief;  and,  of  course,  there  was 
no  proof  that  the  defendant  knew  the  dog  had 
any  vicious  habit.  (Lyke  v.  Van  Leuven,  ante, 
p.  127.)  In  short,  there  was  no  foundation 
whatever  for  the  action.  All  this  is  substan- 
tially admitted  in  the  elaborate  and  able  argu- 
ment which  has  been  submitted  on  the  part  of 
the  plaintiff.  But  it  is  insisted,  that  the  judg- 
ment cannot  be  reversed  for  two  reasons;  first, 
the  plaintiff,  on  proving  his  declaration,  was 
entitled  to  judgment,  whether  the  declaration 
stated  a  good  cause  of  action  or  not :  and  sec- 
ond, the  defendant  did  not  make  the  proper  ob- 
jection on  the  motion  for  a  nonsuit  ;  but  took 
such  objections  as  were  calculated  to  mislead 
the  justice  as  to  the  true  point  to  be  decided. 
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If  the  words  "or  his  family"  had  been  omit- 
ted, the  declaration  would  have  charged  the 
defendant  with  a  trespass.  But  as  it  is,  the 
declaration  only  alleges  in  the  alternative, that 
the  defendant  "or  his  family"  did  the  wrong  ; 
and  nothing  is  stated  to  show  his  liability  for 
the  acts  of  the  family.  The  pleading  would 
have  been  bad  on  general  demurrer.  And  be- 
cause the  defendant  did  not  demur,  but  plead- 

1 7  8*J  ed  the  general  issue,  it  is  *said  that  it 
was  enough  for  the  plaintiff  to  prove  his  bad 
declaration.     This  doctrine  cannot  be  support 
ed.     When  the  defendant  in  a  justice's  court 
does  not  demur,  but  goes  to  trial,  and  is  fairly 
beaten  on  the  merits,  we  are  in  the  habit  of 
overlooking  all  defects  of  form.and  I  may  add, 
of  substance  too,  in  the  pleadings.     But  when 
it  appears  that  the  plaintiff's  proof,  as  well  as 
his  declaration,  was  defective  in  substance,  a 
judgment  in  his  favor  cannot  be  upheld.  Noth- 
ing is  more  common  than  to  find  in  a  justice's 
docket  an  entry  like  this  :  "  Plaintiff  declares 
on  a  book  account;  defendant  pleads  the  gen- 
eral issue."    Now,  on  the  doctrine  contended 
for,  it  would  be  sufficient  for  the  plaintiff  on 
the  trial  to  prove  his  declaration  ;  in  other 
words, to  show  that  he  has  a  book  account;  no 
matter  against  whom,  nor  whether  the  articles 
charged  were  ever  delivered.     Sometimes  the 
entry  is,  "the  plaintiff  declares  on  a  note;" 
without  any  description  whatever  of  the  in- 
strument.    Upon  the  argument  urged  against 
this  defendant,  the  plaintiff  would  be  entitled 
to  judgment  in  such  a  case  on  proving  a  note 
made  by  a  third  person,  and  to  which  the  de- 
fendant was  in  no  way  a  party.     There  is  no 
case  which  holds  any  such  unjust  doctrine.  It 
is  enough   that   the  defects  in   the  plaintiff's 
pleadings  are    disregarded,  without    making 
those  defects  a  ground  for  rendering  judgment 
in  bis  favor  when  he  has  no  just  claim  upon 
the  defendant. 

A  judgment  for  the  plaintiff  will  not,  as  a 
general  rule,  be  reversed  for  a  defect  in  the 
declaration.  But  the  reason  is,  because  the 
court  will  intend,  where  nothing  appears  to  the 
contrary,  that  the  plaintiff  proved  a  good  cause 
of  action.  Ely  v.  Van  Beuren,  3  Cai.,  218  ; 
Owens  v.  Morehouse.  1  Johns., 276;  Bowditchv. 
Salisbury,  9  Id  ,  366.  There  is  no  room  in  this 
case  for  any  such  intendment,  for  the  justice 
states  expressly  that  he  has  returned  "  all  the 
evidence  ; "  and  we  see  no  cause  of  action 
against  the  defendant  was  proved.  We  are  re- 
ferred to  Hardy  v.  Howe,  7  Wend.,  452  ;  but 
that  case  is  far  enough  from  showing  that  the 
plaintiff  is  entitled  to  judgment  because  he  has 
proved  the  truth  of  a  bad  declaration. 

In  actions  before  justices  of  the  peace, if  any 
179*]  material  part  *of  the  plaintiff's  case  is 
wholly  unsupported  by  evidence,  a  judgment 
in  his  favor  will  be  reversed  on  certiornri;  and 
this  is  so  whether  the  trial  was  with  or  without 
a  jury.  Vrooman  v.  Lawyer,  13  Johns.,  339  ; 
Brockway  v.Kinney,  2  Id.,2W;  Noyes  v. Hewitt, 

18  Wend.,141;  Baldwin  v.  Delevan,  2  Hill, 125; 
and  see,  Trustees  of  PennTan  v.  Thorne,  6  Id., 
326.  If  in  any  view  of  the  evidence  it  does  not 
make  out  a  prima  facie  case,  in  all  its  parts, 
for  the  plaintiff,  it  is  an  error  in  law  to  render 
a  judgment  in  his  favor.     There  was  no  room 
for  a  mistake  about  the  facts  in  this  case;  and 
they  fell  far  short  of  making  out  a  cause  of  ac 
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tion  against  the  defendant.  There  was  a  total 
defect  of  evidence  upon  some  of  the  most  ma- 
terial points.  The  justice  undoubtedly  decid- 
ed wrong  upon  a  point  of  law.  He  must  have 
held  that  the  defendant  was  answerable  for  the 
trespass  of  his  daughter,  or  his  dog,  without 
proving  anything  whatever  beyond  the  fact 
that  the  girl  or  the  animal  did  the  wrong. 

The  defendant  did  not  object  to  the  suffi- 
ciency of  the  declaration  until  he  moved  for  a 
nonsuit  on  the  trial.  He  was  then  too  late. 
Neither  of  the  other  reasons  which  were  as- 
signed for  the  motion  was  well  founded,  and 
the  justice  might.theref ore,  well  deny  the  non- 
suit. When  the  defendant  moves  for  a  non- 
suit, or  makes  an  objection  upon  specified 
grounds, which  are  untenable,  he  cannot  after- 
wards complain  that  his  motion  or  objection 
was  improperly  overruled  for  some  other  rea- 
son, which  was  not  mentioned  at  the  time. 
Dunham  v.  Simmons,  3  Hill,  609.  But  I  do  not 
see  that  the  reasons  which  the  defendant  as- 
signed for  the  motion  were  calculated  to  mis- 
lead the  justice  in  relation  to  the  final  disposi- 
tion of  the  cause,  as  was  supposed  to  be  the 
case  in  Potter  v.  Deyn,  19  Wend.,  361  ;  which 
is  relied  on  by  the  plaintiff.  That  case  was  de- 
cided on  the  ground  that  the  onis  probandi  was 
upon  the  defendant;  and  if  the  dictum  which 
followed  was  well  founded  in  its  application 
to  that  case,  it  may  be  quite  wide  of  the  mark 
on  the  present  occasion ;  for  the  two  cases  are 
far  from  being  alike.  Here,  after  the  defend- 
ant had  failed  to  hit  the  true  point  on  the  mo- 
tion for  a  nonsuit,  he  went  into  the  defense, 
and  examined  *several  witnesses.  And  [*18O 
when  the  testimony  closed,  the  justice  took 
time  to  make  up  his  judgment.  He  evidently 
did  not  suppose  that  he  had  decided  all  the 
questions  in  the  cause  on  the  motion  for  a  non- 
suit. 

The  judgment  was  clearly  wrong  in  point  of 
law;  and  there  is  no  ground  upon  which  it  can 
be  allowed  to  stand. 

Judgment  reversed. 

Reviewed-43  Mo.,  122. 

Cited  in-7  Barb.,  85 ;  14  Barb.,  229 :  53  Barb.,  427 ; 
36  How.  Pr.,  388 ;  60  How.  Pr.,  450 ;  2  Abb.  Pr.,  467 ;  13 
Kan.,  350. 


THAYER  v.  WRIGHT. 

ScJiool  Trustees  May  Remove  and  Canwrt  a  Fence 
Unlawfully  Placed  on  School- House  Lot. 

If  one  place  a  fence  upon  a  school-house  lot  with- 
in the  exterior  line,  the  trustees  of  the  district  may 
lawfully  remove  and  place  it  upon  the  line. 

And  if  they  should  convert  the  materials  to  their 
own  use,  they  would  not  be  liable  to  an  action  at 
the  suit  of  the  party  who  had  placed  the  fence  upon 
the  lot,  because,  being  a  fixture,  the  fence  would 
belong-  to  the  owner  of  the  soil.  Semble.  Per  Bron- 
son,  Ch.  J. 

Citations— 20  Wend.,  646 ;  6  Greenl.,  427 ;  16  Mass., 
449 ;  Amos.  &  F.  Fixt.,  241,  n. 

TERROR  to  the  Orleans  C.  P.  Thayer  sued 
J-J  Wright  before  a  justice  in  trover  for  a 
quantity  of  rails;  and  the  case  was  substantial- 
ly as  follows:  in  Ib35,  the  plaintiff  leased  a  lot 
62  feet  by  40,  in  the  northwest  corner  of  his 
farm,  where  two  roads  met,  to  the  trustees  of 
school  district  No.  24,  in  Murray  and  Barry. 
The  lease  was  in  perpetuity;  but  the  property 
was  to  revert  when  it  ceased  to  be  used  for  a 
school-house.  A  school-house  was  built  on  the 
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south  side  of  the  lot,  fronting  the  east,  with  a 
privy  in  the  rear,  which  had  stood  there  for 
ten  years  and  more,  and  a  school  was  kept  in 
the  house.  There  had  been  a  fence  separating 
the  school  lot  on  the  west  from  the  farm,  which 
was  built  by  the  plaintiff  ;  but  it  had  fallen 
into  decay.  In  April,  1846,  the  plaintiff  built 
three  lengths  of  rail  fence  on  the  school  lot. 
extending  from  the  northwest  corner  of  the 
lot  to  the  northwest  corner  of  the  school  house. 
This  cut  off  all  communication,  so  that  the 
181*]  school  children  *could  only  get  to  the 
privy  by  climbing  over  the  fence.  This  fence, 
or  some  other,  was  necessary  to  prevent  cattle 
from  coming  on  to  the  farm.  The  defendant 
was  a  trustee  of  the  district  at  the  time  ;  and 
about  two  months  after  the  fence  was  built, he, 
with  another  trustee,  removed  the  fence  which 
the  plaintiff  put  up  to  the  place  where  the  old 
division  fence  between  the  lot  and  the  farm 
had  stood.  The  plaintiff  was  present  and  for- 
bid the  removal.  Plaintiff  said  he  had  called 
upon  the  trustees  to  build  the  fence.  There 
was  no  proof  that  they  were  bound  to  build. 
The  justice  denied  a  motion  for  a  nonsuit ; 
and  gave  judgment  for  the  plaintiff  for  25 
cents  damages,  besides  costs.  On  certiorari, 
the  C.  P.  reversed  the  judgment.  The  plaint- 
iff brings  error. 

Mr.  H.  D.  Tucker,  for  plaintiff  in  error. 

Messrs.  Church  and  Davis,  for  defendant 

in  error. 

By  the  Court,  Bronson,  Ch.  J.  The  plaint- 
iff was  a  trespasser  when  he  built  the  fence  on 
the  school-house  lot;  and  the  defendant,  as  a 
trustee  of  the  school  district,  had  an  undoubt- 
ed right  to  remove  the  fence.  His  only  fault 
is,  that  he  suffered  the  school  children  to  be 
annoyed  with  the  nuisance  for  two  months  be- 
fore it  was  abated. 

If  the  defendant  had  converted  the  rails  to 
his  own  use,  I  am  not  prepared  to  admit  that 
this  action  could  be  maintained.  A  fence  is  a 
fixture;  and  belongs  to  the  owner  of  the  soil. 
If  a  man  knowingly  enter  upon  the  land  of 
another,  without  permission,  and  build  a  house 
or  a  fence,  the  erection  belongs  to  the  owner 
of  the  &nd;  and  he  may  pull  it  down,  and  dis- 
pose of  the  materials  as  he  pleases.  Such  are 
my  present  impressions.  See,  Walker  v.  Sher- 
man, 20  Wend.,  646;  Ooddard  v.  Bolster,  6 
Greenl. ,  427  ;  Washburn  v.  Sproat,  16  Mass. , 
449;  Amos  &  Ferard,  Fixtures,  241,  n.  But  it 
is  not  now  necessary  to  settle  that  question  ; 
for  the  defendant  did  not  convert  the  rails  to 
his  own  use.  He  removed  them  and  laid  them 
into  a  fence,  at  the  place  where  the  fence  ought 
182*]  to  be.  And  he  did  *nothingto  prevent 
the  plaintiff  from  taking  and  carrying  away 
the  rails,  if  he  had  chosen  to  do  so.  The  error 
of  the  justice  has  been  corrected  by  the  C.  P. 
Judgment  affirmed. 

Cited  in— 1  N.  Y.,  572 ;  66  Barb.,  309 ;  52  Wis.,  556 ;  9 
N.  W.  Rep.,  171. 


STAFFORD  v.  WILLIAMS  &  KELLOGG. 

Certiorari  to  Review  Justice's  Judgment — Pre- 
sumption as  to  Regularity  of  Proceedings — 
Non- Appearance  of  Defendant — Informalities, 
Disregarded. 

On  a  certiorari  to  review  a  justice's  judgment, 
where  the  defendant  did  not  appear  before  the  jus- 
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tice,  it  will  be  intended  that  he  waited  an  hour  after 
the  time  mentioned  in  the  summons  before  proceed- 
ing: with  the  cause,  unless  the  contrary  expressly 
appear. 

Therefore,  where  the  return  to  a  certiorari  stated 
that  the  plaintiff  appeared  at  "  the  time  and  place  " 
mentioned  in  the  summons,  and  that  the  defendant 
did  not  appear ;  and  it  then  proceeded,  in  a  new 
sentence,  to  state  that  the  plaintiff  declared,  etc.,  it 
will  be  intended  that  the  hour  had  elapsed  before 
the  declaration  was  received. 

The  want  of  a  venue,  and  of  a  precise  statement 
of  the  cause  of  action,  of  a  formal  promise  and  the 
like,  in  a  declaration  in  a  justice's  court,  will  be 
cured  by  the  non-appearance  of  the  defendant, 
where  the  evidence  shows  a  (rood  cause  of  action 

Accordingly, where  the  declaration  was  "for  g-oods 
sold  and  delivered,"  with  an  account  annexed,  and 
the  defendant  did  not  appear,  held  sufficient. 

Citations-2  R.  S.,  233,  sec.  46 ;  19  Wend.,  351  •  21 
Wend.,  305;  3  Hill,  75;  13  Wend..  85. 

ERROR  to  Oneida  C.  P.  Williams  &  Kel- 
logg sued  Stafford  by  summons  returnable 
at  the  justice's  office,  in  Utica,  March  8,  1845, 
at  2  o'clock  in  the  afternoon.  The  return  of 
the  justice  stales  "that  at  the  time  and  place 
above  specified  for  the  return  of  the  said  sum- 
mons, the  said  plaintiffs  appeared,"  by  attor- 
ney; "the  defendant,  nor  any  for  him,  did  not 
appear.  Plaintiffs  declared  against  the  defend- 
ant as  follows,  to  wit:  in  assumptit  upon  an  ac- 
count for  goods,  wares  and  merchandise,  hats, 
caps,  etc.,  sold  and  delivered  of  which  the  fol- 
lowing is  a  copy:  "  Spencer  H.  Stafford  to 
Williams  &  Kellogg,  Dr.,  1843,  April  13th, 
To  one  hat,  $5.00;"  and  so  giving  other  items 
with  their  dates,  amounting  in  all  to  $13.60, 
and  then  concluding,  "  to  the  plaintiffs'  dam- 
age $100."  The  justice  heard  evidence,  and 
rendered  judgment  for  the  plaintiffs  for  the 
*amount  of  the  account.  On  certiorari  [*183 
the  C.  P.  affirmed  the  judgment;  and  the  de- 
fendant brings  error. 

Mr.  S.  H.  Stafford,  in  person. 

Mr.  W.  L.  Walradt,  for  defendants  in 
error. 

By  the  Court,  Bronson,  Oh.  J.  The  lan- 
guage of  the  return  favors  the  objection,  that 
the  justice  did  not  wait  an  hour  for  the  de- 
fendant after  the  time  specified  for  the  return 
of  the  summons,  before  he  proceeded  with  the 
cause.  2  R.  S.,  233,  sec.  46.  But  that  is  not 
the  necessary  and  unavoidable  inference  from 
the  words  of  the  return.  It  states  that  the 
plaintiffs  appeared  "  at  the  time;"  and  that  the 
defendant  did  not  appear;  and  then,  commenc- 
ing with  a  new  period,  it  adds,  that  the  plaint- 
iffs declared.  It  is  quite  possible  that  the  dec- 
laration did  not  follow  immediately;  and  that 
a  whole  hour  elapsed  before  it  was  received. 
It  is  not  improbable  that  such  was  the  fact; 
and  that  the  reason  why  the  delay  was  not 
mentioned  in  the  return  is,  that  nothing  was 
said  on  the  subject  in  the  affidavit,  which  was 
served  on  the  justice.  The  legal  presumption 
is  in  favor  of  the  proper  discharge  of  official 
duty;  and  we  must  intend  that  the  proceedings 
were  regular,  until  the  contrary  plainly  ap- 
pears. Fuller  v.  Wilcox.  19  Wend.,  351;  Oak- 
'•ey  v.  Van  Horn,  21  Id.,  305;Baum  v.  Tarpen- 
ny,  3  Hill,  75.  If  this  matter  was  mentioned 
n  the  defendant's  affidavit  on  which  the  certi- 
vrari  was  allowed,  he  should  have  insisted  on 
a  return  stating  expressly  whether  the  justice 
waited  an  hour  or  not. 

There  is  the  more  reason  to  believe  that  this 
question  was  not  mentioned  in  the  defendant's 
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affidavit,  nor  thought  of  by  the  justice,  be- 
cause in  a  very  good  brief  submitted  on  the 
part  of  the  plaintiffs,  the  point  is  not  even 
mentioned.  It  has  probably  been  started  here 
for  the  first  time.  But  it  is  enough  that  it  does 
not  expressly  appear  that  the  defendant  was 
•deprived  of  his  hour  of  grace. 

The  defendant  insists  that  the  judgment  must 
1 84*]  be  reversed  *for  the  want  of  proper 
legal  form  in  the  declaration.  And  he  objects 
that  there  is  no  venue;  nor  any  averment  that 
the  goods  were  sold  and  delivered  by  the  plaint- 
iffs to  the  defendant,  and  that  no  promise  or 
undertaking  by  the  defendant  is  stated.  If  the 
•defendant  had  appeared  and  made  these  ques- 
tions by  a  demurrer,  the  declaration  would 
have  been  pronounced  insufficient ;  and  the 
plaintiffs  would  have  been  obliged  to  amend. 
But  considering  the  liberal  manner  in  which 
the  pleadings  in  justice's  courts  are,  and  should 
be  treated,  especially  when  no  objection  is 
made  at  the  time,  I  cannot  but  think  the  dec- 
laration sufficient.  Indeed,  as  it  sets  out  an 
account  in  detail,  with  names,  dates  and  arti- 
cles, it  is  more  full  and  formal  than  such  plead- 
ings usually  are;  and  if  we  should  reverse  this 
judgment  there  is  not  one  in  fifty  of  the  judg- 
ments rendered  in  collection  suits,  where  the 
defendant  does  not  appear,  which  could  stand. 
As  the  defendant  did  not  appear  and  plead,  he 
insists  that  he  waived  nothing;  and  that  he  is 
now  entitled  to  the  benefit  of  any  objection 
which  would  have  pre vailed  von  demurrer.  I 
cannot  agree  to  the  latter  part  of  the  proposi- 
tion. It  is  not  sustained  by  Northrup  v.  Jack- 
son, 13  Wend. ,  85,  on  which  the  defendant  re- 
lies. All  that  was  necessarily  decided  in  that 
case  is,  that  where  the  defendant  does  not  ap- 
pear, the  plaintiff  must  make  out  his  case  by 
legal  testimony.  And  we  think  that  is  enough 
without  giving  the  defendant  the  benefit  of  ob- 
jections which  might  have  prevailed,  if  he  had 
thought  proper  to^ttend  before  the  justice  and 
make  them. 

The  plaintiffs  gave  sufficient  evidence  of  their 
demand  to  warrant  the  justice  in  rendering 
judgment  in  their  favor. 

Judgment  affirmed. 

Cited  in— 2  N.  Y.,  117 ;  4  N.  Y.,  349 ;  29  Barb.,  524 ;  4 
Bob.,  10. 


185*]  *ARTEMAS  L.  AND  JOSEPH  SIMS 


HUMPHREY. 

Summary  Proceedings  to  Recover  Possession  of 
Land — Practice— Relation  of  Landlord  and 
Tenant  Must  Exist  between  the  Parties. 

In  a  summary  proceeding1  to  recover  the  posses- 
sion of  land,  the  summons  should  be  directed  to  all 
the  parties  proceeded  against  by  name. 

But  where  the  proceeding-  was  against  two,  both 
of  whom  were  named  in  the  affidavit,  and  the  sum- 
mons was  directed  to  one  of  them  "  and  any  other 
person  In  possession  of  the  premises."  and  both  ap- 
peared before  the  officer,  made  affidavits  and  had  a 
trial  by  jury,  without  objecting1  to  the  summons ; 
held,  that  it  was  sufficient. 

To  warrant  a  proceeding1  under  this  statute  (ex- 
cept in  a  case  where  land  has  been  sold  on  execu- 
tion), the  relation  of  landlord  and  tenant,  created  by 
a  lease  or  demise  of  the  property,  must  exist  be- 
tween the  parties. 

Accordingly,  where  the  case  made  by  the  affidavit 
was,  that  the  alleged  tenant  had  in  August,  1843, 
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conveyed  the  premises  to  the  party  instituting1  the 
proceeding  by  a  deed  in  fee  containing1  the  follow- 
ing: clause :  "  possession  of  the  said  premises  to  be 
retained  by  the  said  party  of  the  first  part  [the 
grantor!  until  April  1, 1844."  and  that  he  held  over 
and  continued  in  possession  after  the  last  mentioned 
time,  though  he  had  received  a  month's  notice  to 
quit ;  held,  that  the  facts  did  not  constitute  a  ten- 
ancy within  the  statute,  and  that  the  officer  had  no 
jurisdiction. 

Citations-6  Hill,  314;  2R.  S.,  512,  sees.  28-32;  1R. 
S.,  745,  sees.  7-9 ;  5  Wend.,  281 ;  9  Wend.,  227  ;  15 
Wend.,  665 ;  2  Bl.  Com.,  150 ;  Co.  Litt.,  57  b ;  5  B.  & 
Aid.,  604 ;  4  Johns.,  156 ;  11  Wend.,  618 ;  2  Met,  29 ;  4 
Kent,  116. 

T  ANDLORD  and  tenant.  This  was  a  sum- 
JU  mary  proceeding  to  recover  the  possession 
of  land,  instituted  by  Humphrey  against  Ar- 
temas  L.  and  Joseph  Sims,  before  a  judge  of 
of  Madison  Co.,  on  the  23d  of  May,  1844. 
Humphrey  in  his  affidavit,  stated  that  Artemas 
L.  Sims,  August  1,  1843,  for  the  consideration 
of  $2, 100,  executed  to  him,  Humphrey,  a  deed 
(bargain  and  sale)  in  fee  of  the  premises  in  ques- 
tion, which  deed  was  set  out  at  large  in  the 
affidavit.  After  describing  the  property,  sit- 
uate in  the  Village  of  Cazenovia,  Madison  Co., 
the  deed  contained  these  words:  "possession 
of  the  said  premises  to  be  retained  by  the  said 
party  of  the  first  part  [Sims]  until  April  1, 
1844."  The  affidavit  then  stated  that  A.  L.  Sims 
did  not  deliver  the  possession  of  the  premises 
to  Humphrey  April  1,  1844;  that  A.  L.  Sims 
was  in  possession  at  the  date  of  the  deed,  and 
that  he,  by  himself,  or  his  assigns  or  under 
tenants,  held  over  and  continued  in  possession 
of  the  premises,  without  the  permission  of 
Humphrey.  It  further  appeared  by  affidavits, 
that  April  2,  1844,  Humphrey  gave  written  no- 
tice to  A.  L.  Sims  to  remove  from  the  prem- 
ises within  one  month.  At  the  same  time  a 
like  notice  was  given  to  *  Joseph  L.  [*186 
Sims,  who  is  the  father  of  Artemas,  and  was 
then,  with  Artemas,  in  possession  of  the  prop- 
erty. 

The  judge  issued  a  summons,  which  was  di- 
rected to  Artemas  L.  Sims  "and  any  other 
person  in  possession  of  the  premises  hereinaft- 
er described,"  etc.  The  summons  was  served 
on  both  Artemas  and  Joseph;  and  they  both 
appeared  before  the  judge  in  pursuance'of  the 
summons,  made  affidavits,  and  had  a  trial  by 
jury.  The  jury  found  in  favor  of  Humphrey; 
and  the  judge  issued  his  warrant  commanding 
the  officer  to  remove  all  persons  from  the  prem- 
ises, and  put  Humphrey  into  possession .  When 
Artemas  and  Joseph  appeared  before  the  judge, 
they  moved  to  quash  the  summons  on  the 
ground  that  the  affidavit  of  Humphrey  gave 
the  judge  no  jurisdiction.  The  motion  was  de- 
nied. The  proceedings  were  removed  into  this 
court  by  certiorari, 

Mr.  D.  B.  Noxon,  for  Sims  and  Sims. 

Messrs.  S.  T.  Fairchild  and  S.  Stevens, 
for  Humphrey. 

By  the  Court,  Bronson,  Ch.  J.  The  sum- 
mons should  have  been  directed  to  Joseph,  as 
well  as  Artemas  L.  Sims,  by  name.  Hill  v, 
Stocking,  6  Hill,  314.  But  the  affidavits  which 
were  presented  to  the  judge  showed  that  Jo- 
seph, as  well  as  Artemas,  was  in  possession, 
and  that  a  month's  notice  had  been  given  him 
to  remove.  He  was  summoned,  and  appeared 
before  the  judge;  and  was  heard  upon  the  mer- 
its. This  was,  perhaps,  enough  to  give  the 
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judge  jurisdiction  over  the  person,  if  he  had 
jurisdiction  of  the  subject  matter.  Joseph  did 
not  object  to  the  sufficiency  of  the  summons; 
bui  only  to  the  affidavits;  and  in  them  he  was 
named,  as  well  as  Artemas. 

With  the  exception  of  the  case  of  lands  sold 
on  execution,  the  statutes  under  which  these 
proceedings  were  had  only  extend  to  cases 
where  the  relation  of  landlord  and  tenant  ex- 
ists, or  has  existed,  between  the  parties,  or 
between  those  under  whom  they  hold.  The 
persons  to  be  removed  are,  "any  tenant  or 
lessee,"  or  his  assigns,  etc.  who  "shall  hold 
187*j  over  and  *continue  in  possession  of  the 
demised  premises,  or  any  part  thereof,  after 
the  expiration  of  his  term,  without  the  per- 
mission of  the  landlord;"  or  who  shall  "  hold 
over,  without  such  permission  as  aforesaid, 
after  any  default  in  the  payment  of  rent."  And 
the  person  authorized  to  institute  proceedings, 
is,  "any  landlord  or  lessor,  his  legal  represent- 
atives," etc.  2  R.  S.,  512,  sec.  28-32.  An- 
other statute  provides,  that  "  Wherever  there 
is  a  tenancy  at  will,  or  by  sufferance,  created 
by  the  tenant's  holding  over  his  term,  or  other- 
wise, the  same  may  be  terminated  by  the  land- 
lord's giving  one  month's  notice  in  writing  to 
the  tenant,  requiring  him  to  remove."  After 
the  expiration  of  the  month,  the  landlord  may 
re-enter,  or  proceed  under  the  first  mentioned 
statute.  1  R.  8.,  745,  sees.  7-9.  I  see  nothing 
to  induce  the  supposition  that  the  Legislature 
intended  to  include  cases  where  the  relation  of 
lessor  and  lessee  has  never  existed  between  the 
parties.  In  Ewrtson  v.  Button,  5  Wend.,  281, 
the  owner  of  the  premises  agreed  to  deliver 
possession  to  the  mortgagee  within  45  days; 
and  it  was  held  that  the  mortgagee  could  not 
rightfully  obtain  the  possession  under  the  Act 
of  1820,  which,  so  far  as  relates  to  this  ques- 
tion, was  substantially  like  the  present  statute. 
Savage,  Ch.  J.,  after  speaking  of  quasi  tenan- 
cies, said  the  statute  was  designed  to  afford  a 
speedy  remedy  where  the  conventional  rela- 
tion of  landlord  and  tenant  existed,  and  not 
where  that  relation  was  created  by  operation 
of  law.  In  Roach  v.  Cosine,  9  Wend.,  227,  the 
same  rule  was  followed  under  the  present  stat- 
ute, which.  Savage,  Ch.  J.,  said,  was  intended 
to  apply  to  the  cases  of  landlord  and  tenant 
strictly.  Hunt  v.  Comstock,  15  Wend.,  665, 
does  not  conflict  with  this  doctrine;  for  in  that 
case  it  was  held  that  there  was  a  lease,  and  the 
technical  relation  of  landlord  and  tenant. 

It  is  a  doctrine  of  the  common  law  that  all 
lands,  save  those  belonging  to  the  King  or  sov- 
ereign power,  are  held  of  some  superior,  or 
lord;  and  hence  we  have  the  name  of  landlord, 
and  the  person  who  holds  is  called  a  tenant. 
In  this  general  sense,  every  man  who  holds 
lands,  though  he  may  be  the  owner  in  fee  sim- 
ple, and  may  owe  neither  fealty  nor  service  to 
188*]  *anyone,  is  said  to  be  a  tenant.  And 
when  the  occupant  holds  in  subordination  to 
the  title  of  another,  he  is  sometimes  said  to  be 
the  tenant,  or  quasi  tenant,  of  the  owner,  al- 
though there  never  was  any  agreement  between 
them  in  relation  to  the  possession.  Such  is  the 
case  where  one  alienes  his  land  in  fee,  and  still 
continues  in  possession;  and  where  the  land  is 
sold  on  execution,  or  by  virtue  of  the  power  of 
sale  in  a  mortgage.  But  I  think  it  clear  that 
that  branch  of  the  statute  which  we  are  con- 
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sidering  only  extends  to  cases  where  the  rela- 
tion of  landlord  and  tenant  has  been  created  by 
a  lease  or  demise  of  the  property.  A  subse- 
quent clause  provides  in  express  terms  for  one 
of  the  quasi  tenancies  which  have  been  men- 
tioned, to  wit,  the  case  of  a  sale  on  execution; 
which  shows  that  the  Legislature  did  not  in- 
tend to  include  that  or  any  other  case  of  the 
like  kind,  under  what  had  before  been  said  in 
relation  to  tenants  or  lessees  holding  over. 

It  is  said  that  the  clause  in  the  deed  of  Sims 
in  relation  to  the  possession  of  the  property  un- 
til the  first  of  April,  constituted  him  a  tenant 
for  part  of  a  year;  and  after  the  day  had  passed 
he  was  a  tenant  at  sufferance,  and  so  subject 
to  removal  by  this  summary  proceeding.  But 
the  clause  in  question  could  only  operate  by 
way  of  exception.  The  possession  from  the 
date  of  the  deed  to  the  first  of  April  was  not 
granted.  Sims  held  during  that  period  by 
virtue  of  his  original  title;  and  not  under  any 
grantor  demise  from  Humphrey.  After  the 
first  of  April,  it  was  the  case  of  a  grantor  in 
possession  after  he  had  parted  with  all  his  title. 
If  that  made  him  a  tenant  at  sufferance  to  the 
grantee,  2  Bl.  Com.,  150;  Co.  Litt.,  57  b;  Pat- 
ridge  v.  Sere,  5  Barn.  &  Aid.,  604;  Hyatt  v. 
Wood,  4  Johns.,  156; Rowan  v.  Lytle,  11  Wend., 
618;  Kinsley  v.  Ames,  2  Met.,  29;  4  Kent,  116, 
still,  as  the  relation  of  lessor  and  lessee  had 
never  existed  between  the  parties,  the  case  did 
not  come  within  the  statute.  We  think  the 
judge  had  no  jurisdiction. 

Proceedings  reversed,  with  costs. 

Cited  in-5  N.  Y.,  388 :  28  N.  Y.,  56 :  20  Hun,  318 ;  11 
How.  Pr.,  88;  23  How.  Pr.,  461 ;  25  How.  Pr.,  377  ;  58 
How.  Pr.,  353 ;  1  Daly,  46  ;  27  Mich.,  32. 


*STEWART0.  AHRENFELDT.  [*189 

Compromise  of  Doubtful  Claim,  a  Good  Consider- 
ation far  Promise — Fraudulent  Concealment 
of  Material  Facts  May  Defeat— Trial— Evi- 
dence— Admissibility  of. 

The  settlement  of  a  suit,  or  the  compromise  of  a 
doubtful  claim.is  a  good  consideration  for  a  promise 
to  pay  money ;  and  in  an  action  on  such  promise  it  is 
not  competent  for  the  defendant  to  show  that  noth- 
ing was  due  the  promisee  on  the  demand  which  had 
been  adjusted. 

But  if  the  party  to  whom  the  promise  is  made  has 
fraudulently  concealed  material  facts,  not  within 
the  knowledge  of  the  other  party,  such  fraudulent 
conduct  may  be  shown  to  defeat  a  recovery  on  the 
promise. 

Therefore,  where  one  sued  as  an  indorser.  compro- 
mised the  claim  by  giving  his  note  for  a  part  of  the 
demand,  and  in  an  action  on  the  new  note  offered 
to  show  that  when  it  was  given  the  plaintiff  had  in 
his  hands  money  of  the  maker  of  the  former  note 
to  an  amount  sufficient  to  pay  it,  and  that  there  ws 
nothing  due  thereon ;  held,  that  such  evidence  • 
admissible. 

If  payment  had  been  set  up  in  the  former  suit,  < 
if  the  maker  of  the  old  note  had,  to  the  knowledge  of 
the  surety,  claimed  that  it  had  been  paid,  the  rule 
would  have  been  different,  and  the  evidence  offered 
would  not  have  been  competent. 

TERROR  to  the  N.  Y.  Superior  Court.     Ste\ 
S-l    art  sued  Ahrenfeldt  before  one  of    the 


NOTE.— That  the  compromise  ofadoubtfid  claim  is  a 
good  consideration,  see  Russell  v.  Cook,  3  Hill,  504, 
note,  and  notes  cited ;  Seaman  v.  Seaman,  12  Wend., 
381. 

Compare,  also,  Palmerton  v.  Huxford,  ante,  16d 
note,  andnotes  cited. 
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assistant  justices  of  the  City  of  N.  Y. ,  on  a  prom- 
issory note  for  $50,  given  to  the  plaintiff  by 
the  defendant,  dated  January  9, 1844,  and  pay- 
able twelve  months  after  date.  It  appeared, 
that  the  plaintiff  formerly  brought  a  suit  in  the 
Supreme  Court,  against  both  maker  and  in- 
dorser,  on  a  promissory  note  for  $255,  dated 
December  81,  1841,  made  by  one  Parker,  and 
indorsed  by  the  defendant.  The  suit  was  at 
issue,  and  had  been  referred  to  referees.  For 
the  purpose  of  settling  and  getting  rid  of  that 
suit,  and  getting  his  name  off  from  that  note, 
the  defendant  gave  the  plaintiff  two  promissory 
notes  of  $50  each  ;  and  the  defendant's  name 
was  thereupon  stricken  from  the  $V55  note,and 
the  plaintiff  agreed  to  enter  a  nolle  prosequi  as 
to  this  defendant  in  that  suit,  leaving  it  to  go 
on  against  the  maker  of  the  note.  The  $50 
note  in  suit  is  one  of  the  two  $50  notes  above 
mentioned.  The  original  suit  went  on  against 
Parker,  the  makeV,  for  a  time  ;  and  was  then 
settled,  the  plaintiff  giving  up  the  note  to  Par- 
ker, without  receiving  anything;  and  also  pay- 
ing a  part  of  Parker's  costs  of  the  suit. 
19O*]  *The  defendant  offered,  in  several 
forms,  to  prove  that  nothing  was  due  to  the 
plaintiff  at  the  time  he  brought  the  suit  on  the 
large  note;  that  he  had  money  of  Parker's  (the 
maker)  in  his  hands  at  that  time  more  than 
sufficient  to  pay  the  note.  The  justice  reject- 
ed the  evidence  ;  and  gave  judgment  for  the 
plaintiff.  On  certiorari,  the  Superior  Court 
reversed  the  judgment.  The  plaintiff  brings 
error. 

Mr.  R.  S.  Rowley,  for  plaintiff  in  error, 
cited  3  Hill,  504;  5  Watts,  259;  6  Munf.,  406 ; 
14  Conn.,  12;  2  Pa.,  531  ;  6  Monroe,  97  ;  Chit. 
Cont.,  43.  44,  6th  Am  ed. 

Mr.  J.  G.  Me  Adam,  for  defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  The  plaintiff 
is  right  in  his  law,  that  the  settlement  of  a  suit, 
or  the  compromise  of  a  doubtful  claim,  is  a 
good  consideration  for  a  promise  to  pay  mon- 
ey ;  and  when  an  action  is  brought  upon  the 
promise,  it  is  no  answer  to  show,  that  the  first 
suit  could  not  have  been  maintained,  or  that 
the  claim  was  not  a  valid  one.  When  parties 
meet  upon  equal  terms,  and  adjust  their  differ- 
ences, both  are  concluded  from  any  further 
litigation  of  the  matter.  One  party  is  not  at 
liberty  to  say  that  the  sum  paid  or  agreed  to 
be  paid  was  too  much,  nor  the  other  that  it 
was  not  enough.  Any  other  rule  would  deny 
to  parties  the  right  to  settle  their  claims  and 
controversies  as  they  may  deem  proper.  But 
it  must  be  understood  that  in  making  the  com- 
promise, the  parties  have  dealt  fairly  with  each 
other.  Fraud  vitiates  everything.  If  Parker, 
instead  of  the  defendant,  had  made  this  ar- 
rangement with  the  plaintiff,  he  would  have 
been  bound  by  it;  for  he  and  the  plaintiff  would 
have  met  on  equal  terms.  One  knew  as  well 
as  the  other  whether  the  whole,  or  any  part  of 
the  debt  had  been  paid.  But  it  was  not  so  with 
the  defendant.  He  was  not  the  principal  in 
the  note;  but  stood  in  the  relation  of  a  surety 
for  Parker.  And  there  is  nothing  in  the  case 
to  show  that  he  had  even  heard  of  the  pay- 
ment, or  that  there  was  any  such  ground  for  a 
191*]  defense.  If  the  plaintiff,  with  *the 
money  in  his  pocket,  allowed  the  defendant  to 
acton  the  mistaken  supposition  that  he  was  li- 
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able  as  indorser  for  the  debt,  he  did  not  deal 
fairly  with  his  adversary  ;  and  the  settlement 
ought  not  to  be  held  conclusive.  I  agree,  that 
if  the  question  of  payment  was  a  point  in  con- 
troversy between  the"  parties;  if  the  defendant 
knew  that  Parker  claimed  to  have  paid  the 
note,  while  that  fact  was  denied  by  the  plaint- 
iff, and  still  chose  to  give  $100,  or  any  other 
sum,  to  settle  the  suit  and  have  his  indorse- 
ment canceled,  instead  of  taking  the  peril  and 
incurring  the  expense  of  a  trial,  there  is  no 
good  reason  why  he  should  not  be  holden  to 
the  bargain.  Settlements  of  this  kind  are  usu- 
ally effected  by  mutual  concessions — one  party 
agreeing  to  take  less  than  he  claims,  and  the 
other  to  pay  more  than  he  admits  to  be  due, 
for  the  sake  of  ending  or  preventing  litigation. 
And  if  all  has  been  fairly  done,  neither  party 
is  afterwards  at  liberty  to  disregard  the  agree- 
ment and  re-open  the  controversy.  But  until  it 
appears,  that  the  defendant  knew  there  was, 
or  might  be  a  question  of  payment  in  the  case, 
I  think  he  is  at  liberty  to  impeach  the? consid- 
eration of  the  new  notes,  by  showing  that  the 
plaintiff  had  been  paid  before  those  notes  were 
given. 
Judgment  affirmed. 

Distinguished— 21  Hun,  162. 

Cited  in-28  N.  Y.,  394 ;  61  N.  Y.,  624 ;  72  N.  Y.,  169  ; 
78  N.  Y.,  337 ;  4  Lans.,  33 ;  5  Hun,  140 ;  8  Barb.,  653 ;  19 
Barb.,  302 ;  35  Barb.,  293 ;  37  Barb.,  155 ;  44  Barb.,  652 ; 
52  Barb.,  167 :  67  Barb.,  395 ;  47  How.  Pr.,  442 ;  34  N.  J. 
L.,  62 ;  14  N.  W.  Rep.,  694. 


STEBBINS  t>.   COOPER. 

Trespass — Best  Evidence  Must  Be  Produced. 

Where  it  was  sought  to  charge  the  defendant  with 
a  trespass  on  the  ground  that  he  had  directed  anoth- 
er to  take  the  plaintiff's  property,  and  it  turned  out 
that  the  only  direction  given  by  him  was  contained 
in  a  military  warrant,  which  he  had  signed  as  presi- 
dent of  a  court-martial ;  held,  that  the  plaintiff  was 
bound  to  produce  the  warrant,  and  could  not  other- 
wise prove  the  direction. 

Citation-3  Hill,  619. 

ERROR  to  Chenango  C.  P.  Stebbins  sued 
Cooper  before  a  justice,  and  declared  in 
trespass  for  taking  a  cow.  On  the  trial  the 
plaintiff  called  a  witness,  who  swore  that  he 
took  a  *cow  and  drove  it  away  from  [*192 
the  plaintiff's  farm  by  order  of  the  defendant. 
On  cross  examination,  the  witness  said  he  was 
a  constable,  and  that  he  had  no  authority  from 
the  defendant  except  a  military  warrant  for 
the  collection  of  fines,  signed  by  the  defendant 
as  president  of  a  court-martial.  The  defendant 
was  not  present,  and  did  not  in  any  other  way 
direct  the  taking  of  the  cow.  The  defendant 
objected  that  the  warrant  or  authority  should 
be  produced.  He  also  moved  for  a  nonsuit, 
which  was  refused;  and  the  justice  gave  judg- 
ment for  the  plaintiff,  which  was  reversed  by 
the  C.  P.,  on  certiorari.  The  plaintiff  brings 
error. 

Mr.  A.  K.  Maynard,  for  plaintiff  in  error. 

Mr.  Sayre  and  Banks,  for  defendant  in 
error. 

By  the  Court,  Bronson,  Ch.  J.  As  the  con- 
stable had  no  authority  or  direction  from  the 
defendant  to  take  the  cow,  except  the  military 
warrant  for  the  collection  of  fines,  the  warrant 
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itself  should  have  been- produced,  as  the  best 
evidence.  It  makes  no  difference  that  the  fact 
that  the  warrant  was  the  only  authority  did 
not  come  out  until  the  cross-examination. 
When  the  fact  was  once  out  the  defendant  had 
a  right  to  insist  that  the  writing  should  be  pro- 
duced to  speak  for  itself,  instead  of  leaving  it 
to  the  witness  to  give  its  contents,  or  interpret 
its  meaning.  This  is  not  like  the  case  of  Simp- 
son v.  Walrus,  3  Hill,  619,  on  which  the  plaint- 
iff relies.  There  the  plaintiff  showed  that  the 
defendant  gave  verbal  directions  to  take  the 
property;  and  was  not  obliged  to  resort  to  the 
execution  to  make  out  a  taking  by  the  defend 
ant's  orders.  Here,  the  defendant  gave  no  ver- 
bal directions  ;  there  is  nothing  but  the  war- 
rant; and  that,  as  the  best  evidence  of  what  the 
defendant  did,  should  have  been  produced. 
The  error  of  the  justice  has  been  corrected  by 
the  C.  P. 
Judgment  affirmed. 


193*]  *  WHITE  v.  STEVENSON. 

Pleading — Amendment  of— Matter  of  Discretion 
— Error  Does  Not  Lie. 

An  application  to  amend  a  pleading  is  addressed 
to  the  discretion  of  the  court  in  which  the  suit  is 
pending. 

And  though  a  justice's  court  has  power  to  allow 
.amendments,  error  will  not  lie  from  a  decision  re- 
fusing an  application  to  amend  a  pleading. 

If  the  application  be  denied  on  the  ground  that 
the  justice  had  no  power  to  grant  the  motion,  still 
the  judgment  will  not  be  reversed  unless  it  distinct- 
ly appear  that  the  amendment  would  have  been 
granted  but  for  the  supposed  want  of  power. 

ERROR  to  the  C.  P.  of  Washington  Co. 
White  sued  Stevenson  in  a  justice's  court 
and  declared  on  a  promissory  note  made  by 
the  defendant  for  $100,  dated  March  20,  1837. 
The  defendant  pleaded  a  discharge  under  the 
late  Bankrupt  Act,  granted  by  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  N.  Y.,  August  20,  1842.  Rep 
lication,  that  the  discharge  was  obtained  by 
fraud,  specifying  several  acts  of  willful  con- 
cealment, etc.  Rejoinder,  taking  issue  on  the 
allegations  of  fraud  set  out  in  the  replication. 
The  cause  was  then  adjourned,  and  on  the  ad- 
journed day  the  plaintiff  produced  a  further 
specification  of  certain  acts  of  fraud  in  the 
bankrupt  proceedings,  and  asked  for  leave  to 
amend  his  replication  by  adding  a  statement 
of  these  to  those  already  mentioned,  and  of- 
fered to  make  affidavit  to  the  truth  of  the  ad- 
ditional statement,  and  to  show  that  the  facts 
had  not  come  to  his  knowledge  until  after  the 
joining  of  issue,  and  to  consent  to  a  further 
adjournment  and  pay  costs.  The  justice  de- 
nied the  motion  to  amend  on  the  ground,  as 
stated  in  the  return,  that  the  Bankrupt  Act  re- 
quired "prior  reasonable  notice"  of  the  acts  of 
fraud,  ^  hich  provision  would  not  be  satisfied 
if  an  amendment  were  allowed,  and  that  he 
had,  therefore,  no  discretion  to  permit  an 
amendment  at  that  time.  The  cause  was  tried 
by  jury,  and  there  was  a  verdict  and  judgment 
for  the  defendant,  which  was  affirmed  on  cer- 
tiorari. 

Mr.  H.  K.  Sharpe,  for  plaintiff  in  error, 
insisted  that  the  justice  erred  in  holding  that 
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he  had  no  power  to  allow  the  amendment,  and 
*in  refusing  the  application.  2  R.  S.,  [*194 
424,  sec.  I;  Id.,  225,  sec.  1;  Brace  v.  Benson,  10 
Wend.,  213;  Colvin  v.  Corwin,  15  Id.,  557; 
Beach  v.  Chamberlain,  3  Id.,  367. (a) 
Mr.  A.  L.  Baker,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  The  applica- 
tion to  amend  the  pleading  was  addressed  to 
the  discretion  of  the  justice,  and  no  legal  right 
was  violated  by  its  denial.  Nor  is  it  of  any 
consequence  that  the  justice  supposed  he  had 
no  power,  under  the  Act  of  Congress,  to  grant 
the  application.  Suppose  in  this  he  was  mis- 
taken, that  would  not  show  that  the  plaintiff 
had  any  legal  right  to  make  the  amendment, 
or  that  the  justice  would  have  permitted  it  to 
be  made.  Indeed,  I  understand  the  justice  to 
have  held  that  it  was  unreasonable,  at  that 
time,  to  permit  the  pleadings  to  be  altered. 
Every  such  question  is  addressed  to  the  discre- 
tion of  the  court,  and  the  exercise  of  that  dis- 
cretion will  not  be  reviewed  by  certiorari  or 
writ  of  error.  A  judgment  will  not  be  reversed 
unless  it  appears  that  a  positive  right  has,  in 
some  manner,  been  violated.  Nothing  like 
this  appears  in  any  part  pf  this  case,  and  the 
judgment  of  the  C.  P.  should  be  affirmed. 

Judgment  affirmed. 

Cited  in-8  Minn.,  294. 

(a)  See,  also,  Babcock  v.  Lipe,  1  Den.,  139. 


IN  THE  MATTER  OF  THE  AWARD  BETWEEN 
SAMUEL  AND  JOHN  S.  WILLIAMS 

AND 

JOHN  Z.  GOODRICH  ET  AL. 

Arbitration — Award  Must  Be  Within  the  Sub- 
mission, and  final — Proceedings  under  He- 
vised  Statutes  to  Vacate  Award. 

On  a  motion  to  vacate  an  award  of  arbitrators, 
pursuant  to  2  B.  S.,  542.  sec.  10,  the  court  is  not  con- 
fined to  an  examination  of  the  submission  and 
award ;  but  may  receive  affidavits  as  to  what  took 
place  at  the  hearing,  to  show  that  the  arbitrators 
exceeded  their  powers,  or  that  the  award  was  not 
final. 

A  ccordingly,where  the  submission  authorized  the 
arbitrators  to  award  upon  any  demands  of  J.  S.  W. 
against  J.  Z.  G.  and  against  the  Glendale  Company, 
all  being  *parties  to  the  submission,  and  to  [*195 
charge  J.  Z.  G.  with  any  demands  of  J.  S.  W.  against 
the  Glendale  Mills,  another  corporation  not  a  party 
to  the  submission,  if  they  should  find  that  he  ought 

NOTE.—  Arbitration  and  award  — Requisites  of 
award— Void  in  part  and  good  in  part. 

An  award  must  be  within  the  submission,  certain 
to  a  common  intent,  and  final.  See,  Purdy  v.  Dela- 
van,  1  Cai.,  304,  note.  As  to  the  submission,  in  con- 
nection with  the  above  case  of  Matter  of  Williams, 
see,  also,  Munro  v.  Allaire,  2  Cai.,  320;  Solomons  v. 
M'Kinstry,  13  Johns.,  27;  Stanton  v.  Henry,  11 
Johns.,  133 :  Jones  v.  Welwood,  71  N.  Y.,  208 :  Adams 
v.  Adams,  8  N.  H.,  82  ;  Gratz  v.  Gratz,  4  Bawle,  411 ; 
Lee  v.  Oustott,  1  Pike,  206 ;  Gibson  v.  Powell,  13 
Miss.,  712:  Stevens  v.  Gray,  2  Harr.  (Del.),  347: 
Brown  v.  Warnock,  5  Dana,  492 ;  Hill  v.  Thorn,  2 
Mod.,  309 ;  Lee  v.  Elkins,  12  Mod..  585 ;  Henderson  v. 
Williamson,  1  Strange,  116 ;  Williams  v.  Richardson, 
8  Taunt.,  697 ;  Sallows  v.  Girling,  Cro.  Jac.,  277. 

An  award  which  is  void  in  part  and  good  in  part, 
may  be  sustained  as  to  the  part  which  is  good.where 
the  parts  are  so  distinct  as  not  to  be  dependant  on 
each  other.  Otherwise  it  is  void  in  toto.  See,  Jack- 
son v.  Ambler,  14  Johns.,  96,  note. 

See,  generally.  Hays  v.  Hays,  23  Wend..  363,  note, 
and  notes  cited ;  Diedrick  v.  Richley,  2  Hill,  271  note ; 
Dater  v.  Wellington,  1  Hill,  319  note. 
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to  pay  the  same :  and  the  arbitrators  awarded  a  large 
sum  against  J.  Z.  G.in  favor  of  J.  8.  W..  which  was 
shown  by  affidavit  to  embrace  a  debt  owing;  by  the 
Glendale  Company  to  J.  S.  W.,  which  the  arbitrate!  s 
charged  upon  J.  Z.  G.  on  the  ground  that  he  had 
converted  the  property  of  that  Company  to  his  own 
use ;  held,  that  the  arbitrators  had  exceeded  their 
authority,  and  that  the  award  should  be  vacated. 

And  where  the  submission  was  of  the  separate  de- 
mands of  S.  against  J.  Z.  G.  and  against  the  Glen- 
dale  Company,  all  being  parties  to  the  submission, 
and  the  arbitrators  awarded  that  J.  Z.  G.  should  pay 
S.  $2,500 ;  and  it  was  shown  by  affidavit  that  this  sum 
was  allowed  for  the  value  of  stock  which  S.  owned 
in  the  Glendale  Company,  on  the  ground  that  J.  Z. 
G.  had  possessed  himself  of  the  effects  of  that  Com- 
pany; held,  that  the  question  whether  J.  Z.  G. 
should  pay  for  the  stock  was  not  within  the  submis- 
sion, and  that  the  award  elwuld  in  this  respect  be 
vacated  for  an  ex  cess  of  jurisdiction. 

Where  an  award  directed  that  one  of  the  parties 
to  the  submission  should  pay  to  another  party  a 
sum  of  money  as  the  value  of  certain  stock  held  by 
the  latter  in  a  manufacturing  corporation,  on  the 
ground  that  the  former  had  converted  to  his  own 
use  the  effects  of  the  corporation,  but  the  award 
did  not  direct  a  transfer  of  the  stock  to  the  party 
charged  with  its  value  ;  held,  that  it  was  void  for 
not  being  final  upon  the  matter  submitted. 

Citations— 3  Johns.,367  ;  2  Johns.  Ch.,551 ;  9  Johns., 
38  ;  1  Hill,  489  : 7  Hill,  329  ;  2  N.  H.,  429  ;  2  K.  S.,  542, 
•sec.  10. 

MOTION  by  Goodrich  to  vacate  an  award. 
The  submission  was  by  mutual  bonds, one 
by  Goodrich  and  the  Glendale  Company  to  S.  & 
J.  S.  Williams;  and  the  other  by  S.  &J.  S.Will- 
iams to  Goodrich  and  the  Glendale  Company. 
The  condition  was,  to  submit  to  the  decision 
of  certain  persons  "named,  selected  and  chosen 
arbitrators  as  well  by  and  on  the  part  and  be 
half  of  the  said  John  Z.  Goodrich,  and  the 
•Glendale  Company,  and  the  said  John  Z. 
Goodrich  as  representing  the  late  Glendale 
Mills;  as  of  the  said  John  S.  Williams  and 
Samuel  Williams, between  whom  a  controversy 
exists,  to  hear  all  the  proofs  and  allegations  of 
the  parties  of  and  concerning  all  actions  and 
complaints,  causes  of  action,  debts,  claims  and 
demands  which  the  said  Samuel  Williams  in- 
dividually, or  as  the  representative  of  the  late 
firm  of  Williams  &  Goodwin,  or  the  said  John 
S.  Williams  as  the  assignee  of  the  said  Samuel 
Williams  has  against  the  said  John  Z.  Good- 
rich individually,  and  as  a  partner  with  others 
or  the  said  Glendale  Mills,  or  the  said  Glen- 
dale Company,  all  or  any  or  either  of  them; 
190*]  and  which  the  said*JohnZ.  Goodrich, 
The  Glendale  Mills,  or  the  Glendale  Company, 
all,  any,  or  either  of  them,  have  against  the 
said  Samuel  Williams  individually,  or  as  a 
partner  with  others,  or  against  the  said  John 
S.  Williams  as  assignee  as  aforesaid;  and  all 
differences  and  matters  in  dispute  between  the 
said  parties,  and  all  matters  relating  thereto." 
The  award  was  to  be  made  by  a  specified  day. 
It  was  further  provided  oy  the  submission,  that 
any  claims  that  might  be  awarded  against 
Samuel  Williams  in  favor  either  of  the  Glen- 
dale Company  or  of  Goodrich  might  be  set  off, 
dollar  for  dollar,  against  any  claims  that  might 
be  awarded  in  favor  of  Samuel  or  John  S. 
Williams,  whether  against  Goodrich  in  any 
way,  or  the  Glendale  Company;  and  that  the 
balance  due  either  party  should  be  paid.  '  'And 
should  the  arbitrators  find  that  the  said  Sam- 
uel Williams  is  entitled  to  recover  anything 
of  the  Glendale  Mills,  and  should  further  find 
that  the  said  Goodrich  ought  to  pay  the  same, 
•or  any  part  thereof  so  found,  to  said  Williams, 


the  arbitrators  shall  so  award.  And  should  the 
arbitrators  find  that  the  said  John  Z.  Good- 
rich is  entitled  to  recover  anything  of  the  Glen- 
dale Mills,  and  should  further  find  that  said 
Williams  ought  to  pay  the  same,  or  any  part 
thereof  so  found,  to  said  Goodrich,  the  arbi- 
trators shall  so  award." 

The  submission  provided  that  a  judgment  of 
this  court  should  be  rendered  on  the  award. 

The  arbitrators  made  an  award,  by  which, 
after  reciting  the  submission,  and  that  they 
had  heard  the  proofs  and  allegations  of  the 
parties,  and  examined  the  various  matters  in 
controversy  between  them,  and  submitted  by 
them,  they  awarded,  "That  John  Z.  Goodrich 
is  indebted  unto  John  S.  Williams  as  assignee 
of  Samuel  Williams  the  just  and  full  sum  of" 
$15,253.80;  "and  that  John  Z.  Goodrich  is  in- 
debted to  Samuel  Williams  two  thousand  five 
hundred  dollars  ($2,500);  in  both  cases  all  offsets 
having  been  first  duly  considered  and  made. 
The  arbitrators  have  duly  considered  all  other 
matters  referred  to  in  the  submission,  and  find 
nothing  else  whereon  to  award." 

The  affidavits  of  the  parties,  the  arbitrators 
and  others,  presented  to  the  court  on  the  mo- 
tion, show,  that  it  appeared  before  *the  f*197 
arbitrators  that  Goodrich  had  been  a  principal 
owner  in  the  Glendale  Mills,  a  manufacturing 
company  at  Stockbddge,  Massachusetts,  the 
affairs  of  which  company  had  become  embar- 
rassed, and  it  had  stopped  business.  In  the 
spring  of  1840  Samuel  Williams  purchased 
stock  in  that  Company  of  Goodrich,  amount- 
ing, at  the  par  value,  to  $20,000.  Goodrich 
still  owned  stock  to  the  amount  of  $61,500  ; 
and  Beach  &  Royce  owned  to  the  amount  of 
$3,000.  In  December,  1840,  the  stockholders 
agreed  to  engage  in  manufacturing,  under  the 
agency  of  Goodrich  ;  and  S.  Williams  was  to 
aid  in  procuring  discounts  and  raising  money 
to  carry  on  the  business.  The  mills,  machin- 
ery, etc.,  to  be  used,  were  those  of  the  Glen- 
dale Mills.  The  parties  further  agreed  to  pro- 
cure a  new  charter  ;  and  in  March,  1841,  did 
procure  from  the  Massachusetts  Legislature, 
the  charter  for  a  new  manufacturing  company, 
of  the  name  of  the  Glendale  Company.  The 
stock  of  this  Company  was  taken  by  the  stock- 
holders of  the  former  Company  in  proportion 
to  their  interest  in  that  Company  ;  Goodrich 
taking  $36,000,  Samuel  Williams  $11,800,  and 
Beach  &  Royce  $1.800.  One  Strong,  also,  had 
stock  to  $400,  which  equitably  belonged  to 
Goodrich.  The  Company  went  on  with  the 
business ;  and  large  sums  of  money  were 
raised  for  the  Company  by  Goodrich,  with  the 
aid  of  S.  Williams,  and  his  firm  of  Williams 
&  Goodrich. 

The  sum  of  $15,253.80,  awarded  to  J.  S. 
Williams  as  assignee  of  Samuel  Williams,  was 
a  debt  due  from  the  Glendale  Company  to  S. 
Williams,  for  money  which  he  had  raised,  and 
advances  he  had  made  for  the  purpose  of  car- 
rying on  the  business  of  the  Company.  Fora 
part  of  the  amount  Goodrich  had,  as  the  arbi- 
trators decided,  made  himself  individually  lia- 
ble to  S.  Williams,  by  giving  notes,  on  which 
the  money  was  raised  in  his  own  name,  and 
not  as  agent  of  the  Company.  And  Goodrich 
was  charged  with  the  residue  of  the  aforesaid 
sum,  on  the  ground  that  he  had  possessed  him- 
self of  all  the  property  and  effects  of  the 
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Glendale  Company,  and  converted  the  same  to 
his  own  use. 

The  $2,500  was  awarded  to  Samuel  Will- 
198*]  iams  for  his  interest  *in  the  Glendale 
Company.  The  sum  was  ascertained  by  in- 
quiring into  the  affairs  of  the  company,  strik- 
ing a  balance  between  its  effects  and  liabilities 
in  favor  of  the  stockholders,  and  giving  Will- 
iams the  above  sum  as  his  share  in  that  bal- 
ance. This  was  awarded  against  Goodrich,  on 
the  ground  that  the  property  of  the  Company 
was  in  his  hands  and  use.  The  object  of  the 
arbitrators  was  to  make  Goodrich  the  purchas- 
er and  the  owner  of  Williams's  stock  and  inter- 
est in  the  Company ;  but  they  made  no  provision 
for  a  transfer  of  the  stock. 

Several  claims  were  set  up  by  Goodrich  in- 
dividually, and  as  representing  the  Glendale 
Mills,  and  by  the  Glendale  Company  ;  all  of 
which  were  rejected  by  the  arbitrators;  but  no 
particular  mention  of  those  matters  was  made 
in  the  award. 

Mr.  D.  D.  Field,  on  behalf  of  Goodrich, 
moved  to  vacate  the  award  on  the  grounds :  1. 
That  there  was  evident  partiality  in  the  two 
arbitrators  who  united  in  the  award  ;  2.  The 
arbitrators  exceeded  their  powers,  by  award- 
ing upon  matters  not  submitted  ;  and  3.  That 
they  so  imperfectly  executed  their  powers  that 
a  mutual,  final,  and  definite  award  on  all  the 
matters  submitted  was  not  made.  He  cited  2 
R  S.,  542,  sec.  10;  Watson,  Arb.,  146,  158, 
163,  166  ;  5  Cow.,  197  ;  7  East,  81  ;  16  Id.,  58; 
2  Moore,  728  ;  11  East,  189  ;  22  Pick.,  417;  14 
Johns.,  302  ;  3  Bing.,  634  ;  12  Wend.,  377  ;  3 
Cow.,  70;  5  Wh.,  394;  11  Id.,  446  ;  4  T.  R, 
146  ;  3  Greenl.,  85  ;  5  Id.,  192  ;  1  Rawle,  304  ; 
2N.  H.,  429;  9  Mass.,  329  ;  6  Pick.,  269  ;  1 
Cow.,  117  ;  7  Id.,  293  ;  2 Greenl.  Ev.,  sec.  78  ; 

5  Ad.  &  Ell.,  600  ;  8  Bing.,  13;  1  Barn.  &  Ad., 
723  ;  8  Ad.  &  Ell.,  235,  290  ;lQId.,  139  ;  3  Ad. 

6  Ell.,  295  ;  1  Brod.  &  Bing.,  80;  1  Wend., 
326. 

Mr.  S.  Stevens,  for  S.  and  J.  S.  Williams, 
cited  10  Wend.,  589  ;  17  Id.,  410  ;  14  Johns., 
106  ;  12  Id.,  311  ;  3  Cai.,  253  ;  1  Id.,  804  ;  2 
Id.,  320  ;  3  Johns.,  367  ;  1  Hill,  489  ;  9  Johns., 
38  ;  2  Johns.  Ch.,  551  ;  17  Wend.,  410,  462  ;  1 
Brod.  &Bing.,  432. 

199*]      *By  the   Court,  Brpnson,    Ch.   J. 

When  the  parties  have  agreed  in  their  written 
bubmission,  that  a  judgment  of  this  court 
shall  be  rendered  upon  the  award,  we  have 
power,  upon  motion,  to  vacate  the  award,  on 
the  grounds,  among  others,  that  the  arbitra- 
tors exceeded  their  powers  ;  or  that  they  so  im- 
perfectly executed  them,  that  a  mutual,  final 
and  definite  award  on  the  subject-matter  sub- 
mitted, was  not  made.  2  R  S.,  542,  sec.  10. 
But  the  statute  has  not  determined  whether, 
in  settling  these  questions,  we  are  confined  to 
an  examination  of  the  submission  and  award  : 
or  whether  we  can  go  beyond  them,  and  in- 
quire what  took  place  on  the  hearing.  In  ac- 
tions involving  the  validity  of  an  award,  the 
rule  in  this  State  was  formerly  understood  to 
be,  that  you  could  not  impeach  the  award  by 
going  behind  it.  and  showing  that  the  arbitra- 
tors either  exceeded  their  authority,  or  omitted 
to  decide  on  all  the  matters  submitted.  Bar- 
low v.  Todd,  3  Johns. ,  367  ;  8.  C.  in  chancery, 
2  Johns.  Ch.,  551  ;  De  Long  v.  Stanton,  9 


Johns. ,  38.  That  rule  we  followed  in  Butler 
v.  The  Mayor,  etc.,  of  N.  T.,  1  Hill,  489,  which 
was  an  action  involving  the  validity  of  an 
award.  The  reversal  of  that  judgment  by  the 
Court  for  the  Correction  of  Errors,  7  Hill,  329, 
has  settled,  that  the  parties  may  go  behind  the 
award  for  the  purpose  of  impeaching  it ;  and 
if  that  may  be  done  in  an  action,  it  is  quite 
clear  that  it  may  be  done  on  a  motion  to  vacate 
the  award.  There  may  be  room  for  doubt 
whether  this  doctrine  will  exert  a  wholesome 
influence  ;  but  that  is  a  question  which  belongs 
to  others. 

When  this  motion  was  made,  the  reversal  of 
our  judgment  in  Butler  v.  The  Mayor,  etc.,  of 
N.  T.,  was  not  mentioned  at  the  bar  ;  and  the 
fact  had  entirely  escaped  my  recollection.  But 
our  attention  has  since  been  called  to  the  de- 
cision of  the  Court  of  Errors ;  and  that  has 
settled  the  only  doubt  which  1  ever  felt  about 
this  motion.  If  we  must  look  behind  the  award, 
I  think  it  clear  that  the  arbitrators  exceeded 
their  powers. 

The  whole  sum  of  $15,253.80,  which  was 
awarded  to  John  S.  Williams  as  the  assignee 
of  Samuel,  was  a  debt  due  from  the  Glendale 
Company.  The  arbitrators  charged  Goodrich 
with  the  whole  of  this  debt,  on  the  ground 
that,  as  to  a  part  *of  it,  he  had  made  [*2OO 
himself  personally  liable  by  giving  notes  in  his. 
own  name,  instead  of  giving  them  as  agent  of 
the  Company  ;  and  as  to  the  residue,  the  arbi- 
trators proceeded  on  the  ground  that  Goodrich 
ought  to  pay  the  debt,  because  he  had  pos- 
sessed himself  of  all  the  effects  of  the  Com- 
pany, and  converted  the  same  to  his  own  use. 
However  just  it  may  be  that  Goodrich  should 
pay  all  the  debts  of  the  Glendale  Company,  I 
think  it  was  not  submitted  to  the  arbitrators  to 
say  whether  he  should  pay  them  or  not,  any 
further  than  he  had  bound  himself  by  contract 
for  their  payment.  The  fact  that  the  Glendale 
Company,  as  well  as  Goodrich,  was  a  party  to 
the  submission,  goes  far  to  show  that  the  Com- 
pany was  to  answer  for  itself ;  and  that  the 
parties  did  not  contemplate  that  Goodrich 
should  answer  for  the  defaults  of  the  Company. 
This  view  is  strongly  confirmed  by  the  fact 
that  Goodrich  became  a  party  to  the  submis- 
sion, not  only  on  his  own  account,  but  also 
"as  representing  the  Glendale  Mills  ;"  which 
was  another  corporation.  This  express  con- 
sent of  Goodrich  to  stand  as  the  representative 
of  the  Glendale  Mills,  renders  the  inference 
nearly  or  quite  conclusive,  that  he  was  not  to- 
stand  in  the  place  of  the  Glendale  Company, 
concerning  which  there  was  no  such  agree- 
ment. But  this  is  not  all.  The  parties  go  on 
in  the  submission,  and  provide  in  express 
terms,  that  Goodrich  may  be  charged  with 
anything  which  may  be  found  due  to  Williams 
from  the  Glendale  Mills.  As  there  is  no  such' 
agreement  in  relation  to  the  debts  of  the  Glen- 
dale Company,  and  the  Company  is  itself  a 
party  to  the  submission,  the  inference  is  irre- 
sistible that  the  parties  did  not  submit  the 
question  whether  Goodrich  should  be  charged 
with  the  debts  of  the  Company.  It  is  plain, 
therefore,  that  the  arbitrators  have  exceeded 
their  powers.  And  as  that  portion  of  the  debts 
of  the  Company  which  Goodrich  had  not  con- 
tracted to  pay,  has  been  mingled  with  the  rest, 
and  the  whole  awarded  in  one  gross  sum,  the- 
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•whole  of  this  branch  of  the  award  must  fall  to 
the  ground.  Thrasher  v.  Haynes,  2  N.  H.,  429. 

The  award  of  $2,500  to  Samuel  Williams,  for 
his  interest  in  the  Glendale  Company,  was  also 
20 1*]  a  plain  excess  of  jurisdiction  *on  the 
part  of  the  arbitrators.  The  parties  did  not 
submit  the  question  whether  Williams  should 
sell  his  stock  in  the  Company  to  Goodrich,  nor 
whether  Goodrich  should  buy  it;  and  of  course 
they  submitted  nothing  in  relation  to  the  price 
or  value  of  the  stock. 

If  the  question  about  stock  had  been  submit- 
ted, the  award  would  then  have  been  open  to 
the  further  objection,  that  it  is  not  mutual  and 
final;  for  while  Williams  is  to  be  paid  for  his 
stock,  there  is  no  provision  that  he  shall  trans- 
fer it  to  Goodrich. 

I  am  inclined  to  the  opinion  that  there  are 
other  valid  objections  to  the  award;  but  we 
need  not  go  beyond  those  which  have  been  con- 
sidered. It  is  proper,  however,  to  say  that  we 
see  no  just  ground  for  the  charge  of  partiality 
in  the  two  arbitrators  who  made  the  award. 
We  think  they  erred  in  judgment  in  relation  to 
the  extent  of  their  powers;  and  not  that  they 
intended  to  favor  either  of  the  parties  at  the  ex- 
pense of  the  other. 

Award  vacated. 

Explained— 20  Barb.,  412. 

Cited  in-30  Hun,  31 ;  30  Barb.,  491 :  5  Abb.  Pr.,  30. 


EVE  WILLSON  «.  BETTS. 

Bargain  and  Sale — Consideration,  Essential — It 
May  Be  Shown  by  Extrinsic  Evidence — Con- 
struction of  an  Instrument,  Held  to  Amount 
to  a  Bargain  and  Sale — Adverse  Possession — 
Feme  Covert,  Barred  after  Twenty  Tears, 
Her  Disability  having  Ceased  over  Ten  Tears 
before  Commencement  of  Suit — Limitation  of 
Action  of  Ejectment —  Writ  of  Right — Seisin — 
Proof  of  Deed  when  Witness  Cannot  be  Found — 
Proof  of  Handwriting — Ancient  Deeds  as  Evi- 
dence—  When  Admissible. 

An  instrument  under  seal,  executed  in  1784,  by 
which  J.  C.  appointed  W.  M.  his  attorney,  and  au- 
thorized him  to  transact  all  buisiness  in  relation  to 
the  land  granted  to  the  former  by  Congress  or  the 
State  of  N.  Y.,  and  to  take  the  same  into  his  posses- 
sion as  his  own  property,  and  which  contained  the 
folio  wing  clause  :  "I  do  hereby  grant,  bargain,  and 
sell  the  said  lands  to  J.  M.,  his  heirs  and  assigns  for- 
ever," is  a  conveyance  by  way  of  bargain  and  sale, 
and  is  sufficient  to  transfer  the  title  to  a  lot  in  the 
military  tract  subsequently  patented  to  J.  C.  as  a 
revolutionary  soldier. 

Although  a  consideration  is  essential  to  such  a 
conveyance,  it  may,  when  not  expressed  in  the  deed, 
be  shown  by  extrinsic  evidence. 

A.  feme  covert  is  barred  of  her  entry  upon  lands  by 
twenty  years'  adverse  possession,  provided  her  dis- 
ability ceased  more  than  ten  years  before  the  com- 
mencement of  the  suit. 

Accordingly,  where  the  adverse  possession  com- 
menced in  1811.  and  the  plaintiff  was  then  a  feme 
covert,  but  her  husband  died  in  1818,  and  she  brought 
ejectment  in  1834 ;  held,  that  her  right  of  entry  was 
barred. 

808*]  *A  feme  covert  is  entitled  to  ten  years  after 
her  disability  has  ceased  within  which  to  bring  her 
action,  however  long  she  may  have  been  under  dis- 
ability. 

The  limitation  of  the  action  of  ejectment,  to  a 
party  entitled  to  bring  a  writ  of  right  when  the  Re- 
vised Statutes  took  effect,  is  twenty-five  years.  One 
claiming  title  by  descent  to  lands  which  were  wild 


NOTE.—  Adverse  possession  —  What  constitutes  — 
Effect  of.  See,  McCormickv.  Barnum.lO  Wend.,104, 
notes  cited. 
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and  unoccupied  when  his  title  accrued,  may  main- 
tain a  writ  of  right  counting  on  his  own  seisin. 
Semble.  Per  Bronson,  Ch.  J. 

Held,  that  one  so  circumstanced  may  maintain 
such  writ*  counting  ou  the  seisin  of  his  ancestor. 

In  proving  a  deed,  having  a  subscribing  witness 
who  cannot  be  f  ound.the  handwriting  of  the  witness 
may  be  proved :  but  until  it  is  shown  that  such  proof 
cannot  be  made,  it  is  not  competent  to  prove  the 
handwriting  of  the  grantor. 

Where  it  is  shown  that  upon  diligent  inquiry 
nothing  can  be  learned  concerning  the  witness,  the 
handwriting  of  the  grantor  may  be  proved. 

Proof  that  a  deed  is  more  than  thirty  years  old,  or 
that  it  has  existed  for  any  Length  of  time,  however 
great,  without  other  circumstances,  is  no  evidence 
of  its  authenticity. 

And  where  a  deed  was  proved  to  have  been  in  ex- 
istence for  upwards  of  sixty  years,  and  it  was  shown 
to  have  been  in  the  custody  in  which  it  would  be 
expected  to  be  if  genuine, but  no  possession  had  been 
taken  or  other  act  done  under  it,  and  the  lands  had 
been  held  adversely ;  held,  that  its  authenticity  as 
an  ancient  deed  was  not  established. 

The  antiquity  of  a  deed,  where  nothing  has  been 
done  under  it,  is  a  circumstance  tending  to  discredit 
rather  than  to  authenticate  it.  Per  Bronson,  Ch.  J. 

To  authorize  the  reading  of  a  conveyance  not 
proyed,as  an  ancient  deed.it  must  be  shown  that  pos- 
session has  been  taken,  or  some  unequivocal  act 
done  under  it,  or  that  its  validity  has  been  admitted 
by  parties  having  an  adverse  interest. 

A  witness  may  testify  to  the  genuineness  of  the 
signatures  to  ancient  writings,  from  a  knowledge  of 
the  handwriting  of  the  alleged  writers,  acquired  by 
an  inspection  of  official  papers,  remaining  in  a  pub- 
lic office,  purporting  to  be  signed  by  the  same  per- 
sons. 

Where  a  deed  of  lands,  dated  in  1784,  had  indorsed 
upon  it  a  certificate,  dated  in  the  same  year,  of  the 
proof  thereof,  by  a  subscribing  witness,  before  a 
C9unty  judge,  which,  though  proved  to  be  genuine, 
did  not  authorize  the  deed  to  be  read  or  recorded, 
for  want  of  conformity  to  the  statute :  and  also  a 
genuine  certificate  of  like  date,  signed  by  a  county 
clerk  of  a  county  different  from  that  in  which  the 
land  lay,  that  it  had  been  recorded  in  his  office ;  held, 
that  such  certificates  did  not  tend  to  establish  the 
genuineness  of  the  deed,  and  were  only  material  to 
show  that  it  was  in  existence  at  the  time  they  bore 
date. 

The  presumption  upon  which  an  ancient  deed  is 
received  in  evidence,  is  repelled  by  proof  that  the 
grant  or  shortly  after  its  date  conveyed  the  premises 
to  another  person. 

The  circumstance  that  land  claimed  under  an  an- 
cient deed,  the  actual  execution  of  which  is  not 
proved, has  been  held  adversely  for  a  long  time  after 
the  date  of  such  deed,  affords  a  strong  presumption 
against  its  authencity. 

Citations— 10  Johns.,  456 ;  9  Cow.,  69 ;  5  Cow.,  74, 
221 ;  10  Wend.,  104 ;  3  Hill,  344 ;  8  Cr.,  329 ;  6  Hill,  634 : 
13  Wend.,  178 :  11  Wend.,  96 ;  5  Pet.,  319 ;  9  Pet.,  663 ;  2 
K.  &  R.,  262, 265 ;  3  Johns.  Gas.,  283 :  3  Johns.,  292 ;  8 
Wend.,  426,  431 ;  7  Wend.,  371 ;  Cowen  &  H.  Notes,  p. 
1310,  n.  903 ;  8  Ad.  &  Ell.,  151 :  15  Wend.,  Ill ;  Laws 
1820,  p.  248,  sec.  3;  Gilb.  Ev.,  by  Lofft,  1795  ;  Bull.  IV. 
P.,  255 ;  Peake,  Ev.,  164,  by  Norris ;  1  Stark.  Ev.,  388, 
383,  ed.  1842 ;  Gresl.  Eq.  Ev.,  124. 

-EJECTMENT  *for  an  undivided  [*2O3 
J-J  sixth  part  of  168  acres  of  land,  part  of  lot 
No.  37,  in  the  Township  of  Camillus,  now  Van 
Buren,  Onondaga  Co.;  tried  before  Whiting, 
C.  Judge,  at  the  Onondaga  Circuit,  in  August, 
1846.  Joseph  Collins  was  a  soldier  in  the  war 
of  the  Revolution, and  drew  the  lot  in  question. 
A  patent  issued  to  him  July  8,  1790,  which 
was  delivered  to  William  McCready.  The 
plaintiff  is  the  daughter  of  McCready,  and  en- 
titled as  heir  at  law  to  the  one  sixth  part  of  his 
estate.  He  died  in  1799.  The  plaintiff  claimed 
that  Collins  had  conveyed  the  lot  to  her  father 
in  1784.  The  plaintiff  produced  a  filed  deed 
from  the  clerk's  office  of  Cayuga  County, which 
appeared  to  hav«  been  worn  away  by  time  at 
the  corners,  so  as  to  have  destroyed"  some  of 
the  words  and  parts  of  words.  When  produced 
the  part  remaining  read  as  follows: 
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"  all  men  by  these  presents,  that  I,  Joseph  Collins 
first  New  York  regiment  do  nominate,  constitute  and 
point  William  McRady  in  the  district  of  Schohary  and 
county  of  Albany  to  be  my  lawful  attorney  irrevocable 
and  do  empower  said  William  McRady  to  transact  all  such 
business  respecting  the  land  granted  and  to  be  given  to 
me  as  gratuity  by  Congress  and  the  state  of  New  York 
and  to  receive  and  take  into  his  possession  as  his  own 
property  for  himself  and  his  heirs  and  assigns  for 
such  lands  as  aforesaid,  and  the  title  in  his  own 
his  use  which  may  be  given  for  the 
ress  or  the  state  of  New  York  and  which 
e  were  I  to  be  present  myself  and  I 
Hnquish  and  quit  claim  all  my  right  tit 
and  claim  and  demand  of  in  and  to  the  said 
I  do  hereby  grant  bargain  and  sell  the  said  lands  to 
William  McRady  his  heirs  and  assigns  forever. 

In  witness  whereof  I  have  hereunto  set  my  ha 
and  seal  this  twentieth  day  of  February  one  thousand 
seven  hundred  and  eighty  four. 

Present  James  Torrence  Joseph  Collins.     [SEAL.] 

Sam.  Ramsay,  witness." 
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2O4*]  *On  the  back  of  the  deed  was  a  cer- 
tificate signed  Abraham  Ten  Broeck,  who  de- 
scribed himself  as  first  judge  of  the  inferior 
court  of  C.  P.  for  the  City  and  County  of  Al- 
bany, certifying  that  the  deed  was  proved  be- 
fore him  on  the  29th  day  of  Ma—,  1784,  by 
James  Torrence,  who  swore  to  the  execution, 
and  that  he  and  Ramsay  were  subscribing  wit- 
nesses. The  judge  did  not  certify  that  he  knew 
the  witness. 

There  was  a  further  indorsement  on  the  deed, 
that  it  was  recorded  in  the  clerk's  office  of  Al- 
bany County,  the  30th  March  (the  year  was 
gone),  signed,  "for  Mat.  Vischer,  cl.  John  N. 
Vischer." 

When  folded,  there  was  an  indorsement  on 
the  back  of  the  deed  as  follows: 

Joseph    Collins 

to 

William   McRady 
Feb'y  20,  1784 

C.          9. 
Registered  April  28,  1795. 

C  3 

N.  Y.  Town,  5.  Lot  — " 
Philip  King,  a  witness  for  the  plaintiff,  tes- 
tified that  he  was  a  soldier  in  the  Revolutionary 
War,  and  belonged  to  the  same  company  with 
Joseph  Collins;  knew  Collins  well  for  seven- 
teen months,  and  saw  him  write  often  while 
in  the  army  ;  firmly  believes  the  signature  to 
the  deed  to  be  in  the  handwriting  of  Collins. 
Cannot  say  positively,  but  believes  it  to 
be  so.  On  subsequent  cross-examination,  the 
witness  said  he  could  never  write  very  well 
himself;  that  he  had  not  seen  Collins  since  the 
close  of  the  war,  in  1783 ;  nor  had  his  atten- 
tion been  called  to  the  handwriting  of  Col- 
lins from  that  time  until  the  week  before  the 
trial,  when  this  deed  was  shown  to  him.  The 
defendant  objected  in  due  time  to  proof  of  the 
signature  of  Collins,  and  insisted  that  the  sub- 
scribing witnesses  should  be  called.  But  the 
judge  said  he  would  hear  the  testimony,  sub- 
ject to  the  objection.  Exception.  The  plaint- 
2O5*J  iff  then  offered  *to  read  the  deed  in 
evidence.  The  defendant  objected  on  the 
ground  that  it  must  be  proved  by  the  subscrib- 
ing witnesses;  that  it  could  not  be  read  as  an 
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ancient  deed,  as  there  was  no  proof  of  posses- 
sion under  it ;  and  that  it  was  a  power  of  at- 
torney, and  not  a  deed.  The  judge  overruled 
the  objection,  and  permitted  the  plaintiff  to 
read  the  deed  in  evidence.  Exception. 

Lewis  H.  Sandford,  a  witness  for  the  plaint- 
iff, testified  that  he  did  not  know  of  his  own 
knowledge  that  Abraham  Ten  Broeck  was  first 
judge  of  Albany  Co.;  all  he  knew  about  it 
was  from  reputation,  and  from  the  evidence 
he  found  in  the  Albany  County  Clerk's  office. 
The  defendant  objected  to  proof  by  such  evi- 
dence. Objection  overruled,  and  exception. 
The  witness  continued  :  by  reputation  Abra- 
ham Ten  Broeck  was  first  judge  of  Albany 
Co.,  from  the  Revolution  to  about  the  year 
1800,  when  he  was  said  to  have  died.  The  wit- 
ness had  recently  examined  the  records  in  the 
Albany  County  Clerk's  office,  and  those  rec- 
ords show  that  Ten  Broeck  was  such  judge, 
and  performed  various  official  acts  during  that 
time.  The  witness'  knowledge  of  the  hand- 
writing of  Ten  Broeck  was  derived  from  the 
examination  of  those  records;  had  never  seen 
him  write.  From  the  information  he  acquired 
by  two  hours'  examination  of  those  records, 
the  witness  has  a  distinct  impression  in  his 
mind  of  his  writing;  and  thinks  the  signature 
on  the  deed  is  in  the  handwriting  of  Ten 
Broeck.  The  defendant  objected  to  this  evi- 
dence. He  insisted  that  it  was  not  competent 
to  prove  by  parol  the  contents  of  the  records 
and  papers  in  the  Albany  Clerk's  office  ;  that 
the  records  should  be  produced,  as  the  best 
evidence;  that  it  was  not  competent  to  prove 
the  handwriting  of  the  judge  by  comparison 
of  papers  in  the  clerk's  office  with  the  signa- 
ture upon  the  deed  ;  and  that  it  was  not  com- 
petent for  the  witness  to  speak  from  the  in- 
formation he  had  obtained  from  those  records. 
Overruled,  and  exception. 

The  witness  testified  that  he  had  in  the  same 
way  acquired  a  knowledge  of  the  handwriting 
of  John  N.  Vischer,  the  deputy-clerk,  that 
Vischer  was  deputy-clerk  from  1783  to  1785. 
*The  witness  had  no  doubt  that  the  sig-  [*2O6 
nature  to  the  indorsement  of  the  recording  of 
the  deed  was  in  the  handwriting  of  Vischer. 
Same  objection  to  this  evidence.and  exception. 

The  plaintiff  was  then  allowed  to  read  the 
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deed,  and  the  indorsements  in  evidence, 
ception. 

The  witness  afterwards  testified  to  various 
inquiries  after  the  subscribing  witnesses  to  the 
deed,  without  being  able  to  learn  anything 
concerning  them. 

The  defendant  gave  in  evidence  a  deed  of 
the  lot  from  Collins,  the  soldier,  to  William 
Hiscock,  dated  January  12,  1797,  which  was 
duly  acknowledged  and  recorded.  Also  a  deed 
of  the  lot  from  James  Dole,  who  married  one 
of  the  daughters  of  McCready,  to  Levi  Car- 
ter, dated  July  10,  1811,  which  was  duly  ac- 
knowledged and  recorded.  Under  this  last 
deed  the  defendant  by  sundry  mesne  convey- 
ances, made  title.  Carter  was  the  first  occu- 
pant of  the  lot.  He  went  into  possession  in 
1811  ;  and  he,  and  those  claiming  under  him 
down  to  the  defendant,  have  been  in  posses- 
sion ever  since.  The  plaintiff  was  married  to 
William  Lake  as  early  as  1794;  and  Lake  died 
in  1818.  About  the  year  1824  the  plaintiff 
married  Andrew  Willson,  who  has  since  died. 
This  suit  was  commenced  in  July,  1834. 

The  judge  charged  the  jury,  in  substance, 
and  among  other  things,  that  the  deed  from 
Collins  to  McCready,  if  genuine,  was  more  than 
a  power  of  attorney,  and  conveyed  the  prop- 
erty. The  question  was,  whether  the  deed  was 
a  genuine  instrument.  It  was  produced  from 
the  filed  deeds  in  the  Cayuga  County  clerk's 
office,  and  the  indorsement  upon  it,  "  regis- 
tered April  28, 1795,"  was  prima  facie  evidence 
that  it  was  deposited  at  that  time.  If  the  jury 
believe  that  King  had  a  knowledge  of  Collins' 
handwriting,  and  retains  a  recollection  of  it, 
and  if  the  jury  credit  him,  he  proves  the  sig- 
nature to  be  Collins'  handwriting. 

He  further  charged  that  there  were  attend- 
ant circumstances  to  corroborate  the  deed, 
which,  if  they  occurred  at  all,  must  have  oc- 
cured  at  or  about  the  time  it  purports  to  have 
been  executed.  The  testimony  of  Mr.  Sand- 
ford  is  not  evidence  of  the  execution  of  the  in- 
2O7*]  strument,  but  proves  *circumstances 
which,  with  the  other  evidence,  tend  to  estab- 
lish its  execution,  and  the  jury  will  give  it 
such  effect  as  they  deem  it  entitled  to.  The 
court  does  not  charge  that  the  plaintiff  is  en- 
titled to  read  the  instrument  in  evidence  as  an 
ancient  deed  without  proof  of  Collins'  signa- 
ture. It  is  an  old  deed,  but  the  proof  is  not 
held  conclusive.  The  plaintiff  has  shown  an 
inquiry  for  the  two  subscribing  witnesses.  The 
legal  presumption  is,  that  those  witnesses  are 
not  living.  The  question  is  on  the  execution 
of  the  deed,  and  if  the  jury  are  satisfied  that 
it  is  genuine,  the  plaintiff  is  entitled  to  recover. 

The  defendant  then  requested  the  judge  to 
charge  that  the  evidence  of  Sandford  should 
not  be  taken  by  the  jury  as  any  evidence  of  the 
execution  of  the  deed  ;  and  that  no  part  of  the 
indorsement  of  Ten  Broeck  or  Vischer  upon 
the  deed,  was  to  be  taken  as  evidence. 

The  judge  thereupon  informed  the  jury  that 
such  proof  did  not  of  itself  make  out  the  exe- 
cution of  the  deed,  nor  were  the  certificates 
signed  by  those  officers  evidence  of  its  execu- 
tion. But  the  testimony  if  it  satisfied  the  jury 
as  to  the  handwriting  of  those  officers,  fur- 
nished a  circumstance — a  concomitant  act — 
which  the  jury  were  to  weigh  in  deciding  upon 
the  question  of  the  execution  of  the  deed. 
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The  judge  further  charged  that  the  plaint- 
iff was  not  barred  by  adverse  possession. 

The  judge  declined  to  charge,  that  without 
the  testimony  of  King  there  was  no  evidence 
of  the  execution  of  the  deed. 

The  defendant  excepted  to  every  part  of  the 
charge,  and  to  the  refusal  to  charge  as  re- 
quested. 

After  the  judge  had  completed  his  charge 
and  given  his  opinion  upon  the  foregoing 
points  made  by  the  defendant,  and  before  the 
jury  had  retired,  the  defendant  requested  the 
judge  to  charge,  that  independent  of  the  testi- 
mony of  King,  there  was  no  sufficient  testi- 
mony in  the  cause  to  entitle  the  plaintiff  to 
read  the  deed  as  an  ancient  deed.  The  judge 
answered,  that  he  did  not  suppose  the  question 
arose;  but  if  the  defendant  wanted  his  opin- 
ion on  the  point,  he  would  say,  that  in  his 
opinion  the  deed  might  be  read  as  an  ancient 
deed  on  the  ^circumstances  of  the  case,  [*2O8 
exclusive  of  the  proof  of  the  signature  of  Col- 
lins. The  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff, 
for  an  undivided  sixth  part  of  the  premises. 
The  defendant  moves  for  a  new  trial  on  a  bill 
of  exceptions. 


'.  J.  R.  Lawrence  and  S.  Stevens, 

for  defendant. 

Mr.  D.  B.  Noxon,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  If  we  as- 
sume that  there  was  no  difficulty  in  relation  to 
the  proof  of  the  deed  from  Collins  to  McCrea- 
dy, I  see  no  ground  on  which  the  motion  for  a 
new  trial  can  succeed.  The  instrument  is 
more  than  a  power  of  attorney  ;  it  is  also  a 
conveyance  by  way  of  bargain  and  sale.  It  is 
true  that  a  consideration  is  essential  to  such  a 
conveyance,  and  that  none  is  expressed  in  this 
deed.  But  extrinsic  evidence  is  admissible  to 
show  a  consideration,  where  none  is  expressed 
in  the  deed.  Jackson  v.  Fish,  10  Johns.,  456  ; 
Jackson  v.  Pike,  9  Cow.,  69.  The  point  that 
there  was  no  consideration  was  not  made  on 
the  trial.  Had  it  been  made,  it  is  possible  that 
the  plaintiff  might  have  given  evidence  to  sup- 
ply the  defect.  This  is  a  bill  of  exceptions  ; 
and  we  cannot  go  beyond  the  questions  made 
on  the  trial. 

When  the  adverse  possession  commenced  in 
1811,  the  plaintiff  was  nfeme  covert,  and  so  con- 
tinued until  the  death  of  her  husband,  Lake,  in 
1818.  But  the  seven  years  of  coverture  are  not 
to  be  deducted  from  the  running  of  the  statute. 
The  plaintiff  was  only  entitled  to  twenty  years 
from  the  commencement  of  the  adverse  hold- 
ing to  bring  her  action  of  ejectment,  because 
her  disability  had  ceased  more  than  ten  years 
before  the  twenty  years'  limitation  was  at  an 
end.  Twenty  years'  adverse  holding  is  a  bar 
to  the  right  of  entry  of  a  feme  covert,  as  well  as 
in  other  cases,  provided  the  disability  was  re- 
moved at  least  ten  years  before  the  twenty 
years  expired.  She  is  always  entitled  to  ten 
years  after  the  disability  ceases,  however  long 
it  may  continue;  but  when  she  has  those  ten 
years,  and  the  whole  *period  of  ad-  [*2OO 
verse  holding  amounts  to  twenty  years,  the 
right  of  entry  is  gone.  Jackson  v.  Johnson,  5 
Cow.,  74.  In  this  case  the  right  of  action  ac- 
crued twenty-three  years  before  the  suit  was 
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commenced;  and  sixteen  years  of  that  period 
elapsed  after  the  death  of  Lake. 

But  if  the  plaintiff  could  have  maintained  a 
writ  of  right  at  the  time  the  Revised  Statutes 
took  effect,  the  limitation  is  then  twenty-five 
years;  and  that  period  had  not  elapsed  when 
the  suit  was  commenced.  McCormick  v.  Bar- 
num,  10  Wend.,  104;  Failing  v.  Schenck,  3  Hill, 
344;  Cole  v.  Irvine,  6  Hill,  634.  It  is  said  that 
she  could  not  have  maintained  a  writ  of  right, 
because  she  claims  by  descent  from  her  father, 
and  never  was  in  actual  possession  of  the  land; 
that  though  seised  in  law,  she  never  was  seised 
in  deed.  The  case  states,  that  Carter,  who  en- 
tered in  1811,  was  the  first  occupant  of  the 
land.  Before  that  time  it  was  wild  and  unoc- 
cupied; and  the  descent  took  place  in  1799.  ] 
am  inclined  to  the  opinion  that  the  plaintiff 
might  have  maintained  a  writ  of  right,  count- 
ing upon  her  own  seisin.  But  without  stop- 
ping to  consider  that  question,  it  is  clear  that 
she  might  have  maintained  the  writ,  counting 
on  the  seisin  of  her  ancestor.  Although  her 
father  was  never  in  actual  possession,  yet  as 
grantee  in  a  deed  of  bargain  and  sale,  the  lands 
being  wild  and  unoccupied,  he  had  such  a  seisin 
as  would  enable  him  to  maintain  a  writ  of 
right;  Green  v.  Liter,  8  Cr.,  229;  and  the  heir 
may  count  upon  his  seisin.  The  limitation 
was,  therefore,  twenty-five  years;  and  the  ac- 
tion was  brought  before  the  right  was  barred. 

The  principal  question  is  on  the  proof  of  the 
deed  from  Collins  to  McCready.  The  plaintiff 
did  not  propose  to  read  the  instrument  as  an 
ancient  deed;  but  attempted  to  show  it  genuine 
by  one  of  the  usual  modes  of  proving  a  deed. 
But  there  was  a  great  departure  from  the  proper 
order  of  proof.  Evidence  was  given  of  the 
handwriting  of  the  grantor,  before  any  account 
whatever  had  been  given  of  the  subscribing 
witnesses.  In  proving  deeds  the  proper  course 
is,  first  to  call  the  subscribing  witness;  if  he 
cannot  be  had,  you  may  then  prove  his  hand- 
writing, as  the  next  best  evidence.  When 
21O*J  it  appears  that  that  cannot  *be  done, 
and  not  before,  proof  may  be  given  of  the 
handwriting  of  the  grantor.  Jackson  v.  Wold- 
ran,  13  Wend.,  178;  McPherson  v.  Rathbone, 
11  Id.,  96;  Lessee  of  Clarke  v.  Courtney,  5  Pet., 
319.  The  lapse  of  time  would  authorize  the 
presumption  that  the  witnesses  to  this  deed 
were  dead;  Winn  v.  Patterson,  9  Pet.,  663;  but 
it  may  be  doubted  whether  it  would  warrant 
the  further  presumption  that  their  handwrit- 
ing could  not  be  proved.  A  fact  of  that  kind 
may  be  proved  many  years  after  the  writer  is 
dead.  We  have  in  this  very  case  a  witness 
swearing  to  the  handwriting  of  the  grantor, 
who  had  neither  seen  the  man  nor  his  writing 
in  more  than  sixty  years.  And  the  grantor  had 
been  dead  nearly  fifty  years. 

But  although  proof  of  the  handwriting  of 
the  grantor  was  improper  at  the  time  it  was 
received,  the  error  was  afterwards  cured,  by 
showing,  that  upon  diligent  inquiry,  nothing 
could  be  learned  concerning  the  witnesses  to 
the  deed.  After  that  evidence  was  given,  the 
testimony  of  King  might  properly  be  submitted 
to  the  jury,  in  connection  with  other  facts,  for 
whatever  it  was  worth. 

But  there  is  still  a  difficulty  in  the  plaintiff's 
case.  Her  counsel  on  the  trial  seem  not  to  have 
settled  in  their  own  minds  upon  what  ground 
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the  deed  should  go  to  the  jury.  They  did  not 
at  the  first  offer  it  as  an  ancient  deed;  nor  did 
the  judge,  in  the  first  instance,  instruct  the 
jury  that  the  plaintiff  was  entitled  to  read  the 
instrument  as  an  ancient  deed.  But  the  de- 
fendant insisted  in  different  forms  upon  having 
that  question  settled,  and  the  plaintiff's  coun- 
sel finally  replied  at  the  close  of  the  trial,  that 
they  had  no  doubt  but  that  there  was  enough, 
without  King's  testimony,  to  warrant  the  read- 
ing of  the  deed  in  evidence.  The  judge,  also, 
as  the  last  thing  which  he  said  in  presence  of 
the  jury,  declared,  that  in  his  opinion,  the  deed 
might  be  read  as  an  ancient  deed  on  the  cir- 
cumstances of  the  case,  exclusive  of  the  proof 
of  the  signature  of  Collins.  To  this  opinion 
the  defendant  excepted ;  and  if  the  exception 
is  well  founded,  I  do  not  see  how  the  verdict 
can  stand.  It  is  true  that  the  judge  prefaced 
his  opinion  by  saying,  he  did  not  suppose  the 
question  arose;  but  as  the  question  was  in  the 
case,  *and  the  judge  gave  his  opinion  [*21 1 
upon  it,  I  think  we  are  bound  to  inquire  wheth- 
er he  was  right  in  point  of  law.  The  fact  that 
the  opinion  came  out  after  the  judge  had  got 
through  with  all  that  he  had  intended,  or  had 
before  been  requested  to  say  to  the  jury,  can- 
not alter  the  case.  Nor  is  it  important  that  the 
judge  addressed  himself  to  the  defendant.  It 
is  enough  that  he  was  requested  to  give  his 
opinion  upon  this  question  of  law;  and  did  giv-e 
it  in  presence  of  the  jury.  The  fact  that  it 
was  the  last  thing  which  was  said  in  presence 
of  the  jury  before  they  retired  to  consider  of 
their  verdict,  renders  it  the  more  probable  that 
it  had  an  important  influence  upon  their  find- 
ing. Indeed,  I  think  it  probable  that  this  is 
the  very  hinge  on  which  the  verdict  turned. 
The  testimony  of  King,  however  honest  he 
may  have  been  in  giving  it,  would  not  be  likely 
to  make  a  very  strong  impression  upon  the 
minds  of  intelligent  jurors.  He  could  never 
write  very  well  himself;  and  probably  was  not 
a  good  judge  of  the  handwriting  of  others. 
He  had  only  known  Collins  for  the  seventeen 
months  when  they  were  fellow  soldiers  in  the 
war  of  the  Revolution;  and  he  had  neither  seen 
the  man,  nor  his  handwriting  for  the  last  sixty 
three  years.  However  firmly  he  may  have  be- 
lieved that  the  signature  to  the  deed  was  written 
by  Collins,  it  is  hardly  to  be  supposed  that  his 
belief  would  carry  strong  conviction  of  the  au- 
thenticity of  the  deed  to  the  minds  of  others. 
But  the  other  evidence  in  the  case,  which  the 
judge  held  sufficient  to  warrant  the  reading  of 
the  instrument  as  an  ancient  deed,  was  well 
calculated  to  make  a  strong  impression  upon 
the  minds  of  jurors;  and  without  proper  in 
structions,  would  be  very  likely  to  have  an 
undue  influence  upon  the  verdict.  If  the  jury 
believed  the  handwriting  of  Judge  Ten  Broeck 
and  that  of  Vischer,  the  deputy-clerk,  to  be 
sufficiently  established,  they  would  be  very 
likely  to  regard  this  as  a  proved  and  recorded 
deed;  although  in  point  of  law,  it  had  neither 
been  proved  or  recorded,  as  we  shall  presently 
see.  But  it  is  enough  that  the  opinion  which 
the  judge  expressed  may  have  affected  the  ver- 
dict; and  we  must  inquire  whether  the  opinion 
was  well  founded  in  point  of  law. 

The  question  then  is,  whether,  independent- 
ly of  the  testimony  *of  King,  there  [*212 
was  enough  in  the  other  facts  of  the  case  to 
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warrant  the  reading  of  the  instrument  as  an 
ancient  deed.  In  other  words,  the  inquiry  is, 
whether  the  circumstances  to  which  the  judge 
alluded  would  warrant  the  jury  in  finding  the 
due  execution  of  the  deed.  Those  circumstances 
are,  first,  the  depositing  of  the  deed  in  the 
Bounty  clerk's  office,  pursuant  to  the  Acts  of 
1794  and  1795,  in  relation  to  conveyances  of 
millitury  bounty  lands;  and  second,  the  certifi- 
cates of  Judge  Ten  Broeck  and  the  deputy- 
clerk  in  relation  to  the  proof  and  recording  of 
the  deed.  It  should  be  observed  at  the  outset, 
that  the  best  confirmatory  proof  of  a  deed  of 
thirty  years'  standing,  to  wit,  possession  under 
it,  is  wanting  in  this  case.  Although  Dole, who 
conveyed  to  Carter,  was  the  son-in-law  of 
McOeady,  there  is  no  proof  that  he  claimed 
under  McCready.  So  far  as  the  possession 
goes,  it  had  been  held  in  hostility  to  the  deed  for 
thirty-five  years  next  preceding  the  trial;  and  it 
had  been  so  held  for  twenty-three  years  before 
the  suit  was  commenced.  Then,  what  was  the 
just  value  of  the  facts  on  which  the  plaintiff 
relied  to  establish  the  authenticity  of  the  deed* 

The  deed  was  produced  on  the  trial  by  the 
county  clerk,  with  whom  it  had  been  deposited 
in  1795,  pursuant  to  law.  2  K.  &  R.,  262,  265. 
It  came  from  the  proper  custody,  or  the  place 
where  we  might  expect  to  find  it,  assuming  it 
to  be  genuine.  But  the  fact  that  the  instru- 
ment came  from  the  hands  of  the  clerk,  proves 
no  more  in  favor  of  its  authenticity,  than 
would  the  fact  that  it  had  been  found  among 
the  papers  of  McCready  after  his  death.  The 
fact  of  proper  custody,  whatever  that  custody 
may  be,  can  never  prove  much  in  favor  of  the 
deed;  for  if  it  were  a  forgery,  we  might  expect 
to  find  the  instrument  in  the  hands,  or  under 
the  control  of  those  who  intended  to  use  it. 

But  the  fact  that  the  deed  was  deposited  with 
the  clerk  in  1795,  proves  that  it  is,  in  truth, 
more  than  thirty  years  old;  and  lays  a  proper 
foundation  for  resorting  to  other  proofs  than 
such  as  would  be  required  if  the  instrument 
were  of  a  more  recent  date.  Instead  of  calling 
the  subscribing  witnesses,  or  proving  their 
handwriting,  or  the  handwriting  of  the  grant- 
213*]  or,  *any  evidence  may  be  given  which 
fairly  tends  to  establish  the  authenticity  of  the 
deed;  as,  that  possession  has  gone  along  with 
the  deed,  or  that  it  has  been  admitted  by  those 
who.se  interest  lies  in  a  different  direction.  But 
the  mere  fact  that  the  instrument  has  existed 
for  more  than  thirty  years,  unaided  by  other 
proofs,  cannot  be  enough  to  establish  it  in  a 
court  of  justice.  In  the  ordinary  affairs  of  men 
it  is  very  often  assumed  without  proof,  that  he 
whose  name  has  been  affixed  to  a  written  in- 
strument, placed  it  there  himself.  But  when 
the  signing  becomes  a  matter  of  legal  contro- 
versy, it  must  be  established  by  proof.  And 
showing  that  the  instrument  is  thirty  years  old 
has  no  greater  tendency  to  prove  it  genuine, 
than  would  the  fact  that  it  had  existed  for  a 
single  day.  The  mere  fact  of  existence,  wheth- 
er the  time  be  long  or  short,  has  no  tendency 
whatever,  in  a  legal  point  of  view,  to  prove  the 
<lue  execution  of  the  instrument.  It  may  be 
said  in  any  case  that  a  deed  is  probably  genuine, 
because  it  is  not  probable  that  anyone  would 
forge  it;  but  when  the  execution  of  the  deed  is 
in  question,  courts  never  act  upon  such  pre- 
sumptions. It  has  sometimes  been  loosely  said, 
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that  when  there  are  no  circumstances  of  suspi- 
cion, a  deed  thirty  years  old  proves  itself.  But 
there  is  no  just  foundation,  either  in  principle 
or  authority,  for  such  a  dictum.  I  need  not  go 
over  the  cases.  There  is  none  in  this  State 
which  has  gone  so  far  as  Jackson  v.  Laroway, 
3  Johns.  Gas.,  283.  And  there  the  court  did  not 
profess  to  go  upon  the  doctrine  that  the  will 
proved  itself,  without  the  aid  of  other  evidence. 
I  may  add,  that  although  that  case  has  not  been 
directly  overruled,  it  has  been  shaken  by  sub- 
sequent decisions.  There  had  been  no  posses- 
sion under  the  will;  and  in  the  case  of  Jackson 
v.  Blanshan,  3  Johns. ,  292,  Kent,  Ch.  J. ,  who 
delivered  the  opinion  of  the  court,  said,  "  it  is 
the  accompanying  possession  alone,  which  es- 
tablishes the  presumption  of  authenticity  in  an 
ancient  deed."  There  was  a  dictum  to  the  same 
effect  by  Savage,  C/i.  J. ,  in  Jackson  v.  Brooks, 
8  Wend.,  431,  and  there  other  highly  respect- 
able authorities  on  the  same  side  of  the  ques- 
tion. But  ii  seems  to  be  now  settled,  that  other 
facts,  besides  possession,  may  be  sufficient  to 
raise  the  presumption  *that  the  deed  [*214 
is  genuine.  Jackson  v.  Luquere,  5  Cow.,  221; 
Hewlett  v.  Cock,  7  Wend.,  371.  Other  cases 
touching  that  question,  as  well  as  the  whole 
subject  of  admitting  ancient  deeds  and  writ- 
ings in  evidence,  will  be  found  collected  in 
the  learned  note  of  Messrs.  Cowen  &  Hill  to 
Phillipps'  Evidence,  p.  1310,  n.  903.  Jackson 
v.  Luquere  is  directly  to  the  point,  that  mere 
efflux  of  time  is  never  a  sufficient  ground  for 
admitting  a  deed  or  will,  without  further 
proof.  In  Doe  v.  Samples,  8  Ad.  &  Ell.,  151, 
although  possession  is  not  expressly  men- 
tioned, it  had  evidently  gone  along  with  the 
deed.  The  defendant  was  one  of  the  children 
of  the  marriage,  and  held  under  the  settlement. 
The  only  difficulty  was,  that  the  deed  had  not 
been  found  in  the  proper  custody;  and  that  is 
the  only  matter  which  was  discussed.  I  have 
already  said,  that  the  mere  fact  of  antiquity, 
unaided  by  other  evidence,  has  no  legitimate 
tendency  to  establish  the  deed  ;  and  in  point 
of  principle,  the  instrument  can  never  be  re- 
ceived without  corroborating  proofs. 

Let  us  now  see  whether  there  was  any  other 
foundation  for  presuming  in  favor  of  the  au- 
thenticity of  this  deed.  On  the  authority  of 
Jackson  v.  Brooks,  8  Wend.,  426,  and  15  Id., 
Ill,  the  evidence  of  Mr.  Sandford,  in  relation 
to  the  means  by  which  he  acquired  a  knowl- 
edge of  the  handwriting  of  JudgeTen  Broeck, 
and  of  deputy  clerk  Vischer,  was  admissible  in 
relation  to  this  ancient  transaction;  and  if  the 
jury  believed  that  the  certificates  of  proof  and 
recording  upon  the  back  of  the  deed  were  in 
the  handwriting  of  the  judge  and  clerk,  then 
the  fact  was  sufficiently  established  that  the 
deed  was  in  existence  as  early  as  1784.  But 
it  is  here  important  to  notice  that  the  certifi- 
cates in  question  are  of  no  force  whatever  as 
the  official  acts  of  the  persons  whose  names  are 
affixed  to  them.  The  land  did  not  lie  in  Alba- 
ny Co. ;  and  the  deed  was  not  proved  in  such 
a  manner  as  to  warrant  either  the  recording, 
or  the  reading  of  it,  in  evidence.  Stat.  1820, 
p.  248,  sec.  3.  The  certificates  can,  therefore, 
only  be  regarded  as  unauthorized  and  unof- 
ficial acts.  This  doctrine  was  fully  admitted 
in  Jackson  v.  Laroway,  3  Johns.  Gas.,  283, 
where  proof  of  a  similar  character  *had  [*215 
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been  received.  Indeed,  all  that  the  plaintiff's 
counsel  asked  upon  the  argument,  and  all  that 
he  had  a  right  to  demand,  was,  that  the  certifi- 
cates should  be  received  as  evidence  of  the  an- 
tiquity of  the  deed.  We  have  then  the  fact  or 
evidence  tending  to  establish  the  fact,  that  the 
deed  existed  in  1784.  But  that  does  not  ad- 
vance a  single  step  beyond  the  proof  which  we 
have  before  considered.  The  lapse  of  sixty 
years,  if  there  has  been  no  possession,  nor  any- 
thing else  to  confirm  the  deed,  has  no  greater 
tendency  to  prove  the  instrument  genuine  than 
the  lapse  of  thirty  years,  or  a  single  day.  In- 
deed, when  nothing  has  ever  been  done  under 
the  deed,  the  lapse  of  time  tends  to  discredit 
it.  Courts  have  not  relaxed  the  rules  of  evi- 
dence in  relation  to  ancient  deeds,  because 
time  alone  furnishes  any  presumption  in  their 
favor;  but  because  the  lapse  of  time  renders  it 
difficult,  and  sometimes  impossible,  to  give  the 
usual  proof  of  execution. 

The  plaintiff  has,  then,  two  facts,  and  only 
two,  on  which  she  can  rely  for  the  confirma- 
tion of  this  deed ;  it  comes  from  the  proper  cus- 
tody, and  is  more  than  thirty  years  old.  Those 
facts,  whether  considered  separately  or  con- 
jointly, are  just  as  consistent  with  the  suppo- 
sition that  the  deed  is  a  forgery,  as  they  are 
with  the  supposition  that  it  is  genuine;  and, 
consequently, they  cannot  lay  a  sufficient  foun- 
dation for  presuming  in  favor  of  the  due  ex- 
ecution of  the  instrument.  There  is,  I  think, 
no  well  considered  case  in  this  country  which 
affirms  the  contrary  doctrine.  In  the  absence 
of  all  the  usual  proof  of  execution,  nothing 
can  tend  to  corroborate  the  deed  but  acts  done 
under  it,  or  the  recognition  of  its  validity  by 
those  who  have  an  interest  in  the  other  direc- 
tion. When  possession  has  accompanied  the 
deed,  or  other  unequivocal  acts  have  been  done 
under  it,  then  the  longer  it  has  existed,  the 
stronger  is  the  presumption  that  it  is  genuine. 
But  if  the  deed  has  never  been  put  in  use,  and 
especially  if  the  right  which  it  professes  to 
give  has  been  denied  by  an  ad  verse  possession, 
then  the  longer  the  deed  has  existed  the 
stronger  is  the  presumption  that  it  is  not  a  gen- 
uine instrument. 

If  there  was  any  doubt  about  the  general 
216*]  doctrine  that  mere  *age  and  proper 
custody  were  never  sufficient  confirmation  of 
a  deed,  I  should  think  it  clearly  so  in  relation 
to  the  deeds  for  military  bounty  lands,  which 
were  deposited  with  the  county  clerk  under 
the  Act  of  1794.  One  of  the  causes  recited  in 
the  preamble  for  passing  the  Act  was,  that 
many  frauds  had  been  committed  by  forging 
conveyances  of  those  lands.  If  this  deed  of 
Collins  may  be  read  in  evidence  without  proof 
of  execution,  then  every  one  of  the  filed  deeds 
may  also  be  read  in  evidence  without  proof  ; 
for  they  will  all  come,  as  this  deed  does,  from 
the  proper  custody;  and  the  fact  of  filing  in 
1794  or  1795,  when  they  must  have  been  filed, 
will  prove  them  to  be  ancient  deeds.  Although 
more  than  twenty  years  have  elapsed  since  the 
thirty  years  expired  which  made  them  ancient 
deeds,  I  think  it  probable  that  this  is  the  first 
instance  in  which  it  has  been  proposed  to  read 
one  of  them  in  evidence  without  giving  direct 
proof  of  its  execution. 

The  circumstances  on  which  the  instrument 
was  supposed  to  be  established  as  an  ancient 
652 


deed  were  not  only  insufficient  to  support  it, 
but  there  were  some  facts  which  tended 
strongly  against  the  validity  of  the  deed.  Al- 
lusion has  already  been  made  to  one  of  those 
facts,  which  is,  an  adverse  possession  against 
the  deed  for  thirty  five  years  before  it  was  of- 
fered in  evidence;  twenty  three  years  of  which 
period  had  elapsed  before  the  suit  was  com- 
menced. Common  experience  proves  that  if 
the  heirs  of  McCready  had  considered  the  deed 
valid  they  would  not  have  been  likely  to  stand 
quietly  by  and  see  the  land  enjoyed  by  others 
for  so  long  a  period  without  asserting  their 
title.  And  here  I  may  add  that  although,  a» 
appears  by  the  bill  of  exceptions,  this  cause 
has  been  tried  six  several  times,  this  deed  was 
not  produced  on  either  of  the  former  trials. 
The  inference  is  by  no  means  favorable  to  the 
supposition  that  the  plaintiff  thought  the  deed 
valid.  There  is  another  fact  too  important  to 
be  omitted.  In  1797  Collins  conveyed  the  lot 
to  Hiscock ;  and  that  deed  was  duly  acknowl- 
edged and  recorded.  Now  if  the  deed  to 
McCready  was  genuine,  the  subsequent  deed 
to  Hiscock  was  a  gross  fraud  on  the  part  of 
Collins.  As  the  law  will  not  presume  fraud, 
and  as  the  last  deed  *is  proved  to  be  [*2 1  7 
authentic,  all  presumption  in  favor  of  the  first 
deed,  arising  from  its  antiquity,  is  completely 
overthrown.  This  doctrine  has  been  asserted 
by  several  writers  of  high  authority ;  and,  so 
far  as  I  have  observed,  has  been  denied  by 
none.  Gilb.  Ev.,  104,  by  Lofft,  1795;  Bull.  N. 
P.,  255;  Peake,  Ev.,  164,  by  Norris;  1  Stark. 
Ev.,  382,  383,  ed.  of  1842;  Gresl.  Eq.  Ev.,  124. 

The  testimony  of  King  undoubtedly  tended 
in  some  degree  to  establish  the  deed ;  and  I  do 
not  intend  to  deny  that,  with  proper  instruc- 
tions, the  question  might  have  been  submitted 
to  the  jury,  whether  upon  all  the  evidence  in 
the  case  they  could  find  in  favor  of  the  deed. 
But  the  opinion  which  the  judge  expressed, 
that  the  other  circumstances  of  the  case,  ex- 
clusive of  the  proof  of  the  grantor's  handwrit- 
ing, were  sufficient  to  warrant  the  reading  of 
the  deed,  was,  I  think,  calculated  to  mislead 
the  jury  in  relation  to  the  just  weight  and  im- 
portance of  those  circumstances.  If  the  deed 
rested  upon  that  foundation  alone,  it  could  not 
stand  for  a  moment. 

New  trial  granted. 

Cited  in— i  N.  Y.,  242 ;  63  N.  Y.,  274 ;  30  Hun,  254 ;  5 
Barb.,  459;  41  How.  Pr..  192;  17  Abb.  Pr..  127:  10 
Abb.  N.  S.,  89;  10  Bos.,  112;  2  Sweeny,  406:  67  Mo.r 
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SHELDON  v.  DODGE  &  McCLURE. 

Assignment  for  Benefit  of  Creditors — Provision 
Authorizing  Future  Preferences  Fraudulent 
and  Void — Borrowed  Money  in  Course  of 
Transmission  from  Lender  Does  Not  Pass — 
Province  of  Court. 

A  provision  in  an  assignment  for  the  benefit  of 
creditors  authorizing1  either  the  assignor  or  the 
trustees  to  declare  future  preferences  is  fraudulent 
and  void. 

Accordingly  held  that  an  assignment  providing 
for  the  payment  of  the  debts  of  the  assignor,  accord- 
ing to  several  classes  of  preference,  and  containing 
a  provision  that  if  any  of  the  debts  in  the  sixth  class 
should  become  pressing,  and  the  trustees  should 
thereupon  assume  them,  that  the  debts  so  assumed 
should  be  preferred  over  similar  debts  in  the  prior 
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classes,  was  void  as  to  the  creditors  of  the  assignor 
not  assenting  thereto. 

An  assignment  for  the  benefit  of  creditors  of  all 
the  assignor's  "  goods  and  chattels,  wares  and  mer- 
chandises, rights,  credits,  notes,  accounts  and  de- 
mands, "does  not  pass  his  interest  in  a  sum  of  money 
borrowed  by  him,  and  then  in  the  course  of  trans- 
mission to  him  from  the  lender. 

Where  a  debtor,  having  negotiated  a  loan  of 
money,  which  was  in  the  course  of  transmission  to 
him  from  the  lender,  made  an  assignment  to  trust- 
ees for  the  benefit  of  creditors,  by  which  he  pre- 
ferred the  lenders  for  the  amount  of  the  loan,  but 
the  money  borrowed  was  not  embraced  in  the  as- 
218*]  sifirninent;  held,  that  it  was  a  provision  *for 
himself  at  the  expense  of  the  creditors,  and  that  the 
assignment  was  fraudulent  and  void. 

It  is  the  province  of  the  court,  and  not  of  the 
jury,  to  pass  upon  the  legal  effect  of  a  provision,  al- 
leged to  be  illegal,  in  an  assignment  for  the  benefit 
of  creditors ;  and  where  such  a  question  was  sub- 
mitted to  the  jury  to  determine  whether  it  was  in- 
serted with  a  fraudulent  intent;  held,  that  the 
charge  was  erroneous. 

Citations— 14  Johns.,  458 ;  4  Paige,  41 ;  11  Wend., 
187 :  7  Paige,  568 ;  10  Paige,  223. 

TERROR  to  the  Onondaga  C.  P.  Dodge  & 
J.U  McClure  brought  replevin  in  the  court 
below  against  Sheldon  for  a  quantity  of  mer- 
chandise. Plea,  non  cepit,  with  notice  of  spe- 
cial matter.  The  property  in  question  for- 
merly belonged  to  Charles  E.  Morris,  then  a 
merchant  at  Jordan,  who,  March  19,  1842,  ex- 
ecuted a  general  assignment  to  the  plaintiffs  as 
trustees  for  his  creditors.  The  defendant,  as 
a  deputy  of  the  sheriff  of  Onondaga  Co.,  seized 
the  goods  June  25,  1842,  by  virtue  of  a  fi.  fa. 
against  Morris,  issued  upon  a  judgment  re- 
covered in  this  court,  by  Artcher  &  Bennett, 
on  the  25th  of  May  preceding,  for  about  $500. 
The  question  in  the  case  was  whether  the  as- 
signment was  valid,  the  defendant  insisting 
that  it  was  fraudulent  as  to  creditors. 

Morris,  the  assignor,  and  McClare,  one  of 
the  trustees,  had  been  partners  in  business  un- 
der the  name  of  C.  E.  Morris  &  Co. ,  for  about 
a  year  prior  to  October  1, 1841,  when  they  dis- 
solved, and  Morris  retained  the  effects,  and, 
as  the  assignment  stated,  assumed  the  payment 
of  the  debts  of  the  firm,  and  agreed  to  indem- 
nify McClure  against  them.  Morris  continued 
the  business  in  the  store  they  had  occupied. 
He  had  incurred  further  debts  in  the  purchase 
of  goods  after  the  dissolution,  and  had,  when 
the  assignment  was  executed,  between  $8,000 
and  $9,000  in  goods  and  debts  due  him,  and 
owed  a  considerably  larger  amount,  including 
the  debts  due  from  the  firm  before  the  disso- 
lution. By  the  assignment,  Morris,  after  re- 
citing his  indebtedness  to  various  individuals, 
and  his  obligation  to  indemnify  McClure 
against  the  debts  owing  by  them  as  partners, 
conveyed  to  the  plaintiffs,  as  trustees,  all  his 
"goods  and  chattels,  wares  and  merchandises, 
rights,  credits,  notes,  accounts  and  demands 
of  whatsoever  name  and  nature,  except  the 
219*]  necessary  wearing  apparel  and  House- 
hold furniture"  of  himself  and  his  family,  in 
trust  to  dispose  of  for  the  benefit  of  his  cred- 
itors, "in  order  and  manner  as  follows,  to 
wit."  There  were  nine  classes  of  debts  which 
were  preferred  before  the  general  creditors,  in 
the  order  in  which  the  classes  were  numbered 
in  the  assignment.  The  fourth  class  consisted 
of  certain  specified  debts  of  the  assignor  for 
which  he  and  McClure  were  primarily  liable 
to  the  creditors,  and  for  which  the  plaintiff, 
Dodge,  was  liable  as  indorser  or  surety;  which 
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debts,  being  four  in  number,  were  to  be  paid 
in  the  order,  among  themselves,  in  which  they 
were  mentioned  in  the  assignment.  The  fifth 
class  embraced  all  other  debts  owing  by  the 
assignor  individually,  or  as  a  partner,  for 
which  Dodge  was  liable  as  indorser  or  surety. 
The  provision  for  the  sixth  class  was  as  fol- 
lows:  "Sixth,  to  pay  and  discharge  all  the 
debts  and  liabilities  contracted  by  the  firm  of 
C.  E.  Morris  &  Co.,  and  if  any  of  said  last 
mentioned  debts  or  liabilities  become  press- 
ing, and  the  said  Dodge  shall  as  surety,  or  in- 
dividually become  responsible,  then  in  that 
case  the  said  debts  so  assumed  by  said  Dodge, 
are  to  be  preferred  among  the  said  partnership 
debts."  The  eighth  class  was  a  debt  owing 
by  the  assignor  "  to  William  Morris  of  about 
one  thousand  dollars." 

The  defendant  proved  that  William  Morris 
was  a  brother  of  Charles  E.  Morris,  and  had 
formerly  lived  in  the  County  of  Onondaga, 
but  when  the  assignment  was  executed  he  was 
a  resident  of  the  State  of  Alabama ;  and  that 
both  C.  E.  Morris  and  the  plaintiffs  had  said 
that  this  debt  due  to  him  from  his  brother  was 
$500,  and  not  $1,000.  On  the  part  of  the 
plaintiffs  it  was  shown  that  though  only  $500 
was  actually  owing  to  W.  Morris  when  the  as- 
signment was  executed,  C.  E.  Morris  was  ex- 
pecting a  further  sum  to  be  sent  him  by  W. 
Morris,  and  supposed  it  might  then  be  on  the 
way  ;  but  it  did  not  appear  on  what  account 
this  money  was  expected  to  be  received.  It 
was  proved  that  McClure  was  a  person  of  pe- 
cuniary responsibility. 

The  plaintiffs,  as  trustees  under  the  assign- 
ment, took  possession  of  the  property,  made 
an  inventory,  and  commenced  selling  some  of 
the  goods  by  retail.  Those  in  question  in  this 
suit  *were  in  boxes  when  seized  by  the  [*22O 
defendant.  There  was  other  evidence  bearing 
upon  the  question  of  actual  fraud,  which  did 
not  raise  any  disputed  question  of  law  upon 
which  an  opinion  was  given  by  this  court,  and 
need  not  be  detailed  here. 

The  defendant's  counsel  requested  the  court 
below  to  charge:  1.  That  the  provision  re- 
specting the  sixth  class  of  preferred  debts — 
authorizing  a  further  preference  among  the 
creditors  of  that  class,  to  depend  upon  the  acts 
of  Dodge,  one  of  the  trustees — was  illegal  and 
rendered  the  assignment  fraudulent  and  void 
against  creditors ;  and  2.  That  the  direction  in 
the  assignment  to  pay  W.  Morris  $1,000  was 
fraudulent,  if  the  jury  should  find  that  only 
$500  were  due ;  and  even  if  C.  E.  Morris  ex- 
pected himself  to  receive  from  W.  Morris  a 
further  sum  of  $500,  the  provision  in  the  as- 
signment for  the  payment  of  the  whole  $1,000 
was  still  fraudulent. 

The  court  charged  the  jury  upon  the  first 
proposition,  that  if  the  assignor  reserved  con- 
trol of  the  property,  or  intended  to  do  so  by 
the  clause  as  to  the  sixth  class  of  debts,  that 
would  render  the  assignment  fraudulent;  that 
in  cases  of  this  kind  there  must  be  an  absolute 
disposition  of  so  much  of  the  property  as  is  as- 
signed; that  the  assignor  must  declare  the  full 
trust,  and  reserve  no  further  power  of  disposi- 
tion till  the  debts  are  paid;  that  it  was  for  the 
jury  to  determine  from  the  evidence  whether 
it  was  che  intention  that  the  assignor  should 
direct  in  any  way  as  to  the  debts  to  be  assumed 
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that  clause  was  not  intended  to  prevent  McClure 
being  put  to  costs  and  trouble  in  regard  to  the 
company  debts  of  McClure  &  Morris,  by  get- 
ling  Dodge  to  assume  those  which  pressed, 
and  then  preferring  him  in  regard  to  such  as 
he  should  so  assume.  As  to  the  other  point, 
the  court  charged  that  if  the  debt  to  W.  Morris 
was  stated  at  a  false  amount  for  the  purpose 
of  benefiting  the  assignor,  the  assignment  would  • 
be  fraudulent;  that  the  assignment  was  general 
and  passed  all  the  property  of  the  assignor, 
and  that  it  was  for  the  jury  to  consider  wheth- 
er it  was  actually  believed  by  him  "that  he  was 
the  owner  of  a  note  or  other  remittance  then  on 
its  way  to  him,  and  owed  a  debt  for  the  amount 
remitted,  or  whether  this  was  intended  as  a 
221*]  *cover;"  on  the  former  supposition  the 
assignment  would  not  be  affected,  but  other- 
wise it  would  be  void.  The  court  refused  to 
charge  otherwise  upon  the  points  submitted, 
and  the  defendant's  counsel  excepted  to  the 
refusal  to  charge  and  to  the  charge  actually 
given.  The  plaintiffs  had  a  verdict  upon  which 
the  court  rendered  judgment,  and  the  defend- 
ant brought  error. 

Mr.  A..  Taber,  for  plaintiff  in  error.  1.  The 
provision  respecting  the  sixth  class  of  creditors 
authorized  future  preferences,  at  the  will  of 
one  of  the  trustees.  This  was  illegal,  and  ren- 
dered the  assignment  void.  Orover  v.  Wake- 
man,  HWend.,187.  2.  The  preference  in  favor 
of  W.  Morris  for  $1,000,  under  the  circum- 
stances, operated  to  enable  the  debtor  to  se- 
cure to  himself  $500  for  his  own  benefit,  in 
defiance  of  his  creditors.  2  R.  S.,  135,  sec.  1; 
Maclde  v.  Cairns,  5  Cow. ,  547. 

Mr.  W.  Porter,  Jr.,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  The  plaintiffs' 
right  to  recover  depends  on  the  validity  of  the 
assignment  to  them  by  C.  E.  Morris;  for,  un- 
less that  conveyance  can  be  sustained,  the  de- 
fendant was  justified  in  levying  upon  the  prop- 
erty under  the  execution  in  his  hands.  It  seems 
to  me  that  it  contains  a  provision  which,  upon 
settled  principles,  renders  it  fraudulent  and 
void  against  all  such  creditors  of  Morris  as  have 
not  assented  to  it.  I  take  it  to  be  well  estab- 
lished, and  the  doctrine  was  not  controverted 
on  the  argument  that  a  debtor  cannot  put  his 
property  beyond  the  reach  of  his  creditors,  by 
assigning  it  to  trustees  for  the  payment  of  his 
•debts,  unless  at  the  time  he  definitively  settles 
their  respective  rights  under  the  conveyance. 
Hyslopv.  Clarke,  14  Johns. ,  458;  Wakeman  v. 
Orover,  4  Paige,  41;  8.  G.  in  error,  11  Wend., 
187.  When  the  last  mentioned  case  was  under 
consideration  in  the  Court  for  the  Correction 
of  Errors,  Mr.  J.  Sutherland  declared  that  it 
had  "repeatedly  been  decided  that  an  assign- 
ment which  does  not  declare  the  uses,  but  re- 
serves to  the  assignor  the  power  of  subsequent- 
222*]  ly  doing  *it,  is  fraudulent  and  void; 
and  as  the  assignor  cannot  reserve  the  power 
of  giving  preference,  to  himself,  he  certainly 
cannot  legally  confer  it  upon  his  assignee.  The 
same  objection  in  principle  exists  in  both  cases. 
Barnum  v.  Hempstead,  7  Paige,  568,  was  the 
case  of  a  bill  filed  by  a  judgment  creditor  to  set 
aside  a  voluntary  assignment  of  property,  made 
by  the  debtors  to  trustees,  to  sell  and  apply 
the  proceeds  to  the  payment  of  their  debts. 
654 


and  there  was  then  a  provision  authorizing  the 
trustees,  in  their  discretion,  to  pay  any  claims 
or  demands  against  the  assignors  on  account 
of  certain  specified  contracts;  and  also  to  dis- 
charge all  small  debts  due  or  to  become  due, 
to  persons  at  a  particular  place,  to  an  amount 
not  exceeding  $500,  in  preference  to  any  of  the 
creditors  referred  to  in  the  classes  before  men- 
tioned. The  Chancellor  held  that  this  discre- 
tionary power  to  make  future  preferences,  was 
calculated  to  injure,  delay  and  hinder  credit- 
ors in  the  collection  of  their  just  debts,  and 
that  it  rendered  the  assignment  fraudulent  and 
void  against  such  creditors.  He  added:  "So 
long  as  debtors  are  permitted  to  make  assign- 
ments of  their  property  in  trust  for  the  pay- 
ment of  their  debts,  without  consulting  their 
creditors  on  the  subject,  it  is  absolutely  neces- 
sary, for  the  protection  of  the  rights  of  the  lat- 
ter, that  the  equitable  interests  in  the  assigned 
property  should  be  fixed  and  determined  by 
the  assignment  itself.  Neither  the  debtor  nor 
his  friendly  assignees,  who  are  generally  se- 
lected by  himself,  should  have  the  power  of 
giving  preferences  afterwards  to  any  class  of 
debts  or  of  creditors." 

It  was  said  on  the  argument  that  the  pro- 
vision under  consideration  could  not,  in  the 
actual  circumstances  of  this  case,  prejudice  the 
creditors  provided  for  in  the  earlier  classes,  be- 
cause those  in  the  fourth  and  fifth  classes  could 
resort  to  McClure,  who  was  primarily  liable 
and  abundantly  responsible,  and  those  credit- 
ors could  not  be  injured  by  a  future  prefer- 
ence over  them  in  favor  of  those  in  the  sixth 
class.  If  the  facts  are  as  the  argument  as- 
sumes, still  it  cannot  change  the  question.  It 
might  as  well  be  argued  that  a  general  power 
in  *the  assignees  to  make  future  pref-  [*223 
erences  would  be  valid,  because  it  had  turned 
out  in  the  particular  case  that  the  property  as- 
signed was  sufficient  to  pay  all  the  debts  of  the 
assignor.  The  vice  is  inherent  in  the  assign- 
ment itself,  and  no  future  event  can  make  a 
conveyance  valid  which  contains  illegal  pro- 
visions. Boardman  v.  Halliday,  10  Paige,  223. 
Besides,  the  argument  fails  entirely  as  to  a  por- 
tion of  the  creditors  in  the  fifth  class,  which 
includes  individual  creditors  of  Morris  as  well 
as  those  whose  demands  were  against  him  and 
McClure.  I  am  satisfied  that  the  provision  re- 
ferred to  respecting  the  creditors  in  the  sixth 
class,  renders  the  assignment  fraudulent  and 
void  against  the  creditors  whose  process  the 
defendant  assumed  to  execute. 

The  preference  in  favor  of  W.  Morris  for 
$1,000  presents  an  objection  which  I  think  is 
also  fatal  to  the  assignment.  The  actual  debt 
due  him  from  the  assignor  was  only  $500, 
though  it  was  shown  that  the  latter  was  in  the 
daily  expectation  of  receiving  from  him  a  fur- 
ther sum  of  the  same  amount.  Upon  what  con- 
sideration this  was  to  be  received  does  not  dis- 
tinctly appear,  but  the  inference  clearly  is  that 
it  was  an  advance  by  way  of  loan,  to  be  after- 
wards repaid.  If  so,  in  what  does  it  differ 
from  a  direct  provision,  for  the  future  benefit 
of  the  assignor,  to  the  amount  of  $500,  at  the 
expense  of  his  creditors?  The  assignment  ap- 
propriates so  much  of  his  property  to  repaj 
W.  Morris  for  this  money,  which  the  assignor 
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was  himself  to  receive.  It  is  insisted  by  the 
plaintiff's  counsel  that  the  money  from  W. 
Morris,  when  received,  would  pass  into  the 
hands  of  the  assignees  for  the  purposes  of  the 
trust;  or  that  this,  at  all  events,  was  a  question 
of  intent,  which  had  been  passed  upon  by  the 
jury.  In  my  judgment  the  money  thus  ex- 
pected to  be  received,  did  not  fall  within  any 
of  the  terms  contained  in  the  description  of 
the  property  conveyed  in  the  assignment.  It 
was  neither  goods,  chattels,  wares  or  merchan- 
ise;  nor  was  it  notes,  accounts,  or  demands. 
as  it  a  "right?"  Most  clearly  not.  It  had 
othing  of  the  character  of  a  claim.  The  as- 
ignees  could  not  claim  it  under  the  assign- 
ment, when  received  by  the  assignor;  and  the 
effect  of  the  provision  was,  in  my  judgment, 
224*]  tantamount  to  a  direct  provision  for 
the  benefit  of  the  assignor.  Honesty  and  fair 
dealing  required  that  the  truth  of  the  transac- 
tion should  have  been  disclosed  on  the  face  of 
the  assignment;  instead  of  which  the  provision 
was  made  to  wear  the  appearance  of  a  simple 
preference  of  an  existing  debt.  It  was  in  truth 
a  mere  disguise,  under  color  of  which  the  as- 
signor is  enabled  to  enjoy  a  secret  interest  in 
property  to  the  amount  of  $500,  respecting 
which  no  clue  is  furnished  to  the  creditors  by 
the  assignment.  Conceding  that  the  validity 
of  the  assignment  in  this  respect  depended 
upon  the  intent  of  the  assignor,  still,  the  doc- 
trine of  the  charge  cannot  be  sustained.  The 
court  instructed  the  jury  that  the  whole  of 
Morris'  property  passed  to  the  assignees;  and 
it  was,  in  substance,  suggested  that  they  might 
find  that  he  honestly  believed  that  some  note 
or  evidence  of  debt  was  on  its  way  to  him,  the 
sending  of  which  created  a  debt  against  him 
to  that  amount.  It  has  already  been  stated  that 
the  assignment  does  not  contain  terms  adequate 
to  pass  the  subject-matter  of  the  expected  re- 
mittance. It  has  no  general  words  embracing 
every  description  of  property,  and  nothing 
could  be  claimed  under  it  except  such  as  would 
fall  within  the  terms  employed.  For  instance, 
if  Morris  had  been  the  owner  of  real  estate,  it 
could  not  be  pretended  that  it  would  pass  by 
this  assignment;  and  for  reasons  equally  strong, 
money  on  hand  would  not  be  embraced.  There 
was  no  evidence  in  the  case  to  raise  the  infer- 
ence suggested  in  the  charge  that  Morris  be- 
lieved that  a  note  or  other  security  was  on  its 
way  to  him.  According  to  the  evidence,  it 
was  money  and  not  a  security  for  money, 
which  he  was  looking  for;  and  if,  after  the  ex- 
ecution of  this  assignment,  money  had  been 
received  by  him  from  the  expected  source,  the 
assignees  would  not  have  been  able,  I  appre- 
hend, to  have  made  title  to  it  under  the  assign- 
ment. I  think  there  is  reason  to  say  the  jury 
were  misled  by  this  instruction. 

The  court,  after  laying  down  in  general 
terms  the  correct  doctrine  in  respect  to  reserva- 
tions of  a  right  to  make  future  preferences, 
after  an  assignment  for  the  benefit  of  creditors, 
has  taken  effect,  submitted  to  the  jury  as  a 
225*]  question  of  fact  whether  *it  was  the  in- 
tention of  the  parties  to  this  conveyance,  that 
Morris  should  direct  in  any  way  as  to  the 
debts  to  be  assumed  by  Dodge;  or  whether  the 
clause  of  jthe  assignment  under  consideration 
was  not  inserted  to  prevent  McOlure  from  be- 
ing put  to  cost  and  trouble  in  regard  to  the 
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partnership  debts  of  Morris  &McClure,  by  pro- 
curing Dodge  to  assume  those  which  pressed, 
and  then  preferring  him.  It  certainly  was  not 
the  province  of  the  jury  to  pronounce  upon 
the  legal  effect  of  the  provision  in  question; 
for  that  was  the  province  of  the  court.  No 
question  of  intent  in  respect  to  it  was  in  issue. 
The  only  point  in  dispute  was  as  to  its  legal 
effect,  and  that  was  matter  of  law,  upon 
which  the  court  and  not  the  jury  was  to  re- 
spond. 

Believing  that  the  court  below  erred  in  the 
particulars  to  which  I  have  referred,  I  have, 
without  examining  several  other  questions 
which  have  been  made,  come  to  the  conclusion 
that  the  judgment  of  the  C.  P.  ought  to  be  re- 
versed. 

Judgment  reversed. 

Cited  in— 30  N.  Y.,  214 ;  27  Hun,  588  ;  6  Barb.,  476  ; 
20  How.  Pr.,  127  ;  49  How.  Pr.,  287 ;  1  Sheld.,  11 ;  1 
Curt.,  166. 


STILWELL  v.  COOPE. 

Promise  to  Settle  Liquidated  Demand — Bank- 
rupt's DiscJiarge,  after. 

A  promise  to  settle  a  liquidated  demand,  respect- 
ing: which  there  was  no  dispute  between  the  par- 
ties, is  a  promise  to  pay  it. 

Where  the  maker  of  a  promissory  note,  after  pre- 
senting; his  petition  to  be  declared  a  bankrupt.prom- 
ised  the  holder  to  pay  it,  and  afterwards  obtained 
his  discharge :  held,  that  the  promise  was  binding: 
and  saved  the  debt  from  the  operation  of  the  dis- 
charge. 

Citations— 8  Wend.,  600 ;  2  Esp.,  736 ;  1  Bing.,  281 ;  2 
Hall,  538. 

TERROR  to  Kings  C.  P.  Stilwell  sued  Coope 
J-J  before  a  justice  in  assumpsit,  and  recov- 
ered; the  case  went  to  the  C.  P.  by  appeal, 
where  the  plaintiff  proved  a  demand  against 
the  defendant  for  work,  etc.,  amounting  to 
$29.50.  The  only  controversy  was  upon  the 
set-off  of  a  note  which  the  plaintiff  gave  to  the 
defendant  August  13,  1842,  for  $114.47,  pay- 
able 90  days  after  date.  The  plaintiff  relied  on 
his  discharge  as  *a  bankrupt  as  an  an-  [*226 
swer  to  the  set-off.  His  petition  for  a  discharge 
was  presented  December  29,  1842,  and  a  de- 
cree in  bankruptcy  was  entered  February  2, 
1843.  The  discharge  was  granted  July  27th 
of  the  same  year;  and  it  was  from  all  debts 
which  the  bankrupt  owed  at  the  time  of  the 
presentation  of  the  petition.  In  answer  to  the 
discharge  the  defendant  proved  a  conversation 
between  the  plaintiff  and  himself  in  relation  to 
the  note,  in  which  the  plaintiff  said  to  the  de- 
fendant, the  note  should  be  settled.  This  was 
in  the  spring  of  1843.  The  defendant  request- 
ed the  court  to  charge  the  jury  that  the  prom- 
ise proved  was  not  a  sufficient  promise  to  re- 
new the  debt.  The  court  declined  so  to  charge; 
and  charged  the  jury,  that  if  the  promise  to 
pay  the  debt  was  made  after  the  petition  and 
decree  in  bankruptcy,  and  before  the  dis- 
charge, the  discharge  was  no  bar  to  the  note  as 
a  set  off .  The  plaintiff  excepted;  and  the  jury 
found  a  verdict  for  the  defendant  for  $84.96, 
on  which  judgment  was  rendered.  The  plaint- 
iff brings  error. 

Mr.  N.  F.  Waring,  for  plaintiff  in  error. 

Mr.  W.  Mitchell,  for  defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  At  the  time 
of  the  conversation  between  the  parties  in  the 
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spring  of  1843,  there  was  no  question  but  that 
tke  note  was  justly  due  to  the  defendant,  and 
wholly  unpaid.  A  promise, under  such  circum- 
stances, that  the  note  should  be  settled,  could 
mean  nothing  less  than  that  it  should  be  paid. 
Pinkerton  v.  Bailey,  8  Wend.,  600.  This  is 
enough  without  noticing  the  special  circum- 
stances mentioned  in  the  case,  which  tend  to 
the  same  conclusion. 

The  discharge  only  affects  debts  which  the 
bankrupt  owed  at  the  time  of  presenting  his 
petition.  The  note  was  made  before  that  time; 
and  the  promise  was  made  between  the  presen- 
tation of  the  petition  and  the  granting  of  the 
discharge.  It  seems  to  be  settled,  that  a  prom- 
227*]  ise  made  at  that  period  will  *save  the 
debt  from  the  operation  of  the  discharge.  Rob- 
erts v.  Morgan,  2  Esp.,  736;  Brix  v.  Braham,  1 
Bing.,  281;  Tooker  v.  Doane,  2  Hall,  538,  per 
Jones,  0.  J. 

Judgment  affirmed. 

Distinguished— 3  Bradw.  (111.),  539. 
Explained-10  N.  W.  Rep..  928. 
Cited  in— 13  Barb.,  509;  57  Iowa,  595 ;  42  Am.  Rep., 
60;  ION.  W.  Rep.,  927. 


STEARNS  ET  AL.  v.  MARSH  ET  AL. 

Delivery  of  Personal  Property  as  Collateral  is  a 
Pledge  of  It —  When  Pledgee  May  Sell — Notice 
— Sale  without  Notice — Remedy  of  Pledgor — 
Recoupment — Pleading. 

The  delivery  of  personal  property  by  a  debtor  to 
his  creditor  as  collateral  security  for  the  debt,  is  a 
pledge  of  such  property. 

A  creditor  having  personal  property  pledged  to 
him  by  his  debtor,  as  security  for  the  debt,  cannot 
sell  the  same  until  he  has  first  called  upon  the  debt- 
or to  redeem  the  pledge ;  and  he  must  also  give  him 
notice  of  the  time  and  place  of  sale. 

The  rule  in  this  respect,  is  the  same,  whether  the 
pledge  was  made  to  secure  a  debt  payable  present- 
ly, or  one  payable  at  a  future  day. 

The  holder  of  the  pledcre  may,  at  his  election,  file 
a  bill  of  foreclosure,  or  sell  upon  notice,  after  hav- 
ing made  a  personal  demand  of  the  pledger  to  re- 
deem. Per  Jewett,  J". 

If  the  pledger  cannot  be  found  so  as  to  have  a 
personal  demand  made  of  him.  the  pledgee  must 
resort  to  his  bill.  Per  Jewett,  J". 

If  the  pledgee  sell  the  property  without  calling  on 
the  pledger  to  redeem,  the  latter  may  maintain  an 
action  for  the  money  without  paying  or  tendering 
the  debt :  but  in  such  an  action  the  pledgee  may  re- 
coup the  amount  of  the  debt.  Per  Jewett,  J. 

In  such  a  case,  the  pledger  may  bring  trover  or 
assumpsit  at  his  election.  Per  Jewett,  J. 

And  where  the  defendant  gave  his  note  to  the 
plaintiff  at  four  months  for  a  precedent  debt,  and  at 
the  same  time  delivered  to  him  certain  merchandise 
as  collateral  security  for  the  debt,  which  the  plaint- 
iff, after  the  note  fell  due,  sold  at  auction,  for  less 
than  its  value,  without  notice  to  the  defendant  and 
without  calling  upon  him  to  redeem,  and  then  sued 
the  defendant  for  the  balance  of  the  note :  held, 
that  the  defendant  was  entitled  to  have  the  full 
value  of  the  merchandise,  and  not  merely  the  pro- 
ceeds of  the  sale,  applied  to  the  payment  of  the 
note. 


NOTE.— Pledge  —  Distinction  between  pledge  and 
mortgage— When  pledgee  may  sell— Demand  and  no- 
tice. See,  Cortelyou  v.  Lansing.  2  Cai.  Caa..  200, 
note.  In  connection  with  the  above  case  of  Stearns 
v.  Marsh,  see,  also.  Strong  v.  Mechanics'  Banking 
Association.  45  N.  Y.,  718;  Garlick  v.  James,  12 
Johns.,  146, 150 ;  Willoughby  v.  Comstock,  3  Hill,  389; 
Dykers  v.  Allen,  7  Hill,  497 ;  Wheeler  v.  Newbould, 
16  N.  Y.,  392 ;  Brownell  v.  Hawkins,  4  Barb.,  491 ; 
Haskinsv.  Patterson.  1  Edm.,  120:  Worthington  v. 
Tormey,  34  Md.,  182:  Luckett  v.  Townsend,  3  Tex., 
119;  Jarvisv.  Rogers,  15  Mass.,  389. 
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And  where,  in  such  a  case,  it  appeared  that  the 
value  of  the  property  was  equal  to  the  amount  of 
the  note,  held,  that  the  defense  was  admissible 
under  the  plea  of  non  assumpsit. 

Citations -2  Kent,  Com.,  577, 581, 582, 5th  ed.;  Story, 
Bailm.,  sees.  286, 309, 310, 315, 346,  349  ;  2  Cai.  Cas.,  204  ; 
4  Kent,  Com.,  5th  ed.,  138,  139 ;  1  P.  Wms.,  261  ;  2 
Atk.,  303 ;  1  Bailey,  527  :  3  Mo.,  516 ;  22  Pick.,  40 ;  1 
Browne  (Pa.),  176;  Story,  Com.  Eq.,  sec.  1008;  2 
Johns.  Ch.,  100;  12  Wend.,  61;  12  Johns.,  146;  10 
Johns.,  472;  1  Reeve.  Hist.  Eng.  Law,  161,  162;  Bac. 
Abr.,  Bailm.,  B ;  15  Mass.,  389 ;  3  Hill,  171 ;  5  Hill,  76 ; 
22  Wend.,  155  ;  3  Taunt.,  274 ;  13  Wend.,  139-154. 

ASSUMPSIT  by  the  payees  against  the 
makers  of  a  promissory  note.  Plea,  non  as- 
sumpsit. The  cause  was  tried  at  the  Niagara  Cir- 
cuit, in  October,  1845,  before  Day  ton,  C.  Judge. 
*The  note  was  dated  July  5th,  1837,  [*228 
and  was  for  the  sum  of  $436.54,  payable  in 
four  months  from  date.  The  defendants  re- 
sided at  Haverhill,  Mass.,  and  the  plaintiffs  at 
Boston,  It  appeared  that  the  note,  at  its  date, 
was  sent  to  the  plaintiffs  in  a  letter,  from  the 
defendants,  in  which  they  stated  that  they 
had  on  that  day  forwarded  to  the  plaintiffs,  by 
team,  ten  cases,  numbered  1  to  10,  of  boots 
and  shoes,  of  the  value,  according  to  an  in- 
voice contained  in  the  letter,  of  $520.32,  "a& 
collateral  security"  for  the  note.  They  added: 
"  We  hope  that  now  everything  will  be  satis- 
factory; and  should  you  find  a  purchaser  for 
the  shoes  in  season  to  meet  your  demand,  we 
should  be  glad  to  have  them  sold."  On  the 
17th  of  the  same  month,  the  defendants  wrote 
to  the  plaintiffs,  that  they  had  learned  that 
there  was  to  be  a  public  sale  of  boots  and 
shoes  at  O.  Rich's,  Broad  St.,  on  the  19th  in- 
stant, and  added :  "If  you  please,  you  may  put 
in  three  of  the  cases  of  the  boots  we  sent  you 
(Nos.  5,  6  and.7)  and  take  the  proceeds.  Please 
send  us  the  account  of  sales,  and  indorse  the 
proceeds  on  your  note."  On  the  2dday  of  No- 
vember following,  the  plaintiffs  caused  a  no- 
tice of  a  sale  of  "  a  large  and  general  assort- 
ment of  boots  and  shoes"  to  be  inserted  in  an 
advertisement  of  O.  Rich,  the  auctioneer;  the 
sale  to  be  on  the  15th  day  of  that  month,  at  the 
auctioneer's  office.  Other  articles  were  in- 
cluded in  the  advertisement,  and  the  boots  and 
shoes  were  not  otherwise  described  or  referred 
to  than  as  above  stated.  The  advertisement 
was  published  in  a  daily  paper,  printed  in  Bos- 
ton, from  the  day  last  mentioned  until  the  day 
of  sale.  The  plaintiffs  sent  the  cases  to  the 
auctioneer,  and  they  were  sold,  pursuant  to  the 
notice,  and  produced  $166.97  besides  charges, 
which  amount  was  indorsed  on  the  note.  It 
was  shown  that  the  note  was  given,  and  the 
boots  and  shoes  sent  to  the  plaintiffs,  in  conse- 
quence of  their  demanding  security  for  a  debt 
against  the  defendants,  of  the  amount  men- 
tioned in  the  note.  It  was  proved  that  the 
boots  and  shoes  were  worth  the  amount  men- 
tioned in  the  invoice,  $520.32. 

The  defendants'  counsel  requested  the  judge 
to  charge  that  the  plaintiffs  had  no  right  to 
dispose  of  the  property  without  *first  [*229 
giving  the  defendants  notice  to  redeem  it;  and 
that  having  done  so, they  were  accountable  for 
its  value;  and  that  if  such  value  was  equal  to 
the  money  due  on  the  note,  that  it  was  extin- 
guished ;  and  if  more,  that  they  were  entitled 
to  have  the  balance  certified  in  their  favor. 
They  also  insisted  that  the  notice  of  sale  was 
insufficient;  that  it  was  prematurely  given — 
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the  note  not  having  fallen  due  when  it  was 
first  published — and  that  it  did  not  sufficiently 
describe  the  property  or  state  the  occasion  of 
the  sale.  The  judge  declined  to  charge  as  re- 
quested, but  instructed  the  jury  that  the  plaint- 
iffs were  entitled  to  a  verdict  for  the  balance 
of  principal  and  interest  due  on  the  note,  cred- 
iting the  indorsement.  The  defendants'  coun- 
sel excepted,  and  the  jury  found  a  verdict  ac- 
cording to  the  instruction.  The  defendants 
move  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  E.  J.  Chase,  for  defendants. 

Mr.  A.  Holmes,  for  plaintiffs. 

By  the  Court,  Jewett,  J.  The  contract  be- 
tween these  parties  was  strictly  a  pledge  of  the 
boots  and  shoes.  At  common  law,  a  pledge  is 
defined  to  be  a  bailment  of  personal  property, 
as  a  security  for  some  debt  or  engagement.  2 
Kent,  Com.,  577,  5th  ed.  ;  Story,  Bailm.,  sec. 
286.  The  plaintiffs'  debt,  thus  secured,  became 
payable  November  8, 1837.  On  the  15th  of  that 
month,  the  plaintiffs  caused  the  pledge  to  be 
sold  at  a  public  sale  by  an  auctioneer  in  Boston, 
pursuant  to  a  public  notice  published  in  certain 
newspapers  in  that  city  from  the  2d  to  the  15th 
of  November  inclusive  ;  but  no  notice  of  sale, 
or  to  redeem,  was  at  any  time  given  to  the  de- 
fendants. The  net  proceeds  of  the  sale  was 
$166.97,  which  the  plaintiffs  applied  on  their 
debt  without  the  assent  of  the  defendants. 

The  first  question  made  on  the  argument  is, 
whether  the  sale  thus  made  was  authorized, and 
bound  the  defendants.  On  the  part  of  the 
plaintiffs  it  was  insisted  that  the  pledge  having 
23O*]  *been  made  as  a  security  for  their  debt, 
which  was  payable  at  a  future  day,  the  plaint- 
iffs had  a  right,  after  a  default  in  payment,  to 
sell  the  pledge,  fairly  in  the  usual  course  of 
business;  without  calling  on  the  defendants  to 
redeem,  or  giving  them  notice  of  the  intended 
sale;  and  that  such  sale  concluded  the  defend- 
ants. It  is  said  that  the  law  makes  a  distinction 
between  the  case  of  a  pledge  for  a  debt  payable 
immediately,  and  one  where  the  debt  does  not 
become  payable  until  a  future  day  ;  and  that 
in  the  latter  case  the  creditor  is  not  bound  to 
call  for  a  redemption  or  to  give  notice  of  sale, 
though  in  the  former  it  is  conceded  that  there 
must  be  such  demand  and  that  notice  must  be 
given.  Non-payment  of  the  debt  at  the  stipu- 
lated time  did  not  work  a  forfeiture  of  the 
pledge,  either  by  the  civil  or  at  the  common 
law.  It  simply  clothed  the  pledgee  with  au- 
thority to  sell  the  pledge  and  re-imburse  him- 
self for  his  debt,  interest  and  expenses;  and  the 
residue  of  the  proceeds  of  the  sale  then  be- 
longed to  the  pledger.  The  old  rule,  existing 
in  the  time  of  Glanville,  required  a  judicial 
sentence  to  warrant  a  sale,  unless  there  was  a 
special  agreement  to  the  contrary.  But  as  the 
law  now  is,  the  pledgee  may  file  a  bill  in  chan- 
cery for  a  foreclosure  and  proceed  to  a  judicial 
sale;  or  he  may  sell  without  judicial  process, 
upon  giving  reasonable  notice  to  the  pledger 
to  redeem,  and  of  the  intended  sale.  I  find  no 
authority  countenancing  the  distinction  con- 
tended for;  but  on  the  contrary,  I  understand 
the  doctrine  to  be  well  settled, that  whether  the 
debt  be  due  presently  or  upon  time,  the  rights 
of  the  parties  to  the  pledge  are  such  as  have 
been  stated.  Cortelyou  v.  Lansing,  2  Cai.  Gas. 
in  Error,  204;  2  Kent,  Com.,  5th  ed.,  581, 582; 
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4  Id.,  138,  139;  Tucker  v.  Wilson,  1  P.  Wms., 
261  ;  Lockwood  v.  Ewer,  2  Atk.,  303  ;  Johnson 
v.  Varnon,  1  Bailey  (S.  C.),  527;  Perry  v.  Craig, 
3  Mo.,  516;  Parker  v.  Brancker,  22  Pick.,  40  ; 
De  Lisle  v.  Priestman,  1  Browne  (Pa.),  176  ; 
Story,  Com.  Eq.,  sec.  1008;  Story,  Bailm., 
sees.  309,  310,  346;  Hart  v.  Ten  Eyck,  2  Johns. 
Ch.,  100;  Patchin  v.  Pierce,  12  Wend., 61;  Gatr- 
lick  v.  James,  12  Johns.,  146.  Nor  do  I  see  any 
reason  for  such  a  distinction.  In  either  case 
the  right  to  redeem  equally  exists  until  a  sale; 
*the  pledger  is  equally  interested, to  see  [*231 
to  it  that  the  pledge  is  sold  for  a  fair  price. 
The  time  when  the  sale  may  take  place  is  as 
uncertain  in  the  one  case  as  in  the  other;  both 
depend  upon  the  will  of  the  pledgee,  after  the 
lapse  of  the  term  of  credit  in  the  one  case,  and 
after  a  reasonable  time  in  the  other;  unless,  in- 
deed, the  pledgor  resorts  to  a  court  of  equity  to 
quicken  a  sale.  Personal  notice  to  the  pledgor 
to  redeem,  and  of  the  intended  sale,  must  be 
given  as  well  in  the  one  case  as  in  the  other,  in 
order  to  authorize  a  sale  by  the  act  of  the  par- 
ty. And  if  the  pledgor  cannot  be  found  and 
notice  cannot  be  given  to  him,  judicial  proceed- 
ings to  authorize  a  sale  must  be  resorted  to.  2 
Story,  Com.  Eq.,  sec.  1008.  Before  giving  such 
notice,  the  pledgee  has  no  right  to  sell  the 
pledge;  and  if  he  do,  the  pledgor  may  recover 
the  value  of  it  from  him, without  tendering  the 
debt;  because  by  the  wrongful  sale  the  pledgee 
has  incapacitated  himself  to  perform  his  part 
of  the  contract,  that  is,  to  return  the  pledge, 
and  it  would,  therefore,  be  nugatory  to  make 
the  tender.  Cortelyou  v.  Lansing,  supra;  Story, 
Bailm., 2ded., 349;  McLeans.  Walker,  10  Johns., 
472. 

The  evidence  in  this  case  shows  that  the 
plaintiffs,  in  November,  1837,  long  prior  to  the 
commencement  of  this  suit,  tortiously  sold  the 
pledge.and  thereby  put  it  entirely  beyond  their 
power  to  return  it,  upon  payment  of  the  debt. 
Where  a  pledge  is  made  by  a  debtor  to  his  cred- 
itor to  secure  his  debt,  for  a  certain  term,  the 
law  requires  that  the  latter  shall  safely  keep  it 
without  using  it,  so  as  to  cause  any  detriment 
thereto ;  and  if  any  detriment  happens  to  it 
within  the  term  appointed,  it  may  be  set  off 
against  the  debt,  according  to  the  damage  sus- 
tained. And  if  the  pledge  is  made  without  men- 
tion of  any  particular  term,  the  creditor  may 
demand  his  debt  at  any  time.  When  the  debt 
is  paid,  the  creditor  is  bound  to  restore  the 
pledge  in  the  condition  he  received  it,  or  make 
satisfaction  for  any  injury  that  it  has  received; 
for  it  is  a  rule,  that  a  creditor  is  to  restore  the 
pledge  or  make  satisfaction  for  it;  if  not,  he  is 
to  lose  his  debt.  1  Reeve,  Hist.  Eng.  Law,  161, 
162.  If  the  pledgor,  in  consequence  of  any  de- 
fault of  the  pledgee,  or  of  his  conversion  of  the 
pledge,  has  by  any  action  recovered  the  value 
of  the  *pledge,  the  debt  in  that  case  [*232 
remains,  and  is  recoverable,  unless  in  such  pri- 
or action  it  has  been  deducted.  By  the  com- 
mon law  the  pledgee,  in  such  an  action  brought 
for  the  tort,  has  a  right  to  have  the  amount  of 
his  debt  recouped  in  the  damages.  Bac.  Abr. 
Bailm., B;  Jarvis  v.  Eogers,15  Mass., 389;  Story, 
Bailm.,  2d  ed.,  sees.  315,  349. 

The  plaintiffs  were  wrong-doers  in  selling  the 
pledge  at  the  time  they  did,  without  notice  to 
redeem  or  of  the  sale  being  given  to  the  defend- 
ants; and  it  is  shown  that  the  value  of  the 
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pledge  at  the  time  equalled,  if  it  did  not  exceed 
the  debt  which  it  was  made  to  secure. 

The  counsel  for  the  defendants,  in  effect, 
offered  to  recoup  their  damages  arising  from 
the  plaintiffs'  breach  of  the  contract  of  pledge, 
but  was  not  permitted  to  do  so.  It  is  urged  by 
the  plaintiffs'  counsel,  that  the  defense  was  not 
admissible  under  the  pleadings  ;  but  I  am  sat- 
isfied that  it  was  unnecessary  to  plead  special- 
ly, or  to  give  notice  of  the  matters  relied  on. 
The  evidence  establishes  that  the  plaintiffs  had 
no  cause  of  action,  and  the  defense  is  fairly 
covered  by  the  plea  of  non  assumpsit.  Batter- 
man  v.  Pierce,  3  Hill,  171  ;  Barber  v.  Rose,  5 
Id.,  76;  Res  v.  Van  Epps,  22  Wend.,  155. 

The  defendants  clearly  had  an  election  of 
remedies  against  the  plaintiffs  for  the  conver- 
sion of  the  pledge.  They  could  maintain  tro- 
ver or  assumpsit,  and  in  the  latter  action  could 
recover  the  value  under  the  common  counts. 
Hilt  v.  Perrott,  3  Taunt.,  274;  Butts  v.  Collins, 
13  Wend.,  139-154.  If  assumpsit  was  main- 
tainable by  them,  they  may,  in  an  action  by  the 
plaintiffs, 'set  off  the  value  of  the  boots  and 
shoes  as  for  such  property  sold.  There  is  no 
valid  objection  on  the  ground  that  the  dam- 
ages are  unliquidated  or  uncertain.  The  case 
of  Butts  v.  Collins,  is  decisive  on  that  point. 
There  must  be  a  new  trial. 

New  trial  granted. 

Delivery  of  'personal  property  as  collateral  security 
for  debt— Is  a  pledge.  Cited  in-47  N.  Y.,  435 ;  6  Duer, 
587 ;  9  Bos..  331 ;  2  Sweeny,  713. 

Pledge— Sale  of  —  Notice  —  Demand  —  Redemption. 
Distinguished— TO  Mo.,  331. 

Reviewed— 16  N.  Y.,  400;  27  N.  Y.,  375. 

Cited  in— 2  N.  Y.,  448 ;  49  N.  Y.,  569 ;  52  N.  Y.,  234 ; 
65  N.  Y.,  162;  22  Hun,  357;  34  Barb.,  307:  67  Barb., 
339 :  4  Abb.  Pr.,  110 ;  12  Abb.  Pr.,  308 ;  5  Duer,  34 ;  6 
Duer.  485 ;  3  Bos.,  590;  10  Bos.,  328 ;  3  Daly,  14 ;  34 
Cal.,  132 ;  46  111.,  153 ;  24  Ind.,  67 ;  25  Minn.,  205 ;  49 
Pa.  St.,  364. 

If  pledgor  cannot  be  found,  pledgee  must  resort  to 
bill.  Cited  in— 16  N.Y.,  400;  45  N.Y.,  720;  1  Sweeny,  647. 

Sale  without  calling  on  pledgor  to  redeem— Conver- 
sion—Remedy  of  pledgor— Damages  and  recoupment. 
Cited  in-16  N.  Y.,  400;  27  Hun,  408 :  23  Barb.,  255 :  1 
Sweeny,  630 ;  41  Super.,  272 ;  78  111.,  453 ;  78  Ind.,  556. 

Also  cited  in— 1  Daly,  234. 


233*]        *ORCUTT  c.  PETTIT. 

Purchase  of  Chases  by  Attorneys — Statute — Duty 
of  Court. 

Where  the  defendant  sets  up  the  defense  that  the 
demand  on  which  the  action  is  founded  "  has  been 
bought  and  sold  or  received  for  prosecution,"  by  an 
attorney  or  counselor,  contrary  to  the  statute,  2  R. 
S.,  71,  et  seq.,  the  court,  and  not  the  jury,  are  to  pass 
upon  the  question.  If  determined  against  the  plaint- 
iff he  must  be  nonsuited,  and  if  in  his  favor  the  jury 
must  be  instructed  accordingly. 

ERROR  to  the  Onondaga  C.  P.  Pettit  sued 
Orcutt  in  the  court  below  in  debt,  on  a 
judgment  of  the  same  court.  The  defendant 
pleaded  nil  debet,  and  gave  notice  pursuant  to 
2  R.  S.,288,  sec. 75,  that  the  plaintiff's  demand 
had  been  bought  and  sold  or  received  for  pros- 
ecution contrary  to  law.  Id.,  sec.  71,  et  seq. 
On  the  trial,  after  the  record  of  the  former 
judgment  had  been  produced,  the  defendant 
gave  evidence  by  witnesses  other  than  the 
plaintiff,  who  was  not  sworn,  tending  to  show 
that  one  R.  S.  C.,an  attorney  of  that  court  and 
the  law  partner  of  the  plaintiff's  attorney  on 
record, had  bought  the  demand  sued  on  for  the 
purpose  of  prosecuting  it  contrary  to  the  stat- 
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ute;  and  the  plaintiff  on  his  part  gave  evidence 
of  a  contrary  tendency;  upon  which  a  question 
arose  whether  the  matter  in  dispute  ought  to 
be  determined  by  the  court  or  the  jury— the 
plaintiff  maintaining  that  it  belonged  to  the 
court  to  pass  upon  it,  and  the  defendant  insist- 
ing upon  going  to  the  jury.  The  court  held 
that  they,  and  not  the  jury,  were  to  pass  upon 
the  question,  and  being  of  opinion  that  the 
statute  respecting  the  ptfrchase  of  choses  in  ac- 
tion for  prosecution  had  not  been  violated  in 
this  case,  directed  the  jury  to  find  a  verdict  for 
the  plaintiff.  The  defendant  excepted,  and 
the  plaintiff  had  a  verdict  and  judgment. 

Mr.  Gr.  P.  Comstock,  for  plaintiff  in  er- 
ror, maintained  that,  although  the  plaintiff 
might  be  nonsuited,  if  the  defense  were  estab- 
lished, 2  R.  S.,  289,  sec.  81, the  case  could  not, 
where  there  was  conflicting  evidence  on  the 
question,  be  taken  from  the  jury  and  decided 
by  the  court  in  favor  of  the  plaintiff.  If  this 
*were  so,  he  said,  a  jury  should  not  be  [*234 
impaneled,  as  it  was  an  idle  ceremony  to  call 
a  jury  to  hear  the  evidence  upon  a  disputed 
question  of  fact,  and  yet  not  suffer  them  to 
take  any  part  in  its  decision. 

Mr.  D.  B.  Noxcm,  for  defendant  in  error, 
said  that  this  defense  was  peculiar  ;  and  that 
there  was  no  provision  allowing  it  to  be  estab- 
lished except  by  the  testimony  of  the  plaintiff 
or  party  in  interest,  or  by  the  attorney  or  coun  sel 
for  the  plaintiff.  2  R.  S.,  288.  sec.  76,  et  seq. 
The  fact  when  established  was  not  a  general 
defense  to  the  suit.and  only  authorized  the  ex- 
ercise of  the  power  by  the  court  to  put  an  end 
to  the  existing  action.  If  it  were  submitted  to 
the  jury  and  a  verdict  for  the  defendant  should 
be  rendered,  the  demand  would  be  extin- 
guished ;  which  was  not  the  intention  of  the 
statute. 

Per  Curiam.  We  think  it  quite  doubt- 
ful whether  the  question,  under  the  statute  re- 
specting the  purchase  of  choses  in  action  by  at- 
torneys, can  be  raised,  except  by  an  examina- 
tion of  the  plaintiff,  or  his  attorney  or  coun- 
sel ;  but  it  is  unnecessary  in  this  case  to  pass 
upon  that  point.  We  are  clearly  of  opinion 
that  the  Legislature  did  not  intend  there  should 
be  a  verdict  upon  that  point ;  and  that  when 
the  question  is  properly  presented,  the  court 
must  determine  it.  Other  defenses  may  be  re- 
lied upon,  besides  a  violation  of  the  statute, in 
the  same  action, and  whenever  an  issue  is  joined 
a  jury  must  be  called  and  must  pass  upon  the 
other  questions.  If  this  peculiar  defense  is  es- 
tablished,the  plaintiff  must  be  nonsuited.  This, 
the  jury  cannot  of  course  do.  So,  if  in  the 
judgment  of  the  court  the  defendant  has  failed, 
the  jury  must  be  so  instructed,  and  if  there  is 
no  other  question, the  correct  course  is  to  direct 
them, as  was  done  in  this  case,  to  find  a  verdict 
for  the  plaintiff. 

Judgment  affirmed. 

Criticised— 2  Keyes,  117. 

Cited  in— 3  Abb.  App.  Dec.,  161. 


*HODGMAN  v.  THE  PEOPLE.  [*235 

Indictment  for  Selling  Liquor  Without  a  License 
— Evidence  of  Distinct  Offenses. 

On  the  trial  of  an  indictment  for  selling  liquor 
without  a  license,  the  prosecution  can  only  give 

DENIO  4. 
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evidence  of  as  many  distinct  offenses  as  there  are 
counts  in  the  indictment. 

A  count  for  selling  liquor  during-  the  year  that  the 
Act  of  1845,  Stat.,  p.  332,  was  in  force,  which,  besides 
charging  that  the  defendant  had  sold  without  a  li- 
cense, averred  that  the  electors  of  the  town  had 
voted  ''no  license,"  is  sustainable  under  the  provis- 
ions of  the  Revised  Statutes.notwithstanding  the  ad- 
ditional averment. 

An  indictment  for  selling  liquor  would  lie  under 
the  Act  of  1845,  while  that  Act  was  in  force. 

Citation— Laws  1845,  p.  333,  sec.  5. 

ERROR  to  the  Orleans  General  Sessions.  The 
plaintiff  in  error  was  indicted  in  the  Ses- 
sions for  selling  liquor  without  a  license  in  the 
Town  of  Barre,  in  that  county.  The  indict- 
ment contained  five  counts,  the  first  four  of 
which  were  for  several  offenses  against  the  ex- 
cise law  as  contained  in  the  Revised  Statutes. 
The  fifth  count  charged  that  the  defendant 
"  Unlawfully  did  sell,  by  retail,  intoxicating 
and  spirituous  liquors  or  wines,  to  wit :  one 
gill  of  rum,  one  gill  of  brandy,  one  gill  of 
whiskey,  one  gill  of  gin,  one  pint  of  strong 
beer  and  one  pint  of  wine,  to  some  person  to 
the  jurors  aforesaid  unknown,  he  the  said  W. 
S.  Hodgman  then  and  there  having  no  license 
therefor  duly  granted  according  to  law  ;  the 
electors  of  the  said  Town  of  Barre  having  de- 
termined that  the  Board  of  Excise  in  said  Town 
of  Barre  should  not  grant  licenses  for  the  sale 
of  intoxicating  or  spirituous  liquors  or  wines; 
and  the  said  W.  S.  Hodgman  then  and  there 
not  being  a  licensed  physician,  or  administer- 
ing said  intoxicating  or  spirituous  liquors  or 
wines  for  medical  purposes,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided." 

On  the  trial,  the  prosecution  proved  the  sell- 
ing, by  the  defendant's  bar-keeper,  of  a  glass 
of  brandy  on  five  different  occasions,  to  differ- 
ent individuals,  and  then  offered  to  prove  fur- 
ther instances  of  selling  liquors.  The  defend- 
ant's counsel  objected,  on  the  ground  that  as 
many  offenses  had  already  been  proved  as  there 
were  counts  in  the  indictment.  The  court  over- 
236*]  ruled  *the  objection  and  the  defend- 
ant's counsel  excepted.  Evidence  was  then 
given  of  several  other  acts  of  selling  liquor  by 
the  defendant.  The  prosecution  also  proved 
that  a  majority  of  the  electors  of  the  town  had, 
at  the  election  in  May,  1846,  voted  in  favor  of 
no  license. 

The  court  charged  the  jury  that  the  defend- 
ant might  be  convicted  upon  the  evidence 
which  was  given  after  the  five  first  instances 
of  selling  had  been  proved,  and  that  they  might 
convict  the  defendant  under  the  last  count,  if 
they  were  of  opinion  that  the  same  had  been 
proved,  and  that  the  provisions  of  the  Revised 
Statutes  prohibiting  the  sale  of  strong  or  spir- 
ituous liquors  remained  in  force  and  unaffect- 
ed by  the  Act  of  May  14,  1845,  Stat.  1845,  p. 
322,  and  the  Act  amending  the  same.  Tbe  jury 
found  the  defendant  guilty,  and  the  court  im- 

ased  a  fine  upon  him. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  er- 
(1)  The  evidence  of  further  violations  of 
the  statute,  after  the  prosecution  had  proved 
as  many  offenses  as  there  were  counts  in  the 
indictment,  was  improperly  admitted.  People 
v.  Adams,  17  Wend.,  475.  (2)  The  last  count 
is  bad,  as  no  indictment  will  lie  under  the  Act 
of  1845.  1  R.  S.,  680,  sees.  14,  15,  25  ;  2  Id., 
696,  sec.  39  ;  13  Wend.,  341. 
DENIO  4. 


Mr.  J.  Van  Buren,  Atiy-Qen.,  for  the 
people. 

Per  Curiam.  The  first  objection  is  unan- 
swerable. Only  one  offense  can  be  proved  un- 
der each  count.  The  court,  therefore,  commit- 
ted an  error  to  the  prejudice  of  the  defendant 
when  they  permitted  the  additional  evidence 
to  be  given.  For  this  reason  alone  the  judg- 
ment, must  be  reversed.  But  we  are  requested 
to  express  an  opinion  upon  the  question  raised 
respecting  the  last  count.  That  count  contains 
all  the  facts  necessary  to  be  averred  in  a  count 
under  the  Revised  Statutes.  It  is  true  that  cer- 
tain matters  are  introduced  showing  that  the 
pleader  had  in  view  the  Act  of  1845,  but  these 
may  be  disregarded.  We  think  it  is  unobjection- 
able as  a  count  under  the  Revised  *Stat-  [*237 
utes.  But  we  are  of  opinion  that  an  indict- 
ment will  lie  under  the  Act  of  1845.  The  5th 
section  of  that  Act  provides  that  selling  liquor, 
etc.,  by  retail,  in  any  town  in  which  the  elect- 
ors have  determined  that  no  license  shall  be 
granted,  shall  render  the  offender  "liable  to 
all  the  penalties  imposed  by  title  9,  of  part 
first,  chapter  twenty,  of  the  Revised  Statutes." 
It  is  argued  that  this  language  refers  only  to 
the  pecuniary  penalty  imposed  by  the  Revised 
Statutes.  But  we  are  of  opinion  that  the  word 
"  penalties,"  in  the  provision  referred  to,  is  to 
be  understood  in  a  more  general  sense,  and 
that  it  embraces  the  liability  to  punishment  by 
indictment  provided  in  the  title  of  the  Revised 
Statutes  referred  to  in  the  Act  of  1845.  The 
word  is  in  the  plural  form,  and  means  some- 
thing more  than  the  single  penalty  for  selling 
by  retail  without  a  license. 

Judgment  reversed. 

Explained— 60  N.  Y.,  578 :  19  Am.  Rep.,  234. 
Cited  in— 5  Denio,  76,  116;  4  Hun,  523;  3  Barb.,  550; 
12  Barb.,  26. 


DIKE  ET  AL.  t).  LEWIS  ET  AL. 

A  Comptroller's  deed  of  land  sold  for  taxes, which 
designates  the  lot  by  a  wrong  number,  is  void, 
though  it  contain  other  matter  of  description, 
which,  if  the  number  were  rejected,  would  suffi- 
ciently identify  the  lot. 

Citation— 1  R.  S..  391,  sees.  12, 13. 

T^JECTMENT,  for  the  north  part  of  lot  No. 
Jut  127,  in  the  Iron  Ore  Tract,  in  the  County 
of  Essex,  tried  at  the  Essex  Circuit  in  June, 
1844,  before  Willard,  C.  Judge. 

The  plaintiffs  proved  that  lot  No.  127,  in 
the  Iron  Ore  Tract,  was  patented  to  Ephraim 
Morgan  in  the  year  1819,  and  that  he  died  in 
1826,  and  that  the  plaintiffs  are  his  heirs  at 
law.  The  defendants  were  then  proved  to  be 
in  possession,  and  the  plaintiffs  rested. 

The  defendants  gave  in  evidence  a  deed  from, 
the  Comptroller  of  this  State  to  Richard  P. 
Hart,  conveying  several  parcels  of  land,  which, 
as  the  conveyance  recited,  were  sold  for  taxes, 
in  April  and  May,  1830.  One  of  the  parcels 
was  described  as  *follows:  "One  hun-  [*238 
dred  and  twenty  acres  of  land,  to  be  laid  out 
at  the  expense  of  the  said  party  of  the  second 
part,  and  in  a  square  as  nearly  as  may  be,  in 
the  northwest  corner  of  two  hundred  and  one 
acres  ;  being  what  was  taxed  and  returned  to 
the  Comptroller's  office  as  lot  No.  228,  assessed 
to  Ephraim  Morgan  ;  bounded  north  by  D. 
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Brainard's,  south  by  A.  Mitchell's  ;  formerly 
owned  by  Jonas  Morgan;  said  lot  being  in  the 
Iron  Ore  Tract."  The  defendants  then  proved 
that  the  lot  mentioned  in  the  Comptroller's 
deed  had  been  assessed  for  several  years  prior 
to  the  tax  sale,  as  lot  No.  128  ;  and  one  of  the 
assessors  testified  that  the  lot  was  understood 
to  be  No.  128  for  several  years  prior  to  the 
publication  of  the  county  map.  The  plaintiffs 
thereupon  gave  in  evidence  the  field  book  and 
map  of  the  survey  and  allotment  of  the  Iron 
•Ore  Tract,  made  by  S.  D.  Kellogg,  a  surveyor 
in  the  employment  of  the  State,  from  which  it 
appeared,  that  the  lot  to  which  all  that  part  of 
the  description  contained  in  the  Comptroller's 
deed,  except  the  number  of  the  lot,  applied, 
was  lot  No.  127,  in  the  tract  in  question. 

Both  parties  then  gave  evidence  upon  the 
question  whether  the  lot  was  occupied  or  not 
at  the  period  when  notice  should  have  been 
given  to  the  occupant,  if  there  was  one  on  the 
lot.  The  judge  submitted  that  question  to  the 
jury,  but  he  instructed  them  that  the  defend- 
ants had  shown  title  to  the  premises  in  ques- 
tion by  the  production  of  a  Comptroller's  deed, 
and  that  they  were  entitled  to  the  verdict,  pro- 
vided the  question  of  occupancy  was  deter- 
mined in  their  favor. 

The  jury  gave  their  verdict  in  favor  of  the 
defendants. 

Mr.  A.  C.  Hand,  for  plaintiffs,  now  moved 
for  a  new  trial,  on  the  ground  of  misdirection 
as  to  the  effect  of  the  Comptroller's  deed. 

Mr.  N.  Hill,  Jr.,  for  defendants. 

Per  Curiam.  The  statute  directs  the  as- 
sessors to  put  down  the  number  of  the  lots  as- 
sessed by  them  to  non-residents,  if  the  tract  is 
subdivided  into  lots,  and  they  can  obtain  cor- 
239*]  rect  information  concerning  them;  if 
not  subdivided,  or  if  they  cannot  ascertain  the 
subdivision,  they  are  to  give  the  boundaries, 
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and  are  to  certify  either  that  the  tract  is  not 
subdivided,  or  that  they  cannot  obtain  correct 
information  of  the  subdivisions.  1  R.  S.,  391, 
sees.  12,  13.  Conceding  that  the  plaintiff's  lot 
is  the  one  intended  to  be  assessed,  and  that  the 
description  contained  in  the  Comptroller's  deed, 
rejecting  the  number,  would  be  sufficient  to 
identify  the  lot,  and  that  if  the  question  had 
arisen  upon  a  deed  given  by  a  private  person, 
the  mistaken  number  might  be  rejected,  and 
the  lot  as  otherwise  described  be  held  to  pass, 
it  is  another  question  whether  the  same  rule  is 
applicable  to  a  deed  given  by  the  Comptroller 
upon  a  sale  for  non-payment  of  taxes.  We 
think  the  principle  does  not  apply.  The  stat- 
ute requires  that  the  true  number  should  be 
given,  if  any  number  is  mentioned;  and  if  that 
cannot  be  ascertained,  that  the  boundaries 
only,  without  any  number,  should  be  given .  A 
very  good  reason  exists  why  this  .should  be  so, 
especially  in  a  tract  which  has  been  surveyed 
and  allotted  under  the  authority  of  the  State. 
Non-resident  proprietors  intending  to  pay 
their  taxes  at  the  Comptroller's  office,  would, 
ordinarily,  only  be  able  to  give  the  numbers  of 
their  lots.  A  search  in  the  Comptroller's  books 
for  all  lots  of  which  the  numbers  had  been  re- 
turned, and  also  of  those  where  the  subdivis- 
ion numbers  were  wanting,  ought  to  enable  the 
party  desirous  of  paying  his  taxes,  to  ascertain 
whether  his  land  had  been  assessed.  In  this 
case  such  an  examination  would  not  have  led 
to  the  fact  that  this  lot  had  been  returned. 
This  consideration  shows  that  the  principl 
contended  for  cannot  apply.  We  are  of  opir 
ion  that  the  judge  erred,  and  that  a  new  trii 
ought  to  be  granted. 
New  trial  granted. 

Same  case— 2  Barb.,  344. 

Cited  in-2  N.  Y.,  72 ;  53  N.  T.,  434  :  61  N.  Y.,  (™ ,  . 
Barb.,  411 ;  11  Barb..  190 ;  23  Barb.,  267 ;  29  Iowa,  392 ; 
4  Am.  Rep..  230. 
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241*]        *P.  I.  &  C.  C.  CLUTE 

I.  B.  CLUTE. 

CORNING,  HORNER  &  DAVISON 
THE  SAME. 

Irregular  Issue  of  Fi.  Fa. — Fractions  of  Day 
Considered  in  Determining  Priority  of  Execu- 
tions. 

Though  the  issuing  of  a  fi.  fa.  before  the  filing-  of 
the  judgment  record  is  irregular,  yet  when  the  rec- 
ord is  subsequently  filed,  the  fl.  fa.  thereupon  be- 
comes effective,  and  is  from  thenceforth  regular. 

The  court  will  not,  on  the  motion  of  a  creditor 
whose  execution  was  issued  on  a  subsequent  day, 
inquire  into  the  fractions  of  a  day  in  order  to  pro- 
nounce &fl.  fa.  on  a  prior  judgment  irregular  for 
having  been  issued  at  an  earlier  hour  of  the  same 
day  than  that  on  which  the  record  was  filed. 

If  both  executions  had  been  sued  out  on  the  same 
day,  the  particular  hour  when  each  was  issued 
would  be  material  to  determine  their  priority. 

Citations-2  R.  S.,  380,  sees.  11-13  ;  363.  sec.  1 ;  364, 
sec.  10 :  365,  366,  sees.  13,  14 ;  20  Johns.,  307 ;  3  Cow., 
19, 39 ;  5  Wend.,  109 :  3  Den.,  263 ;  4  Kent,  95,  n.  b,  5th 
ed.;  1  Cow.,  592:  1  R.  S.,  756,  sees.  1-3;  760,  sees.  24, 
25 ;  1  Ld.  Raym.,  281 ;  9  East,  151 ;  Vin.  Abr.,  Time. 
A,  17, 18  ;  A.  2, 3 ;  A,  3,  7 :  3  Wils.,  274  :  4  Camp.,  195 : 
14  Ves.,  81,  87:  15  Ves.,  248,  257  :  2  B.  &  Aid..  586:  3 
Barn.  &  C.,  317 :  2  Stark.  Ev.,  1079,  Phil.  ed.  1842 ;  3 
Chit.  Pr.,  111.  . 

MR.  M.  T.  Reynolds,  for  the  plaintiffs  in 
the  suit  last  mentioned,  moved  to  set  aside 
the  execution  in  the  first  of  the  a,bove  entitled 
suits  as  irregular,  on  account  of  its  having  been 
issued  before  the  record  of  judgment  in  that 
case  was  filed.  May  15,  1846,  the  defendant 
gave  a  bond  and  warrant  of  attorney  in  the 
first  suit,  in  the  penalty  of  $10,000,  condi- 
tioned to  pay  $5,000,  upon  which  a  cognovit 
was  given  and  a  judgment  record  was  pre- 
pared and  signed  on  the  same  day,  and  the  de- 
fendant signed  a  stipulation  that  execution 
might  issue  forthwith.  On  the  morning  of  the 
16th  of  May,  the  record  was  sent  from  Sche- 
nectady  to  be  filed  with  the  clerk  at  Albany, 
242*]  and  *shoujd  have  reached  the  office  at 
12  M.,  but  did  not  arrive  until  about  3  P.  M., 
at  which  hour  it  was  filed  and  the  judgment 
docketed.  About  2  o'clock  on  the  16th,  the 
plaintiffs'  attorney,  supposing  the  record  had 
been  filed,  issued  and  delivered  to  the  under 
sheriff  at  Schenectady,  &  fi.  fa.  on  the  judg- 
ment, which  was  indorsed  as  received  by  the 
under  sheriff  at  that  hour,  and  he,  on  the  same 
day,  levied  upon  a  store  of  goods  owned  by  the 
defendant.  There  was  a  conflict  in  the  affi- 
davits upon  the  question  whether  the  plaint- 
iffs' attorney,  when  he  delivered  the  execution 
directed  the  officer  to  make  a  levy  immediately 
or  to  wait  until  evening  before  he  made  one; 
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and  also  upon  the  point  whether  the  levy  was 
actually  made  soon  after  the  officer  received 
the  execution,  or  at  about  8  o'clock  in  the 
evening,  the  indorsement  of  the  levy  being 
dated  at  the  last  mentioned  hour. 

In  the  last  above  mentioned  cause,  judgment 
was  perfected,  by  bond  and  warrant  of  attor- 
ney, June  4,  1846,  and  afi.fa.  thereon  was  is- 
sued and  delivered  to  the  sheriff  on  the  20th 
day  of  October  following,  which,  by  the  direc- 
tions of  the  plaintiffs  therein,  was  levied  on  the 
same  store  of  goods,  then  in  the  hands  of  the 
deputy  sheriff  by  virtue  of  the  levy  on  the  for- 
mer fi.fa.  The  plaintiffs  in  the  last  mentioned 
judgment  had  notice  of  the  prior  judgment, 
execution  and  levy,  when  they  obtained  the 
judgment  in  their  favor. 

Mr.  S.  Stevens,  for  plaintiffs  in  the  first 
judgment. 

By  ihe  Court,  Beardsley,  J.  The  honesty 
of  the  first  judgment  was  not  questioned  on  the 
argument  of  this  motion;  and  upon  the  papers 
before  me  it  is  quite  clear  that  the  defendant 
intended  to  give  the  plaintiffs  in  that  judg- 
ment a  preference  over  his  other  creditors. 
For  this  purpose  the  bond  and  warrant  of  at- 
torney, with  a  stipulation  that  execution  might 
issue  forthwith,  were  executed  by  the  defend- 
ant on  the  15th  of  May.  The  record  of  a  judg- 
ment on  this  bond  was  filed  the  next  day,  and 
an  execution  was  issued  and  a  levy  made.  If 
the  precise  time  of  the  events  of  that  day  could 
be  deemed  material  *in  determining  [*243 
this  motion,  it  would  probably  be  found  that 
the  execution  was  issued  and  delivered  to  the 
sheriff  at  2  P.  M,,  the  record  filed  at  3,  and 
the  levy  made  at  8  in  the  same  afternoon. 

It  is  undoubtedly  irregular  to  issue  an  exe- 
cution on  a  judgment  until  the  record  has  been 
filed.  By  the  statute  "  No  judgment  shall  be 
deemed  valid  so  as  to  authorize  any  proceed- 
ings thereon,  until  the  record  thereof  shall 
have  been  signed  and  filed."  2R.  S.,  360,  sec. 
11;  see,  also,  p.  363,  sec.  1.  The  rule  was  the 
same  before  the  Revised  Statutes  were  passed. 
Barrie  v.  Dana,  20  Johns.,  307;  Chicliester  v. 
Uande,  3  Cow.,  39.  Until  the  record  of  judg- 
ment is  filed  an  execution  issued  thereon  is  not 
only  irregular  but,  as  was  observed  by  Ch.  J. 
Savage,  it  is  "a  mere  nullity."  Marvin  v. 
Herrick,  5  Wend.,  109.  But  on  the  filing  of 
the  record  it  ceases  to  be  a  nullity  and  thence- 
forth, there  being  a  regular  judgment  to  up- 
hold the  execution,  it  becomes  effective  against 
the  defendant  therein  as  well  as  all  others  who 
have  an  interest  in  the  question.  Small  v. 
McChesney,  3  Cow.,  19;  Clute  v.  Clute,  3  Den., 
263.  ' 
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But,  in  my  view  of  the  case  in  hand,  the 
moving  parties  are  not  in  a  condition  to  make 
any  question  as  to  the  order  of  the  events  of 
the  16th  of  May.  They  had,  on  that  day,  no 
pretense  of  right  to  the  property  in  contro- 
versy, as  their  execution  was  not  issued  until 
several  months  thereafter,  and  for  that  reason 
cannot  be  allowed  to  show  that  the  execution 
in  the  first  suit  was  irregular,  because  issued 
one  hour  before  the  record  had  been  filed. 

In  general,  fractions  of  a  day  are  unknown 
to  the  law,  that  period  being  regarded  aspunc- 
tum  temporis  and  indivisible.  This,  to  be  sure, 
is  a  legal  fiction,  introduced  and  adhered  to  for 
the  sake  of  justice,  but  which  will  not  be  al- 
lowed to  deprive  anyone  of  his  rights;  for 
"  where  justice  requires  it,  the  exact  time  in 
the  day  in  which  an  act  was  performed,  may 
be  shown  by  proof."  4  Kent,  95,  n.  b,  5th  ed. 
Thus,  where  two  executions  against  the  same 
party  are  delivered  to  the  sheriff  on  the  same 
day,  it  may  become  material  to  know  which 
244*]  was  first  *received  by  him.  2  R.  S., 
365,  366,  sees.  13,  14;  Id.,  364,  sec.  10;  Lemon 
v.  Stoats,  1  Cow.,  592;  Marvin  v.  Herrick,  su- 
pra. So  where  different  judgments  are  dock- 
eted, 2  R.  S.,  360,  sees.  11-13;  or  conveyances 
recorded,  1  R.  S.,  756,  sees.  1-3;  Id.,  760,  sees. 
24,  25;  Lemon  v.  Staats,  supra,  on  the  same 
day,  the  precise  time  of  each  event  will  be  im- 
portant. In  these,  as  well  as  all  other  cases, 
where  conflicting  rights  are  claimed  to  exist, 
in  consequence  of  different  things  having  been 
done  on  one  and  the  same  day,  it  becomes  in- 
dispensable, in  order  to  do  justice  between  the 
parties,  to  ascertain  the  precise  time  when  the 
events  occurred;  and  for  this  purpose  the  frac- 
tional parts  of  a  day  may  be  inquired  into. 
Upon  this  principle  the  authorities  all  agree, 
and  it  has  been  applied  to  a  great  variety  of 
transactions.  "The  law  will  never  account 
by  minutes  or  hours,  to  make  priorities  in  a 
single  day,  unless  it  be  to  prevent  a  great  mis- 
chief or  inconvenience."  Bellasis  v.  Hester,  1 
Ld.  Rayrn.,  281.  "  Generally  speaking,  there 
is  no  fraction  of  a  day,  unless  where  it  is  nec- 
essary to  look  to  it  in  order  to  answer  the  pur- 
poses of  justice."  Field  v.  Jones,  9  East,  151. 
In  Small  v.  McChesney,  supra,  which,  in  prin- 
ciple, was  much  like  this  case,  the  court  said: 
"The  whole  proceeding  is  on  the  same  day, 
which  the  law  will  not  divide  into  fractions, 
unless  this  be  necessary  for  the  purpose  of 
guarding  against  injustice."  See,  to  the  same 
effect,  Vin.  Abr.  Time,  A.  17,  18;  A,  2,  3;  A, 
3,  7;  Roe  v.  Hersey,  3  Wils.,  274;  Sadler  v. 
Leigh.  4  Camp.,  195;  Wydown's  case,  14  Ves., 
81,  87:  Lester  v.  Garland,  15  Id.,  248,  257; 
Thomas  v.  Desanges,  2  Barn.  &  Aid.,  586;  Lit- 
tleton v.  Cross.  3  Barn.  &  C.,  317;  2  Stark.  Ev., 
1079,  Phil.  ed.  1842;  3  Chit.  Gen.  Pr.,  Ill; 
Clute  v.  Clute,  supra. 

The  first  of  these  judgment  records  was  filed 
on  the  16th  of  May,  on  which  day  the  execu- 
tion thereon  was  issued  and  levied.  The  sec- 
ond record  was  filed  in  June,  but  the  execution 
was  not  issued  until  October.  Had  this  exe- 
cution been  placed  in  the  hands  of  the  sheriff 
on  the  day  when  the  first  was  received  by  him, 
a  very  different  question  would  have  been  pre- 
sented, and  an  inquiry  into  the  order  of  the 
245*]  events  of  that  day  *might  have  been 
necessary.  But  such  was  not  the  fact,  the  sec- 
562 


ond  execution  being  issued  several  months  aft- 
er the  first  levy  had  been  made.  On  the  16th 
of  May,  when  the  first  execution  was  levied, 
there  was,  as  to  these  goods,  no  conflict  be- 
tween the  parties  to  this  motion.  The  moving 
parties  then  had  neither  an  execution  or  a  judg- 
ment against  the  defendant,  although  the  right* 
of  the  opposing  parties  were  as  perfect  at  that 
time  as  they  have  been  at  any  time  since.  Al- 
lowing the  first  execution  in  point  of  time  to 
stand,  will  give  effect  to  what  the  parties  to 
the  judgment  on  which  it  issued,  intended,  and 
what,  as  far  as  these  papers  disclose,  was  just 
towards  all  persons.  The  moving  parties, 
whose  rights  as  execution  creditors  arose  long- 
since  the  first  levy  was  made,  cannot  be  al- 
lowed to  divide  the  day  of  that  levy  into  frac- 
tions, in  order  to  show  the  execution,  by  virtue 
of  which  that  levy  was  made,  to  have  been 
irregular,  as  having  issued  before  the  record 
of  judgment  was  filed.  This  would  be  allow- 
able in  furtherance  of  justice,  but  not  to  de- 
feat the  equities  of  the  case.  The  authorities- 
referred  to  are  full  to  this  point. 
Motion  denied. 

Cited  in— 6  Barb.,  313 ;  59  Barb.,  441 :  7  How.  Pr.r 
233 ;  23  How.  Pr.,  126 :  17  Abb.  Pr.,  44 ;  10  Abb.  N.  S.,. 
389 ;  2  Sandf .,  645 :  1  Duer,  686 :  80  Ind.,  46. 


NORTON  v.  HAYES. 

Removal  of  Causes — Entry  of  Appearance — /! 
ice  of  One  of  Several  Defendants  in  Action  fo 
a  Tort — He  May  Remove  without  Joining  Oth 
ers. 

Giving  a  notice  of  retainer  for  the  defendant  in 
suit  in  this  court,  is  not  the  entering  an  appearanc_ 
in  such  suit,  so  as  to  require  the  filing:  of  a  petition 
at  the  same  time,  to  enable  the  defendant  to  remove 
the  cause  into  a  Circuit  Court  of  the  U.  S.,  pursuant 
to  the  Act  of  Congress. 

Where  a  capias  in  an  action  for  a  tort  was  issued 
against  several  defendants,  but  was  served  only 
upon  one  of  them,  being  returned  "  not  found  "  as- 
to  the  others,  and  the  plaintiff  declared  against  the 
defendant  so  served;  held,  that  such  defendant  could 
make  application  to  have  the  cause  removed  into  a 
Circuit  Court  of  the  U.  S.,  without  joining  the  other 
persons  named  as  defendants. 

After  the  sheriff 's  return  and  the  service  of  the 
declaration  against  the  defendant,  on  whom  the 
capias  had  been  served,  the  suit  is  depending:  against 
that  defendant  only. 

Where  a  citizen  of  Connecticut  was  sued  in  this 
court,  by  a  citizen  of  this  State,  residing  *at  [*246 
Troy,  and  the  defendant  applied,  according  to  the 
Act  of  Congress,  for  an  order  to  remove  the  cause 
into  the  Circuit  Court  of  the  U.  S.  for  the  Southern 
District  of  N.  Y.,  and  the  plaintiff  desired  that  it- 
should  go  to  the  court  in  the  Northern  District ;  held, 
that  the  court  would  not  give  it  the  latter  directiot 
unless  upon  cause  shown  arising  out  of  consider 
tions  of  convenience. 

Citations— 1  Story,  Laws  TJ.  S.,  57,  sec.  12 ;  12  Jot 
153 ;  2  Den.,  197 ;  16  Pet.,  97 ;  1  Den.,  263. 

MR.  S.  P.  Staples,  for  defendant,  present 
ed  his  petition  setting  forth  that  he  is  : 
citizen  of  the  State  of  Connecticut,  and  tha 
in  October,  1846,  he  was  served  with  a  caj. J 
at  the  suit  of  the  plaintiff,  issued  against  hit 
self  and  two  other  persons,  also  citizens  and 
residents  of  Conn.,  in  an  action  on  the  case  fc 
obtaining  certain  notes,  evidences  of  debt  anc 
other  property,  by  deceit  and  fraud,  to  tt 
plaintiff's  damage  $10,000;  that  the  plaintiff 
a  resident  of  the  State  of  N.  Y.  The  praye 
of  the  petition  is  that  the  cause  be  removed  for 
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trial  into  the  Circuit  Court  of  the  U.  S.  for  the 
Southern  District  of  N.  Y.,  pursuant  to  the 
Act  of  Congress.  1  Story,  Laws  U.  S.,  p.  57, 
sec.  12.  The  petition  together  with  a  bond  of 
le  defendant  with  two  sureties,  conditioned 

provided  by  the  Act  of  Congress,  had  been 
filed  in  the  clerk's  office  in  N.  Y. ,  on  the  23d 
lay  of  December  last.  It  appeared  by  the  af - 
idavits  now  read,  that  the  defendant  Hayes 
lid  not  indorse  his  appearance  on  the  capias, 

give  bail;  but  the  writ  was  returned  served 
ipon  him,  and  as  to  the  other  two  defendants, 
'not  found."  Hayes  had  employed  Mr.  Ter- 

as  his  attorney^  who  gave  notice  of  a  mo- 
lon  to  set  aside  the  capias ;  but  that  motion 
ras  not  made,  having  been  abandoned  by  an 
rangement  between  the  attorneys.  Terry 
jve  the  plaintiff's  attorney  a  formal  notice  of 
etainer  on  the  first  day  of  December  last,  but 
he  did  not  enter  any  appearance  for  him  in 
the  clerk's  office.  Soon  after  this  time,  Terry, 
by  stipulation,  relinquished  his  situation  as  at- 
torney for  Hayes,  and  Mr.  Goddard  was  sub- 
stituted as  his  attorney  by  a  rule  of  the  court;, 
and  he  caused  Hayes'  appearance  to  be  entered 
with  the  clerk  on  the  23d  December,  at  the 
time  of  filing  the  petition  and  bond.  The  plaint- 
iff's attorney  had,  on  the  21st  December,  served 
a  declaration  on  Terry,  but  nothing  further 
had  been  done  under  it,  Mr.  Goddard,  after 
his  substitution,  having  obtained  an  order  to 
247*]  stay  *proceedings  with  a  view  to  make 
this  motion.  An  affidavit  of  the  plaintiff's  at- 
torney was  read,  to  the  effect  that  the  plaintiff 
had  told  him  he  should  be  put  to  great  trouble 
and  expense  unless  the  cause  should  be  tried  at 
the  Rensselaer  Circuit,  or  in  the  County  of  Al- 
bany. Staples  applied  for  an  order  removing 
the  cause  to  the  Southern  District  of  N.  Y.,  ac- 
cording to  the  prayer  of  the  petition. 

Mr.  M.  T.  Reynolds,  for  plaintiff .  1.  -The 
application  comes  too  late ;  2.  The  other  de- 
fendants should  have  joined  in  the  applica- 
tion; 3.  If  the  cause  is  removed,  it  should  be 
to  the  Northern  and  not  to  the  Southern  Dis- 
trict. 

By  the  Court,  Beardsley,  J.  The  notice 
of  retainer  given  by  Mr.  Terry  as  attorney  for 
Hayes,  was  not  "  entering  his  appearance  "  in 
the  cause,  within  the  terms  or  the  meaning  of 
the  Act  of  Congress.  1  Story,  Laws  U.  S.,  57, 
sec.  12.  The  appearance  was  first  entered  by 
Mr.  Goddard  on  the  23d  of  December,  at  which 
time  the  petition  for  the  removal  of  the  cause, 
and  a  bond  with  sureties,  as  the  Act  requires, 
were  filed  with  the  clerk.  These  being  done 
at  one  and  the  same  time,  the  application  for 
the  removal  was  made  in  due  season.  Supra, 
sec.  12;  Redmond  v.  Russell,  12  Johns.,  153. 

This  is  not  an  action  on  contract,  but  was 
brought  for  an  alleged  tort;  and  although  the 
capias  was  issued  against  three  persons  as  de- 
fendants, the  action,  as  now  situated,  is,  in 
strictness,  against  Hayes  alone.  The  writ  was 
served  only  on  him,  the  others  being  returned 
not  found.  Actions  for  torts  may  be  brought 
against  all  or  any  of  the  wrong-doers,  at  the 
election  of  the  party  suing.  Here  the  plaintiff 
issued  a  writ  against  three  as  joint  tortfeasors 
but  which  was  served  on  one  of  them  only. 
Notice  of  retainer  was  given  for  that  defend- 
ant, the  others  not  having  appeared  in  any 
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form;  and  in  this  state  of  the  case,  without 
taking  any  further  steps  to  bring  the  other  de- 
fendants into  court.the  plaintiff  filed  and  served 
a  declaration  in  the  cause.  The  declaration 
not  being  amongst  the  papers,  I  know  nothing 
what  its  form  may  be;  but  in  legal  effect,  it 
must  necessarily  *be  against  the  de-  [*248 
fendant  Hayes  alone,  for  the  others  are  in  no 
sense  before  this  court,  as  defendants  to  the 
action.  In  this  posture  of  the  case,  it  must  be 
regarded  as  an  action  against  Hayes  as  sole  de- 
fendant. He  therefore  is  entitled  to  have  it 
removed  without  regard  to  those  who,  in  the 
writ,  were  named  as  co-defendants  with  him. 
The  bond  for  appearance  in  the  Circuit  Court, 
etc.,  is  in  due  form,  and  no  objection  was 
made  to  the  sufficiency  of  the  sureties.  The 
parties  are  such  as  to  authorize  a  removal 
under  the  Act  of  Congress,  and  "  the  matter 
in  dispute,"  as  is  shown  by  the  amount  claimed 
in  the  writ,  exceeds  $500.  Supra,  sec.  12;  Peo- 
ple, etc.,  v.  The  Judges  of  the  N.  Y.  C.  P.;  2 
Den.,  197;  Gordon  v.  Longest,  16  Pet.,  97. 
The  case  is  therefore  one  which  the  defendant 
has  a  right  to  have  removed  to  a  court  of 
the  U.  S. 

It  was  suggested  by  the  counsel  for  the  plaint- 
iff that  the  case  should  be  sent  to  the  Circuit 
Court  of  the  U.  S.  for  the  Northern  District  of 
N.  Y.  ,if  transferred  at  all  from  the  State  Court. 
That  might  be  done,  and  such  was  the  course 
in  the  case  of  Suydam  v.  Smith,  1  Den.,  263. 
But  that  was  on  the  ground  of  convenience, 
and  no  such  ground  is  here  shown.  The  plaint- 
iff has  not  made  any  affidavit  on  the  subject, 
and  his  attorney  only  swears  that  his  client  re- 
sides in  Troy,  and  has  assured  him,  which  said 
attorney  "  verily  believes,  that  unless  he  can 
be  enabled  to  bring  the  said  cause  to  trial  in 
Rensselaer  Co.,  or  in  Albany  Co.,  he,  the  said 
plaintiff,  will  be  subject  to  a  serious  inconven- 
ience and  increase  of  trouble  and  expense." 
This  is  very  general  in  its  terms  and  import ; 
but,  had  it  been  stated  by  the  plaintiff  himself, 
it  might,  perhaps,  have  been  deemed  sufficient. 
As  it  is  merely  what  the  attorney  says  his  client 
stated  to  him,  it  cannot  be  acted  upon,  no  rea- 
son appearing  why  the  client  himself  did  not 
make  an  affidavit  on  the  subject. 

The  cause  must  be  removed  to  the  Circuit 
Court  for  the  Southern  District  of  New  York. 

Motion  granted. 

Explained— 1  Lans.,  502. 

Cited  in-1  Hun.  706 ;  4  T.  &  C.,  400, 401, 403 : 12  How. 
Pr..  185 ;  24  How.  Pr.,  518 ;  49  How.  Pr.,  139 ;  5  Duer, 
610;  Co.  R.  N.  S.,  293,  362. 


*!N  THE  MATTER  OF  THE  AWARD  BE-  f*249 
TWEEN  THE  TRUSTEES  OP  THE  VIL- 
LAGE OF  AMSTERDAM  AND  TUNIS  J. 
VANDERVEER. 

Arbitration — Award  Must  be  Within  the  Submis- 
sion— Modification  of — Costs — Statute — Entry 
of  Judgment. 

A  submission  to  arbitration,  entered  into  pursu- 
ant to  the  statute,  with  an  agreement  that  judg- 
ment may  be  rendered  on  the  award,  but  without 

NOTE. — Arbitration  and  award  —  Requisites  of 
aicard—Void  in  part  and  good  in  part.  See  Matter 
of  Williams,  ante,  p.  194,  note,  and  notes  cited. 
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any  provision  authorizing:  the  awarding  of  costs, 
does  not  authorize  the  arbitrator  to  award  against 
one  party  the  costs  and  expenses  of  the  other. 

But  under  such  a  submission,  the  arbitrator  may 
award  the  fees  and  expenses  of  the  arbitration 
against  either  of  the  parties. 

Accordingly,  where  an  arbitrator,  under  such  a 
submission,  awarded  that  one  of  the  parties  should 
pay  to  the  other  a  certain  amount  for  his  damages, 
and  another  sum  "  for  his  costs,  charges  and  ex- 
penses, including  his  witnesses  and  counsel  f  ees.and 
twelve  dollars  for  the  fees  of  the  arbitrator ;  on  a 
motion  to  modify  the  award,  held,  that  the  sum 
awarded  for  the  costs,  charges  and  expenses  of  the 
party,should  be  stricken  out,  and  that  the  residue  of 
the  award,  including  the  allowance  of  arbitrator  s 
fees,  should  stand. 

The  expenses  of  the  arbitrator,  not  having  been 
awarded,  may  be  taxed  in  favor  of  the  prevailing 
party  on  entering  judgment.  Semble.  Per.  Beards- 
ley,  J. 

Citations-2  R.  S.,  504,  tit.  14 ;  14  Johns.,  161 ;  2 
Cow.,  651 ;  22  Wend.,  128 ;  2  T.  R.,  644 ;  Willes,  62 ;  1 
H.  BU  223 ;  1  Bos.  &  P.,  34 :  2  Chit.,  157  ;  1  Taunt.,165 ; 
1  Barn.  &  C.,  277 :  8  Mass.,  398 ;  7  Taunt.,  213 ;  1  Steph. 
N.  P.,  148 ;  Wats.  Arb.,  ch.  6 ;  Billings,  Arb.,  187  :  2 
R.  S.,  541,  sec.  1 ;  542,  sec.  11,  sub.  2 ;  543,  sec.  14 ;  643, 
sec.  37. 

MR.  N.  Hill.  Jr.,  in  behalf  of  the  Trustees 
of  the  Village  of  Amsterdam,  moved  to 
modify  and  correct  the  award  of  an  arbitrator. 
The  submission  was  between  the  Trustees  of 
one  part  and  Vanderveer  of  the  other,  and  was 
by  mutual  bonds  in  the  penalty  of  $200,  con- 
ditioned that  the  respective  parties  should  sub- 
mit to  the  decision  of  the  arbitrator  named  by 
the  parties  respectively,  "between  whom,"  it 
was  said,  "  a  controversy  exists."  The  arbi- 
trator was  to  hear  the  proofs,  etc. ,  of  and  con- 
cerning certain  demands  which  "  said  J.  Van- 
derveer claims  to  have  against  tne  Trustees  of 
the  Village  of  Amsterdam,  for  labor  done  and 
bestowed  in  making  and  repairing  roads,"  etc. 
"  and  all  taxes  or  demands  which  the  Trustees, 
etc.,  have  against  said  Vanderveer,  and  all 
matters  relative  thereto."  The  bonds  provided 
that  the  arbitrator  was  to  be  sworn  "  faithfully 
and  fairly  to  hear  and  examine  the  matters  in 
controversy  between  the  parties;  "  and  he  was 
to  make  an  award  in  writing  by  a  day  named; 
and  they  contained  an  agreement  that  judg- 
ment might  be  rendered  in  the  Supreme  Court 
on  the  award.  The  arbitrator,  within  the  time 
25O*]  limited,  made  an  award  directing  *that 
the  Trustees  should  pay  to  Vanderveer,  "for 
his  damages,  $81.41,  and  also  $45.50  for  the 
costs,  charges  and  expenses  paid  or  incurred 
by  him,  including  his  witnesses,  and  counsel 
fees,  and  $12  for  the  fees  of  the  arbitrator, 
amounting  in  all  to  $126.91,"  bya  certain  day, 
with  interest  thereon,  which  award  the  arbi- 
trator declared  to  be  "final  and  conclusive  be 
tween  the  said  parties  upon  all  the  matter  sub- 
mitted "  to  him. 

Mr.  Hill  insisted  that  the  arbitrator  had  no 
power  to  award  costs,  and  that  so  much  of  the 
award  as  attempted  to  give  costs  ought  to  be 
stricken  out.  He  cited  Candler  v.  Fuller, 
Willes,  62;  Peters  v.  Peirce,  8  Mass.,  398. 

Mr.  D.  Wright,  for  Vanderveer,  relied  on 
Kyd.  Awards,  135;  2  T.  R.,  644;  14  Johns., 
161;  2  Cow.,  638;  22  Wend.,  126. 

By  the  Court,  Beardsley,  J.  The  agree- 
ment to  arbitrate  in  this  case  was  entered  into, 
and  the  arbitration  held,  under  the  provisions 
of  the  Revised  Statutes,  the  bonds  of  submis- 
sion declaring,  in  express  terms,  that  judgment 
shall  be  rendered  in  this  court,  on  the  award 
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to  be  made  in  pursuance  of  the  submission. 
The  Statute  "Of  Arbitrations,"  2  R.  S.,  540, 
tit.  14,  introduced  a  system  of  law  on  this  sub- 
ject, in  many  respects  new,  and  which  was  in- 
tended to  be  complete  of  itself.  It  declares 
what  matters  may  be  thus  submitted  to  the 
determination  of  arbitrators,  and  the  manner 
in  which  the  submission  shall  be  made,  as  well 
as  the  mode  of  proceeding.  It  also  authorizes 
the  court  designated  in  the  instrument  of  sub- 
mission, to  vacate,  modify  or  correct  the 
award  on  various  grounds  specified  in  the  stat- 
ute; and  finally,  provision  is  made,  that  judg- 
ment, with  costs,  may  be -rendered  on  the 
award,  in  its  original  form,  or  as  modified  by 
the  court,  which  judgment  may  be  reviewed 
and  enforced  as  in  ordinary  cases. 

We  are  not  asked  to  vacate  this  award,  for 
it  was  conceded  on  the  argument  to  be  good 
as  to  the  $81.41  awarded  as  damages.  But  we 
are  desired  to  modify  and  correct  it  by  striking 
out  the  sum  of  $45.50,  allowed  to  the  prevail- 
ing party  "  for  *the  costs,  charges  and  [*25 1 
expenses  paid  or  incurred  by  him,  including 
his  witness  and  counsel  fees,  and  $12  for  the 
fees  of  the  arbitrator." 

It  will  be  observed  that  the  bonds  of  submis- 
sion do  not,  in  terms,  authorize  the  arbitrator 
to  make  any  award  in  regard  to  the  costs  and 
expenses  of  the  arbitration.  He  must  have 
taken  that  power,  if  he  had  it,  as  incident  to 
the  main  authority  to  determine  the  matters 
in  controversy.  I  am  aware,  that  this  principle 
has,  in  several  cases,  been  advanced  and  acted 
upon  by  this  court.  Strang  v.  Ferguson,  14 
Johns.,  161;  Cox  v.  Jagger,  2  Cow.,  651 ;  Nich- 
ols v.  Rens.  Co.  Mut.  Ins.  Co.,  22  Wend.,  128. 
As  aji  original  question  I  should  hardly  be  able 
to  concur  with  these  cases.  For  the  last  two, 
no  authority  was  referred  to  but  the  first  case, 
and- for  that  the  court  referred  only  to  Roe  v. 
Doe,  2  T.  R.,  644.  That  was  a  case  in  which  a 
cause  pending  in  court  was  referred  to  arbitra- 
tion by  rule  of  court,  and  the  costs  of  the  cause, 
not  of  the  arbitration,  were  awarded  without 
any  express  power  for  that  purpose.  Objection 
was  made  that  there  was  no  authority  to  award 
these  costs,  but  the  court  held  "that  the  power 
of  awarding  costs  was  necessarily  consequent 
on  the  authority  conferred  upon  the  arbitrator 
of  determining  the  cause."  This  principle  is 
undoubtedly  sound;  for  a  power  to  award  upon 
a  suit,  then  pending,  must  necessarily  confer 
upon  the  arbitrator  authority  to  direct  in  what 
manner  the  costs  of  the  suit  shall  be  paid.  But, 
although  this  is  clear  enough,  it  is  not  so 
readily  seen  that  the  principle  can  author- 
ize the  arbitrator  to  award  as  to  the  expenses 
of  the  arbitration.  These  arise  after  the  sub- 
mission has  been  made,  and  were  not  mat- 
ters in  controversy  when  the  submission  was 
entered  into.  That  the  parties  might  author- 
ize their  allowance  by  the  arbitrators,  need  not 
be  questioned ;  but  unless  the  submission  con- 
tains such  authority,  in  express  terms,!  should 
greatly  doubt  its  existence  in  any  case.  Our 
Statute  "  Of  Arbitrations"  may  authorize  an 
exception  to  this  remark,  so  far  as  regards  "the 
fees  and  expenses  of  the  arbitrators;"  but  aside 
from  the  cases  in  this  court  already  referred  to, 
I  have  not  found  any  authority  for  holding  that 
a  submission  of  matters  *in  controversy  [*25  2 
between  parties,  carries  with  it  as  an  incident, 
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power  to  award,  in  any  manner, upon  the  costs 
and  expenses  of  the  arbitration.  The  books, 
upon  this  point,  certainly  lay  down  a  different 
rule.  Candler  v.  Fuller,  Willes,  62;  Browne  v. 
Marsden,  1  H.  Bl.,  223;  Bradley  v.  Tunstow,  1 
Bos.  &  P.,  34;  Bell  v.  Belson,  2  Chit., "157; 
Grove  v.  Cox,  1  Taunt.,  165;  Firth  v.  Robinson, 
1  Barn.  &  C.,  277  ;  Peters  v.  Peirce,  8  Mass., 
398  ;  Strutt  v.  Rogers,  7  Taunt.,  213  ;  1  Steph. 
N.  P.,  148;  Wat.  Arb.,  ch.  6;  Billings,  Law 
of  Awards,  187.  But  we  need  not  pursue  this 
inquiry,  for  the  cases  in  this  court  which  have 
been  referred  to,  were,  in  strictness,  arbitra- 
tions at  common  law,and  not  like  the  one  now 
in  question,  a  submission  under  the  special  pro- 
visions of  a  statute.  By  the  1st  section  of  this 
statute,  2  R.  S.,  541,  parties  may  "  submit  to 
the  decision  of  one  or  more  arbitrators,  any 
controversy  existing  between  them,  which 
might  be  the  subject  of  an  action  at  law,  or  of 
a  suit  in  equity,  except  as  herein  otherwise  pro- 
vided; and  may,  in  such  submission, agree  that 
a  judgment  of  any  court  of  law  and  of  record, 
to  be  designated  in  such  instrument,  shall  be 
rendered  upon  the  award  made  pursuant  to 
such  submission."  This  section  is,  in  terms, 
limited  to  controversies  existing  at  the  time 
when  the  submission  is  entered  into;  and  there 
would  be  some  difficulty  in  holding  that  the 
parties  could,  where  the  submission  is  made 
under  the  statute,  authorize  the  arbitrators  to 
award  upon  the  costs  and  expenses  of  the  par- 
ties in  the  arbitration.  But  that  point  need  not 
be  passed  upon,  for  here  there  is  no  room  to 
pretend  that  these  parties  expressly  authorized 
any  such  award  to  be  made.  Under  this  sec- 
tion of  the  statute  a  submission  of  all  matters 
in  difference,  or  of  certain  matters  only,  must 
be  understood  as  limited  to  existing  controver- 
sies, and  cannot  be  construed  to  authorize  an 
award  upon  any  matter  arising  subsequently. 
Of  consequence,  an  award  in  favor  of  one 
party,  for  his  expenses  in  the  arbitration, would 
be  unauthorized,  and  could  not  be  upheld. 
But  a  subsequent  section  of  the  statute  seems, 
in  one  respect,  to  extend  the  power  of  the  arbi- 
trators beyond  what  is  indicated  in  the  1st  sec- 
253*]  tion.  By  the  14th  section  of  *the  Act, 
when  judgment  is  rendered  on  the  award, 
"The  costs  of  the  proceedings  shall  be  taxed  as 
in  suits  ;  and  if  no  provision  for  the  fees  and 
expenses  of  the  arbitrators  shall  have  been 
made  in  the  award,  the  court  shall  make  the 
same  allowance  as  provided  by  law  for  refer- 
ences; but  no  costs  shall  be  taxed  for  any  other 
services  or  expenses  prior  to  such  application." 
This  section  seems  to  assume  that  under  this 
statute  arbitrators  may  award  as  to  their  own 
"fees  and  expenses,"  although  the  section  car- 
ries with  it  a  very  strong  implication  that  they 
cannot  award  upon  any  other  fees  and  expenses 
of  the  arbitration.  And  such,  I  think,  is  the 
true  meaning  of  the  statute  ;  at  least,  such 
should  be  its -construction  where  the  parties 
have  not  expressly  authorized  an  award  as  to 
the  costs  and  expenses  of  the  parties  to  the  ar- 
bitration. The  arbitrator  here  awarded  $12 
for  his  fees,  but  he  awarded  nothing  for  his 
expenses,  as  he  might  have  done.  2  R.  S.,543, 
sec.  14;  Id,,  643,  sec.  37.  These  expenses  may, 
perhaps,  now  be  taxed,  under  the  authority  of 
these  sections,  as  both  fees  and  expenses  might 
be  if  the  award  had  been  wholly  silent  on  the 
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subject.  As  to  the  $12,  the  award  should  be 
allowed  to  stand,  but  the  residue  of  the  sum  of 
$45.50,  that  is  $33.50,  must  be  stricken  out. 
This  sum  was  allowed  on  matters  not  submit 
ted  to  the  arbitrator,  and  to  that  extent  the 
award  should  be  corrected.  2  R.  8.,  542,  sec. 
11,  sub.  2.  The  amount  of  the  award,  as  cor- 
rected, will  be  $93.41. 

Ordered  accordingly,  without  costs  to  either  party. 

Cited  in-17  How.  Pr.,  24 ;  19  Wis.,  267. 


*Ex  PARTE  MERRIAN.       [*254 

Mortgage  of  Lands  to  State — Sales  at  Different 
Times — Attoi-ney-  General  May  be  Required  to 
Sell  in  Reverse  Order — Statute. 

Where  lands  have  been  mortgaged  to  the  State  arid 
afterwards  sold  by  the  mortgagor  in  parcels  to  sev- 
eral purchasers  at  different  times,  those  who  hold 
the  earliest  conveyances  from  the  mortgagor,  upon 
filing  the  affidavit  required  by  the  Act  of  1839,  Stat., 
p.  347.  may  require  the  Attorney-General  to  sell  the 
mortgaged  premises  in  parcels,  and  in  the  reverse 
order  of  the  conveyances  from  the  mortgagor, 
though  a  party  holding  under  a  later  conveyance 
has  procured  a  separate  account  to  be  opened  re- 
specting his  parcel,  and  has  tendered  to  the  treasur- 
er the  amount  charged  thereon  in  such  account. 

Citations— 1  R.  S.,  175,  sec.  33,  et  seq.,  37.  40 ;  Laws 
1839,  p.  347. 

MOTION  for  a  mandamus,  to  be  directed  to 
the  Treasurer  and  Comptroller  of  this 
State,  requiring  the  former  to  receive  the 
amount  alleged  to  be  due  the  State  upon  cer- 
tain premises  owned  by  the  relator,  which  are 
included  in  a  mortgage  to  the  State,  and  re- 
quiring the  latter  to  execute  an  instrument  dis- 
charging such  premises  from  the  lien  of  the 
mortgage.  The  material  facts  established  by 
the  affidavit  are  as  follows  :  May  16,  1816,  S. 
Dewitt  mortgaged  to  the  People  of  the  State, 
322  acres  of  land,  part  of  lot  97  in  the  Town- 
ship of  Ulysses,  to  secure  a  loan  of  $1,200.  He 
died  in  1834;  and  his  executors,  pursuant  to  a 
power  contained  in  his  will, sold  and  conveyed 
122  acres  of  the  mortgaged  premises  to  L.  Gere, 
in  August,  1836,  and  131  acres  thereof  to  T. 
Downing,  in  May,  1837.  These  sales  were  for 
a  full  consideration,  without  any  deduction  on 
account  of  the  lien.  August  24, 1841,  Merrian, 
the  relator,  purchased  53£  acres  of  the  residue 
of  the  premises,  of  the  heirs  and  devisees  of  S. 
Dewitt,  who  conveyed  the  same  to  him,  with 
warranty.  The  remainder  of  the  premises,  15£ 
acres,  remain  unsold. 

The  principal  of  the  state  mortgage  having 
become  payable,  and  there  being  a  default  in 
the  payment  of  interest,  the  Attorney-General, 
July  23, 1846,  advertised  the  whole  of  the  mort- 
gaged premises  for  sale,  to  take  place  on  the 
21st  day  of  October  thereafter,  at  the  City  of 
Albany.  October  5,  1846,  Merrian,  pursuant 
to  1  R.  S.,  175,  sec.  33,  et  seq.,  procured  a  new 
account  to  be  opened  at  the  Comptroller's  of- 
fice, *for  the  part  of  the  mortgaged  [*255 
premises  which  he  had  purchased,  charging 
them  with  $207.53  principal,  and  $103.10  in- 
terest, as  the  proportion  of  the  mortgage  debt 
for  which  that  portion  of  the  mortgaged  prem- 
ises was  liable  ;  and  the  comptroller  executed 
a  certificate  of  the  opening  of  such  new  ac- 
count. October  20,  1846,  an  agent  of  Merrian 
went  to  the  treasurer's  office,  and  there,  in  the 
presence  of  the  deputy-comptroller,  tendered 
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the  amount  of  principal  and  interest  due  on 
the  new  account,  and  offered  to  pay  his  pro- 
portion of  the  costs  of  foreclosing,  and  de- 
manded a  discharge  of  his  portion  of  the  mort- 
gaged premises  from  the  lien  of  the  mortgage, 
pursuant  to  section  37  of  the  provisions  above 
referred  to.  The  state  officers,  under  the  ad- 
vice of  the  Attorney-General,  refused  to  re- 
ceive the  money  and  execute  the  discharge. 
Subsequently,  and  on  the  morning  of  the  day 
of  sale,  Merrian  went  to  the  Comptroller's  of- 
fice and  offered  to  pay  the  interest  on  his  part 
of  the  premises  with  a  view  of  having  it  with- 
drawn from  the  sale,  which  the  comptroller 
declined  to  receive,  intimating  that  the  rights 
of  the  parties  claiming  under  the  representa- 
tives of  Dewitt,  had  better  be  presented  to  the 
court.  October  19,  1846,  Downing  and  a  grant- 
ee of  Gere,  respectively,  delivered  to  the  At- 
torney-General affidavits  setting  forth  their  ti- 
tles to  the  respective  portions  of  the  mortgaged 
premises  owned  by  them,  indicating  such  par- 
cels with  certainty,  according  to  the  Act  of 
1839.  Stat.,  p.  347.  Merrian  was  informed  of 
these  proceedings  when  he  offered  to  pay  the 
interest  as  before  mentioned.  The  Attorney- 
General  postponed  the  sale  in  order  that  this 
application  might  be  made. 

Mr.  O.  Meads,  for  Merrian. 

Mr.  J.  A.  Collier,  contra. 

By  the  Court,  Jewett,  /.  The  relator  claims 
an  absolute  right  under  the  provisions  of  the 
Revised  Statutes,  1  R.  S.,  175,  sec.  33,  et  seq., 
to  have  his  part  of  the  mortgaged  premises 
discharged  upon  paymenl,  by  him  of  the 
25B*]  amouqt  of  the  mortgage  *debt  charged 
thereon,  in  the  separate  account.  These  pro- 
visions, in  terms,  direct  the  giving  of  such  dis- 
charge upon  payment  of  the  debt  charged 
upon  a  separate  parcel  of  the  premises  mort- 
gaged, in  respect  to  which  a  separate  account 
has  been  opened.  Sec.  37.  Before  a  new  ac- 
count is  opened  the  Comptroller  is  to  be  satis- 
fied that  the  residue  of  the  lot  is  of  sufficient 
value  to  satisfy  the  remainder  of  the  debt. 
Sec.  40.  This,  it  is  presumed,  was  done  in  this 
case. 

But  by  an  Act  passed  in  1839,  Stat.,  p.  347, 
the  grantees  of  a  mortgagor  in  a  state  mort 
gage  may,  pending  the  proceedings  to  fore- 
close, make  affidavits  of  their  respective  ti- 
tles, and  indicate  with  certainty  the  parcels  of 
the  premises  owned  by  them,  upon  which  it  is 
made  the  duty  of  the  Attorney  General,  in  the 
first  place  to  sell  any  portion  of  the  mortgaged 
premises  not  alienated  by  the  mortgagor;  and 
if  that  does  not  produce  sufficient  to  pay  the 
mortgage,  then  to  sell  the  residue  in  the  re- 
verse order  of  its  alienation  ;  thus  preserving 
the  rights  of  the  parties  according  to  princi- 
ples well  established  in  courts  of  equity. 
Under  this  statute  the  duties  of  the  public  of 
ficers  would  be  entirely  plain  were  it  not,  for 
the  separate  account  opened  at  the  instance  of 
the  relator  and  his  claims  to  an  advantage  over 
the  prior  grantees  arising  out  of  the  provisions 
of  the  Revised  Statutes  relating  to  separate  ac- 
counts. But  for  this  feature  of  the  case,  the 
Attorney-General  would  be  bound,  in  the  first 
instance,  to  §ell  the  15|  acres  unconveyed  ; 
then  the  relator's  land,  then  Downing's,  and 
lastly  that  owned  by  the  grantee  of  Gere;  ceas- 
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ing  to  sell,  of  course,  when  the  proceeds  of  the 
sale  should  be  sufficient  to  pay  the  mortgage 
debt  and  costs. 

The  principle  adopted  at  the  Comptroller's 
office  upon  an  application  for  a  separate  ac- 
count, is  to  charge  the  land  of  the  applicant 
with  such  a  proportion  of  the  debt  as  the  quan- 
tity and  value  of  his  land,  exclusive  of  build- 
ings, bear  to  the  whole  lot  mortgaged.  This 
would,  doubtless,  be  correct  in  relation  to  land 
purchased  from  the  State  and  held  under  con- 
tract, and  also  in  a  case  where  land  had  been 
mortgaged  to  the  State,  and  the  mortgagor 
had  conveyed  different  parcels  to  several  indi- 
viduals at  the  same  time,  and  it  would  be  well 
enough  where  *only  one  conveyance  [*257 
had  been  made  by  the  mortgagor,  and  the 
grantee  in  that  conveyance  should  apply  fora 
separate  account.  He  might,  however,  where 
he  had  not  assumed  the  payment  of  any  par 
of  the  mortgage  debt,  safely  rely  upon  having 
the  part  unsold  first  subjected  to  sale  on  the 
state  mortgage,  before  the  part  purchased  by 
him  was  interfered  with.  But  in  a  case  cir- 
cumstanced as  this  is,  of  several  grantees 
under  conveyances  of  different  date,  it  is  man- 
ifest that  an  apportionment,  on  the  application 
of  a  junior  grantee,  made  after  the  passage  of 
the  Act  of  1839,  which  should  limit  the  bur- 
den upon  his  parcel  to  such  an  amount  as  to 
leave  the  premises  of  prior  alienees  exposed  to 
sale,  before  the  parts  held  under  the  subse- 
quent alienation  should  be  exhausted,  though 
such  prior  alienee  had  made  the  prescribed  af- 
fidavit, would  be  illegal.  Under  the  circum- 
stances of  this  case,  the  relator  cannot  claim 
to  have  his  parcel  discharged  until  he  shall 
have  paid  the  balance  due  on  the  mortgage, 
after  first  applying  the  proceeds  of  the  sale  of 
the  loi  acres  unconveyed.  There  is  an  appar- 
ent conflict  between  the  general  provisions  of 
the  Revised  Statutes  and  the  Act  of  1839  ;  but 
taken  together,  I  do  not  see  that  they  will  ad- 
mit of  any  other  construction  than  the  one 
which  I  have  given  them.  Upon  the  construe 
tion  insisted  on  by  the  counsel  for  Merrian, 
ther  State  would  lose  the  whole  mortgage  del 
beyond  what  may  be  realized  from  the  sale  of 
the  15^  acres  and  the  amount  charged  upor 
Merrian's  parcel  in  the  separate  account ;  for 
by  the  positive  terms  of  the  Act  of  1839,  the 
requisite  affidavits  having  been  made,  the 
premises  conveyed  to  Downing  and  Gere  can- 
not be  sold,  until  after  that  of  the  relator  shs" 
have  been  sold.  It  does  not  appear  that  eithe 
Gere  or  Downing  have  opened  a  separate  ac- 
count, and  it  is  not  pretended  that  either  of 
them  agreed  with  their  grantors  to  assume  anj 
portion  of  the  mortgage  debt.  They  purchase 
without  any  reference  to  the  lien,  and  looke 
to  their  grantors  to  relieve  the  premises  fror 
that  debt.  The  motion  must  be  denied.(a) 

Motion  denied. 

(a)  Decided  in  December,  1846. 


*Ex  PARTE  ISAAC  SHUMWAY.  [*258 

Redemption    of  Lands — Affidavit — Who    May 
Make — Statute. 

The  attorney  of  record,  as  such,  is  not  authorized 
in  a  proceeding:  to  acquire  the  interest  of  the  pur- 
chaser under  the  statute  respecting  the  redemption 
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of  lands  to  make  the  affidavit  of  the  amount  due  on 
the  judgment.  It  must  be  sworn  to  by  the  credit- 
or, or  by  the  attorney  or  agent  employed  in  mak- 
ing the  purchase  under  the  statute. 

It  is  not  sufficient  ip  the  affidavit  to  name  the  de- 
ponent as  the  attorney  or  agent  of  the  creditor.  It 
must  be  expressly  sworn  to. 

Citations— 2  R.  S.,  363,  sec.  24,  373;  sec.  6,  sub.  3 :  8 
Johns.,  381 : 10  Johns.,  220 ;  7  Cow.,  739 ;  21  Wend.,  362; 
3  Hill,  552 ;  7  Hill,  177.  _ 

T)  EDEMPTION  of  lands.  On  the  first  day 
J\i  of  August,  1845,  the  sheriff  of  Columbia 
Co.,  by  his  deputy,  sold  certain  lands  belong- 
ing to  Philo  G.  Shumway,  by  virtue  of  two 
judgments  and  executions  against  him,  to  John 
H.  Mesick.  Within  the  time  allowed  to  judg- 
ment creditors  to  acquire  the  right  of  the  pur- 
chaser, Martin  Van  Dusen,  as  the  attorney  of 
Isaac  Shumway,  paid  to  the  sheriff  the  amount 
of  the  bid  of  Mesick,  with  interest  thereon, 
and  delivered  to  him  certified  copies  of  the 
docket  of  a  judgment  in  favor  of  I.  Shumway, 
from  a  clerk's  office  of  this  court  and  from  the 
clerk  of  the  County  of  Columbia,  where  the 
judgment  had  been  docketed  pursuant  to  the 
Act  of  1840.  From  these  copies  of  the  docket 
it  appeared  that  M.  Van  Dusen  was  the  plaint- 
iff's attorney  in  the  judgment.  Van  Dusen, 
on  behalf  of  I.  Shumway,  at  the  same  time  de- 
livered to  the  sheriff  his  own  affidavit  stating 
the  sum  due  on  the  judgment  at  the  time  of 
claiming  the  right  to  redeem.  After  the  title 
of  the  suit,  this  affidavit  commenced  as  fol- 
lows: "Columbia  County,  ss.  Martin  Van  Du- 
sen, the  attorney  of  the  above  named  plaintiff, 
being  duly  sworn,  saith." 

The  sheriff  conveyed  the  premises  to  Mesick, 
as  purchaser. 

Mr.  H.  Hogeboom,  on  behalf  of  Isaac 
Shumway.  moved  for  a  mandamus  to  compel 
the  sheriff  to  execute  a  deed  to  him  as  a  pur- 
chaser from  Mesick. 

Messrs.  K.  Miller,  and  P.  W.  Bishop, 
contra,  insisted  that  the  affidavit  of  the  amount 
due  was  defective,  for  not  having  been  made 
259*]  *by  the  "creditor  or  by  his  attorney  or 
agent."  2  R.  S.,  373,  sec.  60. 

By  the  Court,  Jewett, «/.  The  purchase  by 
Shumway  of  the  title  of  the  purchaser  at  the 
sheriff 's  sale  was  duly  made,  provided  the  af- 
fidavit of  the  true  amount  due  on  Shumway's 
judgment  was  sufficient.  This  is  required  to 
be  made  by  the  creditor  or  by  his  attorney  or 
agent.  2  R.  S.,  373,  sec.  6,  sub.  3:  The  objec- 
tion that  the  fact  of  Van  Dusen  being  the  at- 
torney is  not  directly  sworn  to,  is  answered  by 
the  suggestion  that  his  name  appeared  as 
plaintiff's  attorney  in  the  copies  of  the  docket. 
But  I  am  of  opinion  that  the  attorney  for  the 
plaintiff  on  the  record  cannot,  by  virtue  of  that 
character  alone,  make  the  affidavit.  The  words 
"attorney"  or  "agent"  appear  to  have  been 
used  by  the  Legislature  as  synonymous,  and 
were  intended  to  designate  the  person  em- 
ployed by  the  creditor  in  the  business  of  mak- 
ing the  redemption.  The  authority  of  the  at- 
torney in  the  suit  generally  expires  with  the 
perfecting  of  judgment,  although  he  has  cer- 
tain powers  which  may  be  exercised  after  that 
event,  such  as  issuing  execution,  receiving  pay- 
ment and  acknowledging  satisfaction.  Jackson 
v.  Bartlett,  8  Johns.,  361;  Kellogg  v.  Gilbert,  10 
Id.,  220;  Gorham  v.  Gale,  7  Cow.,  739;  Simon- 
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ton  v.  Barrell,  21  Wend. ,362;  Corning  v.  South- 
land, 8  Hill,  552;  2  R.  S.,  362,  sec.  24.  Van 
Dusen  being  unauthorized  under  his  retainer 
in  the  suit  in  which  the  judgment  was  recov- 
ered to  make  the  affidavit,  it  was  essential  that 
his  character  as  the  attorney  of  the  creditor  in 
the  special  proceeding  should  be  directly  sworn 
to  in  the  affidavit.  It  was  so  held  where  the 
affidavit  was  made  by  one  claiming  to  be  the 
agent  of  the  creditor.  Ex  parte  Bank  of  Mon- 
roe, 7  Hill,  177.  In  that  case  as  in  the  present, 
he  was  named  as  the  agent,  but  this  was  held 
to  be  merely  descriptio  persona.  The  principle 
there  decided  must  govern  this  case;  and  the 
motion  for  a  mandamus  must,  consequently.be 
denied* 
Motion  denied. (a) 

Questioned— 2  N.  Y.,  497. 

Cited  in-81  N.  Y.,  7 ;  10  Barb..  172 ;  23  Barb.,  601 ; 
26  Barb.,  87. 

(a)  This  motion  was  decided  in  December,  1846. 


*THE  PEOPLE,  ex  rd.  POST,  Super-  [*26O 
visor  of  the  Town  of  SENECA, 

v. 

THE  BOARD  OF  SUPERVISORS  OF  THE 
COUNTY  OF  ONTARIO. 

Act  to  Reduce   Town  and   County  Expenses — 
Fees — When  a  Charge  Upon  the  Town. 

By  the  Act  "to  Reduce  Town  and  County  Ex- 
penses," etc..  Stat.  1845,  p.  188,  sec.  26,  the  fees  of 
magistrates  and  other  officers,  in  proceedings  for  of- 
fenses below  the  grade  of  felonies,  are  a  charare  upon 
the  town  where  the  offense  was  committed,  though 
the  accused  was  imprisoned,  or  gave  bail  with  a  view 
to  a  trial  in  the  Oyer  and  Terminer  or  General  Ses- 
sions, unless  a  trial  in  one  of  these  courts  actually 
takes  place. 

If  a  trial  is  had  in  either  of  these  courts ,  then  all 
such  fees  are  a  county  charge,  though  the  proceed- 
ings were  commenced  before  a  magistrate. 

The  words"criminal  proceedings,"  in  the  26th  sec- 
tion of  that  Act,  embrace  proceedings  against  beg- 
gars and  vagrants ;  to  prevent  the  commission  of 
crimes ;  against  disorderly  persons :  and  search  war- 
rants and  proceedings  thereon.  In  these  cases  the 
fees  of  the  officers  concerned  in  the  proceedings 
are  a  charge  against  the  town. 

In  all  cases  where  the  expenses  of  the  proceed- 
ings are  a  charge  upon  the  town,  the  fines  which 
may  be  imposed  and  collected  belong  to  the  town. 

Citations— Laws  1845.  p.  188,  sec.  26 ;  1  R.  S.,  632, 
tit.  II.;  638,  tit.  V.;  2  R.  S.,  703,  tit.  I.;  746,  sees.  25-28. 

MESSRS.  E.  Fitch  Smith  and  J.  C.  Spen- 
cer, on  behalf  of  the  Town  of  Seneca, 
moved  fora  mandamus  to  the  Board  of  Super 
visors  of  the  County  of  Ontario,  to  correct  its 
proceedings  in  relation  to  certain  expenses 
which  had  been  charged  upon  the 'Town  of 
Seneca.  The  case  is  sufficiently  stated  in  the 
opinion  of  the  court.  , 

Mr.  N.  Hill,  Jr..  for  the  Board  of  Super- 
visors. 

By  the  Court,  Bronson,  Ch  J.  The  Board 
of  Supervisors  of  the  County  of  Ontario,  at  its 
late  meeting,  assessed  and  charged  upon  the 
Town  of  Seneca  several  sums  of  money  for  the 
fees  and  accounts  of  magistrates  and  other  of- 
ficers in  criminal  cases,  which  it  is  insisted 
were  not  proper  town  charges;  and  a  motion  is 
now  made  on  behalf  of  the  town  for  a  manda- 
mus to  the  Board  of  Supervisors  to  correct  its 
proceedings. 
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The  whole  controversy  arises  upon  the  26th 
section  of  the  Act  of  1845  to  reduce  town  and 
county  expenses.  Stat.  1845,  p.  188.  We  have 
considered  the  several  questions  which  the 
261*]*case  presents,  and  arrived  at  the  con- 
clusions which  will  be  briefly  stated;  but  with- 
out having  found  time  to  write  out  the  reasons 
for  our  judgment. 

I.  The  "fees  and  accounts  of  magistrates 
and  other  officers  for  criminal  proceedings"  of 
every  kind,  are  a  charge  upon  the  town  where 
the  offense  was  committed,  except  in  the  fol- 
lowing'cases: 

1.  Where  the  proceedings  are  not  had  with- 
in the  county  in  which  the  offense  was  com- 
mitted. 

2.  Where  the  proceedings  are  for  felonies; 
and 

3.  "Where  the  proceedings  or  trial  for  the 
offense  shall  be  had  before  any  Court  of  Oyer 
and  Terminer  or    General    Sessions  of    the 
Peace." 

The  last  exception  includes  all  cases  where 
the  proceedings  against  the  offender  are  com- 
menced in  the  Oyer  and  Terminer  or  General 
Sessions;  and  all  cases  where  a  trial  for  theof- 
fense  is  had  in  either  of  those  courts,  wherever 
the  proceedings  may  have  been  commenced. 

When  the  offense  is  below  the  degree  of  fel- 
ony, and  the  proceedings  are  commenced  be- 
fore a  magistrate,  and  the  offender  is  either 
committed  for  trial  or  gives  bail  to  appear  and 
take  his  trial  in  the.  Oyer  and  Terminer  or 
General  Sessions,  the  case  is  not  within  the 
third  exception,  unless  there  is  afterwards  a 
trial  of  the  offender  in  one  of  those  courts. 
But  if  there  be  such  a  trial,  the  case  then  comes 
within  the  exception. 

II.  The  words  "criminal  proceedings,"  as 
used  in  the  26th  section  of  this  statute,  include 
among  other  things,  each  and  all  of  the  follow- 
ing cases: 

1.  Proceedings  against  beggars  and  vagrants. 
1  R.  S.,632,  tit.  II. 

2.  Proceedings  to  prevent  the  commission  of 
crimes.  2  R.  S.,  703,  tit.  I. 

3.  Proceedings  against  disorderly  persons. 
1  R.  S.,  638,  tit,  V. 

4.  Search  warrants,  and  proceedings  there- 
on. 2R.  S.,  746,  sees.  25-28. 

III.  In  all  cases  where  the  expenses  of  the 
262*]  proceedings  are  a  *charge  upon  the 
town,  the  fines  which  may  be  imposed  and  col- 
lected belong  to  the  town. 

As  the  Board  did  not  in  all  respects  act  in 
accordance  with  the  results  at  which  we  have 
arrived,  a  mandamus  is  ordered. 

Motion  granted. 

Cited  in— 17  Hun,  492  ;  11  N.  W.  Rep.,  848. 


CLARKE  v.  DUNHAM. 

It  is  not  irregular  to  sue  and  recover  a  judgment 
against  one  who  has  been  found  by  inquisition  to 
be  a  lunatic  or  an  habitual  drunkard. 

Citation— 19  Wend.,  649. 

THE  defendant  was  found  to  be  an  habitual 
drunkard  in  February,  1845,  and  a  corn- 


son  and  estate.  The  plaintiff  afterwards  com- 
menced this  action  of  assumpsit  by  the  filing 
568 


and  service  of  a  declaration,  obtained  judg- 
ment by  default,  and  issued  execution. 

Mr.  D.  Bin-well,  on  behalf  of  the  commit- 
tee, moved  to  set  aside  the  judgment  and  sub- 
sequent proceedings  for  irregularity.  He  cited 
2  Paige,  422;  3  Id.,  199;  5 Id.,  489;  Shelf.  Lun., 
424. 

Mr.J.H.Collier,contra,  cited  19  Wend.,  649. 

By  the  Court,  Bronson,  Ch.  J.  We  do  not 
think  the  proceedings  irregular.  The  commit- 
tee should  apply  to  the  Court  of  Chancery. 
Robertson  v.  Lain,  19  Wend.,  649. 

Motion  denied. 

Cited  in— 5  How.  Pr..  110 ;  8  How.  Pr.,  430  ;  19  How, 
Pr.,  142 ;  11  Abb.  Pr.,  254 ;  9  Bos.,  671 ;  31  N.  J.  L.,  243 ; 
33  Me.,  126 ;  54  Am.  Dec.,  619. 


*FANNING  v.  FARLEY.     [*263 
Ejectment — Pleading — Amendment. 

In  ejectment,  the  plaintiff  omitted  to  state  in  his 
declaration  what  title  he  claimed,  and  on  the  trial 
the  defendant  objected  to  his  proving-  a  title  in  fee ; 
but  the  circuit  judge,  overruled  the  objection,  and 
the  plaintiff  had  a  verdict  for  an  estate  in  fee,  and 
then  moved  the  court  to  amend  the  declaration ; 
held,  that  the  amendment  should  be  allowed  upon 
payment  of  the  costs  of  opposing  the  motion ;  the 
verdict  to  stand. 

IN  ejectment,  the  declaration  omitted  to  state 
what  interest,  whether  a  fee  or  a  lesser  es- 
tate, the  plaintiff  claimed  in  the  premises.  2 
R.  S.,  304,  sec.  10.  But  the  defendant  knew 
before  the  trial  that  the  plaintiff  claimed  an  es- 
tate in  fee.  On  the  trial  the  plaintiff  proved 
a  title  in  fee,  and  the  jury  found  in  his  favor 
that  he  was  entitled  to  an  estate  in  fee  in  the 
premises.  The  defendant  objected  to  evidence 
showing  a  title  in  fee,  because  no  such  claim 
was  made  in  the  declaration;  but  the  judge 
overruled  the  objection,  and  the  defendant  ex- 
cepted.  A  bill  of  exceptions  had  been  settled. 

Mr.  D.  Tillinghast  now  moved  that  the 
plaintiff  have  leave  to  amend  the  declaration 
by  stating  therein  that  the  plaintiff  claims  an 
estate  in  fee  in  the  premises.  He  cited  11 
Wend.,  53;  6  Cow.,  590;  2  R.  S.,  425,  sec.  7, 
sub.  9;  17  Wend.,  80;  12 Id.,  170;  1  Hill,  129; 
2  Id.,  126;  1  Cow.,  131;  6  Wend.,  668. 

Mr.  N.  Hill,  Jr.,  for  defendant.  No  case 
has  gone  far  enough  to  allow  this  amendment. 
If  allowed,  it  should  be  on  payment  of  all  costs 
since  the  declaration,  and  granting  anew  trial. 

By  the  Court,  Bronson,  Ch.  J.  We  think 
'the  amendment  should  be  allowed  on  payment 
of  the  costs  of  opposing  the  motion,  and  with- 
out granting  a  new  trial. 

Ordered  accordingly. 


*MORE  ET  AL.  [< 

HOWL  AND  ET  AL. 

Usury — Bona  Fide  Sale  of  Credit. 

The  bonaflde  sale  of  one's  credit,  by  way  of  guar- 
anty, or  by  making  a  note  for  another's  accommo- 
dation, though  for  a  compensation  exceeding  seven 


NOTE.— Usury— Sale  of  credit. 

A  man  may  sell  his  credit  at  any  price  the  same  as 
any  other  property  without  violation  of  the  usury 
law,  unless  such  sale  is  intended  merely  as  a  devise 
to  evade  the  law.  See  Barber  v.  Ketchum,  7  Hill, 
444,  note. 
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percent.,  is  not  usurious,  if  the  transaction  be  un- 
connected with  a  loan  between  the  parties.  Per  Cu- 
riam.  Beardsley,  J.*  dissenting. 

Citations— 4  Hill,  211,  224, 236, 258. 472 ;  13  Johns.,40 ; 
16  Johns..  367 ;  19  Johns.,  160 ;  8  Conn.,  519. 

THE  defendants,  who  were  foreign  fruit 
dealers,  in  the  City  of  N.  Y.,  and  had 
commenced  business  upon  a  small  cash  capital, 
applied  to  the  plaintiffs  in  October,  1844,  and 
stated  that  not  having  an  established  credit  in 
the  market,  they  could  transact  business  much 
more  advantageously,  by  having  upon  the  pa- 
per which  they  should  have  occasion  to  issue, 
the  name  of  some  mercantile  firm  in  good  and 
established  credit  in  the  City  of  N.  Y. ;  and 
that  it  would  also  be  desirable  to  the  defend- 
ants in  some  of  their  anticipated  commercial 
transactions  to  have  a  credit  opened  for  them 
with  some  wholesale  vendors  of  goods  in  their 
line  of  business;  such  credit  to  be  guarantied 
to  the  satisfaction  of  such  vendors;  and  the  de- 
fendants proposed  that  the  plaintiffs  should 
become  such  guarantors  at  a  reasonable  com- 
mission for  the  trouble  and  risk  attendant 
upon  the  same;  stating  that  when  at  any  time 
obtaining  any  guaranty  of  their  commercial  pa- 
per from  the  plaintiffs,  the  defendants  would 
place  in  their  hands  the  commercial  paper  of 
the  country  customers  of  the  defendants,  to  be 
collected  by  the  plaintiffs.  Other  modes  of  se- 
curing the  plaintiffs  were  also  mentioned.  The 
plaintiffs  assented  to  the  proposition,  it  being 
expressly  agreed  between  the  parties,  that  the 
plaintiffs  were  not  to  lend  or  advance  any 
money,  or  make  any  payments  for  the  defend- 
ants, but  only  to  guaranty  to  those  who  might 
give  credit  to  the  defendants,  the  payment  of 
such  debts  as  the  defendants  might  contract 
on  the  credit  of  the  plaintiffs.  The  defendants 
were  to  provide  the  money  to  pay,  at  maturity, 
all  the  credits,  guarantied  by  the  plaintiffs;  and 
as  a  compensation  or  commission,  for  the  use 
of  their  credit  as  aforesaid,  and  their  trouble 
in  respect  to  the  business,  the  plaintiffs  were 
265*]  to  be  *allowed  and  paid  2|  per  cent, 
on  every  sum  guarantied  for  the  term  of  four 
months.  The  defendants  also  stated,  that  the 
mode  of  transacting  the  business  of  guaranty- 
ing their  paper  most  beneficial  to  them  was, 
that  the  plaintiffs,  instead  of  indorsing  the  de- 
fendants' paper.shouldhaDd  to  the  defendants, 
for  use  in  their  business,  ttie  negotiable  prom- 
issory notes  of  the  plaintiffs,  payable  to  the  de- 
fendants; and  that  the  defendants  would  al- 
ways, at  the  time  of  obtaining  any  such  note, 
place  in  the  hands  of  the  plaintiffs  the  memo- 
randum note  of  the  defendants,  or  some  com- 
mercial paper  maturing  at  or  before  the  day  on 
which  the  plaintiffs'  notes  would  come  to  ma- 
turity; it  being  understood  that  the  notes  or 
paper  given  to  the  plaintiffs,  when  the  defend- 
ants' names  were  on  them,  should  not  be  used 
by  the  plaintiffs;  and  they  never  were  used. 
No  loan  or  advance,  by  the  plaintiffs  to  the 
defendants,  was  ever  agreed  upon  or  contem- 
plated between  the  parties. 

Under  this  arrangement  the  plaintiffs  re- 
ceived from  the  defendants,  from  time  to  time, 
the  business  paper  of  their  country  customers 
and  memorandum  notes  made  by  the  defend- 
ants themselves,  and  delivered  to  the  defend- 
ants the  negotiable  promissory  notes  of  the 
plaintiffs,  payable  in  four  months,  for  which 
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the  plaintiffs  were  allowed  a  commission  of 
two  and  a  half  per  cent.  In  August,  1846,  the 
defendants  gave  the  plaintiffs  a  bond  and  war- 
rant of  attorney,  to  secure  the  payment  of 
$14,000,  on  account  of  the  liabilities  which  the 
plaintiffs  had  contracted  for  the  defendants  ; 
and  the  plaintiffs  entered  up  judgment  and  is- 
sued execution  in  December  following.  The 
defendants  moved  the  circuit  judge  of  the  first 
circuit  to  set  aside  the  judgment,  on  the  ground 
that  the  transaction  was  usurious;  but  the  cir- 
cuit judge  denied  the  motion,  and  assigned  his 
reasons,  as  follows: 

Edmonds.  0.  J.  The  question  in  this  case 
is  simply  this,  whether  these  transactions  were 
a  loan  by  the  plaintiffs  of  money,  goods,  or 
things  in  action,  within  the  statute?  If  they 
were,  the  bond  and  warrant  of  attorney  were 
void,  and  the  judgment  and  execution  must  be 
set  aside. 

*I  am  unable  to  perceive  why  the  [*266 
principle  laid  down  by  Ch.  J.  Nelson,  in  Ketch- 
urn  v.  Barber,  4  Hill,  224,  does  not  govern  this 
case.  In  that  case  Ketchum  received  2-fc  per 
cent,  for  guarantying  the  note  theu  in  ques- 
tion; and  the  Chief  Justice  said  that  was  not  a 
loan.  In  his  view,  it  was  a  mere  sale  of  the 
guaranty  .of  his  firm;  and  after  stating  that  the 
question  was  whether  a  bona  fide  sale  of  one's 
credit  or  security  for  the  use  and  benefit  of  an- 
other, unconnected  with  a  loan,  was,  per  se, 
usurious,  he  held  that  it  was  not.  Cowen,  J., 
delivered  a  dissenting  opinion,  in  which  he 
argued  strenuously,  as  he  has  in  several  oth- 
er cases  in  that  same  volume,  in  favor  of  ap- 
plying the  usury  laws  to  such  transactions. 
Bronson,  J.,  concurred  in  the  result,  with  the 
Chief  Justice,  though  for  different  reasons.  If 
it  might  be  questioned  how  far  that  case  did 
establish  the  point  that  a  sale  of  credit  or  se- 
curity is  not  within  the  usury  laws,  in  the  sub- 
sequent case  of  Seymour  v.  Strong,  4  Hill,  258, 
Cowen,  «/.,  in  delivering  the  opinion  of  the 
court,  speaks  of  the  case  of  Ketchumv.  Barber 
as  having  settled  the  principle  that  a  sale  of 
credit  at  a  usurious  rate  is  not  within  the  stat- 
ute. 

The  sale  by  the  plaintiffs  of  their  guaranty- 
in  this  case,  was  not,  therefore,  per  se,  usuri- 
ous. Such  a  sale  may  be  used,  however,  as  a 
cover  for  an  usurious  loan,  and  whenever  that 
is  the  case,  the  law  will  undoubtedly  apply. 
In  the  cases  of  Dunham  v.  Dey,  13  Johns.,  40, 
audDunftam  v.  Gould,  16 Id.,  367,  it  was  found 
by  the  jury  that  the  transaction  was,  in  fact,  a 
loan,  and  the  exchange  of  notes  merely  a  cover. 
If  a  jury  had  so  found  in  this  case,  the  result 
must  necessarily  have  been  the  same.  But  on 
the  other  hand,  if  the  transactions  involved  in 
this  judgment  are  merely  a  sale  of  credit  for 
the  benefit  of  the  defendants,  then  they  are  to 
be  regarded  as  unexceptionable  under  the  usu- 
ry laws.  Hence,  the  only  question  remaining 
for  our  consideration  is,  the  question  of  fact  as 
to  the  light  in  which  the  dealings  between  these 
parties  are  justly  to  be  regarded. 

To  determine  whether  these  were  loans,  it 
is  barely  necessary  to  inquire,  of  whom  did 
the  defendants  obtain  the  money  *the  [*2O7 
procurement  of  which  was  their  great  object 
in  entering  into  the  arrangement?  Never  of 
the  plaintiffs,  but  always  of  some  person  of 
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•whom  they  borrowed  the  money  on  the  strength 
of  the  plaintiffs'  credit  and  guaranty.  The 
plaintiffs  were  not  to  advance  any  money;  but 
by  the  contract  it  was  stipulated  that  they 
were  not,  and  that  the  defendants  were  to  take 
up  the  bills  as  they  fell  due;  and  the  only  con- 
tingency on  which  the  plaintiffs  were  to  ad- 
vance any  money,  was  in  the  event  of  the  bills 
being  dishonored;  and  then  they  were  to  pay, 
not  in  pursuance  of  an  agreement  to  loan  mon- 
ey to  the  defendants,  but  on  their  contract  of 
guaranty.  They  were  to  pay,  not  to  the  de- 
fendants, but  to  those  of  whom  the  defendants 
had  borrowed  it;  and  though  all  the  money 
which  the  defendants  obtained  under  the  ar- 
rangement was  obtained  by  loans,  not  a  dollar 
of  it  was  obtained  of  the  plaintiffs.  I  do  not 
see,  then  how  it  can  be  said,  that  the  plaintiffs 
have  loaned  to  the  defendants  any  money. 
They  have  merely  supplied  the  defendants 
with  such  a  guaranty  that  they  could,  and  did, 
obtain  loans  of  somebody  else.  This  was  held 
in  Ketchumv.  Barber,&nd  in  Seymour  v.  Strong, 
to  be  legal. 

The  transaction  does  not  purport  to  be  a 
loan.  It  is  a  contract  for  compensation  for  the 
trouble  and  inconvenience  of  raising  money  to 
meet  the  debt  of  another.  That  such  compen- 
sation may  be  stipulated  for  and  received, with- 
out subjecting  the  party  to  the  imputation  of 
usury,  was  decided  in  Trotter  v.  Curtis,  19 
Johns. ,  160,  and  in  De  Forest  v.  Strong,  8  Conn., 
519;  see,  also,  Suydamv.Westfall,  4  Hill,  211, 
224.  This  motion  must,  therefore,  be  denied. 

Mr.  S.  Sherwood,  for  defendants,  now 
made  the  same  motion  here,  by  way  of  appeal 
from  the  decision  of  the  circuit  judge. 

Mr.  C.  O'Conor,  for  plaintiffs,  opposed 
the  motion.  The  following  cases  were  cited. 
Dunham  v.  Ley,  18  Johns.,  40;  Dunham  v. 
Gould,  16  Id.,  367;  Fanning  v.  Dunham,  5 
Johns.  Ch.,  122;  Ketchum  v.  Barber,  4  Hill, 
268*]  224,  (a);  Seymour*?.  Strong,  Id.,  255; 
Suydam  v.  West/all,  Id.,  221;  Trotter  v.  Curtis, 
19  Johns.,  160. 

By  the  Court,  Bronson,  Ch.  J.  The  plaint- 
iffs sold  their  guaranty  or  credit  to  the  defend- 
ants, for  a  commission  of  2|  per  cent,  on 
securities  payable  in  four  months.  The  rate  of 
compensation  is  a  matter  of  no  legal  impor- 
tance; for  if  the  plaintiffs  had  a  right  to  charge 
anything,  they  might  charge  whatever  sum  the 
defendants  would  agree  to  pay.  There  was  no 
negotiation;  nor  agreement,  for  or  about  a  loan; 
nor  was  any  loan  ever  made.  It  was  a  sale  of 
credit,  and  nothing  more.  The  defendants  may 
have  made  a  bad  bargain ;  but  there  was  no 
usury  in  the  case.  Ketchum  v.  Barber,  4  Hill, 
224.  It  is  easy  enough  to  call  the  transaction 
a  loan;  but  that  is  only  giving  it  a  wrong  name 
for  the  purpose  of  bringing  the  case  within  the 
Statute  of  Usury.  That,  like  every  other  stat- 
ute, ought  to  be  rigidly  enforced,  whatever 
may  be  thought  of  its  policy;  but  we  cannot 
make  it  a  universal  remedy  for  bad  bargains 
without  usurping  the  power  of  legislation.  As 
the  law  now  stands,  a  man  has  as  good  a  right 
to  sell  his  credit  as  he  has  to  sell  his  goods  or 
his  lands;  and  if  he  deal  fairly,  he  may  take 
as  large  a  price  as  he  can  get  for  either  of 
them. 

(a)  7  Hill,  444,  S.  C.  in  error. 
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This  may  be  a  fit  occasion  to  say,  that  I  have 
either  been  misreported  in  Ketchum  v.  Barber, 
4  Hill,  236,  or  else  I  was  very  unfortunate  in 
expressing  my  meaning.  There  was  room  for 
a  question  in  that  case  whether  the  referee  had 
drawn  the  proper  conclusions  of  fact  from  the 
evidence  which  was  laid  before  him;  and  that 
was  the  only  doubt  I  ever  felt  about  the  case. 
And  in  my  judgment,  he  did  not  go  so  far  in 
holding  that  there  was  a  sale,  and  no  loan,  as 
the  Court  of  Errors  did  in  holding  the  same 
thing,  though  about  a  different  transaction,  in 
Rapelye  v.  Anderson,  4  Hill,  472.  If  the  referee 
in  Ketchum  v.  Barber,  was  right  in  finding  that 
the  first  transaction  was  the  sale  of  indorse- 
ments, and  that  there  was  no  loan,  he  was 
clearly  right  in  holding  that  there  was  no  usury. 

*In  the  case  now  before  us  I  can  see[*269 
nothing  like  usury,  and  in  that  opinion  my 
brother  Jewett  concurs. 

Beardsley,  J. ,  dissented.  • 

Motion  denied. 

Affirming— Edm.,  371. 
Reviewed— 4  Bos.,  333. 
Cited  in-3  N.  Y.,  357  ;  21 N.  Y.,  534  ;  31  N.  Y.,  617  :  5 
Barb.,  (558 ;  21  How.  Pr.,  405. 


THAYER  ET  AL.,  Overseers  of  the  Poor  of 
the  Town  of  OTSEGO, 

«. 
LEWIS. 

Excise  Law — Prosecutions  for  Penalties  by  T1iir~ 
Persons,  on  Default  of  Overseers  of  Poor — 
Substitution  of  Successors — Practice — Security. 

"Where  a  statute  authorized  any  person  to  proscut 
for  penalties  against  the  excise  law,  in  the  name  of 
the  Overseers  of  the  Poor,  where  those  officers  hs  " 
neglected  for  ten  days  to  prosecute,  upon  givir . 
them  security  for  costs,  Stat.,  1845,  p.  322  :  the  de 
fendant  in  such  a  suit  cannot  object  that  it  is  pr< 
ecuted  without  the  consent  of  the  Overseers,  nor 
that  ten  days  had  not  elapsed  when  it  was  com- 
menced, nor  that  sufficient  security  had  not  beer 
given. 

The  indorsement  required  upon  process  by  whicl 
penal  actions  are  -commenced  need  not  be  made 
upon  the  declaration  where  the  suit  is  commenced 
by  the  filing  and  service  of  a  declaration. 

Where  a  suit  is  commenced  in  the  name  of  the 
Overseers  of  a  town,  on  the  default  of  the  Over 
seers  themselves  to  prosecute,  and  the  plaintiffs' 
term  of  office  expires  pending  the  suit,  the  statut 
requiring  their  successors  to  be  substituted,  doe 
not  authorize  such  substitution  on  the  motion  of 
the  private  person  who  instituted  the  suit,  agains 
the  wishes  of  the  newly  chosen  Overseers. 

And  where  one  of  the  new  Overseers  consente 
and  the  other  declined,  the  court  would  not  mal 
any  order. 

The  substitution  will  be  ordered  on  the  applicatioc 
of  the  defendant  in  the  suit,  though  he  be  one  of  the 
newly  elected  Overseers  whose  names  are  to  be  used. 

The  form  of  the  security,  the  number  of  sureties, 
and  their  justification,  where  a  suit  is  prosecuted  by 
a  third  person  in  the  name  of  the  Overseers  of  the 
Poor,  stated.  Per  Bronson,  Cli.  J. 

Where  proper  security  has  not  been  given,  the 
Overseers  of  the  Poor  may  move  to  set  aside  the 
proceedings. 

Citations— 1  R.  S.,  179,  sec.  1 ;  681,  sec.  19 :  Laws 
1845,  p.  323,  sec.  7 ;  2  R.  S.,  388,  sec.  14 :  474,  sec.  100; 
481,  sees.  3,  7 ;  2  Hill,  385 ;  20  Wend.,  681 ;  2  Str.,  828  : 
19  Wend.,  50. 

IN  this  and  several  cases  between  other  par- 
ties, arising  under  the  Excise  Law  of  1845, 
Stat.  1845,  p.  322,  motions  were  made,  some 
by  the  defendants,  and  others  by  the  Overseers 
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of  the  Poor,  all  of  which  were  considered  and 
disposed  of  at  one  time.  The  facts  in  relation 
to  the  points  decided  are  sufficiently  stated  in 
the  opinion  of  the  court. 
2  7  O*l  *The  counsel  who  moved  were  Messrs. 
J.  Holmes,  R.  W.  Peckham,  A.  D.  Rob- 
inson, D.  Wright,  J.  A.  Collier,  D. 
Burwell  and  N.  Hill,  Jr. 

Motions  were  opposed  by  Messrs.  A.  B. 
Olin,  F.  H.  Hastings,  A.  Taber,  P.  Cag- 
ger  and  J.  A.  Collier. 

By  the  Court,  Bronson,  Ch.  J.  We  have  a 
number  of  motions  in  suits  which  have  been 
commenced  by  third  persons  in  the  name  of 
the  Overseers  of  the  Poor,  under  the  7th  sec- 
tion of  the  Excise  Law  of  1845,  which  will  all 
be  considered  and  disposed  of  together.  Some 
of  the  motions  are  made  by  the  defendants, 
and  some  by  the  Overseers  of  the  Poor. 

The  penalties  imposed  by  the  Revised  Stat- 
utes for  selling  spirituous  liquors  without  a  15- 
ceuse,  are  to  be  sued  for  by  the  Overseers  of 
the  Poor  of  the  town  where  the  offense  is  com- 
mitted. 1  R.  S.,  681,  sec.  19.  But  if  they  neg- 
lect for  ten  days  to  prosecute  for  any  such 
penalty,  any  other  person  may  prosecute  there- 
for in  the  names  of  such  officers,  by  giving  se- 
curity for  the  payment  of  all  costs  if  he  shall 
fail  to  recover  judgment.  Stat.  1845,  p.  323, 
sec.  7.  It  does  not  lie  with  the  defendant  to 
object,  by  motion  or  otherwise,  that  the  suit  is 
prosecuted  by  a  third  person  in  the  names  of 
the  Overseers  of  the  Poor  without  their  con- 
sent, or  without  giving  sufficient  security  for 
costs.  The  Overseers  alone  have  the  right  to 
complain  that  their  names  have  been  improp- 
erly used.  This  point  has  been  decided  be- 
fore; but  as  no  case  has  been  reported, the  ques- 
tion is  now  made  again  in  several  of  these 
motions, 

Another  question  made  in  some  of  these 
cases  may  be  disposed  of  in  the  same  way.  It 
is  for  the  Overseers  to  object  that  they  had  not 
neglected  for  ten  days  to  prosecute  before  their 
names  were  used  by  a  third  person.  Sec.  7. 
We  think  the  defendant  has  nothing  to  do  with 
that  matter.  In  one  or  two  of  the  cases  it  is 
evident  that  one  or  both  of  the  Overseers  would 
be  quite  willing  to  make  the  question;  but  they 
have  not  done  it.  All  the  motions  upon  this 
point  are  made  by  the  defendants. 
271*]  *Most  of  the  suits  were  commenced 
by  the  filing  and  service  of  declarations  ;  and 
although  the  statutes  under  which  the  penal- 
ties are  claimed  are  particularly  mentioned  in 
the  body  of  the  declarations,  no  reference  to 
the  statutes  is  indorsed  upon  the  declarations, 
as  must  be  done  upon  process  issued  for  the 
purpose  of  compelling  an  appearance  in  actions 
for  penalties  and  forfeitures.  2  R.  S.,  481,  sec. 
7.  On  this  ground  motions  have  been  made  by 
the  defendants  in  several  cases  to  set  aside  the 
proceedings.  Although  the  declaration  is  in  the 
nature  of  process,  when  suits  are  commenced 
in  this  way,  Roth  v.  Way,  2  Hill,  385,  still  it 
is  not  strictly  speaking,  and  for  all  purposes, 
process;  Corlies  y.  Holmes,  20  Wend.,  681;  and 
the  case  is  not  within  the  meaning  of  the  statute 
on  which  the  defendants  rely.  The  object  in 
requiring  the  indorsement  of  process  was  to 
give  notice  to  the  defendant  of  a  fact  which  he 
could  not  learn  from  the  process  itself,  to  wit: 
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that  he  was  sued  for  a  penalty  or  forfeiture 
given  by  some  statute.  Here  that  notice  is 
fully  given  on  the  face  of  the  declaration,  and 
it  would  be  idle  to  indorse  the  same  matter  up- 
on the  back  of  it.  The  case  is  not  within  the 
letter  of  the  statute  ;  and  clearly  is  not  within 
the  object  which  the  Legislature  had  in  view. 

In  towns  where  a  majority  of  the  electors 
have  voted  "  no  license,"  questions  have  been 
made  whether  the  suit  should  be  founded  upon 
the  5th  Section  of  the  Act  of  1845,  or  upon  the 
Revised  Statutes,  or  upon  both  ;  and  whether 
the  Overseers  of  the  Poor  can  sue  in  such  cases, 
sec.  7,  or  the  action  should  be  brought  by  the 
Attorney-General  in  the  name  of  the  people.  2 
R.  S.,  481,  sec.  3;  1  Id.,  179,  sec.  1;  2  Str.,  828. 
It  is  sufficient  for  the  present  to  say,  that  these 
questions  maybe  raised  by  demurrer, or  on  the 
trial  ;  and  we  ought  not,  therefore,  to  dispose 
of  them  in  this  summary  manner.  A  like  re- 
mark is  applicable  to  several  other  questions 
which  are  made  upon  the  papers. 

In  several  cases  the  terms  of  office  of  the 
Overseers  in  whose  names  the  suits  were  com- 
menced have  since  expired,  and  other  officers 
have  been  elected  in  their  places.  Motions  are 
now  made  by  the  attorneys  who  commenced 
the  suits  to  substitute  the  names  of  the  new  of- 
ficers in  the  place  of  the  old  ones;  and  the  new 
*officers  object  to  being  made  parties  [*272 
to  the  suits.  The  Act  of  1845  provides,  that  in 
case  the  Overseers  shall  neglect  for  ten  days  to 
prosecute  for  any  penalty,  any  other  person 
may  prosecute  therefor  in  the  name  of  such  of- 
ficer; sec.  7;  but  it  makes  no  provision  forsub- 
stituting  other  persons  as  plaintiffs  under  any 
circumstances.  We  must  then  look  into  the 
general  law  on  the  subject.  There  is  a  provis- 
ion, that  no  suit  commenced  by  or  against  cer- 
tain officers,  including  Overseers  of  the  Poor, 
shall  be  abated  or  discontinued  by  the  death  of 
such  officers,  their  removal  from,  or  resigna- 
tion of  their  offices,  or  the  expiration  of  their 
term  of  office;  but  the  court  shall  substitute  the 
names  of  the  successors  in  such  office,  upon 
the  application  of  such  successors,  or  of  the 
adverse  party.  2R.  S.,474,  sec.  100.  Inmost 
of  the  several  cases  before  us,  the  application 
neither  comes  from  the  "successors"  in  office, 
nor  from  the  defendant  in  the  suit,  who  is  the 
"adverse  party;"  but  on  the  contrary,  the  ap- 
plication is  opposed  both  by  the  new  officers 
and  the  defendant.  I  see  no  ground,  therefore, 
on  which  we  can  grant  this  class  of  motions. 
This  difficulty,  as  well  as  some  others,  was  not 
foreseen  in  framing  the  Excise  Law  of  1845. 
There  is  another  statute  on  this  subject,  2  R. 
S.,  388,  sec.  14,  but  that  only  provides  against 
an  abatement  from  the  death  or  removal  of  the 
officer  in  whose  name  a  suit  may  be  brought  ; 
and  not  where  he  goes  out  of  office  at  the  ex- 
piration of  his  term. 

In  one  of  the  cases  where  there  has  been  a 
change  of  officers,  one  of  the  new  Overseers 
consents  to  be  substituted;  but  the  other  Over- 
seer and  the  defendant  object  to  the  substitu- 
tion. In  this  state  of  things,  we  can  make  no 
effectual  order  in  the  premises  and,  therefore, 
deny  the  motion. 

In  one  case  the  motion  for  a  substitution  of 
the  new  officers  as  plaintiffs  comes  from  the 
defendant  in  the  suit.  This  case  comes  within 
the  statute  which  has  been  mentioned,  and  the 
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motion  is  granted.  It  may  be  worthy  of  no- 
tice that  this  defendant,  after  having  openly 
violated  the  Excise  Law  for  nearly  a  year,  and 
after  having  been  sued  for  penalties,  has  him- 
self been  elected  an  Overseer  of  the  Poor;  and 
273*]  now  moves  to  be  *made  one  of  the 
plaintiffs  in  the  pending  suit  against,  himself. 
What  may  be  the  effect  of  having  the  same 
party  on  both  sides  of  the  controversy,  we  are 
not  now  called  upon  to  determine.  No  opposi- 
tion is  made  to  the  motion  ;  nor  do  I  perceive 
that  it  is  open  to  any  serious  objection. 
A  third  person  is  authorized  to  prosecute  for 
penalties  in  the  names  of  the  Overseers  of  the 
Poor,  "by  giving  security  to  the  court  or  offi- 
cer before  whom  he  prosecutes,  for  the  pay- 
ment of  all  costs,  if  he  shall  fail  to  recover 
judgment."  The  meaning  of  this  provision  is, 
that  the  security  shall  be  approved  as  to  its 
form  and  sufficiency,  by  the  court  or  officer  be- 
fore whom  the  suit  shall  be  prosecuted.  In 
two  cases  the  Overseers,  whose  names  have 
been  used  without  their  consent,  move  to  set 
aside  the  proceedings  on  account  of  the  insuf- 
ficiency of  the  security;  and  in  both  cases  the 
instruments  are  plainly  defective.  A  vast 
amount  of  litigation  is  springing  up  under  this 
statute,  and  all  proper  means  must  be  taken  to 
protect  the  towns  and  their  officers  against  the 
payment  of  costs.  Orders  for  the  payment  of 
costs  may  be  made  against  the  Overseers  in  the 
progress  of  the  cause;  and  if  a  judgment  final- 
ly passes  against  them, the  costs  may  be  charged 
upon  the  town.  Avery  v.  Slack,  19  Wend.,  50. 
Both  should  be  fully  indemnified;  and  it  should 
also  be  known  who  it  is  that  prosecutes  the 
suit,  to  the  end  that  he  may  be  held  answera- 
ble as  the  real  plaintiff  in  the  action.  As  there 
have  already  been  several  motions  on  this  sub- 
ject, and  probably  will  be  more,  we  think  it 
proper  to  direct  that  the  security  should  be  a 
covenant  by  two  or  more  persons.one  of  whom 
must  be  the  party  who  intends  to  prosecute  the 
suit.  The  instrument  should  state  that  A  B 
intends  to  commence  and  prosecute  a  suit 
672 


against  C  D  in  the  names  of  E  F  and  G  H, 

Overseers  of  the  Poor  of  the  Town  of , 

under  and  in  pursuance  of  the  7th  section  of 
the  "Act  Relating  to  Excise,  and  to  Licensing 
Retailers  of  Intoxicating  Liquors,"  passed 
May  14,  1845;  and  then  A  B  and  his  surety  or 
sureties  should  covenant  and  agree  to  and  with 
the  said  Overseers  of  the  Poor,  that  A  B  will 
pay  all  the  costs  of  the  suit,  if  he  shall  fail  to 
recover  judgment ;  and  that  he  will  fully  in- 
demnify and  save  harmless  *the  said  [*274 
Overseers  of  the  Poor  from  all  costs,  charges 
and  expenses  in  the  premises.  A  further  cov- 
enant of  the  same  kind  should  then  be  added 
to  and  with  the  town.  Two  of  the  persons 
who  execute  the  covenant  must  justify  in  the 
sum  of  $500  each,  and  the  instrument  must  be 
filed  in  the  office  of  one  of  the  clerks  of  this 
court. 

As  the  obligations  are  not  sufficient ,  in  the 
two  cases  where  the  Overseers  move,  the  pro- 
ceedings must  be  set  aside,  unless  the  proper 
security  shall  be  given  within  thirty  days.  If 
new  instruments  are  executed,  they  should 
respectively  bear  date  as  of  a  day  immediately 
preceding  the  commencement  of  the  suit,  and 
may  be  filed  nunc  pro  tune. 

In  some  of  the  cases  it  is  insisted,  that  there 
should  be  two  sureties  in  addition  to  the  per- 
son who  prosecutes  the  suit.  But  we  think  it 
enough  that  the  person  who  prosecutes  is  a 
party  to  the  covenant,  and  that  any  two  of  the 
obligors  justify  in  the  sum  which  has  beer 
mentioned. 

This  disposes  of  all  the  motions  in  excise  case 
at  the  present  sitting  of  the  court. 

Excise  Jaw— Prosecution  for  penalty  in  name  0} 
Overseer.  Distinguished— 22 How.  Pr.,  315;  13Abl 
Pr.,  439. 

Reviewed— 3  T.  &  C.,  432,  433. 

Explained— 36  Barb.,  267 ;  22  How.  Pr.,  507. 

Cited  in— 16  How.  Pr.,  213 ;  63  How.  Pr.,  314';  13  Abt 
Pr.,  405. 

Indorsement,  upon  process— When  necessary.  Cited 
in— 32  N.  Y.,  477  ;  24"Hun,  555 ;  61  Barb.,  617  ;  67  Barb., 
387  ;  66  How.  Pr.,  449  :  42  Super.,  21.  Also  cited  in- 
8  Barb.,  341 ;  39  Mich.,  298. 
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275]  *BENNETT   v.  PRATT  &  PRATT. 

Statute  of  Frauds— Promise  to  Pay  Debt  of 
Another — Expression  of  Consideration — Re- 
view of  Authorities. 

Where  the  defendant,  at  the  request  of  J.  C., 
signed  an  agreement  as  follows :  "  I  agree  to  be  se- 
curity for  J.  C.'s  debt  to  J.  &  W.  C.  P.  to  the  amount 
of  $4.09,  and  the  legal  costs  made  in  collecting  the 
same— to  be  paid  in  nine  months : "  and  it  was 
proved  that  the  writing  was  given  to  procure  the 
discontinuance  of  a  suit  by  J.  &  W.  C.  P.  to  collect 
this  debt,  which  was  accordingly  discontinued ;  held, 
that  the  writing  was,  nevertheless,  void  by  the  Stat- 
ute of  Frauds  for  not  expressing  the  consideration. 

Since  the  express  provision  of  the  Revised  Stat- 
utes, requiring  the  consideration  of  an  agreement 
to  answer  for  the  debt  of  another  to  be  expressed  in 
the  writing,  the  consideration  must  be  stated,  and 
cannot  be  implied  or  made  out  by  inference  or  con- 
jecture. Per  Jewett,  J. 

The  cases  requiring  the  consideration  of  such  a 
promise  to  be  stated  in  the  writing  collected  and  ex- 
amined. Per  Jewett.  J. 

Citations-!  R.  L.,  78,  sec.  11 :  29  Car.  II.,  ch.  3.  sec. 
4 ;  5  East,  10 ;  15  Ves.,  287 ;  4  B.  &  Aid.,  595 ;  3  Brod.  & 
B..  14 ;  2  Ad.  &  El.,  473 ;  3  Bing.,  107  :  3  Johns.,  210 ;  10 
Wend.,  218 ;  2  N.  H.,  414 ;  2  Nott  &  M'C.,  372 ;  17  Mass., 
133 ;  6  Conn.,  81 :  4  Greenl.,  180 ;  2  South.,  570 ;  1  Dev. 
&  B.,  103 ;  1  Bing.  N.  C..  761 ;  5  B.  &  Adol.,  1109 :  1 
Ad.  &  EL,  57 ;  8  Ad.  &  El.,  846 ;  4  Carr.  &  P.,  59 ;  3  Hill, 
584 ;  2  R.  S.,  135,  sec.  2 ;  15  Wend.,  182,  343 ;  24  Wend., 
35 ;  1  Den.,  226. 

ERROR  to  the  Chenango  C.  P.  J.  &  W.  C. 
Pratt  sued  Bennett  before  a  justice  of  the 
peace,  upon  a  written  agreement  in  the  follow- 
ing words  :  "I  agree  to  be  security  for  the 
payment  of  Jarvis  Crosby's  debt  to  J.  &  W.  C. 
Pratt,  to  the  amount  of  $4.09,  and  the  legal 
276*]  costs  made  in  collecting  the  *same, 
made  at  this  time  ;  to  be  paid  in  nine  months. 
Oct.  25,  1842.  H.  Bennett."  The  defendant 
not  appearing  before  the  justice,  there  was  a 
trial  ex  parte.  The  plaintiffs  proved  the  execu- 
tion of  the  writing,  and  the  occasion  and  con- 
sideration upon  which  it  was  given,  as  follows: 
The  plaintiffs  had  a  demand  against  Jarvis 
Crosby  for  $4.09  for  goods  sold,  for  the  collec- 
tion of  which  they  procured  a  summons  to  be 
issued  against  him,  and  placed  the  same  in  the 
hands  of  a  constable  to  serve,  instructing  him. 


NOTE.— Statute  of  Frauds— Promise  to  answer  for 
the  debt  of  another— Expression  of  consideration.  See 
Rogers  v.  Kueeland,  13  Wend.,  114,  note ;  Packer  v. 
Wiiison,  15  Wend.,  343,  note;  Watson  v.  McLaren, 
19  Wend.,  557.  note. 
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however,  that  if  Crosby  would  pay  or  secure 
the  debt  and  expenses,  that  the  summons  need 
not  be  served.  Crosby  procured  Bennett  to 
become  his  surety  by  executing  the  agreement 
produced,  whereupon  the  constable  receipted 
the  account  against  Crosby  as  paid,  and  omit- 
ted to  serve  the  summons.  Crosby  at  the  same 
time  agreed  to  pay  Bennett  the  amount  which 
the  latter  undertook  to  pay  the  plaintiffs.  The 
justice  gave  judgment  for  the  plaintiffs,  and 
that  judgment  was  affirmed  by  the  C.  P.  on 
certiorari.  Whereupon  the  defendant  brought 
error  here. 

Mr.  H.  Bennett,  plaintiff  in  error,  in  per- 
son, insisted  that  the  agreement  was  void  for 
not  expressing  the  consideration  upon  which  it 
was  given,  according  to  the  Statute  of  Frauds. 

Mr.  S.  Rexford,  for  defendants  in  error. 

By  the  Court,  Jewett,  J.  The  llth  section 
of  our  former  Statute  for  the  Prevention  of 
Frauds,  1  R.  L  ,  78,  exclusive  of  other  subjects 
provided  for  in  the  same  section,  enacted 
"  That  no  action  shall  be  brought  whereby  to 
charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default,  or  miscarriages 
of  another  person,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by 
him  or  her  lawfully  authorized."  This  section 
corresponds  in  substance,  and  nearly  in  words, 
with  the  4th  section  of  the  English  Statute  of 
Frauds,  29  Car.  II.,  ch.  3,  enacted  in  the  year 
*1676,  to  take  effect  June  24,  1677,  [*277 
from  which  it  was  taken.  The  first  judicial 
construction  given  to  the  term  "agreement," 
in  this  statute,  in  England,  was  made  in  1804, 
by  the  Court  of  K.  B.,  in  the  case  of  Wain  v. 
Warlters,  5  East,  10.  It  was  there  held,  by  the 
unanimous  opinion  of  the  judges,  that  it  in- 
cluded both  the  promise  and  the  consideration, 
and  that  no  memorandum  or  note  in  writing 
was  within  the  statute,  unless  the  consideration 
as  well  as  the  promise,  was  stated.  During  the 
period  between  the  time  this  statute  was  en- 
acted, and  the  time  of  that  decision,  it  may  be 
inferred,  either  that  no  doubt  existed,  or  that 
no  question  had  been  raised,  that  a  written 
promise  alone  was  prescribed  by  the  statute, 
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and  not  a  written  consideration  ;  for  Ld.  Eldon 
observed,  in  Ex  parte  Oardom,  15  Ves.,  287, 
that  until  be  beard  of  tbe  case  of  Wain  v. 
Warlters,  be  bad  always  taken  tbe  law  to  be 
clear,  tbat,  if  a  man  agreed  in  writing  to  pay 
tbe  debt  of  another,  it  was  not  necessary  that 
the  consideration  for  such  undertaking  should 
appear  on  tbe  face  of  the  writing  ;  but  that 
case,  he  said,  had  determined  two  points  :  first, 
that  a  consideration  was  necessary  ;  second, 
that  it  must  appear  upon  the  writing.  The 
plaintiffs  in  Wain  v.  Warlters,  declared  that  at 
the  time  of  making  the  promise  by  the  defend- 
ant, they  were  the  indorsees  and  holders  of  a  bill 
of  exchange,  dated  February  14,  1803,  drawn 
by  one  W.  Gore  upon,  and  accepted  by,  one  I. 
Hall,  by  which  Gore  requested  Hall,  seventy 
days  after  date,  to  pay  to  Gore's  order  £56  16*. 
Qd.;  which  bill  had  before  then  been  indorsed 
to  tbe  plaintiffs,  and  which  sum,  in  the  bill 
mentioned,  was,  at  tbe  time  of  making  the 
promise  by  the  defendant,  due  and  unpaid ; 
and  thereupon,  tbe  plaintiffs,  before  and  at  the 
time  of  making  the  said  promise  by  the  de- 
fendant, had  retained  one  A.  as  their  attorney 
to  sue  Gore  and  Hall  respectively  for  the  re- 
covery of  said  sum  so  due,  whereof  the  de- 
fendant at  the  time  of  his  promise  had  notice. 
And  thereupon,  April  30,  1803,  at,  etc.,  in 
consideration  of  the  premises,  and  that  the 
plaintiffs,  at  the  instance  of  the  defendant, 
would  forbear  to  proceed  for  the  recovery  of 
the  said  £56  16s.  6cZ.,  he,  the  defendant,  un- 
dertook and  promised  the  plaintiffs  to  pay 
278*]  them  by  half  past  four  *o'clock  on  that 
day  £56,  and  the  expenses  which  had  then  been 
incurred  by  them  on  the  said  bill.  The  plaint- 
iffs averred  that  they  did,  Vithin  a  reasonable 
time  after  the  defendant's  promise,  stay  all 
proceedings  for  the  recovery  of  the  said  debt, 
and  have  hitherto  forborne  to  proceed  for  the 
recovery  thereof  ;  and  that  the  expenses  by 
them  incurred  on  the  said  bill  at  the  time  of 
making  the  promise  by  the  defendant,  and  in 
respect  to  their  having  so  retained  the  said  A. , 
etc.,  amounted  to  £20.  Breach,  alleging  non- 
payment by  the  defendant.  To  support  the 
declaration,  the  plaintiffs  produced  the  written 
engagement  signed  by  the  defendant  in  these 
words  :  "  Messrs.  Wain  &  Co.  I  will  engage  to 
pay  you  by  half  past  4  this  day,  fifty-six 
pounds  and  expenses  on  bill,  that  amount,  on 
Hall.  Dated,  etc.  (Signed)  Jno.  Warlters." 
It  was  objected  on  the  part  of  the  defendant, 
that  though  the  promise,  which  was  to  pay  the 
debt  of  another,  were  in  writing,  as  required 
by  the  Statute  of  Frauds,  yet  that  it  did  not 
express  the  consideration  of  the  defendant's 
promise,  which  was  also  required  by  the  stat 
ute  to  be  in  writing ;  and  that  this  omission 
could  not  be  supplied  by  parol  evidence  (which 
the  plaintiffs  proposed  to  call,  to  explain  the 
occasion  and  consideration  of  giving  the  note), 
and  that  for  want  of  such  consideration  ap- 
pearing on  the  face  of  the  written  memoran- 
dum, it  stood  simply  as  an  engagement  to  pay 
the  debt  of  another,  without  any  consideration, 
and  was,  therefore,  nudum  paclum  and  void. 
And  Ld.  Ellenborough,  Ch.  J.,  at  the  trial 
upon  view  of  the  Statute  of  Frauds,  29  Car. 
II.,  ch.  8,  sec.  4,  which  avoids  any  special 
promise  to  answer  for  the  debt  of  another, 
"  unless  the  agreement  upon  which  the  action 
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shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  tbe 
party  to  be  charged  therewith,"  held  that  the 
term  agreement  imported  the  substance  at  least 
of  the  terms  on  which  both  parties  consented  to 
contract,  and  included  the  consideration  of  the 
promise,  as  well  as  the  promise  itself  ;  and  the 
agreement  in  that  sense  not  having  been  re- 
duced to  writing  for  want  of  including  the 
consideration  of  the  promise,  could  not  be 
supplied  by  parol  evidence,  which  it  was  the 
object  of  the  statute  to  exclude  and,  therefore, 
nonsuited  the  plaintiffs.  Upon  *a  rule  [*271> 
nisi,  all  the  judges  of  the  K.  B.  concurred  in 
holding  that  no  person  could,  by  the  Statute  of 
Frauds,  be  charged  upon  any  promise  to  pay 
the  debt  of  another,  unless  the  agreement  upon 
which  the  action  was  brought,  or  some  note  or 
memorandum  thereof  were  in  writing  ;  and 
that  by  tbe  word  "agreement "  must  be  under- 
stood tbe  consideration  for  the  promise  as  well 
as  the  promise  itself.  And  that  where  the 
writing  containing  the  promise,  omitted  to 
state  the  consideration  of  the  promise,  parol 
evidence  of  the  consideration  was  inadmissible, 
and  that  such  promise  appearing  to  be  without 
consideration  upon  tbe  face  of  the  written  en- 
gagement, was  nudum  paclum  and  void. 

That  decision  was  followed  and  re-affirmed 
by  tbe  same  court,  composed  of  different 
judges,  in  the  case  of  Saunders  v.  Wakefield,  4 
Barn.  &  Aid.,  595.  The  contract  stated  in  the 
declaration  in  tbat  case  was,  that  in  consider- 
ation that  the  plaintiff  would  forbear  to  prose- 
cute an  action  against  one  Pitman,  on  a  bill  of 
exchange,  the  defendant  promised  to  pay  the 
bill.  The  defendant  pleaded  that  such  prom- 
ise was  not  in  writing.  The  plaintiff  replied 
that  such  promise  was  in  writing,  signed  by 
the  defendant,  and  was  in  the  following  words: 
"Mr.  Wakefield  will  engage  to  pay  the  bill 
drawn  by  Pitman,  in  favor  of  Stephen  Saund- 
ers." Upon  a  general  demurrer  to  this  repli- 
cation, that  court  unanimously  held  that  the 
object  of  the  statute  could  not  be  attained  un- 
less the  agreement  or  promise  to  pay  the  debt 
of  another  be  in  writing,  and  contained  the 
consideration  of  the  promise  as  well  as  the 
promise  itself;  and  that  parol  evidence  of  the 
consideration  was  inadmissible;  for  the  rule 
was,  as  Best,  J.,  said,  that  a  party  cannot,  by 
parol  evidence,  show  that  the  contract  is  dif- 
ferent from  that  reduced  into  writing;  and  here 
the  introduction  of  the  consideration  by  parol 
evidence  would  do  that. 

In  Jenkins  v.  Reynolds,  3  Brod.  &  B.,  14,  the 
first  count  of  the  declaration  stated  that  April 
27,  1815,  in  consideration  that  the  plaintiffs,  at 
the  request  of  the  defendant,  would  sell  and 
deliver  on  credit,  to  James  Cowing  &  Co.,  cer- 
tain goods,  etc.,  the  defendant  undertook  and 
promised  the  *plaintiffs  to  be  security  [*28O 
to  them  on  the  account  of  the  said  James  Cow- 
ing, by  the  style,  etc.,  of  James  Cowing  &  Co., 
to  the  amount  of  £100.  That  the  plaintiffs, 
confiding,  etc.,  did,  afterwards,  on,  etc.,  sell 
and  deliver  to  C.,  upon  certain  credit,  divers 
goods,  etc.,  to  the  amount  of  £300.  Breach 
that  the  defendant  had  not  paid.  The  second 
count  stated  that,  in  consideration  that  the 
plaintiffs,  at  the  like  request  of  the  defendant, 
would  sell  and  deliver  on  credit  to  Cowing, 
certain  other  goods,  the  defendant  undertook 
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and  promised  the  plaintiffs  to  be  accountable 
to  them  for  the  payment,  by  Cowing,  of  the 
price  of  such  last  mentioned  goods,  to  the 
amount  of  £100.  It  then  proceeded  with  sim- 
ilar averments,  as  in  the  first  count,  and  as- 
signed a  breach  accordingly.  The  declaration 
also  contained  the  common  counts.  On  the 
trial,  the  general  issue  having  been  pleaded, 
the  plaintiffs  proved  that  they  were  warehouse- 
men, and  had  had  dealings  with  James  Cow- 
ing, who  had  carried  on  business  in  the  style 
and  firm  mentioned  in  the  declaration,  and  had 
become  bankrupt,  shortly  before  April,  1815. 
On  or  about  April  27,  1815,  Cowing  delivered 
to  the  plaintiffs  the  following  letter,  which  was 
written  and  signed  by  the  defendant:  "To 
Messrs.  Jenkins  &  Jones:  Gentlemen— To  the 
amount  of  £100,  be  pleased  to  consider  me  as 
security  on  Mr.  James  Cowing  &  Go's  account. 
I  am,  gentlemen,  your  obedient  servant,  Sam- 
uel W.  Reynolds.  1815,  Aprrt  27."  Subse- 
quently to  the  delivery  of  this  letter  to  the 
plaintiffs,  they  supplied  Cowing  with  several 
parcels  of  goods  on  credit,  at  several  times,  be- 
tween April  27,  1815,  and  the  month  of  Sep- 
tember, 1819,  to  a  large  amount,  when  Cowing 
again  stopped  payment, owing  the  plaintiffs  up- 
wards of  £200,  on  account  of  goods  supplied. 
The  action  was  brought  to  recover  £100  from 
the  defendant,  under  said  letter  of  April  27, 
1815.  The  court  held  that  previously  to  the 
passing  of  the  statute,  no  writing  was  neces- 
sary for  the  validity  of  such  a  contract;  that 
before,  as  well  as  since  the  passing  of  the  stat- 
ute, a  consideration  was  necessary.  That  being 
so,  and  the  object  of  the  statute  being  to  ob- 
viate the  mischief  of  perjury,  it  would  not  be 
accomplished  unless  the  consideration,  as  well 
281*]  as  *the  promise,  were  reduced  to  writ- 
ing; and  besides,  as  the  consideration  for  the 
promise  was  a  part  of  the  agreement,  it  must 
be  stated  in  the  writing,  to  comply  with  the 
requirements  of  the  statute;  that  as  no  consid- 
eration for  the  defendant's  promise  appeared 
upon  the  face  of  the  writing,  no  action  lay 
upon  it.  Park,  J.,  said:  "Looking  at  the  stat- 
ute, I  should  say  that  no  doubt  could  exist  on 
the  subject.  If  before  the  passing  of  the  stat- 
ute, a  consideration  was  necessary  to  the  va- 
lidity of  an  agreement,  it  would  be  singular, 
if  the  object  of  the  statute  was  to  exclude  per- 
jury, that  the  consideration  should  not  be  re- 
duced to  writing  as  well  as  the  promise.  Al- 
though, therefore,  the  rule  of  law  was  so  far 
altered  by  the  statute,  as  to  render  a  writing 
necessary,  where  oral  testimony  would  have 
sufficed  before,  yet  all  that  was  essential  to  be 
proved  before  by  oral  testimony,  must  now  ap- 
pear on  the  face  of  the  writing." 

In  Clancy  v.  Piggott,  2  Adol.  &  Ell.,  473,  the 
same  principle  was  again  upheld.  The  decla-. 
ration  stated  that  one  George  Moore  was  in- 
debted to  the  plaintiff  in  the  sum  of  £50,  that 
the  plaintiff  had  in  his  possession  goods  of  G. 
M.  of  the  value  of  £20,  as  a  pledge,  and  hav- 
ing a  lien  thereon  for  said  debt;  and  thereupon, 
to  wit:  on,  etc. ,  in  consideration  that  the  plaint- 
iff, at  the  defendant's  request,  would  give  up  the 
possession  of  the  said  goods,  and  abandon  his 
lien.defendant  undertook  and  promised  plaint- 
iff to  see  him  paid  the  said  sum  of  £50  within 
three  months  from  that  time.  Averment,  that 
plaintiff,  confiding,  etc.,  gave  up  possession  of 
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the  goods,  and  abandoned  his  said  lien,  where- 
of, etc.  Breach,  that,  although  three  month* 
have  elapsed  and  although  G.  M.  hath  not  paid 
the  said  £50  to  plaintiff,  defendant  hath  not 
paid  or  seen  plaintiff  paid  the  said  £50.  It  was 
pleaded  that  the  supposed  undertaking  and 
promise  of  the  defendant  was  a  special  promise 
to  answer  for  the  debt  and  default  of  another 
person,  and  was  contained  in  a  memorandum 
in  writing,  signed  by  the  defendant  in  the 
words  as  follows:  "March  6th,  1832.  Mr.  Clan- 
cy, I  hereby  agree  to  see  you  paid,  within 
three  months  from  the  date  thereof,  the  amount 
of  £50  due  to  you  on  account  of  Mr.  George 
Moore  junior,  Sheffield.  J.  W.  Piggott."  It 
was  held,  on  demurrer,  *that  the  con-  [*282 
tract  or  promise  was  within  the  operation  of 
the  Statute  of  Frauds,  and,  as  it  contained  no- 
statement  of  a  consideration,  was  void,  and 
that  there  was  no  distinction  between  this  case 
and  Saunders  v.  Wakefield,  giving  to  the  term 
"agreement"  in  the  statute,  its  legal  instead  of 
its  popular  signification.  Morley  v.  Clarke,  3- 
Bing.,  107,  was  an  action  upon  the  following 
memorandum  in  writing.  "Messrs.  Morley  & 
Co.  We  hereby  promise  that  your  draft  on 
William  Clarke,  Son  &  Co.  due  at  Messrs. 
Masterman's,  at  six  months,  due  on  the  27th 
of  November  next,  shall  be  then  paid  out  of 
money  to  be  received  from  St.  Philip's  Church, 
say  amount  £174  13s.  5d.  say  27  November. 
May  26,  1824.  We  are  yours,  W.  Clarke,  W. 
Booth  by."  The  declaration  stated  a  consider- 
ation for  the  agreement  of  the  defendants,  with 
proper  averments.  The  question  came  up  on 
demurrer  to  the  replication  of  the  plaintiffs  ta 
the  defendants'  plea,  that  the  supposed  promise 
was  a  special  promise  to  answer  for  the  debt 
of  other  persons,  and  that  no  agreement  in  re- 
spect of,  or  relating  to,  the  supposed  cause  of 
action,  or  any  memorandum  or  note  thereof 
wherein  the  consideration  for  the  said  promise 
was  stated  or  shown,  was,  according  to  the 
form  of  the  statute,  in  writing  or  signed  by 
the  defendants.  The  replication  alleged  that 
a  certain  agreement  in  respect  of  and  relating 
to  the  said  cause  of  action,  wherein  the  con- 
sideration for  the  said  promise  was  stated, was, 
according  to  the  form  of  the  statute,  made  in 
writing,  and  was  as  follows — setting  out  the 
memorandum  above  mentioned.  It  was  con- 
tended, on  the  part  of  the  defendants,  that  no- 
consideration  for  the  defendants'  promise,  ap- 
peared on  the  face  of  the  writing — the  language 
respecting  St.  Philip's  Church  not  being  in- 
telligible without  recourse  to  oral  testimony — 
which  it  was  the  express  object  of  the  Statute 
of  Frauds  to  exclude.  Best,  Ch.  J.,  in  deliver- 
ing the  judgment  of  the  court,  said  that  a  suf- 
ficient consideration  for  the  defendants'  prom- 
ise was  stated  in  the  declaration,  but  that  the 
instrument  set  out  in  the  replication  did  not 
contain  any  proof  of  the  averment  in  the  dec- 
laration; that  in  all  other  cases  except  where 
the  party  bound  himself  by  deed,  the  contract 
was  invalid,  unless  the  party  making  the  prom- 
ise was  to  obtain  some  advantage,  or  the  party 
to  whom  *it  was  made  was  to  suffer  [*283 
some  inconvenience,  in  consequence  of  the  one 
making,  or  the  other  accepting  such  promise. 
"If,  he  added,  the  contract  was  oral,  the  ben- 
efit or  inconvenience,  as  well  as  other  parts  of 
the  contract,  could  only  be  proved  by  parol 
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testimony.  When  the  contract  was  reduced 
to  writing,  it  was  required  not  only  that  the 
obligatory  part,  but  that  the  inducement  or 
consideration  should  also  be  in  writing,  be- 
cause it  was  al  ways  a  rule  in  the  law  of  evidence, 
that  no  parol  testimony  could  be  admitted, 
either  to  supply  the  defects,  or  explain  the 
contents  of  a  written  instrument.  If  the  writ- 
ing did  not  prove  the  consideration,  it  could 
not  be  proved  in  any  other  manner,  and  thus 
the  contract  failed,  because  the  consideration, 
without  which  it  was  altogether  inoperative, 
could  not  be  shown.  When  the  Statute  of 
Frauds  declared  that  no  person  should  be 
charged  with  the  debt  of  another,  except  on 
an  agreement  in  writing;  if  the  clause  in  the 
statute  had  not  expressed  (as  I  think  it  does) 
that  the  whole  agreement  should  be  in  writing, 
the  law  of  evidence  would  have  rendered  it 
necessary  the  whole  should  have  been  in  writ- 
ing, by  declaring,  as  it  uniformly  has  done, 
that  nothing  could  be  added  to  the  terms  ex- 
pressed in  writing  by  parol  testimony.  Apply- 
ing the  principles  of  common  law  to  the  stat- 
ute, which  is  a  safe  mode  of  construing  Acts 
of  the  Legislature,  I  say,  as  I  said  in  Saunders 
v.  Wakefield,  that  if  I  had  never  heard  of  Wain 
v.  Warlters,  I  should  have  held  that  a  consid- 
eration must  appear  on  the  face  of  the  written 
instrument.  It  must  also  occur  to  anyone,  that 
to  attain  the  avowed  object  of  the  Statute  of 
Frauds  (namely:  the  prevention  of  perjury),  it 
is  more  necessary  to  require  that  the  consider- 
ation of  a  bargain  should  appear  in  the  writ- 
ing, than  any  other  term  or  condition  of  it. 
That  the  consideration  should  appear  on  the 
instrument,  not  in  any  set  formal  terms,  but 
with  clearness  enough  for  the  courts  to  judge 
of  its  sufficiency,  is  now  fully  established  by 
Wain  v.  Warlters  and  Saunders  v.  Wakefield, 
in  the  K.  B.,  and  Jenkins  v.  Reynolds,  in  this 
court."  The  conclusion  to  which  the  court 
came,  was,  that  although  the  paper  spoke  of 
money  for  St.  Philip's  Church,  it  did  not  ap- 
pear that  the  defendants  had  anything  to  do 
284*]  with  any  such  money,  and  *that  the 
guaranty  set  out  in  the  replication  did  not  sup- 
port the  declaration. 

The  construction  given  in  Wain  v.  Warlters, 
to  the  term  "agreement,"  in  the  English  Stat- 
ute, was  followed  and  adopted  by  this  court  in 
Sears  v.  Brink,  3  Johns.,  210,  decided  in  1808, 
and  has  been  adhered  to  in  subsequent  cases. 
Rogers  v.  Kneeland,  10  Wend.,  218,  and  cases 
there  referred  to.  The  general  provisions  of 
the  English  Statute  were  adopted  in  most  if  not 
all  of  the  States  of  this  Union.  But  the  courts 
in  different  States  differed  widely  in  the  con- 
struction of  the  clause  of  the  statute  under  con- 
sideration. In  New  Hampshire  and  South 
Carolina,  the  construction  given  in  Wain  v. 
Warllers,  was  adopted.  Neelson  v.  Sanborne,  2 
N.  H.,  414;  Stephens  v.  Wynn,  2  Nott  &  M'C., 
372.  But  in  Massachusetts,  Connecticut.Maine, 
New  Jersey  and  North  Carolina,  the  courts 
have  construed  the  term  agreement  in  the  stat- 
ute according  to  its  popular  signification,  in- 
stead of  its  legal  one;  holding  that  it  is  enough 
that  the  writing  sets  forth  the  promise,  leaving 
the  consideration  to  be  supplied  by  oral  evi- 
dence. Packard  v.  Richardson,  17  Mass.,  122; 
Sage  v.  Wilcox,  6  Conn.,  81;  Levy  v.  Merrill,  4 
Greenl.,  180;  Buckley  v.  Beardsley,  2  South., 
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570;  Miller  v.  Irvine,  1  Dev.  &  B.,  103.  Al- 
though it  is  well  settled  that  it  is  necessary 
to  the  validity  of  the  agreement  that  the  con- 
sideration should  be  stated  or  appear  on  the 
face  of  the  writing,  yet  it  has  been  repeatedly 
held  both  in  this  and  in  the  English  courts,  it 
need  not  be  stated  in  express  words.  It  is 
enough  that  it  may  be  collected  or  implied 
from  the  face  of  the  instrument  itself;  not  as 
matter  of  conjecture,  but  as  matter  of  undoubted 
certainty,  so  that  in  the  language  of  Tindal, 
Ch.  J.,  1  Bing.  (N.  C.),  761,  "Any  person  of 
ordinary  capacity  must  infer  from  the  perusal 
of  it,  that  such  and  no  other,  was  the  considera- 
tion upon  which  the  undertaking  was  given." 
"A  well  grounded  inference  to  be  necessarily 
collected  from  the  terms  of  the  memorandum, 
that  the  consideration  stated  in  the  declaration, 
and  no  other  than  such  consideration,  was  in- 
tended by  the  parties  to  be  the  ground  of  the 
promise."  is  sufficient.  See,*also,«/ames  [*285 
v.  Wittiams,  5 Barn.  &  Ado!.,  1109;  Ilawesv. 
Armstrong,  1  Bing.  (N.  C.),  761;  Shortrede  v. 
Cheeck,  1  Adol.  &E1..57;  Raikesv.  Todd,  8  Id., 
846;  Newbery  v.  Armstrong,  4.  Carr.  &  P.,  59; 
Rogers  v.  Kneeland,  10  Wend.,  218;  Manrow, 
v.  Durham,  3  Hill,  584. 

In  Raikes  v.  Todd,  supra,  the  guaranty  was 
as  follows:  "Messrs.  Raikes — Gentlemen — I 
hereby  undertake  to  secure  to  you  the  payment 
of  any  sums  of  money  you  have  advanced,  or 
may  hereafter  advance  to  Messrs.  Henry  Dav- 
enport and  Co.  on  their  account  with  you,  com- 
mencing  the  1st  November,  1831,  not  exceed- 
ing 2.000£.  John  Todd."  Lord  Denman,  Ch. 
J.,  said:  "I  must  confess  that  I  cannot  suffi- 
ciently see  what  the  consideration  is.  If  I 
were  to  conjecture,  I  should  say  that  it  was 
made  up  of  two  considerations;  first,  a  forbear- 
ance to  sue  for  the  advances  already  made; 
secondly,  the  future  advances.  The  judges 
agreed  that  the  contract  was  void  on  the 
ground  of  the  uncertainty  as  to  the  considera- 
tion." 

Our  Revised  Statutes,  enacted  in  1830,  have 
changed  the  language  of  the  former  Statute  of 
Frauds,  by  requiring  that  the  note  or  memo- 
randum in  writing  of  the  agreement,  should 
express  the  consideration  as  well  as  the  prom- 
ise or  agreement — substantially  as  the  court  in 
Wain  v.  Warlters,  and  in  Sears  v.  Brink,  had 
adjudged  was  necessary  to  render  the  contract 
valid  under  the  former  statute.  The  language 
is  as  follows:  "Every  special  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another 
person,  shall  be  void,  unless  such  agreement, 
or  some  note  or  memorandum  thereof,  express- 
ing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged  therewith." 
2R.  S.,  135,  sec.  2. 

The  defendant  has  made  a  "special  promise 
to  answer  for  the  debt  of  another  person," 
namely:  Jarvis  Crosby,  and  the  promise  is  in 
writing.;  but  it  does  not  express  the  considera- 
tion upon  which  the  promise  was  made.  No 
one,  upon  reading  the  instrument,  can  say  what 
the  consideration  of  the  promise  was;  if  there 
was  one  in  fact.  If  we  look  out  of  the  written 
contract,  we  may  find  that  there  was  in  fact  a 
consideration  for  the  promise.  But  that  would 
not  be  sufficient.  There  must  be  a  writing,  to 
*comply  with  the  requirements  of  the  [*286 
statute,  "expressing  the  consideration"  as  well 
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as  the  promise.  The  statute,  as  I  think,  was 
pointed  against  the  doctrine  which  had  ob 
tained  in  some  degree  under  the  former  statute, 
of  making  out  a  consideration  by  argument  or 
conjecture;  and  in  this  light  it  was  considered 
by  this  court  in  Smith  v.  Ivea,  15  Wend.,  182, 
and  Packer  v.  Willson,  Id.,  343.  I  know  that 
there  are  a  class  of  cases  adjudged  in  this  court 
since  the  Revised  Statutes,  which  seem  to  con- 
flict with  the  principle  upheld  in  the  two  last 
cases  to  which  I  have  referred.  They  are  cited 
by  Nelson,  Ch.  J.,  in  Manrowv.  Durham,  8 
Hill,  584.  But  they  are  distinguished  from  this 
and  kindred  cases,  whether  justly  or  not  it  is 
unnecessary  now  to  inquire,  as  being  written 

guaranties  upon  promissory  notes,  and  held  to 
e  in  substance  and  legal  effect  promissory 
notes,  and,  as  such,  to  import  a  considera- 
tion and,  therefore,  not  to  be  within  the  Stat- 
ute of  Frauds.  So  far  as  the  doctrine  has 
been  applied  in  such  cases,  it  conflicts  with  the 
principle  held  in  the  cases  of  Smith  v.  Ives  and 
Packer  v.  Willson.  But  the  construction  of  the 
Statute  of  Frauds  to  which  I  have  referred, 
has  not,  as  I  have  been  able  to  find,  been 
doubted  or  repudiated  by  this  court,  unless  it 
may  be  said  to  have  been  by  the  case  of  Doug- 
lass v.  Rowland,  24  Wend.,  35.  There  the 
action  was  covenant  upon  an  instrument  in 
writing  under  seal,  which  imported  a  consid- 
eration, and  was  not  within  the  statute.  There 
was,  therefore,  no  need  of  an  expressed  con- 
sideration; and  whatever  was  said  by  the 
learned  judge  in  delivering  the  judgment  of  the 
court  in  that  case,  as  to  the  construction  of  the 
Statute  of  Frauds,  was  not  required  for  the  de- 
cision of  the  case.  I  confess  that  since  the  Leg- 
islature has  inserted  the  additional  language  to 
which  I  have  referred  in  this  branch  of  the 
Statute  of  Frauds,  I  cannot  come  to  the  con- 
clusion that  it  is  complied  with  by  anything 
short  of  stating  or  expressing  the  consideration 
in  the  note  or  memorandum.  If  that  is  left  for 
conjecture  or  inference,  the  statute  is  not  com- 
plied with,  and  the  writing  is  void.  I  cannot 
avoid  the  conclusion  that  it  was  the  design  of 
the  Legislature  to  adopt  the  construction  by 
287*]  express  provision  *which  had  been 
given  to  the  British  Statute  in  Wain  v.  Warlters, 
and  the  other  cases  which  followed  it  in  the 
English  courts,  and  to  our  former  statute,  in 
the  case  of  Sears  v.  Brink,  by  this  court.  It 
was  so  considered  by  this  court  in  Newcomb  v. 
Clark,  1  Den.,  226;  the  contract  there  being 
held  void  for  want  of  the  expression  of  a  con- 
sideration for  the  promise  stated.  The  judg- 
ment must  be  reversed. 
Judgment  reversed. 
Cited  in— 2  N,  Y.,  550 ;  13  Barb.,  546 ;  2  E.  D.  S.,  416. 


BAME  v.  DREW. 

Sale  under  Chattel  Mortgage — Mortgagor  May 
Lawfully  Agree  with  Another  as  to  Bid — Con- 
ditions— Interest — Pleading. 

One  whose  property  is  about  to  be  sold  by  virtue 
of  a  chattel  mortgage,  may  lawfully  agree  with  an- 
other that  the  latter  shall  bid  a  certain  amount  for 
he  property,  and  if  he  becomes  the  purchaser.shall 
Rive  the  mortgagor  an  undivided  interest  therein 
lor  the  benefit  of  members  of  his  f  amily.on  his  pay- 
ing an  equal  share  of  the  purchase  money.  Such  an 
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arrangement  is  neither  a  fraud  upon  creditors,  nor 
against  public  policy. 

The  plaintiff  owned  a  steamboat  which  was  about 
to  be  sold  on  certain  chattel  mortgages,  and  the  de- 
fendant agreed  with  him  that  he  would  become  the 
purchaser,  if  the  boat  could  be  bought  for  $30,000, 
and  would  allow  the  plaintiff  an  interest  therein.  In 
an  action  on  the  agreement  the  declaration  alleged 
that  the  defendant  neglected  to  make  the  purchase, 
though  he  might  have  done  so  for  the  sum  men- 
tioned, and  the  defendant  pleaded  that  be  attended 
the  sale  and  bid  $30,000,  but  the  boat  was  sold  to  a 
higher  bidder ;  held,  that  a  replication  averring  that 
the  purchase  by  the  higher  bidder  was  by  fraud  and 
collusion  with  the  defendant  was  a  good  answer.and 
was  not  a  departure  from  the  declaration. 

TIECLARATION  in  covenant  upon  a  sealed 
±J  agreement  between  the  parties,  dated  June 
20,  1843,  by  which  the  defendant  did,  for  the 
consideration  therein  mentioned,  covenant  and 
agree  with  the  plaintiff  to  purchase  the  steam- 
boat Columbia,  belonging  to  the  plaintiff, which 
was  about  to  be  advertised  to  be  sold  at  public 
auction  by  virtue  of  several  chattel  mortgages 
upon  her,  if  to  be  had  at  a  sum  not  exceeding 
$30,000,  that  the  plaintiff  should  be  entitled  to 
one  third  of  the  said  boat,  her  machinery,  etc., 
at  such  price  as  the  defendant  might  purchase 
her  at,  directly  or  indirectly,  be  the  same  more 
*or  less  of  the  sum  above  specified,  for  [*288 
the  use  and  benefit  of  the  daughters  of  the 
plaintiff,  Catharine  A.  and  Harriet  Bame;  that 
the  plaintiff's  proportion  of  the  boat  was  to  be 
paid  for  out  of  the  earnings  of  the  boat,  and 
the  period  of  four  years  was  agreed  upon  for 
that  purpose;  that  on  the  first  Monday  of  Janu- 
ary in  each  year  the  plaintiff  and  defendant 
should  meet  and  adjust  the  accounts  of  the 
boat,  and  one  third  of  the  net  earnings  of  the 
boat,  adding  interest  on  the  cost  of  the  boat, 
and  crediting  the  receipts  with  interest  in  like 
manner,  should  be  placed  to  the  credit  of  the 
plaintiff  on  account  of  said  purchase  ;  and  if 
one  third  of  the  net  earnings  were  sufficient  to 
pay  their  proportion  of  interest  in  the  boat  pri- 
or to  the  expiration  of  the  four  years,  or  at  such 
time  as  they  might  be,  then  the  defendant 
agreed  to  transfer  one  third  of  the  boat  and  her 
appurtenances  to  the  said  Catharine  A.  and 
Harriet  Bame.  The  defendant  further  agreed 
that  the  plaintiff  was  not  restricted  to  pay  the 
one  third  out  of  the  earnings  of  the  boat ;  but 
was  at  liberty  to  do  so  from  other  sources;  that 
if  the  one  third  was  not  paid  within  the  four 
years,  the  claim  of  the  plaintiff  to  the  one  third 
to  be  void,  though  the  said  Catharine  A.  and 
Harriet  Bame  were  entitled  to  one  third  of  the 
net  earnings  of  the  boat,  deducting  20  per  cent. 
The  defendant  further  agreed  that  the  plaintiff 
should  have  the  command  of  the  boat  during 
the  four  years  at  an  annual  salary  of  $1.000, 
he  discharging  the  duties  of  commander  to  the 
reasonable  satisfaction  of  the  defendant.  The 
salary  was  to  be  paid  to  Catharine  A.  Bame, 
the  daughter  of  the  plaintiff.  Breach,  although 
plaintiff  has  performed,  etc.,  and  although  aft- 
erwards, to  wit:  July  17, 1843,  at,  etc.,  the  said 
boat  was  up  for  sale,  and  the  same  was  sold  at 
public  auction  by  virtue  of  the  several  chattel 
mortgages  upon  the  same,  and  pursuant  to  the 
advertisement  in  the  covenant  specified  ;  and 
although  the  boat  could  and  might  have  been 
had  and  purchased  by  the  defendant  at  the  said 
auction  sale  for  a  sum  less  than,  and  not  ex- 
ceeding, $30,000,  yet  the  defendant  did  not 
and  would  not,  directly  or  indirectly,  either  by 
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or  in  his  own  name,  or  in  the  name  or  names 
of  any  other  person  or  persons  for  him,  pur- 
289*]  chase  or  *offer  or  attempt  to  purchase, 
or  make  use  of  any  endeavor  or  means  to  pur- 
chase the  boat,  but  therein  wholly  failed  and 
made  default,  whereby  the  plaintiff  lost  and 
has  been  deprived  of  all  the  benefit,  advantage, 
etc.,  he  might,  and  otherwise  would  have  de- 
rived from  the  performance  of  the  covenant  by 
the  defendant. 

Plea,  actio  non,  etc.,  because  the  defendant 
says  that  after  the  making  of  the  agreement, 
and  at  the  time  the  boat  was  put  up  for  sale 
and  sold  by  virtue  of  the  chattel  mortgages,  to 
wit :  on,  etc.,  at,  etc.,  he,  the  defendant,  did 
attend  the  said  auction  sale,  and  in  pursuance 
of  the  agreement  did  then  and  there  endeavor 
and  attempt  to  purchase  the  said  boat  at  the 
said  auction  sale,  and  at  and  upon  the  sale  did 
then  and  there  bid  the  sum  of  $30,000  for  the 
said  boat;  but  that  there  were  other  and  higher 
bids  upon  and  for  the  boat ;  and  that  the  boat 
afterwards  and  upon  the  said  auction  sale  was 
struck  off  to,  and  purchased  by,  one  John  C. 
Hewett,  at  a  sum  exceeding  $30,000,  to  wit : 
at  the  sum  of  $30,300;  concluding  with  a  veri- 
fication. 

Replication,  precludi  non,  etc.,  because  the 
plaintiff  says  that  the  said  purchase  by  Hewett, 
and  the  bids  in  the  plea  mentioned  other  and 
higher  than  the  bid  of  the  defendant  in  the 
plea  mentioned,  were,  and  each  of  them  was 
made  by  fraud  and  collusion  of  such  bidder 
and  purchaser  with  the  defendant ;  and  were 
and  each  of  them  was  fraudulently  and  collu- 
sively  procured  by  the  said  defendant, with  the 
intent  and  purpose  on  the  part  of  the  defend- 
ant unjustly  and  fraudulently  to  evade  the  per- 
formance of  the  defendant's  said  covenant,and 
to  deprive  the  plaintiff  of  all  the  benefit  and 
advantage  thereof;  concluding  with  a  verifica- 
tion. Special  demurrer  and  joinder. 

Mr.  C.  P.  Kirkland.for  defendant.  1.  The 
replication  is  a  departure  from  the  declaration. 
Gould,  PL,  40,  453-459.  2.  Fraud  and  collu- 
sion are  not  predicable  of  an  arrangement  to 
bid  up  property  for  the  benefit  of  creditors.  3. 
The  covenant  is  an  attempt  on  the  part  of  the 
plaintiff  to  have  the  boat  sold  by  under  bid- 
29O*]  ding.to  the  injury  of  creditors,  for*the 
benefit  of  the  plaintiff  and  his  family  ;  and, 
therefore.the  defendant  is  entitled  to  judgment. 
4.  The  matters  attempted  to  be  put  in  issue  by 
the  replication  are  immaterial  to  the  cause  of 
action  set  up  in  the  declaration. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  There  is  no 
allegation  in  the  pleadings  that  the  plaintiff  in- 
tended to  dp  a  wrong  to  his  creditors  ;  nor  is 
there  anything  in  the  contract  from  which  such 
a  purpose  must  necessarily  be  inferred.  We 
cannot  say  that  the  defendant  owed  a  single 
dollar  beyond  the  debts  secured  by  the  mort- 
gages; and  for  aught  that  appears,  the  prop- 
erty was  worth  more  than  enough,  even  at  a 
forced  sale,  to  pay  those  debts  ;  or  the  debts 
may  have  been  due  to  the  defendant,  instead  of 
third  persons.  But  whoever  may  have  been 
the  plaintiff's  creditors,  and  however  largely 
he  may  have  been  in  debt,  the  object  of  the 
agreement  seems  to  have  been  to  secure,  and 
not  to  prevent  bidding,  at  the  auction.  The  de 
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fendant  agreed  to  bid,  so  long  as  the  offers  from 
other  persons  should  be  less  than  $30,000.  The 
plaintiff  may  have  had  a  double  object  in  en- 
tering into  the  contract ;  first,  to  insure  a  bet- 
ter price  than  the  property  would  otherwise  be 
likely  to  bring  at  a  forced  sale;  and  second,  to 
secure  a  future  interest  in  the  property  for  the 
benefit  of  himself  and  his  family.  The  limit  of 
$30,000  was  probably  inserted  in  the  contract 
because  the  defendant  would  not  agree  to  bid 
beyond  that  sum. 

If  we  assume  that  the  plaintiff  was  insolvent, 
and  that  he  intended  the  boat  should  be  pur- 
chased at  the  smallest  possible  sum, for  the  pur- 
pose of  securing  a  future  interest  in  the.  prop- 
erty for  the  benefit  of  himself  and  his  family, 
still  the  contract  would  not  be  void,  unless  its 
object  was  to  prevent  the  defendant  from  bid- 
ding beyond  the  sum  mentioned  in  the  agree- 
ment; and  there  is  nothing  to  show  that,  inde- 
pendently of  this  agreement,  he  would  have 
been  a  bidder  at  all.  I  see  no  ground  upon 
*which  we  can  declare  the  contract  [*291 
void,  either  as  a  fraud  upon  creditors,  or  as  be- 
ing contrary  to  public  policy. 

Now  as  to  the  pleadings.  The  defendant 
covenanted  to  purchase  the  boat  at  the  auction 
"if  to  be  had  at  a  sum  not  exceeding  thirty 
thousand  dollars."  The  breach  alleged  in  the 
declaration  is,  that  although  the  boat  might 
have  been  purchased  by  the  defendant  for  a 
sum  not  exceeding  $30,000,  he  did  not  make 
the  purchase.  The  plea  is,  that  the  defendant 
endeavored  and  attempted  to  purchase  the  boat 
at  the  auction,  and  he  bid  the  specified  sum; 
but  there  were  other  and  higher  bids,  and  the 
boat  was  purchased  by  Hewett  at  the  sum  of 
$30,300.  To  this  the  plaintiff  replies,  that  the 
other  and  higher  bids  mentioned  in  the  plea 
were  made  by  fraud  and  collusion  of  the  bidder 
and  purchaser  with  the  defendant,  and  were 
fraudulently  and  collusively  procured  by  the 
defendant,  with  the  intent  and  purpose  on  the 
part  of  the  defendant  unjustly  and  fraudulent- 
ly to  evade  the  performance  of  the  covenant. 
This  is  a  good  answer  to  the  plea.  It  shows  ths 
the  defendant  might  have  purchased  the  boa 
for  $30,000.  All  the  bids  beyond  that  sum  wer 
procured  by  the  defendant;  they  were,  in  ef 
feet,  his  own  bids,  and  were  made  for  tl 
purpose  of  evading  the  performance  of  hi 
covenant  with  the  plaintiff. 

There  is  no  departure  in  pleading.  The  rej 
lication  sustains  and  fortifies  the  declaratior 
by  re-affirming,  in  effect,  that  the  boat  migl 
have  been  purchased  by  the  defendant  for 
sum  not  exceeding  $30,000. 

There  may  be  some  difficulty  in  the  plaint 
iff's  case  when  we  get  to  the  bottom  of  it.  Bi 
so  far  as  now  appears,  the  defendant  is  in  tl 
wrong. 

Judgment  f oi'  the  plaintiff. 

Cited  in-61  How.  Pr..  193 ;  6  Wall.,  96. 


*BABCOCK  v.  PECK. 
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Pleading — Set-off  in  Former  Action — Set-off  in 
Justice  Court. 

To  a  plea  averring  tbat  the  plaintiff's  demand  wa 
set-off,  tried  and  determined  in  a  former  action 
brought  by  the  defendant  ag-ainst  the  plaintiff,  the 
latter  replied  that  on  the  former  trial  his  present  de- 
mand was  offered  to  beset  off,  but  was  rejected  oil 
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the  objection  of  the  plaintiff  in  that  cause  ;  held,  a 
good  answer  to  the  plea. 

Where  the  plaintiff,  in  a  justice's  court,  declared 
on  a  special  contract,  by  which  the  defendant  agreed 
to  transfer  to  him  $1,000  worth  of  railroad  stock, but 
claimed  damages  to  $100  only,  and  the  defendant 
pleaded  that  in  a  former  action,  on  contract.brought 
by  himself  against  the  plaintiff  before  a  justice,  the 
plaintiff  had  neglected  to  set  off  his  present  demand ; 
held,  that  the  plea  was  bad,  because  the  demand  was 
either  unliquidated,  or  was  for  the  sum  of  $1,000 ; 
and  in  either  case  could  not  have  been  set  off  in  the 
former  action. 

Citations— 2  K.  S.,  234,  sec.  50,  sub.  3 ;  236,  sees.  57, 
58,  sub.  1. 

ERROR  to  the  Rensselaer  C.  P.  Babcock 
sued  Peck  in  a  justice's  court,  in  assumpsit. 
The  declaration  was  on  a  special  agreement  be- 
tween the  parties,  by  which,  in  consideration 
of  certain  things  agreed  to  be  done  by  the 
plaintiff,  the  defendant  agreed  to  transfer  to 
the  plaintiff  "one  thousand  dollars  worth  of 
railroad  stock,  and  to  pay  the  said  plaintiff 
fifty  dollars  worth  of  goods,  at  his,  the  defend- 
ant's, store."  The  plaintiff  avers  performance 
on  his  part,  and  that  he  has  demanded  a  trans- 
fer of  the  stock,  and  payment  of  the  $50  worth 
of  goods,  but  the  defendant  refused.  Damages 
claimed,  $100. 

Pleas:  1.  Non  assumpsit.  2.  That  after  this 
cause  of  action  had  accured,  and  before  suit 
brought,  the  defendant  sued  the  plaintiff  in  a 
justice's  court,  in  a  plea  of  trespass  on  the  case, 
and  recovered  judgment  therein  for  $30.76 
damages  and  costs  of  suit,  against  the  plaintiff 
in  this  cause;  that  the  plaintiff  in  this  action 
made  a  set-off  in  that,  of  the  cause  of  action 
set  out  in  the  declaration  in  this  cause,  which 
was  then  and  there  heard,  tried  and  determined 
in  that  action,  with  the  other  matters  in  ques- 
tion in  that  cause. 

To  this  the  plaintiff  replies,  that  on  the  trial 
of  the  action  mentioned  in  said  plea,  the  plaint- 
iff in  the  present  suit  offered  to  set  off  the  cause 
of  action  set  forth  in  the  declaration;  which 
293*]  *was  objected  to  by  the  defendant  in 
the  present  suit,  and  that  on  such  objection  it 
was  rejected,  and  the  same  was  not  then  and 
there  heard  and  determined  with  the  other 
matters  in  question  in  said  suit.  3.  This  plea 
alleges,  that  after  the  present  cause  of  action 
accrued,  and  before  this  suit  was  commenced, 
the  defendant  impleaded  the  plaintiff  in  the 
justice's  court,  etc.,  in  a  plea  of  trespass  on  the 
case  upon  promises,  and  such  proceedings  were 
had,  etc. ;  that  the  defendant  recovered  judg- 
ment against  the  plaintiff  for  $30.76  damages; 
that  the  plaintiff  in  this  case  neglected  to  plead 
and  set  off  in  that  action,  the  demand  and  cause 
of  action  in  the  declaration  in  the  present  case, 
mentioned  and  claimed.  To  this  the  plaintiff 
replies,  that  at  the  trial  of  the  action  in  the  plea 
mentioned,  the  plaintiff  in  this  suit  offered  to 
set  off  the  cause  of  action  in  the  declaration 
alleged,  but  to  this  the  defendant  in  the  present 
suit  then  and  there  objected,  although,  at  the 
time  of  joining  issue  in  that  cause,  the  general 
issue  was  pleaded,  and  notice  of  set-off  given; 
but  that  the  said  set-off,  offered  as  aforesaid, 
was,  under  the  objection  thereto,  made  by  said 
defendant,  as  aforesaid,  then  and  there  reject- 
ed by  the  court. 

Demurrer  to  both  replications,  and  joinder. 
Judgment  for  the  defendant  with  costs,  which 
the  C.  P.  affirmed  on  certiorari. 
DENIO  4. 


Mr.  W.  W.  Seymour.f  or  plaintiff  in  error. 
Mr.  C.  E.  Mather,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  No  objection 
is  made  to  the  declaration,  and  it  is  assumed  to 
be  sufficient  to  show  a  cause  of  action.  The 
second  plea  is,  in  substance,  that  after  the  cause 
of  action  in  this  case  had  accrued,  and  before 
the  commencement  of  said  suit,  the  defendant 
therein  brought  an  action  of  assumpsit,  in  the 
justice's  court,  against  the  plaintiff,  in  which 
suit  the  same  cause  of  action  set  out  in  the  dec- 
laration in  this  case,  was  set  off  by  the  defend- 
ant in  that  suit;  and  said  alleged  cause  of  action 
was  then  and  there  heard, tried  and  determined, 
*with  the  other  matters  in  question  in  [*294 
said  cause,  and  judgment  thereupon  rendered 
in  favor  of  the  plaintiff  therein  for  damages 
and  costs. 

This  was,  undoubtedly,  a  good  plea  in  bar; 
for,  if  true,  it  showed  that  the  alleged  cause  of 
action  was  merged  in  the  judgment  rendered 
in  the  first  cause.  But  the  replication  furnishes 
a  decisive  answer  to  the  plea,  by  denying  that 
the  alleged  cause  of  action  was  heard  and  de- 
termined in  the  former  case,  as  the  plea  states. 
An  issue  was  thus  tendered  on  this  vital  part 
of  the  plea;  and  as  the  demurrer  concedes  the 
truth  of  the  replication,  the  plea,  in  this  re- 
spect, was  necessarily  untrue.  The  bar  inter- 
posed by  the  plea  was  thus  destroyed, and  upon 
these  pleadings  the  plaintiff  was  entitled  to 
judgment. 

The  third  plea  was  bad  in  substance.  It  was 
pleaded  in  bar  to  a  right  of  action  in  which 
the  plaintiff  was  entitled  to  recover  $1,050  as 
liquidated  damages,  or  his  damages  were  whol- 
ly unliquidated.  It  is  of  no  consequence  which 
is  the  true  construction  of  the  contract  declared 
on;  for  in  neither  event  was  the  plaintiff  bound 
to  make  a  set-off  of  his  right  of  action  in  the 
former  case. 

1.  If  the  contract  declared  on,  shows  that 
the  plaintiff  was  entitled  to  recover  $1,050,  as 
liquidated  damages,  it  was  not  a  cause  of  action 
which  he  was  bound  to  set  off.     2  R.  S.,  236, 
sees.  57,58,  sub.  1. 

2.  If,  according  to  the  declaration,  the  plaint- 
iff's damages  were  unliquidated,  they  were  not 
the  subject  of  a  set-off,  and  the  former  suit  was 
no  bar  to  this.     Id.,  234,  sec.  50,  sub.  3;  236, 
sec.  57.     As  this  plea  was  bad  in  substance,  it 
is  unnecessary  to  look  at  the  replication.    The 
plaintiff  should  have  had  judgment  on  the  de- 
murrer to  this,  as  well  as  to  the  other  replica- 
tion. 

The  judgments  of  the  justice  and  the  C.  P.  were 
erroneous,  and  must  be  reversed. 
Cited  in— 51  Barb.,  269;  14  Mich.,  157. 


*AVERILL  t>.  WILLIAMS  &  SAGE.  [*295 

Execution — Plaintiff's  Attorney  has  No  Author- 
ity to  Direct  as  to  What  Property  to  Levy 
Upon. 

The  plaintiff's  attorney  in  a  suit  in  which  judg- 
ment is  obtained,  has  no  authority,  as  such  attor- 
ney, to  direct  the  sheriff  what  property  to  levy  upon 
on  the  execution. 

Accordingly,  where  the  plaintiffs  in  an  execution 
were  sued  in  trover  by  a  stranger,  for  property 
seized  and  sold  by  the  sheriff  on  such  execution ; 
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held,  that  evidence  that  their  attorney  in  the  judg- 
ment had  directed  the  sale  of  the  property  for 
which  the  action  was  brought  did  not  prove  a  con- 
version by  the  defendants. 

Citation— 1  Den.,  501. 

fTlROVER,  tried,  a  second,  time,  at  the  St. 
J.  Lawrence  Circuit  in  February,  1846,  before 
Willard,  C.  Judge.  By  the  report  of  the  case 
when  formerly  before  the  court,  it  will  be  seen 
that  the  action  was  trover  for  the  conversion 
of  a  quantity  of  saw-logs  claimed  to  be  owned 
by  the  plaintiff,  which  were  seized  and  sold  by 
the  sheriff  of  St.  Lawrence  Co.  by  virtue  of  an 
execution  in  favor  of  the  defendants  against 
Beardsley  and  Lyon.  A  new  trial  was  ordered 
on  the  ground  that  it  was  not  proved  that  the 
sale  was  made  by  the  directions  of  the  defend- 
ants in  this  suit,  who  were  the  plaintiffs  in  the 
execution,  nor  that  they  had  assented  to  such 
sale.  See,  1  Den.,  501. 

On  the  second  trial  it  appeared  that  the  prop- 
erty was  bid  off  for  the  plaintiffs  in  the  execu- 
tion (the  present  defendants)  by  S.  8.  Lyon; 
that  he  acted  by  the  directions  of  Chapin,  the 
attorney  for  the  plaintiffs  in  the  execution, 
who  directed  the  deputy-sheriff  to  take  the  bid 
of  Lyon  as  agent  of  said  plaintiffs.  There  was 
other  evidence  which  was  also  relied  upon  by 
the  plaintiff  to  connect  the  defendants  with  the 
act  of  the  sheriff,  not  material  to  be  here  men- 
tioned. The  defendants  moved  for  a  nonsuit 
which  was  refused,  and  they  excepted,  and 
then  asked  the  judge  to  instruct  the  jury  that 
there  was  no  evidence  of  a  conversion.  The 

i'  udge  left  the  question  whether  a  conversion 
ad  been  proved  to  the  jury,  advising  them 
that  it  was  not,  enough  that  the  defendants 
were  the  plaintiffs  in  the  execution  on  which 
the  property  was  sold,  but  it  must  appear  that 
they  either  directed  the  sale  or  ratified  it  with 
a  knowledge  of  the  facts  after  it  had  been 
made.  The  defendants  excepted,  and  the 
plaintiff  had  a  verdict. 

296*]    *Mr.  C.  Edwards,  for  defendants, 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
Mr.  J.  G.  Myers,  for  plaintiff. 

By  the  Court,  Beardsley,  J.  When  this 
case  was  formerly  before  us,  we  held  that  the 
defendants  were  not  liable  in  this  action  mere- 
ly because  they  were  plaintiffs  in  the  execu- 
tion on  which  the  sale  was  made,  1  Den.,  501; 
and  that  point  is  not  now  in  contest.  A  new 
fact,  however,  was  shown  on  the  last  trial;  for 
it  appeared  that  the  attorney  for  the  plaintiffs 
in  the  execution  was  present  at  the  sheriff's 
sale,  and  that  the  bids  made  by  S.  S.  Lyon  for 
the  plaintiffs  were  made  under  the  direction 
and  express  authorization  of  said  attorney.  It 
was  not  shown  that  the  attorney  had  any  gen- 
eral or  special  authority  beyond  that  of  an  or- 
dinary attorney  at  law  in  prosecuting  a  suit  to 
judgment  and  execution;  and  in  that  charac- 
ter ft  is  plain  that  he  was  not  authorized  to  bid 
for  his  clients,  or  to  authorize  anyone  else  to 
bid  for  them.  An  attorney  has  very  plenary 
power  in  the  prosecution  of  a  suit  to  judgment 
and  execution,  and  in  these  respects  his  acts 
may  bind  and  conclude  his  client.  But  no  in- 
terference of  his  in  directing  what  the  sheriff 
shall  sell  on  the  execution,  or  in  assuming  to 
bid,  or  authorize  another  to  bid,  for  his  client, 
will  make  him  in  any  manner  responsible  for 
his  acts.  What  was  done  in  this  case  by  Cha- 
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pin,  the  attorney,  and  by  S.  S.  Lyon,  who  act- 
ed, so  far  as  the  case  discloses,  on  the  authori- 
ty of  the  attorney  alone,  furnishes  no  evidence 
of  a  conversion  by  the  defendants.  Had  it  ap- 
peared that  they  subsequently  assumed  the 
control  of  the  property  struck  off  to  them,  or 
had  in  any  other  manner  ratified  what  was  so 
done  in  their  name,  a  different  question  would 
have  been  presented.  But  no  evidence  was 
given  to  show  that  the  property  so  sold  by  the 
sheriff  had  been  interfered  with  by  any  person 
since  the  sale.  [The  learned  justice  referred 
to  the  other  testimony  relied  on  to  prove  a  con- 
version, which  he  held  did  not  furnish  any 
evidence  upon  that  point,  and  concluded  as 
follows.]  Upon  the  whole  it  seems  to  me  there 
was  not  such  *evidence  given  as  [*297 
should  be  allowed  to  maintain  this  action 
against  either  of  the  defendants.  The  plaintiff, 
therefore,  should  have  been  nonsuited  on  the 
trial. 
New  trial  granted. 

Same  case— 1  Denio,  50J. 

Explained -9  Hun,  244. 

Cited  in-63  N.  Y.,  185 ;  83  N.  Y.,  525 ;  63  How.  Pr., 
179 : 15  Abb.  N.  S.,  428 ;  48  Super.,  172 ;  5  Daly,  252 ;  27 
Mich.,  247 ;  15  Am.  Rep.,  187. 


ACKERMAN  ET  AL.  «.  VAIL. 

Vote  of  School  Meeting — Statute. 

Where  a  district  school  meeting  voted  that  the 
present  school-house  should  be  sold  at  auction,  and 
that  a  new  one  should  be  built  on  the  same  site,  the 
contract  therefor  to  be  given  to  the  lowest  bidder; 
held,  a  legal  vote,  and  that  it  authorized  the  trustees 
pursuant  to  Stat.  1841,  p.  238,  sec.  14,  to  raise  by  tax 
the  amount  to  be  paid  the  contractor,  deducting 
the  proceeds  of  the  old  house. 

Citations-18  Johns.,  351 ;  5  Hill,  46 ;  Laws  1841,  p. 
238,  sec.  14 ;  1 K.  S.,  478,  sec.  64. 

TERROR  to  Orange  C.  P.  Vail  sued  Acker 
-Cj  man  and  three  others  before  a  justice,  and 
declared  in  trespass  for  taking  and  selling  a 
one  horse  harness.  The  case  was  as  follows: 
March  22,  1844,  a  special  school  district  meet- 
ing was  held  in  school  district  No.  13  in  the 
Town  of  Warwick;  the  record  of  which  meet- 
ing states,  that  "A  motion  was  made  to  author- 
ize the  trustees  to  sell  the  old  house  to  the 
highest  bidder,  and  to  cause  a  new  one  to  be 
erected  in  its  place,  to  be  sold  to  the  lowest 
bidder,  and  decided  for  building,  six  voting 
for  and  four  against,  as  follows:"  then  fol- 
lowed the  names  of  the  voters  on  each  side  of 
the  question,  showing  the  motion  carried  as 
above.  "It  was  then  unanimously  resolved 
that  said  school-house  shall  be  eighteen  feet  by 
twenty-four  (understood,  including  entry). 
Resolved  unanimously  that  the  trustees  cause 
a  suitable  necessary  to  be  erected  in  connec- 
tion with  the  school  house."  At  a  subsequent 
special  meeting,  a  resolution  was  offered  to  re- 
consider so  much  of  the  former  proceedings 
"as  related  to  the  place  of  erecting  the  new 
school-house;"  but  the  resolution  was  lost — 
nine  voting  for  and  ten  against  it. 

The  trustees  advertised  the  old  school-house 
for  sale,  and'gave  notice  for  bidders  for  build- 
ing the  new  house  and  a  privy,  the  new  house 
to  be  18  by  24  feet.  The  old  house  was  sold 
to  the  highest  bidder,  pursuant  to  the  notice, 
for  $5.50;  and  the  *lowest  bidder— [*298 
four  master  builders  being  present — took  the 
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contract  for  building  the  new  house  with  its  ap- 
pendage at  the  sum  of  $249;  leaving  a  balance, 
after  deducting  the  sum  received  for  the  old 
house,  of  $243.50.  To  collect  that  sum,  the 
trustees  issued  a  warrant  and  tax  list,  the 
plaintiff  being  taxed  to  the  amount  of  $6.63; 
and  the  district  collector  levied  on,  and  sold 
the  harness  in  question  to  pay  the  plaintiff's 
tax.  For  that  act  this  action  was  brought 
against  the  three  trustees  and  the  collector. 

The  justice  discharged  the  collector;  and  the 
jury  found  a  verdict  in  favor  of  the  other  de- 
fendants, on  which  the  justice  rendered  judg- 
ment, which  on  cerliorari  by  the  plaintiff  was 
reversed  by  the  C.  P.  The  defendants  bring 
error. 

Mr.  J.  W.  Gott,  for  plaintiffs  in  error.         i 
Messrs.  Westcott   and   Gidney,   for  de-  ' 
fendant  in  error. 

By  the,  Court,  Bronson,  Oh.  J.  The  objec- 
tion made  by  the  plaintiff  is,  that  no  definite 
sum  was  voted  by  the  district  meeting  as  a  tax 
for  building  the  new  school-house;  and  as  the 
law  formerly  stood  the  objection  would  have 
been  fatal  to  the  proceedings.  Robinson  v. 
Dodge,  18  Johns. ,  351 ;  Trumble  v.  White,  5  Hill, 
46.  But  it  is  now  provided  that  when  the 
trustees  of  any  school  district  are  required  or 
authorized  by  law,  or  by  vote  of  their  district, 
to  incur  any  expense  for  such  district,  they 
may  raise  the  amount  thereof  by  tax  in  the 
same  manner  as  if  the  definite  sum  to  be  raised 
had  been  voted  by  a  district  meeting;  and  the 
same  shall  be  collected  and  paid  over  in  the 
same  manner.  Stat.  1841,  p.  238,  sec.  14.  The 
words  are  clearly  broad  enough  to  cover  the 
case.  The  trustees  were  authorized,  by  the 
vote  of  their  district,  to  sell  the  old  school- 
house  and  build  a  new  one  in  its  place;  in  do- 
ing which  they  would  necessarily  incur  ex- 
pense. The  law  limited  the  maximum  expense 
for  the  new  house  to  $400.  1  R.  8.,  478,  sec. 
64.  And  the  vote  of  the  district  fixing  the  di- 
mensions of  the  house,  and  directing  the  work 
299*]  to  be  sold  to  the  lowest  *bidder,  had 
the  effect  of  restricting  the  expense  to  a  much 
smaller  sum.  But  if  the  district  had  left  the 
whole  to  the  discretion  of  the  trustees,  and 
they  had  kept  within  the  $400,  the  Act  of  1841 
would  have  authorized  the  raising  of  the  mon- 
ey. It  is  said  that  the  statute  ought  to  be  so 
construed  as  to  confine  its  operation  to  small 
incidental  expenses  incurred  by  the  trustees. 
But  the  language  is  general; "and  there  is 
nothing  which,  upon  any  just  principle  of  in- 
terpretation, will  warrant  us  in  restricting  the 
provision  to  any  particular  class  of  expenses. 

The  judgment  of  the  C.P.  must  be  reversed, 
and  that  of  the  justice  affirmed. 

Ordered  accordingly. 

Cited  in-5  Lans.,  63 ;  13  Barb.,  115 ;  28  Barb.,  57. 


STEPHEN  G.  AUSTIN,  Receiver  of  the  COM- 
MERCIAL BANK  OP  BUFFALO, 

SPENCER  'DANIELS. 

Personal  Liability  of  Officers  of  Bank— Money 
Used  to  Purchase  State  Stock— Bank  Without 
Authority  to  Purc7iase. 

The  Commercial  Bank  of  Buffalo  had  no  power 
to  deal  in  state  stocks. 

DENIO  4. 


Where  the  officers  of  a  bank  purchased  state  stocks 
to  carry  on  a  private  undertaking  in  which  they 
were  engaged,  and  signed  a  contract  obliging  the 
bank  to  pay  for  the  same.and  then  took  money  from 
the  bank  to  fulfill  such  engagement ;  held,  that  they 
were  liable  to  the  receiver  for  the  money  so  taken. 

And  where  the  money  for  such  purpose  was  taken 
by  the  cashier,  with  the  assent  of  the  president,who 
was  the  financial  officer  of  the  bank  ;  held,  that  such 
assent  did  not  protect  the  cashier,  it  appearing  that 
he  was  a  party  to  the  private  enterprise  in  which  the 
money  was  to  be  used. 

The  officers  of  the  bank  are  the  agents  of  the  cor- 
poration, and  are  liable  for  an  abuse  of  their  trust 
wherever  the  agents  of  an  individual  would  be. 

MOTION  to  set  aside  the  report  of  referees. 
The  defendant  was  the  cashier  of  the  Com- 
mercial Bank  of  Buffalo  until  the  end  of  July, 
1841,  when  he  resigned.  The  bank  failed  and 
its  effects  passed  into  the  hands  of  the  plaintiff 
as  receiver  about  five  months  afterwards.  The 
plaintiff  claimed  to  recover  the  balance  of  the 
defendant's  individual  account  appearing  upon 
the  ledger,  amounting  to  $2,035. 07.  Two  items 
on  the  debit  side  amounting  to  $614  were  con- 
sidered erroneous  by  the  referees — *and  [*3OO 
the  finding  in  that  respect  is  acquiesced  in  by 
the  plaintiff — which  reduced  the  balance  to 
$1,421.07,  which  the  referees  reported  due  to 
the  plaintiff.  There  was  another  item  on  the 
debit  side  of  the  ledger,  of  $11,250,  of  the  date 
of  November  12,  1840,  and  an  item  of  credit  of 
the  same  date  of  $8,870,  which  the  defendant 
insisted  were  not  individual  transactions,  and 
did  not  belong  to  his  account.  As  to  this,  it 
appeared  that  Mr.  Hatch,  the  president,  who 
was  the  financial  officer  of  the  bank,  and  the 
defendant  in  this  suit,  the  cashier,  were  en- 
gaged in  establishing  the  Union  Bank,  an  insti- 
tution under  the  general  Banking  Law, and  for 
that  purpose  bought  on  credit  $100,000  of  Illi- 
nois state  stock,  pledging  or  attempting  to 
pledge  the  responsibility  of  the  Commercial 
Bank  of  Buffalo  therefor,  the  defendant  sign- 
ing the  contract  for  the  stock,  as  cashier.  To 
pay  for  this  stock,  scrip  for  stock  in  the  Illi- 
nois Canal  and  R.  R.  Company  was  purchased; 
and  the  sum  of  $11,250  above  mentioned  was 
taken  from  the  Commercial  Bank  by  the  de- 
fendant, with  the  assent  of  Hatch,  the  presi- 
dent, to  enable  the  former  to  go  west  and  make 
the  purchase.  The  canal  and  railroad  stock  was 
accordingly  purchased  and  applied  towards  the 
payment  for  the  Illinois  state  stock,  and  the 
Union  Bank  went  into  operation.  The  referees 
allowed  these  items  to  stand  in  the  account  and 
reported  accordingly. 

Mr.  N.  Hill,  Jr.,  for  defendant,  cited  Bank 
of  Vergennes  v.  Warren,  7  Hill,  91. 

Mr.  D.  Wright,  for  plaintiff. 

By  the  Court,  Beardsley,  J.  There  is  no 
error  in  this  case  of  which  the  defendant  can 
complain,  and  none  is  alleged  on  the  part  of 
the  receiver. 

It  may  be  collected  from  the  report  of  the 
referees,  although  the  evidence  is  not  stated 
with  much  detail  or  particularity,  that  Hatch 
and  the  defendant,  the  president  and  cashier 
of  the  bank  now  represented  by  the  receiver, 
were  engaged  in  1839  or  1840,  in  establishing  a 
new  banking  institution  called  the  Union  Bank, 
*under  the  general  Banking  Law  of  [*3O1 
1838.  That  with  a  view  to  this  object  a  pur- 
chase was  made,  on  credit,  of  stock  of  the 
State  of  Illinois,  for  which  they  assumed  to 
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give  the  security  of  the  bank  of  which  they 
were  such  officers.  For  this  no  authority  ex- 
isted. The  bank  had  no  power  to  deal  in  state 
stocks,  and  the  president  and  cashier  had  as 
little  to  pledge  its  responsibility,  such  as  it 
was,  for  their  individual  engagement.  Subse- 
quently, and  in  order  to  pay  for  this  state  stock 
the  defendant  made  a  purchase  of  Illinois  canal 
and  railroad  stock,  in  doing  which  this  sum  of 
$11,250  appears  to  have  been  taken  from  the 
Commercial  Bank  and  used  by  him.  It  was 
done  by  the  assent  of  the  president,  who  had 
the  principal  charge  and  management  of  the 
bank ;  but  this,  although  it  may  show  that  the 
presides!  was  equally  liable  with  the  cashier, 
can  afford  no  protection  to  the  latter.  The 
money  was  not  received  by  him  for  any  pur- 
pose connected  with  the  proper  business  of  the 
bank;  but  was  taken,  without  the  semblance 
of  lawful  authority,  to  be  used  in  the  private 
and  individual  business  of  these  parties.  True, 
there  was  an  effort  to  mix  up  the  concerns  of 
these  two  institutions,  but  it  was  merely  col- 
orable and  being,  as  to  the  Commercial  Bank, 
at  least,  entirely  unauthorized,  the  rights  of 
that  institution  and  the  liability  of  the  parties 
by  whom  that  effort  was  made,  were  in  no  de- 
gree affected  thereby. 

As  far  as  I  comprehend  the  principal  on 
which  this  defense  was  supposed  to  be  availa- 
ble, it  must  have  been  that  while  bank  officers 
assumed  or  pretended  to  be  acting  on  behalf 
of  and  for  the  benefit  of  the  institution  of 
which  they  were  officers,  they  could,  in  no 
case,  be  held  responsible  to  the  corporation  for 
what  was  done.  But  this  is  a  point  of  doctrine 
to  be  established,  and  which  has  not  yet  been 
done.  Bank  officers  are  but  agents  of  the  cor- 
poration, and  if  they  transcena  or  abuse  their 
powers  are  as  much  responsible  to  their  prin- 
cipal as  are  the  agents  of  an  individual.  This 
ought  to  be  regarded  as  too  plain  to  require 
argument  or  authority,  and  I  shall  offer 
neither. 

In  this  case  it  was  not  denied  that  the  defend- 
ant had  received  the  sum  in  question.  He  re- 
ceived it  either  to  be  used  for  the  bank  in  the  pur- 
chase of  canal  and  railroad  stock,  or  to  be  used 
3O2*J  for  *the  benefit  of  the  owners  of  the  Un- 
ion Bank — "the  concern, "as  designated  by  one 
of  the  witnesses.  The  first  was  an  illegal  ob- 
ject, and  the  second  was  at  least  equivalent  to 
a  loan  of  the  money  to  the  person  who  took  it. 
And  in  either  aspect  the  defendant  was  respon- 
sible for  the  money. 

Motion  to  set  aside  report  denied. 

Cited  in— 82  N.  Y.,  79 ;  86  N.  Y.,  45 ;  57  How.  Pr., 
65,71.70:  59  How.  Pr.,  450;  10  Bos.,  692;  45  Super., 
622 ;  96  U.  S.,  198 ;  36  Mich.,  268. 


ALEXANDER  v.  TAYLOR. 

Forme)'  Adjudication— Record  is  Evidence  Only 
against  Parties  and  Privies— Master  and  Serv- 
ant— Trover. 

A  record  of  a  recovery  in  another  suit  is  evidence 
only  against  parties  and  privies. 

It  is  not  enough  that  the  person  against  whom  the 
former  judgment  was  rendered  was  the  servant  of 


NOTE.— Former  adjudication— When  a  bar.  See 
Gardener  v.  Buckbee,  3  Cow.,  120,  note ;  Lawrence  v. 
Hunt,  10  Wend., 80,  note;  Wilder  v.  Case,  16  Wend.. 
583,  note. 
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the  party  against  whom  it  is  offered  in  evidence,  and 
had  attempted  to  defend  in  that  character. 

Accordingly,  where  the  defendant  in  an  action  of 
trover,  had  recovered  judgment  in  replevin  for  the 
same  property,  against  J.  W.  S.,  who  was  in  the  em- 
ployment of  the  plaintiff  in  the  first  mentioned  suit, 
and  who  set  up  in  his  defense  that  the  property  be- 
longed to  his  employer,  and  that  he  took  it  as  his 
servant  and  agent ;  held.that  the  record  of  such  for- 
mer recovery  was  not  admissible  for  the  defendant 
in  the  action  of  trover. 

If  it  were  competent  it  would  be  only  evidence 
and  not  a  conclusive  bar. 

Citations— 2  Doug.,  499  ;  14  Johns.,  82 ;  Cowen  &  H. 
Notes,  812. 

ERROR  to  the  St.  Lawrence  C.  P.,  where  an 
action  of  trover  by  Alexander  against  Tay- 
lor was  tried  in  May,  1845,  on  appeal  from  a 
justice's  court.  The  plaintiff  sought  to  recov- 
er for  the  conversion  of  a  mare.  Plea,  not 
guilty,  with  notice  of  special  matter. 

In  1841,  the  mare  in  question  was  owned  by 
Rice  &  Tucker, who  were  partners, and  resided 
at  Brasier,  St.  Lawrence  County.  The  plaint- 
iff lived  at  Syracuse,  but  had  a  store  and  fur- 
nace at  Brasier,  the  business  of  which  was 
conducted  for  him  by  J.  W.  Skinner,  as  his 
agent.  In  jjune,  1841,  Rice  &  Tucker,  being 
indebted  to  the  plaintiff  in  $250,  executed  to 
him  a  mortgage  of  this  animal  and  other  prop- 
erty, to  secure  that  debt,  conditioned  to  be  void 
if  they  should  pay  the  debt  by  the  first  of  June, 
1842,  and  it  authorized  the  plaintiff  to  take 
possession  and  sell  *the  property  be-  [*3Or 
fore  that  time,  if  he  should  consider  himself 
insecure.  The  mortgage  was  filed  in  the  prop 
er  town  clerk's  office.  At  the  time  of  theexe 
cution  of  the  mortgage  the  mare  was  in  the 
possession  of  Skinner,  the  plaintiff's  agent, bv 
was  shortly  afterwards  missing, and  wasfounc 
in  the  defendant's  possession,  who  refused  tc 
give  her  up  upon  a  demand  made  on  behalf  of 
the  plaintiff. 

The  defendant  proved  a  judgment  in  his  fa 
vor  rendered  in  the  C.P.  of  St.  Lawrence  Co., 
in  an  action  of  replevin  for  two  mares.against 
Skinner  and  one  W'nchell.  The  suit,  as  ap 
peared  by  the  record, was  commenced  in  1841. 
The  defendant  Skinner  pleaded  non  cepit,  anc 
gave  notice  setting  forth  the  ownership  of  the 
mares  by  Rice  &  Tucker,  the  execution  of  the 
chattel  mortgage  as  above  mentioned, and  ths 
the  plaintiff  deeming  himself  insecure,  h« 
Skinner,  as  his  agent  and  servant,  took  tl 
mares,  etc.  Winchell  interposed  a  similar  de- 
fense. The  cause  was  tried  in  May,  1843. when 
the  plaintiff  had  a  verdict  and  judgment.  The 
plaintiff,  in  this  suit,  objected  to  the  reading 
of  the  record,  but  the  objection  was  overruled, 
and  the  plaintiff  excepted.  The  defendant's 
counsel  then  moved  fora  nonsuit.on  the  ground 
that  the  judgment  was  a  bar  to  the  action;  and 
the  court  being  of  that  opinion,  the  plaintiff 
was  nonsuited,  and  he  excepted.  Error  was 
brought  on  a  bill  of  exceptions. 

Messrs.  James  and  Brown,  for  plaintiff, 
insisted  that  the  judgment  iu  the  suit  against 
Skinner  and  Winchell  was  not  evidence  in  this 
suit  ;  or  if  it  were,  that  it  was  not  conclusive. 
They  cited  Case  v.  Reeve,  14  Johns.,  79  ;  Law- 
rence v.  Hunt,  10  Wend.,  80;  Ryerss  v.  Rippey, 
25  Id.,  432;  Wheeler  v.  Ryerss,  4  Hill,  466. 

Mr.  C.  G.  Myers,  for  defendant  in  error, 
cited  Kinnersley  v. Orpe,  2  Doug.,  517;  Hancock 
v.  Welsh,  1  Stark.,{277;  1  Phil.  Ev.,  321,  333; 
Cowen  &  H.  Notes,  824,  826. 
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3O4*]    *By  the  Court,  Beardsley,  J.    The 

•C.  P.  erred  in  holding  that  the  judgment  in  the 
action  of  replevin  was  a  bar  to  the  action  of 
trover.  The  plaintiff  in  the  latter  case  was  not 
shown  to  have  had  any  concern  with  the  ac- 
tion of  replevin;  he  was  not  a  party  to  it,  nor 
in  privity  with  any  such  party.  Upon  no  prin- 
ciple, therefore,  could  he  be  concluded  by  that 
judgment. 

None  of  the  authorities  referred  to  by  the 
counsel  for  the  defendant  in  error,  sustain  the 
decision  made  by  the  C.  P.  Kinnersley  v.  Orpe, 
2  Doug.,  499,  rests  on  the  principle  that  the 
real  defendant,  in  the  case  on  trial  and  in  the 
former  action,  was  one  and  the  same  person. 
It  was  so  understood  by  Ch.  J.  Spencer,  in 
Case  v.  Reeve,  14  Johns.,  82,  and  on  no  other 
ground  is  it  reconcilable  with  well  established 
rules  of  evidence.  Cowen  &  H.  Notes,  812.  Be- 
sides, the  C.  P.  held  the  former  judgment  to 
be  not  merely  evidence, but  that  it  was  conclu- 
sive as  a  bar.  In  Kinnersley  v.  Orpe,  the  con- 
trary was  adjudged,  the  court  holding  that  al- 
though the  evidence  was  admissible  it  was  not 
conclusive. 

It  might  be  added  that  the  bill  of  exceptions 
does  not  show  that  the  mare,  for  which  the  ac- 
tion of  trover  was  brought, was  one  of  the  two 
in  question  in  the  action  of  replevin.  It  may 
have  been  conceded  on  the  trial  that  such  was 
the  fact,  but  the  bill  of  exceptions  would  not 
authorize  any  such  conclusion.  The  notices, 
put  in  by  the  defendants  in  replevin,  under 
their  pleas.proved  nothing  against  the  plaintiff 
in  the  action  of  trover;  and,  as  far  as  this  bill 
of  exceptions  discloses.he  was  an  entire  stran- 
ger to  the  action  of  replevin, and  to  the  act  for 
which  it  was  prosecuted.  It  does  not  even  ap- 
pear that  he  ever  heard  of  either  until  the  rec- 
ord of  judgment  was  brought  up  against  him 
on  the  trial. 

Judgment  reversed. 

Cited  in— 81  N.  Y.,  490. 


-3O5*]      *ABELL  v.  DOUGLAS  3. 

Parol  Executory  Contract  for  Sale  of  Lands  in 
Pa,.,  Valid — Law  of  Pa.  Controls — Notes  for 
Purchase  Money  Valid,  the  Consideration  be- 
ing Legal — Estoppel. 

Money  voluntarily  paid,  with  a  full  knowledge  of 
the  facts  in  respect  to  which  it  is  claimed,cannot  be 
recovered  back. 

The  principle  applied  to  payments  made  on  ac- 


count of  a  purchase.by  parol,  of  an  equitable  inter- 
est in  lands  situated  in  Pa. 

Contracts  and  conveyances  between  citizens  of 
this  State  respecting1  lands  in  another  State,  aregov- 
erned  by  the  laws  of  such  other  State. 

In  the  absence  of  proof  to  the  contrary,  the  com- 
mon law  of  England  respecting  the  formalities  re- 
quired to  transfer  a  title  to  land  is  presumed  to 
prevail  in  the  other  States  of  the  Union.  Semble. 

By  the  Statute  of  Frauds  of  Pa.  proved  on  the 
trial,  parol  executory  contracts  for  the  sale  of  land 
are  not  declared  void.but  remain  valid  as  they  were 
at  common  law;  and  such  is  the  doctrine  of  the 
courts  in  that  State. 

Accordingly,  where  one  gave  his  promissory  notes 
upon  the  purchase  by  parol  of  an  equitable  interest 
in  land  in  Pa.,  held, that  such  notes  were  made  upon 
a  legal  consideration  and  were  valid. 

But  if  the  contract  could  not  have  been  enforced 
for  not  being  in  writing,  still  where  the  purchaser 
has  disposed  of  the  subject  of  his  purchase  and  has 
thus  had  the  benefit  of  it,  he  cannot  set  up  that  the 
notes  given  upon  the  purchase  were  without  con- 
sideration. 

Citations— Chit.  Cont.,  633,  639,  ed.  1842 ;  2  Phil.Ev., 
119, 120;  1  Chit.  PL,  384;  1  Saund.,  264,  n.  •  2  Saund. 
PL  &  Ev.,679 ;  2  East,  469 :  Broom,  Leg.  Max.,127-130 ; 
5  Taunt.,  144 ;  10  Ad.  &  Ell.,  82 ;  Rob.  Frauds,  467, 
sees.  1,  2, 3,  4,  7,  8,  9 ;  Car.  II.,  sees.  1,  2, 3 ;  4  Dall.,152 ; 
1  Binn.,  450 :  10  Serg.  &  R.,  387 ;  1  R.  L.,  1813,  p.  78, 
sees.  9, 10, 11 ;  79,  sees.  12-14 ;  2  R.  S.,  134,  sees.  6-10 ;  3 
R.  S.,  653-656. 

A  SSUMPSIT,  tried  at  the  Erie  Circuit,  in 
A  July,  1843,  before  Dayton,  C.  Judge. 

The  plaintiff  claimed  to  recover :  1.  The 
amount  of  a  promissory  note  made  by  the  de- 
fendant, March  24,  1836,  for  $500,  as  to  which 
there  was  no  controversy;  2.  The  sum  of  $250 
paid  by  the  plaintiff  in  part  satisfaction  of  a 
note  which  the  defendant  had  given  .with  sev- 
eral other  persons  to  one  Reed,  with  interest 
thereon;  and  3.  The  sum  of  $800  and  interest 
thereon, being  the  amount  of  a  promissory  note 
which  the  plaintiff  gave  the  defendant  March 
26,  1836,  and  which  the  plaintiff  had  paid, but 
claimed  to  be  entitled  to  recover  back.  The 
following  facts  were  proved,  or  admitted  :  in 
February,  1836, the  defendant,  D.  McCluer  and 
E.  A.  Lester  went  to  Erie,  Pa., for  the  purpose 
of  purchasing  lots  at  that  place, with  a  view  to 
a  speculation.  The  plaintiff  and  one  White, 
knowing  their  purpose,  requested, as  they  were 
setting  off  from  Chautauqua  Co. ,  to  be  admit- 
ted to  share  in  the  enterprise.  At  Erie  three 
other  "persons  joined  in  the  adventure, [*3O6 
and  the  six  persons — the  defendant,  McCluer 
and  Lester,  and  the  three  others  who  joined  at 
Erie — agreed  to  purchase  a  lot  of  land  of  one 
R.S.  Reed  for  $16.000,each  to  take  one  eighth, 
leaving  two  eighths  for  the  plaintiff  and  White. 
As  between  themselves  each  was  to  pay  an 


NOTE.— Evidence— Foreign  laws— Proof  of.  See  U. 
S.  Bank  v.  Stearns,  15  Wend.,  314,  note. 

Presumption  as  to  the  existence  of  the  common  or 
local  law  in  other  States  or  countries.  See  Leaven- 
worth  v.  Brockway,  2  Hill.  201,  note. 

The  common  law  is  presumed  to  prevail  in  the  other 
States.  Holmes  v.  Broughton,  10  Wend.,  75 ;  Starr  v. 
Peck,  1  Hill,  270 ;  Throop  v.  Hatch,  3  Abb.  Pr.,  23; 
Cheney  v.  Arnold,  15  N.  Y.,  345 ;  People  v.  Brady, 
56  N.  Y.,  182 ;  First  Nat.  Bk.  of  Meadville  v.  Fourth 
Nat.  Bk.  of  N.  Y.,  77  N.  Y.,  320 ;  S.  C.,  33  Am.  Rep., 
618  :  Stoneman  v.  Erie  Ry.  Co.,  52  N.Y.,  429;  Brown 
v.  Camden  Ry.  Co.,  83  Pa.  St.,  316;  McDougald  v. 
Carey,  38  Ala.,  320;  Cubbedge  v.  Napier,  62  Ala., 
518;  Smith  v.  Munice  Bank,  29  Ind.,  158;  Smith  v. 
Peterson,  63  Ind.,  243 ;  Southwestern  R.  Co.  v.Webb, 
48  Ala.,  585 ;  Norris  v.  Harris,  15  Cal.,  226 ;  Webber  v. 
Donnelly,  33  Mich.,  469;  Winslow  v.  Brown,  7  R.  I., 
95;  Carpenter  v.  G.  T.  Ry.  Co.,  72  Me.,  388;  Meyer 
v.  MeCabe,  73  Mo.,  236  ;  felinck  v.  Price,  4  W.  Va., 
4;  Roethke  v.  Philip  Best  Brewing  Co.,  33  Mich., 
340;  Chase  v.  Alliance  Ins.  Co.,  91  Mass.,  311;  Na- 
tional Bank  v.  Green,  33  Iowa,  140. 

DENIO  4. 


The  statute  law  of  the  forum  is  not  presumed  to  ex- 
ist in  other  States  or  countries.  Davis  v.  Garr,  6  N. 
Y.,  124 ;  Wright  v.  Delaffeld,  23  Barb..  498 ;  White  v. 
Knapp,  47  Barb.,  549:  Harris  v.  White,  81  N.  N.,  532, 
544 ;  Van  Voorhis  v.  Brintnall,  86  N.  Y.,  22 ;  People 
v.  Chase,  28  Hun,  310 ;  Whitf  ord  v.  Panama  Ry.  Co., 
23  N.  Y.,465;  McDonald  v.  Mallory.  77  N.  Y.,  546; 
Leonard  v.  Col.  Nav.  Co.,  84  N.  Y.,  48 ;  Cutler  v. 
Wright,  22  N.Y.,  472 ;  Holmes  v.Boughton.10  Wend., 
75;  Johnson  v.  Chambers,  12  Ind.,  102:  Leake  v. 
Bergen.  27  N.  J.  Eq.,  360:  Flanagan  v.  Packard,  41 
Vt..  561 ;  Stark  Bank  v.  Pottery  Co.,  34  Vt.,  144 ; 
Kling  v.  Fries,  33  Mich.,  275:  Hull  v.  Augustine,  23 
Wis.,  383:  Flato  v.  Mulhall,  72  Mo.,  522;  Murphy  v. 
Collins,  121  Mass.,  6 ;  Graves  v.Cameron,  9  Daly,  152  ; 
Sullivan  v.  Babcock,  63  How.  Pr..  120.  But,  see, 
McCulloch  v.  Norwood,  58  N.Y.,  562 ;  Wilcox  Co.  v. 
Green,  72  N.  Y..  17  ;  Monroe  v.  Douglass,  5  N.  Y., 
447 ;  Chapin  v.  Dobson,  78  N.  Y.,  74 ;  Norris  v.  Har- 
ris, 15  Cal.,  226 ;  Hickman  v.  Alpaugh,  21  Cal.,  225 ; 
Hillv.Wilber,  41  Ga.,449. 

See,  generally,  Story  Conn.  Laws,  863,  note  (8th  ed). 
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equal  part  of  the  purchase  money.  Reed  con 
veyed  the  land  to  McCluer.  who  executed  his 
bond  and  mortgage  for  $14,000,  and  the  de 
fendant  and  a  part  of  his  associates  gave  ther 
promissory  notes  for  $2,000.  the  residue  of  th 
purchase  money.  On  the  return  of  the  parties 
to  Chautauqua  Co., the  plaintiff  and  White.on 
being  informed  of  the  purchase,  agreed  to  take 
the  shares  intended  for  them,  and  to  pay  each 
his  share  of  the  purchase  money.  Afterwards 
and  March  26,  1836,  the  plaintiff  bought  of  the 
defendant  his  share  in  the  speculation  at  an 
advance  of  $2,400,  agreeing  to  take  the  placi 
of  the  defendant  and  pay  off  all  his  liabilitie 
on  account  of  the  purchase.  The  foregoing 
transactions  between  the  plaintiff  and  the  de 
fendant  and  between  the  associates  were  ver 
bal.  The  plaintiff  then  gave  the  defendant  three 
promissory  notes,  for  $800  each,  payable,  re- 
spectively, in  four,  eight  and  twelve  months 
from  that  time;  and  he  also  gave  to  the  defend- 
ant a  writing  stating  that  he  had  purchased  the 
defendant's  right  in  the  land  at  Erie  of  which 
McCluer  held  the  title, and  agreeing  to  pay  the 
defendant's  proportion  of  the  $2,000  notes  and 
to  save  the  defendant  harmless  therefrom.  The 
plaintiff  had  paid  the  first  of  the  three  notes  for 
$800,  and  $250,  being  the  defendant's  propor- 
tion of  the  note  of  $2,000  to  Reed— the  whole 
of  the  last  mentioned  note  having  been  paid  ; 
and  these  payments,  with  interest  thereon,  to- 
gether with  the  uncontested  note  for  $500  and 
interest,  constituted  his  claim  in  this  suit.  He 
gave  in  evidence  the  Statute  of  Frauds  of  Pa., 
which  is  sufficiently  stated  in  the  opinion  of 
the  court. 

McCluer  was  sworn  as  a  witness  for  the  de- 
fendant, and  proved  that  he  and  the  plaintiff 
purchased  the  shares  of  all  the  other  associ- 
ates, and,  as  between  themselves,  agreed  to 
share  in  the  profits;  and  the  witness  on  behalf 
of  the  plaintiff  and  himself  went  to  N.  Y.  to 
3O7*]  sell  the  land,  but  was  unable  *to  do  so. 
When  the  first  payment  on  the  bond  and  mort- 
gage became  due,  they  gave  their  note  for  the 
amount  and  were  afterwards  sued  on  it  and 
judgment  was  obtained.  Afterwards,  the 
plaintiff  made  an  arrangement  with  Reed  to 
take  back  the  land,  and  McCluer  accordingly 
reconveyed  it  in  November,  1840;  and  the 
whole  matter  was  settled  as  between  Reed  and 
the  plaintiff  and  McCluer.  The  defendant 
gave  in  evidence  the  two  other  promissory 
notes,  of  $800  each,  which  the  plaintiff  had 
given  him,  and  claimed  to  have  the  same,  with 
the  interest  thereon,  set  off  against  the  plaint- 
iff. The  judge  held  that  the  plaintiff  was  not 
entitled  to  recover  except  as  to  the  note  of  $500 
to  which  no  defense  was  pretended  ;  and  that 
the  defendant  was  not  entitled  to  set  off  the 
notes  held  by  him,  which  the  judge  charged 
were  void  for  having  been  given  on  a  parol 
contract  for  the  purchase  of  land.  Both  par- 
ties excepted,  and  a  bill  of  exceptions  on  be- 
half of  each  was  settled  and  signed.  The  jury 
gave  a  verdict  for  the  undisputed  demand,  in 
accordance  with  the  judge's  charge 

Mr.  C.  H.  S.  Williams,  for  plaintiff,  made 
the  following  points  : 

1.  The  sale  by  the  defendant  to  the  plaint- 
iff was  of  an  interest  in  lands,  and  being  by 
parol  was  void  at  the  common  law  and  by  the 
Statute  of  Pa. 
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2.  Money  paid  upon  a  purchase  void  by  stat- 
ute, but  not  illegal,  may  be  recovered  back. 
Bice  v.  Peet,  15  Johns.,  503  ;  Thayer  v.  Hock, 
13  Wend.,  53;  Richard  v.  Stanton,  16  Id.,  25  ; 
Ehle  v.  Judson,  24  Id.,  97  ;  King  v.  Brown,  2: 
Hill,  485;  Hogan  v.  Weyer,  5  Id.,  389  ;  Fowler 
v.  Shearer,  1  Mass.,  14,  31;  Kidder  v.  Hunt    1 
Pick.,  828;   Williams  v.  Reed,  5  Id.,  480;  Claf- 
lin  v.  Godfrey,  21  Id.,  1,  9,  14  ;  Slierburne  v 
Fuller,  5  Mass.,  133,  138;   Waltis  v.  Walli*,  4 
Id.,  135. 

3.  The  payment  being  voluntary  does  not 
furnish  an  objection.     The  invalidity  of  the 
purchase  arose  out  of  the  law  of  another  State, 
which  parties  here  are  not  presumed  to  know. 
The  mistake  of  the  plaintiff  was  one  of  fact 
and  not  of  law. 

4.  It  makes  no  difference  if  the  contract  be 
considered  executory.     *Being  void,  [*308 
either  party  had  aright  to  disregard  it,  though 
the  defendant  had  tendered  performance. 

5.  No  demand  was  necessary.     This  is  re- 
quired only  where  the  money  was  rightfully 
received  by  the  defendant,  as  where  he  wa& 
the  agent  or  factor  of  the  plaintiff,  or  where  a 
demand  was  parcel  of  the  contract. 

6.  The  same  principle  which  enables  the 
plaintiff  to  recover,  precludes  the  defendant 
from  setting  off  the  remaining  notes. 

Mr.  J.  Mullett,  for  defendant. 

1.  Money  paid  by  the  vendee  upon  a  parol 
contract  for  the  purchase  of  lands  cannot  be 
recovered  back,  unless  the  vendor  is  unable  or 
refuse  to  convey  ;  nor  then  until  after  a  de- 
mand made  of  the  money.     Dowdle  v.  Camp, 
12  Johns.,  451  ;  5  Monroe,  Ky.,  191  ;  7  Met 
57.(a) 

2.  Both  sums  were  paid  by  the  plaintiff  vol- 
untarily,with  a  full  knowledge  of  all  the  facts; 
and  volunti  non  fit  injuria.     2  East,   469  •   1 
Esp.,   279;  5   Taunt,,    144;  9   Cow.,   674;  1 
Wend.,  355. 

3.  The  notes  which  the  defendant  sought  to 
set  off  were  not  given  upon  an  executory  con- 
tract for  the  sale  of  lands ;  the  interest  sold 
passed  and  the  contract  was  immediately  exe- 
cuted.    But  it  was  not  an  interest  in  landa 
which  was  parted  with,  but  only  in  the  profits 
expected  to  be  made  by  a  sale  by  McCluer,  for 
a  larger  price  than  the  amount  agreed  10  be 
paid. 

4.  There  was  no  failure  of  consideration. 
The  plaintiff  actually  got  all  he  contracted  for 
ojr  expected  to  have.     The  only  difficulty  was 
that  it  did  not  turn  out  to  be  so  valuable  as  he 
supposed  it  would  be;  but  there  was  no  fraud, 
and  this  court  cannot  give  relief  against  a  bad 
bargain. 

By  the  Court,  Beardsley,  J.     On  the  pur- 
chase of  the  defendant's  right  to  the  land  ia 
Erie,  or  his  interest  in  the  speculation,  which- 
ver  it  should  be  called,  the  plaintiff  engaged 
o  pay  the  defendant's  share  of  the  note  for 
$2,000  which  had  been  *given  when  [*3O9 
he   land   was    purchased,   and   which  share 
amounted  to  $250.     He  also  engaged  to  pay 
he  defendant  three  sums  of  $800  each,  for 
which  three  promissory  notes,  at  four,  eight 
and  twelve  months,  were  then  given.     The 
'250  were  duly  paid,  as  also  was  the  first  of 

(a)  See,  also,  Abbott  v.  Draper,  ante,  p.  51, 
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the  three  notes,  and  for  these  two  sums  the 
plaintiff  seeks  to  recover  in  this  action. 

These  payments  were  made  as  money  due 
from  the  plaintiff,  and  not  at  the  request  of 
the  defendant  or  upon  any  promise  of  repay- 
ment by  him.  When  made  the  plaintiff  was 
aware  of  every  fact  and  circumstance  con- 
nected with  the  transaction,  and  acted  with 
his  eyes  open  without  the  pretense  of  fraud, 
coercion  or  mistake.  I  am  unable  to  discover 
any  reason  why  the  plaintiff  was  not  legally 
bound  to  make  these  payments,  as  he  had  ex- 
pressly promised  to  do;  but  at  all  events  they 
were  purely  voluntary,  and  there  is  no  princi- 
ple on  which  a  promise  of  repayment  can  be  im- 
plied. Chit.  Cont.,  633,  639,  ed.  1842;  2  Phil. 
Ev.,  119, 120;  1  Chit. PI., 384;  1  Saund.,  264,re.; 
2  Saund.  PL  &  Ev.,  679;  Broome,  Legal  Max- 
ims, 127-130  ;  Bilbie  v.  Lumley,  2  East,  469 ; 
Brisbane  v.  Dacres,  5  Taunt. ,  144  ;  Wilson  v. 
Ray,  10  Adol.  &  EL,  82.  The  exceptions  tak- 
en on  the  part  of  the  plaintiff  cannot  be  sus- 
tained. 

The  land  purchased  at  Erie  was  conveyed 
to  McCluer,  who  was  to  hold  the  same  in  trust 
for  the  other  parties  in  interest  as  well  as  for 
himself.  At  law  the  defendant  had  no  title 
to  this  land,  although  his  right  in  equity  was 
entirely  clear.  The  land  was  in  Pa.,  and  the 
validity  of  the  transfer  of  the  defendant's 
equitable  right  therein,  which  he  assumed  to 
make  to  the  plaintiff,  would  necessarily  de- 
pend upon  the  law  of  that  State,  and  not  upon 
the  law  of  N.  Y.  We  are  to  assume  that  the 
common  law  was  in  force  in  Pa.  ;  and  as  far 
as  appears  by  the  evidence  given  on  the  trial, 
there  is  nothing  in  the  statute  law  of  that  State 
to  prevent  a  transfer  by  parol  of  the  defend- 
ant's equitable  interest  in  the  land,  being  as 
effective  as  a  transfer  in  writing  would  have 
been. 

There  are  three  distinct  features  of  the  Act 
of  29  Car.  II.,  ch.  3,  which  it  may  be  proper 
here  to  notice.  Subject  to  the  exception  of 
leases  not  exceeding  three  years,  that  Act  pro- 
31O*]  vides  as  follows  :  *1.  "All  leases,  es- 
tates, interests  of  freehold  or  terms  of  years, 
or  any  uncertain  interests  of,  in  or  out  of  any 
messuages,  manors,  lands,  tenements  or  here- 
ditaments, made  or  created  by  livery  of  seisin 
only  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the 
same,"  shall  have  the  force  and  effect  of  leases 
and  estates  at  will  only  ;  and  such  leases,  es- 
tates and  interests  shall  only  be  assigned, 
granted  or  surrendered  by  deed  or  note  in 
writing.  See  the  Act,  Rob.  Frauds,  467,  sees. 
1-3. 

2.  No  action  shall  be  brought  upon  any  con- 
tract for  the  sale  of  lands,  tenements  or  here- 
ditaments, or  for  any  interest  in  or  concern- 
ing them,  unless  the  agreement  be  in  writing 
and  signed  by  the  party  to  be  charged  there- 
with.    Sec.  4. 

3.  Trusts,  with  certain  qualifications,  can 
only  be  declared,  created  or  transferred  in  writ- 
ing.    Sees.  7-9. 

These  provisions  have  been  substantially  re- 
enacted  here,  and  with  slight  modifications, 
not  material  to  be  noticed,  are  now  law  in  this 
State.  1  R.  L.  of  1813,  p.  78,  sees.  9-11  ;  p. 
79,  sees.  12-14,  2  R.  S.,  134,  sees.  6-10;  Sid., 
653-656. 
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But  it  does  not  appear  from  the  section  of 
the  statute  law  of  Pa.  which  was  proved  on 
the  trial  of  this  cause,  that  any  part  of  these 
provisions  beyond  the  1st,  2d  and  3d  sections 
of  the  Act  of  Car.  II.,  above  referred  to,  have 
been  enacted  in  that  State.  These  sections  re- 
late, exclusively,  to  the  actual  creation  and 
transfer  by  parol  of  legal  estates  or  interests  in 
land,  and  do  not  touch  the  validity  of  parol 
agreements  for  the  sale  or  transfer  of  such  es- 
tates or  interests.  Such  agreements  are  accord- 
ingly held,  in  Pa. ,  to  be  legal  and  obligatory 
upon  parties  who  enter  into  them.  Bellv.  An- 
drews, 4  Ball.,  152;  Swing  v.  Tees,  1  Binn.,  450^ 
Lowry  v.  MeTiaffy,  10  Serg.  &  R.,  387.  And  as 
there  is  not  shown  to  be  any  statute  of  that 
State  forbidding  the  sale  or  transfer,  by  parol, 
of  an  equitable  interest  in  land,  the  agreement 
between  these  parties  was  legal  and  binding 
upon  them.  By  that  agreement  the  equitable 
interest  of  the  defendant  in  the  land  conveyed 
to  McCluer  was  to  be  transferred  to  the  plaint- 
iff, and  this  transfer  was  the  consideration  for 
the  three  notes  of  $800  each,  executed  by  the 
*plaintiff  to  the  defendant.  The  trans-  [*311 
fer  of,  or  an  agreement  to  transfer,  an  equita- 
ble interest,  is  a  good  consideration  for  a  prom- 
ise. The  notes  given  by  the  plaintiff,  in  thi& 
case,  were,  therefore,  binding  upon  him. 

Besides  all  this,  the  plaintiff  has  had  the  full 
benefit  of  his  contract  with  the  defendant,  and 
on  no  just  principle  can  he  be  allowed  to  es- 
cape from  the  engagement  entered  into  by  him. 
The  legal  title  to  the  land  was  in  McCluer, who 
was  jointly  interested  with  the  plaintiff  in  the 
purchase  of  the  interest  of  the  defendant. 
Since  that  purchase  was  made  the  defendant 
has  not  interfered  with  the  land  or  claimed 
any  interest  in  it;  and  it  appears  that  by  an  ar- 
rangement between  the  plaintiff  and  McCluer 
on  the  one  hand,  and  Reed,  the  original  owner 
of  the  land,  on  the  other,  it  has  been  recon- 
veyed  to  him  in  satisfaction  and  discharge  of 
the  liabilities  of  the  plaintiff  and  McCluer  to- 
him.  The  plaintiff  has,  therefore,  had  the  full 
benefit  of  his  bargain  with  the  defendant;  and 
although  that,  probably,  was  not  one  of  much- 
profit,  he  cannot,  on  that  ground,  be  permitted 
to  violate  his  engagements  with  impunity. 
There  was  error  in  rejecting  the  notes  as  a  valid 
set-off,  and  there  must  be  a  new  trial. 

New  trial  ordered. 

Reviewed- 23  Barb..  515;  3  Abb.  Pr.,  27. 

Cited  in— 47  N.  Y.,  3*5 ;  20  Hun.  330 :  9  Abb.  N.  8., 
364 ;  3  Daly,  292 ;  121  Mass.,  7 ;  68  Ind.,  468  ;  35  N.  J.  L., 
293. 


FISH  v.  CATHARINE  DODGE. 

Lawful  Business  May  Be  so  Conducted  as  to  Be 
a  Nuisance — Liability  of  Lessor  of  Premises — 
Business  Injurious  to  Adjacent  Proprietors — 
Practice — Opinion  of  Witness — Plaintiff's  Re- 
covery Restricted  to  Claim  in  Declaration. 

If  one  carry  on  a  lawful  business  in  such  a  man- 
ner as  to  prove  a  nuisance  to  his  neighbor,  he  is  an- 
swerable for  the  damages. 

To  entitle  the  plaintiff  to  an  action,  in  such  a  case, 
it  is  not  necessary  that  he  should  be  driven  from 
his  dwelling- :  it  is  enough  that  the  enjoyment  of 
life  and  property  be  rendered  uncomfortable. 

Therefore,  where  one  carries  on  the  business  of 
finishing  steam  boilers  in  the  compact  part  of  a  city, 
whereby  the  occupant  of  an  adjoining  dwelling  is 
annoyed  by  the  noise  and  dust,  such  occupant  may 
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maintain  an  action  on  tne  case  against  the  manu- 
facturer. 

One  who  erects  a  nuisance  on  land  is  liable  for  the 
continuance  of  it.  though  he  has  demised  the  prem- 
ises to  another.  Per  Bronson,  Ch.  J. 
312*]  *So  he  is  liable,  while  the  nuisance  contin- 
ues, though  he  erected  it  on  the  land  of  another, 
upon  which  he  cannot  enter  to  remove  it.  Per  Bron- 
son, Ch.  J. 

One  who  demises  premises,  for  carrying  on  a  busi- 
ness necessarily  injurious  to  the  adjacent  proprie- 
tors, is  liable  as  the  author  of  the  nuisance. 

But  where  the  letting  is  for  a  lawful  purpose 
which  can  become  injurious  only  under  special  cir- 
cumstances, the  lessor  will  not  be  liable  unless  he 
knew  or  had  reason  to  believe  that  the  business 
would  be  so  conducted  as  to  render  it  a  nuisance. 

On  ascertaining  the  injury  caused  by  an  alleged 
nuisance  a  witness  cannot  be  allowed  to  give  his 
opinion  as  to  the  amount  of  the  damages. 

A  plaintiff  cannot  recover  more  damages  than  he 
has  claimed  in  his  declaration ;  and  the  rule  is  the 
same  where  a  cause  is  tried  in  the  C.  P.  on  appeal 
from  a  justice's  court. 

Citations— Lutw.,  29 ;  9  Co.,  58 ;  Hut.,  135 ;  Cro.  Car., 
510 ;  1  Burr.,  337 :  1  Bos.  &  P.,  404 ;  5  Barn.  &  C.,  547 : 
12  Mod.,  635 ;  1  Ld.  Raym.,  713;  2  Salk.,  460;  7  Mees. 
-&  W.,  456 :  10  Mass.,  74;  4  Den.,  129 ;  17  Wend.,  136, 
161 ;  17  Johns.,  Ill ;  3  Wend.,  356 ;  1  Bulst.,  49  :  2  W. 
Bl.,  1300;  1  Chit.  PI.,  372,  ed.  1837;  5  Wend.,  139. 

ERROR  to  Albany  C.  P.  Dodge  sued  Fish  in 
the  Albany  justice's  court,  and  declared 
in  a  special  action  on  the  case  for  a  nuisance, 
for  that  the  defendant  by  manufacturing  steam- 
engine  boilers  adjoining  the  dwelling-house  of 
the  plaintiff  in  Beaver  St.  in  the  City  of  Al- 
bany, created  a  great  noise  and  dust,  whereby 
the  plaintiff  was  injured  in  her  property  and 
peaceful  enjoyment  of  her  said  dwelling,  and 
whereby  her  boarders  were  forced  to  leave  her; 
the  said  plaintiff  then  and  there  keeping  a 
boarding-house;  to  the  damage  of  the  plaintiff 
of  $100.  The  defendant  pleaded  the  general 
issue  ;  and  there  was  a  verdict  and  judgment 
for  the  plaintiff  for  $100  damages.  The  de- 
fendant appealed.  On  the  trial  in  the  C.  P.  it 
appeared,  that  in  the  years  1844  and  1845  the 
plaintiff  kept  a  boarding-house  on  the  north 
side  of  Beaver  St.  in  the  City  of  Albany.  The 
defendant  was  a  blacksmith,  and  carried  on 
his  business  in  a  building  west  of  and  adjoin- 
ing the  plaintiff's  house.  May  1,  1845,  the  de- 
fendant rented  the  east  end  of  his  building  or 
shop,  being  the  end  adjoining  the  plaintiff's 
house,  to  the  firm  of  Jagger.Treadwell  &  Perry, 
until  the  1st  of  September  following  at  a  fixed 
rent,  with  the  understanding  that  they  might 
occupy  longer  in  case  they  should  find  it  neces- 
sary, and  might,  if  necessary,  occupy  a  larger 
portion  of  the  shop  than  was  first  agreed  upon, 
paying  reasonably  therefor.  Messrs.  Jagger  & 
Co.  told  the  defendant,  when  they  hired  the 
premises,  that  they  wanted  to  finish  steam  boil- 
ers there.  They  occupied  the  premises  from  the 
313*]  1st  of  May  until  *October  following, 
and  paid  to  the  defendant  $70  or  $75  for  rent. 
The  defendant  carried  on  his  business  in  the 
shop  at  the  same  time.  The  steam  boilers  were 
made  by  the  workmen  of  Jagger  &  Co. ,  and 
ior  their  use,  the  defendant  having  no  interest 
in  them.  There  was  no  partition  in  the  shop, 
and  the  hands  of  Jagger  &  Co.  could  go  where 
they  pleased.  One  of  them  sometimes  worked 
at  the  same  fire  with  the  defendant.  The  de- 
fendant kept  the  key  of  the  shop. 

In  manufacturing  the  steam-engine  boilers 
there  was  a  tremendous  noise  and  pounding, 
commencing  about  6  o'clock  in  the  morning, 
and  continuing  until  sundown.  Immense  quan- 
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tities  of  dust  arose  from  the  work  in  the  shop, 
which  penetrated  the  plaintiff's  house,  settled 
upon  the  curtains  and  furniture,  and  filled 
the  air  of  the  house,  making  it  difficult  to 
breathe.  It  prevented  the  opening  of  windows, 
and  deprived  the  plaintiff  of  the  use  of  the 
yard  for  drying  clothes.  In  July  the  plaintiff 
complained  to  the  defendant  of  the  nuisance  : 
the  defendant  answered  that  it  would  not  last 
much  longer,  but  would  be  stopped  soon.  It 
continued  from  the  1st  of  May  until  October. 
In  consequence  of  the  noise  and  dust  the  plaint- 
iff lost  several  of  her  boarders.  The  plaintiff 
was  not  annoyed  by  the  business  carried  on  by 
the  defendant ;  but  only  by  the  work  upon  the 
boilers. 

After  proving  by  Sarah  Freleigh  the  injury 
complained  of,  the  plaintiff  asked  her,  what  in 
her  opinion  was  the  amount  of  damage.  The 
defendant  objected  to  the  question  ;  but  the 
court  overruled  the  objection,  and  the  defend- 
ant excepted.  The  witness  answered  that  the 
damage  could  not  have  been  much  less  than 
$100  on  account  of  boarders,  and  $100  more  on 
account  of  the  dust,  inconvenience, and  routine 
of  expenses.  On  cross-examination  she  said 
that  in  her  testimony  on  a  former  trial  of  the 
cause  she  estimated  the  damage  from  dust, 
labor,  smut,  etc.,  at  $50. 

A  motion  was  made  for  a  nonsuit  on  the 
grounds:  1.  There  was  no  proof  that  the  de 
fendant  had  done  or  caused  to  be  done  any- 
thing which  was  a  nuisance,  or  for  which  h€ 
was  liable;  2.  If  the  defendant  was  liable  on 
the  facts  proved,  the  declaration — charging 
*that  the  defendant  by  manufacturing  [*3 1< 
boilers  created  the  noise  and  dust — did  not 
meet  the  case  proved,  and  the  plaintiff  coulc 
not  recover  under  the  pleadings.  The  cour 
overruled  the  motion,  and  held  the  defendant 
liable.  Exception. 

The  court  charged  the  jury,  that  though  the 
business  of  manufacturing  steam  boilers  ws 
not  a  nuisance  or  in  any  way  illegal,  it  might 
become  such  either  by  the  manner  of  conduct- 
ing it,  or  by  locating  the  scene  of  its  great  noise, 
dust  and  smoke  in  the  immediate  vicinity  of, 
or  in  contact  with  a  dwelling-house  in  the  hes 
of  a  city  or  elsewhere ;  that  what  was  done  ir 
this  case  to  the  annoyance  of  the  plaintiff  ws 
a  nuisance;  and  if  the  jury  believed  from  th< 
evidence  that  the  defendant  let  the  premises  f 
Jagger  &  Co.  with  knowledge  of  the  purpose, 
and  for  the  purpose  of  manufacturing  and  re 
pairing  steam  boilers;  and  if  they  believed  ths 
the  plaintiff  sustained  damages  by  the  manu- 
facturing of  the  boilers  in  this  case,  she  wa 
entitled  to  a  verdict  for  all  actual  damages  ; 
and  the  jury  could  find  more  than  $100,  the 
amount  stated  in  the  declaration.     Exception. 

The  defendant  requested  the  court  to  charge: 
1.  That,  under  the  pleadings,  the  defendant  is 
not  liable  unless  he  manufactured  the  boilers, 
or  caused  them  to  be  made  for  his  benefit,  or 
by  his  direction,  or  in  his  business.  2.  That 
the  nuisance  complained  of  is  the  doing  of  a 
lawful,  and  not  necessarily  offensive  business, 
in  a  noisy  and  dusty  manner,  and  that  for  such 
an  injury  the  landlord  or  owner  of  the  prem- 
ises is  not  liable.  3.  That  neither  the  act  com- 
plained of  nor  its  consequences  constitute  a  nuis- 
ance for  which  an  action  can  be  sustained.  The 
court  refused  so  to  charge,  and  the  defendant 
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excepted.  The  jury  found  a  verdict  for  the 
plaintiff  for  $150  damages,  for  which  sum,  and 
costs  to  $54.66,  judgment  was  rendered.  The 
defendant  brings  error. 

Mr.  C.  M.  Jenkins,  for  plaintiff  in  error. 
1.  The  defendant  below  was  not  liable  for  the 
unlawful  acts  of  his  lessees.  The  shop  was  let 
for  a  lawful  business;  and  if  that  business,  law- 
ful in  itself,  was  carried  on  in  such  a  manner 
3 15*]  as  to  become  a  nuisance,  *the  actual 
offender  is  alone  liable.  The  court  in  its 
charge  erroneously  assumed  that  manufactur- 
ing steam  boilers  was,  under  all  circumstances, 
a  nuisance.  Steph.  N.  P.,  2366;  Brockway  v. 
People,  2  Hill,  558.  2.  But  if  the  defendant  is 
liable  on  the  case  proved,  that  case  should 
have  been  stated  in  the  declaration;  instead  of 
which  the  defendant  is  charged  as  the  party 
carrying  on  the  business  of  manufacturing  the 
steam  boilers.  3.  It  was  erroneous  to  permit 
the  witness  to  give  her  opinion  as  to  the  amount 
of  damages.  Norman  v.  Wells,  17  Wend.,  136. 
4.  The  plaintiff  could  not  recover  a  larger 
amount  of  damages  than  was  claimed  in  the 
declaration,  and  the  charge  in  that  particular 
was  erroneous;  and  that  error  also  appears  on 
the  record  independently  of  the  bill  of  excep- 
tions. 2  W.  Bl.,  1300  ;  1  Bulst.,  49  ;  Dox  v. 
Dey,  3  Wend..  356,  362. 

Mr.  S.  H.  Hammond,  for  defendant  in  er- 
ror. 1.  No  prejudice  could  arise  to  the  defend- 
ant from  allowing  a  witness  whose  situation 
peculiarly  qualified  her  to  judge,  to  estimate 
the  amount  of  damages.  2.  There  was  no  va- 
riance. If  the  defendant  was  liable  it  was  on 
the  ground  that  the  injury  was  committed  by 
him  through  the  agency  of  another.  3.  In 
cases  tried  in  the  C.  P.,  by  appeal,  the  plaint- 
iff may  recover  an  amount  beyond  the  juris- 
diction of  the  justice,  which  necessarily  shows 
that  he  may  recover  more  than  is  claimed  in 
the  declaration.  Jackson  v.  Covert,  5  Wend., 
139.  4.  The  defendant  was  liable  under  the 
circumstances  of  the  case,  and  the  charge  was 
correct.  Where  a  nuisance  is  maintained  by  a 
tenant  the  lessor  is  liable.  Bosewell  v.  Prior, 

2  Salk.,  460  ;  Selw.  N.  P.,  by  Wheat.,  1140  ; 
Christian  Smitfi's  case,  W.  Jones,  272  ;  Leslie 
v.  Pounds,  4  Taunt.,  649.     So  one  is  liable  for 
a   nuisance  erected  on  his  land,  though  the 
wrong-doer  was  not  his  servant.  Bush  v . Stem- 
man,  1    Bos.   &   P.,  404;  Staple  v.  Spring,  10 
Mass.,  72.     So,  also,  if  premises  are  let  for  the 
purpose  of  carrying  on  a  business  which  is  or 
which  becomes  a  nuisance.     People  v.  Town- 
fiend,  3  Hill,  479;  Commonwealth  v.  Harrington, 

3  Pick.,  26. 

•316*]     *By  the  Court,  Bronson,  Ch.  J.     It 

is  a  rule  of  the  common  law  that  a  man  should 
so  use  his  own  as  not  to  hurt  another  ;  and 
therefore,  if  one  carry  on  a  lawful  trade  or  busi- 
ness in  such  a  manner  as  to  prove  a  nuisance  to 
his  neighbor,  he  must  answer  in  damages. 
There  are  many  cases  in  the  books  where  this 
doctrine  has  been  applied  ;  and  among  the 
number  are  those  where  a  man  erects  a  smith's 
forge,  swine-sty,  lime-kiln,  privy,  or  tallow- 
furnace  so  near  the  dwelling-house  of  another 
as  to  render  it  unfit  for  habitation.  Bradley  v. 
Gill,  Lutw.,  29  ;  Aldred's  case,  9  Coke,  58  ; 
Jones  v.  Powell,  Hutton,  135;  Morley  v.  Prag- 
nell,  Cro.  Car.,  510.  It  is  not  necessary  to  a 
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right  of  action  that  the  owner  should  have  been 
driven  from  his  dwelling;  it  is  enough  that  the 
enjoyment  of  life  and  property  has  been  ren- 
dered uncomfortable.  Per  Ld.  Mansfield,  in 
Rexv.  White,  1  Burr. ,  337.  Although  the  man- 
ufacturing of  steam-engine  boilers  is  a  lawful 
business,  it  was  carried  on  in  such  a  manner 
in  this  case  as  to  make  it  a  great  annoyance  to 
the  plaintiff  ;  and  she  is  undoubtedly  entitled 
to  redress  by  action.  If  the  suit  had  been 
against  Messrs.  Jagger  &  Co.,  the  immediate 
actors  in  the  wrong,  the  right  to  recover  would 
have  been  quite  clear.  But  whether  the  de- 
fedant  is  liable  is  a  more  difficult  question. 

It  is  said  that  the  defendant  is  liable,  because 
he  was  the  owner  of  the  shop  in  which  the 
wrong  was  done  ;  and  we  are  referred  to  the 
case  of  Bush  v.  Steinman,  1  Bos.  &  P.,  404, 
where  the  owner  of  a  house,  who  had  contract- 
ed with  a  surveyor  to  put  it  in  repair  for  a 
stipulated  sum  of  money,  was  held  answerable 
to  a  third  person  who  had  suffered  an  injury 
in  consequence  of  the  improper  act  of  one  of 
the  workmen  in  making  the  repairs,  although 
the  workman  was  neither  the  servant,  nor  un- 
der the  control  of  the  owner  of  the  house. 
That  case  has  been  seriously,  and  I  am  inclined 
to  think,  justly  questioned  in  England.  Laugh- 
er v.  Pointer,  5  Barn.  &  C.,  547. (a)  But  it  .is 
not  now  necessary  to  inquire  whether  it  can 
be  supported;  *for  there  was  not  there. [*3 17 
as  there  was  here,  a  tenant  in  possession  of  the 
property;  and  the  repairs  were  made  by,  and 
for  the  immediate  benefit  of  the  owner.  When 
one  erects  a  nuisance,  he  is  answerable  for  the 
continuance  of  it,  as  well  as  for  the  original 
wrong.  And  this  is  so  not  only  where  he  has 
demised  the  property  to  another  with  the  nui- 
sance upon  it,  and  reserved  a  rent;  Eoswell  v. 
Prior,  12  Mod.,  635;  8.  C.,  1  Ld.  Raym.,  713, 
and  2  Salk.,  460;  but  where  the  erection  was 
made  upon  the  land  of  another,  and  he  has  no 
right  to  enter  for  the  purpose  of  removing  it. 
Thompson  v.  Gibson,  7  Mees.  &  W.,  456.  The 
continuance  is  a  new  nuisance;  per  Sewall,  J., 
in  Staples.  Spring,  10  Mass.,  74.  And  the  party 
cannot  excuse  himself  by  saying  it  is  not  in  his 
power  to  redress  the  wrong.  He  must  find  out 
some  way  of  putting  an  end  to  the  injury. 
But  none  of  the  cases  go  far  enough  to  aid  the 
plaintiff,  unless  the  defendant  can  be  regarded 
as  the  author  of  the  nuisance.  He  did  not 
manufacture  the  engine  boilers,  nor  were  they 
made  for  him.  But  the  jury  have  found  that 
he  let  the  shop  for  the  purpose  of  having  the 
boilers  manufactured  there  ;  and  if  he  knew 
that  it  would  prove  a  nuisance  to  the  plaintiff, 
I  think  the  action  may  be  sustained.  One  who 
demises  his  property  for  the  purpose  of  having 
it  used  in  such  a  way  as  must  prove  offensive 
to  others,  may  himself  be  treated  as  the  author 
of  the  mischief.  We  held  at  the  last  term,  that 
a  man  who  had  rented  a  tenement  for  the  pur- 
pose of  having  it  kept  as  a  bawdy-house,  and 
derived  an  increased  rent  from  that  mode  of 
using  the  property,  might  be  indicted  and  pun- 
ished for  keeping  the  house.  People  v.  Erwin, 
ante,  p.  129.  We  think  this  both  good  law 
and  good  morals.  In  that  case,  however,  the 
letting  was  for  a  purpose  unlawful  and  wicked 
in  itself,  while  here  the  thing  to  be  done  was 

(a)  See.  Mayor  of  N.  Y.  v.  Bailey.  2  Den.,  433,  443, 
446,  per  Walworth,  Chancellor,  and  Hand,  Senator. 
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in  itself  both  innocent  and  lawful.  It  could 
only  become  a  nuisance  under  special  circum- 
stances. For  that  reason  I  think  the  instruc- 
tion to  the  jury  should  have  been  modified  by 
the  additional  inquiry,  whether,  from  the  nat- 
ure of  the  business  or  otherwise,  the  defendant 
knew,  or  had  reason  to  believe,  that  the  mak- 
ing of  steam-engine  boilers  in  his  shop  would 
318*]  be  likely  *to  prove  injurious  to  the 
plaintiff.  The  defendant  had  carried  on  his 
business  as  a  blacksmith  in  the  shop,  without 
any  annoyance  to  the  plaintiff  ;  and  he  may 
have  supposed  that  the  making  of  the  boilers 
would  prove  equally  inoffensive.  He  cannot 
be  justly  charged  with  the  wrong  which  was 
actually  committed  by  others,  who  were  not  in 
his  employment,  unless  he  knew,  or  had  rea- 
son to  believe,  that  he  was  letting  the  property 
for  a  use  which  must  prove  injurious  to  the 
plaintiff. 

It  was  clearly  wrong  to  allow  the  witness  to 
express  an  opinion  as  to  the  amount  of  damage. 
Norman  v.  Wells,  17  Wend.,  136,  16}.  It  was 
the  business  of  the  witness  to  state  facts;  and 
of  the  jury  to  assess  the  damages. 

The  jury  assessed  the  damages  at  a  sum  be- 
yond the  amount  laid  in  the  declaration  ;  and 
the  plaintiff,  instead  of  remitting  the  excess, 
as  should  have  been  done,  and  taking  judg- 
ment for  the  residue,  has  entered  a  judgment 
for  the  whole  amount  of  damages  found  by 
the  jury.  This  is  error.  Curtiss  v.  Lawrence, 
17  Johns.,  Ill  ;  Dox  v.  Dey,  8  Wend.,  356  ; 
Hoblins  v.  Kimble,  1  Bulst.,49;  Cheveley  v.  Mor- 
ris, 2  W.  Bl.,  1300  ;  1  Chit.  PL,  372,  ed. 
1837.  The  plaintiff  relies  on  the  case  of  Jack- 
son v.  Covert,  5  Wend.,  139,  but  it  does  not 
touch  the  question.  The  point  discussed  there, 
though  not  necessarily  decided,  was,  whether 
on  appeal  by  the  defendant  from  the  judgment 
of  the  justice,  the  C.  P.  can  give  judgment  for 
a  sum  exceeding  the  jurisdiction  of  the  jus- 
tice's court.  Not  a  word  was  said  about  a  judg- 
ment for  damages  beyond  the  amount  laid  in 
the  declaration;  and  clearly  the  court  did  not 
intend  to  depart  from  the  settled  law  on  that 
subject. 

Judgment  reversed. 

Nuisance— What  is— Remedy— Damages.  Reviewed 
-51  N.  Y.,  306 ;  10  Am.  Rep.,  661. 

Cited  in— 18  Hun,  113 ;  5  Barb.,  86 :  41  Barb.,  333 ;  63 
Barb.,  255;  38  How.  Pr.,  180;  108  U.  S.,  334;  50  Md., 
523;  33  Am.  Rep.,  328. 

Continuance  of— Liability  of  party  erecting.  Cited 
in— 1  Lans.,  293 ;  5  Hun,  166 ;  8  Hun,  391 ;  29  Barb., 
294;  63  Barb.,  115;  40  111.,  433;  53  Ind.,  23;  21  Am. 
Rep.,  191. 

Lessor  for  purpose  injurious  to  adjacent  proprie- 
tors—When liable  as  author  of  nuisance.  Distin- 
guished—4  N.  Y.,  224. 

Cited  in-23  Barb.,  460 :  1  T.  &  C.  Add.,  23;  2  T.  & 
C.,  237  ;  12  Abb.  N.  S.,  264 ;  4  Rob.,  466 ;  32  Ohio  St., 
269 :  30  Am.Rep.,  587, 590;  72  Me..324 ;  43  Am.Rep.,  594. 

Witness— Opinion  of,  as  evidence.  Cited  in— 2  N. 
Y.,  517:  9N.Y.,  375;  12  N.  Y.,  364;  29  N.  Y.,  36  ;  29 
Barb.,  21,  425 ;  44  Barb.,  123 ;  27  How.  Pr.,406 :  31  How. 
Pr.,  377 ;  17  Abb.  Pr.,  433  :  2  Rob.,  188 ;  35  Ind.,  57  ;  2 
Ohio  St.,  454;  59  Am.  Dec.,  689. 

Damages— Party  cannot  recover  more  than  clatmed. 
Cited  in— 31  Hun,  444 ;  36  Super.,  543. 


319*]        *DUMONT  v.  SMITH. 

Trespass — Unlawful  Act  by  Party,  in  Office  of 
an  Attorney  by  His  Request — Damages. 

Where  the  plaintiff,  an  attorney,  wrote  to  the  de- 
fendant to  call  upon  him  and  settle  a  note  which 
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had  been  left  with  him  for  collection ;  upon  which 
the  defendant  came  to  the  plaintiff's  office,  and 
while  there  committed  a  trespass  by  mutilating  the 
note  and  taking  it  away ;  held,  that  he  could  not  be 
made  liable  as  a  trespasser  for  the  entry ;  otherwise, 
if  he  had  entered  by  authority  of  law. 

Where  the  maker  of  a  note  left  with  an  attorney 
for  collection,  being  in  the  office  of  the  attorney 
wrongfully  took  the  note  away,  and  the  attorney 
having  brought  trespass,  the  court  advised  the  jury 
to  add  to  the  plaintiff's  damages  a  retaining  fee,  on 
the  ground  that  he  was  deprived  of  the  opportunity 
of  prosecuting  a  suit  on  the  note;  held  erroneous. 

Citations— 8  Co.,  290 ;  1  T.  R.,  12  ;  Cro.  Jac.,  147 ;  5 
Taunt.,  198 ;  7  Ad.  &  El.,  167 ;  13  Johns.,  414 ;  5  Wend., 
506 :  12  Johns.,  408 ;  1  Chit.  PI.,  385 ;  19  Johns.,  228. 

TERROR  to  the  Schoharie  C.  P.  Smith  sued 
J-J  Dumont  in  the  court  below  in  trespass. 
The  first  count  was  for  breaking  and  entering 
the  plaintiff's  close,  called  a  law  office,  and 
taking  and  carrying  away  a  promissory  note, 
made  by  the  defendant,  which  the  holder  had 
left  with  the  plaintiff  as  an  attorney  at  law 
for  collection,  whereby  the  plaintiff,  amongst 
other  things,  had  been  deprived  of  the  costs 
of  collecting  it.  The  second  count  was  in  tres- 
pass de  bonis  asportatis,  for  taking  and  carrying 
away  the  note.  Plea,  not  guilty. 

On  the  trial  it  appeared  that  the  defendant 
entered  the  plaintiff's  law  office  at  the  plaint- 
iff's request,  he  having  been  written  to,  to  call 
and  see  to  the  payment  of  a  note  which  had 
been  left  with  the  plaintiff  to  collect.  The  de- 
fendant said  he  came  to  pay  the  note  and  hand- 
ed the  plaintiff  money  nearly  sufficient  to  pay 
it,  and  while  the  plaintiff  was  counting  the 
money  the  defendant  partly  tore  his  name  from 
the  note,  and  insisted  that  he  had  paid  all  that 
he  was  bound  to  pay.  The  plaintiff  claimed 
that  he  was  entitled  to  costs,  and  some  alterca- 
tion taking  place  the  defendant  was  ordered  to 
leave  the  office,  which  he  for  a  time  refused  to 
do.  He  at  last  offered  to  pay  the  amount  claimed 
with  costs,  but  finally  went  away  taking  the 
money  and  the  note  with  him,  and  as  he  passed 
out  of  the  door,  dared  the  plaintiff  to  come  out 
into  the  street,  threatening  to  whip  him. 

*The  court  charged  the  jury  that  the  [*32O 
mutilation  of  the  note  and  the  carrying  it  away 
were  each  acts  of  trespass;  and  that  though 
the  defendant  entered  the  plaintiff's  office  by 
his  permission,  if  he  afterwards  while  there 
did  an  unlawful  act,  it  rendered  him  a  tres- 
passer from  the  beginning,  and  made  him  re- 
sponsible for  the  original  entry.  They  also 
charged  that  the  plaintiff's  actual  damage  was 
$54.24,  the  amount  of  the  note  and  $5  for  a 
retaining  fee  in  the  suit  on  the  note,  a  declara- 
tion having  been  made  out  but  not  filed  or 
served.  The  defendant's  counsel  excepted  and 
the  jury  rendered  a  verdict  for  the  plaintiff 
for  $59.24,  upon  which  the  court  rendered 
judgment. 

Mr.  A.  Taber,  for  plaintiff  in  error. 

Mr.  N.  Hill,  Jr.,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  The  court  charged 
the  jury  that  if  the  defendant  entered  the  plaint- 
iff's office  by  his  permission  and  afterwards  did 
an  unlawful  act,  it  made  him  a  trespasser  for 
the  original  entry;  and  in  this  I  am  of  opinion 
that  they  erred.  It  is  a  maxim  applicable  to 
some  cases,  that  the  law  judges  of  a  man's  pre- 
vious intentions  by  his  subsequent  acts.  This 
maxim  is  well  illustrated  in  The  Six  Carpen- 
ters' case,  8  Co.,  290,  where  it  was  held  that  if  a 
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man  abuse  an  authority  given  him  by  the  law, 
he  becomes  a  trespasser  ab  initio  ;  but  when  he 
abuses  an  authority  given  him  by  the  party, 
he  shall  not  be  a  trespasser  ab  initio.  The  rea- 
son assigned  for  this  distinction  was,  that  where 
a  general  authority  or  license  is  given  by  the 
law,  the  law  judges  by  the  subsequent  act,  quo 
animo  the  original  act  was  done;  but  when  the 
party  himself  gives  an  authority  or  license,  to 
do  anything,  as  to  enter  upon  land, he  cannot  for 
any  subsequent  cause  convert  that  which  was 
originally  done  under  the  sanction  of  his  own 
authority  or  license  into  a  trespass,  ab  initio  ; 
and  in  this  latter  case,  therefore,  the  subse- 
quent act  only  will  amount  to  a  trespass.  For 
instance,  the  law  gives  authority  to  enter  a 
32 1*]  common  inn  or  *tavern,  and  in  like 
manner  to  the  owner  of  the  ground  to  distrain 
damage  feasant ;  but  if  he  who  enters  into  the 
inn  or  tavern  commits  a  trespass,  or  if  the 
owner  who  distrains  a  beast  damage  feasant, 
works  or  kills  the  distress,  in  these  and  simi- 
lar cases  the  law  adjudges  that  the  party  en- 
tered for  the  specific  purpose  of  committing 
the  particular  injury  and  because  the  act  which 
demonstrates  the  intention  is  a  trespass,  he 
shall  be  adjudged  a  trespasser  ab  initio  ;  or,  in 
other  words,  the  subsequent  illegality  shows 
the  party  to  have  contemplated  an  illegal  act 
all  along,  so  that  tLe  whole  becomes  a  tres- 
pass.    Oxley  v.  Watts,  1  T.  R.,  12;  Bagshawe 
v.  Goward,  Cro.  Jac.,  147;  Aitkenheadv.  Blades, 
5  Taunt.,  198;  Smith  v.   Egginton,  per  Little- 
dale,/.,  7  Adol.  &  Ell.,  167;   Van  Brunt  v. 
Schenck,   13  Johns.,  414;  Allen  v.    Crofoot,  5 
Wend.,  506.     The  case  of  Adams  v.  Freeman, 
12  Johns.,  408,  arose  in  a  justice's  court.     It 
was  an   action  of  trespass,  for  entering  the 
plaintiff's  dwelling-house,  and  not  guilty  was 
pleaded.     The  evidence  was  that  the  defend- 
ant entered  the  dwelling-house  of  the  plaintiff 
without  permission.     On  being  requested  to 
leave  the  house,  he  answered  he  would  go  when 
he  pleased;  and  being  ordered  to  go  out  sever- 
al times,  he  gave  the  same  answer  and  remained 
half  an  hour  afterwards,  and  finally  left.    The 
justice  nonsuited  the  plaintiff.     On  certiorari, 
this  court  reversed  the  judgment,  holding  that 
entering  a  dwelling-house  of  another  (it  not 
being  an  inn  or  tavern)  without  license  was  In 
law  a  trespass;  and  that  to  render  such  an  en- 
try lawful,  there  must  be  a  permission,  express 
or  implied.     There  being  no  permission  in  that 
case,  the  act  of  entering  the  plaintiff's  house 
was  held  to  be  a  trespass;  but  the  court  added: 
"  If  the  defendant  had  received  permission  to 
enter,  as  by  being  asked  to  walk  in,  upon  his 
knocking  at  the  door,  his  subsequent  conduct 
was  such  an  abuse  of  the  license  as  to  render 
him  a  trespasser  ab  initio."    This  remark  was 
extrajudicial,  and  is  not  supported  by  princi- 
ple, and  besides  has  been  virtually  overruled 
by  the  cases  of  Van  Brunt  v.  Schenck  and  Al- 
len v.  Crofoot,  before  referred  to. 

In  this  case  the  defendant  showed  an  invita 
322*]  tionor  license  *given  him  by  the  plaint 
iff  himself  and,  therefore,  was  clearly  not  liable 
as  a  trespasser  for  the  entry  on  account  of  any 
subsequent  acts,  however  tortious.  If  liable 
at  all,  in  trespass,  it  must  be  only  in  respect  to 
the  subsequent  acts;  as  those  only  under  any 
circumstances  will  amount  to  trespasses. 

The  court  below  charged  the  jury  as  a  mat 
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er  of  law  that  the  plaintiff's  actual  damages, 
f  they  found  for  him,  were  the  amount  of  the 
note,  principal  and  interest,  together  with  $5 
for  retaining  fee  and  issuing  the  declaration 
on  the  note.  I  think  the  court  also  erred  in 
his.  In  actions  for  torts,  damages  are  either 
general  or  special.  The  former  are  such  as  the 
aw  implies  to  have  accrued  from  the  wrong 
iomplained  of.  The  latter  are  such  as  really 
,ook  place,  and  are  not  implied  by  law,  and 
are  superadded  to  general  damages  arising  from 
an  act  injurious  in  itself,  as  when  some  par- 
icular  loss  arises  from  the  uttering  of  slander- 
ous words  actionable  in  themselves;  or  are  such 
as  arise  from  an  act  indifferent  and  not  action- 
able in  itself,  but  injurious  only  in  its  conse- 
quences, as  when  words  become  actionable 
only  by  reason  of  special  damage  ensuing.  The 
'ormer  description  need  not  be  stated  in  the 
declaration  for  the  reason  that  presumptions 
of  law  are  not,  in  general,  to  be  pleaded.  But 
the  latter,  when  the  law  does  not  necessarily 
"mply  that  the  plaintiff  sustained  damage  by 
he  act  complained  of,  it  is  essential  to  the  va- 
idity  of  the  declaration  to  show  particularly. 
And  when  the  damages  sustained  do  not  nec- 
issarily  arise  from  the  act  complained  of  and, 
consequently,  are  not  implied  by  law, the  plaint- 
iff must  in  general  state  the  particular  damage 
which  he  has  sustained,  or  he  will  not  be  per- 
mitted to  give  evidence  of  it.  1  Chit.  PI.,  885; 
Butler  v.  Kent,  19  Johns.,  228. 

In  this  declaration  the  plaintiff  stated  his 
damages  specially,  namely:  that  in  conse- 
quence of  the  taking  away  the  note  by  the  de- 
fendant, the  plaintiff  was  prevented  from  pros- 
ecuting and  collecting  it,  and  was  deprived  of 
the  profit  of  a  suit  for  the  collection  thereof. 
There  was  no  evidence  that  such  consequences 
resulted  to  the  plaintiff  from  the  commission 
of  the  act  complained  of.  And  it  is  not  easily 
seen  how  they  could.  *I  can  see  no  [*323 
difficulty  in  the  way  of  the  plaintiff's  proceed- 
ing in  the  suit  which  as  an  attorney  he  had 
commenced  against  Dumont  upon  the  note,  to 
judgment  and  execution.  The  tortious  taking 
of  the  note  and  conversion  of  it  by  the  defend- 
ant could  not  afford  him  a  bar  to  an  action 
upon  it.  It  is  enough  that  the  law  did  not  im- 
ply that  the  plaintiff  had  been  damnified  to  the 
amount  of  the  note  and  $5  costs,  in  conse- 
quence of  the  wrongful  act  imputed  to  the 
defendant.  The  judgment  is  erroneous,  and 
there  must  be  a  venire  de  novo. 

Judgment  reversed. 

Cited  ln-35  N.  Y.,  310;  14  Barb.,  11;  19  Abb.  Pr., 
367 ;  1  Bob.,  633. 


COVILL  v.  HILL  &  SANFORD. 

Sales — Transfer  by  Bailee — Principal  and  Fac- 
tor— Statute — Shipment  of  Property  in  Agent's 
Name —  Consignee  —  When  Protected  for  Ad- 
vances— Bill  of  Lading. 

Mere  possession  of  personal  chattels,  without 
some  other  evidence  of  property  or  of  authority 
from  the  owner  to  sell,  will  not  enable  the  posses- 
sor to  transfer  a  better  title  than  he  has  himself.  Per 
Bronson,  Ch.  J. 

Accordingly,  where  the  plaintiff,  having  lumber 
lying  on  the  bank  of  the  canal,  agreed  with  P.  that 
he  might  ship  the  same  in  the  plaintiff's  name,  to 
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the  defendants  at  Albany  to  sell,  and  that  when  sold 
the  plaintiff  should  receive  a  certain  sum  per  thou- 
sand feet,  and  P.  the  balance  of  the  proceeds,  the 
title  and  possession  to  remain  in  the  plaintiff  till  he 
was  fully  paid ;  held  that  the  transaction  was  only 
a  bailment  bv  the  plaintiff  to  P.  And  he  having 
shipped  the  lumber  to  Albany  in  the  plaintiff's 
name.and  assumed  to  sell  it  to  the  defendants ;  held 
further,  that  no  title  passed  to  them. 

Held,  also,  that  P.  was  not,  under  the  facts  stated, 
a  factor  intrusted  with  the  possession  of  the  prop- 
erty for  sale,  so  as  to  be  deemed  the  true  owner,  in 
order  to  protect  persons  purchasing1  from  him,  as 
provided  by  the  3d  section  of  the  Act  Relative  to 
Principals  and  Factors  or  Agents.  Stat.  1830,  p.  203. 

The  1st  section  of  that  Act,  providing  that  persons 
in  whose  name  property  is  shipped  shall  be  deemed 
the  true  owners  thereof,  so  far  as  to  secure  con- 
signees for  advances  thereon,  applies  only  to  cases 
where  the  shipment  in  the  name  of  another  per- 
son is  made  by,  or  with  the  consent  of,  the  owner. 

Therefore,  where  property  is  intrusted  to  an  agent 
to  ship  in  the  owner's  name,  and  he  ships  it  in  his 
own,  and  obtains  advances  thereon,  the  consignee 
making  such  advances  is  not  protected. 

The  character  and  terms  of  a  bill  of  lading  stated. 
Per  Bronson,  Ch.  J. 

A  paper  signed  only  by  the  consignor,  stating  the 
shipment,  and  intrusted  to  the  master,  is  not  a  bill 
of  lading. 

324*]  *Where  the  master,  upon  receiving  proper- 
ty on  board,  signs  and  delivers  to  the  owner  a  reg- 
ular bill  of  lading,  he  cannot  afterwards  prejudice 
such  owner  by  executing  another  bill  of  lading  ac- 
knowledging the  property  to  have  been  shipped  by 
another  party.  Per  Bronson,  Ch.  J. 

Citations— 15  East,  38 ;  6  Johns.  Ch.,  437 ;  2  Hill, 
326 ;  4  Mass..  405 ;  17  Mass.,  606  :  2  Pick.,  512 ;  13 
Wend.,  570 ;  6  Johns.  Ch.,  437 ;  2  Kent,  497 :  Laws  1830, 
p.  203 ;  6  Geo.  IV.,  ch.  94,  sec.  1 ;  1  H.  Bl..  359. 

rp  ROVER  for  a  quantity  of  white  pine  lum- 
JL  ber,  tried  at  the  Chemung  Circuit  in  May, 
1844,  before  Monell,  0.  Judge.  The  jury  found 
a  special  verdict,  stating  the  facts  substantial- 
ly as  follows:  December  6,  1841,  the  plaintiff 
and  Bradford  A.  Potter  entered  into  a  written 
contract,  stating  that  Potter  had  that  day  pur- 
chased of  the  plaintiff  all  his  white  pine  boards 
and  plank  at  his  two  saw-mills,  amounting  in 
quantity  to  about  200,000  feet,  at  $8.25  per 
thousand,  to  be  delivered  at  two  specified 
points  on  the  bank  of  the  Chemung  Canal,  be- 
fore the  opening  of  canal  navigation  in  the 
spring  of  1842.  When  the  lumber  should  be 
place  on  the  bank  of  the  canal  by  the  plaintiff, 
Potter  was  to  deliver  to  the  plaintiff  his  draft 
on  Messrs.  Hill  &  Sanford,  the  defendants,  pay- 
able April  1,  1842,  for  an  amount  sufficient,  at 
$8.25  per  thousand,  for  the  whole  quantity  so 
delivered.  The  lumber  was  to  remain  in  the  pos- 
session of  the  plaintiff  until  the  draft  on  the 
defendant  should  be  accepted,  and  returned 
from  Troy  to  the  plaintiff. 

July  1,  1842,  the  plaintiff  and  Potter  entered 
into  a  second  written  contract,  reciting  the 
former  agreement;  and  reciting,  also,  that  the 
plaintiff  had,  in  pursuance  of  that  agreement, 
placed  the  lumber,  which  amounted  to  173,000 
feet,  on  the  banks  of  the  canal;  that  Potter 
had  not  performed  the  agreement  by  giving  a 
draft  on  the  defendants;  nor  had  he  paid  the 
plaintiff  anything  for  the  lumber;  that  the 
plaintiff,  therefore,  still  retained  possession; 
and  that  the  parties  were  desirous  that  the  lum- 
ber should  be  taken  to  market  and  sold.  It  was 
then  agreed  between  them,  that  Potter  should, 
on  that  day,  pay  the  plaintiff  $2  per  thousand 
feet  on  the  lumber,  and  the  plaintiff  should 
hold  the  title  and  possession  of  the  lumber  un- 
til he  should  be  paid  the  -full  amount  of  the 
purchase  money,  with  interest  from  the  first 
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of  April  then  last.  It  was  further  agreed  that 
Potter,  as  the  agent  and  in  the  name  of  the 
plaintiff,  *should  ship  the  lumber  to  the  [*325 
defendants  at  Albany,  Potter  paying  freight, 
to  be  sold  by  the  defendants  as  the  property  of 
the  plaintiff,  and  the  avails  thereof,  to  the 
amount  of  the  residue  of  the  purchase  money 
and  interest  to  be  accounted  for  and  paid  by 
the  defendants  to  the  plaintiff. 

The  day  following  this  agreement,  Potter, 
by  his  son  and  agent  A.  F.  Potter,  shipped  on 
board  the  canal-boat  Occidental,  H.  Banks 
master,  52,900  feet  of  the  lumber,  to  be  de- 
livered to  the  defendants  at  Albany;  paid  $10fr 
towards  the  freight,  and  took  from  the  master 
and  delivered  to  the  plaintiff  a  bill  of  lading  as 
follows:  "Received  of  A.  F.  Potter  for  Miles 
Covill,  52,900  feet  of  boards  and  plank  in  good 
order,  to  be  delivered  to  Messrs.  Hill  &"San- 
ford,  Albany  ;  also  one  hundred  dollars  on 
freight.  July  2,  1842.  (Signed)  H.  Banks."  A. 
F.  Potter  made  out  and  delivered  to  Banks, the 
master,  a  writing  which  the  special  verdict 
calls  a  bill  of  lading,  as  follows:  "Elmira, 
July  2,  1842.  Shipped  on  boat  Occidental, 
H.  Banks,  captain,  52,900  feet  white  pine 
boards  and  plank  for  Albany.  (Signed)  A.  F. 
Potter."  No  bill  of  lading  was  sent  to  the  de- 
fendants. A.  F.  Potter,  for  his  father,  drew 
on  the  defendants  as  follows:  "Messrs.  Hill& 
Sanford,  please  pay  Capt.  H.  Banks,  boat  Occi- 
dental, four  dollars  per  thousand  feet  for  lum- 
ber, deducting  $100  advanced.  (Signed)  B.  A. 
Potter,  per  A.  F.  Potter." 

On  the  16th  day  of  July  Capt.  Banks  de- 
livered the  lumber  to  the  defendants  at  Alba- 
ny, and  at  the  same  time  delivered  the  bill  of 
lading  and  draft  given  by  A.  F.  Potter;  and 
the  defendants  paid  the  balance  of  freight, 
amounting  to  $109.  On  the  same  day  the  de- 
fendants remitted  to  B.  A.  Potter,  by  mail, 
their  acceptance  for  $250,  as  an  advance  on  the 
lumber.  The  $100  which  A.  F.  Potter  paid 
towards  the  freight  was  also  the  money  of  the 
defendants. 

Potter  never  paid  the  plaintiff  anything  for 
the  lumber  except  the  sum  of  $46.  August  15, 
1842,  the  plaintiff  sent  to  the  defendants  to 
make  inquiries  about  the  lumber.  The  defend- 
ants answered,  that  B.  A.  Potter  was  largely 
indebted  to  them,  and  they  had  given  him 
credit  for  the  lumber  *on  account  of  [*326 
such  indebtedness.  The  defendants  were  there- 
upon informed  that  the  lumber  belonged  to  the 
plaintiff,  was  shipped  by  Potter  for  the  plaint- 
iff, to  be  sold  by  the  defendants  for  the  plaint- 
iff. On  the  22d  of  August,  the  plaintiff  wrote 
the  defendants,  insisting  that  the  lumber  was 
his  property,  and  desiring  the  defendants  to 
sell  it  for  him  at  not  less  than  a  specified  sum. 
The  defendants  answered,  that  the  lumber  was 
shipped  as  Potter's  property,  and  placed  to  his 
credit.  The  plaintiff  replied,  forbidding  the 
defendants  to  dispose  of  the  lumber  as  the 
property  of  Potter.  After  a  rejoinder  by  the 
defendants,  the  plaintiff  demanded  the  lumber 
of  the  defendants,  offering  to  pay  them  freight 
and  all  other  charges.  The  defendants  refused 
to  deliver  the  lumber,  unless  the  plaintiff 
would  also  pay  the  advances  which  the  defend- 
ants had  made  to  Potter,  independent  of  ex- 
penses for  transportation,  amounting,  as  they 
alleged,  to  several  hundred  dollars.  The 
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defendants  sold  the  lumber  before   this  ac- 
tion was  brought. 

From  1828  to  1842  B.  A.  Potter  was  engaged 
in  the  lumber  business,  which  has  amounted  to 
$40,000  or  $50, 000  a  year.  The  lumber  in  ques- 
tion was  shipped  from  his  yard  in  Elmira.  He 
both  manufactured  and  purchased  lumber;  and 
uniformly  shipped  lumber  to  be  sold  on  his  own 
account.  He  was,  during  that  period,  in  the 
habit  of  shipping  lumber  to  the  defendants, 
who  were  lumber  dealers  in  Albany,  to  be  sold 
on  his  account.  The  lumber  so  consigned  to 
the  defendants  amounted  to  from  $5,000  to 
$50,000  per  year.  The  course  of  business  was 
for  him  to  forward  lumber  to  the  defendants, 
and  make  drafts  upon  them  on  account  if  it. 
In  1838  Potter  confessed  a  judgment  of  $5,000 
to  the  defendants  to  indemnify  them  for  ad 
vances.  At  the  time  of  the  receipt  of  the  lum- 
ber in  question,  he  owed  the  defendants  more 
than  $5,000,  over  and  above  all  property  of 
his  in  their  hands. 

The  jury  assessed  the  plaintiff's  damages 
contingently  at  $500.  The  special  verdict  con- 
cluded in  the  usual  form. 

Mr.NMill,  Jr.,for  plaintiff  .cited  2  Hill,326; 
3 Pick., 51 2;  20 Wend., 267;  15/d.,474;ll/rf.,80. 
327*]  *Mr.  I.  Harris,  for  defendants, 
cited  Stat.,  1830,  p.  203;  6  Hill,  512;(a)  13 
Wend.,  572;  20 Id.,  279;  15  East,  38. 

By  the  Court,  Bronson,  Oh.  J.  It  is  a  prin- 
ciple of  the  common  law,  which  has  but  few 
exceptions,  that  a  man  cannot  be  devested  of 
his  property  without  his  consent.  And  al- 
though possession  is  one  of  the  most  usual  evi- 
dences of  title  to  personal  chattels,  yet,  as  a 
general  rule,  mere  possession  will  not  enable  a 
man  to  transfer  a  better  title  than  he  has  him- 
self or  than  he  has  been  authorized  by  the 
owner  to  grant.  Exceptions  in  favor  of  trade 
are  allowed  in  the  case  of  money  and  negoti- 
able instruments.  But  as  to  other  personal 
chattels,  the  mere  possession,  by  whatever 
means  it  may  have  been  acquired,  if  there  be 
no  other  evidences  of  property,  or  authority  to 
sell  from  the  true  owner,  will  not  enable  the 
possessor  to  give  a  good  title.  In  Pickering  v. 
Busk,  15  East,  88,  which  is  one  of  the  strong- 
est cases  in  the  books  against  the  true  owner, 
the  broker  not  only  had  the  possession  of  the 
hemp,  but  it  had  been  transferred  to  his  name 
in  the  books  of  the  wharfinger  by  direction  of 
the  owner ;  and  from  this  evidence,  in  con- 
nection with  the  fact  that  it  was  the  ordinary 
business  of  the  broker  to  make  sales,  an  au- 
thority from  the  owner  to  sell  was  implied. 
So  far  has  the  rule  for  protecting  the  owner 
been  carried,  that  although  he  sell  and  deliver 
possession  of  the  property,  if  there  be  a  con- 
dition that  the  title  shall  not  pass  until  the 
price  is  paid,  the  voluntary  assignee  of  the 
purchaser  will  acquire  no  right  as  against  the 
owner.  Haggerty  v.  Palmer,  6  Johns.  Ch.,  437. 
Nor  will  the  creditors  of  the  vendee  acquire 
any  such  right,  by  receiving  the  property  on 
account  of  their  "debts,  or  taking  it  by  virtue 
of  their  executions  or  attachments.  Strong  v. 
Taylor,  2  Hill,  326;  Hussey  v.  Thornton,  4 
Mass.,  405;  Marston  v.  Baldwin,  17  Id.,  606; 
Barrett  v.  Pritchard,  2  Pick.,  512;  and  see, 
Root  v.  French,  13  Wend.,  570.  But  in  the 

(a)  Affirmed  on  error,  3  Den.,  472. 
DENIO  4. 


case  of  a  conditional  sale,  with  a  delivery  of 
possession,  it  *may  be  that  a  bona  fide  [*328 
purchaser,  who  parts  with  his  money  ;  or  one 
who  makes  advances  to  the  vendee  on  the 
property,  trusting  to  the  credit  of  appearances, 
will  obtain  a  good  title  or  lien  ;  on  the  prin- 
ciple which  is  sometimes  applied,  that  when 
one  of  two  innocent  persons  must  suffer  from 
the  fraud  of  a  third,  the  loss  shall  fall  on  him 
who  has  enabled  such  third  person  to  do  the 
wrong.  See,  Haggerty  v.  Palmer,  6  Johns.  Ch., 
437  ;  Root  v.  French,  13  Wend.,  570 ;  2  Kent, 
497.  But  it  is  not  now  necessary  to  decide  that 
question ;  for  there  was  no  conditional  sale, 
nor  a  sale  of  any  kind  from  the  plaintiff  to 
Potter.  The  title  was  never  to  vest  in  Potter; 
but  only  in  such  persons  as  should  purchase 
from  the  defendants,  to  whom  the  lumber 
was  to  be  shipped,  and  who  were  to  sell  it  as 
the  property  of  the  plaintiff,  and  account  ta 
him  for  the  avails,  to  the  extent  provided  for 
by  the  contract.  The  plaintiff  was  to  hold  the 
possession  as  well  as  the  title  to  the  property 
until  the  purchase  money  should  be  paid.  And 
although  Potter  was  to  ship  the  lumber  to  the 
defendants,  he  was  to  do  it  as  the  agent  and  in 
the  name  of  the  plaintiff.  The  transaction 
amounted  to  nothing  more  than  a  bailment  of 
the  lumber  to  Potter  for  the  purpose  of  for- 
warding it  to  the  defendants  to  be  sold,  with 
an  interest  in  the  bailee  as  to  all  which  the 
property  might  bring  beyond  the  specified  sum 
of  $8.25  per  thousand  feet.  Potter  had  no 
more  power  over  the  property  as  against  the 
plaintiff,  than  though  he  had  received  it  as  a 
common  carrier  for  hire,  and  without  any 
other  interest ;  nor  did  the  plaintiff  do  any- 
thing which  was  more  likely  to  mislead  third 
persons,  than  though  he  had  delivered  the 
property  to  Potter  as  such  common  carrier. 
And  it  hardly  need  be  said,  that  a  mere  bailee 
can  neither  give  a  good  title,  nor  create  a  valid 
lien  as  against  the  true  owner. 

The  defense  must  also  fail  on  another  ground. 
This  is  a  special  verdict,  and  we  can  presume 
nothing  beyond  the  facts  found  by  the  jury. 
The  jury  have  not  found  that  the  defendants 
purchased  the  lumber  from  Potter,  or  that  they 
made  any  agreement  whatever  with  him  on  the 
subject.  It  is  not  even  stated  that  the  defend- 
ants gave  Potter  credit  on  their  books  for  the 
*lumber.  All  that  the  jury  have  found  [*329 
on  that  subject  is,  that  Potter  was  a  debtor  to 
the  defendants  in  a  large  amount,  and  the  de- 
fendant said  they  had  given  him  credit  for 
the  lumber  on  account  of  such  indebtedness. 
It  is  quite  clear  that  the  defendants  can  claim 
nothing  on  the  ground  of  being  purchasers 
from  Potter. 

As  to  advances  on  account  of  the  lumber, 
the  verdict  states,  in  effect,  that  the  defend- 
ants paid  the  freight,  amounting  to  $209  ;  and 
on  the  same  day  they  remitted  to  Potter  by 
mail,  their  acceptance  for  $250,  as  an  advance 
on  the  lumber.  Now  as  to  the  acceptance,  the 
defendants  seem  to  have  acted  as  volunteers. 
There  is  nothing  to  show  that  Potter  either 
drew  a  bill  on  the  defendants,  or  requested 
them  in  any  way  whatever  to  make  him  an  ad- 
vance on  account  of  the  lumber.  It  would 
have  been  a  fraudulent  acton  his  part  to  do  so, 
and  we  cannot  presume  his  guilt.  If  the  mean- 
ing of  the  fact  found  be,  that  the  defendants 
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sent  Potter  an  accepted  bill  ofexchange  for 
$250  as  an  advance  on  the  lumber,  there  is 
nothing  to  show  that  he  either  presented  the 
bill  for  payment,  or  put  the  same  into  circu- 
lation. In  his  hands  the  bill  would  be  good 
for  nothing,  as  he  had  no  right  to  demand  or 
receive  any  thing  on  account  of  the  lumber.  So 
far  as  appears,  the  defendants  have  never 
paid,  nor  are  they  now  liable  to  pay  a  single 
dollar  as  an  advance  on  this  lumber,  beyond 
the  sum  which  they  paid  for  freight.  And  as 
to  that,  the  plaintiff  offered  to  refund  the  mon- 
ey, and  all  other  charges,  when  he  demanded 
the  lumber;  and  the  sum  which  the  defendants 
paid  for  freight  has  been  allowed  to  them  in 
the  assessment  of  damages  by  the  jury. 

So  far  as  the  case  is  governed  by  the  prin- 
ciples of  the  common  law,  it  is  quite  clear  that 
the  plaintiff  is  entitled  to  recover.  But  the  de- 
fendants insist  that  they  acquired  rights  under 
the  Act  of  1830,  for  the  amendment  of  the  law 
relative  to  principals  and  factors.  Stat.  1830,  p. 
203.  The  1st  section  provides,  that  "  Every 
person  in  whose  name  any  merchandise  shall 
be  shipped,  shall  be  deemed  the  true  owner 
thereof,  so  far  as  to  entitled  the  consignee  of 
such  merchandise  to  a  lien  thereon,"  in  certain 
specified  cases.  Although  the  words  of  the 
33O*]  section  are  very  *broad,  it  must,  I 
think,  be  confined  to  cases  where  the  goods 
have  been  shipped  by  the  owner,  or  under  his 
authority,  in  the  name  of  another.  It  could 
not  have  been  the  intention  of  the  Legislature 
that  one  who  had  taken  the  property  as  a  tres- 
passer or  a  thief,  and  shipped  it  in  his  own 
name,  should  be  deemed  the  true  owner,  so  as 
to  give  the  consignee  a  lien  for  advances.  The 
leading  object  of  the  statute  was  to  protect  the 
consignee,  when  he  had,  in  good  faith,  paid, 
or  become  liable  to  pay  money  on  the  credit 
of  appearances  created  by  the  owner  of  the 
property.  The  Act  was  framed  upon  the  Stat- 
ute 6  Geo.  IV.,  ch.  94,  which  was  passed  in 
1825;  and  if  we  may  look  at  that  statute  to 
aid  in  the  construction  of  our  own,  it  will  be 
seen,  sec.  1,  that  when  the  goods  are  not 
shipped  by  the  owner  in  the  name  of  another, 
they  must  have  been  "  intrusted  for  the  pur- 
pose of  consignment  or  of  sale"  to  a  person 
who  afterwards  shipped  them  in  his  own  name. 
Now,  in  this  case,  the  plaintiff  neither  shipped 
the  goods  in  the  name  of  Potter,  nor  did  he  in- 
trust the  goods  to  Potter  for  the  purpose  of 
consignment  or  of  sale;  and  if  the  lumber  had 
been  regularly  shipped  in  the  name  of  Potter, 
I  do  not  see  how  he  could  be  deemed  the  true 
owner,  within  the  meaning  of  the  statute. 

But  what  is  quite  conclusive,  the  lumber 
was  not  shipped  in  the  name  of  Potter,  but  in 
the  name  of  the  plaintiff.  The  special  verdict 
calls  the  paper  which  was  signed  by  Potter's 
son  and  delivered  to  the  master  of  the  boat,  a 
bill  of  lading;  but  that  is  a  great  misnomer. 
A  bill  of  lading  is  the  written  evidence  of  a 
contract  for  the  carriage  and  delivery  of  goods 
sent  by  water,  for  a  certain  freight.  1  H.  Bl. , 
359.  It  is  signed  by  the  captain  or  master  of 
the  ship  or  vessel,  and  states  among  other 
things,  by  whom  the  goods  are  shipped,  and 
where  and  to  whom  they  are  to  be  delivered. 
There  are  generally  three  or  more  parts  of  the 
instrument;  one  of  which  is  usually  sent  to 
the  consignee  by  the  ship  which  carries  the 
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goods;  another  is  sent  to  him  by  some  other 
conveyance;  and  a  third  is  kept  by  the  mer- 
chant or  shipper.  Contracts  for  the  freighting 
of  goods  on  our  canals  are  usually  less  full  and 
formal  than  when  the  property  is  to  be  carried 
by  sea;  but  they  must  have  all  *the  [*33 1 
essential  qualities,  or  else  they  cannot  have  the 
effect  of  bills  of  lading.  There  was  but  one 
bill  of  lading  in  this  case;  and  that  was  signed 
by  the  master  and  properly  delivered  to  the 
plaintiff.  It  stated  that  the  lumber  was  re- 
ceived for  the  plaintiff,  to  be  delivered  to  the 
defendants  in  Albany.  It  conferred  no  right 
or  authority  upon  the  defendants,  beyond  that 
of  receiving  the  lumber  and  keeping  it  sub- 
ject to  the  plaintiff's  orders. 

The  defendants  seem  to  have  inferred  from 
the  paper  signed  by  young  Potter,  and  the 
draft  in  favor  of  the  captain  for  the  payment 
of  freight,  taken  in  connection  with  the  for- 
mer course  of  business  between  themselves  and 
Potter,  that  the  lumber  belonged  to  Potter. 
But  that  was  an  error  which  could  give  them 
no  rights  as  against  the  true  owner.  The 
plaintiff  had  done  nothing  to  mislead  them. 
He  had  not  only  provided  by  the  contract  that 
the  lumber  should  be  shipped  in  his  own  name 
but  the  shipment  was  actually  made  in  his 
name;  and  he  was  furnished  with  the  proper 
documental  evidence  of  that  fact.  If  the  mas- 
ter had  afterwards  signed  a  bill  of  lading  in 
the  name  of  Potter,  it  would  have  conferred 
no  rights  upon  him  nor  upon  those  who  might 
have  been  deceived  and  misled  by  the  false  and 
fraudulent  paper.  But  the  master  did  not  sign 
any  bill  of  lading,  except  that  which  was  in 
the  name  and  keeping  of  the  plaintiff. 

The  case  does  not  fall  within  the  3d  sec- 
tion of  the  Act.  If  Potter  was  the  factor  or 
agent  of  the  plaintiff  for  any  purpose,  he  was 
not  intrusted  with  the  possession  of  the  bill  of 
lading  nor  with  the  possession  of  any  other 
documentary  evidence  of  title.  Nor  was  he 
"intrusted  with  the  possession  of  the  merchan- 
dise for  the  purpose  of  sale,  or  as  a  security 
for  any  advances."  There  is  no  pretense  that 
he  made  any  advances  to  the  plaintiff,  which 
were  to  be  secured  by  the  property.  And  so 
far  was  the  plaintiff  from  intrusting  Potter 
with  the  possession  of  the  lumber  for  the  pur- 
pose of  a  sale  by  him,  that  he  provided  for  a 
sale  by  the  defendants  and  caused  the  lumber 
to  be  shipped  to  them  for  that  purpose.  And 
besides,  it  does  not  appear  by  the  special  ver- 
vict,  that  the  defendants  *have  ad-  [*332 
vanced  any  money  to  Potter  on  account  of  this 
lumber;  nor  that  they  have  incurred  any  obli- 
gation on  that  account  which  can  be  enforced 
against  them.  So  far  as  appears,  the  defend- 
ants have  lost  nothing  but  the  prospect  of  get- 
ting a  part  of  their  debt  against  Potter,  out  of 
the  property  of  the  plaintiff. 

Judgment  for  the  plaintiff. 

Reversed— 1  N.  Y.,  522. 

Same  case— 6  N.  Y.,  374. 

Personal  chattel—  Transfer  by  one  having  mere  pos- 
session—T(rhat  title  passes.  Cited  in— 46  N.  Y.,  330 :  7 
Am.  Rep.,  343;  34  Hun,  536;  24  N.  H.,  301;  55  Am. 
Dec.,  244. 

Factor's  act— Construction  of.  Cited  in— 12  Hun,33 ; 
18  Hun.  281 ;  20  Hun,  257. 

Bill  of  lading— What  is— Liability  of  carrier.  Cited 
in-16  Abb.  N.  S.,  412;  25  Ind.,  82;  49  Miss.,  499;  19 
Am.  Rep.,  12. 

Also  cited  in— 42  Cal.,  147. 
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V. 

McCOON  AND  SHERMAN. 

Loss  of  Identity  of  Property  Wrongfully  Taken 
—Effect  of. 

The  rule  that  property  wrongfully  taken  and 
changed  by  a  process  of  manufacture  into  a  differ- 
ent species  of  property  so  as  to  lose  its  identity,  can- 
not be  retaken  by  the  former  proprietor,  does  not 
depend  upon  the  motives  of  the  wrong-doer,  but 
applies  as  well  to  the  case  of  a  willful  trespass,  as  to 
a  taking  by  mistake. 

Citations-6  Hill.  425 ;  5  Johns.,  348 :  6  Johns..  168 ; 
2  Kent,  Com.,  363;  2  Bl.  Com.,  404,  405;  5  Hen.  VII., 
fol  15  ;  7  Cow.,  95 ;  8  Wend.,  505 ;  Dig.,'lib.  10,  tit.  4, 
leg.  12,  sec.  3;  Puff.  Nat.,  Book  4.  ch.  7,  sec.  10; 
Wood  Inst.  Civ.  L.,  92. 

rp  ROVER  for  a  quantity  of  whisky,  tried  at 
JL  the  Montgomery  Circuit  in  November, 
1844,  before  Willard,  G.  Judge.  A  former  trial 
of  the  cause  had  resulted  in  a  nonsuit,  which 
was  set  aside  by  the  court.  For  a  report  of  the 
case  on  the  motion  to  set  aside  the  nonsuit,  see 
%  Hill,  425. 

On  the  second  trial  it  was  proved  that  one 
Hackney,  a  deputy  of  the  sheriff  of  Montgom- 
ery Co.,  March  22,  1842,  by  virtue  of  afi.fa. 
ou  a  judgment  in  this  court  in  favor  of  the 
defendants,  against  one  Uriah  Wood,  sold  the 
whisky  in  question,  being  about  twelve  hun- 
dred gallons,  and  worth  $277.68,  he  having 
previously  levied  upon  it;  and  that  upon  the 
sale  the  defendants  became  the  purchasers,  and 
afterwards  converted  it  to  their  own  use.  The 
whisky  was  levied  on  and  sold  at  the  plaintiffs' 
distillery,  and  they  forbade  the  sale.  The 
plaintiffs  having  rested,  the  defendants  offered 
to  prove  in  their  defense  that  the  whisky  was 
manufactured  from  corn  belonging  to  Wood, 
the  defendant  in  the  execution;  that  the  plaint- 
iffs had  taken  the  corn  and  manufactured  it 
into  whisky,  without  any  authority  from 
Wood;  and  that  they  knew  at  the  time  they 
took  it  that  it  belonged  to  him.  The  plaintiffs' 
333*]  *counsel  objected  to  this  evidence,  in- 
sisting that  Wood's  title  to  the  corn  was  ex- 
tinguished by  the  conversion  of  itinto  whisky. 
The  judge  sustained  the  objection  and  rejected 
the  evidence,  and  the  defendants'  counsel  ex- 
cepted.  Verdict  for  the  plaintiffs.  A  motion 
is  now  made  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  N.  Hill,  Jr.,  for  defendants,  insisted 
that  in  all  cases  of  this  description,  whether 
relating  to  conversion  of  goods  or  to  title  by 
accession,  the  law  distinguishes  between  a 
willful  wrong-doer  and  an  involuntary  one; 
aud  that  the  distinction  is  founded  in  the  policy 
of  discouraging  trespasses  and  frauds.  He 
cited  Sikbury  v.  McCoon,  6  Hill,  425;  2  Kent, 
Com.,  364;  Story,  Bailm.,  p.  43,  sec.  40;  2  Bl. 
Com.,  404;  Betts  v.  Lee,  5  Johns.,  348;  Curtis 
v.  Groat,  Qld.,  168;  Baker  v.  Wheeler,  8  Wend., 
505;  Dig.,  lib.  10,  tit.  4,  leg.  12,  sec.  3;  Puff., 
Book  4,  ch.  7,  sec.  10;  Wood,  Inst.  C.  L.,  p. 
92;  1  Bell,  Com.,  277,  n.  2. 

Mr.  D.  Cady,  for  plaintiffs,  argued  that 
the  identity  of  the  grain  was  entirely  destroyed 
when  it  was  changed  into  whisky,  and  that 
from  thenceforth  it  belonged  to  the  manufact- 


NOTE.— Conversion  —  Change  of  identity  —  When 
wrong-doer  acquires  title.  See  the  above  case  of 
Silsbury  v.  McCoon  when  previously  before  the 
«ourt,  6  Hill,  425,  note. 


urer,  as  was  held  when  this  cause  came  before 
the  court  on  the  former  occasion;  and  that  the 
additional  circumstance  offered  to  be  proved 
on  the  second  trial, 'made  no  difference  in  the 
principle  upon  which  the  defense  rested.  But 
if  this  were  not  so,  still  Wood,  the  owner  of 
the  grain,  had  an  election  to  resort  to  his  ac- 
tion of  trespass  or  trover  for  the  taking  of  the 
corn,  or  to  take  tne  product  specifically  from 
the  wrong  doer.  Having  failed  to  make  the 
election  himself,  the  defendants  could  not  do 
it  for  him. 

Bronson,  Ch.  J.  It  is,  undoubtedly,  a 
general  rule  in  every  civilized  State,  that  a 
man  can  only  lose  his  title  to  property  by  the 
operation  of  law,  or  his  own  voluntary  act. 
But  this,  like  most  other  general  rules,  has  its 
exceptions.  If  one  wrongfully  take  the  chattel 
of  another.and  merely  change  *its  form  [*334 
and  value  by  bestowing  his  labor  and  skill 
upon  it,  without  destroying  its  identity,  the 
property  still  remains  in  the  original  owner, 
and  he  may  either  retake  it,  or  recover  the  val- 
ue in  its  state  of  improvement.  Thus,  where 
leather  is  made  into  boots  and  shoes,  cloth  into 
a  garment,  trees  into  square  timber,  iron  into 
bars,  or  timber  into  boards,  shingles  or  coal, 
the  title  remains  in  the  owner  of  the  original 
materials,  and  he  may  either  retake  the  chat- 
tel in  its  improved  state,  or  recover  its  en- 
hanced value.  But  if  the  thing  be  changed 
into  a  different  species,  so  that  it  cannot  be  re- 
duced to  its  former  rude  materials,  it  then  be- 
longs to  the  new  operator;  and  he  is  only  to 
make  satisfaction  to  the  former  owner  for  the 
materials  converted.  Examples  of  this  kind 
are,  where  grapes  are  made  into  wine,  olives 
into  oil,  wheat  into  bread,  milk  into  cheese, 
grain  into  malt,  or  corn  into  whisky.  In  such 
cases  the  property  is  changed,  and  the  original 
proprietor  only  has  an  action  to  recover  his 
damages.  Thus  far  our  lawyers  have  followed 
the  rule  of  the  civil  law.  It  will  be  sufficient  to 
refer  to  the  report  of  this  case  when  it  was  be- 
fore us  on  a  former  occasion,  and*  the  learned 
note  of  the  reporter,  for  the  authorities  on  this 
subject.  Silsbury  v.  McCoon,  6  Hill,  425.  We 
there  held, that  when  corn  is  wrongfully  taken, 
and  manufactured  into  whisky,  by  which  the 
nature  and  species  of  the  commodity  is  entire- 
ly changed,  and  its  identity  destroyed,  the 
property  is  also  changed,  and  the  new  product 
belongs  to  the  manufacturer.  The  case  has 
come  back  again*  upon  an  offer  to  show,  that 
the  corn  was  taken  with  the  knowledge  that  it 
belonged  to  another;  and  we  are  referred  to 
the  further  teaching  of  the  civilians, who  hold 
that  where  the  property  was  taken  by  a  will- 
ful trespass,  the  title  is  not  changed,  however 
great  may  be  the  change  which  has  been 
wrought  in  the  original  materials.  But  I  do 
"not  find  that  this  doctrine  has  ever  been  adopt- 
ed into  our  law  by  any  adjudication  either 
here  or  in  England.  It  was  mentioned  in  Betts 
v.  Lee,  5  Johns.,  848,  and  again  in  Curtis  v. 
Groat,  6  Id.,  168:  but  although  the  judge  who 
wrote  the  "per  curiam"  opinions  in  those 
cases,  evidently  had  a  strong  leaning  to  the 
doctrine  of  the  civilians,  the  decisions  turned 
upon  other  *grounds.  The  changes  [*335 
had  been  from  timber  into  shingles  and  coal; 
but  the  property  had  never  been  out  of  the 
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Eossession  of  the  original  owner;  and  it  was 
eld  in  both  cases  that  the  identity  of  the 
original  materials  was  sufficiently  established. 
And  where  the  change  was  from  timber  to 
coal,  the  only  point  necessarily  decided  was 
the  one  on  which  the  case  was  put  at  the  put- 
set,  that  the  matter  in  litigation  was  res  judi- 
cata.  The  reasons  for  those  judgments  were, 
I  presume,  assigned  by  the  learned  commenta- 
tor upon  American  law,  who  in  his  treatise 
still  retained  his  former  opinion.  2  Kent,  363. 
But  Blackstone,  2  Com.,  404,  405,  lays  down 
the  rule,  without  any  qualification,  that  when 
the  thing  is  changed  into  a  different  species, 
as  by  making  wine,  oil  or  bread,  out  of  anoth- 
er's grapes,  olives  or  wheat,  it  belongs  to  the 
new  operator;  who  is  only  to  make  satisfac- 
tion to  the  former  proprietor  for  the  materials 
converted.  The  decisions  on  the  general  sub- 
ject commenced  as  early  as  the  Year  Book,  5 
Hen.  VII.,  fol.  15;  (a)  and  if  the  distinction  of 
the  civilians  between  a  willful  and  an  innocent 
trespass  had  ever  been  adopted  into  our  law, 
we  should  be  able  to  find  the  evidence  of  it  in 
same  reported  adjudication.  But  none  seems 
to  have  been  known  to  Blackstone;  none  is 
336*]*cited  by  Chancellor  Kent  in  his  Com- 
mentaries; nor  was  any  such  decision  pro- 
duced by  the  counsel  who  argued  this  case. 

The  question  is  not,  as  it  has  been  sometimes 
artfully  put,  whether  the  common  law  will  al- 
low the  owner  to  be  unjustly  deprived  of  his 
property,  or  will  give  encouragement  to  a  will- 
ful trespasser.  It  will  do  neither.  But  in  pro- 
tecting the  owner,  and  punishing  the  wrong- 
doer, our  law  gives  such  rules  as  are  capable  of 
practical  application,  and  are  best  calculated  to 
render  exact  justice  to  both  parties.  The  proper 
inquiry  is,  in  what  manner,  and  to  what  extent 
should  the  trespasser  be  punished;  and  what 
should  be  the  kind  and  measure  of  redress  to  the 
injured  party.  A  trespasser  who  takes  iron  ore 
and  converts  it  into  watch  springs,  by  which  its 
value  is  increased  a  thousand  fold,  should  not 
be  hanged;  nor  should  he  lose  the  whole  of  the 
new  product.  Either  punishment  would  be  too 
great.  Nor  should  the  owner  of  the  ore  have 
the  watch  springs;  for  it  would  be  more  than  a 


tbe  former  owner,  to  take  the  thing  in  its  altered 
condition,  upon  the  question  whether  its  identity 
could  be  made  out  by  the  senses.  The  following  is 
a  translation  of  the  case :  "  A  writ  of  trespass  was 
brought  for  the  taking  of  certain  slippers  and  boots. 
And  the  defendant  says  that  he  was  possessed  of 
certain  dickers  of  leather,  and  bailed  them  to  one  J. 
S.,  which  said  J.  S.  gave  them  to  the  plaintiff,  and 
then  the  plaintiff  made  from  them  the  slippers  and 
boots,  and  the  defendant  came  and  took  them,  as  he 
lawfully  might  do  ;  and  prayed  judgment,  si  actio, 
Then  the  plaintiff  moved  the  court  that  this  plea 
was  not  good ;  and  that  the  defendant  could  not 
take  them  again,  because  by  the  making  of  the 
boots  and  shoes,  the  property  was  so  changed  as  to 


just  measure  of  redress.  Our  law  has  there- 
fore wisely  provided  other  remedies  and  pun- 
ishments. The  owner  may  retake  his  ore,  ei- 
ther with  or  without  process,  so  long  as  its. 
identity  remains;  and  may  also  recover  dam- 
ages *f or  the  tortious  taking.  Or  with-  [*33  7 
out  repossessing  himself  of  the  property,  he 
may  have  an  action  of  trespass,  in  which  the 
jury  will  not  fail  to  give  the  proper  damages. 
But  the  law  will  not  allow  the  owner  to  wait 
until  the  ore  has  been  converted  into  a  differ- 
ent species  of  property,  and  then  to  seize  the 
new  product,  either  with  or  without  process. 
Nor  is  the  value  of  the  new  product  the  proper 
measure  of  damages,  if  he  bring  an  action  of 
trespass  or  trover. 

Although  there  will  not  be  many  cases  where 
the  difference  between  the  value  of  the  rude 
material  and  the  new  product  will  be  so  strik- 
ing as  in  the  case  which  has  been  mentioned; 
yet  in  almost  every  instance  where  the  chattel 
taken  has  been  converted  into  a  different  spe- 
cies of  property,  the  value  of  the  new  product 
will  be  more  than  the  trespasser  ought  to  pay, 
or  the  owner  of  the  chattel  ought  to  receive. 

The  common  law  not  only  has  regard  to  the 
proper  measure  of  redress  and  punishment, 
but  its  rules  are  such  as  can  be  successfully 
applied  and  administered.  Before  the  thing^ 
has  been  transformed  into  a  different  species, 
its  identity  can  be  easily  established;  the  own- 
er can  know  what  to  retake,  and  his  title  ca 
be  proved  in  a  court  of  justice.  But  after  iror 
ore  has  been  changed  into  watch  springs  or 
needles,  grapes  into  wine,  or  corn  into  whisky, 
it  is  nearly  or  quite  impossible  to  trace  the 
connection  between  the  new  products  and  tht 
original  rude  materials. 

In  conceding,  for  all  the  purposes  of  thi 
case,  that  the  owner  may  follow  the  property 
until  it  is  changed  into  a  different  species, 
must  not  be  understood  as  expressing  the  opii 
ion  that  such  is  the  proper  rule.     As  an  origi- 
nal question,  I  think  the  owner  should  eithe 
reclaim  the  property  before  the  new  possessor 
has  greatly  increased  its  value,  either  by  " 
stowing  his  labor  and  skill  upon  it,  or  by  joii 
ing  it  to  other  materials  of  his  own  ;  or  els 

ey,  or  take  a  piece  of  silver  and  gild  it  with  gold ;  it 
either  case  the  party  cannot  retake  it.    So  in  thJ 
case  the  leather  is  mixed  with  thread ;  and,  there 
fore,  the  party  cannot  retake  it.  Wherefore  it  seems 
that  the  plea  is  not  good. 

But  the  court  hold  the  contrary  clearly.    And  i 
to  the  case  of  grain  taken  and  malt  made  of  it,  the 
party  cannot  retake  it,  because  the  grain  cannot  b 
known.    And  so  of  pennies  or  groats,  when  anotht 
piece  is  made  of  them,  this  cannot  be  taken : 


be  of  another  nature ;  as  if  one  took  barley  or  grain    changed,  becoming  part  of  the  freehold;  and  f< 


and  made  malt  of  it,  he  from  whom  the  grain  was 
taken  could  not  take  the  malt,  because  the  thing 
taken  is  changed  into  one  of  another  nature.  And 
so,  if  trees  are  taken  and  a  house  built  from  them, 
he  from  whom  the  trees  are  taken  cannot  tear 
down  the  house  to  take  them  again,  because  other 
things  are  joined  with  them.  But  if  a  thing  is  taken 
wrongfully,  and  nothing  is  joined  or  mingled  with 
it,  nor  is  it  altered  to  a  thing  of  another  nature,  the 
party  may  take  it  again.  Thus,  if  one  take  a  tree 
and  square  it  with  an  axe,  there  the  party  may  take 
it  again,  because  it  is  not  changed  to  another  arti- 
cle, nor  is  anything  mingled  or  Joined  with  it.  But 
if  a  man  take  silver  and  make  of  it  a  piece  of  mon- 
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other.    So,  also,  is  it  if  one  take  a  piece  and  from  it 
make  pennies  at  the'mint,  the  party  cannot  take  the 
pennies,  because  they  cannot  be  known  one  fror 
the  other.    And  so  of  all  similar  cases.    The  same  i 
the  case  in  building  a  house.    There  the  timber 


this  cause  it  cannot  be  taken.  But  in  every 
where  the  thing  itself  may  be  known,  there  the  pa 
ty  may  take  it,  notwithstanding  that  some  other 
thing  be  joined  or  mingled  with  it.  So  if  one  take  a 
piece  of  cloth  and  make  himself  a  coat,  the  owner 
may  rightfully  retake  it,  for  the  reason  that  it  is  the 
same  thing,  and  not  different.  So_,  also,  in  the  case 
put,  if  one  take  a  tree  and  square  it  with  an  axe,  the 
party  may  lawfully  retake  it,  because  the  tree  may 
be  known  notwithstanding.  The  same  of  iron  of 
which  the  smith  makes  a  tool.  And  so  it  was  held 
by  the  whole  court.  Year  Book,  5  Hen.  VII.,  fol.  15, 
pi.  6. 
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that  he  should  be  restricted  to  a  remedy  by  ac- 
tion for  the  damages  which  he  has  sustained. 
But  the  questioa  may  not  be  open  to  consid- 
eration upon  principle ;  and  for  the  present,  I 
only  mean  to  say,  that  we  have  followed  the 
civil  law  far  enough,  without  taking  another 
338*]  step,  and  holding  that  *in  the  case  of 
a  willful  trespass  the  owner  can  never  lose  his 
title  to  the  property.  And  it  comes  to  that ; 
for  if  he  may  trace  his  title  from  corn  to  whis- 
ky,he  may  follow  it  so  long  as  matter  endures. 

Beardsley,  J.,  concurred. 

Jewett,  J.,  dissenting.  It  is  a  well  settled 
principle,  that  where  one  wrongfully  takes 
another's  property,  and  by  artificial  means, 
changes  it  into  a  different  species — as  by  mak- 
ing wine,  oil,  bread  or  whisky  out  of  another's 
grapes,  olives,  wheat  or  corn;  it  belongs  to  the 
new  operator  or  manufacturer,  who  is  only  to 
make  a  satisfaction  to  the  former  owner  for  the 
materials  which  he  had  so  converted.  Silxbury 
v.  McCoon,  6  Hill,  425;  Brown  v.  Sax,  7  Cow., 
95;  Baker  v.  Wheeler,  8  Wend.,  505. 

In  this  case,  the  defendants  offered  evidence 
to  show  that  the  taking  of  Wood's  corn  by  the 
plaintiffs,  from  which  the  whisky  was  manu- 
factured by  them,  was  not  only  wrongful  but 
willful.  This  evidence  was  rejected  on  the 
ground  that  the  corn,  having  been  converted 
into  a  new  thing,  whisky,  Wood's  title  thereto 
became  extinct.  It  is  quite  obvious,  that  un- 
less the  law  in  relation  to  a  title  acquired  by  ac- 
cession, distinguishes  between  a  willful  wrong- 
doer and  an  involuntary  one,  the  evidence  was 
properly  rejected.  According  to  the  Roman 
law,  where  the  party  who  made  the  accession, 
did  so  with  knowledge  that  he  was  violating 
another's  rights,  he  acquired  no  title,  however 
great  the  change  wrought  in  the  original  ma- 
terials or  matter.  Dig.,  lib.  10,  tit.  4,  leg.  12, 
sec.  3.  In  Puffendorf's  Law  of  Nature  and  of 
Nations,  Book  4,  ch.  7,  sec.  10,  it  is  laid  down 
that  "  in  all  cases  it  is  to  be  inquired  whether 
the  person  who  bestows  a  shape  on  another's 
matter,  doth  it  with  an  honest,  or  with  a  dis- 
honest, design.  For  he  who  acts  thus  out  of 
a  knavish  principle,  can  by  no  means  pretend 
that  the  thing  belongs  to  him,  rather  than  to 
the  owner  of  the  matter — though  all  the  former 
reasons  should  concur;  that  is,  though  the  fig- 
ure should  be  the  most  valuable,  though  the 
matter  should,  as  it  were,  be  lost  and  swallowed 
up  in  the  work,  and  though  he  should  be  in 
339*J  very  great  want  of  what  he  had  *thus 
compacted.  For  the  greater  part  of  the  two 
doth  not  draw  to  itself  the  less,  barely  by  its 
own  virtue,  or  on  its  own  account;  but  there  is 
required  further  some  probable  ground  and 
plea  in  the  owner  of  that  part  which  exceeds, 
on  which  he  may  build  his  claim.  Hence,  if  a 
man  out  of  willful  and  designed  fraud,  puts  a 
new  shape  on  my  matter,  that  he  may  by  this 
means  rob  me  of  it,  he  neither  gains  any  right 
over  the  matter  by  this  act,  nor  can  demand  of 
me  a  reward  for  his  labor,  any  more  than  a 
thief,  who  digs  through  my  walls,  can  claim 
to  be  paid  for  his  great  trouble  in  making  a 
new  door  into  my  house  ;  or,  than  one  that 
breaks  an  imposthume,  otherwise  incurable. 
with  a  blow  that  he  designed  for  my  death;  or 
than  Autolycus  could  have  asked  a  price  for 
painting  the  horses  which  he  first  stole.  And 
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all  this  doth  not  proceed  from  any  positive  con- 
stitutions, but  from  the  very  dictate  and  ap- 
pointment of  natural  reason,  though  nature 
doth  not  determine  any  particular  penalty  in 
the  case.  For  to  have  exercised  such  a  villainy 
gratis,  is  not  properly  a  punishment ;  and  on 
the  other  hand,  'tis  most  just  and  reasonable, 
that  I  should  not  be  obliged  to  pay  a  man  wages 
for  endeavoring  to  do  me  a  mischief."  In 
Wood's  Institutes  of  the  Civil  Law,  p.  92,  the 
doctrine  on  this  subject  is  stated  thus:  "  He 
that  made  the  new  species  shall  be  master  of 
the  whole,  if  it  cannot  be  reduced  to  its  first 
state  and  condition  ;  as  when  one  shall  press 
wine  from  your  grapes,  or  build  a  ship  from 
your  timber,  you  cannot  claim  the  wine  or  the 
ship."  "But  this  determination  only  takes 
place  in  favor  of  the  workman, where  the  work 
was  designed  for  his  own  use,  and  where  he 
erroneously  and  by  mistake  thought  the  matter 
was  his  own.  For  if  it  was  intended  for  the 
use  of  any  other,  it  is  his  upon  the  same  terms 
for  whose  use  it  was  making;  and  if  it  is  known 
that  the  grapes  and  timber  are  another's,  and 
yet  thereof  he  proceeds  to  make  his  wine  or 
ship,  he  shall  lose  his  labor  and  workmanship, 
the  whole  shall  accrue  to  the  owner,  and  an 
action  may  be  maintained  against  him." 

Chancellor  Kent  says:  "The  English  law  will 
not  allow  one  man  to  gain  title  to  the  property 
of  another  upon  the  principle  *of  ac-  [*34O 
cession,  if  he  look  the  other's  property,  will- 
fully as  a  trespasser."  "So  (he  continues)  the 
civil  law,  in  order  to  avoid  giving  encourage- 
ment to  trespassers,  would  not  allow  a  party 
to  acquire  a  title  by  accession,  founded  on  his 
own  act,  unless  he  had  taken  the  materials  in 
ignorance  of  the  true  owner,  and  the  materials 
were  incapable  of  being  restored  to  their  orig- 
inal form.  2  Kent,  Com.,  363. 

In  Betts  v.  Lee,  5  Johns. ,  348,  the  action  was 
trespass  in  taking  and  carrying  away  a  quan- 
tity of  shingles  and  stuff  for  making  shingles. 
It  appeared  in  evidence  that  the  timber  of 
which  the  shingles  were  made  was  cut  by  Lee 
on  land  belonging  to  one  Bowne,  for  the  cut- 
ting of  which  Bowne  had  sued  Lee,  that  the 
suit  had  been  discontinued  on  Lee's  paying  $30. 
Bowne  then  conveyed  the  land  on  which  the 
timber  was  cut  down,  together  with  the  shin- 
gles, to  the  plaintiffs,  who  converted  them  to 
their  own  use.  Lee  claimed  the  shingles  upon 
the  principle  of  accession.  This  court  said  that 
the  civil  law  required  the  thing  to  be  changed 
into  a  different  species,  and  to  be  incapable  of 
being  restored  to  its  ancient  form,  as  grapes 
made  into  wine,  before  the  original  proprietor 
could  lose  his  title;  nor,  even  then,  did  the  oth- 
er party  acquire  any  title  by  the  accession,  un- 
less the  materials  had  been  taken  away,  in  ig- 
norance of  their  being  the  property  of  another. 
In  Curtis  v.  Groat,  6  Johns.,  168,  the  action 
was  trover  for  600  bushels  of  coals.  The  de- 
fendant pleaded  that  the  coals  were  made  on 
his  land,  out  of  his  wood,  and  still  remained 
there;  and  this  court  said  that  the  plaintiff  had 
no  right  to  the  coals.  The  defendant's  timber, 
by  being  cut  and  converted  into  coals,  had  in- 
deed, they  said,  lost  its  primitive  form,  but  the 
identity  of  the  original  material  was  here  as- 
certained and  admitted.  "This  case  (the  court 
added)  comes  within  the  decision  of  Betts  v. 
Lee;  and  the  principle  mentioned  in  that  case, 
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that  a  willful  trespasser  cannot  acquire  a  title 
to  property 'merely  by  changing  it  from  one 
species  into  another,  applies  to  this  case." 

From  the  best  consideration  that  I  have  been 
able  to  bestow  upon  this  question'  I  have  been 
led  to  the  conclusion  that  the  common  law, 
equally  with  the  civil  law,  distinguishes  be- 
341*]  tween  *a  willful  wrong-doer  and  an  in- 
voluntary one,  in  relation  to  acquiring  a  title 
to  property  by  accession ;  and  that  in  the  former 
case  the  wrong-doer  cannot  acquire  title,  how- 
ever great  the  change  wrought  in  the  original 
matter,  but  must  lose  his  labor  and  workman- 
ship. The  whole,  in  its  new  form  or  shape, 
accrues  to  the  owner  of  the  original  matter.  If 
I  am  correct  in  this,  it  follows  that  the  evidence 
offered  was  material  and  proper,  and  should 
have  been  received.  The  title  of  the  property 
not  being  changed  by  the  willful  acts  of  the 
plaintiffs,  Wood  had  an  election  of  remedies 
for  his  injury,  either  to  take  the  whisky,  or 
bring  an  action  of  trover  for  the  conversion  of 
the  corn  or  whisky.  In  the  latter  case,  the 
measure  of  damages  would  be  the  value  of  the 
whisky.  Brown  v.  Sax,  supra.  Although 
Wood  had  his  election  at  the  time  the  fi.  fa. 
was  delivered  to  the  sheriff,  yet  a  levy  and  sale 
of  the  whisky  on  the  Ji.  fa.  determined  his 
right  to  it. 

Whether  the  fact  that  the  whisky  had  been 
so  levied  on  and  sold  would  or  would  not  be 
received  in  evidence  in  mitigation  of  Wood's 
damages,  in  an  action  of  trover  by  him  against 
the  plaintiffs,  is  not  a  question  in  this  case, and 
is  not,  therefore,  discussed.  I  am,  therefore, 
of  opinion  that  a  new  trial  should  be  ordered. 

New  trial  denied. 

Reversed-3  N.  Y.,  379 ;  53  Am.  Dec.,  307. 

Same  case— 6  Hill,  425. 

Reviewed— 30  Wis.,  572. 

Cited  in— 4  Abb.  App.  Dec.,  164,  n. ;  11  Hun,  492;  9 
Barb.,  633 ;  22  Mich.,  317 ;  7  Am.  Rep.,  658 ;  32  Ohio 
St.,  582. 


THE  TRUSTEES  OF  THE  VILLAGE  OF 
CLINTONVILLE 

v. 
KEETING. 

Municipal  Corporations — By-Laws — Validity  of 
— Statute — Sale  of  Liquors — Licenses. 

The  Act  incorporating1  the  Village  of  Clintonville. 
Stat.  1845,  p.  172,  authorized  the  trustees  to  make 
such  by-laws  as  they  should  deem  proper  relative  to 
"the  regulating,  restraining  and  suppressing  of  all 
manner  of  shops  and  places  for  the  sale  of  ardent 
spirits  by  retail,"  and  to  impose  a  fine  of  not  more 
than  $15  for  the  violation  of  such  by-laws ;  and  this 
power  was  by  a  subsequent  Act,  declared  to  be  ex- 
clusive of  the  powers  of  the  town  officers  of  the 
towns  in  which  the  village  was  situated :  held,  that 
a  by-law  imposing  a  fine  of  $15  for  selling  ardent 
spirits  in  a  quantity  less  than  five  gallons,  without 
having  a  license  from  the  trustees  of  the  village, 
was  valid. 

342*]  The  provision  authorizes  the  trustees  to 
prohibit  altogether  the  selling  of  spirituous  liquors, 
even  by  persons  having  a  license  from  the  town  au- 
thorities, or  to  limit  the  right  to  sell  to  such  persons 
as  shall  obtain  a  license  from  themselves  in  addition 
to  the  town  license ;  but  it  does  not  warrant  the 


NOTE.— Municipal  corporations— Power  to  make 
by-laws— Requirements  of  by-laws. 

By-laws  made  by  a  municipal  corporation  must  be 
reasonable,  clearly  within  the  authority  of  the  cor- 
poration, and  in  accord  with  the  laws  of  the  State 
See  Village  of  Buffalo  v.  Webster,  10  Wend.,  99,  note. 
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granting  of  a  license  by  the  trustees  which  shall  of 
itself  authorize  the  selling  of  such  liquors;  so  that 
a  retailer  of  ardent  spirits  in  that  village  must,  since 
the  passing  of  the  by-law,  have  a  license  from  the 
town  commissioners  of  excise.and  in  addition  there- 
to, a  license  from  the  village  trustees. 

Citations— Laws  1825,  p.  172 ;  Laws  1844,  p.  137  •  1  R 
S.,  678,  tit.  9  ;  7  Cow.,  585 ;  10  Wend.,  547  ;  13  Wend., 

O^O. 

PRROR  to  Clinton  C.  P.  The  trustees  of  the 
Hi  Village  of  Clintonville  sued  Keeting  be- 
fore a  justice  in  March,  1845,  and  declared  in 
debt,  for  several  penalties  of  $15 each,  for  sell- 
ing ardent  spirits  within  the  village  in  quan- 
tities less  than  five  gallons  at  one  time,  con- 
trary to  an  ordinance  of  the  trustees  of  the  vil- 
lage restraining  the  sale  of  ardent  spirits  by  re- 
tail within  the  village.  The  village  was  incor- 
porated in  1825,  and  by  the  3d  section  of  the 
Act,  the  trustees  were  authorized  "  to  make, 
ordain,  constitute  and  publish  such  prudential 
by-laws,  rules  and  regulations  as  they  from 
time  to  time  shall  deem  meet  and  proper  ;  and 
such  in  particular  as  shall  relate"  "to  the  pub- 
lic markets,  inns  and  taverns  in  said  village, 
and  the  number  thereof  ;  to  the  regulating,  re- 
straining and  suppressing  of  all  manner  of 
shops  and  places  for  the  sale  of  ardent  spirits 
by  retail ;  "  "and,  generally,  such  as  may  con- 
cern the  good  order  and  public  welfare  of  the 
said  village."  The  4th  section  authorized  the 
imposition  of  fines  and  forfeitures  not  exceed- 
ing $15,  for  transgressions  of  the  by-laws. 
Stat.  1825,  p.  172,  sees.  3,4.  In  1844,  the  char- 
ter was  amended  ;  and  the  4th  section  of  that 
Act  was  as  follows  :  "The  powers  vested  in  the 
trustees  of  said  village  in  respect  to  regulating, 
restraining  and  suppressing  of  all  manner  of 
shops  and  places  for  the  sale  of  ardent  spirits 
by  retail,  by  virtue  of  the  3d  section"  of  the 
Act  of  1825,  "are  hereby  declared  to  be  exclu- 
sive, within  the  limits  of  the  said  village,  of 
the  powers  of  the  town  officers  of  Au  Sable 
and  Chesterfield  [the  towns  out  of  which  the 
village  was  carved,  sec.  1,]  in  respect  to  the 
licensing  of  inns,  taverns,  shops  and  places  for 
the  sale  of  ardent  spirits  by  retail."  Stat.  1844, 
p.  137,  sec.  4. 

June  8,  1844,  the  trustees  passed  an  ordi- 
nance *as  follows :  "Section  1.  Be  it  [*343 
ordained,  etc.,  that  no  person  or  persons  after 
this  ordinance  shall  take  effect,  shall  sell  with- 
in the  Village  of  Clintonville  any  ardent  spir- 
its in  any  quantities  less  than  five  gallons  at  a 
time,  without  having  a  license  therefor  grant- 
ed by  the  trustees  of  the  Village  of  Clinton- 
ville ;  nor  shall  any  person  or  persons  use  or 
keep  within  the  said  village  after  this  ordi- 
nance shall  take  effect  any  manner  of  shop  or 
place  for  the  sale  of  ardent  spirits  by  retail  in 
any  quantity  less  than  five  gallons  at  a  time, 
without  having  a  license  therefor  granted 
herein  directed. 

Section  2.  Whoever  shall  sell  within  the  Vil- 
lage of  Clintonville,  after  this  ordinance  shall 
take  effect,  any  ardent  spirits  in  any  quantity 
less  than  five  gallons  at  a  time,  without  hav- 
ing a  license  therefor  granted  as  in  the  fore- 
going section  of  this  ordinance  directed,  shall 
forfeit  the  sum  of  fifteen  dollars  for  each  and 
every  such  offense,  to  and  for  the  use  of  the 
corporation  of  the  Village  of  Clintonville. 

Section  3.  Whoever  shall  use  or  keep  with- 
in the  said  village  any  manner  of  shop  or  place 
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for  the  sale  of  ardent  spirits  by  retail  in  any 
quantity  less  than  five  gallons  at  a  time,  after 
this  ordinance  shall  take  effect,  without  hav 
ing  such  license  therefor  as  aforesaid,  shall 
forfeit  the  sum  of  fifteen  dollars  for  each  and 
every  offense,  to  be  for  the  use  of  the  said  cor- 
poration. 

Section  4.  This  ordinance  shall  take  effect 
in  two  days  after  its  passage." 

It  was  proved  that  in  January  and  Febru- 
ary. 1845,  the  defendant  kept  a  grocery  in  the 
Village  of  Clintonville,  where  he  sold  ardent 
spirits  by  retail  in  quantities  less  than  five  gal- 
lons. The  liquor  was  sometimes  drank  in  the 
shop,  and  sometimes  carried  away  by  the  pur- 
chaser. The  justice  gave  judgment  for  the 
plaintiffs  for  a  penalty  of  $15.  Oil  certiorari, 
the  C.  P.  reversed  the  judgment.  The  plaint- 
iffs bring  error. 

Mr.  G.  A.  Simmons,  for  plaintiffs  in  error. 

Mr.  L.  Stetson,  for  defendant  in  error. 

344*]     *By  the  Court,  Bronson.  Ch.  J.  The 

territory  included  in  the  Village  of  Clinton- 
ville constitutes  a  part  of  the  Towns  of  Au  Sa- 
ble and  Chesterfield  ;  and  the  inhabitants  of 
the  village  continue  subject  to  the  town  au- 
thorities in  the  town  to  which  they  respective- 
ly belong.  The  powers  conferred  upon  the 
village  corporation  are  in  addition  to  those 
which  may  be  exercised  by  the  towns  ;  and  dp 
not,  unless  it  be  in  the  matter  of  granting  li- 
censes to  sell  spirituous  liquors,  abrogate  any 
power  which  before  belonged  to  the  towns. 
The  village  was  incorporated  in  1825  ;  and  by 
the  3d  section  of  the  Act,  the  trustees  have 
power  to  make  "such  prudential  by  laws,  rules 
and  regulations  as  they,  from  time  to  time, 
shall  deem  meet  and  proper  ;  and  such  in  par- 
ticular as  shall  relate"  "to  the  public  markets, 
inns  and  taverns  in  said  village,  and  the  num- 
ber thereof  ;  to  the  regulating,  restraining  and 
suppressing  of  all  manner  of  shops  and  places 
for  the  sale  of  ardent  spirits  by  retail  ;"  and  to 
various  other  subjects.  And  by  the  4th  sec- 
tion, the  trustees  are  authorized  to  impose  fines 
and  forfeitures  for  the  breach  of  the  by-laws, 
not  exceeding  $15  for  a.ny  one  offense.  Stat. 
1825,  p.  172.  The  power  to  grant  licenses 
which  should  authorize  the  sale  of  spirituous 
liquors  was  nowhere  given  in  terms ;  and  it 
cannot  be  fairly  inferred  from  the  power  to 
make  by-laws.  Nor  can  it  be  inferred  from 
the  4th  section  of  the  Act  of  1844,  by  which 
the  powers  vested  in  the  trustees  of  the  village 
by  the  3d  section  of  the  charter  are  "declared 
to  be  exclusive,  within  the  limits  of  the  said 
village,  of  the  powers  of  the  town  officers  of 
Au  Sable  and  Chesterfield-  in  respect  to  the  li- 
censing of  inns,  taverns,  shops  and  places  for 
the  sale  of  ardent  spirits  by  retail."  Stat.  1844, 
p.  137.  The  section  does  not  profess  to  make 
a  new  grant,  but  only  to  declare  the  powers 
already  granted  to  the  trustees  to  be  exclusive 
of  those  which  had  been  given  to  the  town  of- 
ficers by  the  general  Excise  Law  of  1830.  1  R. 
S.,  678,  tit.  9.  Those  officers  had  been  au- 
thorized to  license  inns  and  other  places  for  the 
sale  of  ardent  spirits ;  and  if  the  authority 
could  be  annulled,  it  could  not  be  transferred 
to  the  trustees  by  a  mere  power  though  ex- 
345*]  elusive,  *to  make  by-laws,  rules  and 
regulations  concerning  such  places. 
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It  is  not  necessary  to  inquire  what  are  the5 
powers  of  the  trustees  in  relation  to  inns  and 
taverns  ;  for  no  such  question  is  made  by  thi# 
case.  The  defendant  was  not  a  tavern-keep- 
er ;  but  a  rum  grocer.  With  the  exception  oi 
inns  and  taverns,  if  they  constitute  an  excep- 
tion, the  trustees  have  power  to  make  by-laws 
for  "the  regulating,  restraining  and  suppress- 
ing of  all  manner  of  shops  and  places  for  the 
sale  of  ardent  spirits  by  retail."  The  power  is 
clearly  broad  enough  to  warrant  the  entire 
prohibition  of  any  such  shop  or  place  within 
the  limits  of  the  village.  And  if  the  trustees 
may  go  to  that  extent,  I  see  no  reason  why  they 
may  not  stop  short  of  it,  and  say,  there  shall 
be  none,  except  such  as  we  shall  authorize  or 
license  to  be  kept.  The  word  "liceflse,"  as  it 
is  used  in  the  ordinance  of  the  trustees,  does 
not  mean  an  authority  under  the  excise  law  to 
sell  spirituous  liquors  ;  but  an  authority  to  sell 
notwithstanding  the  ordinance.  The  trust- 
ees did  not  attempt  to  raise  revenue  by  grant- 
ing licenses  under  the  excise  law  ;  but  only  to 
protect  the  inhabitants  of  the  village  against 
the  consequences  of  licenses  which  might  be 
granted  by  the  town  authorities.  As  ardent 
spirits  might  sometimes  be  required  for  other 
purposes  than  that  of  producing  intoxication, 
the  general  prohibition  was  qualified  by  reserv- 
ing the  right  to  grant  licenses  or  permits  to 
sell ;  which  permits,  it  may  be  presumed, 
would  either  be  restricted  to  sales  for  special 
and  laudable  purposes,  or  to  persons  who 
would  not  use  the  license  for  the  purpose  of 
making  money  at  the  expense  of  human  hap- 
piness. But  whether  the  power  which  the 
trustees  reserved  should  be  discreetly  exercised 
or  not,  as  they  had  the  power  to  prohibit  sales 
altogether,  I  cannot  doubt  that  they  might  do 
it  to  a  limited  extent.  Coates  v.  Mayor  of  N. 
Y..  7  Cow.,  585. 

Upon  the  construction  which  I  have  given 
to  the  statute,  if  the  trustees  had  forbidden 
sales,  without  any  qualification,  it  would,  in 
effect,  have  superseded  the  authority  of  the 
town  officers  to  grant  licenses  to  sell  within 
the  village.  But  as  the  by-law  does  not  forbid 
sales  when  made  under  the  license  or  permis- 
sion *of  the  trustees,  and  as  the  trust-  [*346 
ees  cannot  grant  licenses  under  the  excise  law, 
the  town  officers  may  still  grant  licenses  with- 
in the  village,  which  will  have  the  effect  of 
protecting  the  person  licensed  against  the  pen- 
alties inflicted  by  the  excise  law ;  but  not 
against  those  imposed  by  the  village  ordinance. 
The  person  who  sells  ardent  spirits  in  the  Vil- 
lage of  Clintonville  must  have  authority  both 
from  the  town  and  the  village  officers.  If  he 
has  no  town  license,  he  will  be  liable  to  the 
penalties  of  the  excise  law  ;  and  if  he  has  no 
permit  from  the  trustees,  he  must  pay  the  pen- 
alty inflicted  by  the  ordinance.  If  he  has  no 
license  at  all,  he  must  pay  both  penalties. 

If  the  powers  granted  to  the  trustees  by  the 
3d  section  of  the  charter  were  taken  away 
by  the  general  Excise  Law  of  1830,  Harrington 
v.  Trustees  of  Rochester,  10  Wend.,  547;  People 
v.  Morris,  13  Id.,  325,  they  were  fully  restored 
by  the  Act  of  1844  ;  or  so  far,  at  the  least,  as 
relates  to  "the  regulating,  restraining  and 
suppressing  of  all  manner  of  shops  and  places 
for  the  sale  of  ardent  spirits  by  retail;"  and 
they  were  declared  "to  be  exclusive,  within 
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the  limits  of  the  said  village,  of  the  powers  of 
the  town  officers."  The  Legislature  must  have 
intended  that  the  trustees  should  be  at  liberty 
to  use  their  powers  to  the  exclusion  of,  or  not- 
withstanding the  powers  which  had  been  given 
to  the  town  officers. 

The  power  is  to  make  by-laws  for  "  the  reg- 
ulating, restraining  and  suppressing  of  all 
manner  of  shops  and  places  for  the  sale  of  ar- 
dent spirits  by  retail."  This  amounts  to  an 
authority  to  forbid  the  sale ;  for  if  there  is  a 
sale,  it  must  be  made  in  some  place.  The  by- 
law is  in  both  forms ;  it  forbids  the  sale ;  and 
also  forbids  the  using  or  keeping  of  any  man- 
ner of  shop  or  place  for  the  sale  of  ardent 
spirits  by  retail.  No  question  was  made  on 
the  trial  in  relation  to  the  form  of  the  declara- 
tion, which  is  for  selling  ardent  spirits  con- 
trary to  the  ordinance. 

The  defendant  showed  no  license  of  any 
kind.  We  think  the  judgment  of  the  C.  P. 
should  be  reversed,  and  that  of  the  justice  af- 
firmed. 

Ordered  accordingly. 

Cited  in— 12  Barb.,  26 ;  12  Kan.,  630 ;  18  N.  W.  Rep., 
501. 


34:7*]        *COPE  v.  GILBERT. 

Arbitration — Statute  Does  Not  Apply  to  Parol 
Submission—  Whether  Ail  the  Arbitrators  Must 
Act. 

The  provisions  of  the  Revised  Statutes  respecting 
arbitrations,  having  no  application  where  the  sub- 
mission is  by  parol,  an  award  pursuant  to  such  a 
submission  must  be  made  by  all  the  arbitrators,  un- 
less it  be  dispensed  with  by  the  terms  of  the  sub- 
mission. 

Where  the  submission  is  in  writing,  though  it  do 
not  authorize  a  judgment  to  be  entered  on  the 
award,  all  the  provisions  of  the  Revised  Statutes, 
except  those  which  relate  to  the  entering  of  judg- 
ment and  to  the  confirming,  vacating  and  correct- 
ing the  award,  apply  to  the  arbitration.  Per  Bron- 
son,  Ch.  J. 

Citations— 2  R.  S.,  541,  sees.  3-7 ;  15  Wend.,  99, 103, 
101 ;  2  Hill,  271 ;  6  Johns.,  39 ;  Laws  1843,  p.  246  ;  5 
Paige,  575. 

"PRROR  to  Cheuango  C.  P.  Gilbert  sued 
Jui  Cope  before  a  justice,  and  declared  upon 
an  award  in  his  favor  for  $25.28.  He  recov- 
ered, and  the  cause  went  to  the  C.  P.  by  ap- 
peal, where  the  jury  found  a  special  verdict, 
stating  the  following  facts :  the  parties  made 
a  parol  submission  of  their  accounts  and  de- 
mands to  three  arbitrators,  naming  them,  with 
out  any  agreement  that  two  might  make  an 
award.  The  arbitrators  all  met  and,  without 
being  sworn,  proceeded  to  hear  the  parties. 
And  after  the  hearing  two  of  the  arbitrators, 
the  third  dissenting,  made  an  award  that  the 
defendant  should  pay  the  plaintiff  $25.28.  On 
that  award  the  action  was  brought.  The  jury 
assessed  contingent  damages  in  favor  of  the 
plaintiff  to  $25.28.  The  C.  P.  gave  judgment 
for  the  plaintiff  on  the  special  verdict.  The 
defendant  brings  error. 


NOTE. — Arbitration  —  Submission  to  arbitrators— 
WTiet/ier  all  must  act.  See  Crof  oot  v.  Allen,  2  Wend. 
494,  fiote. 

Effect  of  Statutes  in  New  York.  See  Wells  v.  Lain 
15  Wend  ,  99,  note. 

See  generally  as  to  arbitration,  Diedrick  v.  Rich- 
ley,  2  Hill,  271  note. 
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Mr.  H.  Bennett,  for  plaintiff  in  error. 
Mr.  F.  U.  Fenno,  for  defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  At  the 
common  law  a  parol  submission  to  arbitration 
s  good ;  and  it  is  settled  that  our  Statute  of 
Arbitrations,  2  R.  S.,  541,  which  only  speaks 
of  a  submission  in  writing,  has  not  abrogated 
;he  common  law,  but  has  left  the  parties  at 
liberty  to  proceed  as  they  did  before,  except 
where  the  award  is  to  be  enforced,  vacated  or 
:orrected  in  the  manner  pointed  out  by  the 
statute.  Wells  v.  Lain,  15  *Wend.,  99;  [*348 
Diedrick  v.  RichUy,  2  Hill,  271.  There  was  a 
good  common  law  submission  in  this  case. 
But  there  was  not  a  good  common  law  award, 
because  only  two  of  the  three  arbitrators  con- 
curred in  making  it,  and  there  was  no  provis- 
ion in  the  submission  that  the  award  might  be 
made  by  a  part  only  of  the  arbitrators.  The 
award  was,  therefore,  void.  Oreen  v.  Miller, 
6  Johns. ,  39.  In  statute  arbitrations  a  majority 
of  the  arbitrators  may  make  an  award,  unless 
the  concurrence  of  all  is  expressly  required  in 
the  submission,  sec.  7 ;  but  it  is  not  so  at  the 
common  law.  The  plaintiff  is  in  a  dilemma. 
If  he  puts  his  case  upon  the  statute  he  cannot 
succeed,  because  the  submission  was  not  in 
writing  ;  and  if  he  goes  upon  the  common  law 
he  must  fail,  because  all  of  the  arbitrators  did 
not  concur  in  making  the  award. 

It  would,  perhaps,  have  been  as  well  if  the 
courts  had  followed  the  intimation  of  the 
Chancellor  in  Wells  v.  Lain,  15  Wend.,  103, 
104,  and  held  that  the  statute  applied  to  all  ar- 
bitrations and,  consequently,  that  the  submis- 
sion must  always  be  in  writing.  But  since  it 
has  been  settled  that  there  may  be  a  parol  sub- 
mission, the  doctrine  must  be  carried  out  in  all 
its  legitimate  consequences.  When  the  parties 
do  not  begin  under  the  statute,  the  subsequent 
proceedings  can  neither  be  aided  nor  injured 
by  the  statute.  That  was  framed  for  one  har- 
monious system ;  and  not  for  two.  The  arbi- 
trators mentioned  in  the  3d,  4th,  6th  and  7th 
sections  are  evidently  the  same  arbitrators  who 
are  mentioned  in  the  1st  section,  and  who  are 
to  be  appointed  by  a  submission  in  writing. 
It  is  impossible,  therefore,  to  say  that  the  7th 
section  provides  for  an  award  by  a  majority 
of  the  arbitrators  where  the  submission  is  by 
parol. 

It  is  also  clear  that  the  provisions  for  swear- 
ing the  arbitrators  and  witnesses,  and  for  com- 
pelling the  attendance  of  witnesses,  sees.  4,  5, 
6,  and  Stat.  1843,  p.  246,  do  not  apply  where 
the  submission  is  by  parol :  and  the  parties 
must  go  on  as  well  as  they  can  at  the  common 
law.  If  they  desire  the  aid  of  the  statute, 
they  must  conform  to  its  provisions. 

Sections  3,  4,  5,  6,  7,  and  the  last  three  sec- 
tions of  the  title  may,  I  think,  be  applied 
whenever  the  submission  is  in  writing,  al- 
though *it  contains  no  agreement  for  [*349 
a  judgment  on  the  award ;  Bloomer  v.  Shet 
man,  5  Paige,  575 ;  but  not.  where  the  submis- 
sion is  by  parol. 

As  there  was  no  valid  award,  the  judgment 
of  the  C.  P.  must  be  reversed,  and  judgment 
be  rendered  for  the  defendant  on  the  verdict. 

Ordered  accordingly. 

Cited  in— 11  Hun,  455 ;  20  Barb.,  486 ;   22  Ohio  St 
466. 
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HOOKER  &  WOODWARD 

v. 
VANDEWATER. 

Common  Carriers — Combination  as  to  Rates  for 
Freight  and  Passage — Held,  a  Conspiracy — 
Statute. 

The  proprietors  of  five  several  lines  of  boats  en- 
gaged in  the  business  of  transporting  persons  and 
freight,  on  the  Erie  and  Oswego  Canals,  entered  into 
an  agreement  among  themselves  to  run  for  the  re- 
mainder of  the  season  of  navigation  at  certain  rates 
for  freight  and  passage  then  agreed  upon,  but 
which  were  to  be  changed  whenever  the  parties 
should  deem  it  expedient,and  to  divide  the  net  earn- 
ings among  themselves  according  to  certain  pro- 
portions fixed  in  the  articles.  In  an  action  on  the 
agreement  against  a  party  who  had  failed  to  make 
payment  according  to  the  contract ;  held,  that  the 
agreement  was  a  conspiracy  to  commit  an  act  in- 
jurious to  trade,  contrary  to  2  R.  S.,  691,  sec.  8, 
and  was  illegal  and  void. 

Citations— 1  Selw.  N.P.,63, 10th  ed.;  Chlt.Cont.,  657, 
ed.  1842;  Cowp.,  341 ;  3  Tenn.,  551 ;  5  Bing.,  248 ;  2  R. 
S.,  691,  sec.  8 :  14  Wend.,  9. 

MOTION  to  set  aside  the  report  of  a  sole  ref- 
eree. The  action  was  assumpsit  upon  a 
written  agreement,  dtrted  August  1,  1842,  ex- 
ecuted by  the  plaintiffs  and  the  defendant  and 
by  several  other  parties,  all  proprietors  of  for- 
warding lines  on  the  Erie  and  Oswego  Canals. 
It  commenced  by  setting  forth  that  "  The  un- 
dersigned, forwarders  on  the  Erie  and  Oswego 
Canals  [the  proprietors  of  each  line  forming  a 
party  to  this  instrument]  for  the  purpose  of 
establishing  and  maintaining  fair  and  uniform 
rates  of  freight,  and  equalizing  the  business 
among  themselves,  and  to  avoid  all  unneces- 
sary expense  in  doing  the  same,  do  hereby  re- 
spectively agree  to  and  with  the  other,  and 
each  with  all  the  others,"  "  to  stock  all  the 
earnings  of  freight  and  passage  of  all  the  par- 
ties hereto  during  the  remaining  season  of  canal 
navigation  of  1842,  in  manner  hereinafter  con- 
tained, and  to  divide  the  same  once  a  month 
iiito  equal  shares  or  parts,  of  which  the  Troy 
and  Oswego  line  shall  have  twenty-one  shares; 
35O*]  *the  Oswego  line,  twenty  shares;  the 
Oswego  and  Troy  line,  sixteen  shares;  the  New 
York,  Utica  and  Oswego  line,  eight  shares; 
and  F.  J.  Littlejohn's  line,  four  shares."  It 
goes  on  to  provide  "  for  carrying  the  provis- 
ions of  the  agreement  into  full  effect,"  that 
each  party  should  deposit  with  C.  S.  Douglass 
$35  per  share  to  enforce  due  returns,  and  to 
liquidate  the  balances  which  might  be  found 
on  the  monthly  settlements-  afterwards  pro- 
vided. Any  party  failing  to  make  returns, 
afterwards  provided  for,  was  to  forfeit  his  de 
posit  to  the  other  parties,  and  if  all  the  parties 
should  make  returns,  the  deposit  of  each  party 
was  subject  to  be  paid  over  to  satisfy  any  de- 
ficiency of  such  party  appearing  upon  the  re- 
turns, and  then  he  was  to  fill  up  the  deposit 
anew  to  the  original  amount.  D.  K.  Neal  was 
appointed  the  agent  of  each  party  and  of  the 
association,  and  was  to  keep  an  office  in  Troy; 
and  to  him  each  of  the  parties  was  to  make 
•weekly  returns  of  all  the  freight  and  passengers 
carried  by  such  party,  which  freight  was  to 
"  be  computed  on  such  returns  at  such  rates 
of  transportation  as  this  association  had  estab- 


NOTE.— Common   carriers— "Pooling"   contracts- 
Validity  of.    See  Stanton  v.  Allen,  5  Denio,  434,  note. 
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lished  for  the  time,"  and  the  bills  of  lading  and 
other  documents  were  to  be  produced  to  enable 
the  agent  to  test  the  accuracy  of  the  returns. 
Once  a  month  the  agent  was  to  take  up  all  the 
returns,  and  to  deduct  from  the  gross  amount 
of  the  freight  and  passage  money  of  each  par- 
ty the  tolls  on  the  same  and  on  the  boats  run, 
and  also  fifteen  cents  per  mile  on  every  mile 
run  by  each  boat,  without  reference  to  cargo, 
and  at  the  rate  of  ten  cents  per  mile  on  every 
mile  each  Jboat  has  run  for  every  forty  tons  of 
down  freight  transported,  "and  the  residue 
remaining  to  each  party,  after  such  deductions, 
shall  be  added  together,  and  the  sum  total  di- 
vided into  equal  shares  or  parts  and  propor- 
tioned among  the  several  parties  hereto  accord- 
ing to  their  relative  number  of  shares  as  herein 
before  stated."  Each  party  was  to  do  his  pro- 
portion of  business  according  to  his  number  of 
shares,  "If  they  can  obtain  the  same  at  the 
prices  adopted  by  this  association,  and  keep  in 
readiness  a  proportionate  number  of  boats  if 
necessary.  The  parties  hereto  shall  at  once  es- 
tablish rates  of  freight  and  passage  to  govern 
the  association;  which  rates  so  established  shall 
be  signed  by  the  parties  *in  interest  [*35 1 
and  be  conclusive;"  but  this  list  of  prices  was 
to  be  changed  whenever  the  parties'  should 
deem  it  expedient.  Existing  contracts  by  either 
of  the  parties  for  freighting  for  the  season 
were  to  be  returned  and  estimated  at  the  rate 
specified  in  such  contracts,  and  it  was  stipu- 
lated that  nothing  contained  in  the  agreement 
should  constitute  the  parties  partners.  The 
agreement  was  signed  as  follows  :  "Bronson  & 
Crocker  for  the  Troy  and  Oswego  line;  R.  J. 
Vandewater  [the  defendant]  for  the  Oswego 
line;  James  C.  Woodward  for  the  Oswego  and 
Troy  line;  H.  C.  Rosseter  for  the  New  York, 
Utica  and  Oswego  line;  R.  J.  Vanderwater  [the 
defendant]  for  Littlejohn's  line."  There  was 
a  list  of  prices  attached  to  the  agreement, 
signed  by  the  parties. 

The  declaration  averred  that  the  plaintiffs 
(Hooker  &  Woodward)  were  partners  transact- 
ing business  under  the  name  of  the  O&wego 
and  Troy  line;  and  that  Neal,  the  agent,  De- 
cember 20,  1842,  made  up  the  accounts  from 
the  respective  returns  of  the  parties,  stating 
the  same  and  making  the  deductions  accord- 
ing to  the  terms  of  the  agreement,  and  divid- 
ing the  residue  according  to  the  proportions 
mentioned  therein,  and  that  thereby  there  was 
found  due  from  the  defendant  to  the  plaintiffs 
the  sum  of  $1,425.32,  the  balance  of  which, 
after  deducting  what  had  been  paid  to  the 
plaintiffs  out  of  the  money  deposited,  they 
claimed  to  recover  against  the  defendant. 

Non  asmmpsit  was  pleaded,  and  on  the  trial 
before  the  referee  the  execution  of  the  agree- 
ment was  proved,  together  with  the  list  of 
prices  annexed,  and  it  apppeared  that  Wood- 
ward executed  the  papers  on  behalf  of  the 
plaintiffs  who  were  partners.  It  was  proved 
that  the  parties  made  their  deposits  with  Doug- 
lass as  provided  by  the  agreement,  and  Neal, 
the  agent,  proved  that  they  acted  under  the 
agreement  and  made  their  returns  to  him;  and 
that  from  those  returns  he  had  made  out  a 
statement,  which  was  produced,  showing  the 
defendant  as  the  proprietor  of  the  Oswego  line 
and  Littlejohn's  line  deficient  in  the  sum  of 
$1,566.82,  of  which  $1,425.32  belonged  to  the 
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plaintiffs  as  the  proprietors  of  the  Oswego  and 
Troy  line,  according  to  the  provisions  of  the 
352*]  agreement,  and  the  residue  to  *other 
parties.  It  was  shown  that  the  plaintiffs  had 
received  $682.27  of  the  deposit  money,  leaving 
a  balance  of  $743.05,  which,  with  the  interest 
thereon,  the  referee  reported  in  favor  of  the 
plaintiffs  against  the  defendant. 

Mr.  S.  Stevens,  for  defendant,  among  oth- 
er points,  insisted  that  the  agreement  on  its 
face  showed  an  unlawful  combination  to  raise 
and  keep  up  the  price  of  transportation  on  the 
canals,  to  the  injury  of  trade  and  commerce, 
and  that  it  was,  therefore,  void.  He  cited  Peo- 
ple v.  Fisher,  14  Wend.,  9,  15. 

Mr.  C.  P.  Kirkland,  for  plaintiffs. 

By  the  Court,  Jewett,  J.  It  is  a  general 
proposition  that  an  agreement  to  do  an  unlaw- 
ful act  cannot  be  supported  at  law;  that  no 
right  of  action  can  spring  out  of  an  illegal  con- 
tract; and  this  rule  applies  not  only  when  the 
contract  is  expressly  illegal,  but  whenever  it  is 
opposed  to  public  policy,  or  founded  on  an  im- 
moral consideration — the  maxim  being  ex  turpi 
causa  non  oritur  actio.  1  Selw.  N.  P.,  63,  10th 
ed.;  Chit.  Cont.,  657,  ed.  1842.  A  court  of 
law  will  not  lend  its  aid  to  enforce  the  per- 
formance of  a  contract  which  appears  to  have 
been  entered  into  by  the  contracting  parties  for 
the  express  purpose  of  carrying  into  effect  that 
which  is  prohibited  by  the  law  of  land.  Hoi- 
many.  Johnson,  Cowp. ,  841;  Jackson  v.  Du- 
chaise,  3  Tenn.,  551;  Duvergier  v.  Fellows,  5 
Bing.,  248. 

The  Revised  Statutes  provide,  that  "  If  two 
or  more  persons  shall  conspire,  to  commit  any 
act  injurious  to  trade  or  commerce,  they  shall 
be  deemed  guilty  of  a  misdemeanor."  2  R.  S., 
6'Jl,  sec.  8.  The  object  of  the  agreement  made 
between  the  parties  to  the  contract,  upon  which 
the  action  in  this  case  is  founded,  as  expressed 
upon  its  face,  was  to  establish  and  maintain 
fair  and  uniform  rates  of  freight,  and  to  equal- 
ize the  business,  of  forwarding  on  the  Erie  and 
Oswego  Canals,  among  themselves,  and  to 
avoid  all  unnecessary  expenses  in  doing  the 
same,  for  a  limited  period.  The  parties  re- 
spectively owned  and  were  then  using  distinct 
353*]  lines  fitted  up  for  carrying  *on  that 
business,  independently  of  and  disconnected 
with  each  other.  To  accomplish  their  object 
they  agreed,  in  effect,  that  each  party  should 
run  his  line  of  boats  upon  these  canals  during 
the  period  of  canal  navigation  in  1842,  at  rates 
of  freight  fixed  by  themselves,  from  which 
neither  should  deviate;  and  to  indicate  the  in- 
terest of  each,  the  respective  lines  were  con- 
verted into  stock,  in  all  amounting  to  sixty- 
nine  shares.  They  were  to  share  equally  in 
the  net  earnings  of  all  the  lines  in  proportion  to 
the  number  of  shares  of  such  stock;  and  to  en- 
force a  due  performance  of  the  contract  a  com- 
mon agent  was  constituted,  to  whom  each  was 
to  advance  and  keep  good  $35  on  each  share 
of  such  stock,  and  who  was,  from  time  to  time, 
to  receive  from  each  returns  of  the  business 
done  by  each  line,  and  adjust  the  proportions 
from  the  earnings  due  to  each,  and  out  of  this 
common  fund  to  pay  and  liquidate  all  such 
sums  as  should  appear  from  time  to  time  to  be 
due  from  one  to  the  other. 

The  object  of  this  combination  was  obvious- 
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ly  to  destroy  competition  between  the  several 
lines  in  the  business  engaged  in.  It  was  a  con- 
spiracy between  the  individuals  contracting, 
to  prevent  a  free  competition  among  them- 
selves in  the  business  of  transporting  merchan- 
dise, property  and  passengers  upon  the  public 
canals.  The  question  arises,  is  such  a  conspir- 
acy to  commit  such  an  act  "injurious  to  trade 
or  commerce,"  within  the  meaning  of  the  stat- 
ute and,  therefore,  illegal?  The  words  "trade" 
and  "commerce"  are  said  by  Jacobs,  in  his 
Law  Dictionary,  not  to  be  synonymous;  that 
commerce  relates  to  dealings  with  foreign  na- 
tions; trade,  on  the  contrary,  means  mutual 
traffic  among  ourselves,  or  the  buying,  selling 
or  exchanging  of  articles  between  members  of 
the  same  community.  That  the  raising  of  the 
price  of  freights  for  the  transportation  of  mer- 
chandise or  passengers  upon  our  canals  is  a 
matter  of  public  concern,  and  in  which  the- 
public  have  a  deep  interest,  does  not  admit  of 
doubt.  It  is  a  familiar  maxim  that  competi- 
tion is  the  life  of  trade.  It  follows  that  what- 
ever destroys,  or  even  relaxes,  competition  in 
trade,  is  injurious,  if  not  fatal  to  it.  Peoplev. 
Fislier,  14  Wend.,  9.  'The  object  of  the  agree- 
ment, as  expressed  in  the  written  contract,  was 
plausible  enough;  but  it  is  impossible  [*354 
to  conceal  the  real  intention.  It  is  evident  that 
the  parties  were  the  owners  of  five  separate 
and  powerful  lines  of  boats,  provided  for  the 
transportation  of  property,  merchandise  and 
passengers  on  the  canals,  then  in  use  and  in 
active  rivalry  in  the  business,  affecting  more 
or  less  the  price  of  freights;  to  destroy  which 
rivalry  and  keep  up  the  price  to  certain  rates 
fixed  by  themselves,  was  the  great,  if  not  tht 
sole  object  of  that  agreement.  The  transac- 
tion amounted,  as  I  think  to  a  conspiracy  tc 
commit  an  act  "injurious  to  trade,"  within  the 
legal  meaning  of  the  statute  denouncing  it  aa 
a  crime,  and  was,  therefore,  illegal  and  void. 
The  report  of  the  referee  cannot  be  allowed  tc 
stand. 
Report  set  aside. 

Distinguished— 66  N.  T.,  293. 

Reviewed— 2  Lans.,  343. 

Cited  in-5  Denio,  443 ;  5  Hun,  286 ;  62  Barb.,  407 ;  I 
Rob.,  416;  17  Minn.,  395;  49  Am.  Dec.,  285;  3  Pin. 
123 ;  3  Chand.,  133 ;  56  Am.  Dec.,  177. 179. 


CORNING  v.  ASHLEY  ET  AL. 

Evidence — Party's  Own  Books  as — Inadmissible, 
in  Absence  of  General  Dealings  Between  tin 
Parties. 

The  party's  own  books  of  account  are  not  admis- 
sible in  evidence  for  him  in  an  action  for  goods  sold, 
where  it  is  not  shown  that  there  had  been  any  deal- 
Ings  between  the  parties  beyond  the  sale  of  the 
goods  for  which  the  action  was  brought,  and  where 
that  appeared  to  be  a  single  transaction,  embracing 
the  sale  of  several  articles  at  one  time.  To  warrant 
the  admission  of  books  of  account,  it  must  appear 
that  there  had  been  regular  dealings  between  the 
parties,  and  some  of  the  items  must  be  proved. 

Citations— 12  Johns.,  461 ;  8  Johns.,  211 ;  11  Wend., 

568. 


NOTE.— Evidence— Party's  own  entries. 

Where  there  are  regular  dealings  between  the  par- 
ties, and  it  is  proved  that  the  plaintiff  keeps  honest 
and  fair  books,  that  some  of  the  goods  have  been 
delivered,  or  some  of  the  work  performed,  and  that 
the  plaintiff  keeps  no  clerk,  such  books  are  from 
necessity  admissible  in  evidence.  See  Vosburgh  v- 
Thayer,  12  Johns.,  461,  note. 
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TERROR  to  the  Onondaga  C.  P.,  to  review  a 
_LJ  judgment  of  that  court  affirming  one  ren- 
dered by  a  justice  of  the  peace,  against  Corn- 
ing, the  plaintiff  in  error.  The  action  was 

numpsit  for  a  bedstead  and  stand,  alleged  to 
lave  been  sold  by  the  plaintiffs  to  the  def end- 
in  t.  It  appeared  that  the  plaintiffs  were  cab- 
inet-makers, and  that  a  few  months  before  the 
rial,  their  apprentice  had  delivered  these  arti- 
cles at  a  house  in  which  it  was  said  the  defend- 
ant lived,  and  was  told  by  some  ladies  whom 
he  found  there,  to  call  upon  the  defendant  for 
payment.  It  did  not  appear  what  relation 
these  persons  bore  to  the  defendant.  The 
plaintiffs  produced  their  books  of  account, 
and  proved  that  they  did  not  keep  a  clerk,  and 
355*]  showed  *by  the  testimony  of  persons 
who  had  had  dealings  and  settled  with  them, 
that  they  kept  fair  and  honest  accounts.  The 
justice  permitted  the  books  to  be  given  in  evi- 
dence, overruling  an  objection  to  them  by  the 
defendant;  and  it  appeared  that  the  articles 
above  mentioned  were  charged  to  the  defend- 
ant at  the  sum  of  $9.  The  justice  rendered 
judgment  for  the  plaintiffs  for  the  amount 
charged ;  which  judgment  was  affirmed  on  cer- 
tiorari.  • 

Mr.  T.  W.  Loomis,  for  plaintiff  in  error. 

Mr.  R.  Raynor,  for  defendants  in  error. 

By  the  Court,  Beardsley,  J.  The  proof 
that  the  plaintiffs  kept  correct  accounts  was 
satisfactory,  and  not  the  slightest  suspicion 
was  in  any  way  thrown  upon  iheir  books.  But 
they  were  objected  to  as  evidence  in  the  cause; 
and  I  am  compelled  to  hold  that  this  was  not 
a  case  in  which  these  books  could  be  looked 
into  as  evidence  of  a  sale,  or  of  the  value  of 
the  articles  claimed  to  have  been  sold.  But 
one  transaction  was  in  question,  although  two 
pieces  of  furniture  were  alleged  to  have  been 
bought  by  the  defendant.  They  were  both, 
however,  delivered  at  the  same  time;  and  there 
is  no  room  to  infer  that  if  purchased  at  all  by 
the  defendant,  they  were  bought  at  different 
times.  Where  there  is  but  a  single  sale,  al- 
though that  may  have  included  more  than  one 
article,  books  of  account  can  never  be  received 
as  evidence  of  that  transaction.  They  are  ad- 
missible where  "regular  dealings  between  the 
parties"  is  shown,  some  of  the  items  being 
otherwise  proved;  and  then  only  "from  the 
necessity  of  the  case,  and  the  consideration 
that  the  party  debited  is  shown  to  have  reposed 
confidence,  by  dealing  with  and  being  intrust- 
ed by  the  other  party."  Vosburgh  v.  Thayer, 
12  Johns.,  461;  Case  v.  Potter,  8  Id.,  211;  Lin- 
nellv.  Sutherland,  11  Wend.,  568.  These  books 
should  not  have  been  received  as  evidence. 

Judgments  reversed. 

Cited  in-76  N.  Y.,  606;  15  Hun,  471 ;  64  How.  Pr., 
62 ;  8  W.  Dig .,  466. 


356*]       *LYNCH  &  MALLORY 

STONE  ET  AL. 

Diversion  of  Water  by  Canal   Commissioners — 
Statute — Temporary   Use — Surplus   Water. 
If  the  Canal  Commissioners  divert  the  waters  of  a 
stream.for  the  temporary  supply  of  a  canal.without 
first  resuming  the  use  of  all  surplus  waters  which 
nave  been  leased  on  that  level,  pursuant  to  Stat. 
833,  p.  261,  sec.  1,  they  are  liable  to  an  action  at  the 
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suit  of  the  owner  of  the  waters  so  diverted.  Semble. 
Per  Bronson,  Ch.  J. 

But  water  running  from  a  higher  to  a  lower  level 
of  a  canal,  the  use  of  which,  in  its  passage,  has  been 
leased  by  the  State  to  individuals,  is  not  surplus  wa- 
ter within  the  intention  of  the  statute,  and  the  use 
of  it  need  not  be  resumed  to  enable  the  commission- 
ers to  enter  upon  and  take  other  waters  for  the  tem- 
porary supply  of  the  higher  level. 

A  Canal  Commissioner  may  justify  taking  the 
waters  of  a  stream  for  the  temporary  use  of  the 
canals,  though  he  declared  when  the  diversion  was 
made  that  the  water  taken  belonged  to  the  State, 
and  that  he  did  not  act  under  the  statute  authoriz- 
ing the  taking  of  water  for  a  temporary  supply. 

Citations— Laws,  1833,  p.  &61,  sees.  1,  2;  1836,  p.  407, 
sees.  10, 11 ;  1  B.  S.,  227,  sees.  58,59. 

A  CTION  on  the  case  for  diverting  the  waters 
I\-  of  the  Mohawk  River  from  the  plaintiffs' 
mill  at  Rome,  tried  at  the  Oneida  Circuit,  in 
April,  1844,  before  Gridley,  C.  Judge.  The 
water  was  diverted  from  the  mill,  and  turned 
through  the  feeder  of  the  Erie  Canal,  at  differ- 
ent times  in  the  months  of  July,  August  and 
September,  in  the  year  1843.  Benjamin  Euos, 
one  of  the  defendants,  was  then  acting  Canal 
Commissioner  on  that  section  of  the  Erie  Canal, 
and  the  other  defendants  acted  under  his  di- 
rections in  turning  the  water.  It  was  admitted 
that  the  water  was  diverted  from  the  mill  for 
the  use  of  the  Erie  Canal,  and  for  that  pur- 
pose only.  The  plaintiffs  proved  that  the  Ca- 
nal Commissioners,  in  1830,  leased  the  surplus 
water  of  the  canal  at  Utica,  near  the  east  end 
of  the  Rome  level,  to  Maria  Miller.  Also,  that 
in  1826  they  leased  the  surplus  water  of  the 
canal  at  the  first  lock,  at  the  west  end  of  the 
Rome  level,  to  Oliver  Teall;  and  the  same  year 
they  leased  the  surplus  water  on  the  Salina  and 
Syracuse  level,  to  be  drawn  from  the  Salina 
basin,  to  Aaron  Burt.  The  plaintiffs  also  gave 
evidence  that  mills  had  been  built,  and  the 
waters  of  the  canal  were  used  by  Teall  and 
Burt,  in  the  summer  and  fall  of  1843.  It  ap- 
peared that  the  water  leased  to  Mrs.  Miller  at 
Utica,  had  been  resumed  *by  the  com-  [*357 
missioners  prior  to  the  time  in  question.  The 
water  was  drawn  around  the  first  lock  at  the 
west  end  of  the  Rome  level,  used  in  Teall's 
mill,  and  then  passed  again  into  the  canal.  At 
Salina,  the  water  was  used  for  Burl's  mill,  the 
weigh  lock,  state  pump,  and  the  Oswego  Canal. 
It  did  not  appear  that  any  water  was  taken  by 
either  of  the  lessees  which  was  not  again  re- 
turned to  one  of  the  state  canals. 

The  plaintiffs  offered  to  prove  that  when  the 
water  was  diverted,  Enos,  the  Canal  Commis- 
sioner, did  not  claim  to  act  under  the  statute 
authorizing  an  appropriation  of  water  for  tem- 
porary use,  and  directing  an  appraisal  there- 
for; but  disclaimed  so  to  act;  and  claimed  the 
right  to  divert  the  water  on  the  ground  that  it 
belonged  to  the  State,  and  he  had  a  right  to 
take  it  without  compensation.  The  judge  re- 
jected the  evidence.  The  judge  held,  that 
there  was  no  surplus  water  on  the  Rome 
level  which  could  be  resumed;  that  the  waters 
at  the  west  end  of  that  level,  which  were  used 
by  the  mills  and  then  turned  again  into  the  ca- 
nals, and  were  necessary  for  feeding  the  canals 
west  of  that  level,  were  not  such  surplus  wa- 
ters as  the  commissioners  were  bound  to  re- 
sume before  taking  other  waters  for  the  tem- 
porary use  of  the  canal;  and  that  those  whose 
waters  had  been  taken,  should  apply  to  the, 
appraisers  for  damages.  The  plaintiffs  were 
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nonsuited.  They  move  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  C.  P.  Kirkland,  for  plaintiffs,  cited 
23  Wend.,  615;  3  Hill,  216; 6  Hill,536;  9  Wend., 
147; 2  Camp.,  344;  3  Pick.,  38;  4  Wend.,  639; 
9  Cow.,  274;  10  Adol.  &  Ell.,  90;  6  Wend.,  426. 

Mr.  J.  Van  Buren,  Atty-Gen.,  for  defend- 
ants. 

By  the  Court,  Bronson,  Ch.  J.  When  the 
navigation  of  any  canal  is  interrupted  or  en- 
dangered by  reason  of  a  deficiency  of  water,  it 
is  the  duty  of  the  Canal  Commissioners  to  sup- 
ply the  deficiency  without  delay;  and  for  that 
purpose  they  are"  in  the  first  place,  to  resume 
the  temporary  use  of  all  the  surplus  waters 
358*]  *which  have  been  leased  on  the  level 
of  the  canal  where  the  deficiency  exists;  and  if 
there  still  be  a  deficiency,  the  commissioners 
then  have  power  to  enter  upon  and  use  all 
lands,  streams  and  waters  which  in  their  judg- 
ment may  be  necessary  or  proper  to  procure  a 
temporary  supply  of  water  for  the  canal.  And 
when  lands,  streams  or  waters  have  been  taken 
for  temporary  purposes,  the  owner  may  obtain 
Iris  damages  in  the  mode  prescribed  by  law. 
Stat.  1833,  p.  261,  sees.  1,  2;  1  R.  S.,  227,  sees. 
58,59;  Stat.  1836,p.  407,  sees.  10,  11.  The  water 
in  question  was  taken  for  the  temporary  use 
of  the  Erie  Canal;  and  if  the  plaintiffs  could 
not  agree  with  the  agents  of  the  State  as  to  the 
amount  of  their  damages,  they  might  have  had 
the  damages  appraised  and  paid  in  the  manner 
which  the  statute  directs.  That  was  the  only 
remedy.  Neither  the  Canal  Commissioner  nor 
the  other  agents  and  servants  of  the  State  who 
have  been  sued,  are  liable  to  this  or  any  other 
action,  unless  they  have  failed  to  discharge 
their  duty  in  a  proper  manner. 

The  principal  ground  on  which  the  plaint- 
iffs sought  to  recover  was,  that  the  Canal  Com- 
missioners had  not  resumed  the  temporary  use 
of  all  the  surplus  waters  which  had  been 
leased  on  the  Rome  level  of  the  canal,  before 
the  water  was  diverted  from  the  plaintiffs' 
mill.  The  proof  clearly  established  that  the 
water  which  had  been  leased  to  Mrs.  Miller, 
near  the  east  end  of  the  level,  had  been  re- 
sumed by  the  agents  of  the  State.  The  only 
question  is  as  to  the  west  end  of  the  level;  and 
there  the  principle  inquiry  is,  what  are  "sur- 
plus waters"  within  the  meaning  of  this  stat- 
ute. Teall's  mill  is  turned  by  the  water  which 
passes  around  the  first  lock  at  the  west  end  of 
the  levels  and  falls  again  into  the  canal  to  sup- 
ply the  level  west  of  that  point.  At  Syracuse 
these  waters,  with  those  which  come  from  the 
west,  commence  feeding  the  Oswego  Canal; 
and  at  Salina,  they  work  the  state  pumps  and 
turn  Burl's  mill;  and  then,  as  may  be  inferred 
from  the  case,  fall  again  into  the  Oswego  Ca- 
nal. But  whether  that  inference  be  well  found- 
ed or  not,  there  is  no  evidence  that  a  single 
drop  of  water  is  wasted  from  the  public  works 
of  the  State;  or  that  any  more  water  is  used 
for  those  works  than  would  be  necessary  if 
359*1  the  mills  in  question  had  *never  been 
erected.  It  often  happens  that  it  is  necessary 
to  draw  more  water,  either  through  or  around 
a  lock,  for  the  supply  of  the  levefor  levels  be- 
low, than  would  pass  by  the  mere  locking  of 
boats;  and  if  that  water  turn  a  mill  while  pass- , 
ing  from  the  upper  to  the  lower  level,  it  is  not  I 
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surplus  water  within  the  meaning  of  this  stat- 
ute. It  is  surplus  water  in  reference  to  the 
particular  lock  around  which  it  is  conducted; 
but  not  so  as  to  the  canal  in  general;  for  as  to 
that  it  is  only  a  necessary  supply.  It  is  water 
which  may  be  leased  to,  and  used  by  another 
during  the  brief  period  whileit  is  passing;  but 
as  it  returns  again  into  the  canal,  it  never  ceas- 
es to  be  a  part  of  the  public  works.  The  Leg- 
islature could  not  have  intended  that  such  wa- 
ters should  be  resumed  under  this  statute,  be- 
cause the  resumption  would  not  help  to  sup- 
ply the  deficiency,  or  afford  the  least  aid  in 
keeping  up  the  navigation.  The  waters  to  be 
resumed  were  evidently  such  as  ran  to  waste, 
so  far  as  the  canals  were  concerned  after  they 
had  been  used  by  the  lessee.  Such  was  the  cas*e 
with  the  waters  drawn  from  the  canal  for  the 
mill  at  Utica;  but  those  waters  were  resumed. 

If  the  case  be  not  the  same  at  Burl's  mill  that 
it  is  at  Teall's,  it  lay  upon  the  plaintiffs  to 
show  the  fact.  Until  it  appears  that  the  wa- 
ters which  turn  Burl's  mill  af  lerwards  run  to 
waste,  without  falling  again  into  the  public 
works,  it  is  impossible  to  say  that  they  are  sur- 
plus waters  to  be  resumed,  within  the  meaning 
of  this  statute. 

After  the  plaintiffs  had  got  through  with 
the  case  in  relation  to  the  waters  which  had 
been  leased,  they  offered  evidence  of  what  the 
commissioner  said  at  the  time  the  water  was 
diverted;  and  it  is  insisted  that  had  the  evi- 
dence been  received,  it  would  have  created  an 
estoppel  in  pais,  on  which  the  plaintiffs  could 
have  recovered.  Whatever  the  commissioner 
may  have  said  at  the  time,  it  is  quite  clear 
that  the  water  was  taken  for  the  use  of  the 
Erie  Canal,  and  for  no  other  purpose.  Indeed, 
that  fact  was  admitted  on  the  trial.  And  it 
was  taken  for  the  temporary,  not  the  perma- 
nent, use  of  the  canal.  It  was  diverted  for 
only  a  few  days  at  a  time,  and  on  several  occa- 
sions, within  the  months  of  July,  August  and 
September,  1843;  and  there  is  no  *com-  [*3(5O 
plaint  of  any  other  diversion.  It  is  evident, 
therefore,  that  the  declaration  of  the  commis- 
sioner, which  the  plaintiffs  proposed  to  prove, 
was  not  a  denial  that  the  water  was  taken  for 
the  temporary  use  of  the  canal;  but  a  denial  of 
the  plaintiffs'  right  to  an  appraisal  of  damaires 
under  the  statute,  because  the  water  belonged 
to  the  State,  and  he  had  a  right  to  take  it  with- 
out compensation.  This  is  all  that  I  can  make 
out  of  the  offer.  Now,  what  the  commissioner 
might  have  said  about  the  ownership  of  the 
water  could  not  be  a  matter  of  the  least  conse- 
quence on  this  trial.  If  the  plaintiffs  did  not 
in  fact  own  the  water,  they  were  entitled  to 
nothing,  either  as  against  the  State  or  the  de- 
fendants. If  they  owned  the  water,  then  it  is 
clear  that  they  were  entitled  to  be  paid  their 
damages  under  the  statute;  and  no  declaration 
which  the  commissioner  had  made  on  the  sub- 
ject could  possibly  affect  the  right,  either  one 
way  or  the  other.  Saying  that  the  State  owned 
the  property  would  not  make  the  commission- 
er a  wrong-doer.  He  had  a  right  to  take  the 
water,  whoever  owned  it.  The  claim  for  dam- 
ages was  a  thing  to  be  settled 'afterwards. 

New  trial  denied. 

Criticised— 11  Barb.,  386. 
Explained— 18  N.  Y.,  457,  481. 
Cited  in-58  N.  Y.,  422 ;  9  Barb.,  364 ;  4  Daly,  192. 
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GORDON  AND  TALBOT 

v. 

THE  AMERICAN  INSURANCE  CO.   OF 
NEW  YORK. 

Marine  Insurance — Interest  in  FreigJit. 

There  is  an  interest  in  the  freight  of  a  ship  when- 
ever freight  is  engaged  by  a  valid  contract,  and  the 
ship  is  at  the  proper  place  to  receive  the  cargo, 
which  may  be  insured,  though  the  goods  be  not  la- 
den on  board.  Per  Bronson,  C/i.  J. 

But  where  a  policy  upon  freight  for  a  voyage  at 
and  from  Canton  to  a  port  in  the  United  States,  was 
expressed  to  be  "upon  the  freight  of  all  kinds  of 
lawful  goods,  etc.,  laden  or  to  be  laden,  on  board 
the  good  ship,  called,  etc.,  beginning  the  adventure 
upon  the  said  freight  from  and  immediately  fol- 
lowing the  loading  thereof  on  board  the  said  ves- 
sel," etc.;  and  the  ship  was  lost  while  lying  at  the 
Port  of  Canton,  ready  to  receive  a  cargo  which  had 
been  engaged  but  was  not  laden  on  board ;  held, that 
the  risk  had  not  commenced  and  that  the  under- 
writers were  not  liable. 

Citations— 2  Str.,  1251;  2  Cai.  Gas.,  158 ;  2  Wash.  C. 
C..  346 ;  3  Johns.  Cas.,  10 ;  6  T.  R.,  478  ;  7  East,  400 ;  3 
Johns.,  49 ;  4  Camp.,  297 : 1  Moody  &  Rob.,  88 ;  8 
Bing.,  79,  n.;  4  Barn.  &  C.,  538 ;  5  Bing.  N.  C.,  519 : 1 B. 
&  Adol.,  45. 

"HECLARATION  on  a  policy  dated  October 
\J  1,  1841, whereby  the  plain  tiffs  were  insured, 
361*]  lost  or  not  lost,  at  and  from  Canton  *to 
a  port  of  discharge  in  the  United  States,  "upon 
the  freight  of  all  kinds  of  lawful  goods  and 
merchandise,  laden  or  to  be  laden  on  board 
the  good  ship  called  the  America,  whereof 

—  is  master  etc.  Beginning  the  adventure 
upon  the  said  freight,  from  and  immediately 
following  the  loading  thereof  on  board  of  the 

said  vessel  at as  aforesaid;  and  so  shall 

continue  and  endure  until  the  said  goods  and 

merchandise  shall  be  safely  landed  at as 

aforesaid."  The  freight  was  valued  at  $20,000; 
and  the  defendants  by  this  policy  insured 
$5,000.  In  the  second  count,  after  settingout 
the  contract,  the  plaintiffs  averred  that  July 
21, 1841;  at  Canton,  they  entered  into  contracts 
with  two  commercial  houses,  naming  them, 
to  receive  large  amounts  of  lawful  goods  and 
merchandise  at  the  Port  of  Canton,  and  trans- 
port the  same  in  and  on  board  the  said  ship 
America  to  the  Port  of  N.  Y.,  for  which  the 
plaintiffs  were  to  be  paid  large  sums  of  money, 
etc.;  that  the  ship  on  the  last  mentioned  day 
w;is  in  good  condition,  and  well  able  to  receive 
and  transport  the  goods  and  merchandise  so 
engaged  on  freight, and  was  riding  at  her  moor- 
in  :s  in  the  Port  of  Canton  ready  to  receive  the 
said  goods  and  merchandise,  and  waiting  the 
orders  of  the  shippers  as  to  the  loading  of  her 
said  cargo,  and  to  proceed  on  her  voyage;  and 
afterwards,  on  the  same  day,  after  the  com- 
mencement and  during  the  continuance  of  the 
adventure,  the  said  ship,  so  being  ready  to  re- 
ceive her  cargo  as  aforesaid,  and  the  contracts 
for  freight  being  in  full  force,  was  lost  by  the 
perils  insured  against;  and  the  plaintiffs  there- 
by lost  and  were  deprived  of  the  freight  of  the 
said  goods  and  merchandise  so  contracted  for 
to  be  taken  on  freight  as  aforesaid. 

The  third  and  fourth  counts  differed  from 
the  second  in  some  particulars  which  it  is  not 
necessary  to  notice.  The  fifth  count  was  sub 
stantially  like  the  second,  with  the  additional 
averment  that  the  goods  contracted  to  be  car- 
ried were  ready  to  be  laden  on  board  the  ship 
at  the  time  the  ship  was  lost.  None  of  the 
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counts,  except  the  first,  alleged  that  any  goods 
had  been  laden  on  board  the~ship  before  it  was 
lost.  The  defendants  demurred  to  the  second, 
third,  fourth  and  fifth  counts;  and  the  plaint- 
iffs joined  in  demurrer. 

*Mr.  H.  Ketchum,  for  defendants,  [*362 
cited  2  Cai.  Cas.  Err.,  158;  3  Johns.  Cas.,  10;  2 
Cai.,338;  3  Johns.,  307;  8  Wend.,  160,  167;  2 
Str.,  1251;  Park.  Ins  ,  62;  1  Phil.  Ins.,436,453. 

Messrs.  W.  Emerson  and  C.  O'Conor, 
for  plaintiffs,  cited  6  T.  R.,  478;  7  East,  700; 
2  Wash.,  C.  C.,  346;  5  Bing.  N.  C.,  519;  1 
Moody  &  Rob.,  88;  8.  C.,  8  Bing.,  79,  n.;  1 
Barn.  &  Adol.,  45;  4  Barn.  &  C.,  538;  3  Johns., 
49;  2  Conn.,  368;  1  Rawle,  97;  3  T.  R.,  268; 
13  East,  823;  1  Maule  &  S.,  313;  10  Johns., 
127,  201;  4  Camp.,  297;  1  Bos.  &  P.,  634;  2 
Archb.  N.  P.,  149;  3  Steph.  JV.  P.,  2099;  2 
Brod.  &  B.,  320;  3  Chit.  Com.  Law,  326,  451; 

1  Phil.  Ins.,  132, 143;  3  Kent,  207;  2 Burr.,  1216; 

2  Johns.,  335;  4  How.,  326;  10  Mass.,    26;  1 
Duer,  Ins.,  168;  Hughes,  Ins.,  110,  111;  Miller, 
Ins.,  15;  1  Magens,  Lex.  Mer.,  106;  Weskett, 
Ins.,  244,  426;  1  Marsh,  Ins.,  97,  111;  2  East, 
548;  Park.   Ins.,  28;  4  Johns.,  445;  4  T.  R., 
210;  4  Bos.  &  P.,  23;  1  Mason,  127;  2  Cai.,  14. 

By  the  Court,  Bronson,  Ch.  J,  In  England 
and  some  of  the  American  States,  there  is  no 
policy  particularly  adapted  to  insurance  on 
freight;  but  the  common  form  for  insuring  on 
ship  or  cargo  is  used,  with  only  a  brief  memo- 
randum in  the  margin,  or  elsewhere  on  the 
policy,  stating  the  insurance  to  be  on  freight. 
And  the  practice  was  formerly  the  same  in  this 
State.  In  such  cases,  as  the  parties  have  omit- 
ted to  declare  when  the  risk  shall  commence, 
it  has  been  left  to  the  courts  to  settle  that  mat- 
ter for  them.  And  it  has  been  held,  that  the 
policy  attaches  as  soon  as  there  is  an  insurable 
interest  in  the  freight;  and  that  as  a  general 
rule,  there  is  such  an  interest  when  the  cargo 
is  on  board  the  ship,  and  not  before.  Tonge  v. 
Watts,  2  Str.;  1251;  Smith  v.  Steinbach,  2  Cai. 
Cas.  Er.,  158;  Hart  v.  Delaware  Ins.  Co.,  2 
Wash.  C.  C.,  346;  Patrick  v.  Ludlow,  3  Johns. 
Cas.,  10.  But  where  there  is  a  charter-party 
for  a  voyage,  in  the  course  of  which  the  goods 
are  to  be  taken  on  board  and  the  freight  earned, 
there  is  an  inception  of  the  risk  the  moment 
the  ship  breaks  ground  for  the  voyage.although 
the  time  for  receiving  the  cargo  has  not  yet  ar- 
rived. *  Thompson  v.  Taylor,  6  T.  R.,  [*363 
478;  Horncastle  v.  Suart,  7  East,  400;  Livings- 
ton v.  Columbian  Ins.  Co.,  3  Johns.,  49;  Moses 
v.  Pratt,  4  Camp.,  297;  Williamson  v.  Innes,  I 
Moody  &  Rob.,  88;  8.  C.,  8 Bing.,  79.  n.  There 
is  also  an  insurable  interest  when  the  ship- 
owner has  made  a  valid  contract  for  freight 
with  a  third  person,  or  has  purchased  goods  to 
be  shipped  on  his  own  account,  and  the  ship  is 
at  the  proper  place  ready  to  receive  the  cargo. 
Warre  v.  Miller,  4  Barn.  &  C.,  538;  Deveauxv. 
J'Anson,  5  Bing.  (N.  C.),  519;  Flint  v.  Flemyng, 
1  Barn.  &  Adol.,  45;  Hart  v.  Ins.  Co.,  2  Wash. 
C.  C.,  348.  But.  these,  and  all  the  other  cases 
on  which  the  plaintiffs  rely,  were  upon  poli- 
cies which  did  not  in  terms  declare  when  the 
risk  should  commence;  while  in  the  case  before 
us,  the  parties  have  entered  into  a  full  and  for- 
mal contract  on  the  subject  of  freight;  and 
have  in  express  and  unequivocal  terms  fixed 
the  time  for  the  beginning  of  the  adventure. 
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The  insurance  is,  "upon  the  freight  of  all 
kinds  of  lawful  goods  and  merchandise,  laden 
or  to  be  laden  on  board  the  ship;  beginning  the 
adventure  upon  the  said  freight  [of  all  kinds 
of  lawful  goods  and  merchandise]  from  and 
immediately  after  the  loading  thereof  onboard 
of  the  said  vessel."  The  words  are  too  plain 
and  explicit  to  leave  any  room  for  doubt  or 
construction;  and  although  the  plaintiffs  may 
have  had  an  insurable  interest  in  the  freight 
before  the  vessel  was  lost,  it  is  enough  to  say, 
that  such  interest  was  not  insured  by  the  de- 
fendants. They  did  not  take  upon  themselves 
any  risk  until  the  goods  should  be  on  board 
the  ship;  and  as  there  is  no  averment  that  any 
were  put  on  board,  the  plaintiffs  cannot  re- 
cover. 

Judgment  for  the  defendants. 

Cited  in— 8  Bos.,  548. 


364*]  *JOHNSON  v.  THE  PEOPLE. 

Larceny  of  Bank  Bills  of  Another  State — Exist- 
ence of  Bank  and  Genuineness  of  Bills  Musi 
Be  Shown — Evidence. 

On  a  prosecution  for  larceny  in  stealing-  bank- 
bills  of  another  State,  the  prosecution  must  show 
the  existence  of  the  banks,  and  the  genuineness  of 
the  bills. 

Evidence  that  the  prisoner  had  passed  the  stolen 
bills  as  genuine  would  have  been  sufficient.  Semble. 
Per  Beardsley,  J. 

Evidence  that  bills  of  the  same  kind  have  been  re- 
ceived and  passed  away  in  the  ordinary  course  of 
business,  as  a  part  of  the  currency  of  the  country, 
would  be  presumptive  evidence  of  the  existence  of 
the  bank  and  of  the  genuineness  of  the  notes.  Per 
Beardsley,  J. 

But  the  fact  that  a  witness  for  the  prosecution 
had  exchanged  the  bills  alleged  to  have  been  stolen, 
giving  other  money  for  them  after  the  larceny,  but 
who  did  not  speak  of  any  former  knowledge  of  such 
bills,  or  express  any  belief  as  to  their  genuineness, 
is  no  evidence  upon  that  point,  though  it  appeared 
that  he  was  a  broker. 

Citations— 12  Wend.,  547 ;  Cow.  &  H.  Notes  on  1 
Phil.  Ev.,  n.  918:  2  East,  P.  C.,  1002;  2  Hayw.,  379; 
17  Pick.,  490 ;  5  N.  H.,  367 ;  6  Serg.  &  R.,  568  ;  9  Conn., 
249. 

ERROR  to  the  General  Sessions  of  Albany 
Co.  The  defendant  was  indicted,  together 
with  one  Somerville,  for  grand  larceny  in 
stealing  sundry  bank-notes  and  gold  coin,  the 
property  of  one  Henry  Colby.  The  prisoner 
Johnson  was  tried  separately,  and  it  appeared 
by  the  testimony  of  Colby  that  he  was  decoyed 
by  Johnson,  on  an  idle  pretense,  to  a  place  on 
the  canal  north  of  the  City  of  Albany  where 
they  met  Somerville,  when  Colby  was  induced 
to  take  out  his  pocket-book  to  lend  some  money 
to  Johnson  to  enable  him  to  make  a  pretended 
bet  with  Somerville,  upon  which  Johnson 
seized  and  took  the  pocket-book  from  him  and 
handed  it  to  Somerville,  who  went  off  with  it. 
A  third  associate  came  up  at  that  time  and  en- 
gaged Colby's  attention  until  the  defendants 
had  got  away.  The  witness  testified  that  the 
contents  of  the  pocket-book  were  about  $85, 
for  the  most  part  in  bills  of  the  Northern  Bank 
of  Hallowell,  Maine,  of  denominations  under 
$5,  and  two  gold  coins,  of  $10  and  $5. 

A.  G.  Filkins,  a  broker  living  at  Troy,  testi- 
fied that  at  a  later  hour  of  the  day  on  which 
the  money  was  taken,  Somerville  came  to  the 
witness'  office  to  exchange  some  money,  and 
that  the  witness  received  from  him  about  $40 
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in  the  bills  of  the  Northern  Bank  of  Hallowell. 
Maine,  of  similar  denominations  with  those 
mentioned  by  the  witness  Colby,  and  a  smaller 
*sum  in  bills  of  other  eastern  banks,  [*365 
and  gave  him  N.  Y.  bills  in  exchange.  The 
prosecution  having  rested,  the  prisoner's  coun- 
sel requested  the  court  to  advise  the  jury  "that 
there  must  be  some  evidence  given  to  show 
that  there  was  such  a  bank  as  that  mentioned 
by  the  witnesses,  and  that  the  bills  were  genu- 
ine, or  the  prisoner  could  only  be  convicted  of 
stealing  the  gold  coin,  and  then  the  verdict 
would  be  for  petit  larceny."  The  court  de- 
clined so-to  charge,  but  in  their  remarks  to  the 
jury  stated,  that  "as  to  proving  the  existence 
of  the  banks  and  the  genuineness  of  the  bills.if 
the  jury  believed  the  testimony  of  the  witness 
Filkins,  it  was  for  them  to  say  whether  he,  by 
changing  the  money  in  question  had  not  sup- 
plied them  with  the  necessary  evidence  of  the 
genuineness  of  the  bills  on  the  Northern  Bank 
of  Hallowell.  Mr.  Filkins  (the  court  added). 
by  his  acts  in  changing  the  money  gave  higher 
evidence  than  mere  opinion;  and  if  the  jury 
believed  that  these  bills  were  of  value,  then  the 
amount  would  exceed  $25,  and  the  defendant 
could  be  convicted  of  grand  larceny."  The 
prisoner's  counsel  excepted.  After  the  charge 
had  been  given,  the  prisoner's  counsel  asked 
the  court  to  instruct  the  jury  that  they  could 
not  infer  the  genuineness  of  the  bills  or  the  ex- 
istence of  the  bank  from  the  fact  testified  to- 
by the  witness  Filkins,  that  he  had  changed 
the  bills.  The  court  declined  to  give  that  in- 
struction, and  the  prisoner's  counsel  again  ex- 
cepted. The  jury  found  the  prisoner  guilty 
of  grand  larceny,  and  the  court  sentenced  him 
to  imprisonment  in  a  state  prison.  Error  was- 
brought  on  a  bill  of  exceptions. 

Mr.  H.  G.  Wheaton,  for  plaintiff  in  error, 
insisted  that  the  prosecution  ought  to  have 
been  compelled  to  prove  the  existence  of  the 
bank  and  the  genuineness  of  the  bills;  and  that 
the  charge  as  to  the  effect  of  Filkins'  testimony 
was  erroneous.  He  cited  People  v.  Caryl,  12 
Wend.,  547. 

Mr.  A.  J.  Colvin,  District  Atty.,  for  the 
people. 


*By  the  Court, Beardsley,  J.  When  [*3 
the  district  attorney  rested  the  point  was  raiK'd 
that  "it  was  incumbent  on  the  prosecution  to- 
produce  some  evidence  that  there  were  such 
banks  in  existence  as  those  mentioned  by  the 
witnesses,  and  that  the  bills,  alleged  to  be 
stolen,  were  genuine."  Not  a  word  of  direct 
evidence  had  then  been  given,  and  none  was 
afterwards  received  or  offered,  as  to  either  of 
these  facts,  although  the  bills  had  been  spoken 
of,  incidentally,  as  bills  of  certain  banks  in  the 
State  of  Maine.  No  inquiry  appears  to  have 
been  made  of  any  witness  with  a  view  to  show, 
with  greater  certainty,  the  location  or  existence 
of  these  banks,  and  it  does  not  appear  by  the 
evidence  that  anyone  had  before  ever  heard  of 
such  bills  or  banks.  It  had,  however,  been 
stated  by  the  witness  Filkins,  that  in  the  after- 
noon of  the  day  when  the  crime  was  perpe- 
trated, that  having  been  done  about  noon,  he 
received  in  exchange  from  the  prisoner,  Som- 
erville, several  bank-notes,  one  of  which  was  a 
$3  bill  on  the  Gardner  Bank  in  the  State  of 
Maine,  and  others,  amounting  to  $40,  were  $1, 
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-•$2  and  $3  bills  of  the  Northern  Bank  of  Hal- 
lowell  in  that  State.  Some  other  bills  -were 
mentioned  by  the  witness,  but  it  is  not  materi- 
al to  advert  more  particularly  to  them.  As 
the  evidence  in  the  case  was  quite  sufficient  to 
justify  the  jury  in  finding  that  these  bills  on 
the  Bank  of  Hallowell  were  part  of  the  bills 
stolen  from  Colby,  their  validity  was  brought 
directly  in  question.  The  witness,  Filkins,  was 
a  broker  in  Troy,  and  in  the  course  of  his  bus- 
iness may,  very  probably,  have  become  well 
acquainted  with  bills  of  that  bank,  so  that  he 
was  fully  qualified  to  express  an  opinion  on 
the  question  of  the  genuineness  of  those  he  re- 
ceived of  Somerville.  But  no  inquiry  as  to  his 
knowledge  in  regard  to  such  bills  or  bank  was 
made,  and  he  said  nothing  whatever  on  the 
subject.  In  this  state  of  the  case  the  objection 
was  taken  that  the  prosecutor,  if  he  would  con- 
-vict  the  prisoner  of  larceny  in  stealing  the  bills, 
was  bound  to  give  some  evidence  of  the  exist- 
ence of  the  banks  and  that  the  bills  were  gen- 
uine. 

If  the  point  had  not  been  distinctly  made  to 
the  court,  it  might,  perhaps,  have  been  inferred 
that  it  was  not  to  be  contested  before  the  jury: 
at  all  events,  if  it  had  not  been  made  as  a  legal 
367*]  ^proposition  in  the  court  below,  no 
such  question  could  have  been  taken  here.  But 
the  objection  was  made  in  explicit  terms,  and 
at  the  earliest  moment  when  it  could  have  been 
taken.  It  was  not  sprung  upon  the  prosecutor 
by  surprise,  or  at  a  time  when  he  was  pre- 
cluded from  giving  evidence  to  supply  the  al- 
leged defect,  and  thus  obviate  the  objection; 
for  had  such  evidence  been  offered  in  this  case, 
when  the  objection  was  stated,  it  would  have 
been  the  duty  of  the  court  to  receive  it.  But 
none  was  given  or  offered,  and  we  must  dispose 
of  the  question  upon  the  case  as  it  then  stood, 
and  not  upon  assumed  facts  of  which  no  evi- 
dence was  given,  but  which,  probably,  might 
have  been  proved  by  a  witness  who  had  just 
before  been  on  the  stand. 

It  was  held  in  the  case  of  People  v.  Caryl,  12 
Wend.,  547,  which  was  an  indictment  for  lar- 
ceny in  stealing  notes,  purporting  to  have  been 
issued  by  the  Bank  of  Upper  Canada  and  by 
the  Hancock  Bank  in  the  State  of  Massachu- 
setts, that  evidence  should  have  been  given  that 
there  were  such  banks  in  existence,  and  that 
the  bills  in  question  were  genuine.  It  was  said 
by  the  court  that  the  charters  of  incorporation 
of  the  banks  need  not  be  produced,  but  it 
would  be  sufficient  to  show  there  were  such 
banks  de  facto.  And  that  as  to  the  bills,  their 
genuineness,  including  the  signatures  thereto, 
might  be  proved  by  witnesses  familiar  with  the 
bills  and,  therefore,  competent  to  express  an 
opinion  on  the  subject.  That  in  this  respect 
''evidence  of  the  same  character  and  degree 
should  be  given  which,  on  indictments  for 
forging  foreign  bills,  is  usually  resorted  to  to 
prove  them  counterfeit." 

On  an  indictment  for  forging  bank-bills  they 
must  be  proved  to  be  fictitious,  and  where  the 
crime  charged  is  the  stealing  of  such  bills,  they 
must  be  shown  to  be  genuine.  The  same  mode 
of  proof  is  admissible  in  bolh  cases;  and  wit- 
nesses who.  in  the  course  of  business,  have  ac- 
quired a  knowledge  of  the  genuine  notes  of  the 
banks  by  which  the  bills  in  question  purport 
to  have  been  issued,  are  competent  to  express 
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their  opinion  on  the  point  in  contest  on  the  in- 
dictment. Evidence  of  this  description  is  ad- 
missible, although  the  witness  has  never  seen 
*the  signers  of  the  genuine  bills  write,  [*3<>8 
and  has  no  knowledge  of  their  signatures  but 
such  as  has  been  acquired  in  receiving  and  pay- 
ing out  bills.  This  is  an  exception  to  the  gen- 
eral rule  of  law  in  proving  handwriting.which 
requires  that  the  witness  should  have  seen  the 
party  write;  but  the  exception  is  allowed  on 
the  solid  ground  that  persons  who  have  been 
in  the  habit  of  receiving  and  paying  out  bank- 
bills,  in  the  course  of  business,  have  had  an  op- 
portunity to  acquire  a  knowledge  of  their  gen- 
uinenessin  all  respects, the  signatures  included, 
as  satisfactory  and  convincing  at  least,  as  could 
be  obtained  by  a  written  correspondence,  or  bv 
casually  seeing  a  party  write.  Such  witnesses, 
however,  will  not  be  allowed  to  express  any 
opinion  until  they  are  shown  to  have  thus  ac- 
quired a  competent  knowledge  of  the  genuine 
paper,  so  that  they  are  thus  enabled  to  form  an 
opinion  in  respect  to  that  in  contest.  Cashiers 
and  tellers  of  banks,  and  brokers  and  mer- 
chants, are  usually  called  as  witnesses  in  these 
cases;  and  on  showing  that  they  are  well  ac- 
quainted with  the  genuine  paper  of  the  bank, 
the  bills  of  which,  at  least  such  bills  in  appear- 
ance, are  in  question,  their  evidence  on  the 
point  is  admissible.  Cowen  &  H.  Notes  on  1 
Phil.  Ev.,  n.  918;  McQuire's  case,2  East,  P.  C., 
1002;  IT.  8.  v.  Holtsclaw,  2  Hayw.  (N.  C.),  379; 
Moody  v.  Rowell,  17  Pick.,  490;  State  v.  Carr,  5 
N.  H.,  367;  Commonwealth  v .  Smith,  6  Serg.  & 
R. ,568;  Barnum  v.  Barnum,  9  Conn. ,  249.  Evi- 
dence which  shows  that  notes,  purporting  to 
have  been  issued  by  a  particular  bank,  have 
been  received  and  passed  away,  in  the  ordinary 
course  of  business-,  as  part  of  the  currency  of 
the  country,  is,  in  my  estimation,  quite  suffi- 
cient, prima  facie,  to  prove  the  existence  of  the 
bank,  as  well  as  the  genuineness  of  the  notes, 
and  such  as  the  evidence  usually  given  in  cases 
of  this  character.  Most  of  the  convictions  for 
forgery  and  larceny  of  bank-bills,  take  place 
upon  evidence  of  this  nature. 

In  the  case  at  bar  no  opinion  was  expressed 
by  any  witness  as  to  the  genuineness  of  the 
notes,  nor  did  it  appear  that  any  witness  exam- 
ined was  qualified  to  express  any  opinion  on 
the  subject;  for  it  was  not  shown  that  such 
notes  had  ever  before  *been  seen  or  [*369 
heard  of.  The  case  was  put  to  the  jury  on  the 
single  fact  that  the  bills  had  been  received  by 
the  witness  Filkins, in  exchange  for  other  notes, 
and  that  this  was  competent  and  sufficient  evi- 
dence i hat  the  bills  were  of  value.  The  court 
considered  the  evidence  of  Filkins  as  making 
out  the  case  upon  this  point.  But  the  act  of 
Mr.  Filkins  in  receiving  these  bills  proved  noth- 
ing until  he  was  shown  to  have  some  knowl- 
edge of  the  genuine  bills.  Had  it  appeared  he 
had  dealt  in  the  bills  of  the  Northern  Bank  of 
Hallowell,  receiving  and  paying  them  out  in 
the  course  of  his  business,  and  that  he  was  thus 
qualified  to  distinguish  between  such  as  were 
genuine  and  those  which  were  not,  I  grant  that 
the  act  of  receiving  these  bills  in  exchange 
would  have  proved  something,  although  it 
would  only  have  shown  his  opinion  that  they 
were  genuine  and  valuable.  But  the  difficulty 
is,  he  was  not  proved  to  have  had  any  knowl- 
edge of  such  bills,  nor  at  any  time,  to  have 
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heard  that  such  a  bank  was  in  existence.  He, 
therefore,  does  not  appear  to  have  been  com- 
petent to  express  or  form  any  opinion  on  the 
question  of  the  genuineness  of  these  notes,  and 
his  taking  them  in  exchange  was  no  proof  of 
their  validity  or  value. 

The  jury  were  not  instructed  that  they  might 
take  the  fact  that  the  bills  were  passed  off  by 
the  accomplice  of  the  prisoner  on  trial,  as  evi- 
dence of  the  existence  of  the  banks  and  that 
the  bills  were  genuine.  This  idea  was  not  sug- 
gested in  the  charge,  although  it  was  urged  on 
the  argument  of  the  cause.  I  wish  we  could 
find  that  the  case  had  been  placed  on  that 
ground  before  the  jury;  but  it  was  not.  The 
jury  were  instructed  that  they  might  find  the 
notes  valid  simply  because  they  had  been  re- 
ceived in  exchange.  And  when  the  court  was 
requested  to  charge  the  jury  that  they  could 
not  infer  the  genuineness  of  the  bills  or  the 
existence  of  the  banks,  from  the  isolated  fact 
that  the  bills  had  been  changed  by  Filkins,  the 
court  refused  to  give  any  such  instruction. 

This  seems  to  have  been  a  flagrant  case,  and 
it  is  to  be  regretted  that  the  conviction  and 
sentence  cannot  be  allowed  to  stand.  But  we 
must  not  forget  that  the  prisoner  was  tried  un- 
37O*]  der  *the  same  law  which  applies  to 
every  other  citizen  of  the  State,  and  that  in  no 
case  can  a  conviction  be  permitted  to  take 
place  unless  competent  evidence  of  guilt  is 
given.  The  crime  of  petit  larceny  was  fully 
proved,  but  the  evidence  on  which  the  jury 
found  the  bills  to  be  genuine  was  incompetent 
for  that  purpose;  the  crime  of  grand  larceny 
was,  therefore,  not  established.  Upon  the  evi- 
dence in  the  case  the  verdict  should  have  been 
guilty  of  petit  larceny.  The  court  erred  in  the 
charge  to  the  jury  and  the  judgment  must  be 
reversed. 

Judgment  reversed. 

Distinguished— 57  Barb.,  336. 

Cited  in-60  N.  Y.,  202;  19  Am.  Rep.,  157  :  2  Keyes, 
150 ;  2  Abb.  App.  Dec.,  87 ;  7  Lans.,  114 :  2  Park.,42,165; 
2  Ben.,  423 ;  28  Ind..  323 ;  23  Kan.,  340 ;  33  Am.Rep.,  167. 


LAMOURE  v.  CARYL. 

Jurisdiction    of  Justice   of    Peace — Practice — 
Waiver  of  Error — Opinion  of  Witness. 

Where  in  a  justice's  court  the  plaintiff's  claim  and 
the  defendant's  set-off  together  exceed  $400,  and  the 
justice,  instead  of  entering  judgment  of  discontin- 
uance, proceeds  with  the  cause  and  gives  judgment 
for  the  balance,  such  judgment,  though  erroneous, 
is  not  void  for  want  of  jurisdiction.  Per  Beards- 
ley,  J. 

The  error  is  not  waived  in  a  case  in  which  the 
cause  is  tried  by  jury,  by  the  failure  of  the  party 
against  whom  the  judgment  was  given,  to  object, 
where  it  does  not  appear  that  he  was  present  when 
the  verdict  was  rendered. 

The  rule  that  the  opinion  of  a  witness  cannot  be 
received  where  the  question  is  not  one  of  skill  or 
science,  applied  to  the  case  of  a  witness  called  to 
testify  to  tne  value  of  the  defendant's  services  as  a 
clerk  in  the  plaintiff's  store— the  witness  being  a 
farmer  and  not  acquainted  with  the  usual  price  paid 
for  such  services. 

Citations— 2  R.  S.,  226,  sec.  4 ;  235,  sec.  54 ;  236,  sees. 
59-62 ;  237,  sec.  63 ;  2  Cow.  Tr.,  746 ;  2  Cow.,  416 ;  10 
Wend.,  555,  557,  n.;  6  Hill,  44 ;  20  Wend.,  96 : 19  Wend., 
373 :  6  Wend.,  465 ;  1  Phil.  Ev.,  290 ;  Cow.  &  H.  Notes, 
pp.  759-763 ;  Greenl.  Ev.,  sec.  440 ;  19  Me.,  375 ;  3  N. 
H.,  349;  23  Wend..  354. 

TERROR  to  the  Otsego  C.  P.,  to  review  a 
-LJ  judgment  of  that  court,  reversing,  on  cer- 
tiorari,  a  judgment  of  a  justice  of  the  peace  in 


favor  of  Lamoure,  who  was  defendant  in  the 
justice's  court.  The  facts  are  sufficiently  stated 
in  the  opinion  of  the  court. 

Mr.  A.  Becker,  for  plaintiff  in  error. 

Mr.  S.  Crippen.  for  defendant  in  error. 

By  the  Court,  Beardsl°y,  J.  The  declara- 
tion was  for  goods,  wares  and  merchandise, 
work  done,  money  had  and  received,  and  on 
*book  account.  To  this  the  general  [*371 
issue  was  pleaded,  and  a  notice  of  set-off  given, 
of  the  same  general  character  with  the  decla- 
ration. On  the  trial,  after  examining  the 
plaintiff's  book  account,  which  amounted  to 
$246.44,  the  same  was  admitted  to  be  correct. 
This  was  exclusive  of  an  amount  the  plaintiff 
had  paid  to  the  defendant  on  the  purchase  of 
a  wagon  of  him.  The  defendant  claimed  by 
way  of  set-off  the  balance  due  for  this  wagon, 
as  well  as  various  other  items,  including  a 
compensation  for  his  services  as  a  clerk  in  the 
plaintiff's  store  for  upwards  of  a  year.  Evi- 
dence was  given  with  a  view  to  establish  these 
matters  of  set-off,  and  (the  cause  being  tried  by 
jury;  the  result  was  a  verdict  for  $18.04  in 
favor  of  the  defendant. 

As  the  plaintiff's  account  to  the  amount  of 
$246.44  was  agreed  to  be  correct,  and  a  bal- 
ance of  $18.04  was  found  due  to  the  defend- 
ant, it  seems  impossible  to  resist  the  conclusion 
that  the  defendant's  demands  by  way  of  set- 
off,  as  allowed  by  the  jury,  amounted  to 
$264.48,  that  being  $18.04  above  the  plaintiff's 
claim  as  admitted  by  the  defendant.  There 
was  no  pretense  that  any  part  of  these  adverse 
claims  grew  out  of  payments  made  or  received 
by  either  of  the  parties;  on  the  contrary,  the) 
were  founded,  exclusively,  on  unadjusted  ms 
ters  of  account,  including  a  balance  due  for 
wagon  sold  and  a  charge  for  about  a  year's 
services  as  clerk.  It  seems,  therefore,  to  have 
been  a  case  in  which  a  judgment  of  discontin- 
uance should  have  been  rendered  against  the 
plaintiff  and  not,  as  was  done,  a  judgment  fc 
the  balance  found  by  the  jury. 

By  the  statute,  "No  justice  of  the  peace 
shall  have  cognizance"  "of  any  matters  of 
account,  where  the  sum  total  of  the  accounts 
of  both  parties,  proved  to  the  satisfaction  of 
the  justice,  shall  exceed  four  hundred  dollars." 
2  R.  S.,  226,  sec.  4.  And  "  If,  upon  the  trial 
of  a  cause,  it  shall  appear  that  the  amount  of 
the  plaintiff's  claim,  together  with  the  demanc 
set  off  by  the  defendant,  according  to  the  pr 
ceding  provisions,  exceed  four  hundred  dc 
lars,  judgment  of  discontinuance  shall  be  re 
dered  against  the  plaintiff,  with  costs."  1A 
235,  sec.  54. 

To  bring  a  case  within  these  provisions, 
claims,  demands  *or  accounts,  which  [*37i 
make  up  a  sum  exceeding  $400,  must  be  sul 
sisting,  open  and  unadjusted  between  the  pa 
ties;  that  is,  they  must  be  such  as  are  nc 
founded  on  payments  as  originally  made,  or  OE 
matters  of  account,  which,  by  agreement  of 
the  parties,  were  subsequently  applied  as  pay- 
ments. Where  payments  have  been  made  or 
accounts  settled,  the  balance  only,  would  con- 
stitute a  claim,  demand  or  account  within  the 
statute:  for  whatever  had  been  received  or  ap- 
plied specifically,  as  payment,  would  be  re- 
jected. 2  Cow.  Tr.,  746;  AbernatJiy  v.  Aber- 
nathy,  2  Cow.,  416;  Matteson  v.  Bloomfield,  10 
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Wend.,  555;  Exparte  Mills  v.  The  N.  Y.  Com- 
mon Pleas,  Id. ,  557,  n.  Here  the  plaintiff's  ac- 
count, as  admitted,  and  the  defendant's  set-off, 
as  shown  by  the  verdict,  amounted  together  to 
more  than  $500,  no  part  of  which  had  been 
advanced  or  received  by  way  of  payment,  but 
was  entirely  matter  of  account  and  claim.  It 
was,  therefore,  directly  within  the  statute;  and 
a  judgment  of  discontinuance,  with  costs, 
should  have  been  rendered  against  the  plaintiff. 
In  principle,  this  was  like  an  action  before 
a  justice  of  the  peace,  where  title  to  land  is 
brought  in  question  on  the  plaintiff's  own 
showing,  and  in  which  case,  if  judgment  is 
rendered  by  the  justice  it  is  not  void,  although 
it,  is  erroneous.  The  statute  declares  that 
"  No  justice  of  the  peace  shall  have  cogni- 
zance of  any  action" — "where  the  title  to  land 
shall  in  anywise  come  in  question,  as  "  there- 
inafter provided.  Sec.  4,  supra.  Such  title 
may  come  in  question  in  either  of  two  ways: 
first,  by  plea  or  notice  of  title,  security  being 
given  as  the  statute  directs,  and  "thereupon 
the  action  shall  be  discontinued  and  each  party 
shall  pay  his  own  costV  Id.,  236,  sees.  59- 

62.  Where  title  is  thus  alleged  and  security 
given,  the  justice  no  longer  has  jurisdiction  of 
the  case,  and  should  he  proceed  and  render 
judgment,    such  judgment  would  be  wholly 
void.     Second,  where,  on  the  trial  of  a  cause, 
it  appears  by  the  plaintiff's  own  showing  that 
the  title  to  lands  is  in  question,  which  title  is  dis- 
puted by  the  defendant,  it  is  the  duty  of  the 
justice  to  dismiss  the  cause,  and  the  plaintiff 
373*]  shall  pay  the  costs.     Supra,  *237,  sec. 

63.  But  in  such  case,  if  the  justice  should  go 
through  with  the  cause  and  render  judgment 
on  the  merits,  although  it  would  .be  error, 
there  would  be  no  excess  of  jurisdiction.  The 
distinction   between   cases  in   which  title   is 
pleaded  by  the  defendant,  and  where  it  ap- 
pears on  the  trial  by  the  plaintiff's  own  show- 
ing, is  illustrated  in  Koon  v.  Mazuzan,  6  Hill, 
44;    Willoughby  v.  Jenks,  20  Wend.,  96;  Whiting 
v.  Dudley.  19  Id.,  373,  and  Striker  v.  Mott,  6 
Id.,  465. 

No  objection  was  made  at  any  stage  of  the 
tri.il,  to  jurisdiction  of  the  cause  being  re- 
tained by  the  justice,  or  to  his  rendering  judg- 
ment on  the  verdict  as  found  by  the  jury.  But 
this  cannot  aid  the  case  on  the  part  of  the  de- 
fendant below.  That  the  amount  of  the  de- 
mands of  the  parties  exceeded  $400,  was  not 
established  until  the  verdict  was  given,  and  as 
the  plaintiff  does  not  appear  to  have  been  pres- 
ent at  that  time,  or  before  judgment  was  ren- 
dered on  the  verdict,  there  is  no  ground  on 
which  M'e  can  hold  that  he  is  precluded  from 
now  taking  the  objection.  The  judgment  ren- 
dered by  the  justice  was  erroneous^  although 
not  void,  and  the  judgment  of  reversal  was 
correct. 

There  is  another  objection  which  would  also 
be  fatal  to  the  judgment  rendered  by  the  jus- 
tice. A  witness  for  the  defendant,  who  had 
known  him  a  clerk  while  in  the  service  of  the 
plaintiff,  was  asked  bjr  the  defendant  what  his 
services  were  worth.  The  witness  had  testi- 
fied that  he  was  a  farmer  and  did  not  know 
what  clerks  in  country  stores  usually  received. 
The  plaintiff  objected  to  the  inquiry,  but  the 
objection  was  overruled  and  the  question  was 
answered.  In  general  the  opinion  of  a  witness 
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is  not  evidence  for  a  jury,  although  there  are 
exceptions  to  the  rule.  But  they  all  proceed 
on  the  principle  that  the  question  is  one  of 
science  or  skill,  or  has  reference  to  some  sub- 
ject upon  which  the  jury  are  supposed  not  to 
have  the  same  degree  of  knowledge  with  the 
witness.  The  evidence  of  experts  is  received  on 
the  ground  of  science  or  skill,  and  witnesses  may 
speak  on  the  value  of  property  or  labor,  where 
it  appears  they  have  peculiar  sources  of  knowl- 
edge to  guide  them  on  these  subjects,  and  which 
are  not  presumed  to  be  equally  *within  [*374 
reach  of  the  jury.  1  Phil.  Ev.,  290;  Cowen  & 
H.  Notes,  pp.  759-763;  Greenl.  Ev.,  sec.  440; 
Phillips  v.  Kingfield,  19  Me.,  375;  RocJiester  v. 
Chester,  3  N.  H.,  349;  Brill  v.  Flagler,  23 
Wend.,  354. 

The  witness  whose  opinion  was  received  was 
not  shown  to  have  any  means  of  knowledge  on 
this  subject,  beyond  the  range  of  the  jury.  Ob- 
jection was  made  to  his  opinion  being  received 
as  evidence.  The  objection  was  well  founded, 
and  should  have  been  sustained.  The  parties 
were  entitled  to  the  judgment  of  the  jury  on 
the  value  of  the  defendant's  services,  and  how 
were  they,  rightfully,  to  be  aided  by  the  mere 
opinion  of  a  witness  who  had  no  means  of  in- 
formation beyond  their  own?  Opinions  are  to 
be  formed  by  jurors,  but  it  is  the  business  of 
witnesses  to  deal  with  facts.  Even  where  their 
opinions  are  allowable,  it  is  more  with  a  view 
to  inform  the  jury  on  some  matter  of  fact,  than 
for  the  mere  purpose  of  obtaining  an  opinion. 
The  expressed  opinion  of  an  expert,  or  of  a 
person  acquainted  with  some  peculiar  subject 
or  business,  is  little  more  than  a  brief  abstract 
of  a  long  examination.  The  law,  in  such  case, 
allows  the  opinion  as  a  substitute  for  an  ex- 
tended examination.  It  is  brief  and  intelligi- 
ble, and  may  very  properly  be  received  as  the 
result  of  what  would  be  established  by  the  evi- 
dence of  the  witness  if  given  in  detail.  But 
where  the  witness  has  no  such  information  to 
impart,  the  law  will  in  no  case  permit  his  opin- 
ion to  be  received. 

Judgment  affirmed. 

Justice's  Court— Practice— Jurisdiction — Waiver  of 
Error.  Explained— 41  Barb.,  207. 

Cited  in— 15  How.  Pr.,  252 ;  36  Wis.,  611 ;  23  Cal.,  63  ; 
a5  Ind.,  5T. 

Witness—  Opinion  of,  as  evidence.  Explained— 9  N. 
Y.,  189. 

Cited  in-9  N.  Y.,  375 ;  38  N.  Y.,  177 ;  43  N.  Y.,  282  ; 
67  N.  Y.,  58  ;  6  Trans.  App.,  225 ;  7  Barb.,  324 ;  13 
Barb.,  117  ;  14  Barb.,  213  ;  29  Barb.,  20, 187 ;  31  How. 
Pr.,  376 ;  9  Bos.,  228 ;  8  Minn.,  25. 


PALMER  «.  CONLY  AND  JOHNSON. 

Distress  for  Rent— Abolition  of— Statute — Re- 
moval of  Goods  Leaving,  Rent  Unpaid — Pen- 
alty—Only One  Penalty  Recoverable. 

Since  the  abolition  of  the  remedy  of  distress  for 
rent,  it  is  not  an  offense  to  remove  property  from 
demised  premises  leaving  rent  unpaid,  contrary  to 
2  R.  S.,  503,  sec.  ]7.  Semble.  Per  Jewett,  J. 

But  where  an  offense  had  been  committed  under 
that  provision,  and  the  landlord  had  recovered  judg- 
ment  before  a  justice  for  the  forfeiture  and  the  de- 
fendant had  appealed  to  the  C.  P.,  before  the  Act 
to  Abolish  Distress  for  Rent  had  *passed;  [*375 
held,  that  the  enactment  of  that  statute  was  not  a 
defense  to  the  action  on  the  trial  of  the  appeal. 

Where  a  statute  imposes  a  penalty  or  forfeiture 
for  an  act  injurious  to  the  rights  of  another,  which 
is  given  to  the  party  aggrieved,  it  is  in  the  nature 
of  a  satisfaction  for  the  wrong  done ;  and  though 
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the  words  of  the  statute  render  every  person  of- 
fending liable,  only  one  penalty  cun  be  recovered, 
and  all  who  join  in  the  act  may  be  sued  together. 

Therefore,  where  two  persons  were  sued  for  the 
forfeiture  imposed  upon  every  person  who  should 
knowingly  assist  a  tenant  in  removing  his  goods 
from  demised  premises  leavinar  rent  unpaid ;  held, 
that  the  action  was  well  brought. 

Citations-Skin.,  363;  5  Bro.  P.  C.,  537;  9  Barn.  & 
€.,  524 ;  6  Ad.  &  Ell.,  943 ;  3  Id.,  884  ;  11  Co.,  56,  63 ;  1 
Den.,  230,  540;  Cowp.,  610;  Cro.  Eliz.,  480;  1  Salk., 
182 ;  2  East,  573,  n.;  1  N.  R.,  245 ;  4  T.  R.,  809 ;  1  R.  L., 
437,  438 ;  5  Cow.,  678 ;  2  Dwarr.  St.,  677. 

TERROR  to  the  Madison  C.  P.  Palmer  sued 
Ju  Conly  and  Johnson  before  a  justice  of  the 
peace  in  debt  for  a  forfeiture  alleged  10  have 
been  incurred  by  the  defendants  for  a  viola- 
tion of  2  R.  S.,  503,  sec.  17,  in  knowingly  as- 
sisting the  plaintiff's  tenant,  Harding,  to  re- 
move his  goods  from  the  demised  premises, 
leaving  rent  due  thereon,  for  the  purpose  of 
avoiding  the  payment  of  the  rent.  It  was  al- 
leged that  the  rent  in  question  became  due 
March  1,  1844,  and  that  the  offense  was  com- 
mitted within  thirty  days  next  before  that  day. 
The  defendants  pleaded  nil  debet,  and  the  trial 
took  place  May  9,  1845,  when  the  plaintiff  re- 
covered judgment  for  $80  besides  costs.  The 
defendants  appealed  to  the  C.  P. ,  and  the  cause 
was  tried  in  that  court  June  15,  1846.  After 
the  plaintiff's  counsel  had  opened  the  case,  the 
defendants  moved  for  a  nonsuit,  on  the  grounds 
1.  That  the  Legislature  having  by  an  Act 
passed  May  18,  1846,  Stat.,  p.  3(59,  which  took 
effect  within  twenty  days  thereafter,  abolished 
the  remedy  of  distress  for  rent,  the  plaintiff's 
cause  of  action  was  extinguished;  and  2.  That 
a  joint  action  for  the  forfeiture  could  not  be 
sustained  against  both  defendants.  The  court 
granted  the  motion  and  nonsuited  the  plaintiff, 
who  excepted.  The  plaintiff  brought  error  on 
a  bill  of  exceptions. 

Mi".  B.  F.  Chapman,  for  plaintiff  in  error. 

Mr.  J.  N.  Messenger,  for  defendants  in 
error. 

By  the  Court,  Jewett,  J.  It  may  be  true, 
that  hereafter  it  will  not  be  an  offense  against 
376*]  the  provision  of  the  statute  in  *ques- 
tion  for  the  tenant  to  remove  his  goods  from 
the  demised  premises  for  the  purpose  of  avoid- 
ing the  payment  of  rentt  or  for  any  person  to 
assist  in  such  removal.  The  remedy  by  dis- 
tress being  abolished,  the  provisions  intended 
to  guard  and  protect  that  remedy  may  well  be 
held  as  to  future  cases  to  be  abrogated.  But 
at  the  lime  this  offense  was  committed,  that 
remedy  was  in  full  force.  And  the  instant  the 
thing  was  done  for  which  the  penalty  was 
given,  it  became  a  debt  or  duty  vested  in  the 
plaintiff.  It  is  in  the  nature  of  a  satisfaction 
to  him  as  well  as  a  punishment  of  the  offender. 
Company  of  Cutlers  in  Yorkshire  v.  Ruslin, 
Skin.,  363;  Grosset  v.  Ogilme,5Ero.  P.  C.,  527; 
College  of  Physicians  v.  Harrison,  9  Barn.  &C., 
524.  The  plaintiff  having  acquired  a  vested 
right  to  the  penalty,  the  statute  abolishing  the 
right  of  distress,  subsequently  passed,  which 
did  not,  in  terms,  repeal  the  section  in  ques- 
tion, in  no  way  affects  that  right. 

It  is  a  doctrine  founded  upon  general  prin- 
ciples of  the  law  that  no  statute  shall  be  con- 
strued to  have  a  retrospective  operation  with- 
out express  words  to  that  effect,  either  by  an 
enumeration  of  the  cases  in  which  the  Act  is 
to  have  such  retrospective  operation,  or  by 
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words  which  can  have  no  meaning  unless  such 
a  construction  is  adopted.  2  Dwarr.  Stat., 
677.  A  retrospective  statute  would  partake  in 
its  character  of  the  mischiefs  of  an  ex  post  facto 
law  as  to  all  cases  of  crimes  and  penalties,  and 
in  measures  relating  to  contracts  or  property 
would  violate  every  sound  principle.  See,  Daik 
v.  Van  Kkeck,  7  Johns.,  477,  and  the  cases 
cited  by  Bronson,  J.,  in  Sackett  v.  Andross,  5 
Hill,  334-336. 

In  a  recent  case  it  was  laid  down,  that  when 
the  law  is  altered  by  statute  pending  an  action, 
the  law  as  it  existed  when  the  action  was  com- 
menced must  decide  the  rights  of  the  parties 
to  the  suit,  unless  the  Legislature  express  a 
clear  intention  to  vary  the  relation  of  litigant 
parties  to  each  other.  Hitchcock  v.  Way,  6 
Adol.  &  Ell.,  943;  see,  also,  Paddon  v.  Bart- 
lett,  3  *Id.,  884.  The  construction  [*377 
which  will  repeal  a  statute  by  implication  is 
not  favored.  To  have  that  effect  the  second 
statute  must  be  plainly  repugnant  to  the  first. 
Foster's  case,  11  Coke,  56,  63" (b) 

The  remaining  ground  upon  which  the  court 
below  nonsuited  the  pfaintiff  was,  that  the  of- 
fense charged  to  have  been  committed  upon 
which  the  penalty  is  claimed  was  in  its  nature 
several;  and  that,  therefore,  each  of  the  defend- 
ants was  liable  separately  and  not  jointly  for  a 
penalty  for  his  separate  off  ense.  The  offense  al- 
leged against  the  defendants  consists  in  having 
knowingly  assisted  the  plaintiff's  lessee  to  re- 
move his  goods  from  the  premises  demised  by 
the  plaintiff  to  him,  for  the  purpose  of  avoid- 
ing the  payment  of  certain  rent  remaining  due 
upon  the  demise.  It  is  plain  that  an  action  of 
debt  on  a  penal  statute  will  not  lie  against  sev- 
eral for  what  in  law  is  a  separate  offense  in 
each.  Rut  when  the  act  which  is  made  an  of- 
fense is  in  its  nature  single,  and  is  one  whic 
cannot  be  severed,  then  the  penalty  shall  be  onlj 
single,  and  although  several  persons  join  ir 
committing  it,  it  still  continues  but  one  offense. 
Marsh  v.  Shute,  1  Den.,  230  ;  Ingersoll  v.  Skin 
ner,  Id.,  540.  This  question  has  sometime 
turned  upon  the  nature  of  the  offense,  without 
regard  to  the  terms  in  which  the  penalty  is  im- 
posed in  the  statute,  as  in  the  case  of  Hex  v. 
Clark,  Cowp.,  610.  A  better  criterion,  perhaj 
is  the  apparent  intention  of  the  Legislature  tc 
be  collected  from  the  statute,  upon  which  the 
*prosecution  is  founded,  which  was  [*37T 
the  principle  acted  upon  in  the  case  of  Par 
ridge  v.  Naylor,  Cro.  Eliz.,  480.  There  the  i 
tion  was  upon  a  penal  statute  against  three.anc 
though  the  words  of  the  Act  were:  "Every  per- 
son offending,  shall.for  every  such  offense.for- 
feit,"  etc., yet  the  action  being  given  only  to  the 
party  injured  by  the  offense,  it  was  ad  judge J 

(b)  If  the  section  of  the  statute  on  which  this  sui 
was  brought  had  been  actually  repealed,  it  woul 
be  difficult  to  sustain  the  action,  though  the  judji 
ment  appealed  from  was  rendered  while  the  pr 
vision  was  in  force.  The  effect  of  an  appeal  is 
suspend  the  judgment  and  to  subject  the  law  as  we 
as  the  fact  to  review.  It  destroys  the  effect  of  th 
judgment  as  res  judicata.  Yeaton  v.  IT.  S.,  5  Cr., 
281,  283 ;  The  Schooner  Rachel  v.  The  Same,  6  Id 
329 ;  Lewis  v.  Foster,  1  N.  H.,  61.  And  the  gener 
rule  certainly  is  that  the  repeal  of  a  penal  statut 
prevents  the  recovery  of  penalties  for  acts  commit 
ted  before  the  repeal,  though  a  suit  has  been  com- 
menced and  a  verdict  obtained.  TT.  S.  v.  Passmore 
4  Ball.,  372,  and  cases  cited;  Butler  v.  Palmer, 
Hill,  324,  and  cases  cited  by  Cowen,  J.;  Commoc 
wealth  v.  Welch,  2  Dana,  330;  Commonwealth 
Lef twich,  5  Rand.,  657 ;  Anon.,  1  Wash.  C.  C.,  84. 
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that  only  one  penalty  was  incurred  ;  it  being 
obviously  intended  by  the  Legislature  rather 
as  a  satisfaction  to  the  party  grieved, than  as  a 
punishment  of  the  offenders.  And  upon  this 
it  was  that  Powell,  •/.,  distinguished  that  case 
from  Regina  v.  King,  1  Salk.,  182,  which  was 

1  he  case  of  a  conviction  for  deer  stealing.against 
two;  the  words  of  the  statute  being  that  the  of- 
fenders shall   "  respectively  forfeit  £30  ;"  and 
the  forfeiture  being  intended  not  as  a  satisfac- 
tion, but  as  a  punishment,  was  awarded  against 
•each  of  the  defendants.  Hardyman  v.  Whitaker, 

2  East,  573,  n.,  was  an  action  of  debt  against 
nine  persons,  for  a  breach  of  the  game  laws. 
The  statute  enacted  that  "  the  person  or  per- 
sons convicted"  shall  forfeit  £5.     It  was  ad- 
judged that  only  one  penalty  was  incurred ;  be- 
cause, say  the  court,   "the  statute  itself  has 
made  the  offense  joint,  and  made  them  all  sub- 
ject to  but  one  forfeiture,"  that  "the  distinction 
is,  when  the  offenses  are  [by  the  terms  of  the 
statute]  made  joint  and  when  not."    Barnard 
v.  Oostling,  in  error.in  the  Exchequer  Chamber, 
IN.  R.,  245,  was  an  action  of  debt  against  two 
for  certain  penalties.  The  words  of  the  statute 
were,  that  "  if  any  person  shall,"  etc.,  "  every 
such  person  shall,  for  every  such  offense  for- 
feit £50."    It  was  adjudged  that  the  penalties 
were    several,   because  the    statute    declared 
"  every  "  offender  liable  to  the   penalty,  and 
therefore  two  defendants  could  not  be  joined 
in  the  action.     The  King  v.  Bleasdale,  4  T.  R., 
809,  was  the  case  of  a  conviction  on  the  Stat- 
ute 5  Anne,  for  using  a  greyhound  to  destroy 
game.     The  court  held  that  the  question  de- 
pended upon  the  statute,  which  enacted  that 
"if  any  person  or  persons,  shall,"  etc.,  "the 
person  or  persons  so  convicted  shall  forfeit  ;" 
and  that  only  one  penalty  was  forfeited: 

The  rule  at  common  law  is  universal  that 
-379*]  every  crime,  as  *far  as  respects  the 
guilt  and  punishment  of  the  parties  engaged  in 
the  perpetration  of  it,  is  several;  and  that  if 
two  or  more  persons  concur  in  the  commission 
of  an  offense,  each  offender  is  liable  to  a  seve- 
ral punishment.  This  principle  extends  to  stat- 
ute offenses  as  well  as  to  those  which  are  pun- 
ishable by  the  common  law;  and,  in  general, 
there  is  no  distinction  in  the  application  of  it 
between  the  higher  kinds  of  punishment,  and 
fines  or  mere  pecuniary  penalties.  There  are, 
however,  some  exceptions  to  this  rule  arising 
under  penal  statutes, but  the  line  of  distinction 
by  which  such  exceptions  are  limited  is  some- 
times difficult  to  ascertain.  I  take  it  to  be  clear 
that  when  a  statute  creating  an  offense  shows 
by  its  terms  an  intention  in  the  Legislature  to 
inflict  but  a  single  penalty  (as  where  it  is  given 
by  way  of  compensation  to  the  individual  in- 
jured by  the  offense,  or  when  the  language  of 
the  Act  makes  it  single),  there  is  a  plain  pos- 
itive ground  of  exception  to  the  general  rule. 
The  provision  now  under  consideration  was 
taken  from  and  is  substantially  like  the  14th 
section  of  the  former  Statute  Concerning  Dis- 
tresses, Rents  and  the  Renewal  of  Leases,  1  R. 
L. ,  437,  438,  and  the  precise  question  here  arose 
upon  that  section  in  Warren  v.  Doolittle,  5  Cow. , 
678,  and  there  it  was  determined  by  the  unani- 
mous opinion  of  the  Court  for  the  Correction 
of  Errors  that  the  offense  was  single.although 
several  united  in  its  commission,  and  that  only 
one  penalty  followed  and  was  imposed  on  all 
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of  the  defendants,  and  not  on  each  and  every 
of  them.  The  C.  P.,  in  my  opinion,  erred  upon 
both  the  grounds  on  which  they  ordered  a  non- 
suit. 
Judgment  reversed. 

Affirmed— 2  N.  Y.,  182. 

Penalty  or  forfeiture— Action  for.  Reviewed— 46 
N.  Y.,  656. 

Cited  in-45  N.  Y.,  452 ;  46  Barb.,  289  ;  2  Sweeny,310. 
Statute  —  Construed  prospectively.    Reviewed—  46 

Cited  in— 15  N.  Y..  152 ;  43  N.  Y.,  136 :  57  N.  Y.,  437, 
477 ;  74  N.  Y.,  475 ;  81  N.  Y..  506 ;  24  Hun,  465 ;  25  Hun, 
38 ;  32  Barb.,  468 :  33  Barb.,  453 ;  46  Barb.,  289 ;  25  How. 
Pr.,  107;  56  How.  Pr.,  226;  59  How.  Pr.,  415 ;  27  Cal., 
159. 

Also  cited  in— 8  Abb.  N.  C.,  380. 
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Stealing  Receipt  is  Larceny — Stealing  before  De- 
livery, is  Not. 

A  receipt  for  the  payment  of  a  debt  is  the  subject 
of  larceny.  Per  Beardsley,  J". 

But  stealing  a  receipt  or  other  instrument  from 
the  hands  of  the  party  whose  act  it  is,  it  never  hav- 
ing- taken  effect  by  delivery,  is  not  larceny. 

Therefore,  where  a  debtor  procured  his  creditor  to 
sign  a  receipt  for  the  debt,  under  a  pretense  that  he 
was  about  to  pay  him,  and  then  took  it  from  him 
with  a  criminal  intent,  and  without  paying  the 
money ;  held,  that  he  was  not  guilty  of  larceny. 

Citations-4  Bl.  Com. ,229.  232-234 ;  2  Russ.  Cr.,Phil. 
ed.  1845,  p.  2, 30-34,  62,  70,  74-80,  81 ;  3  Chit.  Cr.  L.,  916, 
929,  931,  932 ;  2  East,  P.  C.,  553,  587,  597,  599  ;  Russ.  & 
R.,  181,  215 ;  Moody  Cr.  C.,  218 ;  9  Carr.  &  P.,  347,  784  ; 
5  Id.,  602,  n. ;  4  Id.,  535 ;  1  R.  L.,  1813,  p.  174 ;  2  Geo. 
II.,  ch.  25.  sec.  3  ;  4  Bl.  Com.,  234,  n.  by  Christian  ;  2 
Chit.  Cr.  L.,  932 ;  Roscoe,  Cr.  Ev.,  572 ;  2  Leach,  C.  C., 
673;  2  R.  S.,  679,  sees.  63,  66  ;  690,  sec.  1 ;  702,  sees.  33, 
34 ;  3  R.  S.,  821 ;  7  &  8  Geo.  IV.,  ch.  29. 

pERTIORARI  to  the  Oneida  General  Ses- 
\J  sions.  The  defendants  were  indicted  for 
larceny  in  stealing  a  certain  receipt  executed 
by  one  Joseph  Shepard,  acknowledging  the 
payment  of  $7  by  the  defendant  Loomis  to 
Shepard,  which  the  grand  jurors  say  they  can- 
not more  particularly  describe,  it  being  in  the 
possession  of  the  defendant ;  but  which  is  al- 
leged to  be  the  personal  property  of  Shepard 
and  of  the  value  of  $7.  The  defendants  plead- 
ed not  guilty.  It  appeared,  on  the  trial,  that 
Loomis  owed  Shepard  $7,  and  that  at  an  in- 
terview between  him  and  the  defendants, 
Loomis  proposed  to  pay  the  debt,  and  took  out 
of  his  pocket  some  bank-notes  and  a  receipt 
which  had  been  prepared.  He  handed  the  lat- 
ter to  Shepard  to  sign  and  gave  the  money  to 
the  defendant,  Ramsdell,  telling  Shepard  that 
as  soon  as  he  had  signed  the  receipt  the  money 
was  ready.  Shepard  signed  the  receipt  with  a 
pencil  and  handed  it  towards  Ramsdell  with 
one  hand,  putting  out  the  other  to  receive  the 
money,  which  Ramsdell  reached  towards  him, 
but  did  not  suffer  him  to  get  hold  of,  taking, 
however,  the  receipt  out  of  Shepard's  hand. 
Loomis  then  took  Ramsdell  by  the  arm  and 
said,  "keep  the  receipt  and  the  money  and  go 
with  me,"  and  they  went  off  together  upon  the 
run.  The  paper  which  Shepard  signed  was  as 
follows:  "Rec'd  of  Q.  W.  W.  Loomis  seven 
dollars  in  full  of  all  demands  of  every  name 
and  nature  up  to  this  day.  Dated,"  etc. 
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The  prisoners'  counsel  insisted  that  the  re- 
ceipt was  not,  while  in  the  hands  of  Shepard, 
an  instrument  in  respect  to  which  larceny  could 
be  committed.  The  court,  however,  held  and 
instructed  the  jury  that  the  stealing  of  the  re- 
381*]  ceipt  under  the  circumstances  *proved 
constituted  larceny.  The  defendants  except- 
ed.  The  jury  found  a  verdict  of  guilty  against 
both. 

Mr.  C.  P.  Kirkland,  for  defendants,  in- 
sisted that,  to  constitute  larceny  of  a  written 
instrument,  the  paper  stolen  must  be  an  opera- 
tive legal  instrument  which  had  taken  effect  by 
delivery ;  and  that  the  offense  could  not  be  pred- 
icated of  the  taking  of  an  instrument  from  the 
possession  of  its  author  which  had  not  been 
issued  or  delivered.  He  referred  to  2  R.  S., 
679,  sec.  63  ;  Id.,  690,  sec.  1  ;  Id.,  702,  sees.  33, 
34  ;  Id.,  679,  sec.  66  ;  2  Russ.  &  R.,  181  ;  2 
Leach,  C.  C.,  1036,  1061,  n.  b,  1090, 1119;  4  Bl. 
Com.,  234.  n.  C  :  The  King  v.  Phipoe.  2  Leach, 
673  ;  2  East,  P.  C.,  599:  2  Russ.,  1119;  Todd 
v.  Crookshanks,  3  Johns. ,  432. 

Mr.  C.  Comstock,  District  Atty.,  for  the 
people,  cited  Aide's  case,  1  Leach,  294;  2  East, 
P.  C.,  ch.  16,  sec.  106,  p.  675;  2  Russ.,  120, 147; 
Metcalf's  case,  1  Moody,  Cr.  C.,  433;  Heath's 
case,  2  Id.,  33;  Hanson's  case,  2  Leach,  1090; 
S.  C.,  Russ.  &  R.,  232;  Crone's  case,  Jebb,  Cr. 
Cas.,  47;  The  People  v.  Wiley,  3  Hill,  194,  211. 

By  the  Court,  Beardsley,  J.  At  common 
law  the  only  description  of  property  which 
could  be  the  subject  of  larceny,  was  personal 
goods;  that  is,  mere  movables  having  an  in- 
trinsic value.  The  crime  could  not  be  com- 
mitted of  things  which  savor  of  the  realty,  or 
of  written  instruments  of  any  description.  4 
Bl.  Com.,  229,  232-234;  2  Russ.  Cr.,  Phil.  ed. 
1845,  pp.  2,  62,  70;  3  Ch.  Cr.  L.,  916,  929,  931; 
2  East,  P.  C.,  553,  587,  597.  But  although 
such  instruments  could  not,  in  strictness,  be 
stolen,  the  paper  or  parchment  on  which  they 
were  written  might  be,  and  prosecutions  for 
petty  thefts  of  this  description  have  frequently 
taken  place.  3  Chit.  C.  L.,  932;  2  Russ.  C.,74- 
80;  Rex  v.  Clarke,  R.  &  R.,  181;  Rex  v.  Vyse, 
Moody.Cr.C.,  218;  Reg  \.  Morris,  9  Carr.&  P., 
374;  Same  v.  Rodway,  Id.,  784;  Rex  v.  Bingley,  5 
Id.,  602;  Same  v.  Mead,  4  Id.,  535. 

By  the  former  statute  of  this  State,  1  R.  L. 
of  1813,  p.  174,  to  steal  or  take  by  robbery, 
382*]  amongst  other  securities  named  in  *the 
Act,  "any  bill  of  exchange,  bond,  order,  war- 
rant, bill  or  promissory  note  for  payment  of 
any  money,"  ' '  being  the  property  of  any  other 
person  or  persons,  or  of  any  corporation,"  was 
d  eclared  to  be  a  felony,  "as  it  would  have  been  if 
the  offender  had  stolen  or  taken  by  robbery  any 
other  goods  of  like  value,  with  the  money  due 
on,"  or  secured  by  and  remaining  unsatisfied 
on  any  such  security  as  aforesaid.  The  Act  of 
2  Geo.  II.,  ch.  25,  sec.  3,  was  in  nearly  the 
same  words,  and  so  far  as  is  material  now  to 
be  considered,  it  was  precisely  the  same.  3  Ch 
C.  L.,  932. 

It  is  well  settled  that  to  bring  a  case  within 
the  purview  of  the  latter  statute,  the  written 
instrument  taken  by  theft  or  robbery,  must  not 
only  have  been  made  and  executed  in  due  form 
and  manner,  but  must  also  have  remained  un- 
satisfied and  in  full  force  so  that,  when  taken, 
it  was  an  effective  and  valuable  security.  The 
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instrument,  although  complete  in  form  and 
signature,  and  ready  to  be  issued  or  delivered 
according  to  its  design  could  not, while  in  that 
state,  be  the  subject  of  robbery  or  larceny. 
Nor  could  such  an  offense  be  committed  in  re- 
gard to  a  security,  originally  valid,  but  which 
had  since  been  fully  paid  and  satisfied,  for  it 
was  no  longer  available  for  its  original  purpose- 
or  of  value  to  any  one. 

It  was  not  a  felony  under  this  statute  to  steal 
banker's  notes  which  had  been  completely  exe- 
cuted but  not  issued,  for  no  money  was  then 
due  on  them.  4  Bl.  Com.,  234,  n.  by  Christian; 
2  Ch.  C.  L.,  932;  2  Russ.  Cr.,  79;  Roscoe,  Cr. 
Ev.,  572. 

A  check  signed  but  not  delivered,  while  it 
remains  in  the  hands  of  the  drawer,  rests  on 
the  same  principle,  and  is  not  a  subject  of  lar- 
ceny. 2  Russ.  Cr.,  30-34,  81;  Rex  v.  Walsh, 
Russ.  &R.,  215. 

The  stealing  of  banker's  notes  which  have 
been  issued  and  paid,  although  there  was  a 
right  to  re-issue  them,  was  held  not  to  be  within 
this  Act.  2  Russ.  Cr.,  74-77;  Sex  v.  Clarke,. 
Russ.  &  R.,  181;  Vyse's  case.  Moody,  Cr.  C., 
218;  5  Carr.  &  P.,  602,  n.;  Roscoe,  572. 

And  where  a  person  was  compelled  by  great 
violence  to  sign  a  note,  which  was  taken  away 
with  intent  to  defraud  the  *signer  of  [*383 
the  amount,  it  was  held  not  to  be  a  case  of  rob- 
bery within  this  Act,  for  the  note  was  of  no 
value  to  the  prosecutor  when  received  fror 
him.     2  Russ.  Cr.,  80,   81;    Rex  v.  Phipoe, 
Leach,  C.C..  673;  5  Carr.  &  P.,  602,  n.;  2  East 
P.  C.,  599. 

By  chapter  one,  part  four,  of  the  Revis 
Statutes  of  this  State,  the  stealing  of  personal 
property,  and  not  of  personal  goods  merely.as 
at  common  law,  is  declared  to  be  larceny.  2 
R.  S.,  679,  sec.  63,  p.  690,  sec.  1.  The  term 
"personal  property"  is  defined  in  the  same 
chapter,  and  declared  to  mean  "evidences  of 
rights  in  action,  and  all  written  instruments  by 
which  any  pecuniary  obligation,  or  any  right 
or  title  to  property  real  or  personal,  shall  be 
created,  acknowledged,  transferred,  increased, 
defeated,  discharged  or  diminished."  Id.,  7C 
sees.  33,  34. 

These  provisions  of  the  Revised  Statutes  are 
much  more  comprehensive  than  those  of  the  3d 
section  of  the  Act  of  Geo.  II.,  to  which  refer- 
ence has  been  made,  and  extend  to  the  stealing 
of  many  written  instruments  not  embraced  by 
the  latter.  The  3d  section  of  the  Act  of  Geo. 
II.,  was  confined  to  written  evidences  of  rights 
in  action,  or  rights  of  that  nature,  and  which 
in  this  respect, were  placed  on  the  same  footing 
with  the  money  they  were  meant  to  secure.  4 
Bl.  Com.,  234.  But  the  Revised  Statutes  go 
much  further,  for  they  make  it  larceny  to  steal 
any  written  instrument  by  which  "any  right 
or  title  to  property,  real  or  personal,  shall  be 
created,  acknowledged,  transferred,  increased, 
defeated,  discharged  or  diminished,"  as  well 
as  such  as  are  strictly  "evidences  of  rights  in 
action." 

The  Act  of  Geo.  II.,  not  only  made  it  lar- 
ceny to  steal  certain  written  securities,  but  also 
declared  what  should  be  taken  as  the  value  of 
the  securities  when  stolen,  which  was  "the 
money  due"  thereon,  or  secured  thereby,  and 
remaining  unsatisfied.  This,  too,  as  to  all  such 
written  instruments  as  are  made  the  subject  of 
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larceny  by  our  law,  is  provided  for  by  the  Re- 
vised Statutes,  for  "  if  the  property  stolen  con- 
sist of  any  bond,  covenant,  note,  bill  of  ex- 
change, draft,  order  or  receipt,  or  any  other 
evidence  of  debt,  or  of  any  public  security,  is- 
sued by  the  United  States  or  by  this  State,  or 
of  any  instrument  whereby  any  demand,  right 
384*J  *or  obligation  shall  be  created,  in- 
creased, released,  extinguished  or  diminished 
(except  such  as  are  specified  in  the  next  sec- 
tion)," (and  which  have  reference  to  lottery 
tickets),  "  the  money  due  thereon  or  secured 
thereby  and  remaining  unsatisfied,  or  which  in 
any  event  or  contingency  might  be  collected 
thereon, or  the  value  of  the  property  transferred 
or  affected  thereby,  as  the  case  may  be,  shall 
be  deemed  of  the  value  of  the  article  so  stolen." 
2  R.  S.,  679,  sec.  66.  The  original  note  of  the 
revisers  upon  this  section  was  in  these  words, 
"  1  R.  L.,  174,  much  extended  for  the  purpose 
of  reaching  every  valuable  private  instrument." 
3R.  S.,821. 

It,  perhaps,  admits  of  no  doubt  that  a  receipt 
for  the  payment  of  a  debt  or  demand  may  be 
the  subject  of  larceny  under  the  Revised  Stat- 
utes, although  it  clearly  would  not  be  under 
the  Act  of  Geo.  II. ;  but  to  make  it  such  an  in- 
strument it  must  have  been  duly  executed  and 
delivered  as  evidence  of  the  payment,  so  that 
at  the  time  when  stolen,  it  was  a  "valuable 
private  instrument."  No  writing  which  is  fic- 
titious, whatever  may  be  its  form,  or  which, 
although  genuine  in  signature,  has  not  been 
made  effective  by  being  issued  or  delivered  as 
a  valid  paper,  can  be  the  subject  of  larceny 
under  our  law.  It  must  be,  when  stolen,  an 
evidence  of  some  right  in  action,  or  an  instru- 
ment by  which  a  right  or  title  to  real  or  per- 
sonal property  was  in  some  manner  affected. 
Sec.  33,  supra.  Money  must  be  due  or  to  be- 
come due  thereon,  or  some  demand,  right  or 
obligation,  must  have  been  transferred  or  af- 
fected by  the  instrument  stolen.  Sec.  66, 
supra.  In  plain  words,  it  must  be  a  genuine 
and  effective  instrument  when  stolen,  or  the 
crime  of  larceny  cannot  be  committed.  It  was 
so  under  the  Act  of  Geo.  II.,  and  such  is  the 
true  meaning  of  the  Revised  Statutes. 

The  circumstances  under  which  this  paper 
was  obtained  by  the  prisoners  were  very  strong 
evidence  of  a  felonious  intent,  and  if  the  in- 
strument had  been  of  any  value  to  the  prosecu- 
tor, there  would  be  no  ground  for  interfering 
with  the  conviction.  But  when  taken,  the  re- 
ceipt was  not  effective  for  any  purpose,  being 
in  the  hands  of  the  prosecutor  utterly  worth- 
less; and  it  is  so  still,  not  being  now  of  the 
385*]  least  value  to  any  person  whatever.  *In 
principle,  therefore,  it  is  precisely  like  cases 
which  have  arisen  and  been  decided  under  the 
Act  of  Geo.  II. ,  and  it  must  be  disposed  of  in 
the  same  way.  A  written  instrument  is  not 
the  subject  of  larceny  simply  because  it  is  gen- 
uine in  signature,  and  has  the  form  of  a  valu- 
able obligation  or  security.  It  must  be  really 
valuable  as  a  security  or  as  evidence  of  right, 
which  it  never  can  be  unless  consummated  by 
a  complete  execution  and  delivery  of  the  in- 
strument, and  without  this  the  crime  cannot 
be  committed.  This  is  not  such  a  case,  and  the 
prisoner  should  not  have  been  found  guilty. 

We  were  referred,  on  the  argument,  to  cases 
decided  on  the  Act  of  7 and  8  Geo.  IV., ch.  29, 
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to  show  that  written  instruments,  in  the  form 
of  securities  or  evidences  of  debt,  althoxigh 
wholly  invalid,  are  by  that  act  made  the  sub- 
ject of  larceny.  It  is  unnecessary  to  enter  into 
that  question,  for  whatever  the  construction  of 
that  Act  may  be,  it  will  not  aid  us  in  determin- 
ing the  meaning  of  the  Revised  Statutes,  the 
terms  used  being  in  many  respects  dissimilar. 
We  think  the  Revised  Statutes  on  this  subject 
require  that  the  instrument  stolen  should  be 
valuable  in  the  sense  explained,  and  as  this  re- 
ceipt was  wholly  worthless,  the  prisoners 
should  have  been  acquitted. 
New  trial  ordered. 

Distinguished— 72  N.  Y.,  355 ;  91  N.  Y.,  18, 19. 
Cited  m-12  N.  Y.,  322 ;  31  Hun,  418  ;  12  Barb.,  469 ; 
4  Park.,  389 ;  75  Mo.,  175 ;  35  N.  J.  L.,  450. 


NICOLL  ET  AL. 
V. 

HIRAM  WALWORTH,  Assistant  Register  of 
the  Court  of  Chancery. 

Conveyance  of  a  Term  for  Tears  in  Trust — De- 
termination of  the  Trust—  Vesting  of  Remain- 
der— Ejectment— Parties — Revised  Statutes. 

M.  being  possessed  of  a  long  term  for  years  in  cer- 
tain premises.conveyed  them  to  a  trustee  to  receive 
the  rents  and  profits,  and  apply  them  to  the  support 
of  H.  C.,during  her  natural  life,  and  after  her  death , 
he  by  the  same  instrument  conveyed  the  premises 
to  M.  B.  M.,  her  heirs  and  assigns :  held,  that  the 
trust  ceased  at  the  death  of  H.  C.,  and  that  the  resi- 
due of  the  term  then  vested  in  possession  in  M. 
B.  M. 

Where  real  estate  is  by  a  valid  trust  devised  to  a 
trustee  for  a  particular  purpose,  the  legal  estate  is 
vested  in  him  as  long  as  the  execution  of  the  trust 
requires  it  and  no  longer,  and  it  then  vests  in  the 
person  beneficially  entitled  to  It. 

*Where  a  conveyance  of  lands  was  execut-  [*386 
ed  to  a  trustee  before  the  Revised  Statutes,  but 
was  unaccompanied  with  any  power  of  manage- 
ment on  the  part  of  the  trustee,  and  he  after  the  en- 
actment of  the  Revised  Statutes  brought  ejectment 
against  a  stranger ;  held,  that  the  legal  title  was  in 
the  person  beneficially  interested,  and  that  the 
plaintiff  could  not  recover. 

Citations-1  R.  8.,  727,  sec.  47 :  728.  sec.  55,  sub.  3. 
sees.  61, 62 :  Crui.,  Dig.,  tit.  12,  Trust.,  ch.  1,  sees.  12, 
15 :  1  Barn.  &  C.,  336 ;  4  Ad.  &  Ell.,  582 ;  7  Paige,  521 ; 
5  East,  162 ;  Laws  1830,  ch.  320,  sec.  10 ;  2  Mees.  & 
W.,  129 ;  1  B.  &  Aid..  530 ;  4  Kent,  Com.,  5th  ed.  n. 
a ;  1  Ad.  &  Ell.,  636 ;  2  Saund.,  11,  n.  17 ;  21  Wend., 
147. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  suit  in  the  court  below  was 
ejectment  by  the  defendant  in  error  to  recover 
the  possession  of  a  lot  of  ground  at  the  corner 
of  West  Broadway  and  Pearl  St. ,  in  the  City 
of  N.  Y.  The  trial  took  place  February  5, 1842. 
Thomas  Marston  being  possessed,  as  lessee,  of 
a  term  of  fifty  years  in  the  premises  in  ques- 
tion, subject  to  an  annual  rent  of  $275,  Febru- 
ary 26,  1811, executed  under  his  hand  and  seal, 
an  instrument  by  which,  as  therein  stated,  "for 
considerations  me  moving,"  he  granted  and 
confirmed  the  premises  in  question  unto  Fran- 
cis B.  Winthrop,  "free  from  all  ground  rent 
that  is  now  due  or  that  may  hereafter  become 
due  upon  said  premises  during  said  term  for 
which  I  hold  the  same  ;  to  receive  the  rents, 
issues  and  profits  thereof,  to  be  applied  by  him 
for  the  support  and  maintenance  of  Mrs.  Han- 
nah Currie,  for  and  during  her  natural  life, 
upon  the  express  condition  that  the  same  shall 
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not  be  sold  during  the  natural  life  of  the  said 
Hannah  Currie,  but  shall  be  held  for  the  pur- 
poses aforesaid  ;  and,  after  the  death  of  the 
said  Hannah  Currie,  I  give,  grant  and  convey" 
the  said  premises  "to  my  natural  daughter, 
Mary  Burns  Marston,  her  heirs  and  assigns." 
The  deed  also  conveyed  certain  personal  prop- 
erty to  Mrs.  Currie  and  to  Mary  B.  Marston, 
and  was  executed  in  the  presence  of  two  wit- 
nesses. In  March,  1814,  Mrs.  Currie  and  Mary 
B.  Marston, then  an  infant,  by  her  next  friend, 
filed  a  bill  in  chancery  against  Francis  B.  Win- 
throp and  several  other  persons,  setting  forth 
that  Thomas  Marston  died  in  January,  1814, 
having  made  a  last  will  and  testament,  of 
which  Francis  B.  Winthrop  was  the  executor, 
and  had  taken  upon  himself  the  execution  of 
the  will,  but  that  he  refused  to  take  upon  him- 
self or  to  execute  the  trust  contained  in  the  in- 
strument of  February  26,  1811.  The  bill  al- 
leged that  the  instrument  was  made  upon  a 
387*]valid  consideration, *arising  out  of  serv- 
ices performed  for  him  by  Mrs.  Currie,  and  of 
his  relationship  to  Mary  B.  Marston,  his  nat- 
ural daughter,  and  prayed  that  Winthrop  might 
be  decreed  definitively  to  accept  or  to  decline 
the  trust,  and  in  the  latter  event  that  it  might 
be  executed  by  one  of  the  officers  of  the  court; 
that  the  conveyance  of  February  26,  1811, 
might  be  confirmed  and  declared  valid,  and  a 
construction  be  given  to  it;  and  that  Winthrop, 
or  the  other  defendants  who  were  devisees  and 
legatees  of  Thomas  Marston,  might  be  ordered 
to  keep  down  the  ground  rent  upon  the  prem- 
ises,and  for  general  relief.  The  plaintiffs  gave 
in  evidence  the  defendant's  answer,  and  the 
enrollment  of  the  decree  in  the  cause,  entered 
January  16, 1815.  By  this  decree  Winthrop  was 
directed,  among  other  things,  to  convey  to  the 
Assistant  Register  all  his  rights  and  interest  in 
the  premises  "to  be  held  by  the  said  Assistant 
Register  and  his  successors  in  office,  to  the 
uses  and  upon  the  trusts  contained  in  the  deed 
of  February  26th,  1811."  The  plaintiffs  also 
gave  in  evidence  a  conveyance  executed  by 
Francis  B.  Winthrop  as  executor  of  the  last 
will  and  testament  of  Thomas  Marston,  de- 
ceased, to  Isaac  L.  Kip,  Assistant  Register  of 
the  Court  of  Chancery,  dated  March  3,  1815, 
which  recited  the  deed  of  February  26,  1811, 
and  the  proceedings  and  decree  in  chancery, 
and  proceeded  to  assign,  demise,  release  and 
quitclaim  to  Kip,  as  Assistant  Register,  and  to 
his  successors  in  office,  all  the  right,  title  and 
interest  of  Winthrop  of,  in  and  to  the  premi- 
ses; to  have  and  to  hold,  to  him  and  his  suc- 
cessors in  office.to  the  uses, and  upon  the  trusts 
declared  in  and  by  the  said  deed  of  February 
26,  1811. 

It  was  then  proved  that  Hannah  Currie  died 
before  the  commencement  of  this  suit;  that  the 
plaintiff  was  Assistant  Register  of  the  Court  of 
Chancery,  and  that  the  defendants  were  in  pos- 
session, and  the  plaintiff  rested.  The  defend- 
ants' counsel  requested  the  court  to  charge 
that  the  deed  of  Marston  to  Winthrop  vested 
in  Mary  B.  Marston  an  estate  in  remainder  in 
the  premises  for  the  residue  of  the  term, which 
estate  vested  in  possession  upon  the  death  of 
Hannah  Currie;  and  that  title  out  of  the  plaint- 
iff being  thus  shown,  the  defendants  were  en- 
388*]  titled  to  a  verdict.  *The  court  declined 
so  to  charge,  but,  on  the  contrary,  instructed 
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the  jury  that  the  plaintiff  was  entitled  to  re- 
cover. The  defendants'  counsel  excepted.and 
the  plaintiff  had  a  verdict  and  judgment  for 
the  unexpired  term.  The  defendants  brought 
error  here. 

Mr.  S.  Stevens,  for  plaintiffs  in  error, 
maintained  that  the  deed  from  Marston  to  Win- 
throp conveyed  to  the  latter  only  an  estate  for 
the  life  of  Hannah  Currie,  in  trust  for  her  ; 
and  that  the  limitation  in  remainder,  after  her 
death,  was  directly  and  immediately  to  Mary 
B.  Marston,  in  fee, without  the  intervention  of 
any  trust;  or  if  there  were  any  doubt  as  to  that 
proposition,  that  the  trust  in  Winthrop,  after 
the  death  of  Mrs.  Currie, was  merely  nominal, 
and  Mary  B.  Marston  by  force  of  the  statute, 

1  R.  S.,  727,  sec.  47,  should  be  deemed  to  have 
a  legal  estate  in  the  premises. 

Mr.  C.  P.  Kirkland,  for  defendant  in  er- 
ror. 

By  the  Court,  Jewett,  J.  The  first  inquiry 
is,  what  estate  passed  to  Winthrop  by  the  deed 
from  Marston.  To  the  extent  of  authorizing 
Wiuthrop  to  receive  the  rents,  issues  and  prof- 
its to  be  applied  by  him  for  the  support  of 
Hannah  Currie  for  and  during  her  natural  life, 
it  was  a  trust  recognized  by  the  common  law, 
and  was,  moreover,  within  the  provisions  of  1 
R.  S.,  728,  sec.  55,  sub.  3,  as  amended  by  the 
Act  of  1830,  ch.  320,  sec.  10.  Qott  v.  Cook,  7 
Paige,  521;  Crui.  Dig.,  tit.  12,  Trust,  ch.  1, 
sees.  12,  15.  Being  an  active  trust,  it  vested 
the  entire  legal  estate  in  the  trustee  determina- 
ble  by  the  expiration  of  the  term,  or  the  death 
of  Mrs.  Currie,  whichever  should  first  happen. 
The  rule  at  common  law,  as  well  as  by  the 
statute,  is  that  the  trustee  takes  that  quantity 
of  interest  only  which  the  purposes  of  the  trust 
require,  and  the  instrument  creating  it  per- 
mits. The  legal  estate  is  in  the  trustee  so 
long  as  the  execution  of  the  trust  requires  it, 
and  no  longer,  and  then  it  vests  in  the  per- 
son beneficially  entitled.  1  R.  S.,  728,  sees. 
61,  62;  Doe  v.  Nicholls,  1  Barn.  &  C.,336;  Doe 
v.Edlin,  4  *Adol.  &  Ell.,  582;  Doe  [*389 
v.  Simpson,  5  East,  162;  Doe  v.  Needs,  2  Mees. 
<fc  W.,  129;  Doe  v.  Timim,  1  Barn.  &  Aid., 
530;  4  Kent,  Com.,  310,  5th  ed.,  n.  a;  Doe  v. 
Ewart,  7  Adol.  &E11.,  636;  Jeffersonv. Morton, 

2  Saund.,  11,  n.  17.  Irrespective  of  the  decree 
and  of  the  deed  of  Winthrop  to  the  assistant 
register,  the  death  of  Mrs.  Currie,  by  the  terms 
of  the  deed  of  Marston  to  Winthrop,  put  an 
end  to  the  trust  and  the  estate  of  the  trustee, 
and  thereupon  the  remainder  of  the  term  vest- 
ed in  Mary  B.  Marston  in  fee.     Bayley,  /.,  in 
the  case  of  Doe  v.  Nicholls,  above  referred  to, 
in  delivering  his  judgment  said:  "  It  may  be 
laid  down  as  a  general  rule,  that  where  an  es- 
tate is  devised  to  trustees  for  particular  pur- 
poses, the  legal  estate  is  vested  in  them  as  long 
as  the  execution  of  the  trust  requires  it,  and 
no  longer,  and  therefore,  as  soon  as  the  trusts 
are  satisfied,  it  will  vest  in  the  person  benefi- 
cially entitled  to  it;  "  andHolroyd,  J.,  said,  in 
the  same  case,  that  "  A  trust  estate  is  not  to 
continue  beyond  the  period  required  for  the 
purposes  of  the  trust."    Ld.  Denman,  Ch.  J., 
in  Doe  v.  Edlin,  in  reference  to  the  doctrine 
laid  down  by  Bayley,  J.,  and  Holroyd,  J.,  and 
above  referred  to,  says:  "If  the  rules  above 
mentioned,  as  laid  down  by  these  judges,  be 
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confined  so  as  to  say  that  the  trustees  original- 
ly take  only  that  quantity  of  interest  which 
the  purposes  of  the  trust  require  as  far  as  is 
expressed  by  the  words  used  in  the  instrument 
itself,  or  by  the  apparent  intention  of  the 
maker  of  the  instrument  consistent  with  the 
language  of  it;  then  I  admit  the  rule  to  be  cor- 
rect. But  if  it  is  meant  to  apply  to  all  cases  in 
general  where  the  trusts  are  no  longer  capable 
of  being  carried  into  effect,  but  the  instrument, 
by  the  legal  construction  of  it,  already  gave  an 
estate  which  might  continue  for  a  longer  pe- 
riod than  that  during  which  the  objects  of  the 
trust  had  an  actual  existence,  then  that,  in  my 
mind,  will  admit  of  a  different  consideration. 
I  admit  that,  for  a  great  number  of  years  past, 
the  courts  have  held  that  trustees  take  that 
quantity  of  interest  which  the  purposes  of  the 
trust  require;  and  the  question  is,  not  whether 
the  maker  of  the  instrument  has  used  words  of 
limitation  or  expressions  adequate  to  convey 
39O*]  an  *estate  of  inheritance,  but  whether 
the  exigencies  of  the  trust  require  a  fee,"  or 
can  be  satisfied  by  a  less  estate. 

In  the  case  under  consideration,  there  is  but 
a  single  trust  created  by  the  deed  from  Mars- 
ton  to  Winthrop  in  reference  to  the  term 
granted  to  him,  namely:  to  receive  the  rents, 
issues  and  profits  thereof,  and  apply  them  for 
the  support  and  maintenance  of  Mrs.  Currie 
for  and  during  her  natural  life,  upon  the  ex- 
press condition  that  the  same  should  not  be 
sold  during  her  natural  life,  but  should  be 
held  for  the  said  purpose.  The  words  used  do 
not  necessarily  carry  an  estate  to  him  for  the 
full  period  of  the  term,  although  they  might 
have  that  effect,  depending  on  the  continuance 
of  the  life  of  Mrs.  Currie  to  the  termination 
of  the  lease.  The  further  grant  to  Mary  B. 
Marston,  immediately  upon  the  death  of  Mrs. 
Currie,  clearly  evinces  an  intention  that  the 
trustee  should  not  take  an  estate  in  the  term  in 
any  event  beyond  the  life  of  Mrs.  C. ,  and  such 
I  think  was  his  estate,  and  that  it  ceased  on  the 
death  of  Mrs.  C.,  she  having  died  before  the 
expiration  of  the  term. 

It  is,  however,  supposed  that  the  deed  from 
Winthrop  to  Kip  carried  the  entire  estate  in 
the  term  to  him  and  his  successors  in  office,  al- 
though the  death  of  Mrs.  Currie  intervened, 
and  that  the  trust  is  not  executed  or  satisfied 
until  he  conveys  to  Mary  B.  Marston  and, 
therefore,  it  is  said  that  the  plaintiff  having  the 
legal  estate  was  entitled  to  recover.  If  it  were 
conceded  that  the  court  of  chancery  had  the 
power,  it  may  be  seen  from  the  decree,  that  -it 
has  not  exercised  it,  to  alter,  change  or  enlarge 
the  trust  conferred  on  Winthrop.  It  has  mere- 
ly transferred  it  as  created  by  Marston  to  be 
executed  by  one  of  its  officers.  In  reference  to 
this,  the  decree  is,  that  Winthrop  "  do  execute 
and  deliver  to  the  said  Assistant  Register  some 
proper  release  and  assignment  of  all  his  right 
and  interest  in  the  said  house  and  lot  of 
ground,  to  be  prepared  under  the  direction  of 
one  of  the  masters  of  this  court,  to  be  held  by  the 
said  Assistant  Register  and  his  successors  in  of- 
fice, to  the  uses  and  upon  the  trusts  contained 
in  the  said  deed  executed  by  the  said  Thom- 
as Marston,  bearing  date  the  26th  day  of  Feb- 
ruary, 1811."  This  is  all  which,  as  appears  by 
the  decree,  was  adjudged  by  the  court  in  ref- 
39 1*]  erence*  to  the  term  granted  or  assigned, 
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further  than  to  confirm  the  instrument  as  a 
valid  instrument  to  pass  such  esiate  to  Win- 
throp and  Mary  B.  Marston  respectively,  as  it 
purported  to  have  done.  Nor  is  there  anything 
in  the  deed,  from  Winthrop  to  Kip,  which  at- 
tempts to  enlarge  the  trust  in  him  and  his  suc- 
cessors in  office,  so  as  to  make  it  necessary,  in 
the  execution  of  the  trust,  for  him  or  his  suc- 
cessors to  convey  to  Mary  B.  Marston  on  the 
death  of  Mrs.  Currie, in  the  event  it  should  hap- 
pen before  the  termination  of  the  term  grant- 
ed. It  merely  conveys  to  Kip  and  his  succes- 
sors in  office  "All  his  right,  title,  interest, of, 
in  and  to  the  said  dwelling-house  and  lot  of 
ground  with  the  appurtenances,  to  have  and 
to  hold  to  the  said  party  of  the  second  part  and 
his  successors  in  office  to  the  uses  and  upon 
the  trust  declared  in  and  by  the  said  deed  poll . " 
It  is  true  that  in  the  deed  from  Winthrop  to 
Kip  there  is  a  recital  that  by  a  certain  instru- 
ment or  deed  poll  bearing  date  February  26, 
1811,  Marston  granted  and  confirmed  the  prem- 
ises in  question  to  Winthrop  for  the  remain- 
der of  the  term  for  which  Marston  held  the 
same  in  trust,  to  receive  and  apply  the  rents 
and  profits  thereof  to  the  support  and  mainte- 
nance of  Hannah  Currie  during  her  natural 
life,  and  after  her  decease  to  convey  the  said 
house  and  lot  to  his  natural  daughter,  the  said 
Mary  Burns  Marston."  But  it  cannot,  in  the 
least  affect  the  decree  or  deed. 

But  if  this  view  of  the  question  should  be 
incorrect,  it  cannot  be  doubted  but  that  upon 
the  death  of  Mrs.  Currie,  if  any  trust  remained, 
it  ceased  to  be  active,  and  therefore  it  became 
executed  by  virtue  of  the  statute,  and  the  legal 
estate  vested  in  MaryB.  Marston.  1  R.  S.,  727, 
sec.  47;  Welch  v.  Allen,  21  Wend.,  147. 

The  court  below  erred,  as  I  think,  in  its 
charge  to  the  jury. 

Judgment  reversed. 

Distinguished— 79  N.  Y.,  318;  35  Am.  Rep.,  521. 

Cited  in-3  Keyes.  556 :  4  Abb.  App.  Dee.,  473 ;  3 
Trans.  App.,  45;  10  Hun,  339,  340;  41  Mich.,  567 ;  2  N. 
W.  Hep.,  822. 
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THE  TRITON  INSURANCE  COMPANY. 

Pleading  —  Proof  of  Incorporation  —  Evidence  — 
Suit  by  Insurance  Company  on  a  Bond. 

Where  the  plaintiffs  claimed  to  be  a  corporation 
pursuant  to  an  Act  incorporating1  all  such  persons 
as  should  thereafter  become  stockholders  and  ap- 
pointing commissioners  to  receive  subscriptions  to 
the  stock,  and  it  appeared  that  all  the  stock  had  been 
taken,  that  directors  and  officers  had  been  chosen, 
and  a  deposition  to  the  effect  that  the  capital  stock 
had  been  paid  in  had  been  filed  pursuant  to  the  Act, 
and  the  Company  had  actually  commenced  business; 
held,  that  the  defendant  was  not  entitled  upon  the 
issue  of  nul  tiel  corporation  to  show  an  irregularity 
in  the  manner  of  obtaining  subscriptions,  as  that  the 
commissioners  had  not  met  and  that  the  subscribers 
did  not  pay  down  the  amount  required  by  the  Act. 

In  such  a  case  it  is  enough  for  the  plaintiffs  to 
prove  the  charter  and  the  user  under  it. 

Where  an  insurance  company  sues  upon  a  bond 
and  there  is  no  proof  of  the  consideration  upon 
which  it  was  given,  it  will  not  be  held  to  be  illegal, 


NOTE.— Corporation*—  Proof  of  incorporation. 

The  production  of  an  exemplified  copy  of  its  charter 
by  a  corporation,  with  proof  of  user,  is  sufficient 
evidence  of  incorporation.  See  Utica  Ins.  Co.  v.  Til- 
man,  1  Wend.,  555,  note. 
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but  will  be  deemed  to  bave  been  taken  as  an  invest- 
ment of  its  funds,  or  upon  some  other  legitimate 
transaction. 

Upon  the  question  whether  a  corporation  was 
properly  organized,  its  own  books  are  competent 
evidence  in  Its  favor. 

Citations— Laws  1838,  p.  110,  sees.  2,  3,  8, 11, 13 ;  1 
Wend.,  555 ;  10  Wend.,  366 ;  15  Wend.,  314. 

TERROR  to  N.  Y.  Superior  Court.  The  Triton 
Jj  Insurance  Company  sued  McFarlan  in  the 
•court  below,  and  declared  on  a  bond  executed 
by  the  defendant  to  the  plaintiffs  November  9, 
1838,  in  the  penal  sum  of  $7,000,  conditioned 
to  pay  $3,500  in  one  year,  with  interest  at  six 
per  cent.,  payable  semi-annually  on  the  first 
days  of  January  and  July.  The  defendant 
pleaded  :  1.  Non  estfactum  ;  2.  Nul  tiel  corpo- 
ration ;  and  3.  That  the  plaintiffs  bring  this 
action  pretending  and  claiming  to  be  a  corpo- 
ration aggregate  by  virtue  of  the  Act  to  incor- 
porate the  Company,  passed  April  4,  1838,  to 
be  composed  of  the  subscribers  to  the  said 
Company,  which  subscribers  were  not  in  being 
at  the  time  of  passing  the  Act,  but  were  to  be 
composed  of  such  persons  only  as  might  there- 
after subscribe  thereto  according  to  the  pro- 
visions of  the  Act  ;  that  subscriptions  to  the 
•capital  stock  authorized  to  be  created  by  the 
Act  were  not  taken  according  to  the  provisions 
of  the  Act,  so  as  to  entitle  the  persons  pretend- 
ing to  be  subscribers  to  the  Company,  and  their 
successors  and  assigns,  to  compose  the  said 
Company  ;  wherefore  there  was  not  any  person 
393*]  authorized  or  lawfully  competent  *to 
take  the  bond  in  question  ;  nor  was  there  any 
such  person  at  the  commencement  of  this  suit 
capable  of  instituting  and  prosecuting  the 
same  ;  but  that  certain  persons  using  the  name 
and  title  of  the  Corporation  authorized  to  be 
created  in  and  by  the  Act  of  the  Legislature  did 
unjustly  and  illegally  arrogate  to  themselves  to 
compose  said  Corporation,  without  the  capital 
stock  thereof  having  been  taken  according  to 
the  Act,  or  other  lawful  warrant  whatsoever  ; 
and  so  the  defendant  says  that  the  bond  was 
and  is  void  ;  concluding  with  a  verification. 

Replication  to  the  second  plea,  that  in  pur- 
suance of  the  Act,  etc. ,  stock  to  the  amount  of 
$250,000  was  subscribed  for  and  taken  by 
divers  persons  in  said  Company  ;  and  that 
thereby,  and  by  virtue  of  the  Act,  and  the  user 
thereof,  the  plaintiffs  became,  and  were  at  the 
time  of  the  commencement  of  this  suit  and 
still  are  a  body  politic  and  corporate,  and  as 
such  entitled  to  commence  and  prosecute  this 
suit ;  concluding  with  a  verification.  The  de- 
fendant rejoined,  taking  issue  on  this  replica- 
tion, and  concluded  to  the  country. 

To  the  third  plea  of  the  defendant  there  were 
four  replications  ;  two  of  which  were  by  way 
of  estoppel;  but  1  he  ground  on  which  this  court 
proceeded  renders  it  unnecessary  to  set  out  the 
replications. 

The  defendant  demurred  separately  to  each 
of  the  four  replications  to  the  third  plea  ;  the 
plaintiffs  joined  in  demurrer ;  and  the  court 
below  rendered  judgment  for  the  plaintiffs  on 
all  the  demurrers. 

On  the  trial  of  the  issues  of  fact,  the  bond, 
dated  November  9,  1838,  was  proved  and  read 
in  evidence.  There  was  an  indorsement  of  in- 
terest, $122.50,  to  June  9,  1839,  made  by  the 
secretary  of  the  Company  July  31,  1839.  The 
charter  was  granted  April  4,  1838,  incorporat- 
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ing  such  persons  as  should  thereafter  be  stock- 
holders. The  capital  stock  was  to  be  $250,000, 
in  shares  of  $50  each.  Stat,  1838,  p.  110.  It 
appeared  that  there  was  an  attempt  to  get  the 
Company  in  motion  in  July,  1838  ;  but  it  failed 
because  the  capital  stock  had  not  then  been 
fully  taken.  Evidence  was  given  tending  to 
show  that  the  whole  amount  of  the  stock  had 
been  taken  before  *November  8,  1838.  [*394 
On  that  day  there  was  an  election  of  twenty- 
five  directors.  The  directors  met  on  the  same 
day  and  appointed  a  president,  vice-president 
and  secretary  ;  and  the  president  and  acting 
secretary  made  and  filed  the  deposition  re- 
quired by  the  13th  section  of  the  Act  of  incor- 
poration, that  the  whole  of  the  capital  stock 
had  been  paid  in,  or  secured  to  be  paid,  ac- 
cording to  the  provisions  of  the  Act.  The 
Company  thereupon  commenced  the  business 
for  which  it  was  created,  and  continued  such 
business  for  about  two  years. 

It  does  not  appear  from  the  books  of  the 
Company  that  the  defendant  was  a  subscriber 
for  any  of  the  stock  ;  but,  November  21,  1838, 
110  shares  held  by  Joseph  B.  Nones  as  trustee 
were  transferred  to  the  defendant ;  and  the 
defendant  transferred  that  stock  on  the  books 
of  the  Company  in  two  parcels  to  different  in- 
dividuals in  January  following.  The  defend- 
ant as  trustee  also  transferred  on  the  books  of 
the  Company  to  different  individuals,  and  at 
ten  different  times,  several  parcels  of  stock, 
amounting  in  all  to  1339  shares.  The  first  of 
these  transfers  was  made  November  13,  1838  ; 
and  the  last  September  7.  1839.  He  also  trans- 
ferred 186  shares  individually  from  January  8, 
1839,  to  the  8th  of  October  following.  Except 
tne  110  shares  above  mentioned,  and  the  70 
shares  after  mentioned,  the  books  do  not  show 
how  the  defendant  obtained  the  stock  he  helc 
either  as  trustee  or  individually. 

November  30,  1838,  J.  B.  Nones,  trustee, 
transferred  to  the  defendant  individually  70 
shares  of  the  stock,  of  the  value  at  par  of 
$3,500.  The  defendant  insisted  that  the  bond 
in  question,  and  also  a  mortgage  for  the  same 
amount  were  given  to  the  Company  in  pay- 
ment for  these  70  shares  of  stock  ;  but  whether 
such  was  the  fact  the  witness  did  not  know. 
July  12,  1839,  a  dividend  of  four  per  cent,  was 
declared  by  the  Company.  The  defendant  re- 
ceived a  dividend  of  $174  on  eighty- seven 
shares  held  by  him  as  trustee  ;  also  a  dividend 
of  $140  on  seventy  shares  which  stood  in  his 
own  name  individually  ;  and  he  also  received  a 
dividend  of  $100  on  fifty  shares  standing  in  the 
name  of  Peter  S.  Ten  Broeck,  to  whom  the 
defendant  had  previously  transferred  fifty 
*shares.  These  dividends  were  paid  to  [*395 
the  defendant  July  31,  1839  ;  and  at  that  time 
he  paid  the  interest  on  his  bond  and  mortgage 
to  the  Company. 

August  13,  1839,  the  plaintiffs  insured  Cha- 
pin,  Waterman  &  Folger  $5,000  on  the 
schooner  Harriet  ;  and  a  total  loss  followed. 
September  30,  1840,  the  Company  settled  the 
loss  with  Chapin  &  Co.,  by  assigning  to  them 
the  bond  in  question,  and  the  accompanying 
mortgage  of  the  defendant.  The  defendant  ob- 
jected to  receiving  this  evidence.  He  also  made 
several  objections  to  the  books  of  the  Company 
as  evidence.  In  all  of  those  points  he  was 
overruled  ;  and  he  excepted. 
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The  defendant  offered  to  prove,  in  support 
of  the  second  issue,  that  subscriptions  to  the 
capital  stock  of  the  Company  were  not  taken  in 
accordance  with  the  provisions  of  the  Act  ;  that 
the  commissioners  named  in  the  Act  never  all 
met  together  ;  and  that  no  allotment  of  the 
•stock  was  ever  made  by  the  commissioners  ; 
that  allotments  of  stock  were  made  by  a  part  of 
the  commissioners,  less  in  number  than  a  ma- 
jority ;  that  no  money  was  paid  to  the  com- 
missioners by  the  subscribers  ;  but  that  the 
commissioners  gave  credit;  and  that  there  were 
other  irregularities  in  relation  to  the  subscrip- 
tions for  stock.  The  evidence  was  rejected,  and 
the  defendant  excepted. 

The  defendant  asked  the  judge  to  instruct 
the  jury  to  render  a  verdict  for  the  defendant 
on  the  second  issue,  on  the  ground  that  the  evi- 
dence did  not  sustain  the  issue  for  the  plaint- 
iffs ;  that  there  was  no  evidence  that  the  com- 
missioners to  receive  subscriptions  ever  met 
together,  or  acted  at  all  in  reference  to  their 
duties  under  the  Act ;  and  further,  that  there 
was  no  evidence  of  subscriptions  to  the  capital 
stock,  or  of  the  payment  of  any  money  at  the 
time  of  subscribing.  The  judge  refused  so  to 
instruct  the  jury  ;  and  the  defendant  excepted. 
The  judge  submitted  the  cause  to  the  jury, 
who  found  a  verdict  for  the  plaintiffs,  on  which 
judgment  was  rendered.  The  defendant  brings 
error. 

396*  j     *Mr.  E.  Sandford,  for  plaintiffs  in 
error. 

Mr.  C.  P.  Kirkland,  for  defendant  in  er- 


By  the  Court,  Bronson,  Ch.  J.  Before  ex- 
amining the  pleadings,  it  may  be  well  to  no- 
tice the  facts  of  the  case  as  they  appeared  on 
the  trial,  and  the  legal  consequences  result- 
ing from  those  facts.  We  shall  then  be  better 
prepared  to  appreciate  the  merits  of  the  plead- 
ings. 

By  the  Act  incorporating  the  Company,  all 
such  persons  as  should  thereafter  be  stock- 
holders were  declared  to  be  a  body  corporate. 
The  capital  stock  was  to  be  $250,000,  divided 
into  shares  of  $50  each.  Nine  commissioners 
were  named  to  receive  subscriptions  to  the 
capital  stock;  who  were  to  open  books  for  that 
purpose,  giving  notice  of  the  time  and  place; 
and  $2.50  on  each  share  was  to  be  paid  to  the 
commissioners  at  the  time  of  subscribing.  Stat. 
1838,  p.  110,  sees.  2,  3,  8.  There  was  no  ex- 
press provision  for  an  allotment  or  distribution 
of  stock,  should  there  be  an  excess  of  sub- 
scriptions. The  Company  was  not  to  com- 
mence business  until  the  whole  of  the  capital 
stock  had  been  paid  in,  or  secured  to  be  paid, 
according  to  the  Act,  and  a  deposition  of  that 
fact  had  been  made  by  the  president  and  sec- 
retary, and  filed  in  the  office  of  the  clerk  of  the 
City  and  County  of  K  Y.  Sees.  11, 13.  There 
was  no  occasion  for  a  distribution  or  allotment 
of  the  stock  among  the  subscribers;  for  it  is 
quite  evident  that  there  was  no  excess  of  sub- 
scriptions beyond  the  capital.  The  great  diffi- 
culty was  in  getting  the  whole  of  the  stock 
subscribed.  The  first  effort  for  that  purpose, 
which  was  made  in  July,  1838,  failed;  and  it 
was  not  until  November  following  that  the 
capital  was  all  taken.  It  is  a  matter  of  doubt 
upon  the  evidence,  whether  the  commissioners 
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for  receiving  subscriptions  proceeded  in  the 
particular  manner  pointed  out  by  the  charter. 
But  as  the  defendant  offered  to  prove  that  they 
did  not  so  proceed,  that  fact  must  be  consid- 
ered as  established  for  all  the  purposes  of  this 
case.  But  there  was  evidence  that  the  whole 
of  the  stock  was  taken  before  the  Company- 
was  organized.  *Directors  were  then  [*397 
chosen,  and  officers  appointed  as  the  Act  di- 
rects; and  the  proof  prescribed  by  the  charter, 
sec.  13,  that  the  Company  was  in  a  condition 
to  commence  business  was  duly  made,  and 
filed.  The  Company  thereupon  commenced 
its  appropriate  business,  and  continued  it  for 
about  two  years;  and  while  so  acting,  the  de- 
fendant gave  the  bond  in  question.  Upon  such 
proof,  there  could  be  no  doubt  but  that  the 
plaintiffs  were  a  Corporation,  so  far  as  third 
persons  are  concerned.  It  would  have  been 
enough  for  the  plaintiffs  to  show  the  charter, 
and  the  user  under  it.  Ins.  Co.  v.  Tilman,  1 
Wend.,  555;  Fire  Department  v.  Kip,  10  Id., 
266;  U.  8.  Bank  v.  Stearns,  15  Id.,  314.  Going 
further,  and  showing  that  the  defendant  was 
himself  one  of  the  stockholders,  and  had  re- 
ceived a  dividend  as  such,  could  do  no  hurt, 
if  it  did  no  good. 

It  is  unnecessary  to  inquire  what  may  be  the 
rights  of  the  people  in  relation  to  this  Corpo- 
ration; or  as  against  the  individuals  who  were 
concerned  in  getting  it  up,  and  setting  it  in 
motion.  The  defendant  does  not  represent  the 
sovereign  power,  and  has  nothing  to  do  with 
the  question  whether  the  Company  should  be 
dissolved.  So  long  as  the  State  does  not  inter- 
fere, the  Company  may  sue,  or  do  any  other 
lawful  act,  whatever  sins  may  have  been  com- 
mitted in  bringing  the  body  into  existence. 

In  this  view  of  the  case,  it  is  not  necessary 
to  consider  the  evidence  which  was  given  on 
the  trial  for  the  purpose  of  concluding  the  de- 
fendant by  an  estoppel  in  pais  from  denying 
the  corporate  existence  of  the  plaintiffs.  Nor 
need  the  arguments  at  the  bar  on  that  question 
be  noticed.  It  is  enough  that  the  plaintiffs  gave 
the  usual  proof  that  they  were  a  Corporation; 
and  nothing  was  either  proved,  or  offered  to  be 
proved,  which  could  amount  to  an  answer  to 
that  evidence. 

On  the  merits,  nothing  like  a  defense,  either 
legal  or  equitable,  was  made  out.  For  aught 
that  appears,  the  bond  and  mortgage  may  have 
been  given  for  borrowed  money;  and  taken  by 
the  Company  as  an  investment  of  its  funds. 
But  had  it  been  proved  that  the  securities  were 
given  for  the  seventy  shares  of  stock  which 
Nones  transferred  to  the  defendant,  it  would 
have  furnished  no  reason  why  the  defendant 
should  not  *pay.  There  is  no  evidence  [*398 
that  he  was  defrauded,  either  by  Nones  or  the 
plaintiffs.  Indeed,  there  was  not  a  shadow  of 
defense, unless  some  advantage  had  been  gained 
in  preparing  the  pleadings.  This  leads  to  the 
consideration  of  that  question. 

The  second  plea  was  nul  tiel  corporation,  and 
nothing  else.  And  although  the  replication  to 
that  plea,  and  the  rejoinder  which  followed, 
say  something  about  subscriptions  for  stock, 
the  point  of  the  issue  was,  corporation  or  no 
corporation.  We  have  already  seen  that  the 
plaintiffs  proved  themselves  a  Corporation; 
and  they  were,  consequently,  entitled  to  a  ver- 
dict on  that  issue.  Their  right  to  a  verdict  on 
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the  issue  made  by  the  plea  of  non  est  factum 
has  not  been  questioned. 

The  third  plea  is  bad  in  substance.  The 
point  of  the  plea  is,  that  the  subscriptions  to 
the  capital  stock  of  the  Company  were  not 
taken  according  to  the  provisions  of  the  Act. 
From  that  fact  the  pleader  goes  on  to  draw  the 
inference,  that  there  was  no  person  competent 
to  take  the  bond,  or  to  sue;  and  finally,  that 
the  bond  is  void.  But  these  are  only  matters 
of  argument  and  inference.  The  only  fact 
direcily  alleged  in  the  plea,  so  that  an  issue 
could  be  taken  upon  it,  is  the  one  which  has 
been  mentioned.  Now,  if  it  be  true  that  the 
subscriptions  were  not  taken  according  to  the 
provisions  of  the  charter,  that  fact  does  not 
disprove  the  existence  of  the  Corporation,  nor 
does  it  prove  that  the  bond  is  void.  Although 
the  subscriptions  were  not  properly  taken,  we 
have  already  seen  that  there  was  a  good  Cor- 
poration, so  far  as  third  persons  are  concerned. 
And  if  there  was  a  Corporation,  there  is  no 
question  but  that  the  bond  was  well  taken, 
and  the  suit  properly  brought.  Had  subscrip- 
tions regularly  taken  been  essential  to  the  ex- 
istence of  the  corporation,  the  plea  would  have 
contained  a  good  argument  against  the  capac- 
ity of  the  plaintiffs  to  take  the  bond,  or  to 
bring  this  suit.  But  as  the  corporation  may 
exist  without  subscriptions  regularly  taken, the 
plea  falls  far  short  of  a  good  argument  against 
the  action. 

As  the  plea  is  bad,  we  need  not  examine  the 
several  replications  to  the  plea.  Whether  the 
399*J  replications  were  good  or  not,  judg- 
ment was  properly  given  against  the  party  who 
committed  the  first  fault  in  pleading. 

The  books  of  the  Corporation,  in  connection 
with  other  evidence,  were  properly  received 
for  the  purpose  of  showing  how  the  Company 
was  organized,  and  that  it  acted  under  the 
charter.  And  in  reference  to  the  manner  in 
which  the  books  had  been  prepared  and  kept, 
it  is  enough  to  say,  that  the  credit  due  to  the 
books  was  a  question  for  the  jury.  It  was  not 
a  ground  for  rejecting  them  altogether. 

What  has  been  said  covers  all  the  questions 
of  any  importance  which  the  case  presents. 
We  see  no  error  in  the  proceedings. 

Judgment  affirmed. 

Distinguished— 25  Hun,  97  ;  61  How.  Pr.,  462. 

Reviewed— 26  Barb..  206 :  3  Sandf .,  169. 

Cited  in— 19  N.  Y.,  121 ;  20  Barb.,  158 :  24  Barb.,  398 ; 
27  Barb.,  335 ;  38  Barb.,  595 :  13  How.  Pr..  189  :  3  Abb. 
Pr.,  422 ;  5  Duer,  677 ;  6  Duer,  181 ;  24  Mich.,  395 ;  24 
How.  TJ.  S.,  283 ;  22  Cal.,  440,  441. 


NILES  AND  SHERWOOD  v.  STEVENS. 

Wills— Refusal  of  One  Executor  to  Act— Proof 
of  Will  by  Other— Trust  Estate  Vested  in  Lat- 
ter— Discretion  may  be  Exercised  by  Him 
Alone. 

Where  lands  were  devised,  by  a  will  which  took 
effect  before  the  Revised  Statutes,  to  an  executor 
and  executrix,  in  trust  to  sell  for  the  payment  of 

NOTE.— Wills— Power  (liven  to  executors  to  sell  real 
estate  may  be  executed  though  all  do  not  act.  In  addi- 
tion to  the  above  case  of  Niles  v.  Stevens,  see  Sharp 
v.  Pratt,  15  Wend.,  610 :  Davoue  v  Fanning,  2  Johns. 
Ch.,  252 :  Roseboom  v.  Mosher,  2  Den.,  61 ;  Dominick 
v.  Michael,  4  Sandf.,  374;  Conover  v.  Hoffman,  1 
Bosw.,  214. 
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debts  and  for  the  division  of  the  surplus  among  the 
testator's  children,  and.  the  executor  refusing  to- 
act,  the  executrix  proved  the  will  and  sold  and  con- 
veyed a  portion  of  the  estate ;  held,  that  the  devise 
vested  the  estate  in  the  executrix,  as  though  she 
only  had  been  named,  and  that  her  conveyance 
passed  a  valid  title. 

The  principle  which  allows  an  acting  executor  to 
execute  the  trust  to  sell  land  alone,  applies  as  welt 
where  a  discretion  was  vested  in  the  executors  as 
where  the  direction  to  sell  was  positive. 

Therefore  where  an  executor  and  executrix,  to- 
whom  an  estate  was  devised  in  trust,  were  au- 
thorized to  lease  or  sell,  and  were  directed  to  exer- 
cise a  "  sound  discretion"  on  the  subject ;  held,  that 
one  of  them  (the  other  refusing  to  act)  could  sell 
and  convey. 

Citations— 21  Hen.  VIII.,  ch.  4 ;  1  R.  L.,  366,  sec.  11 ; 
2  R.  S.,  109,  sec.  55 ;  3  Bibb.  349  ;  7  Dana,  1 : 15  Johns.. 
346 ;  16  Johns..  167 ;  14  Johns.,  391, 527  :  10  Pet.,  532 ;  4 
Kent,  326 ;  3  Binn.,  69 ;  1  Vent.,  128, 130 ;  4  Ves.,  97  ; 
2  Swanst.,  369;  5  Madd.,  435,  438:  Cro.  Eliz.,  80;  1 
Leon.,  60 ;  3  Paige,  420 ;  5  Paige,  46 ;  Co.  Litt.,  113  a  ; 
2  Den.,  61 ;  16  Ves.,  27  ;  19  Ves.,  424 ;  Amb.,  309 ;  1 
Mylne  &  K..  561. 

T^JECTMENT  for  a  f arm  of  100  acres  in  Lit- 
J-J  tie  Falls,  Herkimer  Co.,  tried  in  that  coun- 
ty in  September,  1844,  before  Willard,  C.  Judge. 
James  A.  Sherwood,  of  Little  Falls,  died  seised 
of  the  premises  in  question  in  1825,  having 
previously,  in  that  year,  made  his  last  will  and 
testament,  which  has  been  proved  and  record- 
ed as  a  will  of  real  estate  ;  by  which  will,  in 
the  first  clause,  he  appointed  his  wife,  Alida, 
and  his  *brother-in  law  John  Hayes,  [*4O(> 
executors.  He  then  proceeds:  "And  desiring 
to  make  suitable  provision  for  the  speedy  col- 
lection of  the  demands  due  and  to  become  due 
me,  and  the  speedy  payment  of  all  demands 
against  me;  and  to  place  all  the  residue  of  my 
estate  in  a  productive  condition,  and  provid- 
ing for  the  liberal  support  of  my  family  out 
such  profits,  if  sufficient,  and  if  insufficie 
out  of  the  value  and  principal  of  my  estate  ; 
securing  the  comfort  of  my  wife  while  she 
shall  remain  my  widow,  and  leaving  to  her 
her  right  of  dower  if  she  shall  again  marry; 
and  the  education  of  my  children,  born  and  to 
be  born;  and  after  those  purposes  answered,  to 
distribute  the  residue  among  my  children  as 
near  as  may  be  share  and  share  alike,  to  sons 
directly,  and  to  daughters  to  their  sole  and 
separate  use  :  Secondly,  I  give,  bequeath  and 
devise  to  my  executors  aforesaid,  all  and  sin- 
gular my  estate,  real  and  personal,  in  law  and 
equity,  in  possession,  reversion,  remainder 
and  in  action,  acquired  and  to  be  acquired,  b; 
purchase,  descent,  distribution  or  otherwise; 
have  and  to  hold  the  same  and  every  part  an 
parcel  thereof  to  my  said  executors,  their  heir* 
and  assigns  forever ;  to  the  use  of  them,  their 
heirs  and  assigns  f  orever.in  trust  and  to  the  sole 
and  only  proper  uses,  trusts  and  purposes  here- 
inafter stated  and  specified,  that  is  to  say:"  1. 
To  collect  and  pay  all  debts  due  to  and  from 
the  testator  ;  2.  To  allow  the  use  of  certain 
personal  property  to  his  wife  ;  3.  To  put  all 
the  residue  of  his  personal  estate  into  good  se- 
curities so  that  it  might  be  productive,  and 
so  that  the  principal  might  become  due  by  the 
time  his  youngest  child  should  arrive  at  the  age 
of  21  years:  "Fourthly,  in  trust  that  my  said 
executors  shall  within  a  prudent  and  conven- 
ient time  demise  from  time  to  time  such  and  so 
much  of  my  real  estate  as  they  may  deem  proper, 
for  such  periods  as  they  may  think  best,  not  ex- 
tending beyond  the  period  at  which  rny  young- 
est child  then  living  will  arrive  at  the  age  of  21 
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years  ;  and  shall  and  will  sell  and  convey  all 
such  parts  of  my  real  estate  as  they  shall  deem 
proper,  and,  therefore,  give  proper  and  suffi- 
cient conveyances,  with  such  covenants  bind- 
ing my  estate  as  they  shall  deem  safe  ;  secur- 
ing the  consideration  money  by  immediate 
40 1*]  payment,  or  by  bond  and  *mortgage  on 
interest,  on  such  reasonable  time  as  they  may 
deem  meet,  not  extending  beyond  the  period 
at  which  my  youngest  child  then  living  shall 
arrive  at  the  age  of  21  years."  After  direc- 
tions about  keeping  the  money  at  interest,  etc., 
the  testator  proceeded:  "  My  executors  will 
exercise  a  sound  discretion  in  leasing  and  sell- 
ing the  lands,  always  desiring  to  render  the 
same  ultimately  as  productive  as  may  be  to 
the  general  fund  of  my  estate."  6.  A  further 
trust,  should  his  wife  desire  it,  to  purchase  a 
village  lot,  house  and  garden,  for  the  use  of 
herself  and  the  family;  or  a  farm,  if  she  should 
prefer  it;  to  be  paid  for  out  of  the  profits,  if  suf- 
ficient.audif  not.out  of  the  principal  and  profits 
of  the  estate.  7.  A  further  trust  for  the  wife 
and  family  during  her  widowhood;  and  if  the 
profits  should  not  make  an  adequate  provision, 
then  provision  should  be  made  by  the  execu- 
tors out  of  the  principal  and  value  of  the  real 
or  personal  estate,  or  both,  under  the  direction 
of  a  court  of  equity.  9.  In  trust,  to  make  final 
distribution  of  the  estate.  10.  A  further  pro- 
vision for  the  wife  and  children  during  her 
widowhood  and  their  minority. 

The  testator  left  a  wife  and  four  children, 
all  yet  living.  The  wife  proved  the  will,  and 
obtained  letters  testamentary  thereon.  Hayes 
refused  to  act  as  executor,  or  in  any  other  ca- 
pacity under  the  will. 

February  27,  1844,  an  order  was  made  by 
the  Vice- Chancellor  of  the  Eighth  Circuit,  re- 
citing that  Hayes  had  refused  to  act  as  trustee 
under  the  will,  and  that  the  widow  was  too  in- 
experienced and  incompetent  to  act  as  trustee; 
and  thereupon  directing  the  widow  and  Hayes 
to  convey  the  estate  to  the  plaintiffs,  Henry  L. 
Niles  and  John  A.  Sherwood,  and  that  the 
widow  and  Hayes  be  removed  from  all  power 
as  trustees,  under  the  will.  On  the  29th  of  the 
same  month  the  widow  and  Hayes  conveyed  to 
the  plaintiffs  in  pursuance  of  the  order. 

The  defendant  offered  to  prove  that  Feb- 
ruary 1,  1839,  Alida  Sherwood,  as  executrix 
of  James  A.  Sherwood,  conveyed  the  farm  in 
question  to  Horatio  P.  Allen  in  fee,  and  also 
to  show  a  regular  deduction  of  title  from  Allen 
4O2*]  to  himself.  The  *  judge  rejected  the 
evidence,  on  the  ground  that  Alida  Sherwood 
alone  had  no  power  to  convey  the  land.  A  ver- 
dict having  been  found  for  the  plaintiffs,  the 
defendant  moves  for  a  new  trial  on  a  bill  of 
exceptions. 

Messrs.  J.  A.  Spencer  and  M.  T.  Rey- 
nolds, for  defendant,  cited,  2  Den.,  61  ;  Co. 
Litt.,  112,  b,  113,  a;  3Binn.,  69;  14  Johns.,  391, 
554;  Sugd.,  Pow.,  106,  111,  173-175  ;  1  R.  L., 
366.  sec.  11;  16  Johns.,  167;  15  Id.,  346;  2  R. 
S.,  109,  sec.  55;  2  Paige,  195;  4  Kent,  320,  326; 
5  Paige,  46 ;  1  Cai.  Cas.  Err.,  15;  Ram,  Ass., 
75,  76;  10  Pet.,  564. 

Messrs.  Le  Grand  Marvin  and  A.  Taber, 
for  plaintiffs,  cited  4  Kent,  320,  325,  n.  a,  537; 
3  Bibb,  350;  7  Dana,  7,  8;  21  Wend.,  430,  448; 
5  Id.,  224;  25  Id.,  224,  235;  Lewin,  Trusts, 
91,  262,  265,  279,  420,  434;  16  Ves..27;  19  Id., 
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424;  Sugd.  Pow.,  139;  Amb.,  309;  1  Barn.  & 
A.,  608-610;  1  Mylne  &  K.,  561;  10  Bing., 
374;  3  Hare,  614;  1  Crui.  Dig.,  101,  495,  501; 
Id.,  tit.  12,  ch.  4,  sees.  36,  58,  59;  4  Ves.,  97; 
2  Id.,  643. 

By  the  Court,  Bronson,  Ch.  J.  At  the 
common  law,  when  executors  have  a  mere 
naked  power  to  sell  lands,  they  must  all  join 
in  the  conveyance,  or  the  title  will  not  pass. 
But  under  our  statute,  which  is  much  like  the 
21  Hen.  VIII.,  ch.  4,  if  any  of  the  executors, 
refuse  or  neglect  to  act,  the  sale  may  be  made 
by  those  who  take  upon  themselves  the  execu- 
tion of  the  will.  1  R.  L.,  366,  sec.  11;  2  R.  S., 
109,  sec.  55.  If  the  executors  are  not  directed 
by  the  will  to  sell,  but  only  have  authority  in 
their  discretion  to  make  sales,  it  has  been  held 
in  Kentucky  that  the  case  is  not  within  the 
statute,  and  all  must  join  in  executing  the 
power.  Woodbridge  v.  Watkins,  3  Bibb,  349; 
Clay  v.  Hart,  7  Dana,  1.  The  words  of  our 
statute  favor  that  doctrine :  they  are,  when 
any  lands  shall  be  "  ordered  "  to  be  sold.  But 
if  such  be  the  rule  in  relation  to  a  naked  power, 
there  is  room  for  question  whether  the  con- 
struction is  not  too  narrow  for  a  case  where 
the  power  is  coupled  with  an  interest,  and  is 
given  to  the  executors  virtute  officii.  A  power 
of  this  kind  *survives  on  the  death  of  [*4O& 
one  or  more  of  the  executors,  and  may  be  exe- 
cuted by  the  survivor ;  and  there  is  much  rea- 
son for  saying  that  the  statute  has  made  the 
refusal  of  an  executor  to  act  equivalent  to  his. 
death  for  all  the  purposes  of  the  execution  of 
the  power.  Jackson  v.  Ferris,  15  Johns.,  346; 
Jackson  v.  Given,  16  Id.,  167;  Jackson  v.  Bur- 
tis,  14  Id.,  391;  Franklin  v.  Osgood,  Id.,  527; 
Peter  v.  Beverly,  10  Pet.,  532;  4  Kent,  326; 
Lessee  of  Zebach  v.  Smith,  3  Binn.,  69.  But  it 
is  not  necessary  to  dispose  of  that  question  at. 
this  time,  for  here  is  something  more  than  a 
power.  The  lands  are  devised  to  the  execu- 
tors, and  in  such  a  manner  as  to  give  them  the 
legal  interest  in  the  estate  upon  the  trusts  men- 
tioned in  the  will.  And  it  is  settled  that  when 
lands  are  devised  to  two  or  more  persons  in 
trust,  and  one  of  them  refuses  to  act,  it  is  a 
good  devise  to  such  as  do  accept  the  trust,  and 
the  estate  vests  in  them.  Smith  v.  Wheeler, 
1  Vent.,  128/130,  per  Hale,  C.  J. ;  Crewe  v. 
Dicken,  4  Ves.,  97;  Nicholson  v.  Wordsworth,  2 
Swanst.,  369;  Adams  v.  Taunton,  5  Madd., 
435,  438;  Bonifaut  v.  Greenfield,  Cro.  Eliz.,  80;- 
S.  C.,1  Leon.,  60;  Matter  of  Stevenson,  3  Paige, 
420.  It  is  the  same  thing,  in  effect,  as  though 
the  renouncing  trustee  had  been  dead  or  had 
not  been  named  in  the  will.  King  v.  Donnelly , 
5  Paige,  46.  As  Hayes  renounced  the  trust, 
this  was  a  devise  to  Mrs.  Sherwood  alone.  She 
took  the  whole  estate  ;  and  along  with  it  she 
took  the  power,  and  assumed  the  responsibil- 
ity, of  executing  the  trusts  created  by  the  will. 
In  Bonifaut  v.  Greenfield,  as  reported  by  Croke, 
one  of  the  four  executors  to  whom  the  land 
was  devised  in  trust  refused  to  act ;  and  it  was 
held  that  a  sale  by  the  other  three  was  good  at 
the  common  law,  though  it  was  added  that 
the  statute,  referring  to  21  Hen.  VIII.,  ch.  4, 
"  maketh  it  clear."  It  is  of  no  consequence  in 
this  case  whether  the  sale  stands  upon  the  stat- 
ute or  the  common  law  ;  but  if  the  principle 
be  a  sound  one  that  the  renouncing  trustee  is 
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to  be  wholly  disregarded,  it  is  clear  that  there 
was  a  good  common  law  execution  of  the  trust. 

If  there  be  any  difficulty  in  the  case  at  the 
common  law,  I  should  agree  with  what  was 
4O4*]  said  in  Croke,  that  the  statute  *raakes 
it  clear.  Our  statute  is  broader  in  its  terms 
than  the  English  statute,  and  extends  not  only 
to  cases  where  lands  are  ordered  to  be  sold, 
but  to  cases  where  lands  are  given  or  devised 
to  executors  to  be  sold.  It  is  a  beneficial  law 
which  should  be  liberally  construed.  Co. 
Litt.,  113  a;  Roseboom  v.  Mother,  2  Den.,  61. 
And  I  see  no  sufficient  reason  for  restricting 
its  influence  to  cases  where  there  is  a  positive 
direction  to  sell.  The  fact  of  devising  the  land 
to  the  executors,  instead  of  giving  them  a  mere 
power  over  it,  shows  that  the  testator  intended 
they  should  exercise  a  large  discretion.  And 
although  the  trust  was  to  lease  as  well  as  to 
sell,  it  is  evident,  from  the  fact  that  the  testa- 
tor wished  to  make  the  estate  as  productive  as 
possible,  and  from  the  doubt  which  he  ex- 
pressed whether  the  income  would  be  suffi- 
cient to  provide  for  his  wife  and  children,  that 
he  intended  a  sale  of  the  farming  lands  at  the 
least,  for  in  this  State  such  lands  will  rarely 
bring  a  rent  which  is  equal  to  the  interest  on 
the  capital  for  which  such  property  can  be 
sold.  And,  besides,  it  is  highly  probable  that 
the  final  distribution  of  the  estate,  which  was 
confided  to  the  executors,  will  render  it  neces- 
sary to  sell  the  whole  or  the  greater  part  of 
the  property.  The  statute  can  be  of  little  use 
if  it  do  not  cover  a  case  like  this. 

There  are  cases  where  the  confidence  re- 
posed in  the  trustees  is  of  such  a  nature  that 
nothing  can  be  done  except  in  the  particular 
way  which  the  testator  has  prescribed.  It  is 
so  where  he  has  omitted  to  designate  the  par- 
ticular objects  of  his  bounty,  and  has  left  the 
selection  to  the  discretion  01  the  trustees.  Cole 
v.  Wade,  16  Ves.,  27;  Walter  v.  Maunde,  19  Id., 
424;  Hibbard  v.  Lambe,  Amb.,  309;  Down  v. 
Worratt,  1  Mylne  &  K.,  561.  But  there  is 
nothing  of  that  kind  in  this  case.  There  is  no 
personal  confidence  here  beyond  what  is  com- 
mon to  almost  every  trust.  The  testator  has 
directed  the  executors  to  "exercise  a  sound 
discretion  in  leasing  and  selling  the  lands ; " 
but  that  is  no  more  than  the  law  would  have 
enjoined  as  a  duty,  without  any  such  direction 
in  the  will.  We  see  no  good  ground  for  hold- 
ing that  this  case  should  not  fall  within  the 
operation  of  the  statute. 
4O5*]  *The  deed  from  the  executrix  to 
Allen  and  the  other  conveyances  which  the 
defendant  proposed  to  read  should  not  have 
been  rejected. 

New  trial  granted. 

Cited  in— 19  N.  Y.,  456. 
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Rent,  not  Subject  to  Sale  on  Execution. 

A  rent  reserved  upon  a  conveyance  in  fee  of  land 
is  not  subject  to  the  lien  of  a  judgment,  nor  liable 
to  be  sold  on  execution,  though  the  conveyance 
contain  a  clause  of  distress  and  a  provision  for  re- 
entry. The  contrary  doctrine  laid  down  in  People 
v.  Haskins,  7  Wend.,  463,  overruled. 

Citations— 1  R.  L.,  439,  sec.  18 ;  443,  sec.  27 :  500.  sec. 
1 ;  505,  sec.  13 :  7  Wend.,  463 ;  3  Prest.  Abs.,  54 ;  3  Co., 
«,  12;  Skin.,  619;  Plowd.,  178,  441 ;  2  Saund.,  68  a,  n. 
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1:  13  Edw.  I.,  ch.  18;  Lilly,  Ent.,  571,  578;  Gilb.  Ex., 
38;  2  Leon.,  113;  7  Co.,  129 ;  Bro.  Elegit,  13.  Exposi- 
tion. 16 ;  Cro.  Eliz.,  373,  436,  742 ;  1  Roll.  Abr.,  894 :  2 
Crui.  Dig.,  tit.  14,  Estate,  by  Stat.  Merch.,  sec.  58: 
Litt.,  sec.  228 ;  1  Inst.,  12  b,  151  b.  169  b ;  Shep.  Touch 
89, 153 ;  Co.  Litt.,  22  b,  215  b ;  Noy,  Max.  Ch.,  21,  Runts' 
p.  41 ;  5  Co.,  17 ;  3  Crui.  Dig.,  tit.  28,  Rents,  ch.  1,  sec 
59 ;  2  R.  S.,  83,  sees.  6,  8 ;  1  Saund..  287,  n.  11 ;  Watk 
Desc.,  290 ;  4  Kent.  Cora.,  120-125,  351 :  2  Prest.  Abs  ! 
83 1:  2  Crui.  Dig.,  tit.  13,  ch.  2,  sec.  50 ;  12  Johns.,  361 : 
2  Bl.  Com.,  19,  41;  1  Chit.  Pr.,  206. 

T7JECTMENT,  tried  at  the  Rensselaer  Cir- 
JCJ  cuit,  in  April,  1844,  before  Parker,  0. 
Judge.  The  action  was  brought  to  recover  one 
and  a  half  acres  of  land  in  Schodack,  which 
the  plaintiff  claimed  in  fee.  The  plaintiff  was 
seised  of  the  premises  on  and  prior  to  April  1, 
1815,  and  on  that  day  he  demised  the  same  in 
fee  to  one  Braddum  Yale,  his  heirs  and  as- 
signs. A  rent  of  $30  per  annum  was  reserved, 
payable  semi-annually,  and  the  lease  contained 
a  clause  providing  for  a  distress,  and  for  a  re- 
entry in  case  the  rent  should  be  in  arrear  and 
no  sufficient  distress  could  be  found.  The 
plaintiff  proved  that  Yale  entered  and  occu- 
pied under  the  lease  until  1826,  when  he  left. 
This  suit  was  commenced  in  May  Term,  1839; 
and  it  was  shown  that  the  defendant  was  in 
possession  of  a  room  in  the  house  on  the  prem- 
ises at  that  time.  The  rent  for  ten  years  pre- 
ceding April  1,  1839,  was  in  arrear  on  that 
day,  and  it  was  proved  that  there  was  not  suf- 
ficient personal  property  on  the  premises  to 
pay  such  rent.  It  appeared  on  the  cross-ex- 
amination of  the  plaintiff's  witness  that  the  de- 
fendant held  under  one  David  D.  Simmons, 
who  went  into  possession  in  the  fall  of  1838. 
He  hired  the  premises  of  William  Forkson  for 
one  year  from  April  1,  1839.  Forkson  hac 
been  in  possession  of  the  Payn  farm,  of  which 
the  premises  *leased  to  Yale  and  now  [*4O6 
in  question  are  a  part,  four  or  five  years. 
Upon  this  evidence  the  plaintiff  rested. 

The  defendant  proved  that  October  24,  1829, 
the  sheriff  of  the  County  of  Rensselaer,  bj 
virtue  of  two  several  writs  off,,  fa.  issued  upor 
judgments  against  Payn,  the  plaintiff  in  this 
suit,  docketed  in  the  years  1828  and  1828,  sold 
the  right  and  title  of  Payn  to  the  premises  called 
the  Payn  farm,  containing  about  200  acres, 
Samuel  G.  Huntington  becoming  the  purchas- 
er for  the  sum  of  $984.80.  E.  G.  Rosekrans, 
as  assignee  of  another  judgment  against  the 
plaintiff, within  the  time  for  redemption  sought 
to  acquire  the  rights  of  the  purchaser,  and  pur- 
suant to  an  order  of  the  court  obtained  a  con- 
veyance from  the  Sheriff  as  a  purchasing  cred- 
itor, though  he  had  before  conveyed  to  Hun- 
tington as  the  purchaser.  The  sheriff's  deeds 
were  for  Payn's  right  and  title  to  the  Payn 
farm,  described  by  naming  the  adjoining  pro- 
prietors, and  they  did  not  refer  in  any  way  to 
the  lease  to  Yale,  or  to  the  rents  reserved  there- 
in; and  those  deeds  recited  the  publication  of 
a  notice  of  the  sale  of  the  premises  so  con- 
veyed. 

The  circuit  judge  held  that  the  plaintiff's 
right  and  title  to  the  rent  reserved  in  and  by 
the  lease  to  Yale  was  the  subject  of  levy  and 
sale  on  execution;  that  it  was  not  necessary  to 
advertise  and  sell  it  as  rent,  and  that  in  this 
instance  it  had  been  legally  transferred  by 
virtue  of  the  sale  on  execution  ;  and  he  non- 
suited the  plaintiff,  who  excepted.  He  now 
moves  for  a  new  trial  on  a  bill  of  exceptions. 
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Messrs.  N.  Hill,  Jr.,  and  D.  Cady,   for 

plaintiff.  1.  The  rent,  being  reserved  upon  a 
grant  in  fee,  which  passed  the  whole  estate  to 
the  lessee,  subject  to  be  defeated  by  non-pay- 
ment of  the  rent,  was  not  an  estate  or  interest 
in  the  land.  The  lessor  had  a  mere  possibility 
of  reverter,  upon  which  the  judgments  were 
not  liens  and  which  could  not  be  sold  as  real 
estate.  4  Kent,  Com.,  123-125,  Springstein  v. 
Scliermerhorn,12  Johns.  ,357, 361;  Shep.  Touch., 
153.  2.  But  if  the  rent  was  vendible  on  exe- 
cution, it  was  not  advertised  and  sold  as  such. 
4O7*]  *Mr.  S.  Stevens,  for  defendant, 
relied  upon  People  v.  Haskins,  7  Wend.,  463, 
which  he  maintained  determined  both  ques- 
tions in  favor  of  the  defendant. 

By  the  Court,  Jewett,  J.  The  principal  in- 
quiry in  this  case  is,  whether  the  rent  reserved 
to  the  plaintiff  in  the  lease  to  Yale  was  bound 
by  the  -judgments  subsequently  recovered 
against  the  plaintiff.  To  resolve  this  it  be- 
comes necessary  to  determine  whether  the  rent 
was  an  estate  in  lands,  tenements  or  real  es- 
tate, within  the  meaning  of  the  former  statute 
which  was  in  force  at  that  time.  1  R.  L.,  500, 
sec.  1.  That  statute  provided  for  a  lien  upon 
property  under  that  description  only,  and  no 
lien  existed  at  common  law. 

In  the  case  of  People  v.  Haskins,  7  Wend. , 
463,  this  court  held  that  a  rent  reserved  upon 
a  lease  in  fee  containing  a  clause  of  distress 
and  of  re  entry,  was  an  interest  in  land  which 
was  bound  by  a  judgment ;  and  that  it  might 
be  sold  on  execution  as  real  estate. 

Rents  by  the  common  law  might  be  created 
either  by  reservation,  by  limitation  of  use,  or 
by  grant.  When  a  rent  is  granted,  the  rent 
itself  is  the  subject  of  the  grant;  but  when  it  is 
reserved  out  of  lands,  the  land  is  the  subject 
granted,  and  the  rent  comes  in  lieu  of  the  land. 
3  Prest.  Abstracts,  54.  Lands  were  not  orig- 
inally liable  to  execution  at  the  suit  of  a  sub- 
ject, except  in  judgments  against  heirs  on  the 
bond  of  their  ancestor.  3  Co.,  12.  At  com- 
mon law  the  connusee  of  a  recognizance,  or  the 
plaintiff  who  had  recovered  judgment  for  debt 
or  damages  was  entitled  only  to  two  writs  of 
execution.  One  a  writ  of  levari  facias, by  which 
the  sheriff  might  levy  the  corn  and  other  pres- 
ent profit  which  grew  upon  the  land,  and  the 
rents  payable  by  the  tenants  and  the  beasts 
levant  and  couchant  upon  the  land,  because  in 
all  cases  of  levari  facias  the  land  was  considered 
as  the  debtor;  Skin.,  619;  Plow.,  441;  and  the 
other  a  writ  of  fieri  facias,  by  which  the  sheriff 
was  to  seize  the  goods  and  chattels  in  execu- 
tion. In  addition  to  these,  in  actions  of  tres 
pass  m  el  armis,  the  law  allowed  a  writ  of  ca- 
4O8*]  pias  ad  satisfaciendum  *against  the  de- 
fendant. 2  Saund.,  68,  a,  n.  1.  Land  was  first 
subjected  to  the  execution  of  a  common  law 
judgment  or  recognizance  by  the  Statute  of 
Westminster  2, 13  Edw.  L,  ch.  18,  by  which  it 
was  enacted,  "When  a  debt  is  recovered  or  ac- 
knowledged in  the  King's  court,  or  damages 
awarded,  it  shall  be  in  the  election  of  him  who 
sues  for  such  debt  or  damages  to  have  a  writ 
of  fieri  facias  unto  the  sheriff  to  levy  the  debt 
of  the  lands  and  goods;  or  that  the  sheriff  shall 
deliver  to  him  all  the  chattels  (saving  only  his 
oxen  and  beasts  of  his  plough)  and  the  one 
half  of  his  land  until  the  debt  be  levied,  upon 
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a  reasonable  price  or  extent."  This  writ  is 
called  an  elegit,  because  the  plaintiff  or  connusee 
has  made  his  election  to  sue  out  execution  of 
the  land  itself,  instead  of  the  common  law  ex- 
ecution of  the  goods  by  fieri  facias.  By  this 
writ  the  sheriff  is  commanded  "  that  he  cause 
to  be  delivered  to  the  plaintiff  all  the  goods  and 
chattels  in  his  bailiwick  of  the  said  defendant 
(except  his  oxen  and  beasts  of  his  plough)  and 
likewise  the  one  half  of  all  the  lands  and  ten- 
ements of  the  defendant  in  his  bailiwick,  of 
which  the  defendant"  "was  seised  on  a  certain 
day  or  afterwards,  upon  a  reasonable  price  or 
extent,  to  hold  to  the  plaintiff,  the  goods  and 
chattels,  as  his  proper  goods  and  chattels,  and 
the  one  half  of  the  lands  and  tenements  as  his 
freehold  to  him  and  his  assigns  according  to 
the  form  of  the  statute,  until  he  shall  have 
thereout  fully  levied  the  debt  and  damages." 
Lill.  Ent.,  571,  578.  Under  this  writ,  if  the 
goods  are  insufficient,  one  half  of  all  the  lands 
which  the  defendant  had  at  the  time  the  judg- 
ment was  docketed  is  liable  to  be  extended, 
whether  his  estate  therein  be  in  fee,  in  tail,  for 
life  or  years.  Although  the  word  "lands"  is 
used  in  the  statute,  yet  it  has  been  adjudged 
that  whatsoever  comes  under  the  legal  definition 
of  a  tenement  is  extendible  on  an  elegit,  as  a 
reversion,  etc.  Gilbert,  Execution,  38;  Bishop 
of  Bristol's  case,  2  Leon.,  113.  Upon  a  princi- 
ple of  construction  applied  to  remedial  stat- 
utes, one  action  has  been  used  for  another  ; 
one  thing  for  another  ;  one  place  for  another  ; 
and  one  person  for  another;  and  as  an  example 
of  one  thing  being  taken  for  another,  it  is  said : 
"  As  an  elegit  medietatem  tena  *su&  is  [*4O9 
given  by  the  Statute  of  Westminster  2,  ch.  18; 
yet  by  an  elegit  he  shall  have  the  moiety  of  a 
rent  by  the  equity  thereof."  Hill  v.  Grange, 1 
Plow.,  178;  Bro.  Elegit,  13,  Exposition  16.  In 
Wootton  v.  Shirt,  Cro.  Eliz.,  742,  it  was  held 
that  in  general  all  tenements  as  well  as  lands  of 
the  defendant  might  be  extended  on  &n  elegit — 
as  a  rent,  or  rent  charge  or  the  like.  But  a 
bare  rent  seek  could  not  be.  Heydon's  case,  3 
Co.,  9. 

Although  the  Statute  of  Westminster  2,  first 
subjected  land  to  execution  on  a  judgment  or 
recognizance  at  common  law,  yet  by  other 
statutes  lands  were  subjected  to  the  satisfaction 
of  certain  securities  created  by  them,  such  as 
statutes  merchant,  statutes  staple,  and  recog- 
nizances in  the  nature  of  a  statute  staple.  In 
the  exposition  of  these  statutes  it  has  been  held 
that  an  estate  in  fee  simple  in  possession  may 
be  extended  on  a  statute  or  recognizance,  or 
taken  by  writ  of  elegit,  as  also  all  estates  in  re- 
version expectant  on  leases  for  lives  or  years. 
And  in  the  case  of  an  elegit  the  plaintiff  shall 
have  a  moiety  of  the  reversion  and  a  moiety  of 
the  rent.  2  Cru.  Dig.,  tit.  14,  Estate  by  Stat- 
ute Merchant,  etc.,  sec.  58  ;  Campbell's  case,  1 
Roll.  Abr.,  894.  The  same  principle  was  af- 
firmed in  Lillington's  case,  7  Co.,  129. 

It  was  by  an  application  of  the  principle  of 
these  authorities  that  the  court  in  People  v. 
Haskins  held,  that  under  our  statute  a  rent  re- 
served upon  a  lease  in  fee  with  the  right  of 
re  entry  and  distress,  was  bound  by  a  judg- 
ment and  might  be  sold  on  execution  as  real 
estate.  From  the  best  consideration  I  have 
been  able  to  give  the  question,  I  have  come 
to  the  conclusion  that  the  case  cannot  be 
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sustained.  It  cannot  be  doubted  that  an  assign- 
ment or  transfer  of  the  reversion  carries  with 
it  the  right  to  demand  and  receive  the  rent 
which  shall  become  payable  afterwards,  un- 
less the  rent  be  expressly  reserved.  Littleton 
says  that  by  a  grant  of  the  reversion  the  rent 
passeth.  Sec.  228.  And  the  commentary  by 
Ld.  Coke,  states  that  "  The  reason  thereof  is 
because  the  rent  is  incident  to  the  reversion, 
and  passeth  away  by  the  grant  of  the  rever- 
sion, as  with  the  superior,  without  saying  cum 
41O*J  pertenentiis."  1  Inst.,  151  b  ;  *Shep. 
Touch.,  89.  And  in  Co.  Litt..  215  b,  it  is  laid 
down  that  "Both  assignees  in  deed  and  assign- 
ees in  law,  shall  have  the  rent,  because  the  rent 
being  reserved  of  inheritance  to  him  and  his 
heirs,  is  incident  to  the  reversion  and  goeth 
with  the  same."  Noy  lays  it  down  as  a  max- 
im, that  by  a  grant  of  the  reversion  the  rent 
passes.  Maxims,  ch.  21,  Rents,  p.  41.  So 
wherever  the  covenant  runs  with  the  estate, 
and  it  is  passed  with  or  without  deed,  the  as- 
signee either  in  law  or  by  act  of  the  party  shall 
have  the  benefit  of  the  covenant.  Noke  v.  Aw- 
der,  Cro.  Eliz.,  873,  436.  A  purchaser  at  a 
sheriff's  sale  of  the  reversion  is  considered  an 
assignee  in  law.  Spencer's  case,  5  Co. ,  17.  It 
is  there  laid  down  that  a  purchaser  of  a  term 
of  years  of  a  house  and  lot  of  ground  which 
had  been  taken  in  execution  and  sold  by  the 
sheriff,  was  entitled  to  the  benefit  of  a  cove- 
nant contained  in  the  lease  on  the  part  of  the 
lessor  to  repair  the  house.  The  resolution  is, 
"And  he  to  whom  a  lease  for  years  is  sold  by 
force  of  any  execution,  shall  have  an  action  of 
covenant  in  such  case  as  a  thing  annexed  to  the 
land,  although  they  come  to  the  term  by  act 
in  law."  The  rent  is  so  closely  connected  with 
the  reversion  that,  without  some  positive  act 
of  the  lessor,  it  is  ever  considered  as  following 
the  reversion  and  belonging  to  it,  until  it  has 
actually  become  payable.  Hence,  if  the  person 
entitled  to  receive  the  rent  survives  the  day 
on  which  it  becomes  payable  and  then  dies,  it 
will  go  to  his  executor  or  administrator  as  a 
part  of  his  personal  estate  ;  but  if  he  die  on 
any  day  preceding  the  day  of  payment,  the 
rent  will  go  to  the  heir  as  incident  to  the  re- 
version and  as  part  of  the  real  estate.  3  Crui. 
Dig.,  tit.  28,  Rents,  ch.  1,  sec.  59;  2R.  S.,  83, 
sees.  6,  8  ;  1  R.  L.,  439,  sec.  18  ;  Id.,  443,  sec. 
27;  1  Saund.,  287,  n.  11  ;  3  Prest.,  Abstracts, 
54.  But  a  rent  reserved  on  a  grant  in  fee,  or 
limited  by  way  of  use  in  a  conveyance  to  uses, 
will  be  descendible  as  a  new .  purchase  from 
the  person  to  whom  it  is  reserved  or  limited. 
1  Inst.,  12  b ;  Watkins,  Descents,  290;  Prest., 
Abstracts,  54.  And  so  rent  reserved  by  way 
of  owelty  of  partition  between  coparceners, 
will  descend  in  the  same  manner  that  the  land 
in  lieu  of  which  it  is  substituted  would  have 
411*]  descended.  1  Inst.,  169  b.  A  Re- 
version is  the  residue  of  an  estate  left  in  the 
grantor  or  his  heirs,  or  in  the  heirs  of  a  testa- 
tor, commencing  in  possession  on  the  deter- 
mination of  a  particular  estate  granted  or  de- 
vised. It  necessarily  assumes  that  the  original 
owner  has  not  parted  with  his  whole  estate  or 
interest  in  the  land  and,  therefore,  if  he  grants 
land  in  tail,  or  for  life  or  years,  he  has  an  in- 
terest in  the  reversion,  because  "  he  hath  not 
departed  with  his  whole  estate."  Co.  Litt., 
22  6.  If  A.  has  only  a  possibility  of  reverter, 
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as  in  the  case  of  a  qualified  or  conditional  fee 
at  common  law,  he  has  no  reversion.  4  Kent, 
Com.,  351  ;  2  Prest.,  Abstracts,  83. 

A  reversion  is  a  vested  interest  or  estate,  in- 
asmuch as  the  person  entitled  to  it  has  a  fixed 
right  of  future  enjoyment.  In  order  to  acquire 
a  title  to  rent  through  a  sale  on  execution,  the 
purchaser  must  make  title  to  a  vested  estate  in 
the  land  out  of  which  it  issues.  That  he  may 
do  on  the  sale  and  purchase  of  the  land  held 
under  a  lease  or  grant  for  life  or  years,  sub- 
ject to  the  payment  of  such  rent.  There  is  no 
mode,  known  to  our  law,  to  transfer  a  right  to 
accruing  rent  reserved  on  such  lease,  by  sale 
under  an  execution,  irrespective  of  a  sale  of 
the  demised  premises.  On  such  sale  on  exe- 
cution against  the  reversioner  owning  the  rent, 
it  passes  as  an  incident  to  the  land,  or  as  a  part 
of  it. 

Prior  to  the  recovery  of  the  judgments 
against  the  plaintiff, he  had  conveyed  the  prem- 
ises to  Yale  in  fee,  reserving  a  rent,  with  the 
right  of  distress  in  case  of  non-payment ;  and 
for  want  of  a  sufficient  distress  to  satisfy  the 
rent,  a  further  reservation  of  a  right  to  him, 
his  heirs  and  assigns,  to  re  enter  upon  the 
premises  and  again  to  repossess  and  enjoy  the 
same  as  of  his  former  estate.  Upon  such  re- 
entry the  grant  was  to  cease.  The  grant  to 
Yale  being  in  fee,  passed  the  whole  estate 
which  the  plaintiff  had,  subject  only  to  be  de- 
feated by  a  subsequent  breach  of  the  condition 
to  pay  the  rent,  and  by  a  re-entry  for  such 
breach.  Upon  the  happening  of  a  breach  and 
on  a  re-entry  by  the  plaintiff  the  estate  was  to 
become  void  ab  initio,  and  the  plaintiff  would 
become  seised  of  his  original  estate  in  the 
*same  manner  as  if  he  had  never  con-  [*412 
veyed  it.  2  Crui.  Dig.,  tit.  13,  ch.  2,  sec.  50. 

At  the  time  of  the  sale  no  breach  had  oc- 
curred, and  no  re-entry  had  taken  place.    The 
interest  of  the  plaintiff  in  the  land  itself  was 
therefore,  but  a  mere  possibility  of  an  estate 
That  interest,  in  my  opinion,  is  neither  "lands, 
tenements  or  real  estate,"  within  the  meaning 
of  our  statute.     4  Kent,  Com.,  120-125;  Shep. 
Touch.,  153  ;  Springstein  v.   Schermerhorn, 
Johns.,  361.     A  lien,  by  judgment,  therefore, 
could  not  attach  to  it,  and  of  course  it  was  not 
the  subject  of  sale  or  capable  of  being  con- 
veyed by  the  sheriff  under  an  execution.    The 
defendant  does  not  claim  that  Huntington  ac 
quired  this  possibility  of  reverter,  as  it  is  some 
times  called  in  the  books,  by  his  purchase  a 
the  sheriff's  sale  ;  but  he  insists  that  the  for 
mal  sale  and  purchase  of  the  land — the  corj 
real  body,  out  of  which  the  rent  issues — passec 
the  title  to  the  rent  as  land,  though  the  pur 
chaser  did  not  acquire  thereby  any  title  to  the 
land  itself.     It  is  very  clear,  as  I  think  it  ha 
already  been  shown,  that  to  enable  a  rent  to  pas 
by  a  sale  on  execution  of  the  land  out  of  which 
it  issues,  the  defendant  must  have  a  vested  es- 
tate in  reversion  in  the  thing  corporeal,  which 
thing  passes  to  the  purchaser.     The  rent  then 
also  passes  as  an  incident  thereto,  but  not  as 
land.     Rent  is  a  species  of  incorporeal  here- 
ditament.    It  is  defined  to  be  a  certain  profit 
issuing  yearly  out  of  lands  and  tenements  cor- 
poreal. It  issues  out  of  the  thing  granted,  and 
is  no  part  of  the  thing  or  land  itself.     2  Bl. 
Com..  19,  41.     It  is  collateral  to  a  corporeal 
hereditament,  and  a  right  unconnected  with 
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and  independent  of  the  possession  or  enjoy- 
ment of  any  real  or  corporeal  property.  1 
Chit.  Gen.  Pr.,  206. 

Although  it  may  be  that  in  a  strict  legal 
sense  the  terms  "lands,  tenements  and  real  es- 
tate," or  one  of  them,  may  comprehend  every- 
thing of  a  permanent  nature  that  may  behold- 
en, and  may  thus  embrace  rents,  still  it  seems 
to  me  that  in  the  Statute  Concerning  Judg- 
ments and  Executions,  to  which  I  have  re- 
ferred, the  Legislature  used  those  terms  in 
their  popular  and  usual  signification,  to  de- 
413*]  note  real  property  corporeal.  *The 
notice  of  sale  is  required  to  be  published  in 
the  state  paper,  where  the  lands  are  not  occu- 
pied by  or  under  the  defendant,  and  where 
they  are  situated  in  certain  districts  of  the  State; 
and  in  all  the  notices  of  sale,  it  is  provided 
that  "The  lands  or  tenements  to  be  sold 
shall  be  described  with  common  certainty,  by 
setting  forth  the  number  of  the  lot  and  name 
of  the  township  in  which  the  same  are  situate, 
if  any  they  have;  if  not,  by  some  other  appro- 
priate description."  1  R.  L,,  505,  sec.  13. 

The  sheriff  in  this  case  advertised  and  sold 
all  the  estate,  right,  title  and  interest  of  the 
plaintiff,  whereof  he  was  seised  or  possessed 
ou  the  day  the  judgment  was  docketed,  or  at 
at  any  time  afterwards,  of,  in  and  to  a  certain 
parcel  of  land,  which  is  particularly  described 
by  naming  the  adjoining  property,  and  is  said 
to  contain  about  two  hundred  acres.  It  is 
shown  that  the  plaintiff  was  not  on  that  day  or 
at  any  time  afterwards  either  seised  or  possessed 
of  the  one  and  a  half  acres  of  land  in  contro- 
versy. He  had  several  years  before  sold  and 
conveyed  it  to  Yale  in  fee,  reserving,  it  is  true, 
a  certain  rent,  with  the  right  of  distress  and  of 
re-entry.  He  had,  therefore,  no  vested  estate, 
right  or  interest  in  the  land,  or  thing  remain- 
ing on  which  the  lien  by  judgment  could  at- 
tach. His  interest  was  merely  an  incorporeal 
hereditament.  And  besides,  it  is  not,  as  has 
been  observed,  now  claimed  that  the  title  to  the 
one  and  a  half  acres  of  land  was  acquired  by 
the  sale  or  that  it  passed  by  the  deed  of  the 
sheriff.  The  position  is  that  the  plaintiff's  title 
or  interest  to  the  rent  was  sold,  and  that  it 
passed  to  the  purchaser  or  the  redeeming  cred- 
itor by  the  deed  professing  to  convey  the  land, 
although  no  such  interest  was  indicated  in  the 
notice  of  sale  or  in  the  conveyance.  To  allow 
such  an  effect  to  be  given  to  such  proceedings 
would,  in  my  opinion,  be  intolerable.  But  my 
conclusions  are:  first,  that  rent  reserved  on  a 
lease  in  fee  is  neither  lands,  tenements  or  real 
estate,  within  the  meaning  of  the  statute  au- 
thorizing the  sale  of  lands  on  execution,  al- 
though in  England  it  is  extendible  on  the  writ 
of  elegit;  and  second,  if  it  was  an  interest  sub- 
ject to  the  lien  by  judgment  and  sale  under 
execution,  it  was  not,  in  this  instance,  sold  or 
conveyed  in  such  a  manner  as  to  pass  any  inter- 
414*]  est  to  the  purchaser.  *The  plaintiff 
was  not, therefore,  legally  devested  of  his  title 
to  the  rent,  for  the  non-payment  of  which  he 
prosecuted  this  action  of  ejectment. 

New  trial  granted,. 

Distinguished— 4  Keyes,  489. 

Limited— 17  Barb.,  77  ;  21  Barb.,  649. 

Cited  in-2  N.  Y..  151 ;  19  N.  Y.,  77  ;  62  N.  Y.,  425 ;  4 
Abb.  Dec.,  226;  8  Barb.,  39;  31  Barb.,  546 :  46  Barb., 
452;  4  How.  Pr.,  403. 
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HAWLEY,  Impleaded  with  FOOTE  and  TAY- 
LOR. 

Writing  not  Under  Seal,  not  a  Release  of  Judg- 
ment —  Accord  and  Satisfaction  —  Justice's 
Judgment  Conclusive. 

A  Judgment  in  a  justice's  court  is  in  the  nature  of 
a  debt  of  record,  and  is  as  conclusive  between  the 
parties  as  a  judgment  of  a  court  of  record.  Per 
Beardsley.  J. 

One  of  several  defendants,  against  whom  a  judg- 
ment had  been  rendered  in  a  Justice's  court,  being 
about  to  appeal  to  the  Court  of  C.  P.;  the  plaintiffs, 
in  consideration  that  he  would  agree  to  abandon  the 
appeal,  agreed  by  a  writing  not  under  seal  not  to 
issue  execution  against,  or  take  any  other  measure 
to  collect  the  judgment  from  him,  but  to  look  to 
the  other  defendants  therefor ;  held,  not  a  defense 
to  an  action  of  debt  on  the  judgment. 

The  writing  could  not  operate  as  a  release,  be- 
cause not  under  seal ;  nor  as  an  accord  and  satisfac- 
tion, for  the  reason  that  it  was  merely  executory. 

An  accord  and  satisfaction  by  parol,  or  by  writ- 
ing not  under  seal,  cannot  be  set  up  as  a  bar  to  an 
action  of  debt  founded  on  a  record,  or  to  a  judg- 
ment in  the  nature  of  a  record.  Per  Beardsley,  J. 

Nor  to  a  debt  by  specialty,  where  the  debt  arises 
upon  the  deed :  but  it  may  be  interposed  as  a  bar  to 
damages  founded  upon  the  breach  of  a  specialty. 
Per  Beardsley,  J". 

Citations— 16  Johns.,  233 ;  14  Johns.,  479 ;  19  Johns., 
162 ;  2  R.  8.,  247,  sees.  122, 123 ;  251,  sees.  141, 142 ;  353, 
secs.11-13 ;  377,secs.  1-5  ;Co.Litt.,291  a;  2  Shep.  Touch., 
by  Preston,  322, 333 ;  12  Mees.  &  W.,  452,  Parke.  B.;  7 
Johns.,  207  ;  Co.  Litt.,264;  Com.  Dig.  Accord,  B.  1,  (a 
2).  B.  4  ;  Vin.  Abr.  Accord,  A,  B,  Sty.,  245 ;  5  T.  R., 
141 ;  2  H.  Bl..  317  ;  3  Bing.  N.  C.,  915;  2  Cromp.  M.  & 
R.,  408;  19  Wend.,  408  ;  23  Wend.,  342;  Jenk.  Cent., 
70;  Broom,  Leg.  Max.,  407;  3  Scott,  N.  R.,  199;  1 
Saund.  PI.  &  Ev.,  23,  26 ;  9  Dowl.  Pr.,  846 ;  6  Co.,  43  ; 
1  Leigh.  N.  P.,  694 : 1  Chit.  PI.,  ed.  1837,  p.  521,  c,  613  ; 
Bac.  Abr.  Accord  &  Satisfaction,  B ;  Cro.  Jac.,  99, 
254 ;  1  Taunt.,  428 ;  7  Cow.,  224 ;  3  Bl.  Com.,  15 ;  3  Steph. 
Com.,  373 ;  2  Chit-  PI.,  924,  996,  a,  n.  h,  1022, 1031 , 1156  ; 
1  Bing.  N.C.,502;  7  Ad.  &  Ell.,  134;  2  Saund.  PI.  & 
Ev.,  712,  713,  717 ;  Dyer,  25  b  ;  1  R.  L.,  1813,  p.  517, 
sec.  5. 

DEBT,  tried  before  Mpnell,  late  G.  Judge,  at 
the  Chenango  Circuit  in  August,  1844.  The 
action  was  upon  a  justice's  judgment.  Hawley 
only  was  served  with  process,  and  he  appeared 
and  pleaded  the  general  issue,  under  which  he 
gave  matter  of  special  matter. 

On  the  trial  it  appeared  that  the  plaintiffs 
had  sued  the  defendants  before  a  justice  of  the 
peace,  and  the  summons  was  served  on  Foote 
and  Taylor,  but  not  on  Hawley.  Taylor  alone 
appeared  in  that  suit  and  defended.  It  was 
brought  to  recover  the  amount  of  a  promissory 
note  for  $45 — signed  by  Foote  as  principal  and 
by  Hawley  and  Taylor  as  sureties.  Judgment 
was  rendered  for  the  plaintiffs  against  all  the 
defendants  for  the  amount  of  the  note,  with 
interest  and  *costs.  Upon  proving  [*415 
these  facts  at  the  circuit,  the  plaintiffs  rested. 
The  defendant,  Hawley,  gave  in  evidence  an 
instrument  in  writing,  which  he  proved  to  have 
been  signed  by  Mr.  Wait  as  attorney  for  the 
plaintiffs,  in  their  presence  and  with  their  as- 
sent, in  the  following  words: 

"Justice  Court.  Henry  Mitchell  and  JoJin 
Mitchell  v.  Dan  Foote,  George  Hawley,  Nathan 
Taylor.  Henry  Hubbard,  Justice.  A  suit  hav- 
ing been  brought  in  favor  of  the  plaintiffs, 
against  the  defendants  above  named,  on  a 
promissory  note,  and  judgment  rendered  for 
the  plaintiffs  for  the  amount  of  said  note,  inter- 
est and  costs.  And  whereas,  the  said  defendant 
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Taylor  having  interposed  the  defense  of  insan- 
ity at  the  time  of  signing  said  note,  and  de- 
claring a  right  to  appeal  to  the  Court  of  Com- 
mon Pleas  of  Chenango  County,  from  said 
judgment  thereon.  Now  it  is  hereby  stipulated 
on  the  part  of  the  plaintiffs  that  they  will  not 
issue  or  cause  to  be  issued  any  execution  upon 
said  judgment  against  the  property  of  said 
Taylor,  or  adopt  any  other  proceedings  there- 
upon to  collect  said  judgment  of  said  Taylor; 
but  look  to  the  other  defendants  solely  for  sat- 
isfaction of  said  judgment.  Dated,"  etc. 

It  was  proved  that  Taylor  had  within  the 
time  allowed  by  law  for  appealing  from  the 
justice's  judgment,  procured  the  necessary  pa- 
pers for  an  appeal  to  be  prepared  and  was 
about  to  apply  for  an  allowance  of  the  appeal, 
when  the  above  mentioned  instrument  was  ex- 
ecuted, and  that  the  consideration  of  that  writ- 
ing was  an  agreement  on  the  part  of  Taylor 
not  to  proceed  with  the  appeal.  It  was  shown 
that  Taylor  was  a  responsible  man. 

The  circuit  judge  held  that  the  writing  did 
not  constitute  a  defense,  and  directed  a  verdict 
for  the  plaintiffs,  which  was  accordingly  ren 
dered,  and  the  defendant's  counsel  excepted. 

Mr.  N.  Hill,  Jr.,  for  defendant,  Hawley, 
moved  for  a  new  trial  on  a  case. 

Mr.  D.  Wright,  for  plaintiffs. 

416*]      *By  the  Court,  Beardsley,  J.     It 

was  said  in  James  v.  Henry,  16  Johns.,  233, 
"that  a  justice's  judgment  was  equivalent,  at 
least,  to  a  specialty;  and  that  assumpsit  will 
not,  therefore,  lie  on  such  a  judgment."  But. 
strictly  speaking,  the  judgment  of  a  justice,  in 
a  case  of  which  he  has  jurisdiction,  is  much 
more  than  equivalent  to  a  specialty,  for  that 
may  be  impeached  on  various  grounds,  as 
fraud  or  illegality.  Such  a  judgment,  however, 
while  unreversed,  is,  for  every  purpose,  as 
conclusive  between  the  parties  as  that  of  the 
highest  court  of  record  in  the  State.  Pease  v. 
Howard,  14  Johns.,  479;  Andrews  v.  Montgom- 
ery,, 19  Id.,  162. 

The  judgment  declared  on  in  this  case,  was 
in  the  nature  of  a  debt  of  record;  and  although 
as  to  the  defendant,  Hawley,  who  had  not 
been  served  with  process  and  who  did  not  ap- 
pear in  the  cause  before  the  justice,  the  judg- 
ment was  only  evidence  of  the  extent  of  the 
demand  after  establishing  his  liability  by  oth- 
er evidence,  it  was  as  to  the  other  defendants, 
who  had  been  duly  served  with  process,  abso- 
lutely conclusive.  2  R.  S.,  247,  sees.  122,  123; 
p.  251,  sees.  141,  142;  p.  377,  sees.  1-5.  So 
far,  therefore,  as  respects  the  defendants  Tay- 
lor and  Foote,  this  judgment  was  equivalent 
to  a  debt  of  record;  and  if,  as  to  the  defend- 
ant, Hawley,  it  should  be  regarded  as  a  secu- 
rity of  an  inferior  grade,  that  would  not  affect 
the  decision  to  be  made  upon  the  questions  now 
before  the  court. 

A  judgment  may  certainly  be  released.  Co. 
Litt.,  291  a;  2  Shep.  Touch.,  by  Preston,  322, 
323;  Barker  v.  St.  Quintin,  12  Mees.  &  W.,452, 
Parke,  B,  But  a  release  is  always  under  seal, 
and  here  was  none.  Rowley  v.  Stoddard,  7 
Johns.,  207;  Co.  Litt.,  264.  In  the  present 
case  there  was  nothing  more  than  a  parol 
agreement  by  the  plaintiffs,  founded  on  a  like 
engagement  by  the  defendant.Taylor, that  they 
would  not  take  any  proceedings  on  the  judg- 
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ment  to  collect  the  same  of  him,  but  would 
look  to  the  other  defendants  alone  for  satisfac- 
tion thereof.  This  was  in  no  sense  a  release, 
nor  was  the  arrangement  made  between  these 
parties  valid,  by  way  of  accord  and  satisfac- 
tion. 

It  was  an  accord  only,  for  nothing  was  re- 
ceived in  satisfaction  of  the  judgment.  Tay- 
lor agreed  not  to  carry  the  case  to  *the  [*4 1 7 
C.  P.  by  appeal,  and  the  plaintiffs  agreed 
not  to  enforce  the  judgment  against  him. 
So  far  everything  rested  on  promises,  for 
nothing  whatever  was  executed  by  either  par- 
ty. An  accord  executory  is  in  no  case  a  bar. 
Com.  Dig.  Accord,  B.  1,  B.  4;  Vin.  Abr.  Ac- 
cord, A  ;  Dams  v.  Ockham,  Sty.,  245  ;  James 
v.  David,  5  T.  R.,  141;  Lynn  v.  Bruce,  2  H. 
Bl.,  317;  B&yleyv.  Homan,3B\ng.,  N.  C.,  915; 
Allies  v.  Probyn,  2  Cromp.  M.  &  R.,  408;  Dan- 
iels v.  Hallenbeck,  19  Wend.,  408;  Brooklyn 
Bank  v.  DeQrauw,  23  Id.,  342. 

There  is  another  insuperable  difficulty  in 
looking  at  this  arrangement  as  an  accord  and 
satisfaction;  for  such  a  plea  can,  in  no  case,  be 
interposed  as  a  bar  to  an  action  of  debt  founded 
on  a  record,  or  on  a  judgment  in  the  nature  of 
a  record.  "An  obligation  is  not  made  void  but 
by  a  release  ;  for  naturale  est  quidlibet  dissolve 
eo  modo  quo  ligatur — a  record  by  a  record,  a 
deed  by  a  deed;  and  a  parol  promise  or  agree- 
ment is  dissolved  by  parol,  and  an  Act  of  Par- 
liament by  an  Act  of  Parliament.  This  reasor 
and  this  rule  of  law  are  always  of  force  in  the 
common  law."  Jenk.  Cent.,  p.  70.  And  this  is 
strictly  true  with  a  single  qualification,  that  a 
record,  as  well  as  a  specialty,  may  be  canceled 
by  a  release.  Barber  v.  St.  Quintin,  Parke,  B. , 
supra;  Broom  Leg.  Max.,  407;  Shep.  Touch., 
supra;  1  Saund.  PI.  &  Ev.,  23;  West  v.  Blal 
way,  3  Scott,  N.  R..  199  ;  8.  C.,9  Dowl.  Pr., 
846. 

The  principle  stated  applies  as  well  to  debts 
by  specialty  as  to  debts  of  record.  But  here 
distinction  is  to  be  noted,  for  "  when  a  dutj 
doth  accrue  by  the  deed  in  certainty,  tempor 
confectionis  scripti,  as  by  covenant,  bill  or  bone 
to  pay  a  sum  of  money,  there  this  certain  dutj 
takes  its  essence  and  operation  originally  anc 
solely  by  the  writing;  and,  therefore,  it  ought 
to  be  avoided  by  a  matter  of  as  high  nature 
although  that  the  duty  be  merely  in  the  per 
sonalty;  but  when  no  certain  duty  accrues  bj 
the  deed  but  a  wrong  or  default  subsequent 
together  with  the  deed,  gives  an  action  to 
cover  damages  which  are  only  in  the  personal- 
ty, for  such  wrong  or  default,  accord  with  sat 
isf action  is  a  good  plea."  Blake's  case,  6  Co., 
43.  Accord  and  satisfaction  cannot  discharg 
*a  specialty,  although  they  will  dam-  [*41< 
ages  arising  from  the  breach  of  a  specialty. 
Leigh.,  N.  P.,  694  ;  1  Chit.  PL,  ed.  1837,  521 
c;  Com.  Dig.  Accord,  A,  2,  4;  Bac.  Abr.  Ac- 
cord and  Satisfaction,  B  ;  Vin.  Abr.  Accord, 
B;  Alden  v.  Blague,  Cro.  Jac.,  99  ;  Neal  v. 
Sheaffield,  Id.,  254;  Kayev.  Waghorn,  1  Taunt., 
428;  Strang  v.  Holnws,  7  Cow.,  224. 

"Accord, "says  Sir  Wm.  Blackstone,  "is  a 
satisfaction  agreed  upon  between  the  party  in- 
juring and  the  party  injured  ;  which,  when 
performed,  is  a  bar  to  all  actions  upon  this  ac- 
count." 3  Com.,  15.  The  bar  rests  on  the  agree- 
ment and  not  on  the  mere  reception  of  prop 
erty,  for  whatever  amount  may  have  been 
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received,  the  right  of  action  will  not  be  extin- 
guished, unless  it  was  agreed  that  the  property 
should  be  received  in  satisfaction  of  the  injury. 
iSaund.  PI.  &  Ev.,  23-26;  Bac.  Abr.  Accord 
and  Satisfaction:  3  Steph.  Com.,  373;  1  Ch.  PI., 
613;  2  Id.,  924,  1022,  1031,  1156;  Webbv.  Weath- 
erby,  1  Bing.  (N.  C.),  502;  Ridley  v.  Tindall,  7 
Adol.  &  Ell.,  134.  But  the  agreement  thus  to 
accept  satisfaction  is  by  parol,  which,  in  its 
nature,  is  incapable  of  discharging  an  obliga- 
tion by  record  or  specialty — quodque  dissolmtur 
eodem  ligamine  quo  ligatur. 

On  the  same  principle,  payment  of  a  debt  of 
record  could  not,  at  common  law,  be  pleaded 
to  an  action  brought  for  the  recovery  of  such 
debt  ;  1  Ch.  PI.,  521  ;  2  Id.,  996  a,  n.  h;  2 
Saund.  PI.  &  Ev.,  712,  713,  717  ;  or  of  a  debt 
by  specialty.  Dyer,  25  b.  But  it  is  otherwise  by 
statute.  2  R.  S.,  353,secs.  11-13;  1  R.  L.  of  1813, 
p.  517,  sec.  5. 

The  judgment  on  which  this  action  was 
brought,  not  having  been  canceled  or  impaired 
as  to  either  of  the  parties,  by  the  arrangement 
between  the  plaintiffs  and  Taylor,  no  defense 
wa«  shown  on  the  trial,  and  the  motion  for  a 
new  trial  must  be  denied. 

New  trial  denied. 

Justice's  judgment— Nature  and  conclusiveness  of. 
Cited  in-69  N.  Y.,  241 :  2  Keyes,  631 ;  1  Abb.  App. 
Dec.,  181 ;  6  Barb.,  626 :  23  Barb.,  318. 

Accord  and  satisfaction— Discontinuance— Release. 
Cited  in-21  Hun,  162 ;  7  Barb.,  384  ;  47  How.  Pr.,  442. 

Oral  evidence— Inadmissible  to  vary  deed.  Cited  in— 
12  Barb.,  376 ;  10  Bos-,  374. 

Aiso  cited  in— 1  Hilt..  177. 
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*MOSHER 


LAWRENCE  AND  WESTCOTT. 

Justice  Court — Pleading — Power  to  Allow  Amend- 
ments—  Variance —  Waiver  of  Objection. 

A  justice  of  the  peace  has  the  same  power  to  allow 
amendments  in  cases  pending  before  him  which  is 
possessed  by  courts  of  record. 

Where  the  plaintiff  in  a  justice's  court  declared  on 
a  special  agreement  as  a  parol  writing',  which,  when 
produced  on  the  trial,  turned  out  to  be  under  the 
hands  and  seals  of  the  parties ;  held,  a  variance 
which  was  amendable,  and  that  it  might  be  disre- 
garded by  the  justice. 

A  material  variance  between  an  instrument  as  set 
out  in  the  declaration  and  as  produced  on  the  trial, 
will  not  be  regarded  as  error,  unless  objected  to 
when  the  paper  is  offered  in  evidence. 

Citations— Cow.  &  H.  Notes,  518,  n.  407  ;  2  R.  S.,  225. 
sec.  1 ;  257,  sec.  181 ;  406,  sec.  79 ;  424,  sees.  1. 7, 8, 10 ;  15 
Wend.,  669 ;  10  Wend.,  214, 411. 

ERROR  to  the  Saratoga  C.  P.  Lawrence  and 
Westcott  sued  Mosher  before  a  justice.and 
declared  upon  an  instrument  in  writing  by 
which  the  defendant  agreed  to  assign  to  the 
plaintiffs  a  certain  lease,  and  to  procure  the 
discharge  of  a  mortgage  which  was  a  lien  upon 
the  demised  premises.  The  declaration  was  in 
writing,  and  set  out  a  copy  of  the  instrument, 
adding  the  signatures,  but  without  any  state- 
ment, or  anything  connected  with  the  signa- 
tures to  indicate  that  it  was  under  seal.  The 
defendant  pleaded  the  general  issue.  On  the 

NOTE.— New  trial— Objections  not  taken  at  the  trial, 
not  a  ground  for.  See  Ryerss  v.  Wheeler,  25  Wend., 
437,  note. 
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trial  the  instrument  was  produced  in  evidence 
under  the  hands  and  seals  of  the  parties.  An 
important  qualification  of  the  defendant's  cove- 
nant which  was  contained  in  the  original  was- 
omitted  in  the  copy  set  out  in  the  declaration. 
The  defendant  objected  to  the  admission  of  the 
instrument  on  account  of  its  being  under  seal, 
but  did  not  mention  the  other  variance.  The 
plaintiffs  offered  -to  consent  to  an  adjournment 
to  avoid  any  prejudice  the  defendant  might 
suffer  on  account  of  surprise,  but  he  declined 
the  offer  and  insisted  on  the  objection.  The 
justice  however  decided  to  admit  the  instru- 
ment, and  the  trial  proceeded  and  resulted  in 
a  judgment  for  the  plaintiffs,  which  was  af- 
firmed by  the  C.  P.  on  certiorari. 

Mr.  W.  H.  Merritt,  for  plaintiff  in  error. 

Mr.  A.  Bockes,  for  defendants  in  error. 

*By  the  Court,  Jewett.j;  The  plaint-  [*42O 
iffs  declared  upon  a  simple  contract  in  writing, 
purporting  to  set  it  out  in  hcec  verba.  On  the 
trial  they  offered  to  give  in  evidence  a  contract 
made  by  the  parties  under  their  hands  and 
seals — a  specialty.  This  evidence  was  objected 
to  by  the  defendant  on  that  ground.  The  jus- 
tice overruled  the  objection  and  admitted  the 
evidence. 

Upon  general  principles,  I  think  it  is  obvious 
that  the  justice  erred.  A  specialty  cannot  be 
given  in  evidence  as  the  foundation  of  an  ac- 
tion of  assumpsit,  upon  a  simple  contract.  The 
variance  changes  the  nature  of  the  writing,  se- 
as to  render  the  one  set  out  a  different  contract, 
in  legal  contemplation,  from  that  received  in 
evidence.  Cowen  &  H.  Notes,  518,  n.  407. 

It  is,  however,  insisted  that  the  declaration, 
was  amendable  after  verdict  under  the  provis- 
ions of  2  R.  S.,  406,  sec.  79  ;  Id.,  424,  sees.  1, 
7,  8.  See,  Mappa  v.  Pease,  15  Wend.,  669.  If 
amendable.it  is  contended  that  the  justice.upou 
the  trial,  was  bound  to  disregard  the  variance, 
unless  it  was  calculated  to  surprise  and  mislead 
the  defendant,  and  to  prevent  his  making  due 
preparation  for  a  full  answer  on  the  merits.  It 
is  evident  that  the  variance  was  not  calculated 
to  produce  that  effect,  and  that  the  defendant 
was  not  in  fact  surprised  or  misled.  This  suf- 
ficiently appears  from  the  circumstance  that 
'after  the  variance  was  discovered  an  adjourn- 
ment was  offered  him  which  he  declined. 

That  courts  of  record  have  the  power  to  al- 
low such  amendments  there  can  be  no  doubt. 
And  I  think  the  like  power  is  conferred  by  stat- 
ute on  justice's  courts.  The  statute  relating  to- 
the  jurisdiction  of  these  courts  provides  that 
where  no  special  provision  is  otherwise  made 
by  law,  such  court  shall  be  vested  with  all  the 
necessary  powers  which  are  possessed  by  courts 
of  record  in  this  State.  2  R.  S.,  225,  sec.  1. 
The  provision  concerning  amendments  in  civil 
cases  confers  the  power  on  the  court  in  which 
any  action  shall  be  pending,  to  amend  any 
process,  pleading  or  proceeding  in  such  action, 
either  in  form  or  substance, for  the  furtherance 
of  justice,  on  such  terms  as  shall  be  just,  at 
any  time  before  judgment  rendered  therein.  2 
R.  S.,  424,  sec.  1.  It  is  also  enacted  that  no 
judgment,  after  verdict,  *shall  be  stayed  [*421 
or  reversed,  impaired  or  in  any  way  affected 
by  reason  of  certain  enumerated  omissions,  im- 
perfections, defects  and  variances  therein.  Id., 
sec.  7;  and  also  that  such  omissions  as  are  in 
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the  preceding  section  enumerated,  and  all  oth- 
ers of  a  like  nature,  not  being  against  the  right 
and  justice  of  the  matter-  of  the  suit  and  not  al- 
tering the  issue  between  the  parties,  or  the  tri- 
al, shall  be  supplied  and  amended  by  the  court 
where  the  judgment  shall  be  given,  or  by  the 
court  into  which  such  judgment  shall  be  re 
moved  by  writ  of  error.  Sec.  8.  And  this  pro- 
vision is  declared  to  extend*  to  all  actions  in 
•courts  of  law.  Sec.  10.  This  court  held  that 
the  justices'  courts  possess  the  same  power  on 
the  subject  of  amendments  as  courts  of  record. 
Brace  v.  Benson,  10  Wend.,  214.  The  judges 
•of  the  C.  P.,  when  reviewing  justices'  judg- 
ments on  certiorari,  are  required  to  give  judg- 
ment in  the  case,  as  the  right  of  the  matter  may 
appear,  without  regarding  technical  omissions, 
imperfections  or  defects  m  the  proceedings  be- 
fore the  justice,  which  did  not  affect  the  mer- 
its. 2K.  S.,  257,  sec.  181. 

I  am  of  opinion,  therefore,  that  the  defect  in 
the  declaration  was  such  as  the  justice's  court 
had  ample  power  to  amend  before  verdict;  and 
that  on  the  trial  it  might  well  disregard  the 
•variance. 

It  is  also  insisted  here  that  there  was  a  vari- 
ance between  the  agreement  declared  on  and 
the  one  given  in  evidence,  in  the  omission  in 
the  former,  as  set  out,  of  the  qualification  an- 
nexed to  the  defendant's  covenant.  It  is 
«nough  to  say  in  answer  to  this  objection,  that 
it  was  not  raised  before  the  justice,  and  if  it 
had  been  the  declaration  might  have  been 
amended.  It  cannot  avail  the  party  here.  Whit- 
ney v.  Button,  10  Wend.,  411. 

Judgment  affirmed. 

Cited  in— 3  N.  Y.,  151 :  21  Barb.,  550 ;  53  Barb..  571 : 
36  How.  Pr.,  121 ;  6  Wall..  581. 


422*]  *SCHERMERHORN  «.  BUELL. 

Lease — Exception  of  Trees— Agreement  Not  to 
Cut —  Waste — Trespass. 

If  a  lessor  except  the  trees  on  the  demised  prem- 
ises, they  do  not  pass  with  the  land,  and  he  can 
maintain  trespass  against  the  tenant  if  he  cut  them. 
Per  Bronson,  Ch.  J. 

But  a  clause  in  a  lease  for  years  in  these  words  : 
"All  the  timber  in  the  southeast  corner,  of  about 
five  acres,  suitable  and  proper  for  fuel,  to  be  left 
and  not  cleared,"  is  not  an  exception,  but  an  agree- 
ment not  to  cut  the  timber  referred  to. 

The  language  of  an  exception  in  a  lease  is  consid- 
ered that  of  the  lessor,  and  is  to  be  construed  favor- 
ably for  the  lessee.  Per  Bronson,  Ch.  J. 

If  a  lessee  cut  trees  which  it  is  his  duty,  either  by 
law  or  by  his  contract  with  the  lessor,  to  preserve,, 
he  is  liable  to  an  action  of  waste,  or  case  in  the  nat- 
ure of  waste;  or,  in  the  case  of  a  contract,  to  an  ac- 
tion on  the  C9ntract.  Per  Bronson,  Ch.  J. 

He  is  also  liable  in  trover  for  the  wood  which  has 
been  severed  from  the  freehold.  Per  Bronson,  Ch.  J. 

And  trespass  may  be  maintained  against  him  by 
the  landlord  for  carrying  away  and  converting  the 
wood,  after  the  trees  had  been  cut. 

Therefore,  where  a  lessee  for  years  had,  by  a 
clause  in  the  lease  not  amounting  to  an  exception, 
agreed  to  leave,  and  not  to  cut,  certain  trees,  which 
agreement  he  violated  by  cutting  the  trees  referred 
to  and  carrying  them  away  during  the  term ;  held, 
that  though  trespass  to  the  real  estate  could  not  be 
brought  for  the  act  of  cutting  down  the  trees  be- 
cause the  defendant  was  in  possession,  yet  that  the 
landlord  might  maintain  trespass  de  bnnis  aspwrtatis 
against  the  tenant  for  carrying  away  the  wood  after 
it  had  been  severed  from  the  freehold. 

By  cutting  down  the  trees  the  lessee  put  an  end  to 
his  interest  in  them :  and  the  general  property  which 
the  lessor  had  in  them  before  the  lease,  attached  to 


and  became  absolute  in  them  as  chattels.  Per  Bron- 
son, Ch.  J- 

Citations— 1  Saund.,  322,  n.  5 :  1  Ld.  Raym.,  551, 552 ; 
Cro.  Eliz.,  17. 18;  Vin.  Abr.  Trees,  A,  pi.  6,  7  ;  Bac. 
Abr.  Trespass,  C,  3  ;  5  Barn.  &  C.,  842 ;  2  Id.,  197 ;  Cro. 
Car.,  242 ;  Palmer,  327  ;  W.  Jones,  255 ;  Com.  Dig. 
Biens.  H,  Trees ;  Vin.  Abr.,  Maeresme,  A,  pi.  2,  3 ;  1 
Chit.  PI..  160,  206,  ed.  1837  ;  Alleyn,  81 ;  Vin.  Abr.,  tit. 
Trespass,  S.  pi.  10 ;  19  Wend.,  507  ;  3  Johns.,  468  ;  7 
Johns.,  1 ;  3  Bl.  Com.,  210. 

ERROR  to  Genesee  C.  P.  Schermerhorn 
sued  Buell  in  the  court  below,  and  de- 
clared in  trespass.  One  count  was  for  cutting 
and  carrying  away  trees;  and  one  count  was 
simply  for  taking  and  carrying  away.  The  case 
was  as  follows:  May  24,  1837,  the  plaintiff  by  a 
lease,  not  undersea!,  demised  to  the  defendant 
a  lot  of  land  containing  96  acres,  for  the  term 
of  six  years  commencing  on  the  1st  of  Novem- 
ber following,  for  the  yearly  rent  of  $150. 
which  rent  the  defendant  agreed  to  pay,  with 
all  taxes,  etc.  The  lease  contained  a  clause  as 
follows:  "  All  of  the  timber  in  the  southeast 
corner,  of  about  five  acres,  suitable  and  proper 
for  fuel,  to  be  left  and  not  cleared."  The  lot 
was  wild  and  uncultivated  at  the  date  of  the 
lease.  It  was  called  "  oak  openings."  The  de- 
fendant *entered,  and  cleared  and  cul  [*423 
tivated  most  of  the  land;  and  on  the  five  acres 
in  the  southeast  corner  of  the  lot  he  cut  some 
trees  which  were  suitable  and  proper  for  fuel, 
and  carried  away  the  timber.  For  that  wrong 
this  action  was  brought.  The  suit  was  com- 
menced before  the  term  granted  by  the  lease 
had  expired,  and  while  the  defendant  was  in 
possession.  The  court  below  held  that  the 
plaintiff  could  not  maintain  trespass,  and  di- 
rected the  jury  to  find  a  verdict  for  the  defend- 
ant, which  they  did,  and  judgment  was  ren- 
dered in  his  favor.  The  plaintiff  brings  error 
on  a  bill  of  exceptions. 

Mr.  J.  D.  Merrill,  for  plaintiff  in  error, 
cited  8  East,  190;  9  Johns.,  376;  1  Chit.  PI., 
50,  160;  1  Saund..  322,  and  n.;  7  T.  R.,  13;  4 
Taunt.,  316;  1  Ld.  Raym.,  552;  20  Vin.  Abr., 
415,  416. 

Mr.  D.  H.  Chandler,  for  defendant  in  er- 
ror, cited  Cro.  Car.,  242;  1  Chit.  PL,  71,  186, 
197,  200;  4  T.  R.,  489;  7  Id.,  9;  Com.  Dig. 
Biens,  H;  5  Barn.  &  C.,  842;  8  Cow.,  115;  1 
Johns.,  512;  3  Id.,  468. 

By  the  Court,  Bronson,  Ch.  J.  When  the 
lessor  excepts  the  trees  on  the  demised  prem- 
ises, they  do  not  pass  with  the  land,  and  he 
may  enter,  cut  and  carry  them  away;  and  he 
can  maintain  trespass  against  the  tenant,  if  he 
cuts  them.  1  Saund.,  322,  n.  5;  1  Ld.  Raym., 
551,  552;  Cro.  Eliz.,  17,  18;  Vin.  Abr.  Trees, 
A,  pi.  6;  Bac.  Abr.  Trespass,  C,  3;  BuUen  v. 
Denning,^  Barn.  &  C.,  842.  But  in  this  case, 
I  am  not  able  to  see  that  the  trees  were  except- 
ed.  When  there  is  any  doubt  about  the  mean- 
ing of  an  exception  in  a  lease,  the  words,  be- 
ing considered  those  of  the  lessor,  are  con- 
strued favorably  for  the  lessee.  Sullen  v. 
Denning,  5  Barn.  &  C.,  842;  Cardigan  v.  Ar- 
mitage,  2  Id.,  197.  The  clause  in  this  lease  in 
relation  to  the  timber  on  the  five  acres  in  the 
southeast  corner  of  the  lot  is  not  even  in  the 
form  of  an  exception;  and  nothing  more  can  be 
made  of  it  than  an  agreement  between  the  par- 
ties that  the  timber  on  the  five  acres  should 
"  be  *left,  and  not  cleared,"  or  cut  off.  [*424 
The  defendant  is  bound  by  the  agreement,  and 
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must  answer  for  breaking  it;  but  it  does  not 
limit  the  extent  of  the  grant.  The  whole  lot, 
with  all  the  timber  upon  it,  passed  by  the  de- 
mise. Without  the  clause,  the  law  would  hav* 
imposed  the  duty  of  preserving  a  portion  of 
the  timber;  and  it  might  have  been  proper  to 
save  it  in  different  parts  of  the  lot,  and  to  an 
-extent  either  greater  or  less  than  five  acres  in 
the  whole,  as  the  rules  of  good  husbandry 
should  decide.  But  the  parties  have  settled 
that  matter  by  contract,  saying  where  and  to 
what  extent  the  timber  should  be  preserved. 
The  case  then  stands  on  the  same  principle  as 
though  there  had  been  no  such  clause  in  the 
lease,  and  the  law  had  decided  that  the  timber 
on  the  five  acres  should  not  be  cut.  In  either 
case,  the  interest  in  the  trees,  for  all  the  pur- 
poses of  shade  and  fruit,  would  pass  with  the 
land  to  the  lessee;  but  the  general  property  in 
the  trees  would  remain  in  the  lessor.  And  if 
the  tenant  improperly  cut  the  timber,  his  inter- 
est in  it  is  thereby  determined;  and  the  land- 
lord may  have  an  action  of  waste,  an  action  on 
the  case  in  the  nature  of  waste,  or  an  action  on 
the  contract,  where  there  is  one  touching  the 
subject,  for  the  injury  done  to  the  land;  or  he 
may  have  an  action  of  trover  for  the  wood 
which  has  been  severed  from  the  freehold. 
Barry  v.  Heard,  Cro  Car.,  243;  Palm.,  327, 
and  W.  Jones,  8.  C.,  255;  Com.  Dig.  Biens,  H, 
Trees;  Vin.  Abr.,  Maereume,  A,  pi.  2,  3;  1 
€hit.  PI.,  160,  ed.  1837.  The  question  here  is, 
whether  the  landlord  may  not  also  have  tres- 
pass for  the  carrying  away  and  conversion  of 
the  wood  after  the  trees  had  been  cut.  It  was 
laid  down  long  ago,  and  I  do  not  find  that  the 
doctrine  has  ever  been  denied,  that  if  lessee 
for  years  cuts  down  timber  trees  and  lets  them 
lie,  and  after  carries  them  away,  so  that  the 
taking  and  carrying  away  be  not  as  one  con- 
tinued act,  but  that  there  be  some  time  for  the 
distinct  property  of  a  divided  chattel  to  settle 
in  the  lessor,  that  an  action  of  trespass  m  et 
armis  will  lie  against  the  lessee.  Udal  v. 
Udal,  Aleyn,  81;  Vin.  Abr.  Trees,  A.  pi.  7; 
and  tit.  Trespass,  S,pl.  10;  1  Chit.  PI.,  206,ed 
1837.  It  is  true,  that  trespass  for  an  injury  to 
425*]  real  property  which  is  occupied  *at  the 
time,  can  only  be  maintained  by  the  person  in 
actual  possession.  I  cannot  now  call  to  mind 
more  than  two  exceptions  to  this  general  rule. 
One,  where  the  wrong  is  done  by  a  tenant  at 
will,  in  which  case  the  injury  amounts  to  a  de 
termination  of  the  will  and  of  his  possession. 
The  other  exception  is,  where  the  wrong  was 
done  by  a  disseisor,  and  the  disseisee  after- 
wards regains  the  possession.  In  that  case  the 
disseisee  is  deemed  in  law  to  have  had  the  pos- 
session from  the  beginning.  Holmes  v.  Seely,  19 
Wend.,  507;  Tob&y  v.  Webster,  3  Johns.,  468; 
Philips  v.  Covert,  7  M,  1;  3  Bl.  Com.,  210. 
But  the  point  under  consideration  is  not.wheth- 
er  the  lessor  can  maintain  trespass  against  the 
lessee  for  an  injury  to  the  freehofd,  but  wheth- 
er he  can  have  that  action  for  carrying  away 
and  converting  the  trees  after  they  have  been 
wrongfully  severed  from  the  freehold.  Upon 
the  authorities  already  cited,  the  action  may 
be  supported;  and,  as  I  think,  without  violat- 
ing any  legal  principle.  The  interest  which 
the  lessee  had  in  the  trees  is  determined  by  the 
wrongful  act  of  cutting  them  down;  and  the 
general  property  which  the  lessor  had  before, 


subject  to  the  rights  of  the  lessee,  has  now  be- 
come absolute.  The  trees  have  become  mere 
personal  chattels,  and  the  lessor  is  the  general 
owner,  and  entitled  to  immediate  possession. 
He  is  in  a  condition  to  maintain  trespass 
against  anyone  who  takes  and  carries  away 
the  property.  It  is  said,  that  as  the  lessee  is  in 
the  rightful  possession  of  the  land,  the  lessor 
has  no  right  to  enter  upon  it  for  the  purpose  of 
carrying  away  the  trees  after  they  have  been 
cut  down.  That  may  be  so;  and  the  lessor 
may  not  be  able  to  maintain  trespass  so  long  as 
the  trees  remain  on  the  land.  But  the  right  to 
the  possession  of  the  chattel  may  be  complete, 
although  there  may  be  no  right  to  enter  upon 
the  land  of  another  for  the  purpose  of  taking 
it.  As  the  lessor  has  the  right,  both  of  prop- 
erty and  possession,  in  the  trees,  he  may  sue 
whenever  they  are  carried  away  and  convert- 
ed to  the  use  of  another. 

Whether  the  trees  were  cut  at  one  time,  and 
carried  away  at  another,  was,  upon  the  evi- 
dence, a  question  for  the  jury. 

Judgment  reversed. 

Lessee— Gutting  of  trees  by— Remedy—  Waste.  Cited 
in— 29  N.  Y.,  31 ;  53  N.  Y.,  433;  2  Keyes,  473;  2  Abb. 
App.  Dec..  193 ;  11  Barb.,  599 ;  34  How.  Pr.,  446. 

Carrying  au'ay  and  converting  wood— Trespass. 
Cited  in-34N.  Y.,  366;  19  Barb.,  561 ;  34  How.  Pr., 
446 ;  44  Ind.,  296 ;  15  Am.  Rep.,  237  ;  22  Mich.,  317  ;  7 
Am.  Rep.,  657. 
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Trial — Discretion  of  Court  or  Referees  as  to  the 
Number  of  Witnesses — Opinions — Evidence — 
Secondary. 

On  the  trial  of  a  cause  involving1  a  question  on 
which  the  opinions  of  witnesses  are  competent  tes- 
timony, the  court,  or  referees,  may,  in  their  discre- 
tion, limit  the  number  of  such  witnesses  which  each 
party  may  examine. 

And  where,  in  an  action  on  the  indorsement  of  a 
promissory  note,  which  the  defendant  alleged  to  be 
a  forgery,  the  referees  before  whom  the  cause  was 
tried  decided  "not  to  hear  the  testimony  of  more 
than  twenty  witnesses  on  each  side,  called  for  the 
purpose  of  expressing  an  opinion  on  the  genuine- 
ness of  the  signature  in  question,"  and  refused  to 
hear  additional  witnesses  for  that  purpose,  offered 
by  the  defendant ;  held,  a  discreet  exercise  of  the 
discretion  of  the  referees. 

Though  mere  extracts  from  written  documents, 
which  are  lost  or  destroyed,  cannot  be  received  as 
evidence,  where  there  is  no  account  of  the  remain- 
ing contents  of  the  paper,  yet  where  the  witness 
who  had  taken  the  extracts,  had  read  the  whole  doc- 
ument, and  could  give  a  general  account  of  its  con- 
tents, his  statement  of  the  parts  extracted  by  him  Is 
competent  secondary  evidence  of  the  paper. 

Citation-6  Serg.  &  R.,  420. 

MOTION  to  set  aside  the  report  of  referees. 
The  suit  was  brought  to  recover  the 
amount  of  a  check  drawn  in  the  year  1836,  on 
a  bank  in  Buffalo,  by  William  Porsyth,  for 
$2,000,  payable  to  the  order  of  Benjamin  Rath- 
bun,  and  indorsed  by  him  and,  as  alleged,  by 
the  defendant.  It  was  payable  in  three  months 
after  date.  Non  assumpsit  was  pleaded,  and 
the  principal  question  on  the  trial  was  whether 
the  defendant's  indorsement  was  genuine,  or 
was,  as  he  contended,  a  forgery.  The  present- 
ment for  payment  and  notice  of  non-payment 
were  admitted.  Much  of  the  testimony  con- 
sisted of  the  opinions  of  witnesses  who  were 
acquainted  with  the  handwriting  of  the  de- 
fendant, upon  the  question  of  the  genuineness 
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of  the  indorsement.  Afier  considerable  testi- 
mony of  that  description  had  been  given,  the 
referees  decided  that  they  would  "not  hear  the 
testimony  of  more  than  twenty  witnesses  on 
each  side  called  for  the  purpose  of  expressing 
an  opinion  on  the  genuineness  of  the  signa- 
ture" in  question.  The  counsel  for  both  par- 
ties objected  to  this  decision.  After  the  de- 
fendant's counsel  had  called  and  examined 
twenty  witnesses  upon  the  point  referred  to 
(two  of  whom,  however,  appeared  not  to  be  ac- 
quainted with  the  defendant's  handwriting), 
they  proposed  to  call  two  others,  whom  they 
427*]  *named,  and  also  stated  that  they  had 
eight  or  ten  additional  ones  whom  they  desired 
to  examine.  The  referees  decided  to  adhere 
to  the  rule  laid  down  by  them,  and  declined  to 
hear  the  additional  witnesses. 

It  appeared  that  Rathbun,  the  first  indorser 
of  the  check,  had  made  a  general  assignment 
for  the  benefit  of  his  creditors,  and  that  the  de- 
fendant hod  presented  to  the  trustees  under 
this  assignment,  written  statements  of  sundry 
claims  which  he  had  upon  the  fund.  The 
plaintiff  undertook  to  show  that  in  one  of  these 
statements  the  defendant  had  recognized  the 
genuineness  of  his  indorsement  upon  the  check 
in  question;  and  for  this  purpose  called  S.  G. 
Haven,  by  whom  he  offered  to  prove  the  con- 
tents of  such  statement,  after  having  given  evi- 
dence of  its  loss.  The  ruling  of  the  referees, 
and  the  testimony  given  upon  the  subject,  are 
sufficiently  stated  in  the  opinion  of  the  court. 

The  referees  found  the  defendant's  indorse- 
ment to  be  genuine,  and  reported  in  favor  of 
the  plaintiff  the  amount  of  the  check,  deduct- 
ing what  the  plaintiff  had  realized  out  of  the 
estate  conveyed  by  Rathbun  to  the  trustees. 
The  defendant  moved  to  set  aside  the  report 
and  for  a  new  trial. 

Messrs.  W.  W.  Mann  and  A.  Taber,  for 
defendant. 

1.  The  referees  had  no  right  to  limit  the 
number  of  witnesses    which   the    defendant 
might  examine  upon  the  question  of  the  gen- 
uineness of  the  indorsement.     It  was  a  ques- 
tion of  fact,  and  not  like  the  inquiry  upon  the 
impeachment  of  the  general  reputation  of  a 
witness. 

2.  An  extract  from  the  statement  made  by 
the  defendant  to  the  assignees  of  Rathbun 
could  not  be  given  in  evidence.     If  the  proof 
was  sufficient  to  allow  secondary  evidence, 
such  evidence  should  have  related  to  the  whole 
contents  of  the  statement,  and  not  to  a  part 
only.     Cowen  &  H.   Notes,  p.  1242,  n.  872  ; 
Dennis  v.  Barber,  6  Serg.  &  R. ,  420. 

Mr.  M.  Fillmore,  for  plaintiff,  as  to  the 
first  point,  referred  to  Qarey  v.  Nicholson,  24 
Wend.,  350. 

428*]  *By  the  Court,  Bear dsley ,  ,7.  The 
main  question  before  the  referees  was  as  to  the 
genuineness  of  the  indorsement  of  the  defend- 
ant's name  on  Forsyth's  check.  Upon  this 
point  the  opinion  of  witnesses,  acquainted  with 
the  handwriting  of  the  defendant,  was  admis- 
sible, and  such  evidence  was  given  by  both 
parties.  At  an  early  stage  of  the  trial  the  ref- 
erees decided  to  limit  the  number  of  witnesses 
on  that  question,  and  announced  their  determi- 
nation to  the  parties.  This,  at  the  time,  was 
objected  to  by  both  parties,  and  is  now  com- 
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plained  of  on  the  part  of  the  defendant;  but  as- 
it  seems  to  me,  without  any  just  cause. 

It  must  not  escape  notice  that  this  was  evi- 
crence  of  opinion,  and  not  of  facts,  circum- 
stances or  declarations  bearing  upon  the  point 
in  issue.  Where  such  evidence  is  allowable, 
courts  and  referees  must  exercise  a  discretion 
and  control  as  to  the  number  of  witnesses- 
whose  opinions  will  be  heard,  or  such  exam- 
inations will,  at  times,  be  nearly  interminable. 
And  that  such  a  power  exists  in  all  judicial 
tribunals,  admits,  in  my  opinion,  of  as  little 
doubt  as  that  it  was  discreetly  exercised  in  this 
instance.  The  evidence  of  twenty  witnesses 
on  each  side,  standing  in  direct  conflict  with 
each  other  upon  a  matter  of  mere  opinion,  if 
such  a  state  of  things  could  aid  referees  at  all, 
would,  certainly,  afford  them  as  much  assist- 
ance as  similar  evidence  from  any  greater  num- 
ber of  antagonist  witnesses. 

Nor  was  there  any  error  in  receiving  second- 
ary evidence  of  the  contents  of  the  written 
memorandum,  alleged  to  have  been  made  by 
the  defendant,  in  regard  to  the  indorsement  of 
this  check.  The  evidence  was  very  full  and 
satisfactory  to  show  that  this  memorandum 
had  been  lost  or  destroyed,  which  laid  a  proper 
foundation  for  the  admission  of  parol  evidence 
of  its  contents.  The  only  witness  who  had 
seen  the  memorandum,  and  by  whom  its  con- 
tents were  sought  to  be  proved,  was  Mr.  Ha- 
ven, and  he  was  not  subjected  to  a  very  rigid' 
examination  with  a  view  to  ascertain  how  far 
he  had  knowledge  of  the  contents  of  the  entire 
paper,  so  as  to  be  able  to  speak  fully  on 'that 
subject.  This  particular,  but  most  material* 
inquiry,  seems  hardly  to  have  been  started  on 
the  hearing,  the  objections  to  *his  [*42^ 
proving  the  contents  of  the  memorandum  made- 
by  him  being,  first,  that  a  proper  foundation 
had  not  been  laid  for  the  admission  of  second- 
ary evidence  ;  and  second,  that  the  copy  of  &• 
part  of  the  original  memorandum,  which  the 
witness  had  made,  could  not  be  used  as  evi- 
dence, because  it  was  a  copy  of  a  part  and  not 
of  the  entire  paper. 

If  this  extract  had  been  offered  as  written 
evidence  of  the  original  memorandum,  or  a& 
the  only  evidence  of  what  the  original  con- 
tained, it  would  have  been  inadmissible,  as  the- 
oral  statements  of  a  witness,  who  had  read  the 
original  but  in  part,  would  have  been.  The 
plaintiff  was  at  liberty  to  give  secondary  evi- 
dence of  the  contents  of  this  paper  ;  but  he- 
was  bound  to  furnish  reasonable  proof  of  the 
entire  contents,  and  could  not  be  allowed  to- 
prove  a  part  and  stop  there.  Nor  was  this  at- 
tempted in  the  present  instance.  The  offer 
was  to  prove  the  contents  of  the  memorandum, 
and  not  of  a  part  only ;  and  the  objection- 
made,  and  the  proof  given,  must  be  understood 
as  having  reference  to  this  offer.  In  speaking 
on  this  subject  the  witness  says,  "  the  memo- 
randum contained  a  list  of  the  claims  Gen. 
Burt  had  against  Rathbun,  setting  them  out 
and  describing  them."  In  this  general  way  the 
entire  contents  of  the  memorandum  are  stated 
by  the  witness  ;  he  then  proceeds:  "In  that 
was  the  memorandum  I  supposed  to  be  in 
reference  to  this  check  ;  it  was  as  follows : 
'also  a  check  drawn  by  Wm.  Forsyth  on  the 
cashier  of  the  Bank  of  Buffalo— may  be  a  gen- 
uine indorsement  as  I  once  recollect  indorsing 
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such  a  check  and  this  may  be  a  renewal  of  the 
same.  This  belongs  to  H.  H.  Sizer— $2,000.' 
Then  there  was  another  statement  in  these 
words.  I  think  it  immediately  follows  the 
other,  but  as  to  that  I  am  not  certain  ;  'and  a 
check  of  H.  H.  Sizer's  drawn  by  Wm.  For- 
syth,  which  he  wishes  me  to  present  in  my 
name.'  The  original  was  in  the  handwriting 
of  Burt.  I  am  acquainted  with  his  handwrit- 
ing. There  were  other  claims  in  the  paper, 
but  these  two  were  all  that  in  any  way  re- 
ferred to  this  check,  or  one  like  it.  I  copied 
this  myself  at  the  time  I  saw  it  in  Cleary's  pos- 
session. "  Thus  far  I  have  copied  from  the  di- 
rect examination  of  the  witness,  Haven.  He 
43O*]  was  cross  examined  *although  not  at 
large,  as  to  the  contents  of  the  entire  memo- 
randum, but  sufficiently  so  to  show  that  the  wit- 
ness was  understood  as  giving  evidence  of 
everything  contained  in  the  paper,  a  part  of  his 
statements  being  founded  on  memory  alone, 
and  the  residue  contained  in  the  written  copy 
from  which  he  read.  It  was,  therefore,  not 
like  the  case  of  Dennis  v.  Barber,  6  Serg.  &  R., 
420,  to  which  reference  was  made  on  the  argu 
ment.  There  a  copy  of  part  of  a  letter  was  of- 
fered in  evidence  and  rejected,  because  a  copy 
of  a  part  only.  But  it  must  be  further  ob- 
served that  the  witness,  in  that  case,  and  only 
one  was  offered  to  be  sworn,  "did  not  pretend 
that  either  the  extract  offered,  or  his  own  rec- 
ollection, embraced  even  the  substance  of  the 
whole  letter."  And  it  was  on  this  principle, 
which  the  court  say  was  "amply  sufficient," 
that  the  evidence  was  rejected  at  the  trial,  al- 
though, on  the  motion  for  a  new  trial,  other 
grounds  were  also  ad  verted  to.  But  in  the  case 
at  bar,  a  very  different  state  of  things  was 
presented,  for  the  witness  professed  to  speak 
fully  of  the  entire  contents  of  the  memoran- 
dum. In  the  case  referred  to  the  extract  from 
the  letter  was  offered  as  competent  evidence, 
on  the  offer  of  the  witness,  "to  prove  that  the 
rest  of  it  related,  in  no  respect,  to  any  matter 
in  the  cause,"  which  it  was  urged  "was  equiv- 
alent to  proof  of  the  contents  of  the  part  not 
comprised  in  the  extract.  But  a  decisive  an- 
swer is,"  say  the  court,  "that  for  all  this,  we 
have  only  the  opinion  of  a  witness,  who  under- 
takes to  say  what  the  letter  did  not  contain, 
without  pretending  to  give  an  account  of  what 
it  actually  did  contain."  The  evidence  given 
in  the  present  case,  by  Mr.  Haven,  was  not  so 
imperfect,  for  he  spoke  fully  of  what  the  mem- 
orandum did  contain,  the  extract  he  had  made 
from  it  comprising  but  a  limited  part  of  the 
entire  paper.  A  foundation  had  been  laid  for 
giving  parol  evidence  of  the  contents  of  this 
memorandum,  and  the  witness  might  have 
spoken  from  memory  alone,  or  aided  by  the 
written  copy  of  a  part  of  the  paper,  which  had 
been  made  by  himself,  and  was  then  in  his 
hand.  There  was  no  occasion  for  his  reading 
it  as  written  evidence,  for  he  might  have  given 
the  same  testimony,  and  in  the  very  same 
words,  stating  that  he  was  enabled  to  do  so 
431*]  from  *a  written  memorandum  then  be- 
fore him.  This  would  have  been  competent 
and  proper,  and  the  evidence,  as  given,  was,  in 
substance,  the  same  thing.  Nor  was  an  objec- 
tion made  that  it  was  incompetent,  supposing 
secondary  evidence  admissible,  to  prove  a  part 
of  the  contents  of  the  memorandum  from  mem- 
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ory  alone,  and  the  residue  by  resorting  to  the 
copy  made  by  the  witness.  The  copy  was  but 
a  substitute  for  words  which  the  witness  might 
have  spoken,  and,  as  far  as  I  can  see,  was  un- 
objectionable. 

The  other  points  made  on  the  argument  have 
been  examined,  but  neither  of  them  can,  in  my 
opinion,  be  sustained. 

Motion  denied. 

Cited  in— 68  N.  Y.,  536 ;  9  Hun,  136. 


SLEEPER  v.  VAN  MIDDLESWORTH. 

Impeachment  of  Witness'  Character  Four  Years 
Prior  to  Trial — Presumption  of  Continuance 
of  Bad  Character. 

The  principle  that  the  existence  of  a  person,  a  per- 
sonal relation,  or  a  state  of  thing's,  once  established 
by  proof,  is  presumed  to  continue  the  same  until 
the  contrary  is  shown,  is  applicable,  within  reason- 
able limits,  to  the  character  of  a  witness  proved  to 
have  once  sustained  a  bad  reputation  for  truth  and 
veracity. 

Therefore,  held,  that  the  character  of  a  witness 
may  be  impeached  by  persons  in  whose  neighbor- 
hood he  had  lived  until  four  years  prior  to  the  trial, 
though  he  had  then  removed  to  another  place  four- 
teen miles  from  that  neighborhood,  where  he  had 
since  resided,  and  the  witnesses  did  not  know  the 
character  which  he  bore  at  the  latter  place. 

Citations— 1  Greenl.  Bv.,  sees.  41,  42 :  Best,  Pres., 
sec.  136;  Stark.  Ev.,  937,  Phil.  ed.  1842. 

ERROR  to  the  Livingston  C.  P.  Sleeper  sued 
Van  Middlesworth  in  assumpsit,  and  the 
cause  was  tried  in  the  C.  P.  on  appeal  from  a 
justice's  court.  In  the  course  of  the  trial  the 
defendant  called  and  examined  one  Post  as  a 
witness,  who  gave  material  testimony.  The 
plaintiff  called  witnesses  to  impeach  his  gener- 
al character,  but  it  appeared  that  they  lived  a 
distance  of  fourteen  miles  from  the  then  resi- 
dence of  Post,  though  he  had  formerly  resided 
in  their  neighborhood.  They  testified  that  they 
knew  the  character  he  sustained  when  he  lived 
near  them,  but  not  that  which  he  bore  in  the 
neighborhood  *where  he  then  lived,  [*432 
and  that  he  removed  to  the  latter  place  about 
four  years  before  the  trial.  One  of  the  wit- 
nesses said  he  had  heard  his  character  spoken 
of  within  a  year,  and  another  within  four 
months.  The  plaintiff  offered  to  examine  these 
witnesses  as  to  Post's  general  character,  with 
a  view  to  prove  it  to  be  bad.  The  defendant 
objected  on  the  ground  that  they  had  not  such 
a  knowledge  of  his  general  character  as  would 
qualify  them  to  testify  on  the  subject.  The  ob- 
jection was  sustained  and  the  testimony  of  the 
impeaching  witnesses  excluded.  The  plaintiff 
excepted  and  the  defendant  had  a  verdict  and 
judgment.  The  plaintiff  brought  error  on  a 
bill  of  exceptions. 

Mr.  S.  Lord,  for  plaintiff  in  error. 

Mr.  G.  Hastings,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  At  the  time 
of  the  trial  the  witness,  Post,  lived  in  the  Town 

NOTE. — Impeachment  of  witness— Former  bad  re- 
fute—Presumption  as  to  continuance.  In  connection 
with  the  above  case  of  Sleeper  v.  Van  Wig-gles worth, 
see  People  v.  Abbot,  19  Wend.,  192 :  Anonymous,  17 
Abb.  Pr.,  48 ;  Graham  v.  Chrystal,  2  Abb.  App.  Dec., 
263 ;  S.  C.,  2  Keyes.  21 :  Rathbun  v.  Ross,  46  Barb., 
127 ;  People  v.  Haynes,  38  How.  Pr.,  369 ;  Tompkins 
v.  Wadley,  3  Sup.  Ct.,  424 :  Stevens  v.  Rodger,  25  Hun, 
54 ;  Dollner  v.  Lintz.  84  N.  Y.,  669. 
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of  Genesee,  where  he  had  resided  for  nearly 
four  years.  He  is  spoken  of  as  a  young  man, 
but  nothing  more  definite  as  to  his  age,  ap- 
pears in  the  bill  of  exceptions.  The  question 
to  be  determined  is  whether  the  witnesses 
called  to  impeach  his  character  were  shown  to 
be  competent  to  speak  on  that  subject.  They 
were  not  from  the  neighborhood  where  he  then 
resided,  but  came  from  a  distance  of  about 
fourteen  miles  ;  nor  had  they  any  acquaint- 
ance in  his  neighborhood — his  reputation  at 
that  place  and  while  he  had  resided  there, 
being  wholly  unknown  to  them.  They  had, 
however,  known  Post  before  his  removal  to 
Genesee,  and  while  he  lived  in  their  neigh- 
borhood, and  they  knew  and  could  speak 
of  the  character  he  then  sustained  at  that 
place. 

It  is  necessary  to  ascertain  distinctly  what 
this  objection  was,  and  what  it  was  not.  And 
in  the  first  place  it  was  not  that  the  witnesses 
were  asked  to  speak  upon  particular  acts  in- 
stead of  general  reputation  ;  nor  was  it  that 
their  knowledge  of  that  reputation  at  the 
time  to  which  their  evidence  would  have  ref- 
erence, was  so  limited,  or  of  such  a  nature,  as 
433*]  to  forbid  their  *speaking  at  all  on  the 
subject.  The  objection  made  was  altogether 
different.  In  effect  it  was,  that  the  character 
of  the  witness,  Post,  whatever  it  might  have 
been,  four  years  before  the  trial,  was  an  irrel- 
evant fact ;  and  whether  it  was  at  that  time 
good  or  bad,  could,  for  no  purpose,  be  mate- 
rial to  inquire. 

In  speaking  to  the  question  of  character  wit- 
nesses are  never  restricted  to  the  precise  time 
when  their  testimony  is  given.  The  nature  of 
the  inquiry  precludes  this,  for  the  evidence 
must  necessarily  refer  to  reports  and  reputation 
of  which  a  knowledge  had  been  acquired  be- 
fore the  witness  came  to  the  stand.  To  what 
Eeriod  of  time  shall  the  inquiry  be  restricted? 
hall  it  be  to  a  day,  a  week,  or  a  month?  All 
will  agree  that  either  would  be  too  short,  and 
that  the  inquiry  may  be  pushed  further.  It 
certainly  might  be  extended  to  several  months, 
or  a  year  preceding  the  trial,  and  I  do  not  see 
that  it  should  be  even  thus  limited.  Perhaps 
the  character  of  the  witness  for  the  last  year 
would  afford  more  convincing  evidence  of  the 
credit  which  his  statements  should  receive,  than 
his  reputation  four  years  earlier.  Still,  the 
evidence  for  the  entire  period  is  of  the  same 
grade  and  nature;  and  although  that  which 
points  to  the  earlier  period  may  be  less  cogent 
in  its  influence  on  the  jury,  it  may,  notwith- 
standing, afford  some  just  ground  for  estimat- 
ing the  worth  of  what  has  been  stated  by  the 
witness. 

It  might  be  too  much  to  say  that  a  character, 
when  once  formed,  is  presumed  to  remain  un- 
changed for  life.  Still,  the  law,  founded  on  a 
full  knowledge  and  just  appreciation  of  the 
general  course  of  human  affairs,  indulges  a 
strong  presumption  against  any  sudden  change 
in  the  moral  as  well  as  the  mental  and  social 
condition  of  man.  When  "the  existence  of  a 
person,  a  personal  relation  or  a  state  of  things, 
is  once  established  by  proof,  the  law  presumes, 
that  the  person,  relation  or  state  of  things,  con- 
tinues to  exist  as  before,  till  the  contrary  is 
shown,  or  till  a  different  presumption  is  raised, 
from  the  nature  of  the  subject  in  question." 
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"The  opinions,  also,  of  individuals  once  enter- 
tained and  expressed,  and  the  state  of  mind 
once  proved  to  exist,  are  presumed  to  remain 
unchanged,  till  the  contrary  appears."  Thus,  a 
person  proved  once  to  have  existed,  is,  within 
*certain  limits,  presumed  still  to  exist.  [*434 
A  partnership  once  established  will  be  assumed 
to  continue;  and  where  derangement,  or  im- 
becility of  mind,  has  been  shown,  its  continu- 
ance is,  in  like  manner,  presumed  until  the 
contrary  is  proved.  1  Greenl.  Ev.,  sees.  41,  42; 
Best,  Presump.  of  Law  and  Fact,  sec.  136; 
Stark.  Ev.,  937;  Phil,  ed.,  1842. 

The  principle  on  which  the  presumption  in 
such  cases  rests,  has,  it  seems  to  me,  a  strong 
application  to  the  question  now  before  the 
court.  It  is  not,  looking  to  common  experience 
in  human  conduct,  generally  found  to  be  true, 
that  a  thorough  change  from  a  bad  to  a  good 
character,  is  wrought  within  four  years.  It 
may,  and  it  is  to  be  hoped  often  does  occur; 
but  such  is  not  the  common  course  in  life.  On 
the  contrary,  there  is  a  strong  probability  that 
one,  whose  general  character  was  bad  four 
years  since,  is  still  of  doubtful  or  disparaged 
fame.  So  much,  at  least,  may  be  asserted, 
without  evincing  the  feeling  of  a  misanthropist 
or  any  unseemly  lack  of  charity.  It  appears 
to  me,  therefore,  that  the  court  erred  in  reject- 
ing this  evidence.  Had  it  shown  the  character 
of  the  witness,  Post,  to  have  been  bad  four 
years  before  the  trial,  it  ought  to  and  would 
have  influenced  the  jury,  unless  evidence  of  a 
thorough  renovation  of  character  since  that 
time  had  been  given. 

He  was  said  to  be  a  young  man  forming  a 
character  and,  therefore,  it  is  urged  that  it 
would  be  unjust  to  look  back  into  his  life  for 
such  a  period,  to  discover  blemishes  which  may 
since  have  been  obliterated.  And  it  is  surely 
to  be  hoped  that  such  was  the  fact.  Still,  the 
offer  was  to  show  that  four  years  before  the 
trial,  the  witness  had  already  acquired  a  well 
known  character  in  the  community  where  he 
resided.  His  age,  therefore,  seems  hardly  of 
much  moment  in  this  case. 

No  certain  limit,  in  point  of  duration,  can  be 
laid  down  for  inquiries  like  this.  The  im- 
peaching party  is  not  restricted,  in  his  evidence, 
to  the  present  time,  but  may  look  to  the  past. 
And  it  is  only  necessary  to  say  here,  that  the 
law  does  not  absolutely  shut  out  as  immaterial, 
an  inquiry  into  the  character  of  the  witness 
four  years  before  the  trial. 

Had  it  even  appeared  that  his  reputation, 
since  that  time,  *was  above  all  re  [*435 
proach,  I  still  think  the  inquiry  might  have 
been  pushed  beyond  that  time,  although  pru- 
dent counsel,  in  such  a  case,  would  hardly 
have  dared  to  venture  on  the  experiment. 
Here,  however,  nothing  had  been  shown  as  to 
the  character  of  this  witness  at  any  time.  The 
attacking  party  chose  to  say,  "I  will  prove  the 
character  of  the  witness  to  have  been  bad  four 
years  since."  It  may  be  that  it  was  intended  to 
follow  it  up  by  showing  what  his  present  repu- 
tion  was,  although  this  was  not  avowed.  The 
court  held  that  an  attack,  directed  at  the  char- 
acter of  the  witness  four  years  before  the  trial, 
was  too  remote,  and  could  not  be  allowed.  In 
this  the  court  erred,  and  the  judgment  should 
be  reversed. 
Judgment  reversed. 
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SHERWOOD  v.  MITCHELL. 

Discharge  in  Bankruptcy  as  Defense — Defalca- 
tion— Burden  of  Proof. 

Where  a  defendant  relies  upon  a  bankrupt  dis- 
charge, the  onus  of  proving1  that  the  plaintiff's  debt 
arose  out  of  a  defalcation  of  the  defendant  in  a 
fiduciary  capacity,  is  on  the  plaintiff,  though  the  de- 
fendant has  in  his  plea  averred  that  the  debt  was 
not  of  that  character. 

Citations— 1  T.  R.,  144  ;  1  Bos.  &  P.,  468 ;  Uohns., 
513:  Ryan  &  M.,  159;  Cow.  &  H.  Notes,  490;  19 
Wend.,  361. 

TERROR  to  the  Yates  C.  P.,  where  the  cause 
J-J  was  tried  on  appeal  from  a  justice's  court, 
Mitchell  being  the  plaintiff  and  Sherwood  de- 
fendant. The  plaintiff  claimed  to  recover  the 
amount  of  two  promissory  notes  for  the  pay- 
ment of  thirty  dollars  each,  both  dated  January 
7,  1843.  The  defense  was  a  discharge  of  the 
defendant  from  his  debts  under  the  late  Bank- 
rupt Act,  granted  February  7,  1846,  pursuant 
to  a  petition  to  be  declared  a  bankrupt  presented 
February  8,  1843;  which  discharge  the  defend- 
ant pleaded  in  a  formal  manner,  with  an  aver- 
ment that  the  plaintiff's  debt  was  provable 
under  the  Act,  and  did  not  arise  in  consequence 
of  the  defalcation  of  the  defendant  as  a  public 
officer,  nor  while  acting  in  a  fiduciary  capacity. 
The  replication  denied  the  several  facts  set 
forth  in  the  plea. 

436*]  *On  the  trial,  the  plaintiff  proved 
the  making  of  the  notes,  and  the  defendant 
gave  in  evidence  the  bankrupt  discharge; 
whereupon  the  plaintiff  insisted  that  the  de- 
fendant was  bound  to  show  that  the  debt 
claimed  in  the  suit  did  not  arise  out  of  a  breach 
of  trust,  as  he  had  averred  in  his  plea.  The 
defendant  maintained  that  he  had  made  out  his 
case,  and  that  it  was  for  the  plaintiff  to  show, 
if  the  fact  existed,  that  his  demand  belonged  to 
the  class  upon  which  the  discharge  did  not 
operate.  The  court  charged  the  jury  that  un- 
der the  pleadings  and  proofs  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  notes. 
The  defendant  excepted,  and  the  plaintiff  had 
a  verdict  and  judgment.  The  defendant 
brought  error. 

Messrs.  Judd  and  Lewis,  for  plaintiff  in 
error. 

Mr.  D.  J.  Sunderlin,  for  defendant  in 
error. 

By  the  Court,  Jewett,  J.  The  ground  taken 
by  the  plaintiff  is,  that  as  the  defendant  in  his 
plea  had  alleged  that  the  plaintiff's  debt  was 
provable  under  the  Bankrupt  Act,  and  that  it 
was  not  created  in  consequence  of  the  defalca- 
tion of  the  defendant  as  a  public  officer,  or 
while  he  was  acting  in  a  fiduciary  capacity,  he 
was  bound,  according  to  a  general  principle  in 
the  law  of  evidence — that  he  who  asserts  the 
affirmative  must  prove  it — to  prove  these  facts 
so  alleged  by  evidence  aliunde  the  discharge 
and  certificate.  The  general  rule  as  contended 
for,  is  undoubtedly  correct;  but  there  is  an  ex- 
ception to  it.  When  a  cause  of  action  or  mat- 
ter of  defense  under  a  statute  is  pleaded,  which 
DENIO  4. 


statute  contains  a  proviso  or  exception  in  the 
same  substantive  clause  on  which  the  action  or 
defense  is  founded,  although  the  declaration 
or  plea  must  deny  that  the  cause  of  action  or 
defense  is  within  the  proviso  or  exception, 
yet  it  is  not  necessary  for  the  party  to  prove  the 
negative;  but  it  rests  with  the  other  party  to 
prove  the  affirmative.  As,  for  instance,  in  an 
action  on  the  game  laws,  though  the  plaintiff 
must  aver,  in  order  to  bring  the  defendant 
within  the  Act,  that  he  was  not  duly  qualified; 
still  it  is  not  necessary  to  disprove  his  qualifi- 
cations, *but  it  is  for  the  defendant,  [*437 
if  he  can,  to  prove  himself  qualified.  Spiers 
v.  Parker,  1  T.  R.,  144;  Jelfs  v.  Bollard,  1  Bos. 
&  P.,  468;  Sheldon  v.  Clark,  1  Johns.,  513; 
The  Apothecaries'  Co.  v.  Bentley,  Ryan  &  M. , 
159;  Cow.  &  H.  Notes,  490;  Potter  v.  Deyo,  19 
Wend.,  361. 

The  discharge  is  presumptive  evidence  of  all 
the  facts  asserted  in  it,  and  is  conclusive  until 
overthrown  by  evidence  of  some  fraud  which 
by  the  Act  avoids  it.  Debts  arising  out  of  a 
violation  of  an  official  or  private  trust  are  not 
affected  by  it,  unless  the  creditor  chooses  to 
prove  the  demand  under  the  bankruptcy.  The 
discharge,  it  is  true,  is  general  in  its  terms,  and 
prima  facie  is  a  discharge  of  the  bankrupt  from 
all  his  debts.  But  the  creditor  may,  notwith- 
standing, show  that  his  debt  is  of  the  excepted 
class.  The  onus,  however,  is  on  him,  and  if  he 
fails  to  make  the  proof,  the  debt  will  be  taken 
to  be  one  of  an  ordinary  character. 

The  C.  P.  erred,  and  its  judgment  must  be 
reversed. 

Judgment  reversed. 

Cited  in— 8  N.  Y.,  437. 


STEVENS  v.  NEWCOMB  AND  FELLOWS. 

Levy  for  Tax — Justification  under  Warrant  by 
'School  Trustees. 

School  district  trustees,  in  justifying1  the  taking  of 
property  for  a  tax  on  a  warrant  issued  by  them,  are 
not  bound  to  prove  that  the  district  was  duly  organ- 
ized. It  is  enough  for  them  to  show  that  it  had  been 
organized  in  fact,  and  had  acted  as  a  regular  school 
district. 

Citations— 9  Wend.,  35 ;  7  Wend.,  341 ;  Com.  School 
Decis.,  79, 197. 

ERROR  to  Onondaga  C.  P.  Stevens  sued 
Fellows  and  Newcomb  before  a  justice,  in 
June,  1845,  and  declared  in  trespass  for  taking 
and  selling  his  cows.  The  defendants  were 
trustees  of  joint  school  district  No.  10  in  the 
Towns  of  Clay  and  Lysander,  which  as  they 
alleged,  had  been  formed  April  4,  1845,  by 
uniting  district  No.  10  in  Clay,  with  district 
No.  15  in  Lysander.  A  tax  was  voted  by  the 
new  joint  district  to  repair  the  school-house  and 
build  a  wood-house;  the  *defendants,  [*438 
as  trustees,  issued  a  warrant  for  the  collection 
of  the  tax,  by  virtue  of  which  the  cows  in 
question  were  taken  and  sold  to  pay  the  plaint- 
iff's tax.  The  defendants  proved  the  formation 
of  the  joint  district  by  the  proper  documentary 
evidence.  They  then  attempted  to  show  the  or- 
ganization of  the  separate  districts  of  which  it 
was  composed,  and  proved  by  the  records  that 
they  were  in  fact  organized  and  had  acted  as 
school  districts  several  years  before  they  were 
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united,  but  they  were  unable  to  prove  all  the 
steps  required  by  law  for  a  complete  organiza- 
tion. Objections  in  this  respect  were  made  by 
the  plaintiff,  which  were  overruled.  The  jus- 
tice rendered  a  judgment  for  the  defendants, 
which  the  C.  P.  affirmed  on  certiorari;  and  the 
plaintiff  brings  error. 

Mr.  S.  C.  Parker,  for  plaintiff  in  error. 

Mr.  L.  Morgan,  for  defendants  in  error. 

Per  Curiam.  None  of  the  objections  to 
the  order  forming  the  joint  district  were  well 
taken.  It  will  be  presumed  that  the  officers 
who  signed  the  order  were  together  at  the  time, 
until  the  contrary  appears:  and  the  order  was 
valid,  though  it  had  only  been  recorded  in  one 
of  the  towns. 

It  was  not  necessary  to  go  through  all  the 
steps  to  show  that  the  original  districts — No. 
10,  Clay,  and  No.  15,  Lysander — had  been  duly 
organized.  It  was  enough  to  show  that  they 
had,  in  fact,  been  organized,  and  had  acted  as 
regular  school  districts  for  several  years  before 
they  were  united  in  1845.  No  one  would  dare 
to  act  as  a  trustee  or  collector,  if  a  slip  made 
by  another  officer  ten  or  fifteen  years  before 
his  time  could  make  him  a  trespasser.  See,  9 
Wend.,  35;  7  Id..  341;  Com.  School  Decis.,  79, 
197.  One  of  the  districts  had  existed  for  seven- 
teen, and  the  other  for  ten  years,  before  they 
were  consolidated.  The  plaintiff's  objections 
were  not  well  taken. 

Judgment  affirmed. 

Cited  in-28  Barb.,  56. 
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Conveyance  to  One,  Consideration  Paid  by  An- 
other— When  Trust  Results  in  favor  of  Credit- 
ors— Moral  Obligation  as  a  Consideration  for 
the  Payment — Interest,  a  Question  of  Fact. 

Where  a  grant  of  land  is  made  to  one  person  and 
the  consideration  therefor  is  paid  by  another, though 
no  trust  results  to  the  party  who  made  the  payment, 
for  his  own  benefit,  yet  as  to  the  then  creditors  of 
such  party  there  is  a  resulting1  trust,  which  will  en- 
able them  to  sell  the  land  on  their  executions. 

Where  the  consideration  is  paid  in  order  to  satisfy 
a  moral  obligation  which  the  party  paying  it  owes 
the  one  to  whom  the  grant  is  made,  no  trust  in  favor 
of  creditors  results  from  the  transaction. 

Therefore,  the  father  of  an  illegitimate  child  may 
pay  for  land  purchased  for  the  mother,  and  have  it 
conveyed  to  her  without  exposing  it  to  the  claims 
of  his  creditors, provided  it  appear  to  have  been  done 
to  re-imburse  her  for  expenditures  in  the  support 
and  education  of  such  child. 

But  where  the  payment  is  by  way  of  gift  to  the 
grantee,  or  to  furnish  facilities  for  future  illicit  in- 
tercourse between  the  parties,  or  upon  any  trust  for 
the  benefit  of  the  party  paying.and  in  all  cases  where 
he  was  under  no  legal  or  moral  obligation  to  pay  the 
money,  the  payment  is  a  fraud  upon  creditors,  and 
the  land  is  liable  to  be  sold  on  their  executions. 

A  gift  made  by  a  debtor  to  one  who  lays  out  the 
money  in  land  which  is  conveyed  to  the  donee,  does 
not  render  the  land  liable  to  execution  at  the  suit  of 
the  creditor  of  the  donor.  Per  Bronson,  Ch.  J. 

Where  the  father  of  two  illegitimate  children  paid 
the  purchase  price  of  a  house  and  lot  which  was 
purchased  by  the  mother,  and  which  was  conveyed 


NOTE.— Contracts—  Consideration— Illegal— Immor- 
al—Future illicit  sexual  inter  course— Promise  by  pu- 
tative father  to  support  a  bastard  child.  For  a  full 
discussion,  see  Trovinger  v.  M'Burney,  5  Cow.,  253, 
note. 

Moral  obligation— Whether  a  sufficient  considera- 
tion to  support  a  promise.  See  Bentley  v.  Morse,  14 
Johns.,  468,  note ;  Edwards  v.  Davis,  16  Johns.,  281, 
note ;  Ehle  v.  Judson,  24  Wend.,  97,  note. 
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to  her,  and  where  he  was  accustomed  to  visit  her, 
and  the  property  was  afterwards  sold  on  a  fl.  fa.  at 
the  suit  of  a  creditor  of  the  father ;  held,  that  the  in- 
tent with  which  the  payment  was  made  was  a  ques- 
tion of  fact,  and  that  it  was  erroneous  for  the  circuit 
judge  to  hold,  in  ejectment  by  the  purchaser,  that 
the  payment  was  made  to  satisfy  an  obligation 
which  the  debtor  was  under  to  the  grantee,  and  that 
no  trust  in  favor  of  his  creditors  resulted  from  the 
transaction. 

Citations— 1  R.  L.,  74,  sec.  4:  29  Car.  II.,  ch.  3,  sec. 
10 ;  1 R.  S.,  728,  sees.  45, 51, 52 ;  10  Paige,  562 ;  19  Wend., 
414. 
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T7JECTMENT  for  a  house  and  lot  in  the 
Village  of  Sandy  Hill,  Washington  Coun- 
tried  in  that  county  before  Willard,  C. 
udge,  in  June,  1844.  The  plaintiff  claimed  the 
property  as  a  purchaser  at  sheriff's  sale  on  a 
judgment  against  George  R.  Barker.  Barker 
formerly  resided  at  Sandy  Hill,  and  was  cash- 
ier of  the  Washington  and  Warren  Bank.  The 
defendant,  who  was  a  single  woman,  also  re- 
sided at  Sandy  Hill,  and  had  two  illegitimate 
daughters  of  which  Barker  was  reputed  to  be 
the  father.  One  of  the  children  was  born  about 
the  year  1829,  and  the  other  about  the  year 
1832;  and  both  are  still  living.  *The  [*44O 
Washington  and  Warren  Bank  failed;  and 
soon  afterwards  Barker  himself  failed,  and  re- 
moved to  the  City  of  N.  Y.,  where  he  has  since 
lived;  and  ever  since  his  failure,  he  has  either 
been  insolvent,  or  his  property  has  been  so  con- 
cealed that  his  creditors  have  been  unable  to 
reach  it.  June  12,  1833,  Solomon  and  Hiram 
Parks  recovered  a  judgment  in  this  court 
against  Barker  and  two  others  for  $160.12.  The 
judgment  was  afterwards  revived  by  sci.  fa., 
and  costs  added  to  $22.75. 

September  2,  1834,  the  defendant  entered 
into  a  written  contract  with  Seth  Smith  for  the 
purchase  of  the  house  and  lot  in  question  for 
the  sum  of  $600;  of  which  sum  $100  was  to  be 
paid  down;  $50  on  the  first  of  October  follow- 
ing; $50  on  the  first  of  May,  1835;  and  $100 
on  the  first  day  of  May  in  each  of  the  years 
1836,  1837, 1838  and  1839.  When  the  payments 
were  completed  the  defendant  was  to  have  a 
deed.  She  gave  her  notes  for  all  the  install- 
ments, except  that  which  was  to  be  paid  down; 
and  that  she  paid  in  a  note  of  $100  against  one 
Nash.  Nash  had  given  the  note  to  Barker  for 
property  purchased  of  him;  and  Barker  let  the 
defendant  have  the  note  to  pay  towards  the 
land  in  question.  The  defendant  had  no  means 
of  support  other  than  what  she  got  from  Bar- 
ker; and  she  frequently  told  Smith  that  she 
expected  to  get  the  money  to  pay  for  the  prop- 
erty from  Barker.  She  told  him  so  as  the 
payments  became  due,  and  said  she  had  got  to 
send  to  Barker  for  the  money.  The  defendant 
went  into  possession  on  making  the  contract, 
and  has  continued  in  possession  ever  since. 
Barker  has  continued  to  make  her  occasional 
visits  every  year  since  he  left  Sandy  Hill.  He 
has  visited  her  at  her  said  residence  both  by  day 
and  by  night.  When  the  defendant  was  about 
to  pay  one  of  the  notes  in  Canada  money,  she 
said  Barker  had  sent  her  the  money  from  N. 
Y.  About  the  time  the  last  of  the  defendant's 
notes  fell  due.  May  1,  1839,  Barker  called  on 
Smith  at  Sandy  Hill  and  asked  further  time 
for  the  payment  of  the  money,  which  was 
granted  on  his  paying  the  interest;  and  Barker 
then  paid  the  interest,  amounting  to  $35,  to 
Smith.  In  June,  1840,  the  defendant  desired 
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44 1  *]  that  this  *note  should  be  sect  to  N.  Y. 
to  Barker  for  payment,  who,  she  said,  would 
pay  it  at  sight.  The  note  was  sent,  and  Barker 
paid  it. 

Other  evidence  was  given  tending  to  show 
that  all  the  money  paid  for  the  property  in 
tquestion,  was  either  paid  by  or  came  from 
Barker.  The  payments  having  been  com- 
pleted, Smith,  Augusts,  1840,  executed  a  deed 
to  the  defendant  in  pursuance  of  the  contract. 
In  December,  1842,  the  property  was  sold  on 
an  execution  upon  the  aforesaid  judgment 
against  Barker  and  others;  and  the  plaintiff 
became  the  purchaser  for  the  sum  of  $186.96. 
April  12,  1844,  the  sheriff  executed  a  deed  to 
the  plaintiff  in  pursuance  of  the  sale. 

The  plaintiff  insisted  that  the  facts  proved 
were  sufficient  to  entitle  him  to  a  verdict;  or, 
at  the  least,  were  sufficient  to  go  to  the  jury, 
and  ought  to  be  passed  upon  by  them.  But 
the  judge  ruled  that  there  was  no  resulting 
trust,  even  granting  that  the  whole  considera- 
tion or  purchase  money  had  been  received  by 
the  defendant  from  Barker;  that  the  presump- 
tion from  the  evidence  was,  that  the  money  so 
advanced  and  paid  by  Barker  was  paid  at  the 
instance  of  the  defendant,  in  discharge  of  the 
moral  obligation  which  Barker  was  under  to 
the  defendant  for  the  consequences  of  the  past 
illicit  intercourse  between  them,  which  was  a 
good  consideration;  and  the  plaintiff,  there- 
fore, took  nothing  by  the  sheriff's  deed.  A  non- 
suit was  ordered;  and  the  plaintiff  moves  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  N.  Hill,  Jr.,  for  plaintiff ,  cited  1  R.S., 
728,  sees.  51,  52;  2  Id.,  368,  sec.  26;  1  R.  L., 
74.  sec.  4;  19  Wend.,  415;  3  Johns.,  216;  1 
Wend.,  625. 

Mr.  S.  Stevens,  for  defendant.  The  cred- 
itors of  Barker  could  not  sell.  If  there  was  any 
trust,  it  could  only  be  enforced  in  a  court  of 
equity.  But  if  we  are  wrong  in  this,  still  the 
nonsuit  was  properly  ordered. 

442*]  *By  the  Court,  Bronson,  Ch.  J. 
Under  the  old  law  of  uses  and  trusts,  when 
lands  were  conveyed  to  one  person,  and  the 
consideration  was  paid  by  another,  there  was 
a  resulting  trust  in  favor  of  him  who  paid  the 
money;  and  the  Statute  29  Car.  II.,  ch.  3,  sec. 
10,  which  was  re  enacted  in  this  State,  sub- 
jected the  lands  to  judgments  and  executions 
against  the  cestui  que  trust,  in  the  same  manner 
as  though  he  had  been  seised  of  the  legal  es- 
tate. 1  R.  L.,  74,  sec.  4.  Under  the  present 
statute,  no  use  or  trust  results  in  favor  of  him 
who  paid  the  money;  and  the  title  vests  in  the 
person  named  as  alienee  in  the  deed.  But  the 
conveyance  is  presumed  fraudulent  as  against 
the  creditors,  at  that  time,  of  the  person  pay- 
ing the  consideration;  and  if  a  fraudulent  in- 
tent is  not  disproved,  a  trust  results  in  favor 
of  those  creditors,  to  the  extent  which  may  be 
necessary  to  satisfy  their  just  demands.  1  R. 
S.,728,  secs.51,52.  The  Chancellor  h&s  said, ih&t 
the  creditors  cannot  sell  the  land  on  execution. 
Brewater  v.  Power,  10  Paige,  562.  But  the  case 
did  not  call  for  a  decision  of  the  question; and 
I  think  the  45th  section  of  the  Statute  of  Uses 
and  Trusts  must  have  been  overlooked.  By 
that  section  it  is  provided,  that  "  Every  estate 
and  interest  in  lands  shall  be  deemed  a  legal 
right,  cognizable  as  such  in  the  courts  of  law, 
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except  when  otherwise  provided  in  this  chap- 
ter." There  is  nothing  in  the  chapter  which 
forbids  that  this  trust  or  interest  should  be 
"deemed  a  legal  right;"  and  it  can  only  be 
"  cognizable  as  such  in  the  courts  of  law  "  by 
allowing  the  creditors  to  sell  the  land  on  their 
executions.  As  I  read  the  51st  and  52d  sec- 
tions, a  trust  never  results  for  the  benefit  of 
the  person  who  pays  the  consideration;  but 
only  for  the  benefit  of  his  creditors.  It  does 
not  result  to  but  "  in  favor  "  of  the  creditors. 
It  results  to  the  debtor  for  their  benefit.  And 
then  the  45th  section  turns  the  equitable  inter- 
est of  the  debtor  in  the  land  into  '  'a  legal  right, 
cognizable  as  such  in  courts  of  law  "  and,  of 
course,  subject  to  sale  on  execution.  Upon  this 
construction,  creditors  will  have  the  same  di- 
rect and  speedy  remedy  now,  which  they  had 
under  the  former  statute.  They  were  not  then 
obliged  to  resort  to  a  court  of  equity  to  obtain 
their  *rights;  and  I  can  see  no  reason  [*443 
why  they  should  be  sent  there  now. 

Uses  and  trusts  are  not  wholly  abolished; 
they  are  only  modified.  Sec.  45.  And  it  is 
expressly  provided,  that  in  a  case  like  this  a 
trust  shall  result.  Sec.  52.  It  can  only  result 
to  the  debtor,  though  it  is  "  in  favor."  of  the 
credifc>r,  and  him  only. 

The  Legislature  only  intended  to  make  two 
changes  in  this  branch  of  the  law.  The  first 
was,  to  discourage  the  purchase  of  lands  in  the 
name  of  another,  by  cutting  off  any  resulting 
use  or  trust,  so  far  as  the  person  paying  the 
consideration  is  himself  concerned.  And  the 
second  restricts  the  trust  for  the  benefit  of 
creditors,  to  such  as  are  creditors  at  the  time 
the  money  is  paid.  In  other  respects,  the  law 
remains  as  it  was  before.  If  A  pays  the  con- 
sideration, and  the  conveyance  be  to  another, 
there  is  a  resulting  trust  to  A  for  the  benefit  of 
such  persons  as  are  then  his  creditors;  and  this 
trust,  which  in  its  nature  is  of  equity  cogni- 
zance, is  transformed  by  the  statute  into  a  legal 
right,  which  may  be  handled  in  a  court  of  law. 

If  this  question  had  been  settled  the  other 
way  by  the  Court  of  Chancery,  we  should  prob- 
ably have  followed  the  decision.  But  there  is 
nothing  more  than  a  dictum  of  the  Chancellor, 
by  which  he  would  not  feel  himself  concluded 
should  the  question  be  directly  presented  for 
adjudication. 

If  Barker  paid  the  consideration  within  the 
meaning  of  the  statute,  the  land  was  properly 
sold  to  satisfy  his  creditors;  and  the  plaintiff 
made  out  a  plain  case.  Barker  was  insolvent, 
and  the  judgment  was  recovered  before  the 
land  had  been  purchased.  Paying  for  lands 
which  were  purchased  in  the  name  of  another, 
instead  of  applying  the  money  in  satisfaction 
of  debts,  was  a  palpable  fraud  upon  his  cred- 
itors; and  there  was  nothing — if,  indeed,  there 
could  be  anything  in  such  a  case — to  disprove 
a  fraudulent  intent.  A  trust,  consequently, 
resulted  for  the  benefit  of  creditors. 

The  next  question  is  upon  the  payment  of 
the  consideration.  The  words  of  the  statute 
on  that  point  are  as  follows:  "Where  a  grant 
for  a  valuable  consideration  shall  be  made  to 
one  person,  and  the  consideration  therefor 
shall  be  paid  by  another,"  *"such  con-  [*444 
veyance  shall  be  presumed  fraudulent  as 
against  the  creditors,  at  that  time,  of  the  per- 
son paying  the  consideration."  The  evidence 
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tended  to  show,  and  on  the  ruling  at  the  cir- 
cuit it  must  be  assumed,  that  the  whole  of  the 
purchase  money  for  the  land  was  paid  by 
Barker.  A  part  of  it  was  paid  directly  from 
him  to  Smith,  the  vendor;  but  the  greater  por 
tion  was  paid  through  the  defendant.  But  the 
form  in  which  the  business  was  done  is  not 
material ;  the  question  is  upon  the  true  charac- 
ter of  the  transaction.  If  Barker  owed  a  debt 
to  the  defendant,  and  at  her  request  paid  the 
money  to  Smith  on  account  of  her  purchase, 
that  would  not  give  Barker  or  his  creditors  any 
interest  in  the  land.  And  on  the  other  hand, 
if  the  purchase  was  made  by  Barker,  either 
directly  or  indirectly,  or  upon  any  trust,  ex- 
press or  implied,  for  his  benefit,  his  payment 
of  the  consideration,  through  the  defendant, 
instead  of  making  it  directly  to  the  vendor, 
would  not  take  the  case  out  of  the  operation  of 
the  statute.  The  law  regards  substance,  and 
not  mere  form. 

I  have  already  said  that  if  Barker  was  pay- 
ing his  own  debt  there  was  no  resulting  trust. 
And  although  he  may  have  been  under  no  le- 
gal liability  to  the  defendant,  yet  if  he  paid 
the  money  in  discharge  of  what  he  deemed  a 
moral  obligation  to  indemnify  the  defendant 
against  the  consequences  which  had  already 
resulted  from  their  illicit  intercourse,  I  think 
the  case  would  not  be  within  the  statute.  He 
had  made  her  the  mother  of  two  illegitimate 
children, and  was  at  liberty  to  refund  the  money 
which  she  had  already  expended  for  the  nee 
essary  support  and  education  of  those  children. 
Where  there  is  an  existing  obligation,  either 
legal  or  moral,  to  pay  so  much  money,  and  the 
payment  is  not  made  with  any  reference  to  the 
future,  nor  by  way  of  mere  gratuity,  the  case 
is  not  within  the  mischief  against  which  the 
Legislature  intended  to  provide.  But  when 
the  payment  is  made  by  way  of  gift  to  some 
favorite  whom  the  debtor  may  be  willing  to 
prefer  before  his  creditors;  or  the  purchase  is 
made  upon  any  trust,  express  or  implied,  that 
the  debtor  shall  in  any  form  reap  the  fruits  of 
it;  and  in  air  cases  where  there  is  no  present 
duty,  legal  or  moral,  to  pay  the  money,  the 
445*]  *payment  is  a  fraud  upon  creditors, 
and  they  can,  I  think,  reach  the  land  by  their 
judgments  and  executions.  If  there  be  any 
exception,  it  must  be  where  the  land  is  pur- 
chased in  the  name  of,  or  by  way  of  advance- 
ment to  a  wife  or  child.  Outhrie  v.  Gardner, 
19  Wend.,  414.  I  see  no  principle  upon  which 
a  purchase  of  that  kind,  by  one  who  is  a  debt- 
or at  the  time,  can  be  allowed  to  stand  as 
against  those  who  were  then  his  creditors.  But 
however  that  may  be,  I  think  it  quite  clear  that 
a  purchase  made  by  way  of  gift  or  advance- 
ment to  a  mistress,  although  it  may  not  look 
to  future  cohabitation,  cannot  be  supported. 
Creditors  have  a  higher  and  better  claim  than 
such  a  woman.  It  is  hardly  necessary  to  add, 
that  a  payment  which  looks  to  future  cohabi- 
tation cannot  for  a  moment  be  defended  as 
against  creditors. 

It  must  be  understood  that  I  am  all  the  while 
speaking  of  a  case  where  the  debtor  stands  in 
some  degree  connected  with  the  purchase  of 
the  land.  If,  without  any  reference  to  a  pur- 
chase, past  or  prospective,  he  gives  money  to 
a  mistress  or  anyone  else,  which  is  laid  out  in 
the  purchase  of  real  estate,  I  do  not  see  how 
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the  creditors  can  seize  the  land  under  this  stat- 
ute. Their  remedy  would  be  in  a  court  of 
equity. 

The  circuit  judge  held,  that  the  presump- 
tion from  the  evidence  was,  that  the  money 
advanced  by  Barker  was  paid  at  the  instance 
of  the  defendant,  in  discharge  of  the  moral 
obligation  he  was  under  to  the  defendant  for 
the  consequences  of  the  past  illicit  intercourse 
between  them.  I  have  not  been  able  to  see  that 
the  evidence  tended  so  strongly  to  that  con- 
clusion, and  against  any  other  inference,  as  to 
make  it  proper  to  take  the  case  out  of  the 
hands  of  the  jury,  and  nonsuit  the  plaintiff. 
There  was  nothing  to  show  that  Barker  had 
not  previously  discharged  all  the  obligation, 
legal  or  moral,  which  could  have  arisen  out  of 
the  past  intercourse  of  the  parties,  so  far  as- 
that  obligation  could  be  measured  by  money. 
During  the  greater  part  of  the  time  he  had 
been  solvent:  and  the  history  of  most  men  who- 
have  kept  a  mistress  goes  to  prove  that  they 
have  paid  at  the  time  as  much,  at  the  least,  as 
they  could  afford  to  pay,  or  the  woman  ought 
to  receive.  Indeed,  such  men,  unless  they  have 
*large  estates  when  they  begin,  gen-  [*44O 
erally  become  insolvent;  and  if  they  have  charge 
of  the  money  of  others,  the  probability  is,  that 
they  will  prove  faithless  to  their  trust.  Barker 
became  insolvent,  and  so  did  the  bank  of  which 
he  was  cashier,  while  this  illicit  connection 
was  going  on;  and  had  the  case  been  left  to 
the  jury,  they  might  have  thought  that  when 
the  land  was  purchased  and  the  consideration 
paid,  Barker  was  under  no  obligation  to  the 
defendant,  either  legal  or  moral,  on  account  of 
past  transactions. 

But  this  is  not  all.  Although  Barker  hac 
removed  to  N.  Y.,  he  continued  his  visits  tc 
the  defendant,  which  were  made  in  the  house 
which  had  been  purchased  with  his  money.  It 
is  quite  possible  that  he  paid  the  consideratior 
as  a  mere  gratuity  to  his  paramour;  or  that  she 
was  to  hold  the  property  in  trust  for  his  ben- 
efit: or,  atthe  least,  that  the  purchase  was  made 
for  the  purpose  of  facilitating  their  future  il- 
licit intercourse.  If  a  jury  should  arrive  at 
either  of  these  conclusions,  it  would  be  their 
duty  to  find  a  verdict  for  the  plaintiff.  The 
claims  of  creditors  are  superior  to  those  of 
bankrupts  and  unchaste  women,  although  the 
latter  may  claim  the  merit  of  having  been  se- 
duced. 

Without  intending  to  intimate  any  opinion 
as  to  what  the  verdict  should  be,  we  think  the 
case  should  not  have  been  taken  from  the  jury. 

New  trial  granted. 

Overruled— 15  N.  Y.,  477. 

Reviewed— 6  Barb..  487. 

Cited  in-2  N.  Y.,  378;  8  Barb.,  144:  11  Barb.,  408: 
13  Barb..  97 ;  46  Barb..  549. 550 ;  5  How.  Pr.,  66 ;  7  Bos., 
491 ;  58  Ala.,  303 ;  29  Am.  Rep..  750. 


SHIPMAN  9.  CLARK  ET  AL. 

Replevin  of  Stranger's  Property. 

A  sheriff  is  not  liable  in  trespass  for  replevying 
the  property  mentioned  in  the  writ,  though  it  belong: 


NOTE.— Officers— Ministerial— How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note ; 
Savacool  v.  Boughton.  5  Wend.,  170,  note ;  Parker  v. 
Walrod,  16  Wend.,  614.  note ;  Earl  v.  Stone,  16  Wend., 
562,  note;  Dunlap  v.  Hunting,  2  Den.,  643,  note. 
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to  a  stranger  to  the  replevin  suit  and  be  found  in  his 
possession.    Semble.    Per  Bronson,  Ch.  J. 

But  the  party  who  sued  out  the  writ  is  not  pro- 
tected by  it,  if  he  cause  the  property  of  a  stranger 
to  be  replevied. 

Citations  -Carth.,  380 ;  13  Wend..  256. 

rPRESPASS  for  thirteen  pieces  of  elm  tinv 
_L  ber,  tried  at  the  Otsego  Circuit  in  Septem- 
ber, 1844,  before  Gridley,  G.  Judge.  The  plaint- 
447*]  iff  *proved  that  the  defendants  took 
the  timber  out  of  his  possession — his  workmen 
being  engaged  in  framing  it  at  the  time — and 
drew  it  away.  The  defendants  gave  in  evi- 
idence  a  writ  of  replevin  issued  out  of  this 
court  in  favor  of  Ann  L.  Clark,  one  of  the  de- 
fendants, against  one  John  F.  Scott,  by  which 
the  sheriff  was  commanded  to  replevy  eleven 
or  more  pieces  of  hewn  elm  timber.  Bond  was 
given,  and  affidavit  made.  The  sheriff,  by 
virtue  of  the  writ,  took  the  timber  in  question 
and  delivered  it  to  Mrs.  Clark,  and  she  and 
the  other  defendants  drew  it  away.  The  tim- 
ber had  been  taken  from  lands  claimed  by  Mrs. 
Clark,  and  which  were  in  dispute  betwe'en  her 
and  Scott,  the  defendant  in  the  replevin.  The 
defendants  moved  for  a  nonsuit  on  the  ground 
that,  as  the  timber  had  been  taken  by  virtue  of 
the  writ  of  replevin  and  delivered  to  Mrs. 
Clark,  she  and  the  other  defendants  could  not 
be  trespassers  for  carrying  it  away.  The  judge 
ordered  a  nonsuit;  and  the  plaintiff  moves  for 
a  new  trial  on  a  case. 

Mr.  Amos  Dean,  for  plaintiff,  said  that 
the  replevin  suit  being  between  other  parties, 
the  plaintiff  was  not  affected  by  it.  The  officer 
might  perhaps  justify  himself  in  serving  the 
writ;  but  it  would  be  hostile  to  settled  princi- 
ples to  protect  the  party  who  sued  it  out  against 
the  owner  of  the  property  who  was  a  stranger 
to  the  suit.  The  plaintiff,  it  is  true,  might 
have  interposed  a  claim  of  property,  but  he 
was  not  confined  to  that  remedy.  13  Wend., 
256. 

Mr.  S.  Stevens,  for  defendants.  The  writ 
of  replevin,  in  terms,  directed  the  sheriff  to 
deliver  this  identical  property  to  the  defend- 
ant Mrs.  Clark.  Trespass  never  lies  for  an  act 
done  pursuant  to  the  mandate  of  valid  process. 
The  taking  must  be  intended  to  be  the  act  of 
the  law.  Carth.,  380. 

By  the  Court,  Bronson.  Ch.  J.  On  an  ex- 
ecution against  the  goods  of  A,  the  officer  acts 
at  his  peril  if  he  take  the  goods  of  B.  But  in 
replevin,  where  the  command  of  the  writ  is  to 
replevy  and  deliver  certain  specified  chattels, 
448*]  the  process  may  be  a  sufficient  *pro- 
tection  to  the  officer,  though  he  take  the  chat- 
tels from  the  possession,  and  they  be  the  prop 
erty  of  one  who  is  a  stranger  to  the  writ.  Hal- 
lett  v.  Byrt,  Carth.,  380.  But  in  such  a  case, 
the  process  can  be  no  justification  to  the  plaint- 
iff in  the  replevin,  or  to  those  who  act  under 
his  authority  in  removing  the  goods.  It  would 
be  strange  indeed,  if  a  man  could  sue  out  a 
writ  against  A,  and  take  the  goods  of  B  with 
impunity. 

The  person  whose  goods  are  taken  is  not 
confined  to  a  claim  of  property  before  the  sher- 
iff; but  may  have  the  usual  remedy  by  action, 
or  retake  the  goods  without  process,  if  he  can 
do  it  peaceably.  Spencer  v.  McGowen,13  Wend., 
2o6. 
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The  plaintiff  was  in  possession  of  the  tim- 
ber, and  that  was  prima  facie  evidence  of  title. 
It  was  not  enough  for  the  defendants  to  show 
the  writ  of  replevin  against  Scott.  They  must 
meet  the  question  of  title.  The  fact  that  the 
timber  had  been  taken  from  lands  in  dispute 
between  Mrs.  Clark  and  Scott  amounts  to  noth- 
ing, without  showing  that  Mrs.  Clark  owned 
the  land. 

New  trial  granted. 

Criticised— 14  Barb.,  568. 

Explained— 4  Duer,  436. 

Cited  in— 50  N.  Y.,  355 ;  73  N.  T.,  61 ;  29  Hun,  533 ; 
20  Barb.,  358;  28  How.  Pr..  77;  1  Abb.  N.  S.,  70:  1 
Hob.,  168;  1  Sheld.,  60;  38  Mich.,  149. 


SCRIBNER  0.  BEACH. 

Assault — Self-defense  as  Justification — Only  Nec- 
essary Force  May  be  Used. 

Where  an  assault  is  attempted  to  be  justified  on 
the  ground  of  self-defense  or  the  defense  of  one's 
property,  the  force  used  must  not  exceed  what  is 
necessary  for  mere  defense. 

Therefore,  where  the  plaintiff  took  hold  of  a  rake 
in  the  defendant's  hands  in  order  to  take  it  from  him 
upon  which  the  defendant  immediately  knocked  the 
plaintiff  down  with  his  fist ;  held,  that  the  defend- 
ant was  not  justified. 

And  where  the  plaintiff,  in  the  case  last  mentioned 
again  attempted  on  rising,  to  possess  himself  of  the 
rake,  and  the  defendant  struck  a  blow  with  it  which 
broke  the  plaintiff's  arm  ;  held,  that  the  defendant 
was  liable  for  the  assault. 

If  one  undertake  to  possess  himself  of  the  lands 
or  goods  of  another  without  force,  the  owner  must 
first  request  him  to  depart,  and  if  he  refuse,  may 
then  use  sufficient  force  to  expel  him  :  but  he  must 
not  assault  him  in  the  first  instance.  Per  Jewett,  Jf 

But  if  the  entry,  or  the  attempt  to  take  another's 
chattels,  be  made  with  force  and  violence,  the  own- 
er may  in  the  first  instance  use  such  force  as  may  be 
necessary  to  subdue  the  violence  of  the  aggressor. 
Per  Jewett,  J. 

*And  where  one  evidently  intends  by  force  [*449' 
or  surprise  to  commit  a  felony  upon  a  man's  per- 
son or  property,  the  other  party  may  resist  the  force 
by  force  on  his  part,  and  may  even  kill  the  assailant 
if  it  be  necessary  to  prevent  the  injury.  Per  Jew- 
ett, J. 

The  law  Justifies  the  owner  of  real  or  personal 
property  In  resuming  the  possession  by  hisownactv 
if  he  can  do  it  without  violence  or  a  breach  of  the 
peace.  Per  Jewett,  J. 

Citations— 2  Wend.,  497 ;  20  Johns.,  427 ;  8  T.  R,, 
78.  299 :  6  Conn.,  453 ;  3  Bl.  Com.,  3-5 ;  1  Hawk.  P. 
C.,  130,  B.  1,  ch.  60,  sec.  23:  2  Salk.,  642 ;  2  N.  H.,  539 ; 
Bull.  N.  P.,  19 ;  1  East,  P.  C.,  406 :  1  Lewin,  C.  C., 
185;  Roscoe  Cr.  Ev.,  262 ;  Fost.  Cr.  L.,  273;  4Johns.v 
150 ;  13  Pick.,  36 ;  Com.  Dig.  Pleader,  3,  M,  17 ;  13 
Wend.,  256 ;  Owen,  150. 

HHRESPASS  for  assaulting,  beating  and  wound- 
ing  the  plaintiff.  Plea  not  guilty,  with  no- 
tice of  son  assault  demesne,  and  that  the  assault 
was  committed  in  the  defense  of  the  defend- 
ant's personal  property,  namely,  a  pit  of  char- 
coal and  a  coal  rake.  The  trial  took  place  at 
the  Greene  Circuit  in  May,  1844,  before  Park- 
er, C.  Judge. 

It  appeared  that  the  affair  which  gave  rise 
to  the  action  happened  in  August,  1842,  on  a 
piece  of  land  in  Catskill,  of  which  the  defend- 
ant had  been  in  possession  about  three  yeara 
before.  He  removed  to  Herkimer  Co.  and  the 
plaintiff  succeeded  to  the  occupancy  of  the 
land,  and  had  burned  a  coal  pit  upon  it,  and 
was  engaged  in  taking  the  coal  to  market. 
While  he  was  absent  for  that  purpose,  the  de- 
fendant came  to  the  pit  and  commenced  raking 
out  the  coal  with  a  rake  he  found  there,  hav- 
ing a  wagon  in  readiness  to  take  the  coal  away. 
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While  thus  engaged  the  plaintiff  came  there 
and  asked  the  defendant  what  he  was  doing. 
Defendant  said  if  he  came  there  he  would  show 
Jiim.  Upon  this  the  plaintiff  took  hold  of  the 
rake  with  a  view  of  taking  it  from  the  defend- 
ant, who  letting  go,  with  one  hand  knocked 
the  plaintiff  down.  As  he  arose  he  again  took 
iold  of  the  rake,  but  the  defendant  pulled  it 
away,  and  with  it  aimed  a  blow  at  the  plaint- 
iff's head,  which  the  latter  sought  to  prevent 
by  putting  up  his  hand.  The  rake  struck  his 
arm  near  the  wrist  and  fractured  the  bone. 

The  defendant  offered  to  show  that  he  had 
title  to  the  land  upon  which  the  coal  pit  was 
burned,  which  was  uncultivated  and  unim- 
proved; and  that  the  coal  was  made  from  his 
wood  cut  upon  that  land.  The  plaintiff's  counsel 
objected  to  this  evidence,  and  the  objection  was 
sustained  and  the  evidence  excluded.  Verdict 
for  the  plaintiff  $150.  The  defendant  moves 
for  a  new  trial  on  a  case. 
45O*J  *Mr.  J.  Van  Vleck,  for  defend- 
ant. 

Mr.  H.  Hogeboom,  for  plaintiff. 

By  the  Court,  Jewett,  J.  Self-defense  is  a 
primary  law  of  nature,  and  it  is  held  an  ex- 
cuse for  breaches  of  the  peace  and  even  for 
homicide  itself.  But  care  must  be  taken  that 
the  resistance  does  not  exceed  the  bounds  of 
mere  defense,  prevention  or  recovery,  so  as  to 
become  vindictive  ;  for,  then,  the  defender 
would  himself  become  the  aggressor.  The 
force  used  must  not  exceed  the  necessity  of  the 
•case.  Elliott  v.  Brown,  2  Wend.,  497;  Gates  v. 
Lounsbury,  20  Johns.,  427;  Gregory  v.  Hitt,  8 
T.  R.,  299;  Baldwin  v.  Hay  den,  6  Conn.,  453; 
3  Bl.  Com..  3-5;  1  Hawk.  P.  C.,  130;  Cock- 
croft  v.  Smith,  2  Salk.,  642;  Curtis  v.  Carson, 
"2  N.  H.,  539. 

A  man  may  justify  an  assault  and  battery 
in  defense  of  his  lands  or  goods, or  of  the  goods 
•of  another  delivered  to  him  -to  be  kept.  Hawk. 
P.  C.,  B.  1,  ch.  60,  sec.  23;  Seaman  v.  Cupple- 
•dick,  Owen,  150.  But  in  these  cases,  unless 
the  trespass  is  accompanied  with  violence,  the 
owner  of  the  land  or  goods  will  not  be  justi- 
fied in  assaulting  the  trespasser  in  the  first  in- 
stance, but  must  request  him  to  depart  or  de- 
sist, and  if  he  refuses,  he  should  gently  lay  his 
hands  on  him  for  the  purpose  of  removing  him, 
and  if  he  resist  with  force,  then  force  sufficient 
to  expel  him  may  be  used  in  return  by  the 
owner.  Weaver  v.  Bush,  8  T.  R.,  78:  Butler. 
JV.  P.,  19;  1  East,  P.  C.,  406.  It  is  otherwise, 
if  the  trespasser  enter  the  close  with  force;  in 
that  case  the  owner  may  without  previous  re- 
quest to  depart  or  desist,  use  violence  in  re- 
turn, in  the  first  instance,  proportioned  to  the 
force  of  the  trespasser,  for  the  purpose,  only, 
of  subduing  his  violence. 

"  A  civil  trespass,"  says  Holroyd,  J.,  "will 
not  justify  the  firing  a  pistol  at  the  trespasser, 
in  sudden  resentment  or  anger.  If  a  person 
takes  forcible  possession  of  another's  close,  so 
as  to  be  guilty  of  a  breach  of  the  peace,  it  is 
more  than  a  trespass;  so  if  a  man  with  force 
invades  and  enters  the  dwelling-house  of  an- 
other. But  a  man  is  not  authorized  to  fire  a 
45 1  *]  pistol  on  every  *invasion  or  intrusion 
into  his  house;  he  ought,  if  he  has  a  reasonable 
opportunity,  to  endeavor  to  remove  the  tres- 
passer without  having  recourse  to  the  last  ex- 
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tremity."  Mead's  case,  1  Lew.  C.  C.,185;  Ros- 
coe,  Cr.  Ev.,  262.  The  rule  is,  that  in  all  cases 
of  resistance  to  trespassers,  the  party  resisting 
will  be  guilty  in  law  of  an  assault  and  battery, 
if  he  resist  with  such  violence  that  it  would  if 
death  had  ensued,  have  been  manslaughter. 
Where  one  manifestly  intends  and  endeavors, 
by  violence  or  surprise,  to  commit  a  known 
felony  upon  a  man's  person  (as  to  rob,  or 
murder,  or  to  commit  a  rape  upon  a  woman), 
or  upon  a  man's  habitation  or  property  (as  ar- 
son or  burglary),  the  person  assaulted  may  re- 
pel force  by  force,  and  even  his  servant,  then 
attendant  on  him,  or  any  other  person  present, 
may  interpose  for  preventing  mischief;  and  in 
the  latter  case,  the  owner,  or  any  part  of  his 
family,  or  even  a  lodger  with  him,  may  kill  the 
assailant,  for  preventing  the  mischief.  Foster, 
Cr.  L.,  273. 

The  resumption  of  the  possession  of  land  and 
houses  by  the  mere  act  of  the  party  is  fre- 
quently allowed.  Thus,  a  person  having  a 
right  to  the  possession  of  lands,  may  enter  by 
force,  and  turn  out  a  person  who  has  a  mere 
naked  possession,  and  cannot  be  made  answer- 
able in  damages  to  a  party  who  has  no  right, 
and  is  himself  a  tort  feasor.  Although  if  the 
entry  in  such  a  case  be  with  a  strong  hand,  or 
a  multitude  of  people.it  is  an  offense  for  which 
the  party  entering  must  answer  criminally. 
Hyatt  v.  Wood,  4  Johns.,  150;  Sampson  v.  He\ 
ry,  13  Pick.,  36. 

In  respect  to  personal  property,  the  right  of 
recaption  exists,  with  the  caution  that  it  be  not 
exercised  violently,  or  by  breach  of  the  peace; 
for  should  these  accompany  the  act,  the  partj 
would  then  be  answerable  criminally.  But  tht 
riot,  or  force,  would  not  confer  a  right  on 
person  who  had  none;  nor  would  they  subje 
the  owner  of  the  chattel  to  a  restoration  of  it 
to  one  who  was  not  the  owner.  Hyatt  v. 
supra.     In  the  case  of  personal  property,  ii 
properly  detained  or  taken  away,  it  may  " 
taken  from  the  house  and  custody  of   tl 
wrong-doer,  even  without  a  previous  request; 
but  unless  it  *was  seized  or  attempted  [*45 
to  be  seized  forcibly,  the  owner  cannot  justif j 
doing  anything  more  than  gently  laying  hi 
hands  on  the  wrong-doer  to  recover  it.     Wea 
ver  v.  Bush,  supra ;  Com.  Dig.  Pleader,  3  M, 
17;  Spencer  v.  McGowen,  13  Wend.,  256. ' 

In  one  branch  of  the  defense  the  defendant 
set  up  son  assault  demense.  That  was  over- 
thrown by  evidence  showing  a  manifest  disprc 
portion  between  the  battery  given  andthefii 
assault.  Even  a  wounding  was  proved.  The 
defendant  also  relied  upon  a  defense  of  hi 
possession  of  certain  personal  property,  whic' 
he  insisted  was  invaded  by  the  plaintiff,  anc 
in  the  defense  of  which  he  committed  the  as- 
sault. To  sustain  this  defense  he  proposed  to 
prove  that  the  coal-pit  was  on  new  and  unim- 
proved land  to  which  he  had  title,  and  that  the 
wood  from  which  the  coal  was  made  was  cut 
from  this  land  without  any  authority  from  him; 
but  this  evidence  was  rejected.  The  object  of 
strife  between  the  parties  was  the  possession  of 
the  rake,  not  the  coal.  The  plaintiff  is  not 
shown  to  have  committed  a  single  act  tending 
to  disturb  the  defendant  in  his  possession  ol 
the  latter.  The  ownership  of  the  coal,  there- 
fore, was  not  a  material  fact.  But  admitting 
that  the  defendant  had  a  legal  title  to  the  coal, 
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and  that  the  plaintiff's  object  in  regaining  pos- 
session of  the  rake  was  to  use  it  as  a  means  of 
retaking  the  possession  of  the  coal,  still,  the 
defendant  could  not  justify  the  wounding 
merely  in  defense  of  his  possession.  Gregory 
v.  Hill,  supra.  Unless  the  plaintiff  first  at- 
tempted forcibly  to  take  the  coal,  of  which 
there  was  no  proof,  I  think  the  evidence  was 
immaterial,  and  was  properly  overruled. 

New  trial  denied. 

Cited  in— 26  Hun,  204 ;  7  Barb.,  310 :  45  Barb.,  265 ; 
«  Bos.,  26 ;  8  Lea.,  447 ;  41  Am.  Rep.,  645. 


453*]  *RICH  ET  AL.  v.  HOGEBOOM. 

Justice   Court — Pleading  in — Jurisdiction — As- 
sault. 

Trespass  cannot  be  maintained  in  a  justice's  court 
for  tearing:  and  injuring  the  plaintiff's  clothes,  if  it 
appear  that  the  damage  was  done  in  connection  with 
an  assault  upon  his  person.  It  would  be  incidental 
merely  to  the  assault,  of  which  a  justice  has  no  ju- 
risdiction. Per  Beardsley,  J~. 

Where  a  declaration  in  the  court  of  u  justice  of  the 
peace  contained  a  count  for  a  cause  of  action  with- 
in his  jurisdiction.and  another  for  a  matter  of  which 
he  had  no  jurisdiction ;  held,  that  a  plea  to  the  ju- 
risdiction of  the  court  answering  both  counts  was 
bad. 

But  a  judgment  for  the  plaintiff  on  both  counts 
would  be  void.  Per  Beardsley,  J. 

A  count  in  a  justice's  court  charging  an  injury 
to  the  plaintiff's  clothing  is  good,  as  the  court  will 
not  intend  that  it  was  incidental  to  an  assault  and 
battery. 

ERROR  to  the  C.  P.  of  Yates  Co.,  to  review 
a  judgment  of  that  court,  reversing  a  judg- 
ment of  a  justice  of  the  peace.  Hogeboom  was 
the  plaintiff  before  the  justice,  and  declared  in 
debt  upon  a  former  judgment  recovered  by 
him  against  the  defendants  before  another  jus- 
tice. Nul  tiel  record  was  pleaded  ;  and  on  the 
trial  the  evidence  to  prove  the  judgment  was  a 
transcript  of  the  docket  of  the  justice  who  ren- 
dered it.  The  plaintiff  was  nonsuited  by  the 
justice,  and  the  C.  P.  reversed  the  judgment, 
whereupon  the  defendants  brought  error  here. 
The  facts  which  appeared  upon  the  justice's 
return  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Mr.  D.  J.  Sunderlin, .  f or  plaintiffs  in  er- 
ror. 

Mr.  J.  L.  Seely,  for  defendant  in  error. 

By  the  Court,  Beardsley-,  J.  The  only 
question  of  any  moment  in  this  case  is, wheth- 
er the  judgment  declared  on  was  void,  as  hav- 
ing been  rendered  in  an  action  of  which  the 
justice  who  assumed  to  render  it  had  no  juris- 
diction. If,  as  is  alleged,  the  judgment  was 
rendered  in  an  action  for  an  assault  and  bat- 
tery, it  is  clear  the  justice  acted  without  au- 
thority, and  the  judgment  was  utterly  void. 
Upon  this  point  we  have  nothing  to  guide  us 
but  what  appears  in  the  transcript  given  in  evi- 
454*]  dence,  *for  no  other  proof  was  fur- 
nished by  either  party.  The  transcript  shows 
that  the  action  was,  in  form,  trespass.and  that 
the  declaration  contained, what  the  parties  and 
the  justice  regarded,  as  two  counts:  (1)  "  For 
the  tearing  plaintiff's  coat  and  other  clothes." 
(2)  "  The  plaintiff  also  avers  that  the  defend- 
DENIO  4. 


ants  assaulted  and  beat  the  plaintiff  and  tore 
his  clothes."  A  plea  to  the  jurisdiction  of  the 
court  was  interposed,  which  being  overruled, 
the  general  issue  was  pleaded.  The  cause  was 
then  adjourned,  and  was  subsequently  tried, 
both  parties  being  present.  On  the  day  of  the 
trial,  but  at  what  stage  of  the  case  does  not  ap- 
pear, the  plaintiff  withdrew  the  second  count, 
although  this  was  objected  to  by  the  defend- 
ants. Judgment  was  rendered  for  the  plaint- 
iff in  said  cause. 

It  is  not  improbable  that  the  trial  of  the 
cause  last  referred  to,  showed  the  matter  in 
controversy  to  have  been  an  assault  and  bat- 
tery, accompanied  by  an  ordinary  concomitant, 
a  tearing  of  clothes  on  the  person.  If  such  was 
the  case  tried  by  the  justice,  he  had  no  juris- 
diction of  the  injury  in  the  mass,  or  of  any  of 
its  parts.  The  injury,  in  such  a  case,  would 
be  an  assault  and  battery,  aggravated  by  tear- 
ing the  clothes,  but  the  justice  could  no  more 
take  cognizance  of  the  damage  to  the  apparel 
than  of  that  to  the  person  ;  neither  would  be 
within  his  jurisdiction,  whatever  form  might 
be  given  to  the  declaration.  But  we  have  noth- 
ing before  us  to  show  that  this  was  really  such 
a  case,  although  the  form  of  the  declaration 
and  the  withdrawal  of  the  second  count  may  in- 
duce the  suspicion.  We,  however,  cannot  act 
on  such  ground  merely.  The  defendants  might 
have  shown  by  evidence,  what  the  case  for 
which  judgment  bad  been  rendered, really  was, 
and  they  cannot  now  complain  if  the  cause  is 
disposed  of  upon  what  appears  in  the  tran- 
script, without  indulging  in  any  strained  pre- 
sumption in  their  favor. 

Looking  then  at  the  transcript  alone,  it  will 
be  seen  that  the  first  count  was  an  ordinary 
charge  for  trespass  to  personal  property,  and 
contains  no  intimation  that  the  person  had  been 
injured,  or  that  the  property  was  endamaged 
while  on  the  person.  This  count  was  plainly 
within  the  jurisdiction  of  a  justice.  But  the 
*second  count  was  for  an  assault  and  £*455 
battery,  and  was  as  plainly  without  his  juris- 
diction. The  plea  to  the  jurisdiction  was  to 
both  counts,  and  went  to  the  entire  action.  I 
think  it  was  for  that  reason  bad.  It  cannot  be 
said  to  follow  that  the' justice  has  not  jurisdic- 
tion of  an  action  of  trespass, because  one  count 
charges  an  assault  and  battery,  while  the  other 
merely  charges  an  ordinary  trespass  to  person- 
al property.  Had  the  plea  gone  to  the  second 
count  only,  it  would  have  been  good  in  law  ; 
but  being  to  both  counts,  it  was,  in  my  opin- 
ion, properly  overruled.  So  far  the  justice  had 
jurisdiction  of  the  action  ;  but  had  the  judg- 
ment been  rendered  on  both  the  counts.it  must 
have  been  held  to  be  void,  the  cause  of  action 
alleged  in  one  count  being  without  the  juris- 
diction of  the  justice.  The  second  count, how- 
ever, was  withdrawn,  and,  as  far  as  appears, 
the  judgment  was  rendered  for  an  injury  to 
personal  property  and  nothing  more.  If  such 
was  not  the  case,  it  should  have  been  shown 
by  evidence.  We  must  take  it  to  have  been  as 
disclosed  by  such  evidence  as  was  given,  and 
according  to  that  there  was  no  defect  of  juris- 
diction, and  the  judgment  on  which  the  action 
was  brought  was  valid.  The  nonsuit  was  er- 
roneous, but  that  the  C.  P.  corrected. 

Judgment  affirmed. 

Cited  in-14  Barb.,  230 :  22  Barb.,  95. 
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Slander— Evidence— Proof  of  Signatures  of  Offi- 
cers of  an  Insurance  Co. — Receipt. 

Where  in  a  suit  for  slander  it  was  incumbent  upon 
the  plaintiff  to  prove  the  signatures  of  the  officers 
of  a  mutual  insurance  company  to  a  policy  issued 
to  the  plaintiff ;  held,  that  a  receipt  signed  by  the 
defendant  as  an  agent  of  the  company,  admitting 
the  payment  to  him  by  the  plaintiff  of  a  sum  of 
money  for  an  assessment  on  account  of  the  policy, 
referring  to  it  by  its  number,  together  with  proof 
of  the  genuineness  of  the  signature  of  the  secretary 
to  the  policy,  was  sufficient  without  proving  the 
signature  of  the  president  of  the  company. 

Q  LANDER,  tried  at  the  Columbia  Circuit, in 
O  September,  1844,  before  Parker,  C.  Judge. 
456*]  The  action  was  for  words  alleged  *to 
have  been  spoken  by  the  defendant,  who  was 
an  agent  of  the  "  Saratoga  Mutual  Fire  Insur- 
ance Company,"  imputing  to  the  plaintiff  the 
offense  of  fraudulently  altering  a  policy  of  in- 
surance issued  to  him  by  that  company,  by 
erasing  certain  words  in  the  description  of  the 
property  insured  in  order  to  cast  upon  the  com- 
pany, in  the  event  which  had  happened,  a  loss 
which  it  had  not  assumed  according  to  the 
terms  of  the  policy  as  issued  to  the  plaintiff. 

The  declaration  alleged  that  the  company, 
July  7, 1838,  made  and  delivered  to  the  plaint- 
iff a  policy  of  insurance  "signed  and  executed 
by  Ransom  Cook,  then  president  of  said  com- 
pany, and  countersigned  by  Thomas  J.  Mar- 
vin, then  secretary  thereof,"  the  substance  of 
which,  with  the  description  of  the  insured  prop- 
erty, is  set  out  in  the  declaration.  The  policy, 
as  set  out,  professed  to  insure  the  plaintiff's 
property  for  the  term  of  five  years.  The  dec- 
laration avers  that  certain  words  in  the  descrip- 
tion of  the  property  which  appear  to  be  erased, 
but  which  can  yet  be  read, were  erased  as  the 
same  now  appear  when  the  policy  was  deliv- 
ered to  the  plaintiff.  It  then  states  a  loss  of 
the  property  by  fire,  and  the  facts  showing  the 
material  bearing  of  the  erased  words  upon  the 
rights  of  the  parties.  The  words  alleged  to 
have  been  spoken  by  the  defendant  impute  to 
the  plaintiff  the  erasing  of  the  words  in  ques- 
tion with  a  fraudulent  design,  after  the  policy 
had  been  executed  and  delivered  to  him.  Not 
guilty  was  pleaded.  The  plaintiff  proved  and 
gave  in  evidence  a  receipt  signed  by  the  de- 
fendant, as  agent  of  the  insurance  company, 
dated  October  15,  1841,  admitting  the  payment 
by  the  plaintiff  of  $2  for  an  assessment  on  his 
premium  note  given  for  policy  No.  13,876.  He 
then  produced  a  paper  purporting  to  be  such 
a  policy  as  that  set  forth  in  the  declaration, 
which  was  numbered  13,876,  and  proved  the 
genuineness  of  the  signature  of  Thomas  J. 
Marvin,  subscribed  thereto  as  secretary,  but 
was  unable  to  prove  the  signature  of  Mr.  Cook, 
purporting  to  be  subscribed  to  it  as  president. 
The  plaintiff  also  proved  the  speaking  by  the 
defendant  of  the  alleged  slanderous  words,  to 
the  effect  stated  in  the  declaration.  The  plaint- 
iff then  offered  to  read  the  policy  in  evidence, 
457*]  insisting  that  the  defendant's  receipt, 
referring  to  the  policy  by  the  number,  the 
proof  of  the  signature  of  Marvin  the  secretary, 
and  what  the  defendant  had  said  concerning 
the  erasure,  was  sufficient  proof  of  the  execu- 
tion of  the  policj  which  was  produced.  The 
defendant  objected,  and  the  judge  sustained 
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the  objection  and  excluded  the  policy ;  and 
being  of  opinion  that  the  plaintiff  could  not 
recover  without  proof  of  the  policy,  he  direct- 
ed a  nonsuit  to  be  entered.  The  plaintiff  ex- 
cepted,  and  now  moves  for  a  new  trial  on  a  bill 
of  exceptions. 

Messrs.  G.  W.  Bulkley  and  N.  Hill,  Jr., 
for  plaintiff. 

Mr.  D.  Cady,  for  defendant. 

By  the  Court,  Beardsley,  J.  If  the  execu- 
tion of  the  policy  of  insurance  offered  in  evi- 
dence by  the  plaintiff,  had  been  duly  proved, 
its  exclusion  by  the  court  was  erroneous,  and 
a  new  trial  must  be  had.  The  declaration  al- 
leges that  the  policy  therein  referred  to  was 
"signed  and  executed  by  Ransom  Cook,  then 
president  of  said  company,  and  countersigned 
by  Thomas  J.  Marvin,  then  secretary  thereof," 
and  it  was  incumbent  on  the  plaintiff  to  show 
that  this  allegation  was  true.  It  was  not  de- 
nied or  questioned  on  the  trial  that  Cook  and 
Marvin  were  officers  of  the  company  as  alleged 
in  the  declaration;  nor,  as  to  Marvin,  was  it 
suggested  that  his  signature  to  the  policy  of- 
fered in  evidence  had  not  been  well  proved. 
The  objection  to  reading  the  policy  as  evidence 
was,  that  the  genuineness  of  the  signature — 
Ransom  Cook — as  president  of  the  company, 
had  not  been  proved,  and  on  this  ground  alone, 
as  I  understand  the  bill  of  exceptions,  was 
the  policy  offered  in  evidence  rejected  by  the 
court. 

The  plaintiff  sought  to  establish  the  due  ex- 
ecution of  this  policy  by  Cook  in  two  different 
modes. 

1 .  Evidence  was  given  to  show  that  the  de- 
fendant claimed  to  be  agent  of  the  Saratoga 
Mutual  Fire  Insurance  Company,  and  had 
acted  as  such.  A  receipt,  bearing  date  October 
15,  1841,  which  was  long  after  the  date  of  thia 
policy,  was  *proved  to  have  been  given  [*458 
by  the  defendant,  said  receipt  being  signed  by 
him  as  such  agent,  and  acknowledging  to  have 
received  of  the  plaintiff  $2,  being  an  assess- 
ment on  his  note  given  for  policy  No.  13,876. 
The  policy  offered  in  evidence  was  of  that 
number,  and  was  signed  Ransom  Cook,  pres- 
ident, and  countersigned  Thomas  J.  Marvin, 
secretary.  The  plaintiff  further  gave  evidence 
to  show  that  the  signature  of  Marvin  to  the 
policy  produced  and  offered  in  evidence,  was 
genuine,  and  upon  which  no  question  was  made 
by  the  defendant. 

Let  us  see  if  here  was  not  sufficient  proof  to 
authorize  this  policy  to  be  read  in  evidence  to 
the  jury,  on  the  plain  principle  that  its  gen- 
uineness had  been  conceded  by  the  defendant. 

If  evidence  had  been  given  of  an  explicit 
admission  by  the  defendant  that  this  identical 
policy  had  been  duly  executed,  it  can  admit 
of  no  doubt  that  this  would  have  been  com- 
petent and  sufficient  evidence,  in  the  first  in- 
stance, to  prove  that  said  policy  had  been  ex- 
ecuted by  the  persons  and  in  the  manner  which 
its  terms  import.  And  under  the  circumstances 
of  this  case,  as  disclosed  by  the  evidence,  the 
receipt,  made  and  executed  by  the  defendant, 
seems  to  me  fully  equal  to  the  most  direct  and 
explicit  admission  of  the  fact. 

If  this  receipt  had  been  indorsed  on  the  pol- 
icy offered  in  evidence,  there  could  have  been 
no  doubt  as  to  the  identity  of  the  policy  to 
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which  the  receipt  had  reference.  But  looking 
at  the  face  of  this  receipt  alone,  we  cannot  as- 
certain what  particular  policy  was  intended  to 
be  referred  to.  It  was  a  policy  bearing  a  cer- 
tain number,  and  was  the  one  for  which  the 
plaintiff  gave  the  note  on  which  the  payment 
mentioned  in  said  receipt  had  been  made;  but 
the  date  of  the  policy  is  not  given  in  the  receipt, 
nor  does  it  indicate  the  particular  property  or 
the  amount  insured.  Extrinsic  evidence  was 
necessary,  and  was  plainly  admissible,  to  iden- 
tify the  policy  referred  to  in  the  receipt,  and 
such  evidence,  of  a  very  satisfactory  character, 
was  given;  and  which  showed,  as  I  think,  very 
conclusively,  that  it  had  reference  to  the  policy 
offered  in  evidence,  and  none  other. 
459*]  *The  policy  which  the  plaintiff  offered 
to  read  to  the  jury  bears  the  number  13,876, 
and  so  far  corresponds  with  the  receipt.  I 
grant  that  a  reference  in  a  receipt,  or  any  other 
paper,  to  a  policy  as  of  a  certain  number,  can- 
not be  taken  as  evidence  that  any  and  every 
writing,  which  purports  to  be  a  policy  and 
bears  that  number,  is  genuine,  for  if  such  was 
its  effect,  it  might  establish  the  genuineness  of 
an  instrument  which  was  really  fictitious. 
Some  extrinsic  evidence  must,  therefore,  be 
given  to  connect  the  receipt  with  the  particular 
policy  in  question,  as  by  the  statement  of  a 
witness  who  was  present  at  the  execution  of 
the  receipt,  and  knows  that  a  particular  policy 
was  present  at  that  time,  and  was  mentioned 
as  the  one  to  which  the  receipt  had  reference. 
Or  some  evidence  should  be  given  to  render  it 
probable  that  the  policy  produced  and  offered 
in  evidence  is  a  genuine  instrument,  although 
such  evidence  may  fall  short  of  establishing 
its  complete  execution;  for  upon  such  evidence, 
there  being  an  apparent  congruity  in  the  two 
papers,  it  may  reasonably  be  assumed  that  the 
receipt  was  intended  to  have  reference  to  that 
particular  policy,  and  thus  its  complete  execu- 
tion may  be  shown.  Now,  here  was  no  direct 
evidence  by  one  who  was  present  at  the  giving 
of  the  receipt,  to  show  that  this  was  the  policy 
to  which  that  paper  had  reference;  but  it  was 
proved  that  the  signature  to  this  policy,  of 
Marvin  as  secretary,  was  genuine,  which,  al- 
though of  itself  insufficient  to  prove  the  execu- 
tion of  the  policy  by  Cook,  was  quite  sufficient 
for  the  purpose  of  showing  that  the  receipt 
must  have  pointed  to  this  policy  and  to  none 
other.  Assuming,  then,  that  the  defendant  in- 
tended to  speak  of  this  policy  when  he  wrote 
and  executed  the  receipt,  it  can  be  understood 
as  importing  nothing  short  of  this;  that  is,  that 
the  company  had  made  an  assessment  upon  the 
plaintiff's  note  given  for  this  identical  policy, 
and  that  said  assessment  had  been  paid  to  him. 
Such  a  statement  by  the  defendant,  is  certain- 
ly sufficient,  in  the  first  instance,  to  authorize 
this  policy  to  be  read  in  evidence  against  him, 
as  a  genuine  instrument;  it  is,  in  fact,  a  very 
plain  concession  that  the  paper  is  genuine  and 
not  fictitious;  and  that  concession,  there  being 
46O*]  *no  subscribing  witness  to  this  paper, 
was  enough  to  authorize  and  require  its  re- 
ception as  evidence. 

Bronson,  Ch.  J.,  dissented. 
New  trial  ordered. 

Cited  in— 13  Barb.,  399. 
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A  notarial  certificate  is  evidence  of  the  present- 
ment of  a  note  for  payment  only  where  the  notary 
himself  made  the  presentment :  and  where  in  his 
certificate  he  stated  that  he  had  caused  the  note  to 
be  presented,  it  was  held  not  to  be  evidence  of  the 
fact. 

Citation— Laws,  1833,  ch.  271,  sec.  8. 

TERROR  to  the  Montgomery  C.  P.,  to  review 
U  a  judgment  of  that  court  affirming  a  judg- 
ment for  the  plaintiff  rendered  by  a  justice  of 
the  peace.  The  action  was  on  a  promissory 
note  made  by  one  Warren,  payable  to  the  or- 
der of  Warnick,  the  defendant,  ninety  days 
after  date,  at  the  Farmers'  Bank  of  Amster- 
dam, and  indorsed  by  the  defendant.  The 
only  question  was  upon  the  evidence  of  pre- 
sentment to  the  maker  for  payment.  To  prove 
this  the  plaintiff  gave  in  evidence  a  certificate 
of  a  notary  public,  which  stated  that  on  the 
proper  day  he  had  caused  the  note  to  be  pre- 
sented at  the  bank  at  which  it  was  payable, 
for  payment,  which  was  refused,  and  that  he 
gave  notice  to  the  defendant  through  the  post- 
office.  The  defendant  did  not  appear  at  the 
return  of  the  summons,  and  the  cause  was 
tried  ex  parte.  The  plaintiff  having  prevailed 
in  the  justice's  court  and  in  the  C.  P.,  the  de- 
fendant brought  error  here. 

Messrs.  Seiding  and  Cochran,  for  plaint- 
iff in  error. 

Mr.  D.  P.  Corey,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  The  defend- 
ant could  only  be  charged  as  indorser  of  the 
note  by  proving  that  it  had  been  *pre-  [*461 
sented  for  payment  at  the  proper  time  and 
place,  and  payment  refused,  and  that  he  had 
due  notice  of  these  facts.  No  evidence  but 
the  notarial  certificate  was  given  to  show  that 
this  note  had  been  presented  for  pavment;  and 
the  certificate  in  this  respect  is  defective.  It 
merely  states  that  the  notary  caused  the  note 
to  be  presented  for  payment,  which  was  re- 
fused. This  certificate  plainly  imports  that 
the  presentation  was  not  by  the  notary,  but 
was  by  some  one  else  acting  for  him,  and  un- 
der his  authority  and  direction.  But  the  stat- 
ute does  not  make  such  a  certificate  evidence. 
It  must,  in  order  to  satisfy  the  statute,  show  a 
presentation  by  the  notary  himself.  Laws  of 
1833,  ch.  271,  sec.  8.  This  mode  of  proof  is 
in  derogation  of  the  common  law;  and  it  must 
appear  that  the  statute  has,  in  all  respects,  been 
complied  with.  The  defect  stated  is  fatal.  The 
judgments  of  the  C.  P.  and  of  the  justice  must 
be  reversed. 

Judgments  reversed. 

Cited  in— 49  N.  Y.,  376 ;  39  Barb.,  524 ;  62  Barb.,  15 ; 
2  Rob..  654. 


WHITNEY  v.  HITCHCOCK. 

Assault  upon  Child  of  Plaintiff— Measure  of 
Damages. 

In  trespass  for  an  assault  and  battery  upon  the 
child  9r  servant  of  the  plaintiff,  the  measure  of  dam- 
ages is  the  actual  loss  which  the  plaintiff  has  sus- 
tained ;  and  exemplary  damages  cannot  be  given, 

NOTE.— Negotiable  paper—Protest—  Whether  notary 
must  make  demand  in  person.  Compare  Onondaga 
Co.  Bank  v.  Bates,  3  Hill,  53,  note. 
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though  the  assault  be  of  an  Indecent  character, 
upon  a  female,  and  under  circumstances  of  great 
aggravation. 

FFRESPASS  for  an  assault  and  battery  upon 
-L  Mary,  the  daughter  and  servant  of  the 
plaintiff,  by  which  she  became  sick,  etc.,  and 
the  plaintiff  lost  and  was  deprived  of  her  serv- 
ices, etc.  Not  guilty  was  pleaded,  and  the 
cause  was  tried  at  the  Franklin  Circuit  in  Feb- 
ruary, 1847,  before  Willard,  C.  Judge. 

On  the  trial  it  was  proved  that  the  plaintiff's 
daughter,  a  girl  of  the  age  of  eleven  years.and 
the  defendant  attended  an  evening  meeting  at 
Fort  Covington,  and  that  during  prayer  the 
defendant  committed  an  indecent  assault  with 
his  hands  upon  the  person  of  the  girl,  by 
means  of  which,  as  she  stated  on  her  examina- 
462*]  lion  *as  a  witness,  she  was  somewhat 
hurt.  The  evidence  of  actual  loss  of  service 
was  slight.  She  stated  that  for  some  days  she 
was  less  serviceable  in  assisting  her  mother  in 
the  household  affairs  than  she  was  before.  The 
defendant  was  a  member  of  the  church,  and  it 
appears  to  have  been  conceded  on  the  trial  that 
he  had  been  expelled,  and  that  he  had  been  in- 
dicted for  an  assault  and  battery  for  the  offense 
in  question. 

The  defendant's  counsel  asked  the  judge  to 
charge  the  jury,  that  if  they  found  for  the 
plaintiff,  the  amount  should  be  limited  to  the 
actual  compensatory  damages  for  the  loss  of 
the  service  of  his  daughter.  He,  however,  in- 
structed the  jury  that  they  had  a  right  to  ren- 
der a  verdict  for  an  amount  beyond  the  actual 
damages  proved,  and  that  they  were  at  liberty 
if  they  pleased  .to  give  exemplary  damages. 
The  defendant's  counsel  excepted.and  the  jury 
rendered  a  verdict  for  $300. 

Mr.  N.  Hill.  Jr.,  for  defendant,  moved  for 
a  new  trial  for  the  misdirection  of  the  judge. 
He  insisted:  1.  That  the  rule  which  sometimes 
prevails  of  allowing  damages,  in  civil  suits.for 
the  purpose  of  public  example,  or  by  way  of 
punishing  the  defendant  for  offenses  punisha- 
ble criminally,  was  not  founded  on  principle 
and  was  frequently  unjust  in  its  operation  ; 
that  by  recent  adjudications  it  appeared  to  be 
giving  way  to  the  more  correct  rule,  and  that 
it  ought  no  longer  to  be  followed.  He  referred 
to  1  Murray,  Jury  Court  Rep. ,  337 ;  9  Law  Rep. , 
529,  et  seq.;  2  Bl.  Com.,  438;  Co.  Litt.,  257  a; 
Sayer,  Damages.  1;  2  Greenl.  Ev.,  sec.  253;  4 
Blackf.,  277;  3  Amer.  Jurist,  292,  293,  305,306. 
2.  That  if  exemplary  damages  were  recovera- 
ble in  actions  for  assault  and  battery  and  the 
like,  brought  by  the  party  directly  injured, 
there  was  no  precedent  for  allowing  them  in 
such  actions  as  the  present,  where  the  plain  tiff 
claimed  only  consequential  damages  resulting 
from  the  wrong  done  by  the  defendant,  and 
where  the  party  directly  injured  was  entitled 
to  an  action.  To  establish  and  illustrate  this 
he  cited  24  Wend.,  429,  430,  per  Nelson,  Ch.  J.; 
463*]  Cheves,  *Eq.,  177, 179;  3  Amer.  Jurist, 
supra;  5  T.  R.,  359,  360;  2  Id.,  4. 

Mr.  W.  H.  Seward,  for  plaintiff,  cited  14 
Johns. ,  352 ;  Sedgwick,  Damages,  38,  39 ;  6 
Hill,  466. 

Per  Curiam.  This  case  as  proved  on  the 
trial  was  one  of  great  aggravation  and,  per- 
haps, the  law  is  not  sufficiently  severe  for  its 
due  punishment.  We  have  no  difficulty,  how- 
ever, in  saying  that  the  rule  laid  down  by  the 
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judge  was  incorrect.  The  general  question 
what  damages  can  be  recovered  by  way  of 
punishment  in  the  class  of  actions  where  exem- 
plary damages  are  usually  given,  is  not  in- 
volved here.  It  might  be  difficult  to  reconcile 
what  has  been  said  m  the  books  with  any  defi- 
nite principle,  but  we  do  not  intend  to  express 
any  opinion  upon  that  subject  in  this  case.  The 
present  suit  is  brought  for  the  loss  of  the  serv- 
ices of  his  servant,  which  the  plaintiff  says  he 
has  sustained  in  consequence  of  the  injury 
which  the  defendant  has  inflicted  upon  her. 
This  he  is  entitled  to  recover  ;  and  if  sickness 
had  followed  he  could  have  claimed  to  be  re- 
imbursed for  the  expenses  attending  such  sick- 
ness; but  we  all  think  that  he  cannot  recover 
beyond  his  actual  loss.  The  young  female  can 
herself  maintain  an  action,  in  which  her  dam- 
ages may  be  assessed  according  to  the  rule  laid 
down  at  the  trial;  and  if  the  father  could  like- 
wise recover  them  in  this  case,  they  could  be 
twice  claimed  in  civil  actions,and  the  defendant 
would  also  be  liable  to  indictment.  The  action 
for  seduction  is  peculiar,  and  would  seem  to 
form  an  exception  to  the  rule  that  actual  dam- 
ages only  can  be  recovered  where  the  action  is 
for  loss  of  service  consequential  upon  a  direct 
injury;  buttherethe  party  directly  injured  can- 
not sustain  an  action,  and  the  rule  of  damages 
has  always  been  considered  as  founded  upon 
special  reasons  only  applicable  to  that  case. 
New  trial  granted. 

Reviewed-8  N.  Y.,462;  5  Lans.,  458 ;  53  N.  H.,  386 ; 
16  Am.  Rep.,  325. 

Explained— 14  Barb.,  225. 

Cited  in-4  N.  Y.,  43 ;  53  Am.  Dec..  339 :  9  Hun.  559 ; 
23  Hun,  74 ;  5  Barb.,  664  ;  11  Barb..  398 ;  15  Barb.,  249 
280 ;  28  Barb.,  95 ;  34  How.  Pr..  456 ;  8  Abb.  Pr.,  393  ; 
E.  D.  S.,  293, 459 ;  2  Hilt.,  334  ;  10  Leg.  Obs..  96  ;  52  Wii 
621: 16  Mich.,  198;  54  Mo.,  306;  55  Mo.,  459;  17  At 
Rep.,,662 ;  4  Cush.,  275 ;  50  Am.  Dec.,  767 ;  9  N.  W. 
Rep.,  603. 


*VANDENBURGH  v.  TRUAX. 


One  who  Does  an  Illegal  or  Mischievous  Act, 
able  for  Direct  and  Natural  Consequence*. 

One  who  does  an  illegal  or  mischievous  act,  which 
is  likely  to  prove  injurious  to  others,  is  answerable 
for  the  consequences  which  may  directly  and  nat- 
urally result  from  his  conduct,  though  he  did  not 
intend  to  do  the  particular  injury  which  followed. 

Therefore,  where  the  defendant  having  had  a 
quarrel  with  a  boy  in  the  street  in  a  city,  took  up  a 
pick-axe  and  followed  him  into  the  plaintiff's  store, 
whither  he  fled,  and  in  endeavoring  to  keep  out  of 
defendant's  reach,  the  boy  ran  against  and  knocked 
out  the  faucet  from  a  cask  of  wine,  by  means  of 
which  a  quantity  of  the  wine  ran  out  and  was 
wasted  ;  held,  that  the  defendant  was  liable  to  the 
plaintiff  for  the  damages. 

Citations-2  W.  BL,  892  ;  3  Wils.,  403  ;  19  Johns.,  381  ; 
5  Hill,  170. 

TERROR  to  Schenectady  C.  P.  Truax  sue 
Jj  Vandenburgh  before  a  justice;  and  the 
turn  states  that  the  plaintiff  declared  in  an 
tion  of  trespass,  that  April  16  or  18,  1842,  de 
fendant  did  willfully  drive  a  black  boy  througt 
his  (plaintiff's)  store,  knock  a  cock,  or  faucet, 
from  his  barrel,  and  destroy  two  gallons  of 
port  wine,  to  his  damage  of  $50.  Plea,  the 
general  issue.  The  case  proved  was  as  fol- 
lows :  a  negro  boy,  about  16  or  18  years  old, 
was  the  plaintiff's  ostler  ;  the  boy  was  seen  in 
the  street  at  Schenectady,  near  the  plaintiff's 
store,  approaching  the  defendant  with  a  stone 
in  his  hand,  and  appearing,  as  the  witness  said, 
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to  be  very  angry;  the  defendant  not  appearing, 
to  the  witness,  to  be  angry.  The  negro  did  not 
attempt  to  throw,  or  strike  with  the  stone. 
The  defendant  took  hold  of  the  negro,  and  told 
him  to  throw  the  stone  clown;  and  it  may  be  in- 
ferred from  the  case  that  he  did  throw  it  down, 
though  the  fact  is  not  expressly  stated.  The 
boy  got  loose  from  the  defendant  and  ran 
away.  The  defendant  took  up  a  pick -axe  and 
followed  the  bov,  who  fled  into  the  plaintiff's 
store,  and  the  defendant  pursued  him  there, 
with  the  pick  axe  in  his  hand.  The  back  door 
of  the  store  was  shut,  so  that  the  boy  could  not 
get  out  there  without  being  overtaken;  and  he 
ran  behind  the  counter, as  the  witness  believed, 
to  save  himself  from  being  struck  with  the 
pick  axe.  In  fleeing  behind  the  counter,  the 
465*]  boy  knocked  out  the  cock,  or  *faucet, 
from  a  cask  of  wine,  and  about  two  gallons  of 
the  liquor,  of  the  value  of  $4,  were  spilt  and 
lost.  For  that  injury  the  action  was  brought. 
The  justice  gave  judgment  for  the  plaintiff  for 
$4  damages,  which  was  affirmed  by  the  C.  P. 
The  defendant  brings  error. 

Mr.  P.  Potter,  for  plaintiff  in  error.  If 
any  action  will  lie,  it  should  be  case,  and  not 
trespass.  The  injury  was  the  consequence  of 
the  defendant's  conduct,  and  not  his  immediate 
act.  Leame  v.  Bray,  3  East.  593;  Reynolds  v. 
Clarke,  2  Ld.  Raym..  1399;  Percival  v.  Hickey, 
18  Johns.,  257;  Quitte  v.  Swan,  19  Id.,  381. 
But  no  action  of  any  kind  will  lie  against  the 
defendant.  The  injury  was  not  the  joint  act 
of  the  defendant  and  the  negro.  They  were 
not  acting  in  concert.  The  negro  was  a  free 
agent,  at  liberty  to  go  where  he  pleased;  and 
it  cannot  be  said  that  the  defendant  drove  him 
into  the  plaintiff's  store  against  the  cask  of 
wine.  The  case  is  not  within  Scott  v.  Shepherd, 
2  W.  Bl.,  892,  where  the  defendant  threw  a 
lighted  squib  in  the  market  house. 

Mr.  S.  A.  Daggett,  for  defendant  in  er- 
ror. All  persons  who  direct,  assist,  or  in  any 
way  contribute  to  a  trespass,  are  liable  as  prin- 
cipals, and  may  be  sued  jointly  or  severally.  1 
Chit.  PL,  67;  11  Johns.,  285;  9  Id.,  294;19/d, 
882.  The  plaintiff  proved  the  case  stated  in  the 
declaration,  and  it  is  no  matter  whether  he 
called  the  action  trespass  or  case.  5  Hill,  171; 
Cow.  Tr.,  166,  309. 

By  the  Court,  Bronson,  Ch.  J.  It  may  be 
laid  down  as  a  general  rule,  that  when  one  does 
an  illegal  or  mischievous  act,  which  is  likely 
to  prove  injurious  to  others,  and  when  he  does 
a  legal  act  in  such  a  careless  and  improper 
manner  that  injury  to  third  persons  may  prob 
ably  ensue,  be  is  answerable,  in  some  form  of 
action,  for  all  the  consequences  which  may  di- 
rectly and  naturally  result  from  his  conduct; 
and  in  many  cases  he  is  answerable  criminally 
as  well  as  civilly.  It  is  not  necessary  that  he 
should  intend  to  do  the  particular  injury  which 
466*]  follows;  nor  *indeed,  any  injury  at  all. 
If  a  man  without  just  cause  aim  a  blow  at  his 
enemy,  which,  missing  him,  falls  upon  his 
friend,  it  is  a  trespass  upon  the  friend;  and  may 
be  murder  if  a  deadly  weapon  was  used,  and 
death  ensued.  Or  if,  in  attempting  to  steal,  or 
destroy  the  property  of  another,  he  unfortu- 
nately wound  the  owner,  or  a  third  person,  he 
must  answer  for  the  consequences,  although 
he  did  not  intend  that  particular  mischief.  And 
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although  no  mischief  of  any  kind  may  be  in- 
tended, yet  if  a  man  do  an  act  which  is  danger- 
ous to  the  persons  or  property  of  others,  and 
which  evinces  a  reckless  disregard  of  conse- 
quences, he  will  be  answerable  civilly,  and  in 
many  cases  criminally,  for  the  injuries  which 
may  follow  :  as  if  he  discharge  a  gun,  or  let 
loose  a  ferocious  or  mad  animal  in  a  multitude 
of  people;  or  throw  a  stone  from  the  house  top 
into  a  street  where  many  are  passing;  or  keep- 
a  large  quantity  of  gunpowder  near  the  dwell- 
ing of  another.  In  these,  and  such  like  cases, 
he  must  answer  for  any  injury  which  may  re- 
sult from  his  misconduct  to  the  persons  or 
property  of  others.  And  if  the  act  was  so  im- 
minently dangerous  to  others  as  to  evince  a. 
depraved  mind,  regardless  of  human  life,  and 
death  ensue,  it  will  be  murder.  These  are  fa- 
miliar cases,  which  need  not  be  proved  by  re- 
ferring to  books. 

In  the  case  of  the  lighted  squib  which  was 
thrown  into  the  market  house,  the  debate  was 
upon  the  form  of  the  remedy.  The  question 
was  whether  the  plaintiff  could  maintain  tres- 
pass m  et  armts,  or  whether  he  should  not  have 
brought  an  action  on  the  case.  His  right  to  re- 
cover in  some  form,  seems  not  to  have  been 
disputed.  Scott  v.  Shepherd,  2  W.  Bl.,  892;  8. 
C.,  3  Wils.,  403.  In  that  case,  the  impulse  was 
given  to  inanimate  matter;  while  here,  a  living- 
and  rational  being  was  moved  by  fear.  But 
still,  there  is  in  some  respects  a  striking  analogy 
between  the  two  cases.  There  the  force  which 
the  defendant  gave  to  the  squib  was  spent 
when  it  fell  upon  the  standing  of  Yates;  and  it 
was  afterwards  twice  put  in  motion  and  in  new 
directions,  first  by  Willis  and  then  by  Ryall, 
before  it  struck  the  plaintiff  and  put  out  his 
eye.  But  as  the  throwing  of  the  squib  was  a. 
mischievous  act,  which  was  likely  to  do  harm 
*to  some  one;  and  as  the  two  men  who  [*467 
gave  the  new  impulses  to  the  missile  acted 
from  terror  and  in  self-defense,  the  defendant 
was  held  answerable  as  a  trespasser  for  the  in- 
jury which  resulted  to  the  plaintiff. '  Now, 
here,  although  the  negro  boy  may  have  been 
wrong  at  the  first,  yet  when  he  had  thrown 
down  the  stone,  and  was  endeavoring  to  get 
away  from  the  difficulty  into  which  he  had 
brought  himself,  the  defendant  was  clearly 
wrong  in  following  up  the  quarrel.  When  the 
boy  ran  upon  the  cask  of  wine,  he  was  moved 
with  terror  produced  by  the  illegal  act  of  the 
defendant;  he  was  fleeing  for  his  life,  from  a 
man  in  hot  pursuit.armed  with  a  deadly  weap- 
on. The  injury  which  the  plaintiff  sustained 
was  not  the  necessary  consequence  of  the  wrong 
done  by  the  defendant;  nor  was  it  so  in  the  case 
of  the  lighted  squib.  But,  in  both  instances, 
the  wrong  was  of  such  a  nature  that  it  might 
very  naturally  result  in  an  in  jury  to  some  third 
person.  It  is  true  that  the  boy  might  have 
gone  elsewhere,  instead  of  entering  the  plaint- 
iff's store;  and  it  is  equally  true  that  Willis  and 
Ryall  might  have  thrown  the  squib  out  of  the 
market  house,  which  was  open  on  both  sides 
and  at  one  end,  instead  of  tossing  it  across  the 
market  house  among  the  people  there  assem- 
bled. But  in  the  one  case  as  well  as  in  the 
other,  the  innocent  agents  were  moved  by  fear, 
and  had  no  time  to  reflect  upon  the  most  pru- 
dent course  of  conduct.  It  was  quite  natur- 
al, however,  that  the  boy  should  flee  to  his 
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employer  for  protection.  And  finally,  the 
proximate  cause  of  the  injury  was,  in  both 
•cases,  an  intelligent  agent. 

In  Guille  v.  Swan,  19  Johns.,  381,  the  im- 
mediate actors  in  the  wrong  which  was  done 
to  the  plaintiff,  were  moved  by  their  sympathy 
for  the  defendant,  who  had  brought  himself 
into  a  perilous  condition  by  ascending  in  a 
balloon.  The  balloon  descended  into  the  plaint- 
iff's garden,  which  was  near  where  it  had  gone 
up,  and  a  crowd  of  people  seeing  the  defend- 
ant hanging  out  of  the  car  in  great  peril,  rushed 
into  the  garden  to  relieve  him;  and  in  doing 
so,  trod  down  the  plaintiff's  vegetables  and 
flowers.  For  the  wrong  done  by  the  crowd, 
AS  well  as  for  the  injury  done  by  himself,  the 
468*]  defendant  was  held  answerable  *as  a 
trespasser.  Although  the  ascent  was  not  an  il- 
legal, it  was  a  foolish  act,  and  the  defendant 
ought  to  have  foreseen  that  injurious  conse- 
quences might  follow.  The  case  seems  not  to 
have  been  put  upon  the  ground  of  a  concert  of 
action  between  the  defendant  and  the  multi- 
tude; but  on  the  ground  that  the  defendant's 
descent,  under  such  circumstances,  would  or- 
dinarily and  naturally  draw  a  crowd  of  peo- 
ple about  him,  either  from  curiosity,  or  for  the 
purpose  of  rescuing  him  from  a  perilous  situ- 
ation. It  was  added,  however,  that  if  the  de- 
fendant had  beckoned  to  the  crowd  to  come  to 
his  assistance,  they  would  all  have  been  co- 
trespassers;  and  the  situation  in  which  the  de- 
fendant had  voluntarily  and  designedly  placed 
himself  was  equivalent  to  a  direct  request  to 
the  crowd  to  follow  him. 

If  the  cases  of  the  squib  and  the  balloon 
have  not  gone  beyond  the  limits  of  the  law, the 
defendant  is  answerable  for  the  injury  which 
he  has  brought  upon  the  plaintiff.  And  there 
is  nearly  as  much  reason  for  holding  him  liable 
for  driving  the  boy  against  the  wine  cask,  and 
thus  destroying  the  plaintiff's  property,  as 
there  would  be  if  he  had  produced  the  same 
result  by  throwing  the  boy  upon  the  cask,  in 
which  case  his  liability  could  not  have  been 
questioned. 

It  is  not  necessary  to  inquire  whether  the  ac- 
tion should  be  trespass  or  case;  for  this  decla- 
ration may  as  well  be  considered  one  thing  as 
the  other.  It  seems  that  the  plaintiff,  when  be- 
fore the  justice,  called  the  action  trespass;  but 
the  declaration  does  not  allege  that  the  act 
was  done  either  m  et  armis  or  contra  pacem. 
Courts  of  record  might  well  enough  have  been 
less  nice  than  they  have  been  about  the  distinc- 
tions between  trespass  and  case.  Seneca  Road 
Co.  v.  Auburn  &  Rochester  R.  R.  Co.,  5  Hill,  170. 
And  clearly,  as  the  pleadings  in  justices'  courts 
are  construed  in  the  most  liberal  manner  for 
the  advancement  of  justice,  this  may  very  well 
be  regarded  as  an  action  on  the  case. 

Judgment  affirmed. 

Difltinguished-11  Allen,  519;  59111.,  354;  14  Am. 
Rep..  16. 

Reviewed-35  N.  Y.,  214 :  44  Mo.,  318  ;  50  N.  H.. 
147 ;  9  Am.  Rep.,  181. 

Explained-65  Barb.,  554, 555 :  2  T.  &  C.,  123. 

Cited  in— 6  N.  Y..  335 ;  31  N.  Y.,  485 ;  49  N.  Y.,  428 ; 
55  N.  Y.,  119 ;  14  Am.  Rep.,  198  ;  8  Hun,  258  ;  17  Barb., 
522 ;  26  How.  Pr.,  117 ;  34  How.  Pr.,  310 ;  3  Abb.  N.  S., 
410 ;  15  Abb.  N.  S.,  392 ;  8  Bos.,  591 :  1  Rob.,  244 ;  2 
Rob.,  331 ;  6  Rob.,  307 ;  36  Super.,  205 ;  1  Smith's  L. 
Cos.,  210,  Margin,  404  at  top  ;  14  Allen.  398 ;  76  Ind., 
173:  40  Am.  Rep.,  234;  39  N.  J.  L.,  310;  10  Vroom.. 
310 ;  23  Am.'Rep.,  223 ;  55  Vt.,  577  ;  45  Am.  Rep.,  643  ; 
18  N.  W.  Rep.,  771. 


*THE  PEOPLE  v.  BROOKS.  [*469 

Action  to  Recover  Penalty— Pleading— Reference 
to  Statutes — Regulation  of  Commerce— State 
Acts  Requiring  Masters  and  Owners  of  Vessels 
to  Make  Payments  for  Hospital  Purposes — 
Validity  of. 

In  suits  to  recover  a  penalty,  where  no  general 
form  of  declaring  is  given,  the  plaintiff  must  set 
forth  the  particular  acts  and  omissions  which  con- 
stitute the  cause  of  action. 

And  where  the  general  form  allowed  by  2  R.  S., 
482,  sec.  10,  is  resorted  to,  the  section  of  the  statute 
imposing  the  penalty  must  be  accurately  referred  to. 

Where  a  penalty  was  imposed  partly  by  a  provision 
of  the  Revised  Statutes,  and  in  part  by  a  section  of 
an  Act  passed  in  1831,  and  the  declaration  referred 
to  the  latter  provision  as  a  section  of  the  Revised 
Statutes  according  to  the  number  affixed  to  It  in  a 
reprint  of  these  statutes,  embracing  subsequent 
public  Acts  :  held,  erroneous,  and  that  no  recovery 
could  be  had  under  the  declaration. 

The  statutes  of  this  State  requiring  the  payment 
of  a  sum  of  money  for  hospital  purposes  from  mas- 
ters of  vessels  engaged  in  the  foreign  and  coasting 
trade,  f  9r  each  of  the  officers  and  crew  of  such  ves- 
sel, are  in  conflict  with  the  provision  of  the  Consti- 
tution of  thell.  S.  investing  Congress  with  the  power 
to  regulate  commerce,  and  of  the  laws  of  the  TJ.  S. 
passed  in  the  exercise  of  that  power,  and  are,  there- 
fore, void.  .Per  Beardsley,  J. 

So  far  as  such  state  Acts  require  payment  from 
shipmasters  on  account  of  passengers,  the  enact- 
ments are  constitutional  and  valid.  Per  Beardsley,  J". 

Citations— 1  Chit.  PI.,  405;  4  Johns.,  193;  13  Johns., 
428 :  15  Johns.,  5 ;  2  R.  S.,  482,  sees.  10. 11 ;  1  R.  S.,  444. 
sees.  7-11 ;  Laws  1831,  p.  273,  sees.  1,  2 ;  Laws  1843, 
p.  284 ;  Laws,  1844,  p.  477  ;  Laws  1845,  p.  249 ;  11  Pet., 
134-136,  141,  154,  155.  158 ;  Const.  U.  S.,  art.  1,  sec.  8, 
sub.  3.  17  ;  art.  6,  sec.  2 ;  9  Wheat.,  189, 197 ;  1  Story, 
Laws  TJ.  S.,  285,  sees.  1, 4 ;  554,  sees.  1. 2 ;  685,  sec.  2 :  2 
Id.,  878. 1186 ;  12  Wh.,  419.  436,  445-449  ;  4  Wh.,  425 ;  3 
Cow..  743. 

DEBT,  for  a  penalty  of  $100.  The  declara- 
tion contained  a  single  count,  which  al- 
leged that  the  defendant  "  heretofore,  to  wit  : 
on,  etc.,  at, etc.,  was  indebted  to  the  said  plaint- 
iffs in  the  sum  of  one  hundred  dollars,  where- 
by an  action  hath  accrued  to  the  said  plaintiffs, 
according  to  the  provision  of  the  Statute  '  Of 
the  Marine  Hospital  and  its  Funds,'  to  wit :  of 
sections  ten  and  twenty-two  of  chapter  fourteen, 
title  four  of  part  first  of  the  Revised  Statutes 
of  the  State  of  New  York,  to  demand  and  have 
of  and  from  the  said  defendant  the  said  sum 
of  money  above  demanded."  Breach,  non- 
payment of  the  sum  of  $100.  Plea,  nil  debet. 
The  cause  was  tried  in  July,  1844,  at  the  N. 
Y.  Circuit,  before  Kent,  late  C.  Judge.  The 
plaintiffs  proved  that  the  defendant  was  the 
master  of  the  steamboat  Nimrod,  which  plied 
between  Bridgeport,  Conn.,  and  the  City  of 
N.  Y.,  and  that  the  boat,  with  the  defendant 
as  master,  on  board,  arrived  at  the  City  of  N. 
Y.  in  January,  1844  ;  that  after  her  arrival  the 
president  of  the  trustees  of  the  "Seaman's  Fund 
*and  Retreat"  demanded  of  the  defend-  [*47O 
ant  the  hospital  money  claimed  to  be  due  that 
institution  for  the  month  of  January,  which 
the  defendant  refused  to  pay.  Upon  this  evi- 
dence the  plaintiffs  rested,  and  the  defendant 
moved  for  a  nonsuit,  on  the  grounds,  1.  that 
the  declaration  misrecited  the  statute  ;  2.  that 
the  action  should  have  been  in  the  name  of  the 
president  of  the  Seaman's  Fund  and  Retreat. 
The  motion  was  denied  and  the  defendant  ex- 
cepted. 

NOTE. — Constitutional  law— Regulation  of  commerce 
—How  far  power  of  Congress  is  exclusive.  See  Gib- 
bons v.  Ogden,  17  Johns.,  488,  note ;  S.  C.,  22  TJ.  8.  (9 
Wh.),  1,  note  in  Law  ed.,  VI.  23. 
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The  defendant  gave  in  evidence  a  coasting 
license  issued  to  him,  as  master  of  the  Nimrod, 
June  24,  1843,  by  the  Collector  of  the  Customs 
of  the  U.  S.  for  the  District  of  Fairfield  in  the 
State  of  Connecticut  (in  which  the  Port  of 
Bridgeport  is  situated),  authorizing  the  defend- 
Ant  to  carry  on  the  coasting  trade  with  the 
steamer  Nimrod,  for  one  year  from  that  date. 
It  was  proved  that  the  owners  of  The  Nimrod 
resided  in  the  State  of  Connecticut,  and  that 
the  defendant,  as  master  of  the  boat,  had  paid 
to  the  collector  at  Bridgeport  twenty  cents  per 
month  for  the  master  and  each  of  the  crew  of 
the  boat  from  the  date  of  the  license  to  the  time 
of  the  trial. 

The  defendant  insisted,  and  requested  the 
judge  to  charge,  that  the  law  of  this  State  re- 
quiring the  payment  of  hospital  money  from 
the  masters  of  coasting  vessels  for  their  officers 
.and  crew,  was  a  violation  of  the  provision  of 
the  Constitution  of  the  U.  S.  conferring  on 
Congress  the  power  to  regulate  commerce,  and 
of  the  laws  of -the  U.  S.  passed  in  the  exercise 
of  that  power.  The  judge  refused  to  charge 
as  requested,  but  on  the  contrary  instructed 
the  jury  that  if  the  defendant  had  refused  to 
pay  the  hospital  money,  pursuant  to  the  laws 
of  this  State,  for  January,  1844,  after  due  de- 
mand had  been  made,  the  plaintiffs  were  en- 
titled to  recover  the  penalty  demanded.  The 
•defendant  excepted,  and  the  jury  found  a  ver- 
dict for  the  plaintiffs.  The  defendant  moves 
for  a  new  trial,  on  a  case. 

Mr.  J.  L.  White,  for  defendant. 

Mr.  T.  W.  Tucker,  for  plaintiffs. 

47 1*J  *Beardsley,  /.  In  penal  suits,  un- 
less a  general  form  of  declaring  is  expressly 
authorized  by  statute,  the  declaration  must  set 
forth  the  particular  acts  or  omissions  which 
constitute  the  cause  of  action  and' by  which  the 
alleged  penalty  was  incurred.  This  Is  the  in- 
variable rule.  1  Chit.  PI.,  405  ;  Cole  v.  Smith, 
4  Johns.,  193;  Bigelow  v.  Johnson,  13  Id.,  428; 
Collins  v.  Ragrew,  15  Id.,  5.  But  we  have  a 
statute  which  dispenses,  in  such  cases,  with 
any  statement  in  the  declaration  of  the  "special 
matter,"  and  makes  it  sufficient  to  allege  the 
defendant's  indebtedness  "in  the  amount  of 
such  penalty  or  forfeiture,  to  the  officer,  per- 
son or  body,  to  whose  use  the  same  is  given  ; 
whereby  an  action  accrued  according  to  the  pro- 
visions of  such  statute,  meaning  the  subject- 
matter  thereof,  in  the  following  form,  'Accord- 
ing to  the  provisions  of  the  Statute  Concerning 
Sheriffs,'  naming  the  section,  title  and  chapter 
of  such  statute,  as  the  case  may  require,  or  in 
some  other  similar  terms  referring  to  such 
statute."  2  R.  S.,  482,  sees.  10,  11.  To  this 
extent  certainty  and  particularity  are  still  requi 
site;  the  statute  may  be  indicated  by  any  intel- 
ligible reference  to  its  subject-matter  ;  but  the 
particular  section  or  sections  imposing  the  pen- 
-alty,  together  with  the  title  and  chapter  con- 
taining the  same,  must  be  stated  truly. 

The  declaration  in  this  case  alleges  that  the  ac- 
tion "accrued  to  the  said  plaintiffs  according  to 
the  provisions  of  the  Statute  '  Of  the  Marine 
Hospital  and  its  Funds,'  to  wit:  of  sections  ten 
and  twenty-two  of  chapter  fourteen,  title  four, 
of  part  first  of  the  Revised  Statutes  of  the  State 
of  New  York."  Title  four  here  referred  to, is 
the  said  Statute  "Of  the  Marine  Hospital  and 
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its  Funds,"  1  R.  S.,  444,  and  this  action  is  al- 
leged, in  the  declaration,  to  have  accrued  ac- 
cording to  sections  10  and  22  of  said  title.  But 
the  title  has  only  twelve  sections,  and  there  is 
a  palpable  error  in  the  averment  that  the  action 
accrued,  in  any  respect,  according  to  section 
22  of  this  title.  How  this  error  arose  will  pres- 
ently appear. 

The  7th  section  of  said  title  declares  that  the 
health  commissioner  shall  be  entitled  to  receive 
"the  following  sums  *from  the  master  [*4  7  S5 
of  every  vessel  that  shall  arrive  in  the  Port  of 
N.  Y.,  namely: 

"1.  From  the  master  of  every  vessel  from  a 
foreign  port,  for  himself  and  each  cabin  passen- 
ger, one  dollar  and  fifty  cents;  for  each  steer- 
age passenger.mate, sailor  or  mariner,  one  dollar. 

2.  From  the  master  of  each  coasting  vessel, 
for  each  person  on  board,  twenty-five  cents  ; 
but  no  coasting  vessel  from  the  States  of  New 
Jersey,  Connecticut  and  Rhode  Island,  shall 
pay  for  more  than  one  voyage  in  each  month, 
computing  from  the  first  voyage  in  each  year." 
These  moneys  are  denominated  "hospital  mon- 
eys," and  were  appropriated  by  said  title  to  the 
use  of  "the 'marine  hospital"  on  the  easterly 
side  of  Staten  Island.  Sec.  8.  By  the  10th  sec- 
tion of  said  title  it  is  declared  that  every  mas- 
ter of  a  coasting  vessel,  who  omits  to  pay  such 
hospital  moneys  as  may  be  demandable  under 
said  title,  shall  forfeit  the  sum  of  $100. 

This  statute,  it  should  be  observed,  gives  a 
penalty  for  the  non-payment  of  twenty-five 
cents  for  each  person,  whether  passenger  or 
one  of  the  crew,  on  board  such  coasting  vessel, 
which  payment  was  to  be  made  to  the  health 
commissioner  for  the  use  of  the  marine  hos- 
pital on  Staten  Island.  But  in  1831  the  sys- 
tem then  in  force  for  the  collection  and  appli- 
cation of  hospital  moneys  underwent  several 
important  modifications.  By  the  Act  of  that 
year,  entitled  "An  Act  to  Provide  for  Sick  and 
Disabled  Seamen,"  certain  persons  were  desig- 
nated, and  provision  was  made  for  the  choice 
of  others,  as  "the  trustees  of  the  seamen's 
fund  and  retreat  in  the  City  of  New  York." 
The  Act  also  declares  that  "The  respective 
sums  of  money  now  levied  and  collected  by 
law  upon  masters,  mates,  mariners  and  sea- 
men, arriving  at  the  City  and  Port  of  New 
York,  shall  be  collected  and  paid  over  to  the" 
said  trustees.  Laws  of  1831,  p.  273,  sec.  1. 
The  trustees  were  to  erect  or  hire  a  building  to 
be  called  the  "  seamen's  retreat,"  which  was 
"to  be  exclusively  appropriated  to  and  for  the 
use  of  sick  and  disabled  seamen,"  sec.  2,  and 
to  this  object  the  moneys  to  be  collected  and 
paid  "upon  masters,  mates,  mariners  and  sea- 
men" were  to  be  applied.  So  much  of  section 
7  of  title  4  of  the  Revised  Statutes,  already  re- 
ferred *to,  as  authorized  the  commis-  [**73 
sioners  of  health  "  to  receive  and  collect  hos- 
pital money  from  masters,  mariners  or  sea- 
men," was  repealed  by  said  Act  of  1831  ;  but 
the  Act  declares  that  nothing  therein  contained 
shall  "prevent  said  health  commissioners  from 
collecting  from  the  master  of  every  vessel 
such  sums  as  may  be  due  from  such  master 
for  any  steerage  or  cabin  passenger- as  provid- 
ed in"  said  7th  section.  Sec.  9.  Thus  the  hos- 
pital moneys  to  be  paid  by  masters  of  vessels 
were  severed  ;  the  part  payable  on  passen- 
gers remaining  as  before.to  be  paid  to  the  health 
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commissioners,  but  that  which  was  payable 
"upon  masters,  mates,  mariners  and  seamen," 
was  to  be  paid  to  the  trustees  of  the  seamen's 
fund  and  retreat.  Sec.  11. 

The  rates  of  payment  to  be  made  by  masters 
of  vessels  from  foreign  ports,  have  undergone 
various  changes  since  1831,  Laws  1843,  p.  284; 
Laws  1844,  p.  477;  Laws  1845,  p.  249;  al- 
though the  law,  as  to  coasting  vessels  has,  I 
believe,  in  this  respect,  remained  unchanged. 
By  the  Act  of  1831,  the  moneys  payable  to  the 
trustees  of  the  seamen's  fund  and  retreat,  were 
to  be  collected  by  the  president  of  said  trust- 
ees, who  was  also  thereby  authorized  to  "  sue 
for  the  penalties  imposed  by  law  on  masters  of 
coasting  vessels  for  not  paying  any  hospital 
money."  Sec.  11. 

Assuming  the  validity  of  the  statutes  which 
have  been  referred  to,  the  defendant,  as  mas- 
ter of  the  Nimrod,  was  required  to  make  pay- 
ment of  hospital  moneys  at  the  time  when  this 
action  is  supposed  to  have  accrued,  as  follows: 

1.  The  amount  pay  able  on  his  passengers  to 
the  health  commissioners;  and  2.  The  amount 
payable  on  the  crew  of  his  vessel,  to  the  presi- 
dent of  said  trustees,  to  be  expended  by  them. 
And  for  an  omission  to  do  either  he  was  liable 
to  a  penalty  of  $100. 

The  hospital  moneys  demanded  in  this  case 
were  such  as  were  supposed  to  be  payable  on 
the  crew  of  the  Nimrod,  and  which,  by  the 
terms  of  the  Act  of  1831,  were  to  be  paid  to 
the  president  of  said  trustees,  and  not  to  the 
commissioners  of  health,  as  directed  by  the 
Revised  Statutes.  The  action,  therefore,  ac- 
crued, if  it  accrued  at  all,  under  the  Act  of 
474*]  1831,  as  well  as  under  the  *Revised 
Statutes.  But  the  declaration  makes  no  men- 
tion of  the  Act  of  1831,  nor  does  it  contain  any 
intelligible  reference  to  its  provisions.  It,  how- 
ever, does  allege  that  the  action  accrued  ac- 
cording to  section  22  as  well  as  section  10  of 
the  title  of  the  Revised  Statutes  which  has 
been  mentioned.  This  we  have  seen  was  a 
palpable  error,  the  title  containing  but  twelve 
sections  in  all.  It  is  probable,  however,  al- 
though the  declaration  contains  nothing  on 
which  to  rest  the  conjecture,  that  the  pleader 
who  drew  this  declaration,  really  intended  by 
the  reference  made  to  section  22,  to  indicate 
the  llth  section  of  the  aforesaid  Act  of  1831. 
The  mistake,  it  is  not  unlikely,  occurred  in  this 
manner.  In  the  republication  of  the  Revised 
Statutes,  in  1836,  such  Acts  of  a  general  and 
public  nature  as  had  been  passed  subsequently 
to  the  Revised  Statutes,  were  "inserted  in  those 
titles  and  articles  where  the  same  or  similar 
subjects  are  contained ;"  Preface  to  the  2d  ed. 
and  accordingly  under  title  4  "  Of  the  Marine 
Hospital  and  its  Funds,"  section  11  of  the  Act 
of  1831  is  inserted,  and  there  designated  as  sec- 
tion 22.  But  this  does  not  make  it  a  part  of 
title  .4,  or  of  the  Revised  Statutes  ;  and  not- 
withstanding the  section  is  thus  printed  and 
numbered,  in  a  reprint  of  those  statutes,  it  is, 
as  it  was  originally,  a  part  of  the  Act  of  1881, 
and  nothing  more.  The  pleader,  therefore, 
made  a  fatal  mistake  in  stating  that  his  cause 
of  action  accrued  wholly  under  title  4  of  the 
Revised  Statutes,  whereas  it  accrued,  if  at  all, 
in  part  under  the  Act  of  1831.  He  was  bound 
to  indicate  the  sections  giving  the  penalty, 
truly,  which  was  not  done  in  this  case 
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When  the  plaintiffs  came  to  the  trial,  it  was 
proved  very  clearly  that  the  defendant  had  re- 
fused to  pay  hospital  moneys  for  the  crew  of 
his  vessel,  to  the  president  of  the  trustees,  as 
required  by  the  terms  of  the  Act  of  1831 ;  and 
if  the  legislation  on  this  subject  has  not  run 
counter  to  the  Constitution  of  the  U.  S.,  a  good 
cause  of  action  may  have  been  established. 
But  it  was  not  a  cause  of  action  arising  solely 
under  title  4  of  the  Revised  Statutes,  but  in 
part,  under  the  Act  of  1831.  The  declaration 
which  alleged  an  action  accruing  wholly  un- 
der *the  Revised  Statutes,  was  not  [*475 
proved,  and  for  this  reason  the  plaintiffs  should 
have  been  nonsuited. 

But  the  case  presents  a  much  more  impor- 
tant question  than  the  one  we  have  been  con- 
sidering. It  is  objected  that  the  legislation  of 
the  State  on  which  the  action  rests,  is  in  con- 
flict with  the  Constitution  and  laws  of  the  U. 
S.,  and  this  point  is  now  to  be  examined.  By 
the  legislation  of  the  State,  as  we  have  seen, 
every  master  of  a  vessel  from  a-  foreign  port, 
or  of  a  coaster,  arriving  at  the  Port  of  N.  Y., 
is  required  to  pay  a  certain  sum  for  each  per- 
son on  board,  whether  passenger,  officer  or  one 
of  the  crew.  It  is  not  material  here  to  state  the 
particular  sums  to  be  paid  on  different  classes 
of  persons,  nor  the  uses  to  which  the  money  is 
to  be  applied.  The  object  may  be  purely  be- 
nevolent and  charitable,  and  the  sum  demand- 
ed but  a  mere  trifle,  still,  the  legal  character 
of  the  exaction  does  not  depend  upon,  nor  will 
it  be  at  all  affected  by  such  considerations. 

It  is  important  to  note  the  distinction  be- 
tween payments  required  to  be  made  for  pas- 
sengers and  such  as  are  demanded  on  account 
of  the  officers  and  crew  of  the  vessel.  In  the 
case  of  Turner  v.  Smith,(a)thh  court  held  that 
the  statute  imposing  a  tax  on  passengers  was 
constitutional.  That  judgment  was  affirmed 
by  the  Court  of  Errors,  and  no  doubt  is  enter- 
tained of  the  correctness  of  that  decision.  But 
the  present  case  has  reference  to  a  tax  on  the 
officers  and  crew  of  the  vessel,  and  the  penalty 
is  sought  to  be  recovered  for  a  refusal,  by  the 
master,  to  pay  that  tax.  It  is  obvious  that  this 
is  very  distinguishable  from  a  tax  on  passen- 
gers, and  that  the  validity  of  the  state  law.  as 
*applicable  to  the  two  cases,  depends  [*476 
on  very  different  considerations. 

Passengers,  as  was  said  in  the  case  of  City  of 
N.  Y.  v.  Miln,  11  Pet.,  136,  "are  not  the  sub- 
ject of  commerce  ; "  nor  are  they,  like  the  of- 
ficers and  crew  of  the  vessel,  indispensable 
agents  of  navigation.  A  tax  on  the  former 
may  not,  therefore,  be,  in  any  sense,  a  regula- 
tion of  commerce,  although  a  law,  imposing  a 
similar  burden  on  the  officers  and  crew,  might 
well  be  regarded  as  of  that  character. 

Congress,  as  the  Constitution  of  the  U.  S. 
declares,  have  power  "  to  regulate  commerce 

(a)  Turner,  as  health  commissioner,  sued  Smith  to 
recover  $1  each,  pursuant  to  1  R.  S.,  445,  sec.  7, 
sub.  1,  for  two  hundred  and  ninety-five  steerage 
passengers  brought  into  the  Port  of  N.  Y.,  on  board 
the  ship  Henry  Bliss,  whereof  the  defendant  was 
master.  The  defendant  demurred  to  the  declara- 
tion, and  on  the  argument  insisted  that  the  State 
Act  was  unconstitutional.  The  Supreme  Court  in 
May  Term,  1842,  gave  judgment  for  the  plaintiff.  In 
the  opinion  delivered  by  Bronson,  J.,  it  is  said  that 
the  case  was  virtually  decided  by  City  of  N.  Y.  v. 
Miln,  11  Pet.,  102.  This  judgment  was  subsequently 
affirmed  by  the  Court  for  the  Correction  of  Errors, 
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with  foreign  nations,  and  among  the  several 
States."  Art.  1,  sec.  8,  sub.  3.  The  word  "com- 
merce," as  here  used, is  not  limited  to  the  mere 
buying  and  selling  of  merchandise  and  other 
commodities,  but  comprehends  the  entire  com- 
mercial intercourse  with  foreign  nations  and 
among  the  several  States.  It  includes  naviga- 
tion, as  well  as  traffic  in  its  ordinary  significa- 
tion; and  embraces  ships  and  vessels  as  the 
instruments  of  intercourse  and  trade,  as  well 
as  the  officers  and  seamen  who  navigate  and 
control  them.  The  power  of  regulation  vested 
in  Congress  extends  to  all  these  subjects.  Gib- 
bons v.  Ogden,  9  Wh.,  189,  et  seq.;  Brown  v. 
Maryland,  12  Id.,  445-448;  City  of  N.  F.v.  Miln, 
11  Pet.,  134-136,  141,  154,  155. 

This  power  has  been  exercised  by  Congress 
in  the  passage  of  a  multitude  of  Acts  on  the 
subject.  Of  this  description  are  the  laws 
which  provide  for  the  registry  of  ships  and  ves- 
sels engaged  in  foreign  trade,  and  the  enroll- 
ment and  license  of  coasters  and  fishing  ves- 
sels. And  of  the  same  nature  are  those  which 
require  the  payment  of  small  sums,  at  stated 
periods,  by  all  seafaring  persons  on  board  the 
ships  or  vessels  of  the  U.  8.  These  laws  im- 
pose burdens,  as  they  also  confer  privileges 
upon  all  persons  engaged  in  the  business  of 
navigation;  and  they  all  rest  on  one  and  the 
same  foundation,  the  power  vested  in  Congress 
"to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States."  It  is  not  in- 
tended to  analyze  or  enumerate  the  various 
laws  on  this  subject,  and  reference  will  only  be 
made  to  one  or  two  of  them. 
477*]  *"An  Act  for  Enrolling  and  Licens- 
ing Ships  or  Vessels  to  be  Employed  in  the 
Coasting  Trade  and  Fisheries,  and  for  Regu- 
lating the  same,"  was  passed  in  1793.  It  de- 
clares that  certain  ships  or  vessels,  "  and  no 
others  shall  be  deemed  ships  or  vessels  of  the 
U.  S.,  entitled  to  the  privileges  of  ships  or  ves- 
sels employed  in  the  coasting  trade  or  fisher- 
ies." 1  Story,  Laws  U.  S.,  p.  285,  sec.  1.  And 
by  the  4th  section  of  that  Act,  on  giving  a 
proper  bond  and  paying  the  duty  required  by 
law,  a  license  to  carry  on  such  trade  or  fishery 
is  to  be  given. 

By  the  "Act  for  the  Relief  of  Sick  and  Dis- 
abled Seamen,"  passed  in  1798,  it  was  made  the 
duty  of  "the  master  or  owner  of  every  ship  or 
vessel  of  the  United  States,  arriving  from  a  for- 
eign port  into  any  port  of  the  United  States," 
to  render  a  true  account  of  the  number  of  sea- 
men employed  on  board  such  vessel  since  her 
last  entry  at  any  port  in  the  U.  S.,  and  to  pay 
to  the  collector  "  at  the  rate  of  twenty  cents 
per  month  for  every  seaman  so  employed; 
which  sum  he  is  hereby  authorized  to  retain 
out  of  the  wages  of  such  seamen."  Id.,  p.  554, 
sec.  1.  A  like  payment  to  be  retained  out  of 
the  wages  of  every  seaman  employed  in  the 
coasting  trade,  is  also  required  to  be  made  by 
said  Act.  Sec.  2.  And  a  similar  payment  is 
to  be  made  by  "the  officers,  seamen  and  ma- 
rines, of  the  Navy  of  the  United  States."  Id., 
p.  685,  sec.  2.  These  moneys  are  designed  for 
the  temporary  relief  and  maintenance  of  sick 
or  disabled  seamen;  and  if  a  surplus  shall  re- 
main, it  is  to  be  used  in  providing  hospitals  for 
the  accommodation  of  such  persons.  Id.,  pp. 
554,  685;  2  Id.,  pp.  878,  1186. 

The  mere  grant  to  Congress  of  a  power  to  reg- 
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ulate  commerce  may  not,  ipso  facto,  have  de- 
prived the  States  of  a  concurrent  power  ;  but 
the  power  vested  in  Congress  has  been  exer- 
cised in  the  manner  and  to  the  extent  deemed 
proper  by  that  body,  and  the  regulations  thus 
made  are  still  in  full  force.  By  these  regulations 
burdens  are  imposed  on  seamen  as  well  as  ship- 
owners, and  the  precise  question  is,  can  addi- 
tional burdens  now  be  cast  upon  them  by  the 
States.  In  other  words,  can  a  state  tax  the  occu- 
pation of  a  mariner  employed  in  the  foreign  or 
coasting  trade,  or  the  fisheries;  or,  is  not  the 
payment  of  monthly  dues  *to  the  U.  [*478 
S.  an  unqualified  license  and  authority  to  pur- 
sue this  occupation,  without  let,  hindrance,  or 
impediment  of  any  sort,  from  state  authority? 
For  myself,  I  think  nothing  can  be  plainer 
than  that  this  is  a  power  which  a  State  cannot 
exercise.  In  principle  I  see  no  difference  be- 
tween the  case  at  bar  and  that  of  Brown  v. 
Maryland,  12  Wh.,  419.  It  was  decided  in  that 
case,  that  an  Act  of  the  State  of  Maryland, 
which  required  importers  of  foreign  goods  by 
the  bale  or  package,  to  take  out  a  license  to  sell 
the  same,  for  which  $50  was  to  be  paid,  was 
repugnant  to  the  power  vested  in  and  exercised 
by  Congress,  "to  regulate  commerce  with  for- 
eign nations."  Id.,  436,  445,  et  seq.  "Sale," 
say  the  court,  "  is  the  object  of  importation, 
and  is  an  essential  ingredient  of  that  inter- 
course, of  which  importation  constitutes  a  part. 
It  is  as  essential  an  ingredient,  as  indispensa- 
ble to  the  existence  of  the  entire  thing,  then, 
as  importation  itself.  It  must  be  considered 
as  a  component  part  of  the  power  to  regulate 
commerce.  Congress  has  a  right,  not  only  to 
authorize  importation  but  to  authorize  the  im- 
porter to  sell."  Id.,  447.  Again,  same  page, 
"What  does  the  importer  purchase  if  he  does 
not  purchase  the  privilege  to  sell?  "  And  in 
conclusion  it  is  said:  "Any  penalty  inflicted  on 
the  importer  for  selling  the  article  in  his  char- 
acter of  importer,  must  be  in  opposition  to  the 
Act  of  Congress  which  authorizes  importa- 
tion." "  The  distinction  between  a  tax  on  the 
thing  imported  and  on  the  person  of  the  im- 
porter, can  have  no  influence  on  this  part  of 
the  subject.  It  is  too  obvious  for  controversy 
that  they  interfere  equally  with  the  power  to 
regulate  commerce."  As  to  the  acknowledged 
power  of  a  State  to  tax  its  own  citizens  or  their 
property,  it  was  said:  "  We  cannot  admit  that 
it  may  be  used  so  as  to  obstruct  or  defeat  the 
powerto  regulate  commerce."  "Itcannot  reach 
and  restain  the  action  of  the  National  Govern- 
ment within  its  proper  sphere.  It  cannot  reach 
the  administration  of  justice  in  the  courts  of  the 
union,  or  the  collection  of  the  taxes  of  the  U. 
S.,  or  restrain  the  operation  of  any  law  which 
Congress  may  constitutionally  pass.  It  cannot 
interfere  with  any  regulation  of  commerce." 
Id.,  448,  449.  So  in  the  case  at  bar, what  right 
does  *a  mariner  purchase  by  the  pay-  [*479 
ment  of  his  monthly  tax  to  the  U.  S.,  or  the 
master  who  pays  the  legal  duty  on  his  vessel, 
if  a  State  may  step  in  and  impose  additional 
burdens  on  one  or  the  other?  What  right  is 
secured  by  the  license  to  pursue  the  coasting 
trade,  if  its  exercise  may  be  obstructed  or 
shackled  by  state  regulations?  Obviously,  no 
such  power  should  be  possessed  by  a  State. 
It  should  not  be  allowed  to  obstruct  or  im- 
pede the  constitutional  action  of  the  General 
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Government,  nor  can  it  impose  taxes  or  duties, 
in  any  form,  on  what  that  government  has  au- 
thorized. See,  4  Wh.,  425.  et  seq. 

In  the  present  case,  The  Nimrod  had  been 
enrolled  and  licensed,  from  year  to  year,  to  en- 
gage in  the  coasting  trade;  consequently,  her 
crew  had,  from  time  to  time,  paid  monthly 
dues  to  the  U.  S.,  and  those  on  board  were  lia- 
ble to  make  similar  payments.  1  Story,  Laws 
U.  S.,  p.  554,  sec.  2.  What  was  gained  by  this 
payment  if  not  a  right  to  follow  the  occupa- 
tion of  a  mariner  in  absolute  independence  of 
all  state  control?  If  this  occupation  may  be 
taxed  by  N.  Y. ,  it  also  may  be  by  every  other 
State  into  which  the  mariner  enters,  in  the  pur- 
suit of  his  calling,  and  in  this  manner  the  unity 
and  harmony  of  the  regulations  of  Congress 
will  be  effectually  destroyed. 

In  exercising  the  power  to  regulate  com- 
merce, Congress  may  "make  all  laws  which 
shall  be  necessary  and  proper  for"  the  purpose. 
Const.,  art.  1,  sec.  8,  sub.  17.  Such  as  were 
deemed  necessary  or  appropriate,  have  been 
made,  and  they  form  a  part  of  the  supreme  law 
of  the  land.  Art.  6,  sec.  2.  As  such  they  un- 
avoidably exclude  all  state  legislation  which 
would,  in  any  degree,  change  or  modify  the 
system  of  Congress.  The  States  cannot  add  to 
the  regulations  made  by  the  paramount  power 
of  Congress,  nor  subtract  anything  from  them. 
The  subject-matter  having  been  acted  upon  by 
Congress,  was  thereby  placed  completely  be- 
yond the  reach  or  control  of  the  States.  9  Wh., 
197,  etseq.;  11  Pet.,  158;  Steamboat  Co.  v.  Liv- 
ingston, 3  Cow.,  743. 

I  must  admit  that  I  feel  no  doubt  about  this 
case.  It  seems  to  me  to  rest  on  the  precise 
principle  which  was  stated  as  one  ground  of 
the  judgment  in  the  case  of  Brown  v.  Mary- 
48O*]  land.  *In  my  opinion,  the  legislation 
of  the  State  on  which  the  present  action  is  at- 
tempted to  be  maintained,  cannot  be  upheld. 
It  conflicts  with  regulations  which  have  been 
made  by  Congress  under  and  in  accordance 
with  the  Constitution,  and  is  necessarily  inop- 
erative. The  laws  of  Congress  are  paramount, 
and  the  legislation  of  the  State  must  give  way. 
On  this  ground,  then,  as  well  as  on  that  first 
stated,  there  should  be  a  new  trial. 

Bronson,  CJi.  J.,  and  Jewett,  J.,  con- 
curred in  granting  a  new  trial  on  the  first  ques- 
tion discussed  in  the  opinion  of  Beardsley,  J.; 
but  not  having  examined  the  constitutional 
question,  they  expressed  no  opinion  upon  it. 

New  trial  granted.(b) 

Cited  in— 59  N.  Y.,  133 ;  24  Hun.  555 ;  66  How.  Pr.. 
450;  8  Bos.,  173;  12  Wall.,  216:  95  TJ.  S.,  494,  513;  40 
Mich.,  189. 

(b)  This  and  the  following  cases  reported  as  of  this 
term,  were  decided  in  vacation  in  June,  1847,  and  the 
judgments  entered  as  of  the  preceding  May  Term. 


THE  PRESIDENT,  ETC.,  OF  THE  CHAU- 
TAUQUA  COUNTY  BANK 

RISLEY. 

Redemption  of  Lands  Sold  on  Execution — Title 
of  Purchaser  from  Redeeming    Creditor  — 


NOTE.— New  trial—  Objections  not  taken  below,  not 
a  ground  for.  See  Ryerss  v.  Wheeler,  26  Wend.,  437, 
note. 
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Grantee,  Bound  by  Recitals  in  Deed  to  Grant- 
or— Authority  of  Attorney  to  Receive  Amount 
of  Judgment — Chaulauqua  Co.  Bank  —  Its 
Right  to  Acquire  Real  Estate — Waiver  of 
Points  Not  Raised  Below. 

The  title  of  a  purchaser  from  a  redeeming  credit- 
or of  land  sold  on  execution,  where  such  purchaser 
has  received  a  sheriff's  deed,  is  not  prejudiced  on  ac- 
count of  an  omission  to  prove  and  file  the  assign- 
ment of  the  redeeming  creditor's  right  in  the  coun- 
ty clerk's  office,  according  to  the  Act  of  1835.  Stat., 
p.  210,  sees.  1,  2.  Per  Jewett,  J. 

One  who  claims  title  to  land  under  a  conveyance 
from  another,  is  bound  by  recitals  contained  in  a 
deed  of  the  same  premises  under  which  such  grant- 
or held  his  title.  Per  Jewett,  J. 

Accordingly,  where  the  defendant  claimed  title 
under  W.  D.  W.,  who  claimed  to  hold  the  premises 
by  virtue  of  a  conveyance  from  a  receiver  appoint- 
ed by  the  Court  of  Chancery,  which  conveyance  re- 
cited a  decree  of  that  court  setting  aside,  as  fraud- 
ulent, a  conveyance  executed  by  a  former  owner  of 
the  premises,  the  defendant  cannot  set  up  the  con- 
veyance, so  declared  fraudulent,  as  a  valid  title. 
Per  Jewett,  J. 

The  attorney  of  record  for  the  plaintiff  in  a  judg- 
ment, is  not  authorized,  after  the  *expiration  [**81 
of  two  years  from  the  time  it  was  rendered,  to  re- 
ceive the  amount  thereof  from  the  defendant.  Per 
Jewett,  J. 

The  Chautauqua  County  Bank  being  prohibited 
by  its  charter  from  purchasing,  holding  or  convey- 
ing real  estate,  except  in  certain  specified  cases,  and 
among  others  such  lands  "as  shall  have  been  pur- 
chased at  sales  upon  judgments,  decrees,  or  mort- 
gages obtained  or  made  for  debts  due  the  Bank  ;" 
held,  that  the  Bank  has  no  capacity,  after  the  time 
for  redeeming  had  expired,  to  purchase  the  interest 
of  a  judgment  creditor,  who  by  virtue  of  his  own 
judgment  had  acquired  the  title  of  the  purchaser  of 
land  sold  under  execution,  though  the  bank  had  un- 
satisfied judgments  against  the  debtor  whose  land 
had  been  sold. 

Citations-Laws  1835,  p.  210,  sees.  1,  2 ;  7  Hill,  91 ;  4 
Pet.,  87 ;  9  Wend..  209;  4  Binn.,  231 ;  2  R.  S.,  362,  sec 
24 ;  5  Cow.,  248 ;  9  Cow.,  641 ;  Laws  1831,  ch.  181,  sec.  •' 
20  Wend.,  50. 

"I?  JECTMENT  for  a  house  and  lot  in  Fredc 
J_J  nia,  tried  at  the  Chautauqua  Circuit  it 
July,  1844,  before  Dayton,  C.  Judge. 

The  plaintiffs  claimed  title  under  a  sale  or 
execution  against  John  Z.  Saxton,  and  a  prc 
ceeding  to  acquire  the  rights  of  the  purchaser; 
the  facts  respecting  which  were  as  follows: 
the  premises  were  sold  by  the  sheriff  of  Chau- 
tauqua Co.  May  30, 1840,  on  &fi.  fa.  issued  or 
a  judgment  in  this  court  in  favor  of  Mos 
Adams  against  Saxton  and  one  Mayuard,  dock- 
eted July  28,  1836.  W.  D.  White  became  the 
purchaser  for  $450.  There  were  several  other 
judgments  against  Saxton,  viz. :  one  in  favor 
of  A.  H.  Porter,  docketed  May  7,  1838,  for 
$137.55;  two  in  favor  of  the  plaintiffs,  both 
docketed  January  7,  1839,  for  $908.44  anc" 
$2,236.67;  one  in  favor  of  John  Crane  for 
$768.79,  and  one  in  favor  of  J.  C.  Stoddard 
for  $916.52,  both  docketed  on  the  same  Janu- 
ary 7,  1839.  August  28,  1841,  the  plaintiffs, 
by  an  instrument  signed  by  their  president,  as- 
signed their  judgments  to  Crane,  who  on  the 
same  day  presented  and  delivered  to  the  sher- 
iff the  proper  papers  and  made  the  payment 
required  to  enable  him  as  a  judgment  creditor 
in  his  own  right  and  as  assignee  of  the  plaint- 
iffs' judgments,  to  acquire  the  rights  of  White, 
the  purchaser,  to  the  premises.  Porter  having 
August  1,  1841,  assigned  his  judgment  to  C. 
Tucker,  the  latter  on  the  30th  of  that  month, 
as  such  assignee,  and  also  as  the  agent  of  Stod- 
dard, the  other  judgment  creditor,  presented 
and  delivered  to  the  sheriff  the  proper  papers, 
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and  made  the  requisite  payment  to  enable  him 
to  acquire  the  right  of  White  as  such  purchas- 
er; but  neither  Tucker  or  Crane  paid  any  thing 
482*]  more  than  *the  purchaser's  bid  and  in- 
terest, and  did  not  attempt  to  redeem  from 
each  other.  On  the  1st  September  following 
Crane  executed  an  instrument  reciting  that  the 
plaintiffs'  judgments  had  been  assigned  to  him 
for  the  purpose  of  enabling  him  to  redeem  the 
premises  for  their  benefit,  and  that  he  had  act- 
ed in  that  business  as  the  plaintiffs'  agent;  in 
consideration  whereof  he  directed  the  sheriff 
to  execute  the  conveyance  to  which  he  was  en- 
titled, to  the  plaintiffs.  Tucker  on  the  same 
day  executed  to  the  plaintiffs  an  instrument  in 
writing,  by  which,  for  value  received,  he  as- 
signed to  them  the  judgment  which  Porter  had 
assigned  to  him,  and  authorized  and  required 
the  sheriff  to  execute  the  conveyance  to  which 
he  was  entitled  to  the  plaintiffs.  The  sheriff, 
by  a  deed  dated  the  same  day,  but  actually 
executed  April  27,  1843,  conveyed  the  prem- 
ises to  the  plaintiffs.  This  deed  recited  the 
proceedings  by  Crane  to  acquire  the  title  of 
White,  as  having  been  taken  by  the  plaintiffs 
themselves  as  judgment  creditors  of  Saxton. 
It  also  recited  the  proceedings  by  Tucker,  and 
stated  that  he  had  assigned  his  rights  to  the 
plaintiffs.  It  appeared  that  the  money  paid  to 
the  sheriff  by  Tucker  and  Crane  still  remained 
in  the  sheriff's  hands.  Upon  giving  the  fore- 
going proof  and  showing  that  the  defendant 
was  in  possession,  and  that  he  claimed  to  hold 
under  White,  the  plaintiffs  rested. 

The  defendant  moved  for  a  nonsuit,  insist- 
ing: 1.  That  creditors  who  have  acquired  the 
interest  of  purchasers  on  execution,  cannot  as- 
sign such  interest  so  as  to  warrant  the  sheriff 
in  executing  a  conveyance  to  the  assignee;  2. 
That  the  assignments  in  this  case  had  not  been 
proved  or  filed  in  the  county  clerk's  office;  and 
3.  That  the  plaintiffs  were  not  authorized  by 
their  charter  to  purchase  the  interests  of  Tuck- 
er and  Crane,  or  either  of  them.  The  motion 
was  denied,  and  the  defendant  excepted. 

The  defendant  proved  that  on  the  first  day 
of  October,  1837,  Saxton  and  his  wife  exe- 
cuted to  John  Crane  and  Pearson  Crosby  a 
conveyance  of  the  premises  in  question,  to- 
gether with  other  lands,  in  trust  to  sell  the 
same  for  the  benefit  of  the  creditors  of  Saxton. 
It  was  recorded  November  23, 1837;  and  in  the 
483*]  *margin  of  the  record  the  clerk  had 
made  an  entry  to  the  effect  that  by  a  decree  of 
the  CJiancellor,  made  April  9, 1840,  the  convey- 
ance had  been  declared  fraudulent  and  void, 
and  had  been  directed  to  be  canceled.  The 
plaintiffs  attempted  to  prove  the  proceedings 
and  decree  of  the  Court  of  Chancery  in  a  bill 
filed  by  Webb  &  Douglass  against  Saxton  and 
the  trustees  under  the  assignment;  but  being 
unable  to  produce  the  pleadings  or  enrolled  de- 
cree, the  evidence  given  on  that  subject  was  re- 
jected. The  defendant,  however,  gave  in  evi- 
dence a  conveyance  executed  by  Saxton  to  E. 
A.  Lester,  as  receiver  in  the  chancery  suit, 
dated  November  1,  1838,  by  which  the  former 
conveyed  to  Lester  all  his  real  estate  and  other 
property.  The  judge,  however,  held  that  this 
conveyance  was  inoperative  for  want  of  proof 
of  the  order  and  proceedings  referred  to  in  it. 
The  defendant,  also,  gave  in  evidence  a  con- 
veyance executed  by  Crane,  one  of  the  trust- 
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ees,  to  Lester,  as  receiver,  dated  September  9, 
1839,  which  professed  to  convey,  pursuant  to 
an  order  made  in  the  chancery  suit  before  re- 
ferred to,  all  the  money  and  property  which 
Crane  claimed  as  the  assignee  of  Saxton.  The 
defendant  also  gave  in  evidence  a  conveyance 
in  fee  simple,  executed  by  Lester,  as  receiver, 
to  W.  D.  White.  It  was  dated  May  11,  1840, 
and  embraced  the  premises  in  question,  with 
the  other  lands  conveyed  by  Saxton  to  Crane 
and  Crosby,  and  professed  to  be  executed  pur- 
suant to  the  proceedings  and  decree  in  the 
chancery  suit  referred  to,  which  were  recited 
at  large,  and  in  fulfillment  of  a  purchase  of 
the  property  made  by  White  of  the  receiver,  at 
auction,  for  $273,  and  was  in  terms  subject  to 
the  liens  and  incumbrances  on  the  property, 
and  at  the  risk  of  White. 

The  defendant  proved  that,  August  26,  1841, 
White  paid  to  one  Marshall,  who  was  one  of 
the  attorneys  of  Porter  in  recovering  the  judg- 
ment against  Saxton,  the  amount  due  on  that 
judgment,  and  took  his  receipt;  but  the  author- 
ity of  the  attorney  had  been  revoked,  and 
White  was  aware  of  that  fact.  The  judge 
held  this  evidence  to  be  immaterial,  and  re- 
jected the  receipt  on  the  ground  that  Marshall 
had  no  authority  to  receive  the  money.  The 
plaintiffs  proved  that  the  assignment  of  their 
judgments  to  Crane  was  executed  [*484 
with  a  view  to  make  him  their  agent  to  acquire 
the  interest  of  White;  and  that  he  acted  in  that 
business  as  their  agent,  and  that  it  was  so  un- 
derstood by  the  sheriff. 

The  evidence  being  closed,  the  defendant, 
in  addition  to  the  positions  which  he  had  tak- 
en on  the  motion  for  a  nonsuit,  insisted  that 
the  payment  to  Marshall  extinguished  the  judg- 
ment of  Porter;  that  the  assignment  by  Sax- 
ton,  to  Crane  and  Crosby,  prevented  the  judg- 
ments on  which  the  redemptions  were  found- 
ed, from  being  liens;  or,  at  all  events,  that  the 
conveyance  by  Saxton  to  Lester  prevented  the 
judgments  docketed  after  the  date  of  that  con- 
veyance from  attaching  as  liens  to  the  premi- 
ses in  question.  He  also  insisted  that  the  deed 
from  Lester  to  White  conveyed  to  the  latter  a 
good  title  to  the  premises.  The  judge  being 
of  opinion  that  none  of  the  objections  were 
well  taken,  directed  the  jury  to  find  a  verdict 
for  the  plaintiffs,  which  they  accordingly  did, 
and  the  defendant  excepted.  The  defendant 
moves  for  a  new  trial  on  a  case. 

Mr.  D.  Cady,  for  defendant. 

Mr.  N.  Hill,  Jr.,  for  plaintiffs. 

By  the  Court,  Jewett,  J.  The  title  of  the 
plaintiffs  is  not  prejudiced  by  the  failure  to 
have  the  instruments  executed  by  Tucker  & 
Crane,  pursuant  to  which  the  sheriff  made  the 
conveyance  to*  them,  proved  and  filed  in  the 
county  clerk's  office,  according  to  the  Act  of 
1835.  Stat.,  p.  210,  sees.  1,  2.  That  point  was 
adjudged  in  Bank  of  Vergennes  v.  Warren,  7 
Hill,  91,  and  has  been  followed  in  several  sub- 
sequent cases,  (a) 

If  the  conveyance  executed  by  Saxton  and 
his  wife  to  Crane  and  Crosby,  October  1, 1837, 
was  operative,  none  of  the  judgments  in  ques- 
tion were  liens  on  the  premises  *as  [*485 
they  were  all  subsequent  to  the  date  of  that 

(a)  People  v.  Muzzy,  1  Den.,  239 ;  People  v.  Ran- 
som, ante,  p.  145. 
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conveyance.  The  entry  in  the  margin  of  the  rec- 
ord in  the  clerk's  office  was  no  evidence  of  the 
decree  referred  to  in  it,  nor  was  there  any  oth- 
er competent  evidence  of  that  decree.  The 
conveyance,  therefore,  is  unaffected  by  the  al- 
leged decree.  Nor  can  the  position  now  taken, 
that  the  trust  conveyance  is  ineffectual  because 
the  trustees  have  ceased  to  act  under  it,  be  sus- 
tained. They  could  not,  by  refusing  to  pro- 
ceed after  accepting  the  trust.re-invest  Saxton 
with  the  title,  or  let  in  subsequent  judgments 
against  him.  The  point  not  having  been  taken 
on  the  trial  that  the  trustees  had  never  accept- 
ed the  trust,  it  cannot  now  be  relied  on.  The 
ground  of  objection  then  taken  was  different; 
and  if  it  had  been  made  a  question  whether 
the  trust  had  been  assumed  by  the  trustees,  we 
cannot  say  but  that  the  fact  would  have  been 
explicitly  proved.  I  am  of  opinion,  however, 
that  the  defendant,  who  claims  under  White, 
is  estopped  from  setting  up  this  conveyance  to 
the  trustees.  White  claims  to  derive  title  from 
Saxton  by  means  of  a  deed  executed  by  Les- 
ter, as  receiver,  pursuant  to  a  sale  made  by 
him  in  that  character,  in  obedience  to  a  decree 
in  a  chancery  suit  prosecuted  by  Webb  and 
Douglas  against  Saxton,  Crane  and  Crosby. 
That  conveyance  contains  full  recitals  of  a  de- 
cree of  the  Court  of  Chancery  entered  in  that 
cause  November  1,  1838,  whereby  it  was  ad- 
judged that  Saxton  should  assign  and  deliver 
to  the  receiver  all  his  property  and  effects,  in- 
cluding his  real  estate,  which  were  in  his  pos- 
session at  the  time  of  the  service  of  the  injunc- 
tion in  the  cause,  which  is  stated  to  have  been 
October  6,  1838.  It  also  recites  the  conveyance 
of  Saxton  to  Lester,  as  receiver,  January  5, 
1839,  which  embraced  this  real  estate  accord- 
ing to  the  decree;  the  order  requiring  Crane, 
one  of  the  trustees,  to  convey  to  the  receiver 
whatever  he  held  under  the  assignment  from 
Saxton,  and  the  conveyance  by  him  executed 
in  obedience  to  that  order  September  9,  1839, 
and,  finally,  the  decree  ultimately  made  in  the 
cause,  February  29,  1840,  setting  aside  the  con- 
veyance to  the  trustees  as  fraudulent,  arid  di- 
recting the  property  to  be  advertised,  sold  and 
486*]  conveyed  *by  the  receiver;  and  that 
Lester  as  such  receiver,  had  made  sale  of  all 
the  real  estate,  including  that  for  which  this 
action  is  brought,  to  White,  subject  to  the 
liens  and  incumbrances  thereon,  and  at  his 
risk;  and  the  conveyance  is  professedly  made 
in  accordance  with  those  proceedings.  The 
defendant,  holding  under  White,  is  bound  by 
the  recitals  in  the  deed  by  which  the  latter  ac- 
quired his  title  from  Lester.  The  general  rule 
is  well  settled  that  recitals  in  a  deed  estop  par- 
ties and  privies  in  estate.  Carver  v.  Jackson, 
4 Pet.,  87;  Jacknon  v.  Parkhurst,  9  Wend.,  209; 
Penrosev.  Griffith,  4Binn.,  23f.  The  assign- 
ment to  the  trustees,  therefore,  being  consid- 
ered void,  there  was  nothing  to  prevent  the 
judgments  docketed  in  May  and  July,  1838, 
from  being  regarded  as  liens  upon  the  premi- 
ses: and  upon  one  of  these  the  sale  was  made 
which  is  the  foundation  of  the  plaintiff's  title, 
and  upon  the  other  the  redemption  was  made 
by  Tucker. 

The  next  inquiry  is,  whether  the  plaintiffs 
acquired  the  title  of  the  purchaser,  White,  by 
means  either  of  the  redemption  made  by  Tuck- 
er, or  that  made  by  Crane.  Neither  of  these 
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persons  professed  to  redeem  from  each  other, 
and  as  the  judgment  upon  which  Tucker  pro- 
ceeded was  the  prior  lien,  if  his  redemption 
was  valid,  that  made  by  Crane  on  a  junior 
judgment,  without  paying  the  elder  judgment 
held  by  Tucker,  was  unavailing.  Tucker  fol- 
lowed the  prescriptions  of  the  statute  in  what 
he  did  to  acquire  the  title  of  White.  It  is  ob- 
jected that  the  judgment  of  which  he  was  the 
assignee  bad  been  paid  to  Marshall,  the  attor- 
ney. He,  however,  had  no  authority  to  re- 
ceive the  money.  More  than  two  years  had 
expired  since  the  judgment  was  rendered,  and 
he  could  no  longer  acknowledge  satisfaction. 
2  R.  S.,  362,  sec.  24.  Besides,  his  authority 
had  been  expressly  revoked  by  Tucker,  of 
which  White  was  informed  when  he  paid  the 
money.  The  tender  of  the  money,  said  to 
have  been  made  to  Tucker,  did  not  per  se  de- 
stroy the  lien  of  the  judgment.  It  might  not- 
withstanding be  used  to  effect  a  redemption. 
Jackson  v.  Law,  5  Cow.,  248;  8.  G.,  9  Id.,  641. 

Being  of  opinion,  therefore,  that  Tucker's 
redemption  was  *valid,  it  is  unneces-  [*487 
sary  to  inquire  whether  the  subsequent  judg- 
ments upon  which  Crane  proceeded  were  liens 
on  the  premises  or  not.  The  question  respect- 
ing the  right  of  a  creditor  who  has  effected  a 
redemption  to  transfer  the  interest  thus  ac- 
quired to  another,  before  the  execution  of  a 
conveyance  by  the  sheriff,  applies  as  well  to 
the  redemption  by  Crane  as  to  that  by  Tucker. 
Crane  was  the  unqualified  assignee  of  the  judg- 
ments recovered  by  the  plaintiffs,  and  whatev- 
er he  did  in  making  the  redemption  was  ir 
that  character.  It  was  in  no  sense  a  redemp 
tion  made  by  the  plaintiffs,  whatever  may  have 
been  the  understanding  of  the  witnesses  as  to 
the  relation  which  Crane  sustained  towards  the 
plaintiffs  in  these  transactions. 

This  brings  me  to  the  question  whether  the 
plaintiffs  had  a  legal  capacity  to  acquire  a  title 
to  the  premises  by  an  assignment  from  one 
who  had  acquired  the  title  of  the  purchaser  at 
the  sheriff's  sale.  That  depends  upon  the  con- 
struction to  be  given  to  the  charter  of  the 
plaintiff's  Bank.  Sess.  Laws  1831,  ch.  181.  It 
enacts  that  "The  real  estate  which  it  shall 
lawful  for  the  said  Corporation  to  purchase, 
hold  and  convey,  shall  be,"  that  which  is  re- 
quired for  its  immediate  accommodation  in  the 
transaction  of  its  business.such  as  shall  be  mort 
gaged  to  it  to  secure  loans  or  debts  due,  or  con- 
veyed to  it  in  satisfaction  of  debts;  and  4. 
"Such  as  shall  have  been  purchased  at  sales 
upon  judgments,  decrees  or  mortgages,  ob- 
tained or  made  for  such  debts."  It  is  added 
that  "The  said  Corporation  shall  not  purchase, 
hold  or  convey  real  estate,  in  any  other  case, 
or  for  any  other  purpose."  Sec.  4. 

The  fourth  subdivision  above  referred  to 
contains  the  only  authority  which  it  is  pre- 
tended the  plaintiffs  had  to  receive  the  trans- 
fer in  question.  At  the  time  of  the  execution 
of  the  instrument  of  transfer,  Tucker  was  the 
owner  of  all  the  rights  which  White  acquired 
by  his  purchase  at  the  sheriff's  sale,  and  this 
interest  had  become  absolute,  the  fifteen 
months  allowed  for  redeeming  having  expired. 
He  was  therefore  entitled  to  a  conveyance  of 
the  premises,  and  also  to  his  judgment  against 
Saxton,  which  was  unaffected  by  the  redemp- 
tion. Emmet  v.  *Bradstreet,20  Wend.,  [*488 
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50.  Both  these  rights  or  interests,  he,  by  this 
deed,  attempted  to  convey  to  the  plaintiffs. 
Admitting  that  the  Bank  might,  within  the 
•equity  of  this  statute,  have  acquired  the  rights 
of  White  on  account  of  their  judgments  against 
.Saxton,  by  paying  the  sum  bid  by  White  with 
the  interest,  and  conforming  to  the  require- 
ments of  the  statute  providing  for  redeeming 
lands  sold  on  execution,  as  I  am  inclined  to 
think  it  might,  still  that  is  not  what  has  been 
done  in  this  instance.  Nor  was  the  transfer 
which  Tucker  executed,  made  in  consideration 
of  any  debt  previously  contracted  to  the  plaint- 
iffs. The  purchase  from  Tucker  was  inde- 
pendent, so  far  as  the  evidence  discloses,  of 
any  such  consideration;  and  I  am  unable  to 
discover  any  difference  in  principle,  between 
this  case,  and  that  which  would  have  been 
presented,  if  the  Bank  had  delayed  until  Tuck- 
er had  perfected  his  title,  and  had  then  pre- 
vailed on  him  to  have  released  or  assigned  his 
right  to  the  Bank  upon  some  consideration, 
other  than  for  a  debt  previously  contracted. 
The  circumstance  that  the  Bank  had  a  debt 
against  Saxton  contracted  in  the  course  of  its 
dealings,  which  must  be  lost  unless  saved  by 
the  benefit  of  the  bargain  which  could  be  made 
with  Tucker,  does  not  bring  the  case  within 
the  terms  or  spirit  of  the  statute.  I  am  of  opin- 
ion, therefore,  that  the  purchase  by  the  plaint- 
iffs was  without  authority  of  law,  and  that  it 
was  void.  A  new  trial  ought,  consequently, 
to  be  granted. 

Bronson,  Oh.  J.,  dissented. 
New  trial  granted. 

•   Reversed— 19  N.  Y.,  369. 

Cited  in-13  N.  Y.,  515 ;  45  N.  Y.,  379 :  7  Lans..  351 ; 
17  Barb.,  109 ;  24  Barb.,  57  ;  64  Barb.,  557 :  65  How.Pr., 
209 ;  14  Abb.  N.  S.,  107 ;  5  McLean.  199 ;  45  Mo..  230. 
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Trover — Plaintiff  Must  Sfiow  General  or  Special 
Property  in  Himself —  What  Gives  No  Title. 

A  being:  the  owner  of  200  barrels  of  flour,  deliv- 
ered the_  same  to  a  forwarder  at  Rochester,  and  took 
his  receipt  and  agreement  to  send  the  same  to  the 
defendant  at  Albany,  to  whom  A  was  indebted  in 
more  than  the  value  of  the  flour.  A  then  drew  a 
bill  upon  the  defendant  on  time,  which  he  procured 
the  plaintiffs  to  discount  on  his  delivering  to  them 
the  receipt  for  the  flour  and  agreeing;  that  it  should 
stand  as  their  security  for  the  bill.  The  flour  was 
forwarded  and  the  defendant  received  and  disposed 
of  it,  but  refused  to  accept  the  draft.  In  trover  by 
the  plaintiffs  against  the  defendant  for  converting 
the  flour,  held,  that  the  transaction  was  neither  a 
sale,  mortgage  or  pledge  of  the  flour  to  the  plaint- 
iffs, and  that  they  could  not  recover. 

Citations— 1  Chit.  PL,  7th  Am.  ed.,  170 ;  2  Saund., 
47,  a,  n.  1 ;  Browne,  Actions  at  Law.  426 ;  7  Cow.,  294 ; 
12  Johns.,  403 :  2  Hill,  147 ;  4  Kent.  138. 5th  ed.;  Story. 
Bailm..  286. 287,  3d  ed.:  Bouv.  L.  Die..  Pledge :  Cross, 
Liens,  71.  72;  Pow.  Mort.  by  Rand.,  p. 3,  and  notes; 
12  Pick.,297. 

rp  ROVER  for  two  hundred  barrels  of  flour, 
tried  at  the  Albany  Circuit  in  October, 
1844,  before  Parker,  G.  Judge. 

One  Foster  owned  the  flour  in  controversy, 
July  15,  1843,  and  on  that  day  he  delivered  it 
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to  one  Hannaghs,  a  forwarder  at  Rochester, 
and  took  from  him  a  receipt,  stating  that  the 
flour  was  "to  be  forwarded  to  B.  P.  Jones 
(the  defendant).  Albany,  in  good  order,  with- 
out delay,  subject  to  forty-five  cents  freight." 
On  the  same  day,  the  flour  was  shipped  on 
board  the  boat  T.  B.  Forsyth,  8  T.  Goodrich, 
master,  and  by  the  bill  of  lading,  signed  by 
Hannaghs  and  the  master,  it  was  consigned, 
and  was  to  be  delivered,  to  the  defendant  at 
Albany.  Foster  then,  on  the  same  day.  drew 
on  the  defendant  for  $950,  payable  at  twenty 
days  to  the  order  of  the  plaintiffs'  cashier;  and 
the  plaintiffs  discounted  the  draft,  receiving 
at  the  same  time  from  Foster  the  receipt  which 
he  had  taken  from  Hannaghs,  which,  by  the 
agreement  between  Foster  and  the  plaintiffs, 
was,  together  with  the  flour  mentioned  in  it, 
to  be  held  by  the  latter  as  collateral  security 
for  the  draft.  The  plaintiffs  forwarded  the 
draft  with  the  receipt  attached  to  it,  to  the  de- 
fendant, who  refused  to  accept  the  draft,  but 
took  off  and  retained  the  receipt.  The  latter, 
however,  he  afterwards  gave  up  to  the  plaint- 
iffs. It  appeared  that  the  defendant  was  a 
commission  merchant  at  Albany  and  the  factor 
of  Foster.  Sometime  before  this  transaction 
the  defendant  had  entered  into  a  written  en- 
gagement *with  Foster  to  accept  for  [*49O 
him  to  the  extent  of  $3.50  per  barrel  for  flour 
which  Foster  should  ship  to  him;  but  it  also 
appeared  that  when  the  flour  in  question  was 
shipped,  the  defendant  was  in  advance  for 
Foster  under  this  arrangement  to  the  amount 
of  about  $1,600.  The  plaintiffs'  cashier  had 
notice  before  the  draft  in  question  was  dis- 
counted, of  the  arrangement  between  the  de- 
fendant and  Foster.  This  draft  was  at  the  rate 
of  $4.75  a  barrel  on  the  flour  shipped  at  that 
time,  and  flour  was  then  worth  about  $5.50 
per  barrel.  The  flour  came  to  the  hands  of 
the  defendant  and  was  disposed  of  by  him. 
The  defendant's  counsel  moved  for  a  nonsuit 
on  the  following  grounds:  1.  That  the  trans- 
action between  Foster  and  the  plaintiffs  did 
not  transfer  to  the  latter  any  property  or  in- 
terest in  the  flour,  or  any  lien  thereon;  2.  That 
the  delivery  of  the  flour  by  Foster  to  the  for- 
warder, and  its  consignment  to  the  defendant, 
vested  the  property  in  him;  and  3.  That  there 
was  no  conversion.  The  judge  denied  the  mo- 
tion, and  charged  that  the  plaintiffs  were  en- 
titled to  recover.  The  defendant  excepted, 
and  a  verdict  was  rendered  according  to  the 
charge.  The  defendant  moves  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  A.  Taber,  for  plaintiffs. 

Mr.  M.  T.  Reynolds,  for  defendant. 

By  the  Court,  Beardsley,  /.  This  being 
an  action  of  trover,  the  plaintiffs  were  bound 
to  show  a  complete  property,  general  or  spe- 
cial, in  the  flour,  or  they  could  not  recover.  1 
Ch.  PI..  7th  Am.  ed..  p.  170;  2  Saund.,  47,  a, 
n.  1;  Browne.  Actions  at  Law,  426;  Dittenback 
v.  Jerome,  7  Cow.,  294;  Hotclikissv.  McVickar, 
12  Johns.,  403. 

Foster  was  the  sole  and  absolute  owner  of 
the  flour  on  the  day  when  the  plaintiffs'  title 
or  right,  if  any  they  had,  was  acquired.  But 
on  that  day,  and  before  the  plaintiffs  had  any 
pretense  of  claim  to  the  flour,  it  had  been  de- 
livered by  Foster  to  Hannaghs  to  be  sent  by 
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him  without  delay  to  the  defendant  at  Albany, 
subject  to  the  payment  of  freight  by  him.  A 
491*]  receipt  *for  the  flour  was  given  by 
Hannaghs,  which  also  contained  his  agree- 
ment to  forward  it  to  the  defendant,  as  has 
been  stated;  and  which  agreement  was  per- 
formed on  the  same  day  by  a  shipment  of  the 
flour  on  board  a  canal-boat,  consigned,  as  ap- 
pears by  the  bill  of  lading,  to  the  defendant  at 
Albany.  At  this  time  the  defendant  was  un- 
der an  engagement  with  Foster  to  accept  his 
drafts  to  a  certain  amount  on  flour  shipped  to 
the  defendant,  and  was  then  largely  in  advance 
to  him  for  moneys  previously  paid  on  such  ac- 
ceptances. 

We  need  not  now  inquire  what,  as  between 
themselves,  were  the  respective  rights  of  the 
defendant  and  Foster,  in  and  to  this  flour,  on 
its  delivery  to  Hannaghs,  or  after  it  had  been 
shipped  by  him  to  the  defendant.  Let  it  be 
conceded  that  Foster  still  remained -absolute 
owner,  and  as  such,  might  dispose  of  the  flour 
by  sale  or  otherwise,  as  he  thought  proper,  al- 
though if  deemed  material  the  concession 
would  hardly  be  made.  Grosvenor  v.  Phillips, 
2  Hill,  147.  But  concede  the  point,  and  it  does 
not  follow  that  what  took  place  between  Fos- 
ter and  the  cashier  of  the  plaintiffs,  had  the 
effect  of  transferring  to  them  either  the  gen- 
eral or  a  special  property  in  the  flour. 

1.  There  was  no  sale  of  the  flour  to  the 
plaintiffs.     Waiving  all  question  as  to  the  ca- 
pacity of  such  a  corporation  as  the  plaintiffs  to 
deal  in  the  purchase  and  sale  of  flour,  here  was 
nothing  which  looked  to  such  a  contract  be- 
tween Foster  and  the  plaintiffs.     No  price  was 
agreed  upon  or  spoken  of;  no  purchase  money 
was  paid;  nor  was  there  anything  like  a  deliv- 
ery, actual  or  symbolical,  of  the  property.    In 
fact,  neither  party  contemplated  a  sale  or  pur- 
chase, for  nothing  like  it  was  so  much  as 
spoken  of  or  intimated. 

2.  Nor  was  the  flour  mortgaged  to  the  plaint- 
iffs by  Foster.  No  mortgage  or  writing  of  any 
description  was  executed  by  him.     All  he  did 
was  to  deliver  the  receipt  of  Hannaghs,  the 
forwarder,  to  the  plaintiffs'  cashier,  and  to  en- 
gage at  the  same  time,  by  parol,  that  the  flour 
should  be  held  as  security  for  the  acceptance 
of  the  draft  by  the  defendant.     It  may  be  ad- 
mitted that  the  receipt  was  delivered  and  the 
engagement  made,  with  a  view  to  create  such 
a  lien  upon  the  flour,  but  it  does  not  follow 
492*]  *that  any  property,  general   or  spe- 
cial, was  thereby  transferred  to  the  plaintiffs. 
An  absolute  sale  was  not  contemplated,  nor 
was  there  a  conditional  sale,  no  mortgage  being 
executed.    It  will  hardly  be  pretended  that  a 
mere  parol  agreement,  that  a  cargo  of  flour 
then  on  its  way  to  Albany,  shall  be  held  as  se- 
curity for  the  acceptance  of  a  draft  of  $950, 
there  being  nothing  like  a  change  of  possession 
or  a  delivery  of  the  flour,  constitutes  a  valid 
mortgage  of  the  flour  for  that  sum.     Nothing 
like  this  was  pretended  on  the  argument,  and 
such  a  position  would  be  wholly  indefensible. 

3.  Such  a  lien  as  was  claimed  in  this  case, 
may  be  created  by  a  pledge  of  personal  prop- 
erty, but  for  that,  delivery  of  possession  is  in- 
dispensable. 4  Kent,  138, 5th  ed. ;  Story.Bailm., 
286,  287,  3d  ed.  ;  Bouvier,  Law  Die.  Pledge  ; 
Cross,  Law  of  Lien.  71,  72 ;  1  Pow.  Mort.,  by 
Rand,  p.  3,  and  notes.     Here  the  flour  was  not 
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delivered  to  the  plaintiffs,  and  they  had  none 
of  the  rights  of  a  pledgee. 

By  the  general  law  of  the  land,  the  delivery 
of  the  forwarder's  receipt  to  the  plaintiffs 
(which  having  been  performed  was  mere  waste 
paper),  and  the  parol  engagement  of  Foster, 
wrought  no  change  in  the  title  to  the  flour. 
That  remained  as  it  was  before,  in  Foster  or 
the  defendant.  It  would  be  useless  to  inquire 
in  which  of  these  parties  the  title  was  vested, 
for  the  question  here  is  as  to  the  plaintiffs* 
property,  not  theirs. 

The  case  of  Allen  v.  Williams,  12  Pick.,  297, 
was  cited  by  the  counsel  for  the  plaintiffs,  but 
I  am  unable  to  see  that  it  has  any  bearing  on 
the  question  to  be  decided.  In  that  case,  with- 
out going  into  a  detailed  statement  of  the  facts, 
the  plaintiffs  claimed  to  be  consignees  of  cer- 
tain property,  under  a  bill  of  lading  which 
made  the  property  deliverable  to  the  bearer  of 
that  instrument.  The  bill  of  lading  had  been 
transferred  to  the  plaintiffs  and  was  held  by 
them.  Such  being  the  facts,  the  court  held 
that  their  right  was  clear,  and  they  succeeded 
in  the  action.  I  see  no  analogy  between  that 
case  and  the  one  at  bar,  nor  any  principle  there 
stated  which  has  any  bearing  on  the  point  io 
contest  here. 

*These  plaintiffs,  in  my  view  of  the[*49» 
case,  failed  to  show  that  they  had  the  general, 
or  any  special,  property  in  this  flour,  and  thej 
should  have  been  nonsuited  on  the  trial. 

New  trial  granted. 

Reversed— 4  N.  Y.,  497. 


BAKER  v.  THRASHER. 

Mortgage — Conveyance  for  Debt  with  Conditions 
Not  a  Mortgage —  Construction  of  Two  Instn 
ments  Together. 

A  conveyed  lands  to  B  by  an  absolute  deed, 
on  the  same  day  executed  a  covenant  to  A  reciting 
that  the  conveyance  was  made  for  the  purpose  of 
paying  a  sum  of  money  which  was  specified,  and 
covenanting1  that  he  would  not  convey  the  premises 
within  one  year  without  the  consent  of  A,  and  if 
A  within  that  time  should  flnd  a  purchaser,  he  (B) 
would  convey  to  such  purchaser,  on  receiving  the 
amount  with  interest  for  which  the  land  had  been 
conveyed  to  him ;  and  that  in  case  such  sale  should 
not  be  made  within  the  year,  it  should  then  be  sub- 
mitted to  certain  persons  named  to  determine  what 
additional  sum  B  should  pay  A  for  the  land,  which 
sum  B  covenanted  to  pay ;  held,  that  the  transac- 
tion did  not  amount  to  a  mortgage,  and  that  B  was 
entitled  to  recover  in  ejectment  against  A,  for  the 
land. 

The  case  of  Palmer  v.  Gurnsey,  7  Wend.,  248,  com- 
mented on  and  disapproved. 

Citation— 7  Wend..  248. 

"I?  JECTMENT  for  two  village  lots  in  the  Vil- 
J-J  lage  of  Avon,  tried  at  the  Livingston  Cir- 
cuit in  October,  1844,  before  Whiting,  C'. 
Judge.  October  1,  1839,  the  defendant  con- 
veyed the  lots  in  question  to  the  plaintiff  by  an 
absolute  deed,  with  covenant  of  warranty.  OD 


NOTE— 1.  Mortgage*  and  conditional  sales— Distinc- 
tion between.  See  Glover  v.  Payn,  517,  note. 

2.  Contracts— Construction  of  two  or  more  instru- 
ments together. 

Two  or  more  instruments  executed  at  the  same  timer 
between  the  same  parties,  and  relative  to  the  same 
subject-matter,  are  to  be  construed  together.  See 
Jackson  v.  Dunsbagh,  1  Johns.  Cas.,  91,  note;  Smith 
v.  Tallcott,  21  Wend.,  202,  note. 
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the  same  day  the  plaintiff  executed  a  covenant 
to  the  defendant,  by  which  it  was  recited  that 
the  defendant  by  a  computation  that  day  made 
had  been  found  indebted  to  the  plaintiff  in  the 
sum  of  $1,160.25  :  that  there  was  a  judgment 
in  this  court  in  favor  of  Bush  &  Bryant  against 
the  defendant  and  his  brother  Francis  Thrash- 
er, on  which  was  then  due  $246.16,  mak- 
ing in  all  $1,406.41  ;  and  reciting,  also,  that 
for  the  purpose  of  paying  the  last  mentioned 
sum  the  defendant  had  conveyed  the  lots  to 
the  plaintiffs,  making  reference  to  the  deed  ; 
the  plaintiff  then  covenanted  with  the  defend- 
ant that  he  would  pay  off  and  satisfy  the  afore- 
said judgment,  and  cause  the  same.to  be  sat- 
isfied of  record  ;  that  during  the  term  of  one 
494*]  *year  he  would  not  convey  the  lots  to 
any  one  without  the  consent  of  the  defendant ; 
that  during  the  year  the  defendant  might  find 
a  purchaser  and  negotiate  a  sale  of  the  lots, 
and  on  the  defendant's  paying  or  causing  to  be 
paid  to  the  plaintiff  the  said  sum  of  $1,406.41, 
with  interest  thereon,  the  plaintiff  would  rati- 
fy and  confirm  any  sale  the  defendant  might 
make,  and  would  convey  the  premises  in  sat- 
isfaction and  confirmation  thereof  ;  and  that 
the  defendant  should  receive  and  be  entitled  to 
the  proceeds  of  the  premises  after  paying  the 
plaintiff  therefrom  the  said  sum  of  $1,406.41 
and  interest.  And  the  plaintiff  further  cove- 
nanted that  in  case  the  premises  should  re- 
main unsold  as  aforesaid  at  the  expiration  of 
the  year,  it  should  be  and  was  thereby  sub- 
mitted to  Asa  Nowlen,  George  Hosmer  and 
Amos  Dann,  to  determine  what  further  sum 
the  plaintiff  should  pay  the  defendant  for  the 
premises  with  such  improvements  as  the  de- 
fendant might  make  thereon  in  the  meantime. 
Provision  was  made  for  supplying  vacancies 
by  the  death  or  absence  of  any  of  the  arbitra- 
tors ;  and  it  was  agreed  that  the  decision  of 
any  two  should  be  final  between  the  parties. 
And  the  plaintiff  covenanted  that  he  would 
pay  the  defendant  all  such  sum  or  sums  as 
should  be  awarded.  The  award  to  be  made 
within  five  days  after  the  end  of  the  year. 

The  defendant  insisted  that  the  deed  and 
covenant  taken  together  amounted  to  a  mort- 
gage ;  and,  therefore,  the  plaintiff  could  not 
recover  in  ejectment.  Overruled. 

The  defendant  then  offered  to  prove  that 
the  consideration  expressed  in  the  deed  was 
usurious.  Evidence  rejected.  Verdict  for  the 
plaintiff.  The  defendant  moves  for  a  new  trial 
on  a  case 

Mr.  N.  Hill,  Jr.,  for  defendant,  cited  1  R. 
8.,  756,  sec.  3  ;  15  Johns.,  205  ;3  Watts,  288  ;  13 
AVend.,485;  6  Hill,  143,  S.  0.  in  error;  7 
Wend.,  248;  4  Pick.,  349;  5  Binn.,  499;  8 
Paige,  243;  3  Wend.,  208. 

Mr.  A.  Taber.  for  plaintiff,  cited  3  Hill, 
95  ;  6  Id.,  219  ;  26  Wend.,  29  ;  19  Id.,  518. 

495*]  *By  the  Court, Bronson,  Ch.  J.  These 
two  instruments  must  undoubtedly  be  read  and 
construed  together  ;  but  they  do  not  make  a 
mortgage.  A  mortgage  is  a  conveyance  of 
lands,  upon  a  condition  in  the  deed,  or  a  de- 
feasance out  of  it,  that  on  the  grantor's  pay- 
ing a  sum  of  money,  or  doing  some  other  act, 
the  conveyance  shall  be  void  ;  and  perform- 
ance of  the  condition,  without  any  other  act, 
puts  an  end  to  all  title  and  interest  in  the  grant- 
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ee.  Some  modern  cases  have  held,  and  such 
are  cited  at  the  bar,  that  although  there  be  no- 
condition  or  defeasance  under  which  the  deed 
may  be  avoided,  but  only  a  collateral  agree- 
ment that  the  grantee  will  reconvey  to  the 
grantor  on  payment  of  the  money,  the  trans- 
action amounts  to  a  mortgage.  But  this  is  not 
a  case  of  that  kind.  There  was  no  condition- 
er agreement  under  which  the  title  could  ever 
become  revested  in  the  grantor.  It  was  to  re- 
main in  the  grantee,  or  the  person  to  whom  he 
should  convey  in  pursuance  of  the  covenant. 
And  besides,  the  conveyance  to  the  plaintiff 
was  not  by  way  of  security  for  the  debt  which 
the  defendant  owed  the  plaintiff ;  but  in  pay- 
ment of  the  debt.  No  debt  or  duty  of  any- 
kind  remained  upon  the  defendant.  It  was  in- 
any  and  all  events  a  sale  of  the  land.  It  was  a 
sale  for  the  consideration  of  $1,160.25,  which 
the  defendant  then  owed  the  plaintiff,  and 
which  debt  was  satisfied  by  the  conveyance  ; 
and  the  further  consideration  of  the  covenants- 
which  the  plaintiff  made  to  pay  off  the  judg- 
ment, and  give  the  defendant  any  better  price 
which  could  be  obtained  for  the  land  within  a 
year  ;  and  if  the  land  should  not  be  sold  with- 
in the  year,  then  to  pay  the  defendant  such 
further  sum  for  the  land  as  might  be  deter- 
mined by  the  award  of  arbitrators.  It  is- 
impossible  to  hold  that  this  is  a  mortgage,  or 
anything  in  the  nature  of  a  mortgage.  I  see 
no  ground  on  which  the  decision  in  Palmer  v. 
Gurnsey,  7  Wend.,  248,  can  be  supported.  But 
it  is  enough  for  the  present  to  say,  that  the 
case  is  not  precisely  in  point. 

If  this  was  not  a  mortgage,  it  was  agreed  by 
the  counsel  that  the  offer  to  prove  usury  in  the 
consideration  was  properly  rejected. 

New  trial  denied. 

Explained— 23  Hun,  614. 
Approved  and  followed— 71  N.  Y.,  179. 
Cited  in— 47  Barb.,  237 ;  62  How.  Pr.,  272 ;  6  Daly, 
245 ;  44  Mo.,  433 ;  15  N.  W.  Rep.,  396. 


*BIGELOW  v.  HEATON.      [*496- 

Common  Carriers — Lien,  Extinguished  by  De- 
livery— Exceptions. 

The  lien  of  a  common  carrier  is  extinguished  by 
the  unqualified  delivery  of  the  property  to  the  con- 
signee. 

But  the  lien  may  be  retained  after  delivery  by  the 
agreement  of  the  parties.  Semble.  Per  Beardsley,  J". 

Or  if  the  delivery  be  procured  by  the  fraud  of  the 
consignee,  as  if  he  falsely  and  fraudulently  prom- 
ise to  pay  the  freight  when  the  goods  are  received, 
the  lien  continues  and  the  carrier  may  bring  re- 
plevin. 

Whether  the  lien  is  waived  or  not  by  a  delivery 
does  not  depend  upon  the  intention  of  the  carrier, 
or  his  agent  by  whom  the  delivery  is  made,  if  it  be 
not  communicated  to  the  consignee  and  agreed  to- 
by him. 

NOTE.— Common  carriers— Lien  of  Jor freight— Lost 
by  delivery.  The  lien  of  a  carrier  for  freight  is  ex- 
tinguished by  unqualified  delivery  to  the  consignee, 
and  cannot  be  resumed.  Lane  v.  Old  Colony,  etc.,  K. 
R.  Co.,  14  Gray,  143 ;  Sears  v.  Mills,4  Allen,  212 ;  Bow- 
man v.  Hilton,  11  Ohio,  303 ;  Wiugwd  v.  Banning,  3» 
Cal.,  543;  Sweet  v.  Pym,  1  East,  4 ;  Reineman  v.  C. 
C.  &  B.  R.  R.  Co.,  51  la.,  338.  A  carrier  may  release 
his  lien  upon  a  part  of  the  goods,  retaining  the  bal- 
ance for  the  charges  upon  the  whole.  Potts  v.  N.  Y. 
&  N.E.  R.  R.Co.,  131  Mass.,  455:  Chicago,  etc.,  R.  R. 
Co.  v.  North  Western  Union  Packet  Co..  38  la.,  377. 
See  New  Haven,  etc.,  Co.  v.  Campbell,  128  Mass.,  104. 
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Citations-Cross.  Liens,  4,  31,  36,  38,  258 :  1  East,  4 ; 
Arab.,  252 ;  7  Carr.  &  P.,  587 ;  6  Hill.  43. 

T>  EPLEVIN  in  the  detinet,  for  75  barrels  of 
XI  flour,  tried  at  the  N.  Y.  Circuit  in  October, 
1845,  before  Edmonds,  C.  Judge.  The  flour  in 
question  belonged  to  one  Rice,  who  in  the  fall 
of  1841  shipped  the  same  with  other  flour  to  the 
amount  of  476  barrels  in  all,  in  a  canal-boat 
owned  by  the  plaintiff,  by  the  canal  and  Hud- 
son River,  to  the  defendant  in  N.  Y.,  where  it 
arrived  on  Friday.the  26th  November,  towards 
•evening.  A  part  of  the  freight  was  paid  when 
the  flour  was  shipped,  but  the  balance,  $312.50, 
was  to  be  collected  of  the  consignee.  The  mas- 
ter called  upon  the  defendant  the  morning  after 
his  arrival,  and  according  to  his  testimony,  the 
•defendant  promised  to  pay  the  balance  of  the 
freight  when  it  was  ascertained  that  the  flour 
was  all  on  board;  or,  as  expressed,  that  the 
count  was  correct.  A  part  of  the  flour  was 
delivered  on  that  day  and  the  residue  on  Mon- 
day; and  in  the  course  of  the  delivery  the  de- 
fendant again  promised  to  pay  the  freight 
when  he  should  find  the  count  to  be  correct. 
After  the  flour  was  all  delivered,  the  master 
again  asked  the  defendant  to  pay  the  freight; 
but  he  refused  to  pay  it,  alleging  that  the  flour 
delivered  on  Monday,  which  was  a  stormy  day, 
had  been  injured  in  the  delivery;  and  he 
claimed  a  deduction  on  that  account.which  the 
master  refused  to  allow.  A  day  or  two  after- 
wards the  master  demanded  a  return  of  the 
flour,  and  that  being  refused,  the  parcel  now 
497*]  in  controversy  was  replevied  in  *the 
name  of  the  plaintiff,  the  owner  of  the  boat 
and  the  carrier  of  the  flour.  There  was  a  good 
deal  of  evidence  upon  the  question  whether 
the  flour  was  injured  in  the  delivery. 

The  judge  charged  the  jury,  among  other 
things,  that  the  plaintiff  had  a  lien  for  the 
freight,  which  might  be  waived  by  a  delivery 
leaving  the  freight  unpaid;  and  that  whether 
it  was  waived  or  not  depended  upon  the  inten- 
tion of  the  parties;  that  the  question  therefore 
was,  whether  the  master  in  this  case  intended 
to  waive  the  lien  and  depend  upon  personal 
responsibility  for  the  balance  of  the  freight; 
that  if  he  did  not  so  intend,  this  action  lay,  un- 
less the  master  was  in  fault  in  respect  to  the  al- 
leged injury  in  the  delivery  of  the  flour.  The 
defendant  excepted  to  this  instruction,  and  re 
quested  the  judge  to  charge  that  the  delivery 
was  a  waiver  of  the  lien  unless  it  was  procured 
by  the  fraud  of  the  defendant.  The  judge  re- 
fused so  to  charge,  and  the  defendant  excepted. 
Verdict  for  the  plaintiff.  The  defendant  moves 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  G.  R.  J.  Bowdoin,  for  defendant. 

Mr.  B.  F.  Butler,  for  plaintiff. 

By  the  Court,  Beardsley,  J.  That  the  plaint 
iff  had  a  special  property  in  the  flour,  in  virtue 
of  his  lien  for  the  freight, and  that  this  contin- 
ued so  long  as  the  flour  remained  in  his  posses- 
sion, was  not  denied:  nor  was  it  denied  that  the 
flour  had  been,  in  fact,  delivered  tothedefend- 
ant  to  whom  it  was  consigned.  The  judge  seems 
to  have  held  that  the  continuance  of  the  lien, 
after  such  delivery  of  the  flour,  might  depend 
upon  the  mere  intent  of  the  plaintiff's  agent,  the 
captain  of  the  boat,  by  whom  the  delivery  was 
made;  and  that,  notwithstanding  such  delivery 
had  been  made,  the  lien  would  continue  if  the 
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captain  intended  it  should  remain.  This,  I  ap- 
prehend, cannot  be  maintained.  An  agreement 
between  the  parties,  that  the  lien  should  con- 
tinue, notwithstanding  the  delivery  of  the  prop- 
erty, would  present  a  different  question;  but  a 
naked  *undivulged  intent  on  the  part  [*498 
of  the  person  by  whom  the  flour  was  delivered 
into  the  possession  of  the  consignee,  could  in 
no  respect  qualify  that  act.  A  relinquishment 
of  possession  by  one  who  has  a  lien  on  proper- 
ty, is  an  abandonment  of  the  lien.  This,  as  a 
general  rule,  is  entirely  settled.  By  a  transfer 
of  the  possession  the  holder  is  deemed  to  yield 
up  the  security  he  has  by  means  of  the  custody 
of  the  property,  and  to  trust  only  to  the  respon- 
sibility of  the  owner,  or  other  person  liable  for 
the  charge.  Cross,  Law  of  Lien,  4,  31,  36,  38, 
258;  Sweet  v.  Pym,  1  East,  4;  Kruger  v.  Wilcox, 
Amb.,  252;  Dicasv.  Stockley,  7  Carr.  &  P.,  587. 
But  if  the  party  in  whose  favor  the  lien  exists, 
is  induced  to  surrender  the  possession  of  the 
property,  by  fraud  or  trick,  the  lien  is  nc 
thereby  devested.  Upon  this  principle  it  ws 
held,  when  this  case  was  formerly  before  the 
court,  that  if  the  flour  had  been  delivered  t< 
the  defendant  in  consequence  of  his  false  anc 
fraudulent  promise  to  pay  the  freight  as  soor 
as  the  delivery  was  complete,  such  deliverj 
did  not  amount  to  a  waiver  of  the  lien  of  the 
plaintiff,  and  he  might,  notwithstanding,  mair 
tain  replevin  against  the  defendant  for  tl 
flour.  6  Hill,  43.  This  was  then  regarded 
the  main  point  in  the  case;  yet  the  judge,  or 
the  last  trial,  refused  to  instruct  the  jury,  "tha 
the  carrier,  by  delivering  the  property,  waive 
his  lien,  in  the  absence  of  fraud."  Thisinstruc 
tion,  certainly,  should  have  been  given,  for  i 
principle  stated  admits  of  no  doubt.  Ther 
must  be  a  new  trial. 
New  trial  granted. 

Same  Case— 6  Hill,  43. 
Cited  in— 1  Brown,  153. 


ARNOLD  v.  MALTBY. 

Justice  May  Amend  Date  and  Return  of  but 
mons  After  Service — Defect,  Disregarded. 

A  justice  of  the  peace  is  authorized  to  amend  the 
date  and  return  of  a  summons  after  it  has  been 
served. 

And  where  a  summons,  issued  January  3, 1846,  and 
made  returnable  on  the  10th  day  of  January  instant, 
was  by  mistake  dated  January  3,  1845,  and  having 
been  personally  served  on  the  day  it  was  issued,  the 
plaintiff  obtained  "judgment  without  an  ap-  [*499 
pearance  on  the  part  of  the  defendant ;  held,that  the 
defect, having:  been  overlooked  by  the  justice.should  • 
be  disregarded  by  the  C.  P.  and  by  this  court. 

Citations-2  R.  S.,  228,  sec.  14 ;  257.  sec.  181 ;  424, 
sees.  1,  4.  7 ;  425,  sec.  8 ;  426,  sec.  10. 

TERROR  to  the  Erie  C.  P.  to  review  a  judg- 
JJ  ment  of  that  court  affirming  one  rendered 
in  favor  of  the  plaintiff  by  a  justice  of  the 
peace.  The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Mr.  P.  G.  Parker,  for  plaintiff  in  error. 

Mr.  W.  B.  Olds,  for  defendant  in  error. 

By  the  Court,  Jewett,  /.  The  ground  of 
error  relied  on  is  that  there  was  a  year  between 
the  date  and  return  of  the  summons.  The 
statute  provides  that  a  summons  shall  command 
the  constable  to  summon  the  defendant  to  ap- 
pear before  the  justice  who  issued  it,  at  a  time 
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and  place  to  be  named  in  such  summons,  not 
less  thari  six  nor  more  than  twelve  days,  from 
the  date  of  the  same.  2  R.  S.,  228,  sec.  14. 
The  return  shows  that  in  fact  the  summons 
was  issued  January  3,  1846,  but  it  was  dated 
January  3,  1845,  and  made  returnable  on  the 
10th  day  of  January  then  instant.  It  was  per- 
sonally served  on  the  defendant  January  3, 
1846,  and  judgment  was  rendered  on  the  10th 
day  of  January  in  that  year.  If  it  had  been 
dated  the  day  it  was  in  fact  issued  and  served, 
it  is  agreed  it  would  have  been  unobjection- 
able. The  defect  in  the  date  of  the  summons 
was  clearly  amendable  by  the  justice.  2.  R. 
S.,  424,  sees.  1,  4,  7;  Id.,  426,  sec.  10.  It  not 
having  been  noticed  or  amended  by  the  justice, 
the  defendant  not  having  appeared  or  pleaded 
in  the  cause,  it  becomes  the  duty  of  this  court 
to  amend  it,  or  in  other  words  to  disregard  the 
defect.  2  R.  S.,  425,  sec.  8.  It  was  the  duty 
of  the  C.  P.  to  disregard  it.  2  R.  8.,  257,  sec. 
181.  The  judgment  should  be  affirmed. 

Beardsley,  /.,  dissented. 

Judgment  affirmed.  » 

Cited  in— 11  Barb.,  659,  660. 


500*]  *BUCKLEY  «.  LEONARD. 

Where  the  owner  of  a  dog  which  had  bitten  other 
persons  had  notice  of  the  fact,  and  afterwards  suf- 
fered him  to  be  at  large,  when  he  bit  the  plaintiff ; 
held,  that  it  was  no  answer  to  the  action  for  the  in- 
jury to  the  plaintiff  that  the  dog  was  generally  in- 
offensive. 

Citations— 1  Den.,  495 ;  17  Wend.,  496 ;  2  Str.,  1264 ; 
2  Hill,  125. 

ERROR  to  the  Columbia  C.  P.  Buckley 
sued  Leonard  before  a  justice  and  declared 
lor  that  the  defendant  kept  a  certain  dog  which 
he  knew  was  used  and  accustomed  to  attack 
and  bite  mankind,  and  that,  August  10,  1845, 
the  dog  attacked  and  bit  the  plaintiff,  by 
means  of  which  he  became  lame,  etc.  The 
general  issue  was  pleaded,  with  notice  that  the 
defendant,  when  bitten,  was  trespassing  upon 
the  plaintiff's  premises. 

On  the  trial,  which  was  by  jury,  the  plaint- 
iff proved  that  while  he  was  passing  through 
a  yard  used  in  common  by  the  defendant  and 
by  a  family  which  occupied  an  adjoining 
house  as  tenants  of  the  defendant,  with  a  view 
to  call  at  such  adjoining  house,  the  dog  bit 
him,  and  that  on  account  of  it  he  became  some- 
what lame,  and  was  prevented  from  laboring 
for  a  few  days,  as  a  spinner  in  a  factory, 
which  was  bis  employment.  The  plaintiff  also 
proved  that  about  a  year  before  the  dog  had 
bitten  another  person,  and  there  was  some  evi- 
dence that  the  dog  had  also  bitten  a  boy.  On 
both  the  former  occasions  the  defendant  had 
been  informed  of  the  injuries ;  and  it  was 
shown  that  for  the  most  part  he  had  kept  the 
dog  chained  up  in  the  daytime,  and  in  his 
store  nights. 

The  defendant  offered  to  prove  that  the  dog 
was  of  a  quiet  and  peaceable  disposition.  The 
plaintiff  objected  to  the  evidence,  but  the  jus 
tice  admitted  it,  and  several  witnesses  testified 
that  they  were  acquainted  with  the  animal  and 
considered  him  inoffensive.  The  jury  found 
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a  verdict  for  the  defendant,  upon  which  the 
justice  rendered  judgment,  which  was  affirmed 
by  the  C.  P.  on  certiorari. 

*  Messrs.  Bulkley  and  Vander-  [*5O1 
poel,  for  plaintiff  in  error. 

Mr.  C.  P.  Schermerhorn,  for  defendant 
in  error. 

By  the  Court,  Jewett,  J.  It  is  a  well  set- 
tled principle  of  the  common  law  that  the 
owner  of  a  domestic  animal  is  answerable  for 
any  injury  committed  by  it  to  the  person  or 
property  of  another,  if  he  had  notice  that  the 
animal  was  accustomed  to  such  or  similar  mis- 
chief. Auchmuty  v.  Ham,  1  Den., 495;  Loomis 
v.  Terry,  17  Wend.,  496;  Smith  v.  Pelah,  2 
Str.,  1264.  In  the  last  mentioned  case  Lee, 
0.  J.,  ruled  "That  if  a  dog  has  once  bit  a 
man,  and  the  owner,  having  notice  thereof, 
keeps  the  dog,  and  lets  him  go  about  or  lie  at 
his  door,  an  action  will  lie  against  him  at  the 
suit  of  a  person  who  is  bit,  though  it  hap- 
pened by  such  person's  treading  on  the  dog's 
toes ;  for  it  was  owing  to  his  not  hanging  the 
dog  on  the  first  notice.  And  the  safety  of  the 
King's  subjects  ought  not  afterwards  to  be  en- 
dangered. To  sustain  this  action  it  is  not 
necessary  to  go  to  the  extent  of  that  case  ;  for 
there  it  might  well  enough  have  been  argued 
that  the  dog  bit  the  person  in  repelling  an  ag- 
gression, and  not  from  a  mischievous  propen- 
sity. In  this  case,  however,  the  evidence,  as 
I  understand  it,  is  full  to  show  that  this  dog 
was  accustomed  to  do  similar  mischief ;  and 
aside  from  the  direct  proof  that  the  defendant 
had  notice  of  it,  the  fact  that  he  usually,  in 
the  daytime  kept  him  confined,  and  in  the 
night  kept  him  in  his  store,  is  strong  evidence 
that  he  was  fully  aware  that  the  safety  of  his 
neighbors  would  be  endangered  by  allowing 
him  to  be  at  large. 

The  evidence  given  by  the  defendant  of  the 
mild  character  and  deportment  of  the  dog,  I 
think,  was  improperly  admitted.  It  was  im- 
material. If  the  evidence  proved  that  the  dog 
bit  the  plaintiff,  that  the  defendant  was  the 
owner,  and  knew  or  had  notice  that  the  dog 
had  been  accustomed  to  bite  others,  he  was  re- 
sponsible for  the  injury,  however  high  the 
character  of  the  dog  for  mildness  stood  among 
the  neighbors.  Such  evidence  was  well  cal- 
culated to  divert  the  jury  from  a  proper  con- 
sideration of  the  real  point  in  issue.  There 
was  no  conflicting  evidence  *upon  any  [*5O2 
position  which  the  plaintiff  was  bound  to 
maintain,  nor  was  there  any  question  as  to  the 
credibility  of  the  witnesses.  It  was  not,  there- 
fore, one  of  the  class  of  cases  where  the  ver- 
dict of  a  jury  precludes  a  court  of  review  from 
examining  the  facts.  The  evidence  of  the  in- 
jury to  the  plaintiff,  of  the  dog  having  pre- 
viously bitten  others,  and  that  the  defendant 
had  notice  of  it,  stands  uncontradicted  :  and 
these  facts  were  abundantly  sufficient  to  re- 
quire the  jury  to  find  for  the  plaintiff.  I  think 
this  is  a  case  where  the  verdict  and  judgment 
are  entirely  unsupported  by  the  evidence.  See 
Baldwin  v.  Delevan,  2  Hill,  125.  The  judg- 
ments must  be  reversed. 

t. 

Judgments  reversed. 

Reviewed— 81^  Pa.  St.,  255. 

Cited  in-23  Barb.,  325;  41  Cal..  141;  52  Vt..  254;  36 
Am.  Rep.,  752;  57  Md.,  611;  40  Am.  Hep.,  451. 
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HOWARD 

v. 

THE    CITY    FIRE    INSURANCE    COM- 
PANY. 

Witnesses —  Cross- Examination  of —  Questions 
Outside  the  Issue  to  Affect  Credibility— Action 
on  Policy  of  Insurance — Evidence — Prelimi- 
nary Proofs. 

A  witness  may,  on  cross-examination,  and  with  a 
view  to  affect  his  credit,  be  asked  questions  upon 
subjects  unconnected  with  the  issue ;  but  the  an- 
swers which  may  be  (riven  cannot  be  contradicted. 

Accordingly,  in  an  action  on  a  policy  of  insurance, 
where  the  defense  was  a  fraudulent  overestimate  of 
the  quantity  and  value  of  the  property  insured,  the 
principal  witness  for  the  plaintiff  was  allowed  to  be 
asked  on  cross-examination  whether  he  had  not 
made  false  representations  as  to  the  plaintiff's  re- 
sponsibility. 

Where  it  was  a  question  on  the  trial  what  amount 
of  merchandise  was  contained  in  a  dry  goods  store 
at  the  time  it  was  burned  down,  the  defendant  was 
permitted  to  ask  a  witness  who  had  been  in  the 
store  whether  there  was  a  greater  or  less  quantity 
of  goods  than  was  contained  in  his  own  store,  which 
was  furnished  with  similar  goods,  and  of  which  an 
inventory  had  been  taken. 

Where  an  action  on  a  policy  of  insurance  was  de- 
fended on  the  ground  that  the  plaintiff  had  been 
guilty  of  false  swearing  in  his  affidavit  forming  a 
part  of  the  preliminary  proofs  ;  held,  that  such  affi- 
davit, though  given  in  evidence  by  the  defendant 
for  the  purpose  of  enabling  him  to  contradict  it, 
was  not  evidence  for  the  plaintiff  of  a  fact  stated 
in  it. 

Citations— Stark.  Ev.,  pt.  2,  p.  134,  sec.  22 ;  p.  145, 
sec.  28;  13  Wend.,  81;  5  Hill,  309. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Hugh  B.  Howard  brought  assump- 
sit  in  the  court  below  against  the  City  Fire  In- 
surance Company  on  a  policy  of  insurance 
5O3*]  against  *loss  by  fire.  Non  assumpsit 
having  been  pleaded,  the  cause  was  tried  in 
the  court  below  in  May,  1843.  The  policy, 
which  was  given  in  evidence,  bore  date  April 
17, 1841 ;  and  by  it  the  defendants  insured  the 
plaintiff  to  the  amount  of  $9,850,  on  merchan- 
dise, and  $150  on  store  furniture  in  his  store, 
No.  146  Pearl  St.,  for  six  months.  The  9th 
section  of  the  "conditions"  annexed  to  the 
policy,  and  which  were  referred  to  therein, 
provided  that  in  case  of  a  loss,  the  insured 
should  forthwith  give  notice  thereof  in  writ- 
ing to  the  Company,  and  should  as  soon  after 
as  possible  deliver  a  particular  account  of  the 
loss,  and  should  accompany  the  same  "with 
their  oath  or  affirmation  declaring  the  said  ac- 
count to  be  just  and  true;  showing  also  wheth- 
er any  and  what  other  insurances  have  been 
made  on  the  same  property,  and  what  was  the 
whole  value  of  the  subject  insured, "etc.,  with 
certain  other  particulars ;  and  also  that  the  in- 
sured should  produce  a  certificate  of  a  magis- 
trate or  notary  public,  stating  that  he  had  ex- 
amined the  circumstances  and  was  acquainted 
with  the  character  of  the  claimant,  and  be- 
lieved the  loss  occurred  by  misfortune  and  not 
by  fraud.  Until  these  papers  were  produced 
the  loss  was  not  to  be  payable.  The  section 
closed  with  this  sentence  :  "  All  fraud  or  false 


NOTE.— Witnesses— Cross-examination  of,  as  to  col- 
lateralfatts. 

A  witness  cannot  be  cross-examined  as  to  any  fact, 
which  is  collateral  and  irrelevant  to  the  issue,mere- 
ly  for  the  purpose  of  afterwards  contradicting  him. 
His  answers  to  questions  concerning  such  facts  are 
conclusive.  See  Harris  v.  Wilson,  7  Wend.,  57,  note. 
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swearing  shall  cause  a  forfeiture  of  all  claims 
on  the  insurers,  and  shall  be  a  full  bar  to  all 
remedies  against  the  insurers  on  this  policy." 

It  was  proved  that  the  store  and  its  contents 
were  destroyed  by  fire,  in  the  night  between 
May  7  and  8,  1841.  Notice  was  immediately 
given  to  the  defendants,  and  on  the  8th  of  May 
the  preliminary  proofs  were  delivered.  These 
consisted,  among  other  things,  of  a  written 
statement  of  the  plaintiff,  setting  forth  the  sev- 
eral matters  required  to  be  stated  by  the  pro- 
vision in  the  conditions  before  referred  to;  in 
which  he  declared  that  "The  true  and  actual 
value,  and  the  actual  cash  value  of  all  the  said 
insured  merchandise,  at  the  time  of  said  fire 
and  loss,  was  the  sum  of  $45,000,  and  some 
further  amount  which  it  is  impossible  to  state 
with  accuracy,  but  believes  to  be  seven  or  eight 
hundred  dollars."  The  statement  proceeds  to 
give  an  account  in  detail  of  the  manner  in  which 
the  plaintiff  *arrived  at  this  estimate  of  [*5O4 
the  value  of  his  goods,  nearly  all  his  books  of 
account  having  been  burned  in  the  store;  and 
gives  schedules  containing  an  account  of  stock 
which  had  been  preserved.  It  sets  forth  that 
the  plaintiff  had  three  other  policies  covering 
the  same  merchandise;  the  aggregate  amount 
insured,  including  the  defendants'  policy,  be- 
ing $40,000.  This  statement  was  verified  by 
the  oath  of  the  plaintiff.  Annexed  to  it  there 
was  an  affidavit  of  Jacob  A.  Howard,  the 
plaintiff's  brother,  who  was  a  clerk  in  the  store, 
corroborating  the  material  statements  of  the 
plaintiff,  and  adding  the  declaration  of  his  be- 
lief that  the  said  plaintiff's  statement  was  true. 
The  plaintiff  having  made  out  a  prima  facie 
case,  rested. 

The  defense  was,  that  the  plaintiff  had  over- 
estimated the  quantity  and  value  of  the  mer- 
chandise insured,  and  had  been  guilty  of  false 
swearing  in  his  statement  on  that  subject  in 
the  preliminary  proofs,  with  intent  to  defraud 
the  insurers;  and  the  defendants  gave  evidence 
tending  to  show  that  the  stock  of  goods  at  the 
time  of  the  fire  did  not  exceed  $15,000  in  value. 
"In  answer  to  this  evidence,  the  plaintiff  called 
Jacob  A.  Howard,  who  was  examined  at  great 
length  touching  the  amount  of  merchandise 
and  the  circumstances  of  the  fire;  the  tendency 
of  his  testimony  being  to  corroborate  the  state- 
ments in  the  preliminary  proofs.  It  appeared 
that  he  had  the  principal  management  of  the 
business  of  the  store,  for  his  brother  the  plaint- 
iff, who  was  but  little  acquainted  with  busi- 
ness; that  the  plaintiff  was  a  young  man,  and 
unmarried,  and  came  to  the  City  of  N.  Y.  at 
the  witness'  suggestion,  and  commenced  busi- 
ness in  August,  1889,  having  previously  lived 
with  his  father  in  Dutchess  Co.;  that  he  brought 
with  him  $400,  which  was  all  the  capital  he 
had,  but  that  he  expected  soon  to  receive  about 
$8,000  from  his  father;  that  the  witness  had 
formerly  been  in  business  in  N.  Y. ,  and  had 
failed,  and  was  largely  indebted.  The  witness 
said  he  made  the  principal  part  of  the  purchases 
of  goods  for  the  plaintiff.  The  defendants' 
counsel  asked  the  witness  this  question:  "Did 
you,  in  making  purchases  for  the  plaintiff, 
represent  *that  he  had  a  capital  of  [*5O5 
$10.000?"  The  plaintiff's  counsel  objected  to 
the  question,  but  the  court  overruled  the  ob- 
jection and  suffered  it  to  be  put.  The  witness 
admitted  that  he  had  so  stated  to  several  persons. 
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In  the  course  of  the  examination  as  to  the 
quantity  and  value  of  the  merchandise,  the 
witnesses  had  spoken  of  the  amount  of  goods 
in  the  store  in  December,  1840,  as  well  as  at 
the  time  of  the  fire,  and  had  mentioned  the  ad- 
ditions made  to  the  stock  after  the  date  men- 
tioned. Among  others,  Eli  West  was  examined 
on  the  part  of  the  defendants.  He  was  a  clerk 
in  the  store  of  Richards  &  Co.,  merchants  in 
the  same  line  of  business,  which  adjoined  the 
plaintiff's  and  was  burned  with  it.  He  proved 
that  the  two  stores  were  of  nearly  the  same  di- 
mensions. The  defendants  then  proposed  to 
show  by  him  the  amount  of  goods  in  the  store 
of  Richards  &  Co.  in  December,  1840,  by  the 
inventory  then  taken,  and  the  relative  amount 
of  goods  in  each  store,  according  to  the  appear- 
ance of  the  two  stores  of  goods  as  observed  by 
the  witness,  who  had  often  been  in  the  plaint- 
iff's store,  with  a  view  to  prove  that  the  plaint- 
iff's store  then  contained  a  smaller  amount  of 
merchandise  than  had  been  represented  by  his 
witnesses.  The  plaintiff's  counsel  objected  to 
the  evidence,  but  the  court  overruled  the  ob- 
jection, and  the  witness  gave  testimony  on  the 
subject  tending  to  diminish  the  amount  in  the 
plaintiff's  store  from  that  stated  by  the  plaint- 
iff's witnesses.  He  said,  among  other  things, 
that  so  many  goods  as  were  said  to  be  in  the 
store,  could  not  be  put  into  it.  It  would  fill 
it  up. 

In  making  out  his  case  the  plaintiff  had  not 
produced  the  preliminary  proofs,  but  gave  gen- 
eral evidence  that  they  had  been  furnished. 
The  defendants'  counsel  gave  them  in  evidence 
with  a  sole  view,  as  stated,  of  laying  a  founda- 
tion to  prove  them  untrue,  and  not  as  general 
evidence  in  the  cause.  The  plaintiff's  counsel 
at  the  same  time  insisted  that  if  they  were  read 
at  all  they  must  be  deemed  evidence  for  the 
plaintiff  as  well  as  for  the  defendant. 

After  the  evidence  was  closed  the  plaintiff's 
counsel  desired  the  court  to  instruct  the  jury 
5O6*]  that  the  affidavit  of  the  plaintiff  'form- 
ing part  of  the  preliminary  proofs,  was  evi- 
dence of  the  facts  contained  in  it,  to  be  weighed 
and  considered  by  the  jury.  The  court  refused 
to  give  that  instruction,  but  in  the  course  of 
its  charge  advised  them  that  the  affidavit  was 
not  evidence  of  anything  except  of  the  fact 
that  such  an  affidavit  had  been  made  in  per- 
formance of  the  condition  in  the  contract  re- 
quiring the  plaintiff  to  furnish  preliminary 
proofs.  The  plaintiff  excepted.  Verdict  and 
judgment  for  defendants. 

Mr.  C.  O'Conor,  for  plaintiff  in  error.  The 
court  below  erred  in  permitting  the  witness 
Howard  to  be  examined  as  to  a  distinct  and  in- 
dependent Act  of  Fraud.  Jackson  v.  Osborn, 
2  Wend..  555,  558. 

2.  The  evidence  of  West  as  to  the  compari- 
son between  the  goods  in  the  two  stores  was 
improper.  Phcemx  F.  Ins.  Co.  v.  Philip,  13 
Wend.,  81. 

8.  The  plaintiff's  affidavit  having  been  read 
by  the  defendants,  was  evidence  in  the  cause, 
and  the  jury  should  have  been  instructed  to 
weigh  and  consider  it  with  the  other  evidence. 
Jackson  v.  Ball,  2  Moody  &  Rob.,  152;  The  U. 
8.  v.  Wood,  14  Pet.,  438,  459;  Alden  v.Dewey, 

I  Story,  340;  1  Stark.  Ev.,  49,  n.  1;  Id.,  293; 

II  Johns.,  246,  260;  3 Hill,  146;  3  Johns.,  427; 
9  Id.,  141;  Wld.,  38,  365;  11  Id.,  161. 
DENIO  4 


Mr.  J.  P.  Hall,  for  defendants  in  error, 
cited,  to  the  last  point  Madison  Co.  Sank  v. 
Gould,  5  Hill,  309. 

By  tlie  Court,  Jewett,  J.  It  is  a  familiar 
rule  that  the  credit  of  a  witness  may  be  im- 
peached, either  by  a  cross-examination,  by 
general  evidence  affecting  his  character,  or  by 
proof  that  he  has  before  done  or  said  that 
which  is  inconsistent  with  his  testimony  on  the 
trial.  The  fact  inquired  of  by  the  question 
objected  to,  in  the  case  of  the  witness  Howard, 
was  not  in  the  least  connected  with  the  sub- 
ject of  the  inquiry  in  the  suit.  It  was  purely 
collateral.  Whatever,  therefore,  the  answer 
of  the  witness  might  have  been,  it  would  have 
been  conclusive.  No  *evidence  would  [*5O7 
have  been  admissible  to  contradict  it.  But, 
for  the  purpose  of  affecting  the  credit  of  the 
witness,  I  think  the  question  was  proper,  and 
that  the  objection  was  rightly  overruled. 
Stark.  Ev.,  pp.  2,  134,  sec.  22,  p.  145,  sec.  28. 

The  value  of  the  plaintiff's  stock  of  goods  at 
the  time  of  the  fire  was  a  question  directly  in 
issue ;  and  to  ascertain  that,  the  amount  of  his 
stock  at  different  and  given  periods,  and  the 
purchases  and  sales  made  by  him  during  those 
periods  had  been  inquired  about  and  evidence 
had  been  given  upon  that  subject.  The  witness 
Howard  had  testified  that  the  value  of  the 
plaintiff's  goods  at  the  time  of  the  fire  was  up- 
wards of  $45,000,  and  had  given  evidence  as 
to  the  amount  and  value  at  previous  periods. 
Other  witnesses  having  greater  or  less  means 
of  knowledge  on  the  subject, testified  upon  the 
question.  In  this  state  of  the  case,  the  defend- 
ants, in  order  to  show  facts  from  which  the 
jury  would  be  justified  in  the  conclusion  that 
the  quantity  and  value  had  been  greatly  over- 
estimated by  the  plaintiff's  witnesses,  called 
the  witness  West.  His  evidence  was  not  direct 
and  positive,  as  to  the  fact  in  question;  yet  the 
facts  and  circumstances  stated  by  him  were 
such,  that  if  the  jury  gave  credit  to  their  truth, 
a  reasonable  presumption  or  inference  might 
well  be  founded  upon  them,  that  the  quantity 
and  value  of  the  merchandise  destroyed  by  the 
fire  was  much  less  than  the  evidence  before 
given,  tended  to  establish  ;  and  in  my  judg- 
ment, the  evidence  was  competent  and  relevant 
for  the  consideration  of  the  jury.  It  was  not 
of  the  character  of  the  evidence  offered  and  re- 
jected in  Phcenfa  Fire  Ins.  Co.  v.  Philip,  13 
Wend.,  81.  There  the  action  was  upon  a  policy 
of  insurance  on  the  stock  of  merchandise  and 
materials  of  the  plaintiff,  a  hair-worker.  The 
amount  insured  was  $12,000.  The  property  was 
destroyed  by  fire,  and  the  plaintiff  claimed 
$11,099.56,  and  gave  evidence  tending  to  show 
that  to  be  the  amount  of  his  loss.  The  defend- 
ant, to  show  that  the  value  of  the  merchandise 
was  overestimated,  proposed  to  prove  the 
amount  of  stock  of  the  largest  dealer  in  hair 
in  the  city.  It  was  there  held,  and  rightly,  too, 
as  I  think, that  the  evidence  offered  was  too  loose 
and  unsatisfactory.  It  was  the  *mere  [*5O8 
opinion  of  the  witness,  that  other  dealers  in 
the  same  articles  had  much  less  stock  than  the 
plaintiff  claimed  to  have  had.  But  I  do  not  see 
that  the  principle  decided  in  that  case  has  any 
application  to  the  question  raised  in  this. 

The  plaintiff  on  the  trial  proved  that  he  had 
furnished  to  the  defendants  preliminary  proofs 
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required  by  the  conditions  of  the  policy  of  in- 
surance, and  an  affidavit  made  by  the  plaintiff, 
with  schedules  annexed  containing  a  particu- 
lar account  of  his  loss  and  damage  in  conse- 
quence of  the  fire.  The  defendants  read  to  the 
jury  such  preliminary  proofs,  for  the  purpose 
of  showing  from  the  evidence  in  the  case,  that 
the  plaintiff  had  forfeited  all  claim  on  the  de- 
fendants by  reason  of  some  fraud(  or  false 
swearing  contained  in  the  plaintiff's  prelim- 
inary proofs,  pursuant  to  the  last  clause  of  said 
9th  section  of  the  conditions.  The  charge 
upon  the  effect  of  that  evidence,  which  was  ex- 
cepted  to,  presents  the  only  remaining  ques- 
tion made  by  the  bill  of  exceptions.  The  prin- 
ciple decided  in  the  case  of  Madison  Co.  Bank 
v.  Gould,  5  Hill,  309, 1  think  is  applicable,  and 
must  control  this  case.  The  preliminary  proofs 
were  furnished,  to  comply  with  a  condition  of 
the  policy  upon  which  his  claim  to  the  insur- 
ance depended.  Unless  that  condition  was 
shown,  prima  facie,  to  have  been  performed, 
the  plaintiff  would  have  failed  to  make  out  a 
presumptive  right  to  recover.  Having  given 
that  proof,  the  defendants  had  the  right  to 
show,  if  they  could,  that  the  plaintiff  had  been 
guilty  of  "  fraud  or  false  swearing  "  in  those 
papers,  and  if  shown,  it  would,  according  to 
the  condition,  bar  the  plaintiff  of  all  remedy 
against  the  defendants  on  the  policy.  To  do 
that,  it  became  necessary  to  read  to  the  jury 
the  affidavit  of  the  plaintiff,  in  order  to  apply 
the  contradictory  evidence  given.  With  that 
view  of  the  question,  the  court  below  held  that 
it  was  proper  for  the  defendants  to  read  the 
affidavit,  and  that  it  was  not  to  be  regarded  by 
the  jury  as  evidence  in  favor  of  the  plaintiff  of 
the  facts  asserted  therein.  In  this  I  think  the 
court  correctly  decided.  After  the  defendants 
gave  evidence  tending  to  impeach  the  facts 
contained  in  the  affidavit,  the  plaintiff  had  no 
5O9*J  right  to  the  benefit  *of  the  affidavit,  as 
rebutting  evidence  of  the  facts  thereby  assert- 
ed, on  the  question  of  the  falsity  of  the  mat- 
ters represented  by  it,  or  of  the  fraud  imputed. 
The  judgment  must  be  affirmed. 
Judgment  affirmed. 

Reviewed-68  Mo.,  138. 

Cited  in-24  N.  Y.,  299 ;  27  N.  Y.,  588 ;  32  N.  Y.,  137 ; 
42  N.  Y.,  267 ;  63  N.  Y..  176  ;  13  Am.  Rep.,  500 :  62  N. 
Y.,  517 ;  2  Keyes,  547 ;  3  Keyes,  228 ;  3  Abb.  A  pp.  Dec., 
51 ;  1  Park.,  392 ;  4  Park.,  181 ;  6  Rob.,  320 ;  2  Daly,  93 : 
35  Md.,  103 :  6  Am.  Rep.,  366 ;  3  N.  W.  Rep.,  791 :  8  N. 
W.  Rep..  451. 


HAMER  «.  McFARLIN. 

In  slander,  the  defendant  is  entitled  to  give  in 
evidence  the  general  bad  character  of  the  plaintiff 
in  mitigation  of  damages  under  the  plea  of  not 
guilty,  though  he  has  also  pleaded  a  justification  of 
the  truth  of  the  words,  and  has  given  evidence  in 
support  of  that  plea. 

Citations— 1  Johns.,  46 ;  Anth.  JV.  P.,  185 ;  2  Cow.. 
811 :  2  Wend.,  352 :  7  Cow.,  613 ;  4  Wend.,  113 ;  4  Anne, 
ch.  16 ;  2  Johns.,  434 ;  5  Taunt.,  228  ;  Willes,  380 ;  1  T. 
R..  125;  5  Serg.  &  R..  411;  2  N.  H.,  89;  Gould,  PL, 
432 ;  5  Carr.  &  P.,  247 :  1  Pick.,  1 ;  1  Dev.,  280 ;  2  Hill, 
194 ;  5  Hill,  393 ;  6  Mass.,  514. 

OLANDER,  tried  at  the  Monroe  Circuit  in 
O  October,  1844,  before  Dayton,  C.  Judge. 
The  declaration  alleged  that  the  defendant  had 


NOTE.— Slander— Mitigation  of  damages.  For  a  full 
discussion,  see  Oilman  v.  Lowell,  8  Wend.,  573,  note. 
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charged  the  plaintiff  with  being  a  thief  and  with 
having  stolen  money.  Pleas:  1.  Not  guilty; 
2.  That  the  defendant,  on  a  day  and  at  a  place 
named,  feloniously  stole,  took  and  carried 
away  certain  bank-notes  and  money,  which 
were  specified,  being  the  property  of  the  de- 
fendant. 

On  the  trial  the  plaintiff  proved  the  words 
as  laid,  and  the  defendant  gave  evidence  in 
support  of  his  plea  of  justification.  The  defend- 
ant then  offered  to  prove  the  general  bad  char- 
acter of  the  plaintiff  in  mitigation  of  damages. 
The  plaintiff's  counsel  objected,  insisting  that 
the  defendant  was  precluded  from  giving  such 
evidence  by  putting  in  a  plea  of  justification 
and  attempting  to  support  it  by  proof.  The 
judge  sustained  the  objection,  a"nd  the  defend- 
ant excepted.  Verdict  for  the  plaintiff,  dam- 
ages $200. 

The  defendant,  moves  for  a  new  trial  on  a 
bill  of  exceptions. 

Mr.  J.  W.  Gilbert,  for  defendant. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Jewett,  J.  It  is  not  now  ques- 
tioned but  that  a  defendant  in  an  action  for 
slander,  under  the  plea  of  not  guilty,  may  give 
^evidence  of  the  general  bad  character  [*5 1O 
of  the  plaintiff  before  and  at  the  time  of  utter- 
ing the  slander,  in  mitigation  of  damages.  That 
principle,  so  much  discussed  at  an  early  day, 
and  for  a  time  left  unsettled,  has  since  been  so 
well  established  by  authority  as  not  now  to  be 
open  for  discussion.  Foot  v.  Tracy,  1  Johns.. 
46;  Springstein  v.  Field,  Anth.,  185;  Paddock 
v.  Salisbury,  2  Cow.,  811;  Douglass  v.  Toutey, 
2  Wend.,  352;  Root  v.  King,  7  Cow.,  613;  S.  C. 
in  error,  4  Wend.,  113. 

The  present  question  is,  whether  such  evi- 
dence is  admissible  where  the  defendant,  in 
addition  to  not  guilty,  has  put  in  a  plea  of  jus- 
tification, and  given  evidence  to  support  it. 
The  statute  permits  a  defendant  to  "  plead  as 
many  several  matters,  as  he  shall  think  neces- 
sary for  his  defense;  subject  to  the  power  of 
the  court  to  compel  him  to  elect  by  which  plea 
he  will  abide,  in  cases  where  he  may  plead  in- 
consistent pleas."  2  R.  S.,  352,  sec.  9.  With 
certain  exceptions  not  necessary  now  to  men- 
tion, the  defendant  may  plead  as  many  pleas 
as  he  may  think  material  to  his  defense, though 
they  may  appear  at  first  view  to  be  contradict- 
ory or  inconsistent,  subject  to  the  power  of 
the  court  to  compel  an  election.  Thus,  with 
non  assumpsit  he  may  plead  the  Statute  of  Lim- 
itations, or  a  discharge  under  an  Insolvent  Act, 
or  ne  unques  executor,  or  plene  administravit ; 
or  with  non  estfactum  a  discharge  in  bankrupt- 
cy ;  and  in  trespass,  with  not  guilty,  libetvm. 
tenementum,  or  a  justification.  So  he  may 
plead  non  assumpsit  and  infancy.  The  defend- 
ant in  this  case, by  his  second  plea,  it  is  true.con- 
fesses  that  he  spoke  the  words  as  charged  in  the 
declaration, and  he  justifies  himself  by  alleging 
that  they  were  true.  If  this  plea  stood  alone,  the 
controversy  would  be  narrowed  down,  by  the 
admission  of  the  words,  to  a  single  question  : 
whether  they  were  true,  the  affirmative  of 
which  would  rest  with  the  defendant.  But 
here  there  is  also  the  general  issue  on  the  rec- 
ord, by  which  another  distinct  defense  in  bar 
is  interposed;  and  until  the  plaintiff, who  holds 
the  affirmative,  has  sustained  that  issue  by 
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proof,  independent  of  any  supposed  admission 
in  the  other  plea,  no  cause  of  action  is  estab- 
lished. 

511*]  *It  has,  so  far  as  I  am  aware,  with 
the  exception  of  the  cases  in  Massachusetts 
which  will  be  afterwards  noticed,  been  uni- 
formly held,  that  several  pleas,  put  in  under 
the  provisions  of  the  Statute 4  Anne,  ch.  16,  of 
which  ours  is  in  substance  a  copy,  are  to  be  re- 
garded as  distinct  and  independent ;  and  that 
each  issue  must  be  proved  as  if  it  stood  alone. 
The  plaintiff,  in  an  action  for  slander,  must 
consequently  prove  the  speaking  of  the  words 
when  there  is  the  plea  not  guilty,  though  a 
plea  of  justification  be  also  interposed,  which 
assumes  that  the  words  were  spoken  and  sets 
up  their  truth  as  a  defense.  It  is  a  well  set- 
tled rule  that  each  plea  must  contain  matter 
sufficient,  in  law,  to  bar  the  plaintiff's  action, 
and  cannot  be  made  to  depend  upon  facts 
stated  in  other  pleas.  Currie  v.  Henry,  2 
Johns.,  434.  (And  see,  also,  Auburn  &  Owasco 
Canal  Co.  v.  Leitch,  ante,  p.  65.)  Nor  can  the 
plaintiff  avail  himself  of  an  admission  in  one 
of  several  pleas  of  the  defendant,  as  evidence 
of  a  fact  denied  in  another.  Each  plea  and  the 
issue  joined  upon  it,  is  distinct  in  itself,  and 
has  no  relation  to  any  other.  Harington  v. 
Macmorris,  5  Taunt. ,  228.  Each  plea  is  treated 
and  operates  as  if  it  were  pleaded  alone;  one  of 
them  cannot  be  taken  in,  to  help  or  destroy 
another.  A  defendant  is  entitled  to  every  mat- 
ter of  defense  which  each  of  his  pleas  covers, 
independently  of  any  other  ;  and  the  plaintiff 
is  bound  to  meet  and  sustain  the  several  is- 
sues made  bv  the  several  pleas,  on  his  part. 
Grills  v.  Mannell,  Wtlles,  380;  Kirk  v.  Nowill, 
1  T.  R.,  125;  Rogers  v.  Olds,  5  Serg.  &  R.,  411; 
Cilley  v.  Jenness,  2  N.  H.,  89;  Gould,  PL,  432; 
Montgomery  v.  Richardson,  5  Carr.  &  P.,  247. 
The  supreme  judicial  court  of  Massachusetts 
has  departed  from  this  rule.  In  Jackson  v. 
Stetson,  15  Mass.,  48,  it  was  decided  that  if  the 
defendant  in  an  action  for  slander  pleaded  the 
general  issue,  and  also  a  justification  that  the 
words  were  true,  the  special  plea  may  on  the 
trial,  be  relied  on  by  the  plaintiff,  as  proof 
that  the  words  were  spoken,  and  that  he  need 
not  offer  any  other  proof  of  the  speaking.  This 
case  has  been  followed  in  the  same  court  by 
Alderman  v.  French.  1  Pick.,  1.  The  doctrine 
512*]  has  been  *uniformly  repudiated.  Bui 
ler,  J.  in  Kirk  v.  Nowill,  just  referred  to,  in 
answer  to  an  argument  in  favor  of  the  princi- 
ple, said  :  "There  never  was  such  an  idea  be- 
fore, that  one  plea  might  be  supported  by  what 
was  contained  in  another.  Each  plea  must 
stand  or  fall  by  itself;  they  are  as  unconnected 
as  if  they  were  on  separate  records."  Wood- 
bury,  J.,  in  Cilley  v.  Jenness,  supra,  remarked 
in  regard  to  the  decision  in  Jackson  v.  Stetson, 
that  it  was  "contrary  to  immemorial  practice 
as  well  as  authority."  In  Whitakerv.  Freeman, 
1  Dev.,  280.  Taylor,  C.  J.,  said,  in  speak- 
ing of  the  same  decision  :  "I  believe  it  stands 
alone,  and  that  no  similar  decision  has  been 
made  in  any  State  of  the  Union.  It  constitutes 
no  inconsiderable  deduction  from  the  author- 
ity of  the  decision,  that  there  is  reason  for  the 
opinion  that  it  was  disapproved  generally  by 
the  bar.  It  would  be  entirely  inconsistent  with 
the  spirit  and  object  of  the  Act,  to  permit 
forms  of  pleading,  devised  at  a  time  when 
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judicial  proceedings  were  regulated  on  a  prin- 
ciple which  it  was  intended  to  change,  to  ren- 
der one  of  the  defenses  which  it  authorizes 
an  absolute  nullity.  In  England  this  has  nev- 
er been  attempted."  I  entirely  agree  with 
what  is  said,  on  this  subject,  by  Judge  Gould, 
in  his  treatise  on  Pleading  :  "  That  if  the  de- 
fendant plead,  first  the  general  issue,  and  then 
pleads  specially,  matter  in  avoidance,  which 
impliedly  confesses  the  declaration  (as  if  he 
pleads  non  est  factum  and  adds  a  special  plea 
of  usury,  duress,  infancy,  payment,  etc.,  or 
plead  all  these  in  successive  special  pleas,  or 
plead  first  not  guilty,  and  then  special  matter 
of  justification  or  discharge),  .the  matter  of 
avoidance  thus  pleaded,  though  inconsistent 
with  the  general  issue,  does  not  supersede  the 
necessity  of  the  plaintiff's  proving  his  declara- 
tion. For  a  contrary  rule  would  defeat  the 
very  object  of  the  statute ;  which  manifestly 
is,  to  enable  the  defendant,  not  only  to  plead, 
but  on  the  trial  to  rely  upon  as  many  different 
defenses  as  he  may  choose  to  put  on  the  rec- 
ord. But  if  a  plea  in  avoidance  were  held  to- 
destroy  the  effect  of  the  general  issue,  it  is 
manifest  that  the  statute  allowing  the  defend- 
ant to  plead  both  pleas  would  be  altogether 
nugatory.  And  the  effect  would  plainly  be 
the  same,  if  one  of  two  inconsistent  pleas  in 
*avoidance,  as  payment,  and  accord  [*51S 
and  satisfaction,  both  pleaded  to  the  whole  de- 
mand, were  held  to  disprove  the  other.  In- 
deed it  appears  clear,  that  the  benefit  or  priv- 
ilege intended  to  be  conferred  on  the  defend- 
ant, by  this  statute,  must  be  lost  to  him,  un- 
less his  several  pleas  are  treated  and  allowed  to 
operate  as  entirely  independent  of  each  other." 
Gould,  PI.,  432. 

It  is  obvious  that  if  several  pleas  are  allowed 
to  operate  independently  of  each  other  and  as. 
if  each  were  pleaded  alone,  the  defendant 
could  not  rightfully  or  legally  have  been  de- 
prived of  giving  such  evidence  under  the  gen- 
eral issue  as  was  offered  and  rejected  on  the 
trial.  The  general  bad  character  of  a  plaint- 
iff in  an  action  for  slander  or  libel,  furnishes 
only  a  partial  defense  to  the  action;  affecting, 
not  the  right  to  recover,  but  the  amount  of 
damages.  This  defense  ca/inot  .be  pleaded, 
because  every  plea  in  bar  must  contain  a  full 
answer  to  the  declaration  or  count  to  which  it 
is  pleaded.  Most  partial  defenses  may  there- 
fore be  given  in  evidence  under  the  general 
issue.  Wilmarth  v.  Babcock,  2  Hill,  194;  Boyd 
v.  Weeks,  5  Id.,  393. 

Assuming  that  the  evidence  which  was  re- 
jected in  this  case,  would  have  been  proper 
if  only  not  guilty  had  been  pleaded,  I  am  en- 
tirely unable  to  discover  any  principle  which 
excludes  it  when  any  other  plea  in  bar  has  been 
put  in  with  it,  even  though  an  attempt  be 
made  to  sustain  such  other  plea  by  proof.  One 
ground  of  the  argument  opposed  to  this  view 
is,  that  the  evidence,  although  it  would  fail  to 
sustain  the  justification,  would  have  an  im- 
proper influence  with  the  jury.  It  assumes 
that  the  jury  could  not  discriminate  between 
the  proof  offered  to  sustain  the  justification 
and  that  which  relates  to  the  damages  merely; 
but  I  think  the  evil  apprehended  is  more  im- 
aginary than  real.  In  my  opinion  there  is  very 
little  danger  to  be  feared  in  submitting  such 
evidence  to  the  jury,  with  proper  instructions 
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from  the  court.  But  if  this  were  otherwise,  it 
would  not  furnish  a  reason  for  repudiating  a 
well  established  principle. 

It  is  argued  that  the  cases  have  settled  that 
evidence  of  the  plaintiff's  bad  character  can 
only  be  received  where  no  plea  of  justification 
has  been  put  in,  or  where,  if  such  a  plea  has 
been  interposed,  no  evidence  has  been  given 
514*]  in  its  support;  and  the  *cases  of  Pad- 
dock v.  Salisbury,  2  Cow.,  811  ;  Douglass  v. 
Tousey,  2  Wend.,  352,  and  Wolcott  v.  Hall,  6 
Mass.,  514,  are  referred  to  as  maintaining  the 
distinction.  In  the  first  case,  the  plea  was  the 
general  issue  merely,  and  this  question  could 
not  arise ;  and  as  I  understand  the  case,  no 
such  question  was  made,  discussed  or  consid- 
ered in  it.  The  judge,  it  is  true,  does  remark 
that  the  ' '  plea  was  the  general  issue  merely, 
without  any  attempt  to  justify."  "  In  such 
cases,"  he  adds  "it  is  admissible  for  the  de- 
fendant to  prove  many  circumstances  in  miti- 
gation of  damages,  and  among  others,  the  bad 
character  of  the  plaintiff."  I  take  this  case  as 
only  an  authority  for  the  admission  of  evidence 
of  the  plaintiff's  character,  under  the  plea  of 
not  guilty.  It  could  go  no  further. 

In  Douglass  v.  Tousey,  the  plea  is  not  stated. 
I  infer,  however,  that  it  was  not  guilty,  from 
an  expression  of  the  judge  that  the  defendant 
"has  not  justified."  The  principle  decided  in 
that  case,  therefore,  is  precisely  the  same,  with 
that  adjudged  in  Paddock  v.  Salisbury. 

In  Wolcott  v.  Hall,  the  only  plea  was  a  justi- 
fication of  the  truth  of  the  words  spoken, upon 
which  issue  was  joined.  On  the  trial,  the  de- 
fendant offered  to  prove,  in  mitigation  of  dam- 
ages, that  before  the  speaking  of  the  words  it 
had  been  reported  in  the  neighborhood  of  the 
parties  that  the  plaintiff  was  guilty  of  the  crime 
which  the  words  imputed  to  him.  This  evi- 
dence was  rejected  on  the  trial,  and  the  ruling 
was  sustained  by  the  court.  Parsons,  Ch.  J., 
seemed  to  place  his  judgment  upon  the  ground 
that  under  the  plea  the  plaintiff  could  have  had 
no  notice  to  meet  that  evidence.  "  Evidence 
as  to  the  general  character  of  the  plaintiff,"  he 
said,  "he  may  at  all  times  encounter,  if  un- 
true; and  if  his  character  be  generally  bad,  in- 
dependent of  the^  slander  of  which  he  com- 
plains, the  jury  may  consider  it.  Evidence  of 
the  plaintiff's  general  character  was  not  of- 
fered, but  an  attempt  only  to  blast  his  reputa- 
tation  by  particular  reports,  which  he  might 
not  have  it  in  his  power  to  silence,  but  by  com- 
mencing this  prosecution."  With  us,  where 
the  only  plea  is  a  justification  of  the  truth  of 
the  words,  evidence  of  the  bad  character  of 
515*]  the  plaintiff  would  not  *be  admissible. 
Such  evidence  could  only  be  received  under 
the  general  issue.  The  judge  erred  in  exclud- 
ing the  evidence,  and  there  should  be  a  new 
trial. 

New  trial  granted. 

Cited  in— 8  Kan.,  671. 
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Witnesses — Competency  of— Interest— Replevin. 

A  witness  will  not  be  excluded  on  the  ground  of 
interest,  unless  it  appear  that  he  is  certainly  inter- 
ested in  the  event  or  the  suit. 
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Therefore,  in  replevin  brought  by  the  trustees 
under  an  assignment  for  the  payment  of  the  debts 
of  the  assignor,  against  one  who  had  taken  a  part  of 
the  assigned  property,  a  preferred  creditor  is  a  com- 
petent witness  for  the  plaintiffs,  unless  it  be  shown 
that  his  debt  cannot  be  paid  except  the  plaintiffs  re- 
tain the  property  for  which  the  suit  is  brought. 

Citations— »  Ad.  &  Ell.,314 ;  5  B.&  Adol.,  368 ;  3  Serg 
&  R.,  423 ;  14  Serg.  &  R.,  178 ;  6  Esp.,  34 ;  Ryan  &  M ' 
31 :  1  Camp.,  381 ;  4  Den.,  85 ;  6  Hill,  556  ;  5  Conn.,  258 
6  Conn.,  106. 

"DEPLEVIN,  tried  at  the  Washington  Ch- 
it cuit  in  October,  1844,  before  Willard,  C. 
Judge.  August  4,  1842,  Levi  Smith,  being,  as 
he  stated  in  the  assignment,  in  embarrassed 
circumstances,  and  unable  to  pay  his  debts, 
assigned  all  his  property,  real  and  personal,  to 
the  plaintiffs,  in  trust  for  the  payment  of  his 
creditors,  who  were,  by  the  assignment,  di- 
vided into  six  classes,  and  were  to  be  paid  in 
the  order  of  classification.  On  the  19th  day 
of  the  same  month  the  defendant  obtained  a 
judgment  against  Smith  upon  three  promis- 
sory notes, issued  an  execution,  and  caused  it  to 
be  levied  upon  some  young  cattle,  which  were 
a  part  of  the  assigned  property.  The  plaintiffs 
thereupon  brought  this  action  of  replevin.  On 
the  trial,  the  defendant  gave  evidence  tending 
to  show  that  there  was  no  change  of  possession 
after  the  assignment;  and  he  claimed  to  hold 
the  property  by  virtue  of  the  judgment  and 
execution,  and  in  hostility  to  the  assignment. 
The  plaintiffs  called  Leonard  Blanchard  as  a 
witness,  who  was  a  preferred  creditor  in  the 
assignment  of  Smith,  for  the  purpose  of  prov- 
ing by  him  that  his  debt,  provided  for  by  the 
assignment,  was  a  just  debt,  which  Smith 
ought  to  pay.  The  defendant  objected  that  the 
*  witness  was  interested,  as  a  recovery  [*51 6 
by  the  plaintiffs  would  increase  the  fund  out 
of  which  the  witness  was  to  be  paid.  The 
judge  overruled  the  objection,  and  the  witness 
was  sworn  and  gave  evidence.  A  like  ques- 
tion was  made  in  relation  to  two  other  wit- 
nesses, and  was  decided  in  the  same  way.  The 
question  of  fraud  was  submitted  to  the  jury, 
who  found  a  verdict  for  the  plaintiffs.  The 
defendant  moves  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  S.  Stevens,  for  defendant,  cited  6  Hill, 
556,  583;  1  Phil.  Ev.,  63;  Cowen  &  H.  Notes, 
114. 

Mr.  N.  Hill,  Jr.,  for  plaintiffs,  cited  Cowen 
&  H.  Notes,  1501;  9  Adol.  &  Ell.,  314;  3  T. 
R.,  27;  9  Adol.  &  Ell.,  327;  2  Smith.  L.  C.,  49, 
50,  n.;  4  Burr.,  2254,  2255;  18  Wend.,  490, 
503,  504;  9  Id.,  293;  1  Murph.,  406;  5  Barn.  & 
Adol.,  368;  6  Esp.,34;  1  Camp.,  381;  1  Phil.  & 
Amos,  Ev.,  117-119;  Ryan&  M.,  31. 

By  the  Court,  Bronson,  Ch.  J.  The  modern 
doctrine  is,  that  objections  to  the  competency 
of  a  witness  on  the  score  of  interest  are  not  to 
be  favored;  and  it  lies  on  the  objector  to  show 
that  the  witness  has  a  direct  and  certain  inter- 
est in  the  event  of  the  suit.  That  fact  will  not 
be  presumed  from  doubtful  circumstances;  it 
must  be  proved.  Shipton  v.  Thornton,  9  Adol. 
&  Ell.,  314.  When  the  effect  of  the  testimony 
will  be  to  create,  increase,  or  prevent  the 
diminution  of  a  fund  in  which  the  witness  is 
entitled  to  participate,  and  without  which  the 
whole  or  some  part  of  his  debt  or  other  claim 
will  not  be  satisfied,  the  witness  is  interested, 
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and  cannot  be  sworn.  But  when  the  fund  al- 
ready exists,  and  will  continue  to  exist  what- 
ever may  be  the  event  of  the  suit,  a  witness 
who  is  called  to  protect  or  increase  it,  is  not 
incompetent,  unless  it  appear  that  the  fund  is 
not  sufficient  to  satisfy  all  the  claims  charged 
•upon  it.  For  example;  the  creditor  of  a  testa- 
tor or  intestate  is  a  competent  witness  for  the 
executor  or  administrator  in  an  action  affect- 
ing the  assets,  when  nothing  appears,  or  only 
517*]  doubtful  evidence  is  *given,  concern- 
ing the  sufficiency  of  the  fund  for  the  pay- 
ment of  debts.  A  deficiency  will  not  be  pre- 
sumed for  the  purpose  of  excluding  the  wit- 
ness. PauU  v.  Brown,  6  Esp..  34;  Nowett  v. 
Davie*,  5  Barn.  &  Adol.,  368;  Yousl  v.  Mar- 
tin, 3  Serg.  &  R.,  423;  Boyerv.  Kendall,  14 
Id.,  178.  And  a  paid  legatee  is  a  competent 
witness  to  increase  the  assets,  though  he  will 
be  obliged  to  refund  if  the  estate  should  after- 
wards turn  out  to  be  deficient.  Clarke  v.  Gan- 
non, Ryan  &  M.,  31.  But  when  it  appears  that 
the  estate  is  insolvent,  the  creditor  has  a  direct 
interest  in  enlarging  or  protecting  the  fund, 
and  is,  therefore,  an  incompetent  witness  for 
the  executor  or  administrator.  Craig  v.  Cun- 
dell,  1  Camp.,  381;  Flinn  v.  Chase,  ante,  p.  85. 
And  this  rule  applies  in  other  cases  where  the 
fund  is  not  sufficient  to  satisfy  all  the  charges 
upon  it.  Carpenter  v.  Creal,  6  Hill,  556;  Steb- 
binsv.  Sackett,  5  Conn.,  258.  It  was  said  in 
•Clark  v.  Hoskins,6  Conn.,  106,  that  the  witness 
was  incompetent,  although  it  appeared  that  the 
fund  was  sufficient  to  pay  his  debt,  whatever 
might  be  the  event  of  the  suit.  But  the  point 
was  not  necessarily  adjudged;  and  I  think  the 
•dictum  cannot  be  supported.  The  witness  has 
BO  interest  in  such  a  case. 

In  this  case  the  assignment  states  the  insolv- 
ency of  Smith  ;  and  it  follows,  that  the  as- 
signed property  was  not  sufficient  to  pay  all 
his  debts.  The  defendant,  by  means  of  his 
judgment  and  execution,  has  acquired  a  pref- 
erence over  all  the  other  creditors,  and  will  be 
paid  the  whole  amount  of  his  debt,  unless  he 
is  defeated  by  the  prior  assignment.  If  the  oth- 
«r  creditors  all  stood  upon  the  same  footing 
among  themselves,  they  would  have  a  direct 
interest  in  upholding  the  assignment  against 
the  defendant,  as  they  would  by  that  means 
obtain  a  larger  dividend  on  their  claims.  But 
the  creditors  who  were  admitted  as  witnesses 
belong  to  a  preferred  class,  and  whatever  may 
become  of  the  young  cattle  in  controversy,  there 
is  nothing  to  show  that  the  residue  of  the  as- 
signed property  is  not  sufficient  to  pay  all  the 
creditors  in  that  class.  For  aught  that  ap- 
pears, they  will  get  the  full  amount  of  their 
debts,  whichever  party  may  succeed  in  this  lit- 
igation; and,  consequently,  they  have  no  legal 
518*]  *interest  in  the  event  of  the  suit.  It 
is  substantially  like  the  case  of  a  creditor  of  a 
•deceased  person,  who,  as  we  have  already 
seen,  is  a  competent  witness  for  the  personal 
representative,  in  a  suit  touching  the  assets, 
unless  it  appear  that  the  estate  is  insolvent. 
We  cannot  presume  the  inadequacy  of  the 
fund  for  the  purpose  of  excluding  the  witness. 
The  fact  must  be  proved. 

If  this  were  a  suit  to  set  aside,  or  completely 
overthrow  the  assignment,  the  witnesses  would 
clearly  be  incompetent  on  the  ground  of  in- 
terest; for  if  the  assignment  should  fail,  they 
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would  not  only  lose  their  preference,  but  in 
common  with  all  the  other  creditors,  save  the 
defendant,  their  claims  would  be  postponed  to 
his.  He  would  be  fully  paid,  while  the  other 
creditors  could  only  get  the  residue  of  the  fund 
which  is  not  sufficient  to  satisfy  their  demands. 
But  this  is  not  a  suit  in  which  the  assignment 
can  be  set  aside,  or  entirely  overthrown.  The 
most  that  can  happen  is,  that  the  conveyance 
may  be  declared  void  so  far  as  relates  to  the 
judgment  and  execution  of  the  defendant.  As 
to  every  thing  else,  the  conveyance  will  re- 
main in  full  force.  It  is  evident,  therefore, 
that  the  witnesses  only  have  an  interest  in  the 
question,  and  not  in  the  event  of  the  suit;  and 
it  is  now  fully  settled,  though  the  rule  was 
formerly  the  other  way,  that  an  interest  in  the 
question  does  not  render  the  witness  incompe- 
tent. 

New  trial  denied. 

Cited  in— 11  Barb.,  105, 477. 


THE  PEOPLE 

v. 
MOORES,  Impleaded  with  MOORES. 

Infancy—  Validity  of  Contracts  of  Infant. 

Where  an  infant  is  under  a  legal  obligation  to  do 
an  act.  he  may,  in  general,  bind  himself  by  a  con- 
tract for  its  performance,  which  will  be  valid  not- 
withstanding1 his  infancy. 

Accordingly,  in  an  action  on  a  bond  executed  pur- 
suant to  the  statute  by  the  reputed  father  of  a  bas- 
tard child,  conditioned  to  indemnify  the  town  ;  held, 
that  a  plea  that  the  defendant  was  an  infant  at  the 
time  of  the  execution  of  the  obligation  waa  no  de- 
fense. 

Citations-5  Esp.,  28 ;  1  Den.,  460:  1  Str.,  168 ;  Bull 
N.  P..  155 ;  Reeve.  Dom.  Rel.,  234 ;  1  R.  S.,  642,  sec.  2 ; 
645,  sees.  14, 15 ;  6  Mass.,  80;  1  Mason,  83 ;  25  Wend., 
698 ;  4  Mass.,  376. 

DEBT  *on  a  bastardy  bond  in  the  f*519 
penalty  of  $500,  conditioned  that  the  de- 
fendant Daniel  B.  Moores,  the  father  of  the 
child,  would  indemnify  the  City  of  N.  Y., 
where  the  child  had  been  born,  and  every  oth- 
er county,  etc.,  which  might  be  put  to  any  ex- 
pense for  the  support  of  the  child,  or  of  its 
mother  during  her  confinement  and  recovery 
therefrom,  against  all  such  expenses,  Breach 
that  the  defendant  had  not  indemnified  the 
City  of  N.  Y.,  etc.,  and  the  city,  after  the 
making  of  the  bond,  had  been  obliged  to  ex- 
pend divers  large  sums  of  money  for  the  sup- 
port of  the  child,  etc.  Plea,  by  the  defendant 
Daniel  B.  Moores,  the  father  of  the  child,  that 
he  was  an  infant  within  the  age  of  twenty-one 
years  at  the  time  of  the  making  of  the  writing 
obligatory.  Replication,  setting  out  regular 
proceedings  for  the  arrest  of  the  said  Daniel 
B.  as  the  reputed  father  of  the  child,  his  ar- 
rest, an  order  of  filiation,  and  that  the  said 
Daniel  B.,with  his  father  Daniel  Moores,  there- 
upon entered  into  the  bond  in  question;  where- 
upon the  justices  discharged  the  said  Daniel  B. 
from  his  arrest  ;  concluding  with  a  verifica- 
tion. Demurrer  and  joinder. 

Mr.  J.  W.  Brown,  for  defendant. 

Mr.  D.  McMahon,  Jr.,  for  plaintiffs,  cited 
1  R.  S.,  642,  643,  sees.  2,  13,  14,  15;  4  Mass., 
376;  25  Wend.,  698:  1  Mason,  83;  6  Mass.,  78, 
80;  3  Hill,  149;  3  Wend.,  391;  5  Esp.,  131;  1 
Den.,  460. 
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By  the  Court,  Bronson,  Ch.  J.  When  an 
infant  is  under  a  legal  obligation  to  do  an  act, 
he  may  bind  himself  by  a  fair  and  reasonable 
contract  made  for  the  purpose  of  discharging 
the  obligation.  If  this  be  not  a  general  rule, 
it  is  at  the  least  one  of  pretty  wide  application 
as  a  few  examples  will  prove.  An  infant  is 
bound  to  pay  a  judgment,  or  a  debt  contracted 
for  necessaries;  and  he  may  make  a  valid  prom- 
ise to  refund  the  money  to  any  one  who  will 
satisfy  the  judgment  or  debt.  Clarke  v.  Leslie, 
5  Esp.,  28;  Randall  v.  Sweet,  1  Den.,  460.  An 
infant  is  under  a  legal  obligation  to  provide 
52O*]  for  the  *support  of  his  wife  and  chil- 
dren, and  he  is  answerable  on  his  contract  for 
necessaries  furnished  to  them.  Turner  v.  Trus- 
by,  I  Str.,  168;  Bull.  N.  P.,  155;  Reeve,  D.  R, 
234.  After  an  order  of  filiation,  an  infant  is 
bound  by  law  to  support  his  illegitimate  child; 
1  R.  S.,  642,  sec.  2;  and  there  can  be  no  doubt 
but  that  his  promise  to  pay  for  necessaries  fur- 
nished to  the  child  would  be  valid.  The  stat- 
ute also  obliges  an  infant  to  indemnify  the  city, 
town  or  county  against  the  expenses  of  sup- 
porting his  illegitimate  child,  and  makes  it 
necessary  for  him  to  enter  into  a  bond  with 
sureties  for  that  purpose,  as  the  only  means 
by  which  he  can  obtain  a  discharge  from  ar- 
rest; Id.,  p.  645,  sees.  14,  15;  and  I  think  the 
statute  has  given  him  a  legal  capacity  to  make 
a  binding  obligation.  In  Baker  v.  Lovelt,  6 
Mass.,  80,  Parsons,  Ch.  J.,  said  infants  are 
bound  by  all  acts  which  they  are  obliged  by  law 
to  do.  See,  also,  U.  8.  v.  Bainbridge,  1  Mason, 
83;  People  v.  MuUin,  25  Wend.,  698;  Winslowv. 
Anderson,  4  Mass.,  376.  We  are  of  opinion 
that  infancy  is  not  a  good  defense  to  this  action. 

Judgment  for  the  people. 

Cited  in— 4  Ben.,  205 :  54  N.  H.,  642 ;  20  Am.  Rep., 
163. 


LAKE  ET  AL. 

V. 

THE  TRUSTEES  OF  THE  VILLAGE  OF 
WILLIAMSBURGH. 

Incorporated  Villages  —  Public  Improvements 
Made  at  Expense  of  Lot-  Owners — Duty  of  Cor- 
poration— Liability  of. 

Where  public  improvements  in  an  incorporated 
village  are  by  law  to  be  made  at  the  expense  of  the 
owners  of  lots,  the  only  duty  of  the  corporation  is 
to  take  the  necessary  legal  steps  to  have  the  im- 
provements made,  in  proper  cases,  and  to  make  a 
ripht  application  of  the  funds  as  they  are  received. 

Therefore,  where  the  Board  of  Trustees  of  the 
Village  of  Williamsburgh,  having  resolved  to  open 
and  regulate  a  street  called  Union  Avenue,  issued 
their  warrant  directing  the  Treasurer  of  the  village 
to  pay  the  plaintiffs  (who  had  rendered  services  in 
making  the  improvement)  a  sum  of  money,  "  and 
charge  the  same  to  the  account  of  Union  Avenue," 
which  was  not  paid  on  presentment;  held,  that  no 
charge  against  the  village  corporation  was  created, 
but  only  against  the  fund  to  arise  according  to  law 
for  defraying  the  expenses  of  the  improvement. 

Citations— Laws  1827,  p.  276.  sees.  21-25;  23  Wend., 
468;  4  Hill,  263;  12  Wend.,  165. 

DEBT,  tried  before  Kent,  C.  Judge,  at  the  N. 
Y.  Circuit,  in  September,  1844.  Declara- 
521*]  tion:  *first  count,  for  that  whereas  the 
defendants,  December  2.  1840,  at,  etc.,  being 
indebted  to  the  plaintiffs  in  the  sum  of  $600, 
made  a  certain  instrument  in  writing,  sealed 
658 


with  their  corporate  seal,  and  signed  by  the 
president  and  countersigned  by  the  clerk  of 
the  said  Corporation,  commonly  called  a  war- 
rant, and  now  shown  to  the  court  here,  and 
then  and  theredirected  the  said  warrant  to  one 
W.  C.,  by  the  name  and  addition  of  W.  C., 
Treasurer  of  the  Village  of  Williamsburgh,  by 
which  said  warrant  the  defendants  then  and 
there  required  and  directed  the  said  W.  C., 
Treasurer,  as  aforesaid,  to  pay  to  the  order  of 
the  plaintiffs  the  sum  of  $600.  A  presentment 
of  the  warrant  to  the  Treasurer  for  payment 
December  4,  1840,  was  then  alleged;  that  the 
Treasurer  did  not  pay,  and  the  defendants  Lad 
notice.  By  means,  etc.,  the  defendants  became 
liable  and  being  liable  agreed  to  pay  the  plaint- 
iffs the  said  sum  of  $600;  whereby  an  action 
hath  accrued  to  the  plaintiffs  to  demand  and 
have  the  said  sum  of  $600,  parcel  of  the  sum 
above  demanded.  Second  count,  in  debt  in 
the  same  general  form  on  a  warrant  for  $699. 98, 
dated  December  2,  1841. 

On  the  trial,  the  plaintiffs  gave  in  evidence, 
under  the  first  count,  a  warrant  as  follows: 
$600  WILLIAMBBURGH,  Dec.  2,  1840. 

William  Conselyea,  2d,  Esq.,  Treasurer  of 
the  Village  of  Williamsburgh. 

Sir:  You  are  hereby  required  to  pay  to  the 
order  of  William  Lake  &  Brothers,  the  sum  of 
six  hundred  dollars,  out  of  the  funds  Union 
Avenue,  for  opening  and  regulating  [when  the 
same  is  collected  and  paid  into  the  treasury], 
for  account  of  balance  due  them  on  settlement 
made  this  day. 

[L.  s.]  WILLIAM  LAKE,  President. 

Attest,  Henry  Payson,  Clerk. 

The  warrant  was  presented  December  4, 1840, 
and  payment  was  refused  by  Conselyea,  the 
Treasurer  of  the  Corporation,  *because  [*522 
there  were  no  funds  belonging  to  Union  Av- 
enue. 

In  November,  1835,  the  Corporation  resolved 
to  grant  the  prayer  of  a  petition  for  opening 
and  regulating  Union  Avenue;  and  the  plaint- 
iffs afterwards  performed  work  and  labor  in 
regulating  the  avenue,  at  the  request  of  the 
Corporation.  December  2, 1840,  the  Board  of 
Trustees  accepted  a  report  of  the  law  commit- 
tee in  favor  of  granting  a  warrant  to  the  plaint- 
iffs for  $1,854.19,  "being  the  balance  of  their 
claim,  including  interest,  against  Union  Av- 
enue for  opening  and  regulating  the  same.'^ 
Three  warrants  were  issued  on  that  day, 
amounting,  in  the  aggregate,  to  the  above  men- 
tioned sum.  The  foregoing  warrant  is  one  of 
the  three;  the  other  two  were  in  the  same 
form,  but  for  different  sums.  April  9,  1841, 
the  trustees,  on  the  petition  of  the  holders  of 
warrants,  passed  a  resolution  directing  the 
clerk,  on  request  of  the  holder  of  any  warrant, 
to  strike  out  of  it  the  words  included  above  in 
brackets  "when  the  same  is  collected  and  paid 
into  the  treasury;"  and  in  pursuance  of  that 
resolution  the  clerk  drew  a  red  line  through 
those  words  in  the  warrant  in  question,  and 
also  in  the  other  warrants  of  the  plaintiffs. 

January  16,  1842,  the  trustees  ordered  new 
warrants  to  be  issued  to  the  plaintiffs  in  ex- 
change for  two  of  the  three  warrants  which 
had  been  previously  issued  to  them — the  new 
warrants  to  be  dated  December  2, 1841,  and  one 
year's  interest  to  be  added  to  the  amount.  No 
direction  was  given  as  to  the  form  of  the  new 
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warrants.     Under  this  order  a  new  warrant 
was  issued  in  exchange,  as  follows: 
$699.98.        WILLIAMSBCRGH.  Dec.  2,  1841. 

To  the  treasurer  of  the  Village  of  Williams- 
burgh: 

Pay  to  the  order  of  William  Lake  &  Broth- 
ers the  sum  of  six  hundred  and  ninety-nine 
dollars  and  ninety  eight  cents,  and  charge  the 
same  to  the  account  of  Union  Avenue. 

[L.  s.]  JOHN  C.  MINTURN,  President. 

Attest,  Henry  Payson,  Clerk. 

On  this  warrant  the  second  count  in  the  dec- 
523*]  laration  was  *framed.  It  was  pre- 
sented to  the  treasurer  January  24, 1842,  when 
payment  was  refused  for  the  want  of  funds. 
There  never  were  any  funds  in  the  treasury 
belonging  to  Union  Avenue. 

The  defendants  offered  to  prove  that  no  valid 
petition  or  request  in  writing  by  the  owners  of 
the  property  was  presented  to  the  Board  of 
Trustees  for  opening  and  regulating  Union 
Avenue.  The  judge  rejected  the  evidence. 
Many  other  questions  were  made  on  the  trial. 
The  judge  decided  that  the  plaintiffs  were  en- 
titled to  recover  the  amount  of  the  two  war- 
rants given  in  evidence,  if  the  jury  should 
determine  that  the  erasure  in  the  first  men- 
tioned warrant  was  made  by  authority  of  the 
defendants,  and  in  good  faith.  Verdict  for  the 
plaintiffs.  The  defendants  move  for  a  new 
trial  on  a  bill  of  exceptions. 

Mr.  E.  Sandford,  for  defendants,  cited 
Stat.  of  1827,  p.  271,  sees.  5,  17,  21-25;  23 
Wend.,  458;  12  Id.,  165;  6  Hill,  244;  2  Den., 
110;  2  Hill,  466;  4  Id.,  76,  88,  92. 

Mr.  G.  Wood,  for  plaintiffs,  cited  15  Conn., 
475;  4  Hill,  265;  Angel  &  A.  Corp.,  200. 

By  the  Court,  Bronson.  Ch.  J.  Under  the 
charter,  the  expenses  of  opening  and  regulat- 
ing streets  are  not  made  a  charge  upon  the 
whole  village,  but  only  upon  the  owners  and 
occupants  of  the  houses  and  lots  to  be  bene- 
fited by  the  improvement.  The  Corporation 
is  the  agent  or  instrument  of  the  land-holders 
having  an  interest  in  the  matter,  to  ascertain 
how  much  one  man  ought  to  pay,  and  another 
to  receive;  to  collect  the  money  from  those 
who  are  benefited,  and  see  that  it  is  properly 
applied  to  the  particular  object.  Stat.  1827,  p. 
276,  sees.  21-25.  No  legal  duty  rests  upon  the 
Corporation  beyond  that  of  setting  the  proper 
machinery  in  motion,  and  making  a  right  ap- 
plication of  the  funds  when  they  are  received. 
McCuUough  v.  Mayor  of  Brooklyn,  23  Wend., 
458.  The  warrants,  as  originally  issued,  were 
drawn  in  pursuance  of  the  authority  and  duty 
of  the  trustees,  and  made  payable  out  of  the 
524:*]  funds  for  *opening  and  improving  the 
avenue,  when  the  same  should  be  collected  and 
paid  into  the  treasury.  And  after  the  warrants 
had  been  altered  under  the  resolution  of  April 
9,  1841,  they  amounted  to  nothing  more  than 
a  direction  or  authority  to  the  treasurer  to  pay 
the  money  "out  of  the  funds  of  Union  Avenue 
for  opening  and  improving."  No  charge  upon 
the  whole  village,  or  its  treasury,  was  either 
created  or  acknowledged;  but  only  a  charge 
on  the  particular  fund  which  ought  by  law  to 
bear  the  burden.  It  is  quite  probable  that  the 
holders,  when  they  got  the  warrants  altered, 
supposed  they  had  accomplished  an  important 
object;  but  that  does  not  prove  that  the  Trust- 
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ees  intended  to  violate  their  duty,  by  transfer- 
ring the  burden  from  the  persons  benefited  by 
the  improvement  to  the  village  at  large.  They 
may  have  granted  the  petition  of  the  holders 
of  the  warrants  in  the  belief  that  the  alteration 
would  not  change  the  legal  effect  of  the  in- 
struments; and  in  my  opinion  the  legal  effect 
was  not  changed,  whatever  may  have  been  the 
ground  on  which  the  Trustees  acted. 

This  case  is  not  like  Kelley  v.  Mayor  of 
Brooklyn,  4  Hill.  263,  to  which  we  are  referred. 
These  warrants  are  sealed  instruments,  and 
cannot,  therefore,  be  deemed  bills  of  exchange; 
and  besides,  they  are  not  payable  absolutely, 
but  only  out  of  a  particular  fund,  which  never 
had  any  existence.  They  contain  no  words  of 
contract;  and  I  do  not  see  how  it  is  possible  to 
maintain  debt,  or  any  other  action  upon  them. 
They  may,  perhaps,  be  used  as  evidence  in 
some  other  suit  or  proceeding:  but  not  as  the 
foundation  of  an  action. 

The  largest  warrant  on  which  the  plaintiffs 
seek  to  recover,  if  it  were  not  a  sealed  instru- 
ment, might,  perhaps,  be  regarded  as  a  bill  of 
exchange.  Kettey  v.  Mayor  of  Brooklyn,  supra. 
But  as  it  is  not  a  bill,  and  contains  no  words 
of  contract,  I  do  not  see  how  it  can  be  used  as 
a  substantive  cause  of  action.  The  plaintiffs 
might  possibly  use  it  as  evidence  in  support  of 
the  money  counts,  or  an  account  stated.  But 
even  then,  we  could  not  fail  to  see  that  it  con- 
tains words  "and  charge  the  same  to  the  ac- 
count of  Union  Avenue,"  which  point  to  the 
real  nature  of  the  transaction;  and  when  the 
whole  truth  *should  come  out,  it  would  [*525 
be  apparent  that  there  was  no  legal  claim  upon 
the  Corporation.  And  it  must  be  added,  in  re- 
lation to  this  warrant,  that  although  the.Trust- 
ees  ordered  new  warrants  to  be  issued  in  ex- 
change for  the  original  ones,  it  nowhere  appears 
that  they  authorized  the  change  which  was 
made  in  the  form  of  the  instrument.  And  if 
the  Trustees  had  any  such  power,  which  can- 
not, I  think,  be  proved,  it  is  quite  clear  that 
the  president  and  clerk  could  not  change  the 
burden  from  the  land-owners  of  the  particular 
district,  to  the  village  at  large. 

Whether  the  plaintiffs  have  a  remedy  "by 
mandamus,  an  action  on  the  case  against  the 
trustees  for  neglect  of  duty,  or  can  maintain 
counts  against  the  Corporation  for  work  and 
labor,  are  questions  which  do  not  arise  on  this 
bill  of  exceptions.  See,  McCuttough  v.  Mayor 
of  Brooklyn,  23  Wend.,  458;  Cuyler  v.  Trustees 
of  Rochester,  12  Wend.,  165.  It  is  enough  for 
the  present  to  say  that  this  verdict  cannot  stand . 

New  trial  granted. 

Reviewed— 1  Abb.  App.  Dec.,  72. 
Explained— McAll.,  180. 

Cited  in— 15  N.  Y.,  519:  68  N.  Y.,  218,  219;  2  Keyes. 
141 ;  23  Barb.,  398 ;  31  Barb..  148  ;  43  How.  Pr.,  288. 


THE  PEOPLE  v.  CRISSIE  &  HARVEY. 

False  Pretenses — Sale  of  Drove  of  Sheep — Indict- 
ment— Sufficiency  of. 

In  an  indictment  for  obtaining  the  signature  of  a 
person  to  a  written  instrument  by  false  pretenses, 
it  need  only  appear  that  the  instrument,  on  its  face, 
is  one  calculated  to  prejudice  the  party  who  has 
signed  it,  though  on  the  facts  stated  in  the  indict- 
ment it  would  be  void  for  fraud. 

An  indictment  alleging  that  the  defendants  falsely 
pretended  to  a  third  person  that  a  drove  of  sheep. 
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which  they  offered  to  sell  him,  were  free  from  dis- 
ease and  foot  ail,  and  that  a  certain  lameness,  ap- 
parent in  some  of  them,  was  owing:  to  an  accidental 
injury,  by  means  of  which  they  obtained  a  certain 
sum  of  money  on  the  sale  of  said  sheep  to  such  per- 
son, with  proper  qualifying  words,  and  an  averment 
negativing  the  facts  represented,  is  good  under  the 
statute  against  cheating  by  false  pretenses. 

Citations-2  R.  8.,  677,  sec.  53 ;  9  Wend.,  182 ;  11 
Wend.,  18  I  13  Wend.,  320;  3  Hill,  169;  4  Hill,  9;  17 
Wend..  540 :  Russ.  &  R..Cr.  Cas.,  461 ;  Roscoe,  Cr.  Ev., 
362;  5  Ad.  &  Ell.  N.  S..  49;  3  T.  R..  98:  19  Pick.,  179. 

ERROR  to  the  Tioga  Oyer  and  Terminer. 
The  defendants  were  indicted  in  that  court 
for  cheating  by  false  pretenses.  The  first  count 
alleged  that  the  defendants  intending  unlaw- 
526*]  fully  to  *cheat  and  defraud  one  John 
Brock,  on,  etc.,  at,  etc.,  with  force  and  arms 
did  designedly,  and  with  intent  to  cheat  and 
defraud  said  Brock,  then  and  there  unlawful- 
ly, knowingly  and  designedly,  falsely  pre- 
tend to  said  Brock  of  and  concerning  a  cfer- 
tain  drove  of  786  sheep,  then  and  there  offered 
for  sale  by  the  defendants  to  Brock,  that  there 
was  no  disease  or  foot  ail  among  said  sheep, 
and  that  a  certain  lameness,  with  which  cer- 
tain of  the  sheep  then  and  there  appeared  to 
be  affected,  was  occasioned  by  teams  driving 
through  the  said  drove  and  treading  upon  and 
mashing  the  feet  of  such  lame  sheep,  and  that 
there  was  no  other  cause  for  such  lameness 
than  the  one  mentioned;  that  Brock,  believing 
the  said  pretense  and  representation,  and  being 
deceived  thereby,  was  induced  by  reason  there- 
of, on  the  defendants'  making  a  fraudulent  sale 
and  delivery  of  said  drove  of  sheep  to  him, said 
Brock.as  and  for  a  drove  of  sheep  among  which 
there  was  no  disease  or  foot  ail,  to  pay  the  de- 
fendants $2,112. 38,and  that  the  said  defendants 
did  then  and  there  receive  and  obtain  said  mon- 
ey of  said  Brock,  by  means  of  the  false  pre- 
tense aforesaid,  with  intent  to  cheat  and  de- 
fraud said  Brock;  whereas,  etc.  (negativing  the 
pretenses  and  averring  that  divers  of  the  sheep, 
etc.,  had  the  foot  ail).  And  whereas  in  fact 
the  defendants  well  knew  the  pretense  afore- 
said made  by  them  to  be  false.  The  second 
count  was  like  the  first,  except  that  it  charged 
that  the  defendants  obtained  Brock's  signature 
to  a  promissory  note  upon  like  pretenses  with 
those  charged  in  the  first  count. 

The  defendants  demurred  to  the  indictment, 
and  the  Court  of  Oyer  and  Terminer  gave 
judgment  in  their  favor.  The  people  brought 
error. 

Mr.  G.  S.  Camp,  District  Atty.,  for  plaint- 
iffs in  error. 

Mr.  A.  Schuyler,  for  defendants  in  error, 
insisted  that  the  offense  charged  was  not  in- 
dictable at  common  law  ;  and  that  it  did  not 
come  within  the  Statute  2  R.  S.,  677,  sec.  53. 
Common  prudence  would  be  a  sufficient  safe- 
guard against  such  a  representation  as  that  set 
forth  in  the  indictment.  2  Russ.  Cr. ,  289;  Peo- 
527]  ple*v.  Haynes,  11  Wend.,  557;  People  v. 
Herrick,  13  Id.,  87;  People  v.  Williams,  4  Hill, 
9.  Again,  it  is  not  shown  that  the  prosecutor 
was  injured.  It  is  not  averred  that  the  sheep 
are  of  less  value  than  they  would  have  been  if 
the  representation  had  been  true.  People  v. 
Gates,  13  Wend.,  311;  Peoplev.  Thomas,  3  Hill, 
169. 

Jewett,  /.  The  statute  declares  that  "Ev- 
ery person,  who,  with  intent  to  cheat  or  de- 
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fraud  another,  shall  designedly,  by  color  of 
any  false  token  or  writing,  or  by  any  other 
false  pretense,  obtain  the  signature  of  any  per- 
son to  any  written  instrument,  or  obtain  from 
any  person  any  money,  personal  property  or 
valuable  thing,  upon  conviction  thereof  shall 
be  punished,"  etc.  2  R.  S.,  677,  sec.  53.  The 
question  in  this  case  is,  whether  the  indictment 
sets  forth  a  false  pretense,  indictable  under  the 
statute.  To  constitute  the  offense  several 
things  must  concur.  There  must  be  an  intent 
to  cheat  or  defraud  some  person;  for  that  pur- 
pose some  false  pretense  must  be  designedly 
used,  and  the  fraud  must  be  accomplished  by 
means  of  the  false  pretense  ;  or  if  not  wholly 
by  that  means,  it  must  have  had  so  material  an 
effect  upon  the  mind  of  the  party  defrauded, 
that  without  it  he  would  not  have  parted  with 
the  money  or  property,  or  would  not  have 
signed  the  written  instrument,  his  signature  to 
which  is  alleged  to  have  been  fraudulently  ob- 
tained. 

This  indictment,  I  think,  contains  all  the 
necessary  charges  to  constitute  the  offense.  It 
is  supposed  to  be  defective  in  the  not  averring 
that  Brock  suffered  damages  on  account  of  the 
false  pretense,  and  also  because,  as  alleged, 
the  particular  pretense  is  not  one  calculated  to 
deceive  a  person  of  common  prudence.  This 
court  has  often  held  that  where  the  charge  is 
the  obtaining  a  signature  to  a  written  instru- 
ment.it  is  unnecessary  to  allege  that  the  party 
whose  signature  had  been  obtained  was  damni- 
fied by  it ;  and  that  the  offense  is  complete 
when  a  party  has  been  induced,  by  a  pretense 
within  the  statute,  to  affix  his  signature  to  an 
instrument  which,  if  duly  executed  without 
fraud,  would  have  worked  a  pecuniary  preju- 
dice to  him.  If  the  instrument  be  not  void  on 
its  face,  so  as  to  be  entirely*worthless,[*528 
it  is  enough.  People  v.  Stone,  9  Wend.,  182; 
Same  v.  Oenung,  11  Id.,  18;  Same  v.  Oates,  13 
Id.,  320;  Same  v.  Galloway,  17  Id.,  540.  There 
is  nothing  to  show  but  that  the  note  which 
Brock  is  said  to  have  been  cheated  into  signing, 
in  this  'case,  was  a  valid  promissory  note,  inde- 
pendent of  the  defendants' fraud  in  procuring 
it  to  be  signed.  In  People  v.  Thomas,  3  Hill, 
169,  the  indictment  charged  that  the  defendant 
falsely  represented  to  one  Jones,  against  whom 
he  held  a  promissory  note,  that  the  note  had 
been  lost  or  burned  up,  whereby  Jones  was  in- 
duced to  pay  it.  The  facts  were  proved  as  al- 
leged, and  also  that  the  defendant  afterwards 
negotiated  the  note  to  another  person,  for  val- 
ue, without  apprising  him  that  it  had  been 
paid.  This  court  held  the  indictment  bad,  and 
the  conviction  of  the  defendant  upon  it  wrong, 
on  the  ground  that  Jones  had  not  been  cheated 
out  of  anything,  as  he  had  only  been  induced 
to  pay  a  debt  which  he  owed.  The  subsequent 
fraud  of  passing  off  the  note  as  unpaid  was  not 
charged  ;  but  if  it  had  been,  the  court  said  it 
would  be  difficult  to  see  that  Jones  had  been 
injured  by  it.  In  People  v.  Williams,  4  Hill,  9, 
the  pretense  upon  which  the  defendant  was 
convicted  was  made  by  him  to  one  Van  Guild- 
er, by  which  he  induced  the  latter  to  sign  a 
deed  of  lands.  The  representation  was  that  a 
third  person  who  held  a  bond  and  mortgage 
against  Van  G.  was  about  to  sue  him  on  the 
bond  and  foreclose  the  mortgage,  and  had  so 
told  the  defendant.  It  was  held  not  to  be  within 

DENIO  4. 


1847 


THE  PEOPLE  v.  KANE. 


528 


the  statute,  because,  as  it  was  said,  it  was 
not  calculated  to  deceive  persons  of  ordinary 
prudence  and  caution  ;  and  the  court  said,  if 
the  indictment  could  be  sustained,  every  false 
pretense,  however  absurd  or  irrational  on  the 
face  of  it,  would  be  the  subject  of  indictment. 
Rex  v.  Ooodhall  (Russ.  &  R.,  461,  and  Roscoe, 
Cr.  Ev.,  362),  was  referred  to  as  sustaining  the 
position.  It  is  clear  that  a  pretense  to  be  within 
the  statute  must  be  of  an  alleged  existing  fact 
as  distinguished  from  a  promise.  The  latter, 
however  fraudulent,  will  not  sustain  an  indict- 
ment under  the  statute.  Such  was  Wood/mil's 
case,  to  which  the  court  referred.  The  pris- 
oner induced  a  butcher  to  send  meat  to  his 
529*]  house  by  promising  *to  send  the  money 
back  by  the  bearer.  It  was  proved  to  be  a 
fraudulent  contrivance,  and  that  the  defendant 
intended  to  and  did  get  the  meat  without  send- 
ing the  money.  The  defendant  was  convicted ; 
but  on  a  case  reserved  for  the  opinion  of  the 
judges,  the  conviction  was  held  wrong,  on  the 
principle  to  which  I  have  referred. 

Though  the  language  of  the  statute — "by 
any  other  false  pretense" — is  exceedingly 
broad,  and  in  its  general  acceptation  would  in- 
clude every  kind  of  false  pretense,  and  though 
it  may  be  difficult  to  draw  a  line  which  would 
exclude  cases  where  common  prudence  would 
be  a  sufficient  protection,  still  I  do  not  think  it 
should  be  so  interpreted  as  to  include  cases 
where  the  representation  was  absurd  or  irra- 
tional, or  where  the  party  alleged  to  be  de- 
frauded had  the  means  of  detection  at  hand. 
The  object  of  the  statute,  it  is  true,  was  to  pro- 
tect the  weak  and  credulous  against  the  wiles 
and  stratagems  of  the  artful  and  cunning.  But 
this  may  be  accomplished  under  an  interpreta- 
tion which  should  require  the  representation 
to  be  an  artfully  contrived  story,  which  would 
naturally  have  an  effect  upon  the  mind  of  the 
person  addressed — one  which  would  be  equal 
to  a  false  token  or  false  writing — an  ingenious 
contrivance  or  unusual  artifice,  against  which 
common  sagacity  and  the  exercise  of  ordinary 
caution  would  not  be  a  sufficient  guard. 

In  Queen  v.  Kenrick,  5  Adol.  &  Ell.,  N.  8., 
49,  one  count  of  the  indictment  charged  that 
the  defendant,  unlawfully, etc.,  did  falsely  pre- 
tend to  one  G.  W.  F.  that  a  certain  carriage 
called  a  phaeton,  and  a  certain  mare  and  a  cer- 
tain gelding,  which  the  said  defendant  then  and 
there  offered  for  sale  to  the  said  G.  W.  F.,  had 
been  the  property  of  a  lady  then  deceased,  and 
were  then  the  property  of  her  sister,  and  were 
not  then  the  property  of  any  horse-dealer,  and 
were  then  the  property  of  a  private  person, and 
that  the  said  mare  and  the  said  gelding,  were 
then  respectively  quiet  to  ride  and  drive,  and 
quiet  and  tractable  in  every  respect,"  all  of 
which  was  negatived  with  the  averment  of 
a  scienter;  the  count,  without  anything  more, 
concluding  to  the  great  damage  of  the  said  G. 
"W .  F.  to  the  evil  example,  etc.  The  defendant 
53O*]  was  con  victed,*and  the  Court  of  K.  B., 
on  a  motion  in  arrest  of  judgment,  held  the 
count  good.  See,  also,  Young  v.  The  King,  3 
T.  R.,  98  ;  Commonwealth  v.  Drew,  19  Pick., 
179.  The  case  under  consideration  is  at  least 
as  strong  as  that  of  Queen  v.  Kenrick. 

The  indictment  in  question  is  correct  in 
point  of  form,  and  the  averments,  if  true.show 
a  pretense  within  the  statute.  The  judgment 
DENIO  4. 


of  the  court  below  must  be  reversed,  and  judg- 
ment be  rendered  for  the  people  on  the  de- 
murrer. 

Beardsley,  J.,  concurred. 

Bronson,  Ch.  J.  I  dissent  entirely  from 
this  judgment.  The  case  comes  to  this,  and 
nothing  more  ;  for  the  purpose  of  effecting  a 
sale,  or  obtaining  a  larger  price,  the  owner 
knowingly  represented  his  goods  to  be  better 
than  they  really  were  ;  and  the  question  is, 
whether  this  fraud  shall  be  punished  criminally 
under  the  Statute  of  False  Pretenses.  I  think 
not.  No  case  has  ever  yet  gone  so  far.  If  such 
a  rule  could  be  enforced,  and  be  administered 
with  reasonable  safety  to  honest  men,  I  should 
be  quite  willing  to  have  a  law  declaring  that 
every  false  representation  made  for  the  pur- 
pose of  securing  a  good  bargain  should  be 
punished  as  a  crime.  But  I  think  that  is  not 
now  the  law  of  the  land. 

Judgment  reversed. 

Cited  in— 30  Ind.,  353. 

Cited  in-56  N.  Y.,  189 ;  87  N.  Y.,  565  :  41  Am.  Rep., 
399 : 16  Hun,  537 ;  17  Hun,  222 ;  20  Hun,  61,  n.  62 ;  26 
Hun,  78. 


THE  PEOPLE  v.  KANE. 

Recognizance —  Validity  of — leading. 

A  recognizance  need  not  recite  the  special  facts 
which  gave  the  officer  an  authority  to  act  in  the 
particular  case  in  which  it  was  taken.  It  is  enough 
if  he  had  jurisdiction  in  cases  of  that  general  de- 
scription, and  it  appear  that  the  condition  is  to  do 
something:  to  which  a  party  may  legally  be  bound 
by  recognizance. 

So.  where  a  recognizance  taken  before  the  Re- 
corder of  Albany  (who  is  authorized  to  take  bail  in 
all  cases) ,  conditioned  for  the  appearance  of  anoth- 
er at  the  next  *court  of  criminal  jurisdiction  [*531 
to  be  held  in  that  city,  to  answer  to  a  charge  for 
forgery,  omitted  to  state  the  proceedings  by  which 
the  application  was  brought  before  the  recorder; 
held,  that  it  was.  nevertheless,  a  valid  recognizance. 

In  deelaring  on  a  recognizance  it  is  not  necessary 
to  aver  the  8pecial  facts  by  which  the  officer  became 
authorized  to  proceed  in  the  particular  case. 

The  cases  of  the  People  v.  Koeber,  7  Hill,  39  and 
People  v.  Young,  7d.,  44,  so  far  as  they  conflict  with 
the  foregoing  positions,  overruled. 

The  history,  nature  and  effect  of  a  recognizance, 
explained.  Per  Beardsley.  J. 

Citations-2  Bl.  Com.,  341,465;  2  Tidd,  Pr.,1083.1086, 
1093, 1096 :  Phil.  ed.  1840 ;  2Shep.  Touch,  by  Preston, 
354,  n. ;  23  Hen.  VIII.,  ch.  6 :  Bac.  Abr.  Execution.B ; 
Com.  Dig.  Obligation,  K,  Statute  Staple,  B ;  Coote, 
Mort.,76,82 ;  Hob.,195 ;  Vaughan.102.10S :  2  Ld.  Raym., 
1138 :  7  T.  R.,  350,  n.;  3  Johns.  Cas..  65 :  2  Steph.Com., 
186, 187 :  9  Johns.,  287 ;  1  Green,  135 ;  Cow.  &  H. Notes 
to  1  Phil.  Ev.,pp.799-801,  826.  909.  987,1013,1021  ;  6Carr. 

6  P.,  101 ;  2  R.  §.,  281.  sec.  32 :  362,  sec.  21 ;  380,  sec.19 ; 
485,  sec.  29 ;  566.  sec.  32 ;  567,  sec.  39 ;  568,  sec.  43 ;  569, 
sec.  48  ;  709,  sees.  25-27 ;  710,  sec.  29 ;  728,  sec.  56 ;  729, 
sec.  58 :  746,  sec.  24 ;  1  Tidd.,  250.  277 ;  Petered,  on  Bl., 
289,  360.  361,509,  n.;  Grab.  Pr.,  177,  429;  2Tidd.,729;  4 
Barn.  &  C.,403 :  2  Chit.  PI.,  472,  i77,and  notes,  ed.  1837 ; 
16  Johns..  55 :  1  P.  Wms.,  334 ;  2  Vern..  750 :  1  B.  & 
Aid.,  153:  4  Wend.,  393;  10  Wend.,  472;  12Wend.,475; 
4  Mass..  641,  643 :  2  Greenl.,  62 ;  6  Greenl.,  350 :  4  Bl. 
Com.,  253 :  1  Chit.  Cr.  L..  90,  91,  92,103, 105, 404.  405 :  2 
Binn..  434 ;  2  Dev..  550,  555 ;  19  Pick.,  127 :  4  Burn's 
Just.  Recognizance :  Co.  Litt..  260  a  ,•  1  Phil.  Ev.,  316, 
317  ;  13  Serg.  &  R.,  254 ;  Cro.  Eliz.,  734,  822 :  4  Co.,  59, 
60;  5  Co..  29;  Math.  Ex.  &  Adm..  142. 144:  2  Saund., 
68  a.  1.  70  d,  3;  Vin.  Abr.  Recognizance,  F  :  2  Crui. 
Dig.,  51.  sees.  4, 5,  6 ;  16  Serg.  &  R.,  10 ;  12  Mass.,  1 :  19 
Johns..  7,  33:  1  Chit.  PI.,  403,404,  521;  Archb.  Civ. 
PL,  148  a,  149:  Pr.  from  Tidd.  App.  by  Cai.,  96, 97 :  2 
Saund.  PI.  &  Ev.,  750 :  11  Mass..  337 :  16  Mass..  198. 
447  :  15  Pick.,  193 ;  1  Fairf .,  473 ;  17  Wend.,  252 :  23 
Wend.,  47  ;  7  Hill.  39,  44;  1  Inst.,  380  b ;  2  Inst.,  673 : 

7  Mass..  280;  7  Pick.,  232;  9  Mass.,  520 ;  Macph.  Inf., 
464,  491 ;  Bing.  Inf..  43. 
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•TIEMURRER  to  declaration.  The  action  was 
_U  debt  on  a  criminal  recognizance.  The  first 
count  of  the  declaration  alleged  that  October 
10,1845,  at  the  City  of  Albany.one  James  Mur- 
ray was  charged,  on  oath,  before  J.  O.  Cole,  a 
police  justice  of  that  city,  with  forgery,  in  hav- 
ing at  a  day  and  place  named,  feloniously  ut- 
tered and  published  as  true  certain  counterfeit 
bank-notes,  knowing  them  to  be  counterfeit ; 
that  on  the  day  and  year  aforesaid  he  was 
brought  before  said  justice  on  said  charge.and 
that  the  complainant  and  his  witnesses  in  sup- 
port of  the  charge,  were  then  and  there  exam- 
ined upon  oath  before  the  said  justice,  in  the 
presence  of  Murray;  and  that  the  justice  then 
and  there  proceeded  to  examine  Murray  in  re- 
gard to  the  alleged  offense  ;  from  which  ex- 
aminations so  taken  by  the  justice  it  appeared 
that  said  offense  had  been  committed,  and  that 
there  was  probable  cause  to  believe  that  Mur- 
ray was  guilty  thereof  ;  whereupon  the  justice 
committed  Murray  to  the  jail  of  the  City  and 
County  of  Albany,  upon  said  charge.  It  then 
alleged  that  Murray  being  so  in  the  custody  of 
the  sheriff  of  Albany,  on  said  charge  and  com- 
mitment, he  was,  on  said  October  10,  1845,  by 
virtue  of  a  writ  of  habeas  corpus  duly  issued 
and  allowed,  and  directed  to  said  sheriff,  con- 
veyed by  said  sheriff  before  William  Parmelee, 
Recorder  of  Albany,  and  of  the  degree  of  coun- 
selor in  the  Supreme  Court,  and  offered  to  give 
bail  for  his  appearance  at  the  next  court  of 
criminal  jurisdiction  to  be  holden  in  the  said 
city,  to  answer  to  the  charge  aforesaid, and  that 
the  defendant  then  and  there  offered  to  become 
bail  for  said  Murray  ;  and  that  thereupon  the 
defendant  personally  came  before  the  recorder 
at,  etc.,  on,  etc.,  and  then  and  there  entered 
into  a  recognizance  in  writing,  signed  by  him, 
by  which  he  acknowledged  himself  to  be  in- 
532*]  debted*to  the  people  of  the  State  of  N. 
Y.  in  the  sum  of  $300,  to  be  made,  etc. ,  if  de- 
fault should  be  made  in  the  condition  follow- 
ing; which  was,  that  Murray  should  appear  at 
the  next  court  of  criminal  jurisdiction  to  be 
holden  in  and  for  the  City  of  Albany,  and  then 
and  there  answer  to  the  said  charge  against  him 
for  uttering  and  publishing  as  true,  certain 
false,  etc.,  bank  notes,  and  obey  the  order  and 
direction  of  the  said  court  thereon, and  not  de- 
part the  court  without  leave,  then  the  recogni- 
zance to  be  void  ;  otherwise  of  force  ;  which 
recognizance,  so  taken  before  the  said  recorder 
(he  having  full  power  and  authority,  etc.), was 
afterwards,  to  wit:  on,  etc.,  duly  filed  of  rec- 
ord by  the  clerk  of  the  Mayor's  Court,  at,  etc. ; 
said  court  being  the  next  court  of  criminal  ju- 
risdiction to  have  been  holden  next  after  the 
taking  of  said  recognizance,  said  court  having 
jurisdiction  of  the  offense  charged  against  said 
Murray  ;  that  at  said  court  on,  etc.,  at,  etc., 
an  indictment  was  found  and  filed  of  record, 
against  said  Murray  for  the  offense  with  which 
he  stood  charged  as  aforesaid,  and  that  said 
recognizance  was  also  then  and  there  duly  filed 
of  record  in  said  court,  as  by  the  record  of  the 
said  indictment  and  of  the  said  recognizance 
and  proceedings  thereon  still  remaining  in  said 
court  fully  appears.  Breach,  that  Murray  be- 
ing, at  the  same  term  of  said  court,  called  in 
open  court,  did  not  appear,  but  made  default; 
whereupon  an  order  was  entered  forfeiting 
said  recognizance,  and  directing  the  same  to 
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be  prosecuted,  etc.  Second  count,  that  Mur- 
ray on,  etc.,  being  in  the  custody  of  the  sher- 
iff of  the  County  of  Albany,  by  virtue  of  the 
commitment  of  J.  O.  Cole,  police  justice,  for 
the  offense  of  forgery,  was  brought  before  W. 
Parmelee,  then  and  there  being  recorder,  etc. , 
and  then  and  there  offered  to  give  bail  to  an- 
swer for  the  offense  ;  that  the  defendant  then 
and  there  came  before  the  recorder  and  offered 
to  become  bail,  and  then  and  there  entered  into 
a  recognizance  in  writing  (stating  the  recogni- 
zance, as  in  the  first  count),  that  the  defendant 
was  accepted  by  the  recorder  as  sufficient  bail, 
and  that  he  accepted  said  recognizance,  and 
caused  said  Murray  to  be  discharged  from  cus- 
tody. The  remaining  averments  are  like  the 
first  count.  Demurrer  to  each  count  and  join- 
der in  demurrer. 

*Mr.  H.  G.  Wheaton,  for  defend-  [*53«3 
ant.  It  does  not  appear  from  the  declaration 
that  the  requisite  facts  existed  to  give  the  re- 
corder jurisdiction  to  take  the  recognizance.  It 
should  have  been  averred  that  the  recogni- 
zance contained  upon  its  face  a  statement  of 
all  such  facts;  and  for  the  want  of  such  state- 
ment it  is  void.  It  is  not  shown  that  there  was 
any  petition  for  a  writ  of  habeas  corpus,  that 
the  writ  was  allowed,  that  the  prisoner  was 
brought  before  the  recorder  on  such  writ.that 
any  return  was  made  showing  the  cause  of  his 
detention,  or  that  the  recorder  adjudged  that 
he  was  or  was  not  legally  detained;  all  of  which 
facts  are  expressly  required  by  the  statute  to 
exist.  2  R.  S.,  563-568,  sees.  23,  25,  29,  38,  43; 
People  v.  Koeber  7  Hill,  39  ;  People  v.  Young, 
Id.,  44. 

Mr.  E.  C.  Litchfield,  for  plaintiff,  insisted 
that  it  was  sufficient  that  the  recognizance 
should  show  that  the  case  belonged  to  the  class 
of  cases  of  which  the  officer  had  jurisdiction, 
and  that  it  need  not  recite  or  state  the  prelim- 
inary proceedings  by  which  he  gained  juris- 
diction in  the  particular  case  ;  and  for  this  he 
referred  to  the  following  authorities  :  2  R.  S., 
281,  sec.  32;  Id.,  710,  sec.  29;  Id.,  746,  sec.  24; 
1  Chit.  Cr.  L.,  ed.  1840,  89,  90,97;  14  Petersd. 
Abr., 92-94;  Rex  v.  Duchess  of  Kingston. Cow  p., 
283;  S.  C.,  20  Cobbett,  State  Trials,  355  ;  Rex 
v.  Marks,  8  East,  163;  2  Gude,  Crown  Pr.,  54, 
55,  62;  Grady  &  Scotland,  Crown  Pr..  880- 
383,  416,  518;  Archbold,  Cr.  PI..  40,  134,  163. 
317;  Archb.  Pr.  of  the  Crown  Office,  335;  State 
v.  Wellman,  3  Hamm.  (Ohio),  14;  Tyler  v.  Green- 
law,  5  Rand.  (Va.),  711 ;  Ewing,  Justice,  484; 
MeCarty  v.  State,  1  Blackf.,  338;  Adairv.  State, 
Id.,  200;  Andress  v.  State,  3  Id.,  108;  Long  v. 
State,  Id.,  344;  Fowler  v.  Commonwealth,  4 
Monroe  (Ky.),  130;  Cone  v.  Kimberlin,  6  Id., 
434  ;  People  v.  Van  Eps,  4  Wend.,  387  ;  People 
v.  Stager,  10  Id.,  431  ;  People  v.  Huggin*,  Id., 
464;  People  v.  Gay,  Id.,  509  ;  People  v.  Blank- 
man,  17  Id.,  252  ;  Helier  v.  Hundred  de  Ben- 
hurst,  Cro.  Car.,  211  ;  3  Hawk.  P.  C.,  lib.  2, 
ch.  8,  sec.  44 ;  2  Hale.  P.  C.,  51  ;  Loner  re  v. 
Johnson,  Str.,  745;  Whiskard  v.  Wilder,  1  Burr., 
330.  The  counsel  *also  commented  on  [*534 
and  distinguished  the  cases  cited  by  Beardsley, 
J. ,  in  People  v.  Koeber  and  People  v.  Young,  7 
Hill, 39, 44,  and  on  that  subject  referred  to  Com 
monwealth  v.  The  Bail  of  Gordon,  15  Pick.,  193. 

Beardsley.  J.  '  A  recognizance  is  defined 
to  be  "An  obligation  of  record,  which  a  man 
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•enters  into  before  some  court  of  record  or  mag- 
istrate duly  authorized,  with  condition  to  do 
some  particular  act;  as  to  appear  at  the  assizes, 
to  keep  the  peace,  to  pay  a  debt,  or  the  like." 
•2  Bl.  Com.,  341  ;  2  Tidd,  Pr.,  1088,  Phil.  ed. 
1840.  It  does  not,  like  a  bond,  create  a  new 
debt,  but  is  the  acknowledgment  of  a  preced- 
ent one,  which,  being  carried  into  record,  be- 
comes binding  and  conclusive  on  the  party.  2 
Bl.  Com.,  supra;  2  Shep.  Touch.,  by  Preston, 
354,  •». 

Recognizances  have  been  authorized  for  va- 
rious purposes,  one  of  which  was  to  secure  the 
payment  of  money  by  one  person  to  another. 
This  was  allowed  by  the  common  law,  and  was 
expressly  authorized  by  the  Statute  of  23  Hen. 
VIII.-,  ch.  6.  Bac.  Abr.  Execution,  B  ;  Com. 
Dig.  Obligation,  K,  Statute  Staple,  B  ;  Coote, 
Law  of  Mort.,  76,  82;  2  Tidd,  1093,  1096;  Hall 
v.  Winckfidd,  Hob.,  195;  Edgcomb  v.  Dee, 
Vaughn,  102,  103;  Fanshaw  v.  Morrison,  2  Ld. 
Raym.,  1138.  Of  the  same  nature  is  the  un- 
dertaking of  special  bail  in  civil  actions,  and 
the  security  given  for  the  appearance  of  per- 
sons charged  with  criminal  offenses.  There 
-are  many  other  purposes  for  which  recogni- 
zances may  be  taken  at  common  law,  or  under 
the  authority  of  particular  statutes.  It  is  un- 
necessary, however,  to  enumerate  or  classify 
them,  for  differ  as  they  may  in  their  object  or 
manner  of  execution,  all  such  as  may  properly 
be  termed  recognizances  agree  in  this  (and 
which  alone  is  important  now  to  note),  that 
the  security,  when  complete,  is  matter  of 
record. 

Obligations,  which  may  be  incurred  for  the 
payment  of  debts  or  the  performance  of  other 
acts,  are  of  various  kinds. 

1.  Of  record,  or  in  the  nature  of  a  record. 

2.  By  specialty. 

8.  By  parol.  No  other  class  of  securities 
for  any  such  purpose  is  known  to  the  law. 
535*]  *For  the  first  of  these  the  judgment 
•or  concurrence  of  a  court  is  indispensable.  The 
second  are  always  sealed  by  the  party  to  be 
bound  thereby;  and  the  last  includes  unsealed 
written  agreements,  as  well  as  those  which  are 
merely  verbal.  Rann  v.  Hughes,  7T.  R.,  350, 
n  ;  Ballard  v.  Walker,  3  Johns.  Cas.,  65;  2  Bl. 
€om.,  465;  2  Steph.  Com.,  186,  187.  If  securi- 
ties of  a  different  character  are  in  any  case 
valid,  it  must  be  under  the  special  provisions  of 
some  statute.  A  recognizance  is  not  a  parol 
engagement;  nor  is  it  a  specialty,  not  being 
under  seal.  It  is,  however,  a  record,  and  as 
such  only  can  its  obligation  and  validity  be 
maintained  by  our  law. 

The  definition  of  a  recognizance  would  seem 
to  import  that  it  is  necessarily  a  record  as  soon 
as  entered  into.  But,  strictly  speaking,  this  is 
incorrect;  for  a  recognizance  is  not  a  record, 
until  duly  enrolled  and  filed.  This  rule  is  uni- 
versal, for  no  proceeding  can  be  regarded  as 
matter  of  record  before  it  has  been  enrolled 
and  filed  in  a  court  of  record.  Crosswell  v. 
Byrnes,  9  Johns.,  287;  Den  v.  Downam,  1 
Green,  135;  Cowen  &  H.  Notes  to  1  Phil.  Ev., 
p.  1013;  Rex  v.  Bowman,  6  Carr.  &  P.,  101. 

In  civil  actions,  the  recognizance  of  special 
bail  is  taken  on  a  bailpiece,  as  it  is  called,  and 
which,  by  statute,  is  directed  to  be  signed  by 
the  bail.  2  R.  8..  380,  sec.  19;  1  Tidd.  250  ; 
Petersd.  Bl.,  289;  Grah.  Pr.,  177.  This  is 
DENIO  4. 


called,  and  rightly  so,  entering  into  recogni- 
zance as  special  bail.  But  the  bailpiece,  al- 
though signed  by  the  bail,  and  certified  by  the 
officer  before  whom  it  was  acknowledged,  is 
not  a  record;  it  is  only  a  memorandum  of  the 
undertaking  of  the  bail,  which  authorizes  a 
recognizance  roll  to  be  made  out  and  filed, 
whereby  the  obligation  of  the  bail  becomes 
matter  of  record.  Grah.  Pr.,  429;  1  Tidd, 
277;  2  Id.,  729;  Petersd.  Bl.,  360,  361  ;  Bevan 
v.  Jones,  4  Barn.  &  C.,  403:  2  Ch.  PI..  472  and 
notes,  ed.  1837;  Green  v.  Ovington,  16  Johns.. 
55. 

So  too,  although  a  recognizance,  to  secure 
the  payment  of  money  by  one  party  to  an- 
other, might,  at  common  law  as  well  as  under 
the  Statute  of  23  Hen.  VIII.,  ch.  6,  be  taken 
out  of  court,  it  was  not  a  record  until  enrolled 
in  court.  2  Tidd,  1083,  *Bac.  Abr.,  [*536 
supra;  Hob.  supra;  Bothomly  v.  Lord  Fair- 
fax, 1  P.  Wms.,334;  8.  C.,  2  Vern.,750;  Olynn 
v.  Thorpe,  1  Barn.  &  Aid.,  153. 

And  the  same  principle  applies  to  recogni- 
zances taken  by  a  court  or  magistrate  for  the 
appearance  of  a  party  charged  with  a  criminal 
offense;  the  recognizance,  although  complete, 
is  not  in  strictness  a  record,  until  made  out  in 
form  and  filed  in  a  court  of  record.  Peopte  v. 
Van  Eps,  4  Wend.,  393;  People  v.  Huggin*,  10 
Id.,  472;  People  v.  Haddock,  12  Id,,  475;  Bridge 
v.  Ford,  4  Mass.,  643;  State  v.  Smith,2Qreen\., 
62;  Palister  v.  Little,  6  Id.,  350;  4  Bl.  Com., 
253;  2  R.  S.,  709,  sees.  25-27;  Id.,  729,  sec.  58; 
1  Ch.  Cr.  L.,  90,  91,  105,  404. 

The  mode  at  common  law  of  taking  such 
recognizances  in  criminal  cases,  is  for  the  court 
or  magistrate  taking  the  same  to  state  at  large 
to  the  bail,  the  obligation  entered  into,  and  its 
condition,  to  which  they  assent.  A  short  min- 
ute of  this  is  made  at  the  time,  but  it  need  not 
be  signed,  and  from,  which,  at  leisure,  a  form- 
al record  of  the  recognizance  is  prepared.  This 
is  to  be  filed  in  the  court  where  the  party  is 
bound  to  appear,  and  it  thus  becomes  a  record 
of  that  court.  1  Ch.  Cr.  L.,  90,  92,  103.  105  ; 
Commonwealth  v.  Emery,  2  Bin.,  434;  State  v. 
GJierry,  2  Dev.,  550  ;  Same  v.  Mills,  Id.,  555  ; 
Commonwealth  v.  McNiell,  19  Pick.,  127 ;  4 
Burns,  Justice,  Recognizance.  Recognizances 
in  criminal  proceedings  are  still,  with  us,  taken 
by  courts  of  record  in  the  same  way;  being  en- 
tered in  the  minutes  of  the  court,  and  the  sub- 
stance thereof  read  to  the  person  recognized  ; 
but  "All  other  recognizances  in  any  criminal 
matter  or  proceeding,  or  in  any  proceeding  un- 
der the  laws  respecting  the  internal  police  of 
this  State,  shall  be  in  writing  and  shall  be  sub- 
scribed by  the  parties  to  be  bound  thereby."  2 
R.  S.,746,  sec.  24. 

This  statute  has  reference  to  the  mode  in 
which  recognizances  are  to  be  entered  into  and 
taken,  and  not  to  the  manner  of  making  them 
records.  That  remains  as  at  common  law,  for 
the  statute  has  not  abolished  the  distinction  be- 
tween entering  into  a  recognizance,  and  its 
consummation  by  record  evidence  of  the  obli- 
gation. The  mere  entry  of  a  recognizance  in 
the  *minutes  of  a  court  of  record,  is  [*537 
not  a  record  on  which  suit  can  be  maintained 
against  the  recognizer;  nor  does  a  recogni- 
zance, taken  out  of  court,  become  a  record  by 
being  signed  as  the  statute  directs.  The  first 
is  merely  an  authority  to  make  up  and  file  a 
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formal  record  of  the  obligation  entered  into,  as 
an  acknowledgment,  proved  by  a  similar  mem- 
orandum of  a  magistrate,  was  sufficient  for  that 
purpose  at  common  law.  But  recognizances 
taken  out  of  a  court  of  record  must  now  be 
signed  as  well  as  acknowledged  and  certified. 
This  the  statute  requires  as  a  guard  against 
mistakes  and  fraud,  but  it  has  not  changed  the 
nature  of  the  obligation  thus  incurred.  The 
recognizance,  although  signed,  is  not  thereby 
transformed  into  a  record,  but  must,  at  least, 
be  filed  in  the  court  where  the  party  is  bound 
to  appear,  before  that  change  can  be  effected. 
If  the  instrument  signed  by  the  conusor  con- 
tain, as  it  well  may,  a  full  statement  of  the  ob- 
ligation entered  into,  it  may,  when  filed,  be 
very  properly  regarded  as  a  record.  But  if  it 
contain  brief  heads  of  what  was  acknowledged 
by  the  recognizor,  and  nothing  more,  it  can 
hardly  be  regarded  as  a  record,  although  such 
notes'may  be  quite  sufficient  to  justify  the  of- 
ficer in  making  out  and  filing  an  extended  and 
complete  record  of  the  obligation  entered  into. 

By  statute,  as  has  been  stated,  special  bail- 
pieces  are  to  be  signed,  which  was  not  required 
at  common  law,  a  certificate  of  an  officer  au- 
thorized to  take  the  acknowledgment,  being 
all  that  was  necessary.  At  common  law  too, 
the  same  principle  was  applicable  to  the  taking 
of  recognizances  in  criminal  proceedings,  the 
integrity  of  courts  and  magistrates  being  the 
only  guaranty,  in  all  such  cases,  for  the  accu- 
racy of  records  made  up  on  such  vouchers. 
State  v.  Cherry,  supra. 

It  has  been  deemed  proper  by  the  Legisla- 
ture to  require  that  all  special  bailpieces,  and 
such  recognizances  as  are  taken  out  of  a  court 
of  record,  shall  be  signed  by  the  persons  to  be 
charged  thereby;  but  this  has  not  changed  the 
law  in  other  respects.  The  bailpiece,  although 
signed,  is  not  by  that  made  a  record,  nor  does 
the  signature  dispense  with  the  necessity  of 
filing  a  recognizance  roll  when  proceedings  are 
538*]  to  be  taken  against  the  *bail.  And,  in 
my  view  of  the  law,  a  recognizance  taken  by  a 
magistrate  in  a  criminal  case,  and  duly  signed 
as  the  statute  directs,  does  not  thereby  become 
a  record.  It  may,  when  complete  in  form  and 
substance,  become  such  on  being  filed  in  the 
proper  court;  but  its  vitality  as  a  record  does 
not  depend  on  its  being  the  original  instru- 
ment, or  the  signature  of  the  cognizor. 

In  its  consummation  a  recognizance  always 
becomes  matter  of  record.  According  to  Ld. 
Coke,  records  "import  in  them  such  incontrol- 
lable  credit  and  veritie,  as  they  admit  no  aver- 
ment, plea,  or  proof e  to  the  contrarie."  Co. 
Litt.,  260  a.  The  rule  admits  of  some  qualifi- 
cations not  material  now  to  be  considered  ;  1 
Phil.  Ev..  317;  Cowen  &  H.  Note*,  pp.  799- 
801,  826,  909,  987,  et  seq.,  but  its  general  accu- 
racy cannot  be  questioned.  1  Phil.  Ev.,  316  ; 
Palton  v.  Miller,  13  Serg.  &  R.,  254;  Qlynn  v. 
Thorpe,  supra;  State  v.  Mitts,  supra;  Bearblock 
v.  Bead,  Cro.  Eliz.,  822,734;  Sadlers  and  their 
case,  4  Co.,  59,  60;  Harrison's  case,  5  Id.,  29  ; 
2  Shep.  Touch.,  354;  Math.  Ex.  &  Adm.,  142, 
144. 

At  common  law  a  recognizance  had  some  of 
the  qualities  of  a  judgment.  It  would  uphold 
an  execution  to  levy  the  amount,  and  in  favor 
of  the  sovereign  it  bound  the  lands  of  the  con- 
usor. 2  Tidd,  1083-1086, 1093 ;  2  Saund. ,  68  a, 
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1,  70  d,  3;  Vin.  Abr.  Recognizance,  P;  2Cruu 
Dig.,  51, sees.  4-6;  Statev.  Mills,supra;  Alhn\. 
Reesor,  16  Serg.  &  R.,  10.  By  statute,  however, 
a  recognizance  is,  with  us,  only  evidence  of  a 
debt,  and  does  not,  in  any  case,  bind  land.  2 
R.  S.,  362,  sec.  21.  It  might  always  have  been 
enforced  by  an  action  of  debt,  and  that  is  now 
the  only  remedy.  Commonwealth  \.  Oreen,  12 
Mass.,  1;  2  R.  S.,  485,  sec.  29.  But,  although 
a  recognizance  will  no  longer  uphold  an  exe- 
cution, nor  is  it  a  lien  on  land,  it  still  has  the 
most  essential  attribute  of  a  record,  for  it  im- 
ports absolute  verity,  and  in  its  nature,  is  con- 
clusive evidence  of  the  obligation  entered  into 
by  the  cognizor. 

Every  record  should  be  complete  of  itself, 
and  contain  on  its  face  enough  to  show  that  it 
is  legal  and  valid.  Upon  this  principle  records, 
of  judgments  rendered  are  made  up,  for  where 
jurisdiction  is  not  presumed,  the  record  must 
show  such  facts  *as  were  necessary  to  [*539 
give  jurisdiction  to  the  court  by  which  the 
judgment  was  rendered.  As  to  courts  of  gen- 
eral jurisdiction  the  law  dispenses  with  all 
averments  on  this  point,  as  it  raises  the  pre- 
sumption of  jurisdiction.  Cowen  &  H.  Rotes, 
pp.  1013,  1021,  987;  Mills  v.  Martin,  19  Johns., 
7,  33.  But  the  record  of  a  court  of  limited  au- 
thority, should  show  that  jurisdiction  of  the 
particular  case  in  which  the  judgment  was 
rendered,  had  been  duly  acquired.  These  rules 
apply  to  recognizance  rolls  in  civil  suits,  as 
well  as  to  records  of  recognizances  taken  in 
criminal  proceedings. 

Whatever  is  properly  matter  of  record,  and 
proceeded  on  as  such,  must  exist  and  can  be 
proved,  in  that  form  alone.  The  law  will  not 
permit  it  to  rest  partly  in  record  and  partly  in 
parol,  but  it  must  be  made  complete  in  its  prop- 
er form.  The  gist  of  an  action  being  matter 
of  record,  it  must  be  that  alone.  There  is  no 
form  of  action,  the  gravamen  of  which,  prop- 
erly speaking,  can  be  in  part  matter  of  record 
or  specialty,  and  the  residue  matter  in  pats. 

A  record  must  be  pleaded  with  a  prout  patet 
per  recordum,  which  may  be  answered  by  nul 
tiel  record.  1  Ch.  PL,  404,  521;  Arch.  Civ.  PI., 
149.  It  is  so  where  the  proceeding  is  founded 
on  the  record  of  a  recognizance,  as  well  as  in 
every  other  case. 

In  civil  suits,  the  recognizance  roll  shows  a 
case  which  authorized  bail  to  be  taken.  So  are 
all  the  forms.  Prac.  Forms  from  Tidd's  App. 
by  Caines,  96,  97;  Arch.  Civ.  PI.,  148  a;  1 
Ch.  PI.,  403;  2  Id.,  472,  477;  2  Saund.  PI.  & 
Ev.,  750.  And  in  criminal  cases  the  record  of 
the  recognizance  should  also  show  a  case  in 
which  the  court  or  magistrate,  was  authorized 
to  take  bail.  1  Ch.  Cr.  L.,  103;  Petersd.  Bl., 
509,  note;  State  v.  Smith,  2  Greenl.,  62;  Com- 
monwealth v.  Loveridge,  11  Mass.,  337;  Same  v. 
Daggett,  16  Id.,  447;  Same  v.  The  Bail  of  Gor- 
don, 15  Pick.,  193  ;  Same  v.  McNeill,  19  Id., 
127;  State  v.  Corson,  1  Fairf.,  473;  People  v. 
Blankman,  17  Wend.,  252;  Same  v.  Brown,  23. 
Id..  47;  Same  v.  Koeber,  7  Hill,  39. 

The  proper  form  of  declaring  in  debt  on  the 
record  of  a  recognizance  in  a  criminal  case,  is 
to  set  out  the  matters  of  fact  *which  [*54O 
constitute  the  foundation  of  the  defendant's  ob- 
ligation, and  which  must  appear  in  the  record. 
These  should  be  stated  with  a  prout  patet,  and 
should  be  followed  by  proper  averments  to 
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show  a  breach  of  the  condition  of  the  recogni- 
zance. Declarations  on  recognizances  of  spe- 
cial bail  in  civil  cases,  are  drawn  in  this  form. 
But  the  declaration  in  the  case  at  bar  was  not 
framed  on  any  such  principle.  As  disclosed  by 
the  declaration,  the  action  seems  to  be  found- 
ed on  an  obligation,  created  in  part  by  matter 
of  record,  and  in  part  by  matter  in  pais.^  I 
know  of  no  principle  on  which  such  an  action 
can  be  upheld.  Besides,  a  recognizance  is  an 
obligation  of  record.  This  is  its  definition,  as 
given  in  books  of  approved  authority.  Every- 
thing, therefore,  which  constitutes  the  obliga- 
tion; that,  by  which  the  conusor  is  bound,  must 
appear  in  and  by  the  record.  This  is  precisely 
what  the  declaration  should  contain,  for  good 
pleading  is  a  statement  of  material  facts,  and 
except  showing  a  breach  of  the  condition,  this 
is  all  that  need  be  alleged  in  a  declaration. 
There  is  a  further  difficulty  in  the  present  case; 
for  it  is  impracticable  to  ascertain  from  this 
declaration,  with  anything  like  reasonable  cer- 
tainty, what  is  in,  and  what  out  of  the  record 
of  the  recognizance.  In  this  particular  the 
pleading  is  faulty. 

Much  confusion  has  arisen  from  the  use  of 
the  term  recognizance  to  indicate  not  only  the 
acknowledgment  made  by  the  conusor  in  en- 
tering into  the  obligation  and  the  minute  of  the 
officer  taking  the  acknowledgment,  but  also 
the  obligation  thus  incurred,  and  the  record 
evidence  of  such  obligation.  In  the  case  of 
the  State  v.  Smith,  supra,  the  court  say:  "It  is 
settled  law  that  a  recognizance  should  state 
the  grounds  on  which  it  is  taken."  Again;  in 
the  Commonwealth  v.  Daggelt,  supra :  "It  is  es- 
sential to  a  recognizance  of  this  kind  that  it 
show  the  cause  of  taking  it."  The  term  "re- 
cognizance," as  used  in  these  and  many  other 
cases,  must  be  understood  as  having  reference 
to  the  record  on  which  the  action  was  found- 
ed, and  not  to  the  act  of  acknowledgment,  or 
the  minute  thereof  made  at  the  time  by  the 
court  or  magistrate  taking  the  recognizance. 
Understood  in  this  sense,  the  rule  laid  down 
541*]  in  the  *authorities  referred  to,  applies 
to  recognizances  in  civil  as  well  as  criminal 
cases.  The  recognizance  roll  on  which  suit  is 
brought  against  special  bail,  must  show,  on  its 
face,  the  grounds  on  which  bail  in  the  partic- 
ular case  was  taken;  that  is,  the  court  in  which 
the  original  action  was  pending,  what  the  ac- 
tion was,  and  the  names  of  the  parties  thereto. 

The  recognizance  in  this  case,  was  taken 
before  the  Recorder  of  the  City  of  Albany, who, 
being  of  the  degree  of  counselor  in  this  court, 
was,  by  virtue  of  his  office,  a  Supreme  Court 
Commissioner.  2  R.  8.,  281,  sec.  32.  He  was 
authorized  to  let  to  bail  in  all  cases,  persons 
brought  before  him  charged  with  crime.  Id., 
710,  sec.  29.  Looking  at  the  first  count  in  this 
declaration  the  prisoner  was  not  brought  be- 
fore the  recorder  charged  with  a  crime,  but  on 
a  writ  of  habeas  corpus.  The  sheriff  to  whom 
this  writ  was  directed,  should  have  made  a  re- 
turn stating  the  oause  of  the  imprisonment 
complained  of;  Id.,  566,  sec.  32;  and  it  was  the 
duty  of  the  recorder  immediately  to  proceed 
and  examine  into  the  facts  contained  in  such 
return,  and  into  the  cause  of  the  imprisonment. 
Id.,  567,  sec  38;  p.  569,  sec.  48.  And,  by  the 
statute:  "If  it  appear  that  the  party  has  been 
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legally  committed  for  any  criminal  offense,  or 
if  he  appear  by  the  testimony  offered  with  the 
return, or  upon  the  hearing  thereof, to  be  guilty 
of  such  an  offense,  although  the  commitment 
be  irregular,  the  court  or  officer  before  whom 
such  party  shall  be  brought,  shall  proceed  to- 
let  such  party  to  bail,  if  the  case  be  bailable, 
and  good  bail  be  offered;  or  if  not,  shall  forth- 
with remand  such  party."  Id.,  568,  sec.  43. 
This,  as  far  a*  I  know,  is  the  only  authority 
the  recorder  had,  for  letting  a  person  to  bail 
on  habeas  corpus,  and  the  inquiry  is  presented, 
whether  the  first  count  in  this  declaration 
shows  that  such  a  case  existed  before  that  of- 
ficer, when  bail  was  taken  by  him.  And  it  is- 
plain  that  no  such  case  appears  by  that  count. 
It  is  not  shown  that  any  return  was  made  to- 
the  writ  of  habeas  corpus,  or  that  the  recorder 
was  in  any  manner  apprised  of  the  cause  for 
which  the  prisoner  had  been  committed  and 
was  detained  in  custody.  We  cannot,  there- 
fore, as  I  think,  see  that  a  case  existed  before 
the  recorder  which  authorized  him  to  take 
*bail;  and  such  being  the  fact,  he  had  [*542 
no  power  to  take  a  recognizance.  A  recogni- 
zance is  not  merely  an  acknowledgment  of  a. 
debt  on  a  specified  condition,  but  it  is  an  ac- 
knowledgment, taken  by  a  court  or  officer,  in 
such  a  case  and  manner,  that  the  law  will  per- 
mit a  legal  record  thereof  to  be  made.  This  is- 
allowable  where  a  case  for  taking  bail  exists- 
before  an  officer,  but  not  simply  because  bail 
is  voluntarily  given  to  procure  the  liberation 
of  a  party  who  is  imprisoned. 

This  count  can  hardly  be  said  to  be  framed 
as  on  a  record  of  a  recognizance;  and  it  is  quite 
impracticable  to  ascertain  what  appears  by  the 
record  and  what  by  matter  in  pais.  The  pro- 
ceedings before  the  police  justice  are  slated  at 
large,  as  also  is  the  fact  that  an  indictment  was- 
found;  all  which  was  wholly  unnecessary.  It 
would  have  been  sufficient  to  allege  that  the 
prisoner  was  brought  before  the  recorder  on  a 
writ  of  habeas  corpus,  to  which  the  sheriff  made 
a  return,  that  he  was  in  his  custody  on  the 
mittimus  issued  by  the  police  justice,  setting 
forth  the  substance  thereof,  and  that  thereupon 
the  recognizance  was  entered  into  by  the  de- 
fendant. These  averments,  adding  time,  place 
and  circumstances,  would  have  shown  a  prop- 
er occasion  for  taking  bail;  and  the  record  of 
the  recognizance,  if  in  due  form,  would  have 
proved  such  averments  to  be  true.  On  such  a. 
record,  supposing  the  condition  of  the  obliga- 
tion to  be  broken,  an  action  of  debt  would  lie, 
as  upon  a  recognizance  of  bail  in  a  civil  suit. 
The  declaration  might  be  framed  in  the  ordi- 
nary way,  with  a  prout  patet,  followed  by  an 
averment  of  the  breach  of  the  condition.  This- 
count,  as  I  read  it,  was  not  framed  on  any  such 
principle;  for  it  is  impracticable  to  determine, 
from  its  multifarious  statements,  what  appears- 
by  the  record  of  the  recognizance,  and  what  in 
some  other  way.  In  my  opinion  the  count  is 
bad,  and  the  defendant  should  have  judgment 
upon  it. 

The  second  count  alleges  that  the  prisoner, 
being  in  the  custody  of  the  sheriff  on  a  com- 
mitment for  felony,  was  brought  before  the  re- 
corder of  the  City  of  Albany,  etc.,  who  there- 
upon took  such  recognizance  as  is  mentioned 
in  the  first  count.  But  it  is  not  stated  that  the 
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prisoner  was  brought  before  the  recorder  on  a 
543*]  *writ  of  habeas  corpus,  or  that  he  ever 
heard  of  the  commitment  by  the  police  justice. 
I  certainly  know  of  no  mode  in  which  the  pris- 
oner, who  was  not  under  indictment,  could 
lawfully  be  brought  before  the  recorder  other- 
wise than  on  habeas  corpus;  and  if  that  writ 
was  issued,  and  the  recognizance  taken  there- 
upon, it  should  have  been  so  stated.  This 
count  is  open  to  objections  like  those  stat- 
ed against  the  first,  and  in  my  estimation  is 
bad. 

In  form,  there  is  to  a  certain  extent,  a  simi- 
larity between  a  bond  and  a  recognizance;  and 
they  agree  in  this,  that  an  action  of  debt  will 
lie  on  each.  But  here  the  analogy  ceases.  A 
bond  is  always  sealed  by  the  obligor,  but  a 
recognizance  need  not  be.  A  bond  creates  a 
debt  by  specialty,  a  recognizance  one  by  rec- 
ord. In  the  latter  respect  it  is  like  a  judgment, 
and  in  its  nature  equally  conclusive  on  the  re- 
cognizors,  infants  as  well  as  adults.  Macph. 
Inf.,  464,  491;  1  Inst.,  380  b,  2;  Id.,  673;  Bing. 
Inf.,  43.  In  every  point  of  view,  a  recogni- 
zance is  intrinsically  different  from,  and  su- 
perior to,  a  bond  or  other  specialty;  and  upon 
no  principle  do  I  see  that  it  can  be  regarded 
and  enforced  as  a  security  of  that  nature.  In 
vitality  and  effect  it  is  a  record,  and  should  be 
counted  upon  and  enforced  as  such. 

I  think  this  declaration  is  bad,  and  that  the 
defendant  is  entitled  to  judgment  on  the  de- 
murrers. 

Bronson,  C7i  J.  A  criminal  recognizance 
taken  out  of  court  must  be  in  writing,  and  be 
subscribed  by  the  party  to  be  bound  by  it.  2 
R.  S.,  746,  sec.  24.  It  is  no  longer  a  lien  upon 
lands,  but  is  deemed  a  mere  evidence  of  debt. 
Id.,  362,  sec.  21.  And  the  remedy  upon  it, 
when  forfeited,  is  by  action  of  debt  for  the 
penalty,  in  which  action  the  proceedings  and 
pleadings  are  in  most  respects  the  same  as  they 
are  in  other  personal  actions  for  the  recovery 
of  a  debt.  Id.,  485,  sec.  29.  These  are  all  the 
•changes,  either  in  form  or  effect  which  have 
been  made  by  the  Legislature;  and  I  entertain 
no  doubt,  that  when  the  recognizance  is  re- 
turned and  filed  in  the  proper  office,  it  is  still, 
what  the  common  law  has  declared  it  to  be,  an 
-544*]  acknowledgment  of  *record;  and  like 
other  records,  it  imports  absolute  verity.  Thus 
far  I  agree  with  my  brother  Beardsley.  But 
when  the  recognizance  has  a  condition  to  do 
some  act  for  the  doing  of  which  such  an  obli- 
gation may  properly  be  taken,  and  the  officer 
before  whom  it  was  acknowledged  had  author- 
ity by  law  to  act  in  cases  of  that  general  de- 
scription, I  think  the  recognizance  is  valid, 
although  it  does  not  recite  the  special  circum- 
stances under  which  it  was  taken.  And  in  de- 
claring upon  such  a  recognizance,  I  do  not 
not  think  it  necessary  to  aver  the  existence  of 
the  particular  facts  which  prove  that  the  offi- 
cer had  authority  to  take  it.  It  is  true  that 
the  want  of  such  an  averment  has  been  thought 
a  fatal  objection.  People  v.  Koeber,  and  People 
v.  Young,  7  Hill,  39,  44.  In  the  first  of  those 
«ases  it  was  not  necessary  to  go  so  far;  for  the 
charge  was  burglary,  the  first  degree  of  which 
is  punishable  with  imprisonment  for  life,  and 
the  special  justice  had  no  authority  by  law  to 
take  a  recognizance  in  such  a  case.  And  in 


several  of  the  cases  cited  in  People  v.  Koeber,  it 
appeared  affirmatively  that  the  officer  who 
took  the  recognizance  had  no  jurisdiction. 
Vose  v.  Deane,  7  Mass.,  280;  Commonwealth  v. 
Loveridge,  11  Id.,  337;  Commonwealth  v.  Otis, 
16  Id.,  198; Harrington  v.  Brown,  1  Pick.,  232; 
People  v.  Brown,  23  Wend.,  47.  Of  course 
these  cases  prove  nothing  upon  the  present 
question.  This  recognizance  was  taken  by  an 
officer  who  could  let  to  bail  in  all  bailable 
cases.  2  R.  S.,  281,  sec.  32:  Id.,  710,  sec.  29; 
Id.,  728,  sec.  56.  And  it  was  a  case  where 
bail  might  by  law  be  taken.  In  Bridge  v.  Ford, 
4  Mass.,  641,  it  was  said  that  the  recognizance 
should  recite  the  cause  of  taking  it,  so  that  it 
might  appear  that  the  officer  had  cognizance 
of  the  matter;  but  the  remark  was  not  neces- 
sary to  the  decision  of  the  cause.  And  that  is 
also  true  of  Commonwealth  v.  Downey,  9  Mass., 
520,  where  it  was  again  said,  that  a  recogni- 
zance should  recite  the  cause  of  its  caption. 
On  the  authority  of  the  two  last  mentioned 
cases,  the  same  doctrine  was  again  affirmed  in 
State  v.  Smith,  2  Greenl.,  62,  but  it  was  not  nec- 
essary to  decide  the  question.  Nor  do  I  find 
that  it  has  ever  been  necessarily  decided,  unless 
it  was  in  People  v.  *  Young,  7  Hill,  44,  [*545 
where,  as  I  think,  too  much  importance  was 
given  to  the  dicta  which  have  been  men- 
tioned. 

As  the  recognizance  must  be  conditioned  to 
do  some  act  for  the  doing  of  which  such  an 
obligation  may  properly  be  taken,  it  will,  to 
that  extent,  show  the  cause  of  its  caption.  But 
it  need  not  recite  all  the  facts  which  prove  that 
the  officer  had  jurisdiction  to  act  in  the  partic- 
ular case. 

It  is,  undoubtedly,  a  well  settled  and  highly 
important  principle,  that  before  anyone  can  be 
affected  by  the  judgment  or  order  of  a  court 
or  officer  of  special  and  limited  jurisdiction,  it 
must  not  only  appear  that  the  court  or  officer 
had  authority  to  act  incases  of  that  kind,  but 
that  jurisdiction  had  been  acquired  in  the  par- 
ticular case.  But  there  is  an  obvious  distinc- 
tion between  cases  where  a  charge  or  burden 
is  attempted  to  be  fastened  upon  a  party  by  a 
proceeding  in  inmtum,  and  those  where  the 
charge  or  burden  springs  from  his  own  volun- 
tary act.  Here  the  defendant  went  before  an 
officer  duly  authorized  to  let  to  bail,  and  sub- 
scribed a  recognizance  for  the  appearance  of 
Murray,  to  answer  a  charge  of  forgery;  and 
the  instrument  has  been  filed  of  record;  and  I 
cannot  think  the  recognisance  void  because  it 
fails  to  recite  the  particular  facts  which  led  to 
the  taking  of  it;  nor  that  ft  is  necessary  in  de- 
claring to  make  any  averment  byway  of  forti- 
fying or  upholding  the  record.  If  we  reject 
all  such  averments  in  this  declaration  as  sur- 
plusage, the  pleading  will  be  sufficient  in  sub- 
stance, though  it  may  be  defective  in  point  of 
form.  My  brother  Jewett  is  of  the  same 
opinion,  and  the  people  are  entitled  to  judg- 
ment. 

Ordered  accordingly. 

Recognizance— Sufficiency  of— Jurisdiction.  Cited 
in— 2  N.  Y.,  85 ;  3  Abb.  App.  bee.,  603 ;  5  Barb.,  515 ; 
10  Barb.,  40;  44  Barb.,  131 ;  51  Barb..  361;  3  Park., 
Ill; 5 Daly, 375:  9Leg.Obs.,  21;77Ind.,  433;  5 Kan., 
566 ;  14  Mich.,  443 ;  10  Minn..  47. 

Declaration  upon — Unnecessary  to  aver  jurisdic- 
tional  facts.  Disapproved— 30  Ind.,  65. 

Cited  in— 5  Barb.,  362,  515  ;  3  Dill.,  436 ;  36  Mo.,  140. 
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546*]     *PETERS  v.  McKEON. 

Covenant  to  Convey— Breach  Because  of  Defect  in 
Title — Measure  of  Damages. 

In  covenant  on  an  executory  contract  for  the  sale 
of  lands  by  the  vendee  against  the  vendor,  where 
the  latter  has  been  unable  to  perform  in  conse- 
quence of  a  defect  in  his  title,  the  rule  of  damages 
is  the  same  as  in  an  action  on  the  covenants  as  to 
title  in  a  deed. 

In  such  a  case,  the  plaintiff  can  only  recover  for 
.such  part  of  the  consideration  as  he  may  have  paid, 
with  interest. 

He  cannot  recover  the  expenses  of  taking  pos- 
session, or  of  commencing  the  cultivation  or  the 
land,  though  he  entered  pursuant  to  the  terms  of 
the  contract. 

Citations— 3  Cai.,  Ill :  4  Johns.,  1 ;  14  Wend.,  38  ;  2 
Hill,  115:  2  W.  Bl.,  1078;  2  Wend..  399;  10  Barn.  & 
€.,  4H5;  6  Barn.&  C.,  31;  17  Wend..  71  ;T.  Raym.,  77. 

~P  RROR  to  the  Superior  Court  of  the  City  of 
Hi  N.  Y.  Peters  sued  McKeon  in  the  court 
below  in  covenant  on  the  following  written 
agreement :  February  16,  1839,  the  defendant 
contracted  to  sell  to  the  plaintiff  his  farm  at 
Rossville,  on  Staten  Island,  containing 72  acres, 
with  the  farming  utensils  and  stock  on  the 
premises,  and  to  execute,  on  or  before  the  first 
of  May  then  next,  at  the  office  of  A.L.  Jordan, 
in  the  City  of  N.  Y.,  to  the  satisfaction  of  said 
Jordan,  a  good  and  sufficient  warranty  deed 
with  full  covenants,  on  condition  that  the 
plaintiff,  on  delivery  of  the  deed,  should  pay 
the  defendant  $3,000,  and  secure  by  bond  and 
mortgage  the  further  sum  of  $1,750,  payable 
in  one  year  thereafter  with  interest.  The 
plaintiff  was  to  have  possession  of  the  prem- 
ises, if  wanted,  at  any  time  after  the  first  of 
April  then  next. 

About  the  6th  or  8th  of  April  next  following 
the  making  of  the  contract,  the  plaintiff  re- 
moved with  his  family  and  effects  from  Stuy- 
vesant,  Columbia  Co.,  on  to  and  took  posses- 
sion of,,  the  farm  in  question,  and  continued  in 
possession  until  after  the  17th  day  of  May  fol- 
lowing While  in  possession,  the  plaintiff 
ploughed  a  portion  of  the  land,  drew  manure 
upon  it,  made  the  garden  for  the  season,  set 
out  strawberry  plants,  sowed  peas,  oats  and 
grass  seed,  and  did  other  things  upon  the  land. 

The  defendant  had  purchased  the  farm  from 
one  Adam  Bradley,  in  1834,  who  had  previous- 
ly purchased  from  the  executors  'of  James 
Johuson,  under  a  power  in  his  will.  By  his 
will,  made  in  1827.  Jolfnson  devised  the  farm 
547*]  to  his  wife  for  life,  with  a  *power  to 
his  executors  to  sell  the  same  at  her  death;  and 
the  executors  conveyed  before  her  death.  To 
remedy  this  defect,  the  surviving  children  and 
severa^of  the  grandchildren  of  Johnson  had 
joined 'in  the  deed  to  the  defendant;  but  some 
of  the  grandchildren  were  not  then  of  age  and 
could  not  convey.  One  of  the  grandchildren 
was  still  under  age  at  the  time  this  controversy 
Arose;  and  as  to  him  there  was  a  covenant  by 
a  third  person  that  he  should  confirm  the  title 
on  coining  of  age.  His  share  was  one  twenty- 
fourth  part  of  the  property.  All  the  other 
heirs  of  Johnson  who  had  not  already  done  it, 
"were  ready  to  release  so  as  to  perfect  the  title. 


NOTE.— Covenant  to  convey — Breach  by  bona  flde 
vendor  because  of  the  discovery  of  a  defect  in  his  title 
—Measure  of  damages.  See  Baldwin  v.  Munn,  2 
Wend.,  399,  note.  See,  also,  Staats  v.  Ten  Eyck,  f 
•Cai.,  Ill,  note ;  Driggs  v.  Dwight,  17  Wend.,  71,  note 
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As  early  as  the  19th  of  April,  the  defendant 
jrepared  a  deed  in  pursuance  of  the  contract, 
ind  submitted  it  to  the  plaintiff,  who  objected 
,hat  the  property  was  not  sufficiently  described. 
[t  was  described  by  the  roads  and  lands  adjoin- 
ng.  The  defendant  then  got  the  land  sur- 
veyed, and  described  it,  as  the  plaintiff  had  de- 
sired, by  courses,  distances  and  monuments. 

The  plaintiff  attended  at  Mr.  Jordan's  office 
on  the  first  day  of  May,  ready  to  perform  the 
ontract  on  his  part;  but  the  defendant  did  not 
appear.  Why  the  defendant  failed  was  not 
proved ;  but  Mr.  Jordan  had  about  two  weeks 
before  removed  his  office  to  a  different  street 
from  where  it  was  when  the  agreement  was 
made.  On  the  14th  of  May,  a  deed  was  tend- 
ered to  Mr.  Jordan.  On  the  15th  of  the  same 
month  the  plaintiff  wrote  a  letter  to  the  de- 
fendant, objecting  to  the  title,  particularly  in 
relation  to  the  share  of  the  grandchild  not 
yet  of  age,  and  giving  notice  that  he  should 
quit  the  premises,  and  require  the  defendant 
to  pay  damages.  On  the  17th  of  May,  a  proper 
deed  was  tendered  to  the  plaintiff,  who  was 
then  on  the  farm;  but  he  refused  to  receive  it, 
saying  it  came  too  late;  he  also  objected  to  the 
title,  and  found  fault  with  the  farm — said  there 
were  wild  onions  and  other  weeds  growing 
on  it. 

The  plaintiff  soon  afterwards  quit  the  farm 
and  brought  this  action  on  the  contract,  assign- 
ing for  breach  the  non  conveyance  of  the  farm 
on  the  first  day  of  May.  In  his  declaration, 
and  by  his  proofs,  he  claimed  to  recover  the 
expenses  of  removing  *from  Columbia  [*548 
on  to  the  farm,  and  the  expenses  and  value  of 
his  labor  in  planting  and  sowing  the  land 
while  in  possession,  amounting  in  all  to  sever- 
al hundred  dollars.  The  defendant  offered  to 
prove  what  the  farm  was  worth  in  May,  1839; 
but  the  plaintiff  objected,  and  the  judge  ex- 
cluded the  evidence. 

The  judge  charged  the  jury,  in  substance, 
that  if  the  defendant  willfully  and  designedly 
neglected  to  convey  on  the  first  day  of  May, 
the  plaintiff  was  entitled  to  recover  all  the  dam- 
ages which  he  had  sustained  by  the  breach  of 
the  contract:  that  unless  the  non  performance 
was  willful  and  intentional,  the  plaintiff  was 
entitled  to  nominal  damages  only;  that  if  the 
jury  believed  that  the  omission  was  accidental 
or  inadvertent,  and  that  before  the  plaintiff 
moved  off  the  farm,  or  any  circumstances  had 
occurred  materially  varying  the  condition  of 
things,  the  defendant  had  fairly  tendered  a 
conveyance  of  all  the  title  which  he  had  the 
power  or  ability  to  grant,  and  the  plaintiff  had 
refused  to  receive  it,  the  plaintiff  could  not  re- 
cover any  of  the  special  damages  of  which  he 
had  given  evidence.  The  judge  also  told  the 
jury  that  no  bad  faith  on  the  part  of  the  de- 
fendant in  making  the  contract  was  alleged  or 
pretended  by  the  plaintiff.  The  plaintiff  ex- 
cepted  to  the  charge.  Verdict  in  his  favor  for 
six  cents  damages.  Judgment,  that  the  plaint- 
iff recover  the  damages  assessed  by  the  jury; 
and  that  the  defendant  recover  costs.  The 
plaintiff  brings  error. 

Messrs.  C.  P.  Kirkland  and  A.  L.  Jor- 
dan, for  plaintiff  in  error.  1.  The  rule  for- 
bidding a  recovery  for  the  increased  value  of 
the  land,  and  for  permanent  improvements, 
applies  only  to  executed  sales,  and  not  to 
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executory  contracts.  Though  the  plaintiff  in 
this  case  claimed  to  recover  only  for  actual  ex- 
penses, it  is  important  to  ascertain  the  extent 
of  the  rule  referred  to.  Stoats  v.  Exs.  of  Ten 
Eyck,  8  Caiv  111;  Pitcher  v.  Livingston,  4 
Johns.,  1;  Morris  v.  PMps,  5  Id.,  49;  Gittet  v. 
Maynard,Id.,  85;  Waldo  v.  Long,  7  Id.,  173; 
Caulkins  v.  Harris,  9  Id.,  324;  Bennet  v.  Jen- 
kins, 13  Id.,  50;  Dimmick  v.  Lockwood,  10 
Wend.,  142;  Kinney  v.  Watts,  14  Jd.,  38;  Du- 
mll  v.  CVaz^,  2  Wh.,  65,  n.;  Hopkins  v.  Lee,  6 
549*]  M,  109;  Marston  v.  Zfo&fo,  *2  Mass., 
433;  Bickford  v.  Paz^e,  /d,  455;  Gore  v.  .5ra- 
2«er,  3  Id.,  523;  Flureau  v.  Thornhill,  2  W.  Bl., 
1078. 

2.  Such  expenses  as  were  claimed  in  this 
case  were  proximate  damages,  and  were  clear- 
ly recoverable.    1  Saund.  PI.  &Ev.,  136; Nurse 
v.  Barnes,  T.  Raym.,  77  ;  Driggsv.  Dwight,  17 
Wend.,  71;  Bennett  v.    Lockwood,  20  Id.,  223; 
CTarA  v.  Pinney,  7  Cow.,  681 ;  ifop&ms  v.  Graze- 
brook,  6  Barn.  &  C.,  31. 

3.  The  judge  erred  in  excluding  from  the 
consideration  of  the  jury  the  question  whether 
the  defendant  acted  in  bad  faith  in  making  the 
contract.    The  motive  which  led  him  to  break 
it  should  have  no  influence  on  the  damages; 
but  if  he  entered  into  it  knowing  that  he  could 
not  make  a  good  title,  he  ought  to  make  good 
every  description  of  injury  which  the  plaint- 
iff has  sustained. 

Mr.  C.  O'Conor,  for  defendant  in  er- 
ror. The  rule  is  well  settled,  that  in  an  action 
on  the  covenants  for  title  in  a  deed  of  lands, 
the  covenantee  can  recover  nothing  more  than 
the  consideration  money.  Where  the  suit  is  on 
an  executory  contract  to  convey  land,  the  rule 
must  necessarily  be  the  same.  Baldwin  v. 
Munn,  2  Wend.,  399;  Blanchard  v.  Ely,  21  Id., 
346.  One  who  fraudulently  contracts  to  put 
off  a  bad  title,  would  doubtless  be  liable  in 
damages  to  the  party  injured,  but  then  the  ac- 
tion must  be  case  for  the  deceit.  No  such 
claim  is  set  up  in  the  declaration  in  this  cause. 
So,  one  who  is  able  to  make  a  good  title  and 
perversely  refuses  to  convey,  may  be  liable  for 
damages  of  the  character  claimed.  Such  was 
the  case  of  Driggs  v.  Dwight,  17  Wend.,  71. 
But  the  jury  have  found  against  the  existence 
of  such  a  fact  here. 

By  the  Court,  Bronson,  Ch.  J.  When  the 
title  to  real  estate  fails  after  an  executed  con- 
tract of  sale,  the  measure  of  damages,  in  an  ac- 
tion on  the  covenants  of  seisin  and  for  quiet 
enjoyment,  is  the  consideration  money  paid, 
with  interest  for  so  long  a  time  as  the  vendee 
may  be  compelled  to  pay  for  mesne  profits  and 
the  costs  of  the  suit  by  which  he  was  evicted. 
55O*]  He  *can  recover  nothing  for  increased 
value,  nor  for  improvements  made  on  the  land. 
Staats  v.  Executors  of  Ten  Eyck,  3  Cai.,  Ill; 
Pitcher  v.  Livingston,  4  Johns.,  1;  Kinney  v. 
Watts,  14  Wend.,  38;  Kelly  v.  Dutch  Church, 
2  Hill,  115.  And  on  an  executory  contract  for 
the  sale  of  lands  which  the  vendor  believes  to  be 
his  own,  and  where  there  is  no  fraud  on  his  part 
if  the  sale  falls  through  in  consequence  of  a 
defect  of  title,  the  measure  of  damages  is  sub- 
stantially the  same  as  it  is  in  the  case  of  an  ex- 
ecuted sale.  If  the  vendee  has  paid  any  part 
of  the  consideration,  he  may  recover  back  the 
money, with  interest.  But  he  can  recover  noth- 
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ing  for  the  loss  of  a  good  bargain.  Flureau 
v.Thornhill,  2  W.  Bl.,  1078;  Baldwin?.  Munn, 
2  Wend.,  399;  and  see,  Walker  v.  Moore,  10 
Barn.  &  C..  416.  And  he  cannot,  I  think,  be 
entitled  to  the  expenses  which  may  have  been 
incurred  in  removing  to  the  land  or  in  making 
improvements  upon  it,  whether  of  a  permanent 
or  temporary  nature.  There  is  no  reason  in 
favor  of  such  an  allowance,  which  would  not 
apply  with  equal  force  had  the  title  failed  after 
a  deed  had  been  given;  and  in  that  case  it  is- 
entirely  settled  that  such  expenses  cannot  be 
recovered. 

It  may  be  added,  that  in  this  case  the  plaint- 
iff did  not  act  with  sufficient  caution.  He 
should  have  looked  into  the  title,  and  ascer- 
tained whether  it  was  likely  to  prove  satisfac- 
tory before  he  took  possession  of  the  property 
under  the  contract.  On  this  ground  the  case 
of  Walker  v.  Moore,  10  Barn.  &  C.,  416,  fully 
sustains  the  judgment  of  the  court  below. 

In  Hopkins  v.  Grazebrook,  6  Barn.  &  C.,  31, 
the  defendant  was  held  liable  on  the  ground 
that  he  had  contracted  for  the  sale  of  lands  to 
which  he  had  no  color  of  title.  In  Briggs  v. 
Dwight,  17  Wend.,  71,  the  bargain  did  not  fall 
through  in  consequence  of  any  defect  of  title. 
The  defendant  perversely  refused  to  perform 
his  contract,  when  there  was  no  obstacle  in  the 
way.  The  damages  which  the  plaintiff  recov- 
ered resulted  from  the  fraudulent  conduct  of 
the  defendant.  Nurse  v.  Barns,  T.  Raym.,  77, 
is  also  a  case  where  the  defendant  wrongfully 
and  without  excuse,  refused  to  perform  his 
contract,  and  kept  *the  defendant  out  [*55  1 
of  possession.  We  see  nothing  in  the  case* 
cited  by  the  plaintiff's  counsel  which  conflicts 
with  the  decision  of  the  Superior  Court. 

Judgment  affirmed. 

Distinguished— 43  Barb.,  474. 

Reviewed-20  N.  Y.,  145. 146. 

Cited  in— 28  N.  Y.,  270 ;  40  N.Y.,  64,  66 ;  69  N.Y.,  204  ; 
81  N.  Y.,  489 ;  14  Hun,  385 ;  24  Barb.,  104  ;  45  Barb., 
616 ;  3  T.  &  C.,  328 ;  1  Duer,  352 ;  7  Bos.,  509 :  21  Mich. 
387  ;  4  Am.  Rep.,  494 ;  34  N.  J.  L.,  363 ;  58  Mo.,  41 ;  17 
Am.  Rep.,  684 ;  65  Me.,  90 ;  20  Am.  Rep.,  679  ;  25  N. 
H.,  239;  57  Am.  Dec.,  328. 


THE  PEOPLE  0.  GUILD  ET  AL. 

Action  on  Executor's  Bond — Statutes. 

A  suit  may  be  maintained  on  an  executor's  or  ad- 
ministrator's bond,  whem  forfeited  by  the  non-pay- 
ment of  a  sum  decreed  by  the  surrogate  to  be  paid 
to  a  legatee  or  creditor  pursuant  to  2  R.  S.,  p.  72, 
sec.  19,  though  the  decree  has  not  been  docketed  or 
an  execution  issued  and  returned,  and  though  the 
bond  has  not  been  assigned  as  authorized  by  Stat. 
1837,  p.  135,  sees.  63-65,  and  Stat.  1844,  p.  90,  sees.  1, 2. 

Citations— Laws  1837,  p.  535,  sec.  65 ;  2  R.  S.,  72,  sec. 
19;  9  Cow.,  438,  506;  5  Hill,  221. 

TVEMURRERto  declaration.  The  action  was 
\J  debt  on  a  bond  executed  by  the  defendant 
Guild  as  principal,  and  the  other  defendants 
assureties.in  the  penalty  of  $8,000,  conditioned 
that  Guild,  as  the  executor  of  the  last  will  and 
testament  of  N.  Guild,  deceased,  should  faith- 
fully execute  the  trust  reposed  in  him  as  such 
executor,  and  should  also  obey  all  orders  of  the 
surrogate  of  the  County  of  Saratoga,  touching 
the  administration  of  said  estate.  The  decla- 
ration set  forth  the  issuing  of  letters  testament- 
ary by  the  surrogate  of  Saratoga,  to  the  de- 
fendant Guild;  a  complaint  against  him  by 
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•certain  legatees  and  the  proceedings  thereon, 
pursuant  to  2  R.  S.,  72,  sees.  18-20,  which  re- 
sulted in  giving  the  bond  declared  on;  a  cita- 
tion subsequently  issued  to  Guild  by  the  surro- 
gate, to  render  an  account  as  executor,  and  the 
proceedings  thereon,  including  a  decree  made 
by  the  surrogate  September  10,  1844,  adjudg- 
ing that  Guild  should  pay  to  two  legatees  of 
the  testator  named  therein  the  sum  of  $624.92 
each,  with  interest  on  demand,  and  certain 
costs,  for  which  Guild  was  adjudged  to  be  per- 
sonally liable  to  the  legatees;  and  a  demand  of 
and  refusal  by  Guild  to  pay  the  amount  ad- 
judged, and  a  further  order  of  the  surrogate 
made  October  9,  1844,  that  the  bond  be  prose- 
cuted, whereby  an  action  hath  accrued,  etc. 
552*]  *Breach,  non-payment  of  the  penalty 
of  the  bond.  Demurrer  and  joinder. 

Mr.  O.  S.  Brigham.  for  defendants,  re- 
ferred to  the  statutes  authorizing  the  docketing 
of  the  decrees  of  surrogates,  and  the  issuing 
and  return  of  executions  thereon,  Stat.  1837.  p. 
.535,  sees.  63-65,  and  Stat.  1844,  p.  90,  sees.  1, 
2,  and  insisted  that  the  declaration  was  defect- 
ive in  not  showing  that  the  decree  in  this 
case  had  been  docketed,  and  that  execution 
thereon  had  been  returned  unsatisfied  against 
Guild,  and  that  the  bond  had  been  assigned 
pursuant  to  section  65  of  the  Act  of  1837.  He 
maintained  that  the  provisions  of  the  Acts  cited 
were  a  substitute  for  the  remedy  given  by  the 
Revised  Statutes  on  the  bond,  and  that  since 
these  enactments  the  remedy  against  the  exec- 
utor must  be  exhausted  before  his  bond  could 
be  prosecuted.  He  cited  1  Kent,  Com.,  466  ; 
Clark  v.  Brmcn,  18  Wend.,  213,  222;  People  v. 
Morrell,  21  Id.,  563;  Stafford  v.  Ingersol,  3 
Hill,  38. 

Mr.  G.  W.  Kirtland,  for  plaintiffs,  cited 
Bowenv.  Lease,  5  Hill,  221;  McCartee  v.  Or- 
phan Asylum  Society,  9  Cow.,  437. 

By  the  Court,  Beardsley,  J.  The  Acts  of 
1837  and  1844,  which  have  been  referred  to, 
Authorize  certain  decrees  of  surrogates  to  be 
docketed,  by  which  they  become  liens  on  real 
estate,  and  executions  may  be  issued  thereon. 
It  is  also  provided  that  "If  such  execution 
be  issued  and  returned  unsatisfied,  the  surro- 
gate shall,  on  application,  assign  the  bond 
given  by  such  executor,  administrator  or  guard- 
ian, to  the  person  in  whose  favor  such  decree 
is  made,  for  the  purpose  of  being  prosecuted." 
Laws  of  1837,  p.  535,  sec.  65.  This  mode  of 
obtaining  redress  is  in  addition  to  that  pro- 
vided by  the  Revised  Statutes,2  R.  S.,  72,  sec. 
19,  and  not  a  substitute  for  it.  The  latter  has 
not  been  expressly  repealed,  and  unless  the  in- 
congruity is  manifest  and  unavoidable,  the  pro- 
vision cannot  be  regarded  as  repealed  by  im- 
plication. McCartee  v.  Orphan  Asylum  Soci- 
553*] ety,  *9  Cow.,  438,  506;  Bowenv.  Lease, 
5  Hill,  221.  The  several  provisions  referred 
to  are  not  inconsistent  with  each  other,  and 
suit  may  now  be  brought  on  the  bond  as  is  au- 
thorized by  the  Revised  Statutes.sec.  19,  supra, 
without  the  return  of  an  execution  as  required 
by  the  65th  section  of  the  Act  of  1837.  I  think 
this  declaration  is  good,  and  judgment  should 
be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Cited  in-43N.  Y.,  486;  85  N.  Y.,  573;  28  Hun,  328; 
5  Sandf .,  393 ;  2  Rob.,  565. 
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Certiorari—  Where  Judgment  is  Not  Final,  it 
Does  Not  Lie. 

Where  a  justice  returned  to  a  certiorari,  that  on  a 
demurrer  to  a  plea  in  abatement  in  the  cause  before 
him  he  decided  that  the  plea  was  sufficient,  "  and 
discharged  the  defendant  from  arrest  and  entered 
the  proceedings  in  his  docket  as  above  stated,  and 
on  the  margin  thereof  noted  my  costs  50  cents ;" 
held,  that  there  was  no  judgment  which  could  be  af- 
firmed or  reversed. 

Citations— 10  Wend.,  519 ;  6  Hill,  38 ;  2  Johns.,  8. 

ERROR  to  the  Montgomery  C.  P.  Turner 
sued  Nellis  before  a  justice  by  warrant. 
The  defendant  pleaded  in  abatement,  for  the 
purpose  of  showing  that  it  was  not  a  case  for 
a  warrant,  and  made  affidavit  to  the  truth  of 
the  plea.  The  plaintiff  demurred  to  the  plea, 
and  the  defendant  joined  in  demurrer.  The 
return  of  the  justice  then  proceeds  as  follows: 
"The  issue  being  so  joined  by  the  parties,  the 
court  decided  that  the  plea  was  sufficient,  and 
discharged  the  defendant  from  arrest.  And  I 
entered  the  proceedings  on  my  docket  as  above 
stated,  and  on  the  margin  thereof  I  say  on  said 
docket,  my  costs  50  cents,  const.  37£.  All 
which  I  send,"  etc.  The  plaintiff  sued  out  a 
certiorari,  and  the  C.  P.  reversed  what  they 
called  the  judgment  of  the  justice,  and  gave 
$20  costs  against  the  defendant,  who  now 
brings  error. 

Mr.  J.  Wendell,  for  plaintiff  in  error. 

Messrs.  Genter  and  Cook,  for  defendant  in 
error. 

*By  the  Court,  Bronson,  Ch.  J.  [*554 
The  justice  decided  that  the  plea  was  sufficient, 
and  discharged  the  defendant  from  arrest. 
Whether  he  was  right  or  wrong  is  not  a  mate- 
rial inquiry;  for  he  rendered  no  final  judgment 
for  or  against  either  party,  and  there  was  noth- 
ing which  the  C.  P.  could  properly  reverse.  In 
Elwell  v.  McQueen,  10  Wend.,  519,  there  was  a 
formal  judgment,  and  the  only  difficulty  was, 
that  the  justice  had  called  it  a  judgment  of  non- 
suit, when  in  its  nature  it  was  a  bar  to  another 
action.  So,  also,  in  Hall  v.  Tuttle,  6  Hill,  38, 
there  was  a  formal  judgment,  and  the  only 
question  was  whether  it  had  been  entered  in 
the  docket  at  the  proper  time.  But  here  there 
was  no  judgment  which  the  C.  P.  could  either 
reverse  or  affirm.  The  case  of  Monnell  v.  Wel- 
ler,  2  Johns.,  8,  is  directly  in  point. 

Judgment  reversed. 

Affirmed— 5  Denio,  82. 
Explained— 19  Wis.,  320. 
Cited  in— 29  Barb.,  290. 


WHITNEY  v.  ALLAIRE. 

Fraudulent  Representations — Affirmance  of  Con- 
tract after  Discovery — Recoupment  of  Damages 
— Lease  of  a  Lot  of  Which  Lessor  only  Owned 
a  Part — Rescission. 

One  who  has  been  drawn  into  executing  a  contract 
by  fraudulent  representations,  may  affirm  the  con- 
tract after  the  discovery  of  the  fraud  and,  notwith- 
standing such  affirmance,  may  sue  for  the  fraud,  or 

NOTE.— 1.  Landlord  and  tenant — Recoupment  in  ac- 
tions between.  See  Whitbeck  v.  Skinner,  7  Hill,  53, 
note. 

2.  Fraudulent  contract— Affirmance  of, after  discov- 
ery of  the  fraud.  See  the  above  case  of  Whitney  v. 
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may  recoup  the  damages  sustained  on  account  of  It 
in  an  action  by  the  other  contracting  party  on  the 

^ScfoneVho  by  fraudulent  representations  is  in- 
duced to  become  a  lessee  of  an  entire  lot  of  which 
the  lessor  only  owned  a  part,  may  after  the  discov- 
ery of  the  fraud  enter  into  the  possession  of  the 
premises  and  occupy  during  the  term,  and  in  an  ac- 
tion by  the  lessor  for  the  rent  may  recoup  the  dam- 
ages he  has  sustained  by  means  of  the  fraud. 

But  after  such  act  of  affirmance  the  party  defraud- 
ed cannot  maintain  an  action  depending  upon  a 
rescission  of  the  contract. 

Citations-7  East,  479,  n. ;  14  Conn..  411 ;  12  Wend., 
566 ;  18  Wend.,  426 :  1  Dana  (Ky.),  30 ;  2  Kent,  Com., 
5th  ed.,  480,  n.  B  :  Long,  Sales,  by  Hand,  213-216,219, 
240 ;  3  T.  R.,  51 ;  Doug..  23 ;  1  T.  R.,  133 ;  7  East,  274. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  After  the  reversal  of  the  former 
judgment  of  the  Superior  Court  in  this  cause, 
see,  4  Hill,  184,  the  issue  was  again  tried  in 
that  court,  and  there  was  a  verdict  and  judg- 
ment for  the  defendant ;  to  review  which  the 
present  writ  of  error  was  brought  by  the  plaint- 
iff. The  evidence  upon  the  second  trial  pre- 
555*]  sented  *substantially  the  same  case 
which  had  been  proved  on  the  former  occasion, 
an  abstract  of  which  is  contained  in  the  report 
referred  to.  The  court  below  charged  the  jury 
that  although  the  defendant,  after  the  discov- 
ery of  the  extent  of  the  plaintiff's  interest  in 
the  wharf  or  water-lot  in  question,  had  entered 
into  possession  and  enjoyed  the  same  during 
the  term,  without  rescinding  or  offering  to  re- 
scind the  contract,  he  might  notwithstanding 
set  up  the  fraud  of  the  plaintiff  by  which  he 
was  induced  to  become  the  lessee  of  the  whole 
premises,  in  bar  of  the  claim  for  reut  or  in  re- 
duction of  the  amount  of  such  claim ;  but  that 
to  admit  the  defense  it  must  appear  that  fraud 
as  distinguished  from  mistake  was  imputable 
to  the  plaintiff.  The  court  advised  the  jury 
that  if  the  defense  was  made  out  the  mode  of 
estimating  the  damages  would  be  as  follows  : 
the  fair  rent  for  that  portion  of  the  premises 
which  the  plaintiff  owned  should  be  added  to 
the  three  quarters  rent  under  the  demise  from 
the  plaintiff,  claimed  in  the  declaration,  from 
which  should  be  deducted  the  sum  of  $1,000 
which  the  defendant  had  paid  to  the  Corpora- 
tion of  the  City  of  N.  Y.  for  the  rent  of  that 
portion  of  the  premises  owned  by  the  Corpora- 
tion, and  which  the  defendant  had  leased  from 
the  city,  and  the  balance  would  be  the  amount 
of  the  verdict  if  they  found  for  the  plaintiff. 
The  jury  found  for  the  defendant,  and  judg- 
ment was  rendered  on  the  verdict. 

Mr.  E.  Sandford,  for  plaintiff  in  error, 
asked  the  court  to  reconsider  the  principles  laid 
down  when  the  case  was  formerly  before  the 
court.  He  referred  to  the  Bar.  &  ScTi'y  R.  E. 
Co.  v.  Row,  24  Wend.,  74,  which  he  said  had 
then  been  decided,  but  had  not  been  reported, 
and  which  he  maintained  was  not  reconcilable 
with  the  decision  in  this  case.  He  insisted  that 
the  true  rule  was  that  when  a  party  to  a  con- 
tract has  discovered  that  he  has  been  defrauded 


in  entering  into  it,  he  must  elect,  either  to  re- 
scind it,  in  which  case  he  must  forbear  to  go 
into  possession  if  he  has  not  done  so,  and  must 
restore  what  he  has  received  under  it.and  may 
then  prosecute  the  other  party  for  damages  ; 
or  to  affirm  it  by  taking  possession  of  and  re- 
taining *whatever  he  may  be  entitled  [*556 
to  under  it;  but  in  the  latter  case  he  must  make 
the  best  of  his  bargain  and  is  not  entitled  to 
damages  for  the  fraud.  He  cited  Paley,  Ag., 
172;  Story,  Ag.,  sees.  239,  242,  248,  250;  Smith, 
Mercantile  Law,  60;  9  Barn.  &  C.,  59;  20 
Wend.,  61;  2  Str.,  859;  24  Wend.,  461;  2Hall. 
176;  5  Barn.  &  C.,318  ;  6  /d.,388;  1  Cromp.  M. 
&  R.,  312;  1  Cromp.  &  J.,391;  13  Johns.,  302; 
2  Barn.  &  Adol.,  460;  1  Cromp.  &  M.,  207  ; 
Story,  Sales,  sees.  159,  420,  421;  1  Sugd.Vend., 
552,  sec.  38  :  Id.,  391,  sees.  29-33  ;  1  Adol.  & 
Ell.,  40;  3  Stark.,  25;  5  Mees.  &  W.,  83  ;  5 
Greenl.,  127 ;  1  Hill,  302  ;  1  Den.,  69  ;  2  Id., 
136;  Chit.  Cont.,  408,  409,  680;  12  Pick.,  306; 
18  Id.,  95;  22  Id.,  18,  546;  5  Mete.,  49  ;  8  Id., 
278;  4  Paige,  537. 

Messrs.  N.  Hill.  Jr.,  and  F.  B.  Cutting. 
for  defendant,  cited  13  Johns.,  395;  Doug., 29; 
2  East.  451;  1  Johns.,  417;  5  Carr.  &  P.,  475  ; 
2  Barn.  &  Adol.,  460  ;  5  Barn.  &  C.,  Ill  ;  4 
Kent,  Com.,  97  ;  Chit.  Cont.,  680  ;  14  Wend., 
199;  Cases  in  Cowen  &  H.  Notes,  p.  1475. 

By  the  Court.  Jewett,  J.  When  this  case 
was  before  the  court  on  the  former  occasion, it 
was  held  that  a  present  interest  in  the  term 
passed  to  the  defendant  from  the  plaintiff  for 
one  year;  that  the  defendant  having  taken  the 
lease  of  the  wharf  upon  the  faith  of  the  fraud- 
ulent misrepresentations  of  the  plaintiff,  had 
an  election  either  to  repudiate  the  contract  or 
to  take  the  benefit  of  it ;  and  that  though  he 
chose  the  latter  course  he  might,  when  sued 
for  the  rent,  claim  a  deduction  by  way  of  re- 
coupment for  the  damages  which  he  had  sus- 
tained in  consequence  of  the  fraud  ;  and  that 
although  the  defendant,  having  taken  posses- 
sion of  the  wharf  after  he  discovered  the  fraud, 
was  thereby  precluded  from  afterwards  re 
scinding  the  contract,  still  it  did  not  affect  his 
right  of  action  for  the  fraud  committed.  The 
court  considered  the  defendant's  right  of  ac- 
tion complete  on  the  day  of  making  the  con- 
tract, whether  it  should  be  held  that  the  con- 
tract created  an  interesse  termini  or  was  merely 
*executory  ;  and  in  either  case  they  [*557 
thought  there  could  be  no  waiver  of  the  claim 
to  damages.  Upon  the  last  trial  the  charge  was 
in  conformity  to  the  principles  thus  laid  down. 

On  a  review  of  the  question  I  am  entirely 
satisfied  that  the  doctrine  stated  and  illustrated 
by  the  learned  judge  who  delivered  the  judg- 
ment of  this  court  at  that  time  is  sound,  and  is 
sustained  as  well  upon  principle  as  authority, 
and  that  it  is  not,  as  the  plaintiff's  counsel  sup- 
posed, in  conflict  with  the  case  to  which  he 
has  referred. 


Allaire,  1  Hill,  484 ;  1  N.  Y.,  305 ;  Saratoga  &  S.  Ry. 
Co.  v.  Row,24  Wend., 74 ;  Lloyd  v.  Brewster,  4  Paige. 
537 ;  Lamerson  v.  Marvin,  8  Barb.,  10 :  Galloway  v. 
Holmes,  1  Doug.  (Mich.),  330;  Edwards  v.  Roberts, 
15  Miss.,  544 ;  Hanson  v.  Field,  41  Miss.,  712 ;  Herrin 
v.  Libbey,  36  Me.,  350;  Kimball  v.  Cunningham,  4 
Mass.,  504 :  Peck  v.  Brewer,48  111.,  54 ;  Towers  v.  Bar- 
rett. 1  T.  R.,  133 ;  Selway  v.  Fogg,  5  Mees.  &  W.,  83 ; 
Ferguson,  v.  Carrington,  9  Barn.  &  C.,  59;  Campbell 
v.  Fleming,  1  Adol.  &  Ell.,  40 ;  2  Pars.  Cont.,  781. 
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An  affirmance  of  the  contract,  with  a  knowledge  of 
the  fraud,  is  not  a  waiver  of  claims  for  damages  al- 
ready sustained  by  reason  of  such  fraud.  In  addition 
to  the  above  case  of  Whitney  v.  Allaire,  see.  Boor- 
man  v.  Jenkins,  12  Wend.,  566;  Waring  v.  Mason,  18 
Wend.,  425 :  Peck  v.  Brewer,  48  111.,  54 ;  Heastings  v. 
McGee,  66  Pa.  St.,  384  ;  Cushing  v.  Wyman,  38  Me., 
589  ;  Warren  v.  Cole,  15  Mich.,  265 ;  Carroll  v.  Rice, 
Walk.  Ch.,373;  Cook  v.  Gilman,  34  N.  H.,  556 ;  Blythe 
v.  Speake,  23  Tex.,429 ;  Towers  v.  Barrett,  1  T.  R.,  133. 
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It  was  conceded  on  the  argument  that  the 
principles  of  law  applicable  to  a  contract  for 
the  sale  and  purchase  of  personal  chattels  were 
equally  applicable,  so  far  as  this  question  is 
concerned,  to  the  con  tract  under  consideration. 
It  cannot  be  doubted,  but  that  a  vendee  of  a 
personal  chattel  has  a  remedy  against  the  vend- 
or for  fraud,  which  the  latter  has  practiced 
upon  him.  The  actions  in  which  this  remedy 
is  sought  by  the  vendee  are,  either  when  he  is 
sued  for  the  price  of  the  article,  or  where  he 
sues  the  vendor  for  its  defects,  or  to  recover 
back  the  price,  where  he  has  paid.  If  the  ac- 
tion is  by  the  vendor  for  the  price,  the  defects 
may  be  shown  in  reduction  of  the  plaintiff's 
damages  when  they  are  less  than  the  price  un- 
paid, or  in  bar  when  they  are  equal  to  or  ex- 
ceed such  price.  By  proving  the  fraud  and 
damage,  the  vendee  may  reduce  the  demand, 
where  his  injury  is  less  than  the  price  unpaid; 
and  where  it  is  equal  or  greater,  he  may  de- 
feat the  action  altogether.  This  is  authorized 
by  law  to  prevent  circuity  of  actton.  King  v. 
Boston,  7  East,  479.  n.;  Cormack  v.  Gillis,  cited 
Id. ,  479.  Again  ;  when  the  vendee  is  sued  for 
the  price,  he  may  show  the  fraud  and  prove 
that  he  has  rescinded  the  contract  by  return- 
ing or  offering  to  return  the  whole  of  the  prop- 
erty purchased  at  the  earliest  practicable  mo- 
ment after  the  discovery  of  the  fraud;  and 
then  he  will  not  be  liable  for  the  price  agreed 
to  be  paid.  A  return  of  the  property  to  the 
vendor,  or  an  offer  to  return,  is  in  no  case  nec- 
essary, except  to  enable  the  vendee  to  with- 
hold or  recover  back  the  price.  Where  there 
is  an  actual  disaffirmance  of  the  contract,  the 
title  of  the  property  is  revested  in  the  vendor. 
In  all  cases  of  fraud,  the  vendee,  who  alone 
558*]  has  the  *right  of  disaffirmance,  may 
remain  silent,  and  bring  his  action  to  recover 
damages  for  the  fraud,  or  may  rely  on  it  by 
way  of  defense  to  the  action  of  the  vendor,  al- 
though there  has  been  a  full  acceptance  by 
him,  with  knowledge  of  the  defects  in  the 
property.  An  affirmance  of  the  contract  by  the 
vendee,  with  such  knowledge,  merely  extin- 
guishes his  right  to  rescind  the  sale.  His  other 
remedies  remain  unimpaired.  The  vendor  can 
never  .complain  that  the  vendee  has  not  re- 
scinded. Kellogg  v.  Denslow,  14  Conn.,  411  ; 
Boorman  v.  Jenkins,  12  Wend.,  566;  Waring 
v.  Mason,  18  Id.,  426  ;  Hoggins  v.  Bucraft,  1 
Dana  (Ky.),  30;  2  Kent,  Com.,  5th  ed.,480,  n. 
B,  and  cases  referred  to;  Long,  Sales,  by  Rand, 
213,  219,  240. 

If  the  defense  arose  out  of  the  contract  it- 
self or  depended  upon  a  rescission  of  it,  it 
would  clearly  be  without  foundation,  as  there 
is  no  pretense  of  anything  being  due  to  the  de- 
fendant by  the  terms  of  the  contract,  or  that 
he  has  at  any  time  rescinded  it  or  attempted  to 
do  so.  On  the  contrary,  he  received  the  bene- 
fit of  it.  The  defense  is  based  upon  the  alleged 
tortious  act  imputed  to  the  plaintiff,  in  induc- 
ing the  defendant  to  enter  into  the  contract  by 
which  he  sustained  damage.  This  is  set  up  by 
way  of  recoupment  or  in  reduction  of  dam- 
ages. Fraud  and  damage  have  ever  been  re- 
garded as  a  solid  foundation  for  an  action. 
Paaley  v.  Freeman,  3  T.  K,  51.  A  party  de- 
frauded in  a  contract  has  his  choice  of  rem 
edies.  He  may  stand  to  the  bargain,  even  aft- 
er he  has  discovered  the  fraud,  and  recover 
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damages  on  account  of  it,  or  he  may  rescind 
the  contract  and  recover  back  what  he  paid 
or  sold.  2  Kent,  Com.,  5th  ed.,  480,  n.  a,; 
Weston  v.  Downes,  Doug.,  23  ;  Towers  v.  Bar- 
rett, 1  T.  R,  133;  Payne  v.  Whale,  7  East,  274; 
Long,  Sales,  214-216.  So  in  the  case  of  a  war- 
ranty. The  party  to  whom  it  has  been  made 
may  sue  and  recover  for  the  breach  without 
returning  the  property.  But  if  he  bring  an 
action  to  recover  back  the  price,  he  will  fail 
although  there  is  a  breach  of  the  warranty, 
unless  a  rescission  of  the  contract  is  shown. 
There  is  no  principle  or  authority,  showing 
that  where  a  person  has  been  defrauded  by  an- 
other in  *making  an  executory  con-  [*55J> 
tract,  a  subsequent  performance  of  it,  on  his 
part,  even  with  knowledge  of  the  fraud  ac- 
quired subsequent  to  the  making  and  previous 
to  the  performance,  bars  him  of  any  remedy 
for  his  damages  for  the  fraud.  The  party  de- 
frauded, by  performing  his  part  of  the  con- 
tract with  a  knowledge  of  the  fraud,  is  deemed 
to  have  ratified  it,  and  is  precluded  thereby 
from  subsequently  disaffirming  it.  That  is  the 
extent  of  the  rule.  His  right  of  action  for  the 
fraud  remains  unaffected  by  such  perform- 
ance. But  having  gone  on  after  discovering 
the  fraud,  he  cannot  afterwards  disaffirm  the 
bargain,  or  sue  for  the  consideration. 

The  rule  for  ascertaining  the  damages  of  the 
defendant  to  be  recouped,  was  more  favorable 
to  the  plaintiff  than  that  on  which  he  had  a 
right  to  insist.  The  true  principle  was  laid 
down  by  this  court  in  determining  the  former 
writ  of  error,  but  the  plaintiff  has  not  been 
prejudiced  by  the  instruction  which  was  giv- 
en. The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Affirmed— 1  N.  Y.,  305. 

Same  case— 1  Hill,  484. 

Distinguished— 71  N.  Y.,  540. 

Reviewed— 3  Hun,  733. 

Cited  in— 52  N.  Y.,  240 ;  71  N.  Y.,  553  ;95  N.  Y.,  240  ; 
3  Hun,  744 ;  14  Hun,  153 :  5  Barb.,  323 ;  10  Barb.,  58 : 
14  Barb.,  601 ;  6  T.  &  C.,  100. 115 ;  51  How.  Pr.,  249;  a 
Abb.  N.  C.,  106 ;  103  Mass.,  386 ;  105  Mass.,  557 ;  64  Mo., 
41 ;  66  Pa.  St.,  386. 


STAATS  v.  HOWLETT. 

Partnership — Dissolution  of,  by  Death  of  Member 
— Survivors  May  Continue  Business  in  Firm 
Name — Power  to  Bind  the  Firm — Guaranty, 
Strictly  Construed — Statute  of  Frauds — '-Ex- 
pression of  Consideration. 

The  surving  members  of  a  firm  may  continue  the 
business  in  its  name,  after  its  dissolution  by  the 
death  of  one  of  its  members,  and  such  survivors  will 
be  bound  by  contracts  made  in  the  course  of  such 
business. 

A  copartnership  will  be  bound  by  a  contract  made 
by  one  of  the  partners  in  his  own  name  for  the  ac- 
count of  the  firm :  e.  g.,  if  a  promissory  note  be 
signed  by  one  of  the  partners  in  this  form,  "A.  B.  for 
A.  B.  &  Co."  the  firm  will  be  liable. 

The  defendant  gave  the  plaintiff  an  undertaking 
in  writing:  as  follows :  "I  hereby  obligate  myself  to 


NOTE. — l.Statute  of  Fraud*— Promise  to  pay  (he  debt 
of  another— Expression  of  consideration.  See  Rogers 
v.  Kneeland,  13  Wend.,  114,  note ;  Packer  v.Willson. 
15  Wend.,  343,  note;  Watson  v.  McLaren,  19  Wend., 
557,  note. 

2.  Partnership — Power  of  individual  member  to 
bind  firm.  See  Wells  v.  Evans,  20  Wend.,  261,  note, 
and  notes  cited ;  Mercein  v.  Andrus,  10  Wend.,  461, 
note,  and  notes  cited ;  Baker  v.  Stackpoole,  9  Cow., 
420,  note,  and  notes  cited. 
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hold  you  harmless  for  any  indorsement  you  may 
make  for,  or  have  made  for,  the  late  firm  of  Peck, 
Hewlett  &  Foster,  not  exceeding:  $3.000;"  the 
firm  having  become  dissolved  before  the  giving  of 
this  writing  by  the  death  of  one  of  the  members ; 
held,  that  a  note  subsequently  made  by  one  of  the 
surviving  partners  in  the  course  of  liquidating  the 
business  of  the  firm  and  signed  "  S.  R.  Howlett,  for 
the  late  firm  of  Peck,  Howlett  &  Foster,"  was  with- 
in the  terms  of  the  guaranty. 

Held,  also,  that  so  far  as  the  writing  related  to  m- 
56O*j  dorsements  to  be  made,  the  consideration  *f  or 
the  guaranty  was  sufficiently  expressed  to  satisfy 
the  requirement  of  the  Statute  of  Frauds. 

And  further,  that  although  the  writting  was  void 
for  failing  to  express  the  consideration  so  far  as  it 
professed  to  indemnify  the  plaintiff  against  pre- 
cedent indorsements,  still  this  did  not  impair  its  va- 
lidity in  regard  to  future  indorsements  to  be  made 
by  the  plaintiff. 

Citations— 2  R.  S.,  135,  sec.  2 : 3  Kent,  Com.,  87,  sec. 
44.  1st  ed.;  3  Johns.,  209 ;  8  Johns.,  29 ;  11  Johns.,  221 ; 
13  Johns.,  175 :  10  Wend..  219 ;  5  East,  10 : 4  B.  &  Aid., 
595 ;  6  Moore,  86 ;  Chit.  Cont.,  517,  ed.,  1842 ;  1  Hayes, 
356 ;  15  Wend.,  343 ;  24  Wend.,  35;  3  B.  S.,  656, 2d  ed.; 
1  Ad.  &  Ell.,  57 ;  1  Cromp.  &  J.,  461 ;  3  Kent,  41,  5th 
ed.;  Colly.  Part.,  228;  Story,  Agen.,  sees.  37. 154,155; 
•Chit.  Bills,  56. 59, 10th  Am.  ed. 

A  SSUMPSIT  on  an  undertaking  signed  by 
1JL  the  defendant  and  addressed  to  the  plaint- 
iff in  the  following  words  :  "  Syracuse,  May 
29th,  1841.  To  Barent  P.  Staats,  Esq.  I  here- 
by obligate  myself  to  hold  you  harmless  for 
any  indorsement  you  may  make,  or  have  made 
for,  the  late  firm  of  Peck,  Howlett  &  Foster, 
not  exceeding  three  thousand  dollars.  Parley 
Howlett." 

The  cause  was  tried  before  a  referee.  It  was 
proved  that  the  firm  referred  to  in  the  letter 
consisted  of  Daniel  Peck,  S.  R.  Howlett,  and 
Ezra  Foster.  Peck  died  shortly  before  the 
date  of  the  guaranty,  whereby  the  firm  became 
dissolved.  Before  that  event  the  plaintiff  had 
been  in  the  habit  of  indorsing  the  paper  of  the 
firm;  and  on  the  occasion  of  each  indorse- 
ment, they  had  given  him  their  note  for  a  cor- 
responding amount,  indorsed  by  the  defend- 
ant. The  guaranty  in  question  was  given  at 
the  instance  of  the  plaintiff,  who  suggested 
that  it  would  be  a  more  convenient  method  of 
transacting  the  business.  When  the  guaranty 
was  given  there  were  notes  outstanding  against 
the  firm  which  were  indorsed  by  the  plaintiff 
to  an  amount  equal  to  the  two  notes  herein- 
after mentioned;  and  upon  receiving  the  guar- 
anty the  plaintiff  gave  up  the  notes  he  held  by 
way  of  indemnity,  bearing  the  defendant's  in- 
dorsement. July  25,  1842,  S.  R.  Howlett  made 
a  note  for  $400,  payable  to  the  order  of  H.  T. 
Meech,  at  the  Albany  City  Bank,  ninety  days 
after  date;  and  on  the  10th  September,  follow- 
ing, he  made  another  note  for  $2,150,  payable 
to  the  order  of  the  plaintiff,  sixty-three  days 
after  date,  at  the  same  bank.  Both  these  notes 
were  signed  "  S.  R.  Howlett,  for  the  late  firm 
of  Peck,  Howlett  &  Foster;"  and  were  in- 
dorsed by  the  plaintiff;  the  one  last  mentioned 
having  been  also  indorsed  by  the  payee  ;  and 
both  were  discounted  at  the  bank  at  which 
they  were  made  payable,  in  renewal  of  notes 
561*]  held  by  the  bank  which  were  made  *by 
the  firm  of  Peck,  Howlett  &  Foster,  and  in- 
dorsed by  the  plaintiff.  When  the  notes  so 
discounted  in  renewal  of  the  former  ones  be- 
came payable,  they  were  respectively  protest- 
ed for  non-payment,  and  the  plaintiff  was 
charged  as  indorser  ;  and  he,  before  the  com- 
mencement of  the  suit,  paid  the  notes  to  the 
holders,  to  the  amount  of  $2,564.72.  This  sum 
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the  referee  reported  to  be  due  to  the  plaintiff, 
provided  the  Supreme  Court  should  be  of  the 
opinion  that  the  notes  were  such  as  the  guar- 
anty contemplated,  and  provided  the  guaranty 
was  a  valid  undertaking  within  the  Statute  of 
Frauds.  The  cause  was  twice  argued  for  the 
reason  stated  in  the  opinion  of  the  Chief  Justice. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  N.  Hill,  Jr.,  for  defendant.  1.  The 
consideration  is  not  sufficiently  stated  to  com- 
ply with  the  statute.  26  Wend.,  341;  5  Barn. 
&  Adol.,  1109;  1  Cromp.  &  J.,  461.  2.  No 
consideration  is  alluded  to  for  the  past  indorse- 
ments which  the  plaintiff  had  made.  As  to 
those  it  is  clearly  void,  and  the  promise  being 
an  entire  one,  no  part  of  it  can  be  enforced. 
1  Perry  &  D.,  477;  Chit.  Cont.,  519;  5  Cow.. 
162;  15  Pick.,  159;  1  Bing.  (N.  C.),  761. 

Jewett,  J.  The  first  question  presented 
by  the  report  of  the  referee  is,  whether  the 
agreement  on  which  the  suit  is  brought,  is 
within  the  Statute  of  Frauds.  "  In  the  follow- 
ing cases  every  agreement  shall  be  void,  un- 
less such  agreement,  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration, 
be  in  writing  and  subscribed  by  the  party  to 
be  charged  therewith."  2.  "  Every  special 
promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  person."  2  R.  S.,  135,  sec. 
2.  This  agreement,  by  its  terms,  is  plainly  in- 
tended to  bind  the  defendant  to  answer  as  well 
for  a  debt  theretofore  contracted,  by  Peck, 
Howlett  &  Foster,  and  protected  by  the  plaint- 
iff's indorsement,  as  for  subsequent  engage- 
ments of  that  firm  which  he  should  indorse. 
It  is,  therefore,  such  an  agreement  *as  [*562 
the  statute  declares  void,  unless  the  considera- 
tion be  expressed  therein.  3  Kent,  Com.,  87, 
sec.  44,  1st  ed. 

The  next  inquiry  is,  whether  the  considera- 
tion of  the  agreement  is  sufficiently  expressed 
therein.  Previous  to  the  Revised  Statutes,  the 
rule,  although  at  times  doubted,  was  well  set- 
tled in  this  State  and  in  England,  that  to  ren- 
der a  memorandum  or  agreement  in  writing, 
valid  under  the  Statute  of  Frauds,  it  was  re- 
quired that  the  consideration  for  the  promise, 
as  well  as  the  promise  itself,  should  be  ex- 
pressed therein.  That  the  word  "agreement," 
required  by  the  statute  to  be  in  writing,  com- 
prehended the  consideration  as  well  as  the 
promise,  and  that  the  omission  could  not  be 
supplied  by  parol  proof.  Sears  v.  Brink,  3 
Johns.,  209;  Leonard  v.  Vredenburgh,  8  Id., 
29;  Bailey  v.  Freeman,  11  Id.,  221;  Nelson  v. 
Dubois,  13  Id.,  175;  Rogers  v.  Kneeland,  10 
Wend.,  219;  Wain  v.  Warlters,  5  East,  10; 
Saunders  v.  Wakefield,  4  Barn.  &  Aid.,  595; 
Jenkins  v.  Reynolds,  6  J.  B.  Moore,  86;  Chit. 
Cont.,  517,  ed.  1842.  Under  this  rule,  the  ques- 
tion arose,  what  amounted  to  an  expression  of 
the  consideration,  upon  the  face  of  the  writing? 
Mr.  J.  Nelson,  in  Rogers  v.  Kneeland,  reviewed 
some  of  the  leading  English  cases  on  this  ques- 
tion, and  came  to  the  conclusion  that  "A  con- 
sideration implied  or  inferred  from  the  terms 
of  the  instrument,  is  as  effectual  as  if  express- 
ly appearing  on  its  face.  It  is  a  general  prin- 
ciple," he  said,  "  applicable  to  all  instruments 
or  agreements,  that  whatever  may  be  fairly 
implied  from  the  terms  or  language  of  an  instru- 
ment, is,  in  judgment  of  law,  contained  in  it." 

DEKIO  4. 


1847 


STAATS  v.  HOWLETT. 


562 


In  the  case  of  Bewley  v.  Whitford,  1  Hayes 
&  J.,  356,  Joy,  Ch.  B.,  after  a  full  review  of 
the  cases  as  they  stood  in  1882,  came  to  this 
result:  "  That  the  consideration  must  clearly 
appear  upon  the  guaranty  itself,  either  by  ex- 
press statement  or  necessary  implication." 
This  question  was  considered  in  the  case  of 
Packer  v.  Wittson,  15  Wend.,  343,  which  arose 
since  the  Revised  Statutes.  The  defendant, 
with  a  view  to  gain  time  for  the  makers  of  two 
existing  notes  held  by  the  plaintiff,  and  which 
were  past  due,  signed  a  guaranty  indorsed 
upon  each  of  them  in  these  words:  "  I  guar- 
563*]  anty  the  *payment  of  the  within  note 
in  six  months."  In  a  suit  on  the  guaranty,  Ch. 
J.  Savage,  after  noticing  the  construction 
which  had  been  given  to  the  former  Statute  of 
Frauds,  and  the  doctrine  that  a  consideration 
might  be  made  out  by  inference,  came  to  the 
following  conclusion:  "  It  was  thought  by  the 
revisers  and  the  Legislature  that  the  most  prop- 
er way  for  courts  to  find  out  the  consideration 
of  an  agreement  was,  not  to  infer  or  imply  or 
spell  out  the  consideration;  but  after  the  pass- 
ing the  Revised  Statutes,'  the  party  should  ex- 
press the  consideration.  It  is  argued  by  the 
plaintiff's  counsel,  that  the  Revised  Statutes 
have  not  altered  the  rule  in  this  respect;  and  it 
may  be  conceded  that  the  only  difference  is  be- 
tween the  words  'express' and  'imply,' but  that 
is  a  very  material  one  in  the  present  case.  I 
consider  the  statute  cannot  be  misunderstood; 
the  consideration  must  be  expressly  contained 
in  the  agreement.  The  consideration  is  an  im- 
portant part  of  every  agreement,  and  necessary 
to  its  validity;  and  the  Legislature  intended 
that  it  should  plainly  appear  upon  the  face  of 
the  instrument."  The  same  question  again 
came  under  consideration  in  Douglass  v.  How- 
land,  24  Wend.,  35.  The  action  was  upon  a 
guaranty,  under  seal,  and  expressed  to  be  "for 
value  received . "  The  opinion  of  the  court  was 
delivered  by  the  late  Mr.  J.  Cowen,  who  held 
that  the  statute  had  no  application  to  instru- 
ments under  seal.  He  was  also  of  opinion  that 
the  words  "  for  value  received,"  were  a  suffi- 
cient expression  of  a  consideration.  Upon  the 
particular  point  now  under  consideration,  he 
said:  "The  difference  between  the  old  and 
new  statute,  as  mentioned  by  the  revisers  in 
their  note,  is  '  the  requiring  the  consideration 
of  the  agreement  to  be  specified.'  "  3  R.  S. , 
656,  2d  ed.  The  marginal  note  to  Wain  v. 
Warlters  is,  that  the  agreement  was  holden 
void,  because  the  consideration  was  not  stated. 
Whether  we  say  it  must  be  expressed  as  in  the 
statute,  specified  as  in  the  notes,  or  stated  as  in 
East,  it  appears  to  me  the  intent  must  be  the 
same.  The  principle  is,  that  the  consideration 
being  an  important  part  of  the  agreement, 
should  be  made  apparent  in  writing,  as  well 
as  the  promise."  And  again:  "  Whatever, 
then,  may  be  fairly  implied  from  the  language, 
is  expressed." 

664*]  *It  strikes  me  that  the  words  "ex- 
pressed, specified"  and  " stated,"  convey  the 
same  idea,  and  that  although  one  is  used  in  the 
statute,  another  in  the  revisers'  notes,  and  the 
third  in  East,  no  argument  can  arise  from  this 
diversity  of  language  to  show  that  courts  are 
at  liberty  to  infer,  imply,  or  spell  out  the  con- 
sideration of  a  promise.  It  would  seem  to  be 
immaterial  whether  we  say  that  the  considera- 
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tion  must  be  expressed,  specified  or  stated— as 
the  use  of  either  word  conveys  the  same  idea, 
of  something  being  represented  or  set  down, 
declared  or  designated  in  writing;  and  when- 
ever a  written  simple  guaranty  to  answer  for 
the  debt  or  default  of  another  is  presented,  the 
court  is  not  now,  if  it  was  before  the  Revised 
Statutes,  at  liberty  to  infer  or  imply  anything 
to  exist  between  the  parties  to  it,  not  expressed, 
specified  or  stated  therein.  I  do  not  know  that 
I  correctly  comprehend  the  idea  advanced,  that 
"whatever  may  be  fairly  implied  from  the 
language  used,  is  expressed."  If  it  is  that 
what  the  court  may  conjecture  to  have  been  in 
the  minds  of  the  parties  may  be  said  to  be  ex- 
pressed in  the  instrument,  I  cannot  assent  to 
the  proposition.  I  do  not  think  that  because 
one  thing  may  be  inferred  by  fair  implication 
from  the  existence  of  another,  that  it  can  be, 
therefore,  said  to  be  expressed.  I  agree  with 
the  learned  judge,  that  "The  principle  is,  that 
the  consideration,  being  an  important  part  of 
the  agreement,  should  be  made  apparent  in 
writing,  as  well  as  the  promise,"  and  that  the 
statute  does  not  require  that  either  should  be 
expressed  in  any  particular  form  of  language 
— so  long  as  both  promise  and  consideration 
are  expressed  in  the  writing.  The  statute  does 
not,  in  my  judgment,  uphold  such  promise 
when  the  consideration  is  not  visible  by  the 
writing  evidencing  the  promise.  It  is  said  that 
to  imply  a  consideration  in  such  a  case  as  the 
guaranty  in  Packer  v.  Willson,  above  referred 
to,  "requires  the  merest  straining  of  the 
fancy,"  and  yet  in  the  case  of  Shortrede  v. 
Cheek,  1  Adol.  &E11.,  57,  it  seems  to  have  been 
thought  that  the  consideration  in  that  guaran 
ty  could  be  quite  easily  implied.  I  am  not 
able  to  see  the  supposed  advantage  the  latter 
case  has  over  the  former  in  supplying  the 
guaranty  with  a  consideration  by  implication. 
In  the  first  of  these  cases  we  *have  [*565 
seen  that  the  plaintiff  held  a  promissory  note 
which  was  past  due,  and  a  third  person  (the 
defendant)  wrote  and  signed  an  undertaking 
to  pay  the  amount  in  six  months.  The  con- 
sideration of  this  promise  is  not  expressed  in 
the  writing.  But  in  the  other  case,  the  plaint- 
iff held  the  note  of  the  defendant's  son,  and  a 
further  indebtedness  against  the  son,  evidenced 
by  a  memorandum.  The  defendant  wrote  to 
the  plaintiff  as  follows:  "  Sir — You  will  be 
so  eood  as  to  withdraw  the  promissory  note, 
and  I  will  see  you  at  Christmas,  when  you 
shall  receive  from  me  the  amount  of  it,  togeth- 
er .with  the  memorandum  of  my  son's,  making 
in  the  whole  £45."  In  this  case  it  was  held 
that  the  consideration  was  sufficiently  ex- 
pressed. A  man  of  business  and  ordinary  in- 
telligence, on  being  presented  with  the  note 
and  guaranty  referred  to  in  the  first  mentioned 
suit,  and  observing  that  the  latter  bore  date 
after  the  note  had  become  due,  would,  I  think, 
very  readily  conjecture  that  the  guaranty  was 
signed  to  obtain  delay  for  the  maker.  But  the 
same  person  being  presented  with  the  letter  in 
the  other  case,  without  the  parol  proof  to  con- 
nect the  note  and  letter,  and  asked  to  guess 
what  note  the  letter  referred  to,  I  apprehend 
would  not  find  the  language  sufficiently  ex- 
pressive on  that  point  to  enable  him  to  infer 
that  it  related  to  the  note  of  the  defendant's 
son;  and  yet  the  court,  in  that  case,  with  the 
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aid  of  the  parol  proof,  held  that  a  sufficient 
consideration  was  stated  within  the  statute; 
while  in  the  former  it  was  held,  and  I  think 
correctly,  that  the  guaranty  was  void  for  want 
of  the  expression  of  a  consideration. 

It  is  plain  that  there  is  no  consideration  ex- 
pressed, stated  or  specified  in  the  writing  upon 
which  this  suit  is  brought,  for  the  promise 
contained  in  it;  and  if  it  be  conceded  that  the 
statute  would  be  satisfied  if  the  consideration 
could  be  fairly  implied  from  the  language  of 
the  writing,  I  do  not  see  any  certainty  of  hit- 
ting on  the  true  one,  if  an  attempt  should  be 
made.  There  are  several  considerations  which, 
without  much  ingenuity,  might  be  conjectured. 
In  Oolev.  Dyer,  1  Cromp.  &  J.,461,  Ld.  Lynd- 
hurst  is  reported  to  have  said,  that  when  "two 
distinct  considerations  may,  with  equal  proba- 
566*J  bility,  be  inferred  *as  the  inducement 
for  the  engagement,  the  writing  is  not  taken 
out  of  the  operation  of  the  Statute  of  Frauds." 

I  see  no  ground  upon  which  this  action  can 
be  sustained. 

Beardsley,  J.  It  admits  of  ho  doubt  that 
after  the  decease  of  Daniel  Peck,  by  which  the 
firm  of  Peck,  Hewlett  &  Foster  was  dissolved, 
the  surviving  members  might,  if  they  thought 
proper  so  to  do,  continue  to  transact  business 
in  the  name  of  the  late  firm.  They  were  at  lib- 
erty to  adopt  this  or  any  other  name,  in  carry- 
ing on  a  joint  business,  whether  general  in  its 
character  or  limited  to  the  winding  up  of  that 
of  the  late  firm;  and  if  this  name  had  been  so 
adopted  by  Samuel  R.  Hewlett  and  Ezra  Fos- 
ter, contracts  duly  executed  by  either  for  such 
new  firm  would  be  obligatory  on  both.  The 
usual  form  of  executing  copartnership  con- 
tracts, as  bills  and  notes,  is  by  signing  the  co- 
partnership name  alone.  But  it  is  not  indis- 
pensable that  the  execution  should  be  in  that 
form;  for  all  the  members  of  a  firm  may  be 
bound  by  the  name  of  one  of  their  number, 
when  signed  for  all,  that  being  expressed  on 
the  face  of  the  writing.  3  Kent,  41,  5th  ed. ; 
Colly.  Part.,  228;  Story,  Ag.,  sees.  37,  154, 
155;  Chit.  Bills,  56,  59.  10th  Am.  ed.  In  this 
case  the  notes  of  July  28th  and  September  10th, 
may  have  been  given,  and  such,  indeed,  seems 
to  have  been  the  fact,  in  the  course  of  winding 
up  the  business  of  the  late  firm  of  Peck,  How- 
lett  &  Foster,  and  although  signed  by  "S.  R. 
Hewlett,  for  the  late  firm  of  Peck,  Hewlett  & 
Foster,"  they  may  have  bound  both  the  sur- 
viving members  of  that  firm. 

One  of  the  questions  submitted  by  the  ref- 
eree is,  whether  the  notes  above  mentioned, 
"are  such  notes  as  are  described  in  the"  agree- 
ment executed  by  the  defendant  to  the  plaint- 
iff, and  upon  which  this  action  was  brought. 

The  referee  has  found  that  these  notes  were 
executed  by  S.  R.  Howlett,  in  the  form  in 
which  they  appear,  with  the  assent  and  con- 
currence of  Foster,  and  were  used  in  the  proc- 
ess of  winding  up  the  business  of  the  late  firm 
of  Peck,  Howlett  &  Foster,  having  been  in- 
dorsed by  the  plaintiff  for  that  purpose  at  the 
request  of  the  surviving  members,  Howlett  and 
567*]  Foster.  *Such  being  the  facts,  the 
notes  and  indorsements  were,  as  I  think,  pre- 
cisely such  as  were  contemplated  by  one 
branch  of  the  defendant's  agreement.  That 
agreement,  it  will  be  observed,  was  executed 
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after  the  death  of  Peck,  and  when  the  late  firm 
of  which  he  was  a  member  had  ceased  to  exist. 
The  firm  is  referred  to  in  the  agreement  as  the 
late  firm;  its  dissolution  was,  therefore,  known 
to  the 'defendant  when  the  agreement  was  exe- 
cuted. One  branch  of  this  agreement  under- 
takes to  provide  for  indorsements  previously 
made  for  that  firm,  and  while  it  had  an  exist- 
ence; but  the  other,  and  now  the  only  material 
branch  of  the  contract,  has  reference  to  in- 
dorsements thereafter  to  be  made,  and  which 
are  described  in  the  contract  as  indorsements, 
the  plaintiff  might  thereafter  make  "for  the 
late  firm  of  Peck,  Howlett  &  Foster."  It  would 
be  absurd  to  understand  this  literally  as  written; 
for  in  the  nature  of  things  it  was  impossible 
indorsements  could  thereafter  be  made  for  a. 
firm  which  had  already  ceased  to  exist.  Some 
meaning  must  be  given  to  the  clause,  and  I 
cannot  doubt  that  all  parties  intended  by  the 
words  used,  to  indicate  such  indorsements  as 
might  be  made  for  the  surviving  members  of 
the  late  firm  in  bringing  its  concerns  to  a  close. 
In  common  parlance  these  would  be  made 
for  the  late  firm;  and  in  that  sense  it  is  very 
clear,  as  I  think,  the  defendant  intended  his 
engagement  should  be  understood.  It  has 
been  acted  on  in  that  sense  by  all  parties,  and 
in  that  sense  it  should  be  construed  and  en- 
forced against  the  defendant,  unless  his  prom- 
ise is  made  void  by  the  Statute  of  Frauds.  I 
proceed  to  a  consideration  of  that,  which  is 
the  only  important  question  in  the  case. 

This  action  is  founded  on  a  "special  promise 
to  answer  for  the  debt,  default  or  miscarriage 
of"  the  two  surviving  members  of  the  late 
firm  of  Peck,  Howlett  &  Foster,  and  unless 
the  agreement  including  and  expressing  the- 
consideration  is  in  writing,  it  is  void.  2  R.  S., 
135,  sec.  2.  Excluding  so  much  of  the  defend- 
ant's engagement  as  refers  to  past  indorse- 
ments, and  which  is  not  material  in  this  case, 
the  residue  of  his  agreement,  as  written,  was, 
in  substance  and  effect,  that  if  the  plaintiff 
would  indorse  notes  for  S.  R.  Howlett  and  E, 
Foster,  to  be  *used  in  closing  the  busi-  [*568 
ness  of  the  late  firm  of  Peck,  Howlett  &  Fos- 
ter, the  defendant  would  indemnify  him  "for 
any  such  indorsements"  not  exceeding  $3,000. 
This  promise  is  certainly  explicit  in  its  terms, 
and,  as  I  think,  is  founded  on  a  consideration 
clearly  expressed  in  the  writing.  It  is  the  in- 
dorsement by  the  plaintiff,  of  one  or  more 
notes,  thereafter  to  be  made  by  the  surviving 
members  of  the  late  firm,  not  exceeding  $3,000- 
in  amount,  which  constitutes  that  considera- 
tion; the  agreement  as  written  says,  "for  any 
such  indorsement"  I  will  "hold  you  harmless." 
This  is  very  explicit  and  can  hardly  be  mis- 
taken. Each  indorsement  within  the  prescribed 
amount,  is  expressed  and  declared  to  be  a  con- 
sideration for  the  special  promise  to  hold  the 
plaintiff  harmless;  and  the  whole  number  of 
such  indorsements  constitutes  the  entire  con- 
sideration which  upholds  the  promise  to  in- 
demnify the  plaintiff.  The  promise  is  not  ab- 
solute, but  contingent,  depending  upon  what 
might  be  done  by  the  plaintiff.  He  must  in- 
dorse before  any  liability  would  attach  to  the 
defendant;  but  an  indorsement  being  made, 
the  promise  becomes  absolute.  Indorsing  notes 
for  a  third  person  is,  undoubtedly,  a  sufficient 
consideration  for  a  promise  of  indemnity;  and 
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this  consideration  is  here  expressed  in  the 
writing.  It  is,  therefore,  us  it  seems  to  me,  a 
full  compliance  with  this  requisition  of  the 
statute,  and  the  promise  is  binding  upon  the 
defendant. 

I  refer  to  the  opinion  of  the  late  Mr.  J. 
Cowen,  in  Douglass  v.  Rowland,  24  Wend.,  85, 
as  containing  a  correct  summary  of  the  law 
applicable  to  such  a  case  as  this.  He  has  shown 
very  conclusively,  as  it  seems  to  me,  that  al- 
though the  present  statute  expressly  requires 
the  consideration  of  "every  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of 
another  person"  to  be  expressed  in  the  written 
contract,  still  this  is  only  what  was  virtually 
required  by  the  former  statute  of  this  State,  as 
well  as  by  the  English  statute,  on  the  same 
subject.  Neither  provision  could  be  satisfied 
with  anything  short  of  expressing  the  consid- 
eration in  the  written  agreement.  The  differ- 
ence, and  the  whole  difference,  as  far  as  I  see, 
is  that  by  one  the  requisition  is  expressly  made, 
569*J  and  in  the  others  it  *is  necessarily  im- 
plied. The  requirement  is  imperative  in  each 
and  as  to  this  point  these  statutes  are  in  legal 
effect  identical. 

I  think  the  plaintiff  is  entitled  to  judgment 
on  the  report. 

Bronson,  Ch.  J.  As  my  brethren  differed 
in  opinion,  and  I  was  not  in  court  on  the  first 
argument,  the  case  could  not  be  decided.  We 
have  now  had  a  second  argument,  and  I  fully 
concur  in  the  opinion  of  my  brother  Beards- 
ley,  that  the  plaintiff  is  entitled  to  judgment. 
In  relation  to  agreements  of  this  kind,  the  pres 
ent  Statute  of  Frauds  only  says  in  terms,  what 
the  former  statute  said  in  legal  effect,  that  there 
must  be  a  writing  "expressing  the  considera- 
tion." As  to  past  indorsements,  I  agree  that 
no  consideration  appears  on  the  face  of  the  in- 
strument; but  as  to  future  indorsements,  the 
consideration  is  so  plainly  expressed  that  no 
one  can  fail  to  see  it.  The  defendant  writes  to 
the  plaintiff:  "I  hereby  obligate  myself  to  hold 
you  harmless  for  any  indorsements  you  may 
make  for  the  late  firm  of  Peck,  Howlett  &  Fos- 
ter." This  is  fully  equivalent  to  saying,  "If 
you  will  indorse,  I  obligate  myself  to  hold  you 
hamless."  The  plaintiff's  indorsement  is  the 
consideration  for  the  defendant's  undertaking. 
The  question  is  not  about  the  motive  or  in- 
ducement for  the  promise  as  between  the  de- 
fendant, on  the  one  side,  and  Hewlett  &  Foster 
on  the  other.  It  is  a  matter  of  no  importance 
whether  Howlett  &  Foster  gave  the  defendant 
a  sum  of  money  for  this  letter  of  credit,  or 
whether,  as  between  them,  the  undertaking 
was  wholly  gratuitous.  The  question  is  about 
a  consideraiion  as  between  the  parties  to  the 
written  agreement;  and  as  to  that,  the  defend- 
ant says,  "If  you  will  indorse,  I  will  hold  you 
harmless."  That  indorsing  is  a  good  and  suf- 
ficient consideration,  for  the  promise  has  not 
been  questioned  by  anyone;  and  that  the  con- 
sideration is  plainly  expressed,  appears  to  me 
to  be  equally  undeniable.  It  is  the  ordinary 
case  of  a  commercial  guaranty.  A  writes  to 
B:  "If  you  will  lend  C  a  sum  of  money,  or 
sell  him  goods  on  credit,  I  will  see  you  paid;" 
or,  "I  will  pay,  or  see  you  paid,  for  any  money 
you  may  loan,  or  goods  you  may  sell  to  C  on 
credit;"  or,  "I  will  hold  you  harmless  for  any 
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credit  for  money  or  goods  *which  you  [*57O 
may  give  to  C."  In  each  and  all  of  these  cases 
the  consideration  as  between  A  and  B  is  appar- 
ent. Whether  there  was,  or  was  not,  a  valu- 
able consideration  as  between  A  and  C  is  a 
matter  of  no  moment.  If  this  contract  should 
be  held  void,  it  would  overthrow  most  of  the 
guaranties  and  letters  of  credit  which  now  en- 
ter so  largely  into  the  transactions  of  the  com- 
mercial world. 

Judgment  for  the  plaintiff. 

Explained- 21  N.  Y.,  318. 

Cited  in— 3  N.  Y.,  212;  53  Am.  Dec.,  284 :  13  N.  Y., 
318;  35  N.  Y.,  505;  10  Hun,  345;  10  Barb.,  430. 


WOOLLEY  v.  WILBER. 

Justice    Court — Pleading — Amendment — Juris- 
diction. 

Where  the  plaintiff  in  a  justice's  court  claimed 
damages  in  his  declaration  to  an  amount  beyond  the 
jurisdiction  of  the  justice,  and  issue  was  joined  and 
the  cause  adjourned;  held,  that  the  plaintiff  on  the 
adjourned  day  might  be  permitted  to  amend  the  dec- 
laration so  as  to  bring  the  case  within  the  justice's 
jurisdiction,  though  the  defendant  objected  to  the 
amendment. 

Citations— 2  Mod.,  208 ;  Cora.  Dig.  County,  C,  8 ;  6 
Hill,  631. 

TERROR  to  Dutchess  C.  P.  Wilber  sued 
J-J  Woolley  before  a  justice  by  summons, 
claiming  damages  to  $100.  He  declared  in  tres- 
pass for  killing  his  dog.  There  were  two  counts, 
each  of  which  concluded  "to  the  plaintiff's 
damage  of  one  hundred  dollars."  The  defend- 
ant pleaded  the  general  issue,  and  the  cause 
was  adjourned  by  consent  of  parties,  after  the 
plaintiff  had  demanded  a  trial  by  jury.  On 
the  adjourned  day  the  parties  appeared, a  venire 
was  returned,  and  a  jury  sworn.  The  defend- 
ant then  suggested  that  the  justice  had  no  ju- 
risdiction, as  the  declaration  claimed  more 
than  $100  damages,  and  that  nothing  which 
the  parties  could  do  would  give  jurisdiction. 
The  plaintiff  thereupon  asked  leave, which  the 
justice  granted  though  the  defendant  objected, 
to  amend,  by  adding  to  the  declaration  the 
words,  "in  all  the  causes  of  action,"  so  as  to 
limit  the  whole  claim  of  damages  to  $100.  The 
trial  then  proceeded  without  further  objection, 
and  evidence  was  given  on  both  sides.  The 
jury  found  a  verdict  for  the  plaintiff  of  $10, 
on  which  the  justice  rendered  judgment,  which 
*  was  affirmed  on  certiorari  by  the  C.  P.  [*5  7 1 
The  defendant  brings  error. 

Mr.  G.  Dean,  for  plaintiff  in  error. 

Mr.  R.  W.  Peckham,  for  defendant  in  er- 
ror 

By  the  Court,  Bronson,  Ch.  J.  The  sum- 
mons was  right;  it  was  personally  served,  and 
both  parties  appeared;  but  as  the  plaintiff  made 
a  mistake  in  the  form  of  his  declaration,  by 
claiming  damages  beyond  the  jurisdiction  of 
the  justice,  it  is  insisted  that  the  cause  was 
completely  out  of  court,  and  therefore, the  jus- 
tice had  no  power  to  allow  the  amendment.  I 
think  that  is  going  too  far.  It  may  be  con- 
ceded, that  without  an  amendment  there  would 
have  been  a  fatal  objection  to  the  judgment, 
although  the  verdict  was  only  $10.  Anon., 
2  Mod.,  206;  Com.  Dig.  County,  C,  8;  Yager 
v.  Hannah,  6  Hill,  631.  But  where  the  party 
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has  been  regularly  brought  into  court,  and  is 
present  when  the  motion  is  made,  I  see  no  good 
reason  why  the  pleadings  may  not  be  amended 
in  a  point  touching  the  jurisdiction  of  the 
court,  as  well  as  in  relation  to  any  other  mat- 
ter. And  if  the  justice  had  power,  it  was  a 
very  proper  case  for  allowing  the  amendment 
to  be  made. 

Judgment  affirmed. 

Cited  in— 62  Barb.,  349. 


WINFIELD  ET  AL. 

V. 

MAPES  ET  AL.,  Superintendents  of  the  Poor 
of  the  County  of  Orange. 

Settlement  of  Pauper— Bringing  Pauper  Into  this 
State — Statute. 

On  an  action  for  bringing  a  poor  person  from  -with- 
out this  State  into  any  town  or  county  within  it, 
with  intent  to  make  such  town  or  county  charge- 
able  with  his  support,  contrary  to  Stat.  1831,  p.  346, 
sec.  1,  it  is  no  defense  that  the  pauper  formerly  had 
a  legal  settlement  in  the  place  to  which  he  was 
brought,  and  had  not  subsequently  gained  one  else- 
where, and  that  the  defendants  acted,  in  the  remov- 
al, as  public  officers  of  another  State  in  conformity 
with  the  laws  of  such  State. 

1?  RROR  to  Orange  C.  P.  The  superintendents 
.Hi  sued  Winfleld  and  Middaugh  before  a  jus- 
572*]  *tice  to  recover  a  penalty  of  $50,  for 
bringing  Leah  Giggey,  a  poor  person,  from  the 
State  of  Pennsylvania  into  the  Town  of  Deer- 
park,  Orange  Co., in  this  State  and  leaving  her 
there,  with  intent  to  make  the  Town  of  Deer- 
park  chargeable  with  the  support  of  the  pauper, 
contrary  to  the  Statute  of  1881,  p.  346,  sec.  1. 
The  cause  went  to  the  C.  P.  by  appeal.  On 
the  trial  there,  the  plaintiffs  proved  their  case. 
The  defendants  proved,  and  offered  evidence, 
which  was  rejected  tending  to  prove,  that  the 
pauper,  many  years  before,  had  a  legal  settle- 
ment in  the  said  Town  of  Deerpark,  and  that 
although  she  had  resided  for  many  years  last 
past  in  Pennsylvania,  she  had  never  gained  a 
legal  settlement  in  that  State:  and  that  the  de- 
fendants, who  resided  and  were  Overseers  of 
the  Poor  in  Pennsylvania,  brought  the  pauper 
into  this  State  by  virtue  of  an  order  of  removal 
made  by  two  justices  of  the  peace  in  Pennsyl- 
vania, acting  in  pursuance  of  a  statute  of  that 
State.  The  court  so  ruled  that  the  plaintiffs 
had  a  verdict  and  judgment  for  the  penalty  of 
$50;  and  the  defendants  bring  error  on  a  bill 
of  exceptions. 

Messrs.  Westcott  and  Gidney,  for  plaint- 
iffs in  error. 

Messrs.  Fullerton  and  Fowler,  for  defend- 
ants in  error. 

By  the  Court,  Bronson,  Ch.  J.  It  is  not 
necessary  to  inquire  whether  the  rejected  evi 
dence  was  competent,  nor  whether  the  abstract 
opinions  which  the  court  expressed  to  the  jury 
were  correct;  for  if  the  defendants  ha.d  made 
out  their  whole  case  by  competent  evidence,  it 
would  not  have  been  a  good  answer  to  the  ac- 
tion. It  would  only  have  proved  that  the  pau- 
per formerly  had  a  legal  settlement  in  this 
State,  and  that  after  she  had  resided  many 
years  in  Pensylvania,  without  gaining  a  settle 
ment  there,  she  was  brought  into  this  State  at 
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the  time  in  question  by  the  defendants,  while 
acting  under  and  in  pursuance  of  a  statute  of 
the  State  of  Pennsylvania.  Our  statute  fully 
covers  the  case.  The  words  are:  "Any  person 
who  shall  bring  or  remove,  or  cause  to  be 
brought  or  removed,  any  poor  *or  in-  [*573 
digent  person  from  any  place  without  this 
State,  into  any  county  or  town  within  it,  and 
there  leave,  or  attempt  to  leave,  such  person, 
with  intent  to  make  such  county  or  town 
chargeable  with  the  support  of  such  pauper, 
[he]  shall  forfeit  and  pay  fifty  dollars,  to  be  re- 
covered before  any  justice  of  the  peace,"  etc. 
That  the  pauper  was  brought  here  with  intent 
to  make  the  Town  of  Deerpark  chargeable 
with  her  support,  is  not  denied;  and  it  is  a  mat- 
ter of  no  importance  that  her  last  legal  settle- 
ment was  in  that  town,  nor  that  she  was  carried 
there  by  persons  acting  under  the  authority  of 
another  State.  The  statute  makes  no  such  ex- 
ception, and  we  have  no  power  to  make  one. 
I  hardly  need  say  that  the  Statutes  of  Penn- 
sylvania can  have  no  force  within  our  limits, 
when  they  come  in  direct  conflict  with  our  own 
legislation.  We  had  abandoned  the  practice 
which  at  one  time  prevailed,  of  sending  pau- 
pers who  had  gained  no  settlement  here,  to  the 
State  where  they  had  a  legal  settlement ;  and  as 
the  Legislature  had  determined  to  provide  in 
future  for  all  the  poor  within  our  limits,  they 
intended  that  other  States,  so  far  as  we  are  con- 
cerned, should  do  the  same. 

Judgment  affirmed. 

Cited  in-17  Barb.,  427. 


STINEMETS  «.  AINSLIE. 

Bankruptcy  —  Discharge  Does  Not  Affect  Rent 
Accruing  after  Presenting  Petition. 

A  discharge  under  the  late  Bankrupt  Act  is  not  a 
bar  to  the  recovery  of  rent  which  accrued  after  pre- 
senting the  petition  in  bankruptcy,  upon  a  lease  ex- 
ecuted by  the  bankrupt,  as  lessee,  before  that  time. 

Therefore,  where  the  plaintiff,  prior  to  May  1,  1842, 
demised  a  house  to  the  defendant  for  one  year  from 
that  day,  for  a  certain  rent  payable  quarterly,  and 
the  defendant  occupied  during  the  term,  but  De- 
cember 12,  1842,  petitioned  to  be  declared  a  bank- 
rupt, and  obtained  his  certificate  in  August,  1843  ; 
held,  that  the  discharge  was  not  a  bar  to  an  action 
on  the  lease  for  the  last  Quarter's  rent  falling  due 
May  1,  1843. 


Citations—  9  Johns.,  127; 
317. 


.  &  Aid.,  593;  6L.  B,, 


ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.,  where  assumpsit  was  brought  by 
Ainslie  against  Stinemets.  April  8,  1842,  the 
plaintiff  demised  to  the  defendant  certain 
premises  in  the  City  of  N.  Y.  for  the  term  of 
one  year  from  the  first  day  of  May  then  next, 
at  the  annual  rent  of  $600  *payable  [*574 
quarterly,  which  rent  the  defendant  promised 
in  writing  to  pay.  The  defendant  entered  and 
occupied  the  premises  for  the  whole  year,  end- 
ing May  1,  1843.  Under  the  agreement,  the 
plaintiff  claimed  to  recover  the  last  quarter's 
rent,  from  February  1,  to  May  1,  1843.  The 
declaration  contained  a  count  on  the  agreement 
to  pay  rent,  and  a  count  for  use  and  occupa- 
tion. The  defense  was  bankruptcy.  The  de 
fendant's  petition  in  bankruptcy  was  filed  De- 
cember 12,  1842;  on  the  llth  of  March  follow- 
ing he  was  declared  a  bankrupt,,  and  on  the 
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7th  of  August  thereafter  he  was  discharged. 
The  court  decided  that  the  discharge  was  not 
a  bar  to  the  action.  Exception.  Verdict  for 
the  last  quarter's  rent  with  interest,  and  judg- 
ment for  the  plaintiff.  The  defendant  brings 
error. 

Mr.  N.  Dane  Ellingwood,  for  plaintiff  in 
error,  insisted  that  the  plaintiff's  demand  was 
one  which  might  have  been  proved  under  the 
bankruptcy,  and  that  the  discharge  conse- 
quently operated  upon  and  extinguished  it. 
The  term,  he  said,  vested  in  the  assignee  by 
operation  of  law,  and  if  anyone  was  liable  to 
the  plaintiff  for  the  quarter's  rent  claimed,  it 
was  the  assignee. 

Mr.  W.  Curtis  Noyes,  for  defendant  in 
error,  argued:  1.  That  the  rent  claimed  hav- 
ing accrued  subsequently  to  the  presentation 
of  the  petition  in  bankruptcy,  was  not  prova- 
ble; 2.  That  the  defendant  below  having  con- 
tinued in  possession  after  the  presentation  of 
the  petition  and  after  he  was  declared  a  bank- 
rupt, and  the  assignee  not  having  elected  to 
take  the  residue  of  the  term,  the  defendant  re- 
mained liable  for  the  rent.  He  referred  to  the 
following  authorities:  Owen,  Bankr.,  59;  Cope 
landv.  Stevens,  1  Barn.  &  Aid.,  593;  Doe  v. 
Andrews,  4  Bing.,  348;  12  J.  B.  Moore,  601;  2 
Carr.  &  P.,  598;  Dark  v.  Sharp,  3  Moore  &  P., 
390;  5  Adol.  &  Ell.,  366;  Henley,  Bankrupt 
Law,  237,  239;  Id.,  Appendix,  78;  Mills  v.  Au- 
riol,  1  H.  Bl.,  483;  8.  C.,  4  T.  R,  94;  Com. 
Land.  &T.,  247;  Archb.  Bankr.  Law,  193;  1 
Cooke,  Bankr.  Law,  5;  Parslow  v.  Dearlove,  4 
East,  438;  Brix  v.  Braham,  1  Bing.,  281;  2 
575*]  Cai.  Cas.  in  Err.,  311;  8.  a,  *1  Johns. 
Cas..  73;  Lansing  v.  Prendergast,  9  Johns. ,  127; 
Stebbins  v.  WOlson,  14  Id.,  403;  M.  cfe  F.  Bank 
v.  Capron,  15  Id.,  467;  Hodges  v.  Chace,  2 
Wend.,  248;  Brown  v.  Fleetwood,  5  Mees.  & 
W.,  19;  Wells  v.  Mace,  2  Washb.  (Vt.),  503;  2 
Barr.  (Pa.),  343;  6  Law  Rep.,  317,  per  Ware, 
J.;  Crouch  v.  Gridley,  6  Hill,  250;  Thompson 
v.  Hewitt,  Id  ,  254. 

By  the  Court,  Bronson,  Ch.  J.  The  dis- 
charge only  goes  to  such  debts  as  the  defend- 
ant owed  at  the  time  of  presenting  his  petition, 
and  the  rent  which  the  plaintiff  seeks  to  re- 
cover accrued  subsequent  to  that  time.  Al- 
though the  agreement  to  pay  rent  was  made 
prior  to  the  bankruptcy,  it  is  settled,  that  the 
discharge  does  not  'bar  an  action  on  the  agree- 
ment, for  rent  accruing  subsequent  to  the  bank- 
ruptcy. Lansing  v.  Prendergast,  9  Johns.,  127, 
and  cases  there  cited.  The  defendant's  assignee 
never  took  possession  of  the  demised  premises, 
nor  does  it  appear  in  any  other  way  that  he 
ever  elected  to  take  the  term.  He  was  not  ob- 
liged to  accept  the  leasehold  estate,  charged 
with  the  payment  of  rent.  Copeland  v.  Stephens, 
1  Barn.  &  Aid.,  593;  Smith  v.  Gordon,  6  Law 
Rep.,  317,  per  Ware,  J.  If  the  assignee  had 
entered  under  the  assignment,  a  different  ques- 
tion would  have  been  presented. 

It  is  settled,  as  we  have  seen,  that  the  plaint- 
iff does  not  belong  to  the  class  of  creditors 
mentioned  in  the  5th  section  of  the  Bankrupt 
Act,  "whose  debts  are  not  due  and  payable 
until  a  future  day."  And  clearly  he  does  not 
belong  to  the  other  class  of  persons  mentioned 
in  that  section,  to  wit:  "annuitants,  hblders  of 
bottomry  and  respondentia  bonds,  holders  of 
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policies  of  insurances,  sureties,  indorsers,  bail, 
or  other  persons  having  uncertain  or  contin- 
gent demands."  That  clause  was  not  framed 
for  a  case  of  this  kind. 

If  the  case  is  not  plainly  within  the  statute, 
there  is  no  good  reason  why  the  defendant 
should  not  pay  this  debt.  It  arises  from  a 
consideration  which  he  has  received  since  the 
bankruptcy. 

Judgment  affirmed. 

Distinguished— 5  Barb.,  311. 

Cited  in-53  N.  Y..  422 ;  20  Barb.,  471 ;  26  Barb.,  352  ; 
127  Mass.,  244. 


*SAMMI8  v.  BRICE.          [*576 

Justice  Court — Pleading  and  Practice — Appear- 
ance after  Default. 

Though  a  justice  has  a  right  to  permit  a  defendant 
who  has  omitted  to  appear  at  the  return  day  of  the 
summons,  to  plead  on  a  day  to  which  the  cause  has 
been  adjourned,  upon  a  proper  excuse  for  the  de- 
fault being  shown ;  still,  it  being  a  matter  of  discre- 
tion, error  will  not  lie  where  the  application  has 
been  refused,  though  the  C.  P.  should  be  of  opinion 
that  the  application  ought  to  have  been  granted. 

Citations-12  Wend.,  150 ;  21  Wend.,  454. 

ERROR  to  the  Monroe  C.  P.,  to  review  a 
judgment  of  that  court  reversing  a  judg- 
ment which  Sammis,  as  plaintiff,  had  recov- 
ered against  Brice  before  a  justice  of  the  peace. 
The  only  material  error  relied  on  was,  that  the 
justice  had  refused  the  defendant  leave  to 
plead  on  the  adjourned  day.  The  summons 
was  returnable,  and  was  returned  served  Au- 
gust 30,  1844,  on  which  day  the  plaintiff  only 
appeared;  and  he  asked  for  and  obtained  an 
adjournment  to  the  3d  of  September,  then  next. 
On  that  day  both  parties  appeared  and  the  de- 
fendant made  an  affidavit  that  he  understood 
the  return  day  to  be  the  31st  instead  of  the  30th 
of  August,  and  that  this  was  the  reason  he  did 
not  appear.  The  constable  made  an  affidavit 
in  opposition,  showing  that  the  summons  was 
properly  served.  The  defendant  offered  to  pay 
the  costs  of  the  adjournment,  and  either  go  to 
trial  then,  or  consent  to  such  further  adjourn- 
ment as  the  plaintiff  might  wish;  but  his  appli- 
cation was  denied.  The  plaintiff  gave  his  evi- 
dence and  obtained  judgment,  which  the  C.  P. 
reversed  on  certiorari. 

Mr.  J.  A.  Eastman,  for  plaintiff  in  error. 

Mr.  E.  Ide,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  I  am  unable  to 
discover  anything  in  the  affidavit  of  the  defend- 
ant, or  in  that  of  the  constable,  or  in  the  facts 
and  circumstances  of  the  case,  tending  in  the 
least  to  throw  suspicion  on  the  good  faith  of 
the  application  of  the  defendant  on  the  ad- 
journed day,  to  be  permitted  to  plead,  or  which 
*causes  a  doubt  that  his  failure  to  ap-  [*577 
pear  on  the  return  of  the  process  was  in  fact 
the  consequence  of  mistaking  its  return  day. 

If  this  was  established,  the  cause  of  justice 
required  that  the  magistrate,  in  the  exercise  of 
a  sound  judicial  discretion,  should  have  per- 
mitted the  defendant,  on  the  terms  offered,  to 
plead  to  the  action.  But  although  we  think 
that  the  application  ought  to  have  been  grant- 
ed, still,  it  being  merely  a  matter  of  discretion, 
the  Court  of  C.  P.  was  not  authorized  to  re- 
verse the  judgment  for  that  cause.  Pickert  v. 
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Dexter,  12  Wend.,  150;  Jenkins  v.  Brown,  21 
Id.,  454.     The  judgment  of  the  C.  P.  must  be 
reversed  and  that  of  the  justice  affirmed. 
Judgment  reversed. 


RANDALL  «.  WILK1NS. 

Statute  of  Limitations — Absence  of  Defendant 
from  the  State — Return  and  Renewed  Ab- 
sence. 

Where  the  defendant  is  a  non-resident  of  this  State 
when  the  cause  of  action  accrues  and  he  afterwards 
comes  into  this  State  in  an  open  and  public  manner, 
so  that  the  plaintiff  might,  with  ordinary  diligence, 
have  commenced  his  suit,  the  period  of  limitation 
commences  to  run  from  such  return,  though  the 
defendant  immediately  afterwards  go  back  to  his 
foreign  residence,  and  remain  there  till  the  com- 
mencement of  the  suit. 

The  provision  declaring  that  the  time  of  the  de- 
fendant's absence  from  the  State  shall  not  be  taken 
as  any  part  of  the  period  of  limitation,  is  confined 
to  cases  of  a  departure  from  the  State  after  the 
cause  of  action  has  accrued. 

Citations— 2  R.  S.,  297.  sec.  27 ;  10  Johns.,  464 ;  1  R. 
L.,  186,  sec.  5 ;  3  Mass.,  271 ;  16  Pick.,  359. 

ERROR  to  the  Recorder's  Court  of  the  City 
of  Buffalo,  where  the  cause  was  tried  on 
an  appeal  from  a  justice's  court.  Randall  was 
the  plaintiff  and  sought  to  recover  the  amount 
of  a  promissory  note  for  $22.18,  made  by  the 
defendant,  and  dated  Buffalo,  August  28, 1837, 
payable  to  Randall  &  Ramsdell  or  order,  nine- 
ty days  after  date.  The  plaintiff  proved  the 
making  of  the  note  and  its  indorsement  by  the 
payees.  The  defense  was  the  Statute  of  Lim- 
itations, of  which  notice  had  been  given  under 
the  plea  of  non  assumpsit. 
578*]  *It  appeared  that  the  defendant,  at 
the  time  of  making  the  note,  and  ever  since 
had  resided  at  St.  Catharines,  Canada  West. 
It  was  proved  that  he  was  accustomed  to  come 
to  Buffalo,  where  the  plaintiff  resided,  three 
or  four  times  every  year,  to  purchase  goods, 
and  that  he  did  so  in  each  of  the  years  from 
1837  to  1840,  inclusive;  that  he  usually  re- 
turned the  same  day  on  which  he  came,  or  the 
next,  but  upon  two  occasions,  once  in  1838, 
and  again  in  that  year  or  the  next,  he  stayed 
from  two  to  four  days,  and  was  publicly  about 
in  the  principal  streets,  and  transacted  busi- 
ness at  a  store  directly  opposite  the  plaintiff's 
store.  The  defendant  gave  in  evidence  a  re- 
ceipt for  money  given  to  him  by  the  plaintiff, 
dated  March  6,  1838,  and  signed  by  a  clerk  of 
the  plaintiff.  The  clerk  who  signed  the  receipt 
was  called  and  proved  its  execution  by  him- 
self; that  he  supposed  the  defendant  personally 
paid  him  the  money,  and  that  while  he  was  in 
the  plaintiff's  employment  as  a  clerk  the  de- 
fendant frequently  dealt  with  him  in  that  char- 
acter at  the  plaintiff's  store  in  1837  and  1838. 
The  plaintiff  proved  that  he  had  caused  inquir- 
ies to  be  made  for  the  defendant  at  Buffalo,  but 
had  been  unable  to  find  him  there,  it  having 
happened  that  when  these  inquiries  were  made 
at  the  place  where  the  defendant  had  been,  it 
was  after  he  had  left.  The  suit  was  com- 
menced in  October,  1846. 

The  court  charged  the  jury  that  as  the  de- 
fendant resided  out  of  the  State  when  the 
cause  of  action  accrued,  the  six  years  allowed 
for  bringing  the  action  would  commence  after 
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the  return  of  the  defendant  to  the  State,  after 
the  cause  of  action  had  accrued;  that  such  re- 
turn, to  produce  that  effect,  must  be  open  and 
public,  so  as  to  enable  the  plaintiff  in  the  ex- 
ercise of  ordinary  diligence  to  cause  process 
to  be  served  on  the  defendant,  and  that  it 
must  be  bona  fide,  and  not  with  a  view  to  put- 
ting in  operation  the  Statute  of  Limitations; 
that  if  the  period  of  limitation  had  commenced 
by  such  return,  the  action  would  be  barred  in 
six  years  from  such  commencement,  though 
the  defendant  had  gone  back  to  his  residence 
in  Canada.  The  plaintiff  desired  that  the  jury 
might  be  instructed  that  the  time  of  the  de- 
fendant's absence  from  this  State  should  not 
be  taken  as  *any  portion  of  the  six  [*579 
years,  but  the  court  declined  so  to  charge  and 
the  plaintiff  excepted  to  the  refusal  as  well  as 
to  the  charge  actually  made.  The  jury  found 
a  verdict  for  the  defendant,  upon  which  the 
court  rendered  a  judgment  against  the  plaint- 
iff, who  brought  error. 

Mr.  J.  H.  Graham,  for  plaintiff  in  error. 

Mr.  H.  S.  Cutting,  for  defendant  in  error. 

By  the  Court,  Jewett.  J.  The  question  to 
be  determined  is,  whether  the  court  below 
gave  a  correct  construction  of  the  following 
provision  of  the  Statute  of  Limitations:  "If 
at  the  time  when  any  cause  of  action  specified 
in  this  article  shall  accrue  against  any  person, 
he  shall  be  out  of  this  State,  such  action  may 
be  commenced  within  the  terms  herein  respect- 
ive limited,  after  the  return  of  such  person 
into  this  State;  and  if,  after  such  cause  of  ac- 
tion shall  have  accrued,  such  person  shall  de- 
part from  and  reside  out  of  this  State,  the 
time  of  his  absence  shall  not  be  deemed  or  tak- 
en as  any  part  of  the  time  limited  for  the  com- 
mencement of  such  action."  2  R.  S.,  297,  sec. 
27.  It  is  not  claimed  that  this  statute  began  to 
run,  until  the  defendant  came  into  this  State 
at  the  City  of  Buffalo,  in  the  year  1838,  or  1839; 
and  it  seems  to  be  conceded  by  the  counsel  for 
both  parties,  that  at  that  time  the  running  of 
the  statute  against  the  plaintiff's  demand  com- 
menced. The  point  in  controversy  is  narrowed 
down  to  this:  whether  the  time,  during  which 
the  defendant,  after  that,  was  cut  of  the  State, 
and  a  resident  of  Canada,  is  to  be  deemed  or 
taken  as  any  part  of  the  time  limited  for  the 
commencement  of  the  suit. 

On  the  part  of  the  defendant  it  is  insisted 
that  the  statute  having  begun  to  run  by  the 
defendant's  coming  into  the  State,  the  subse- 
quent absence  of  the  defendant  did  not  pre- 
vent its  continued  running,  and  so  the  court 
below  charged  the  jury.  It  is  urged  that  the 
case  of  Fowler  v.  Hunt,  10  Johns.,  464  and  the 
case  of  Larzalere  v.  Long,  of  which  we  are  fur 
nished  with  a  manuscript  opinion,  are  decisive 
of  the  question.  The  *saving  clause  [*58O 
of  the  Act  of  1801,  1  R.  L.,  186,  sec.  5, was  as 
follows:  "And  if  any  person  against  whom 
any  cause  of  any  such  action  shall  accrue, 
shall  be  out  of  this  State  at  the  time  the  same 
shall  accrue,  the  person  who  shall  be  entitled 
to  such  action  shall  be  at  liberty  to  bring  the 
same  within  the  times  respectively  above  lim- 
ited, after  the  return  of  the  person  so  ab- 
sent, into  this  State."  In  Fowler  v.  Hunt,  to 
which  I  have  referred,  this  court  held  un- 
der this  statute,  that  when  a  person  residing 
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out  of  this  State  contracted  a  debt,  and  after- 
wards came  into  this  State,  after  the  action 
had  accrued,  publicly,  and  in  such  manner 
that  the  creditor,  with  ordinary  diligence  and 
due  means,  might  arrest  him,  it  was  a  return 
into  this  State  within  the  meaning  of  that 
proviso,  and  that  the  statute  began  to  run 
from  the  time  of  such  return.  That  was  the 
only  point  involved  in  the  case  of  Larzalere 
v.  Long,  as  appears  from  the  opinion  of  Ch.  J. 
Nelson.  That  case  was  governed  by  the  Re 
vised  Statutes,  and  the  construction  which  the 
court  gave  to  the  first  branch  of  the  27th  sec- 
tion, is  the  same  which  was  given  in  this  case 
by  the  court  below.  I  fully  concur  in  the  prin- 
ciple of  these  cases.  The  same  construction  is 
supported  in  White  v.  Bailey,  3  Mass.,  271,  and 
Little  v.  Blunt,  16  Pick.,  359. 

The  second  branch  of  the  section  under  con- 
sideration contains  a  new  and  additional  excep- 
tion to  the  running  of  the  statute,  applicable 
only  to  cases  of  a  departure  from  the  State  after 
the  accruing  of  the  cause  of  action.  But  it  does 
not  aid  the  plaintiff  in  the  slightest  degree.  The 
new  provision  is  limited  to  cases  where  the 
statute  had  commenced  running,  prior  to  the 
•departure  or  absence  of  the  defendant  out  of 
the  State.  The  first  clause,  as  also  the  former 
statute,  applied  solely  to  cases  where,  at  the 
time  the  action  accrued,  the  defendant  was  out 
of  the  State.  The  object  of  the  second  branch 
of  the  section  was  to  provide,  merely,  that 
when  the  defendant  departed  from  and  resided 
out  of  the  State,  after  the  action  accrued,  the 
time  of  his  absence  should  not  be  taken  as  any 
part  of  the  time  limited  for  the  commencement 
of  the  action.  His  return  to  the  State  where 
he  was  a  non-resident  at  the  accruing  of  the 
581*]  cause  *of  action,  puts  the  statute  in  mo- 
tion ;  after  which  there  is  no  subsequent  saving 
applicable  to  that  case.  The  court  below  was 
•clearly  right  in  its  construction  of  the  statute. 

Judgment  affirmed. 

Overruled— 10  How.  Pr.,  526. 
Reviewed-2  Sandf..  530;  7  Leg.  Obs.,  284. 
Cited  in— 10   N.  Y.,  106,  107 ;  3   Blatchf .,  388 ;  22 
Mich.,  189. 

MARSHALL  v.  GUION  AND  VULTEE. 

•City  of  New  York — Construction  of  South  Street 
— Statute — Grant,  to  Individuals,  of  Right  to 
Construct  the  Street  and  Receive  the  Wharfage 
Arising  Therefrom — Subsequent  Ejection  of 
Piers  by  the  Corporation — Proceedings— Notice 
to  Proprietors  of  Lots. 

The  Corporation  of  the  City  of  N.  Y.,  pursuant  to 
the  statute  (2  K.  &  R.,  126,  sec.  3)  which  provides  for 
the  construction  of  the  street  or  wharf  called  South 
St.,  granted  to  different  individuals  parcels  of  land 
under  water  fronting1  on  the  site  of  that  street  which 
the  grantees  were  to  fill  up  and  level,  with  the  right 
to  construct  the  street,  and  to  receive  to  their  own 
use  the  wharfage  arising  therefrom,  the  conditions 
•of  which  grants  were  performed  by  the  grantees. 
Held,  that  the  Corporation  could  not  thereafter,  un- 
der the  authority  which  it  possessed  to  construct 
and  enlarge  public  slips  and  basins,  construct  a  pier 
abutting  on  that  street  at  the  expense  and  for  the 
use  of  the  city. 

The  Corporation  having  in  1821,  in  conjunction 
with  the  proprietors  of  adjacent  lots,  constructed  a 
pier  abutting  on  South  St.,  opposite  the  premises  so 
.granted,  and  divided  the  right  to  wharfage  between 
the  Corporation  and  the  proprietors  of  lots,  and  the 
proprietors  having  acquiesced  in  such  decision  for 
more  than  twenty  years ;  held,  that  such  acts  and 
acquiesence  did  not  authorize  the  Corporation,  in 
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the  year  1842,  to  erect  an  addition  to  the  said  pier, 
extending  a  further  distance  into  the  river. 

In  executing  the  authority  conferred  by  law  upon 
the  Corporation  to  construct  piers  and  bridges  upon 
the  default  of  the  parties  who  had  been  required  to 
construct  them,  the  notice  required  by  the  statute 
(4  Web.,  514,  sec.  5)  must  be  addressed  to  the  propri- 
etors of  the  lots  upon  whom  the  duty  rests  and  who 
are  entitled  to  the  benefit  of  the  erection,  and  not 
to  the  owners  of  an  existing  wharf  which  it  is  pro- 
posed to  extend  by  sinking  the  new  pier. 

And  such  notice  must  require  the  proprietors  to 
commence  the  work  at  a  time  fixed  upon  and  to 
contribute  to  the  expenses  as  they  accrue ;  and  a  no- 
tice requiring  them  to  signify  to  the  street  commis- 
sioner their  intention  to  join  with  the  Corporation 
in  the  work,  is  unauthorized  and  illegal. 

And  the  resolution  of  the  Common  Council  and 
the  notice  to  the  proprietors  should  state  truly  the 
extent  of  the  proposed  work ;  and  where  a  pier  was 
constructed  ninety  feet  long,  under  a  resolution  and 
notice  contemplating  one  seventy-two  feet  in  length 
held,  that  it  was  irregular,  and  that  the  Corporation 
acquired  no  rights  by  it. 

Citations— Kent,  City  Charter,  86,  sec.  38 :  2  K.  & 
R.,  126,  sees.  1-7 :  Act,  Apr.  2, 1806;  4  Web.,  514,  sees. 
1-5 ;  2  R.  L.,  342,  sees.  224,  228,  230 ;  2  Edw.,  220 ;  4 
Hill,  76. 

TERROR  *to  the  C.  P.  of  the  City  and  [*582 
-CJ  County  of  N.  Y.  Marshall  brought  re- 
plevin against  Guion  and  Vultee  in  the  court 
below  for  two  mahogany  sofas,  alleged  to 
to  have  been  taken  from  the  ship  England  ly- 
ing at  a  wharf  in  the  City  of  N.  Y.,  June 
16,  1843.  The  defendants  pleaded  non  cepit; 
and  put  in  an  avowry  and  cognizance  in  which 
they  set  up  that  Guion  was  the  owner  of  the 
end  of  the  wharf  or  pier  known  as  No.  23  on 
the  northeasterly  side  of  Fulton  slip,  by  virtue 
of  the  demise  from  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  N.  Y. ,  of  the  rates 
and  fees  accruing  from  vessels  (except  boats, 
of  less  than  five  tons  burthen)  which  should  lie 
at  the  wharves  or  piers  belonging  to  the  Cor- 
poration within  a  certain  district  on  the  East 
River,  embracing  the  wharf  or  pier  No.  23 
(which  it  was  alleged  belonged  to  the  Corpora- 
tion), for  one  year  from  May  1,  1843,  to  May  1, 
1844;  that  the  sum  of  $20.25  was  at  the  said 
time  when,  etc.,  due  and  in  arrear  to  Guion 
for  wharfage  of  the  ship  England,  on  account 
of  her  having  been  made  fast  at  said  wharf  or 
pier  from  the  1st  to  the  17th  day  of  May,  1843; 
and  that  Vultee,  being  a  deputy  of  the  sheriff 
of  the  City  and  County  of  N.  Y.,  as  the  bailiff 
of  Guion,  under  a  regular  distress  warrant  and 
affidavit,  distrained  the  sofas,  being  on  board 
the  England  still  lying  at  said  wharf  or  pier, 
for  said  wharfage ;  wherefore  Guion  well 
avowed  and  Vultee  well  acknowledged  the  tak- 
ing, etc.,  as  and  for  and  in  the  name  of  a  dis- 
tress, etc.  Verification.  Marshall  replied,  tak- 
ing issue  on  the  averment  that  Guion  was  the 
owner  of  the  wharf  mentioned  in  the  avowry 
and  cognizance,  and  concluded  to  the  country. 
The  cause  was  tried  in  the  court  below  Feb- 
ruary 20,  1844.  The  taking  of  the  sofas  as  al- 
leged was  admitted,  and  it  was  shown  that  the 
Ship  England  had  lain  at  the  pier  No.  23  dur- 
ing the  time  for  which  wharfage  was  claimed; 
a  part  of  the  time  at  the  end  of  the  pier,  and 
for  the  remaining  part  on  the  northeasterly  side, 
against  what  was  called  the  new  part  or  exten- 
sion of  the  pier  then  recently  made.  Regular 
proceedings  to  distrain  were  proved,  the  only 
question  litigated  being  the  right  of  Guion  to 
the  wharfage  of  that  part  of  the  pier  where 
*the  England  had  lain.  The  pier  in  [*583 
question  was  shown  to  be  30  feet  wide  and  to 
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extend  into  the  East  River  345  feet  from  the 
easterly  or  river  side  of  South  St.  It  was  con- 
structed to  the  extent  of  255  feet  in  1821;  the 
remaining  90  feet  against  which  the  England 
lay,  was  built  in  1842.  The  part  which  was 
constructed  in  1821  was  built  at  the  joint  ex- 
pense of  the  Corporation  and  of  the  proprie- 
tors of  the  ground  lying  opposite;  the  Corpo- 
ration having  paid  one  third,  and  the  proprie- 
tors the  residue  of  the  expense. 

The  defendants'  counsel  gave  in  evidence  a 
resolution  of  the  Common  Council  adopted  May 
14, 1840,  providing  for  the  extension  of  several 
piers  on  the  East  River  and,  among  others, 
pier  No.  23,  which  it  was  resolved  should  be 
extended  72  feet,  all  of  which  works,  it  was 
said,  are  "to  be  completed  on  or  before  the  first 
day  of  September  next,  under  the  direction  of 
the  street  commissioner;  and  he  is  hereby  di- 
rected to  take  the  necessary  legal  measures  to 
effect  the  object  of  this  resolution."  The  de- 
fendants also  gave  in  evidence  a  resolution  of 
the  Common  Council,  adopted  September  16, 
1841,  which  was  to  the  effect  that  pier  No.  23 
East  River,  should  be  extended  in  accordance 
with  the  resolution  just  mentioned,  "at  the  ex- 
pense of  the  city  and  for  the  benefit  of  the 
said  Corporation,  if  upon  the  expiration  of  the 
notice  mentioned  in  the  232d  section  of  the  Act 
entitled  '  An  Act  to  Reduce  the  Several  Laws 
Relating  to  this  City  of  New  York  into  one 
Act,'  passed  April  9,  1823,  the  private  owners 
of  the  easterly  half  of  said  pier  shall  have  neg- 
lected to  signify  their  willingness  to  contrib- 
ute their  proportion  of  the  expense  according 
to  law."  The  publication  of  the  notice  referred 
to  was  then  proved.  It  was  dated  July  23, 
1841,  directed  to  "all  the  proprietors  of  the 
easterly  half  of  pier  No.  23,  East  River,"  and 
signed  by  the  street  commissioner.  It  stated 
that  the  Corporation  had  determined  to  extend 
that  pier,  72  feet  into  the  East  River,  and  that 
unless  the  said  proprietors,  within  six  weeks 
from  the  date  of  the  notice,  should  signify  in 
writing  to  the  street  commissioner  their  inten- 
tion to  join  with  the  Corporation  in  construct- 
ing the  extension  referred  to,  and  should  con- 
tribute their  proportion  of  the  expense  there- 
584*]  of,  as  designated  *by  law,  that  they 
would  thereby  perfect  their  rights  in  the  wharf- 
age arising  therefrom,  agreably  to  the  Act  of 
the  Legislature  in  that  case  made  and  provided. 
After  the  expiration  of  the  time  mentioned  in 
the  notice,  the  Corporation  contracted  for  the 
construction  of  the  extended  pier,  and  the  same 
was  done  at  their  expense.  It  was  made  90 
instead  of  72  feet  long,  as  mentioned  in  the 
resolution  and  notice.  The  defendants  then 
proved  and  gave  in  evidence  their  lease  from 
the  Corporation,  dated  April  25,  1843,  which 
was  to  the  effect  stated  in  the  avowry,  and 
rested. 

The  plaintiff  proved  that  the  proprietors  of 
water  grants  and  wharfage  adjacent  to  the  pier 
had  remonstrated  against  and  opposed  the  pro- 
ceedings by  which  the  same  was  extended,  as 
a  violation  of  their  legal  rights  as  such  propri- 
etors. The  plaintiff  then  gave  in  evidence  a 
grant  by  the  Corporation  to  D.  Ludlow  and 
others,  executors  of  Robert  Cromeline,  dated 
January  17,  1804,  of  a  certain  "  water  lot,  va- 
cant ground  or  soil  under  water  to  be  made 
land  and  gained  out  of  the  East  River,  as  rep- 
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resented  on  a  certain  map,  being  50  feet  in 
breadth  OD  Front  and  South  Sts.,  and  about  14$ 
feet  long  from  street  to  street,  subject  to  a  year- 
ly rent  of  fifty  dollars,  the  lessees  covenanting 
to  construct  and  keep  in  repair  a  wharf  or  street 
to  be  called  South  St.,  of  the  width  of  70  feet 
in  front  of  the  premises  granted,  and  extending 
the  whole  breadth  thereof  ;  in  consideration 
whereof  the  Corporation  granted  to  them  in  fee 
for  their  own  use,"  all  manner  of  wharfage, 
cranage,  advantages  and  emoluments  growing 
or  accruing  by  or  from  the  said  wharf  or  street 
called  South  St.,  fronting  on  the  East  River, 
opposite  to  the  premises  granted  The  plaintiff 
then  proved  divers  grants  from  the  Corpora- 
tion of  lands  under  water  fronting  on  South 
St.  above  and  below  the  lot  granted  to  Ludlow 
and  others,  of  about  the  same  date  with  that 
grant;  the  whole  of  the  premises  thus  granted 
extending  from  Fulton  slip  to  Peck  slip  ;  and 
that  South  St.,  between  these  slips,  was  con- 
structed by  the  private  owners  of  water-lots, 
pursuant  to  these  grants,  as  early  as  1810. 
South  St.  was  built  outside  of  the  400  feet  be- 
yond low  water-mark  which  was  granted  to* 
the  city  by  the  *charter  of  1730.  He  [*585 
also  proved  that  the  lot  granted  to  Ludlow  and 
others  had  been  taken  for  BeeKtnan  St. ,  which 
was  laid  out  over  it  to  South  St.  in  1817,  and 
that  pier  No.  23  was  directly  in  front  of  that 
part  of  Beekman  St.  which  covered  the  prem- 
ises so  granted  to  Ludlow  and  others.  In  re- 
spect to  the  construction  of  the  pier,  as  it  ex- 
isted before  the  extension  in  1842,  the  plaintiff 
gave  in  evidence  certain  resolutions  of  the  Com 
mon  Council  showing  that  the  business  was 
undertaken  pursuant  to  the  Act  of  the  Legis- 
lature, and  that  the  Common  Council  resolved 
to  pay  one  third,  and  required  the  proprietors 
of  water-lots  to  pay  two  thirds  of  the  expense, 
and  that  the  Corporation  were  to  receive  the 
wharfage  and  slippage  arising  on  the  south- 
westerly side,  and  one  half  of  that  at  the  head 
of  the  pier,  according  to  the  provisions  of  the 
statute;  and  it  was  admitted  that  the  Corpora 
tion  and  the  proprietors  actually  contributed 
to  the  expense  in  these  proportions.  It  appeared 
that  Fulton  slip,  which  was  on  the  southwest- 
erly side  of  the  pier  in  question,  was  a  public 
slip,  and  that  the  Corporation  collected  to  their 
use  the  wharfage  on  that  side  of  the  pier.  Be- 
fore the  pier  was  constructed,  the  proprietors 
of  water-lots  under  the  grants  which  have  been 
mentioned, collected  the  wharfage  arising  upon 
South  St.  opposite  the  water-lots  granted  them. 
After  the  construction  of  that  part  of  the  pier 
which  was  built  in  1821,  the  wharfage  on  the 
northeasterly  side  and  on  the  whole  of  the  end  of 
the  pier  was  collected  by  the  proprietors  of  the 
water  lots  lying  opposite,  and  after  the  exten- 
sion of  the  pier  in  1842,  the  question  as  to  the 
wharfage  of  the  new  part  seems  to  have  been 
in  dispute,  the  proprietors  getting  what  they 
could,  and  both  parties — the  agents  and  lessees 
of  the  Corporation  and  the  proprietors — forbid- 
ding shipmasters  to  pay  their  dues  to  the  other 
party.  An  agent  of  the  proprietors  had  for- 
bidden the  plaintiff  to  pay  the  dues  in  contro- 
versy in  this  suit,  to  the  defendant,  Guion.  It 
appeared  that  the  suit  was  prosecuted  by  the 
proprietors  of  the  grants  of  water-lots,  to  try 
the  right  to  the  wharfage  which  Guion  claimed 
under  the  lease  from  the  Corporation. 
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The  plaintiff's  counsel  requested  the  court  to 
586*]  hold  and  charge,  *1.  That  the  Corpora- 
tion had  no  right  to  extend  the  pier  as  they  had 
done  in  1842,  and  that  by  doing  it  they  acquired 
no  right  to  wharfage.  2.  That  the  charter  con- 
ferred no  right,  as  the  grant  contained  in  it  did 
not  extend  beyond  South  St.  3.  That  they  had 
no  right  under  the  statutes  of  this  State,  as  the 
Act  of  1801  prescribed  a  uniform  plan  for  these 
improvements  from  which  they  could  not  de- 
part. 4.  That  the  grant  to  Ludlow  and  others, 
and  the  other -similar  grants  made  in  1804, con- 
ferred upon  the  grantees  the  right  to  wharfage 
in  front  of  the  premises  granted,  of  which  they 
could  not  be  devested  by  any  act  of  the  Cor- 
poration. 5.  That  the  proprietors  acquired 
rights  by  the  construction  of  the  pier  in  1821 
which  could  not  be  interfered  with  or  defeated 
by  the  construction  of  the  extension  of  the  pier. 
6.  That  the  proceedings  of  the  Common  Coun- 
cil under  which  the  extension  was  made  were 
illegal  and  void,  first,  because  the  ayes  and 
noes  were  not  taken  on  the  passage  of  the  reso- 
lution and  published  ;  and,  second,  because 
the  resolutions  and  the  notice  contemplated  an 
extension  of  72  feet,  whereas  the  pier  was  act- 
ually extended  90  feet.  The  court  refused  to 
hold  or  instruct  the  jury  as  requested,  but,  on 
the  contrary, charged  them  that  by  the  proceed- 
ings pursuant  to  which  the  pier  was  extended, 
and  the  neglect  of  the  proprietors  to  join  there- 
in, the  Corporation  acquired  the  right  to  the 
wharfage  arising  therefrom,  which  they  might 
lawfully  assign  io  another.  The  plaintiff's 
counsel  excepted.  There  was  a  verdict  for  the 
defendants,  upon  which  judgment  was  ren- 
dered against  the  plaintiff. 

Mr.  A.  H.  Dana,  for  plaintiff  in  error. 

Mr.  P.  A.  Cowdrey,  for  defendants  in  er- 
ror. 

By  the  Court,  Jewett,  J.  The  material 
question  in  this  case  is  whether  the  portion  of 
the  pier  No.  23,  which  was  completed  in  1842, 
belongs  to  the  Corporation  of  the  City  of  N. 
Y.  It  is  not  questioned  but  that  the  plaintiff 
owed  wharfage  to  the  owner  of  that  part  of 
587*]  the  pier;  nor  but  that  the  distress  *was 
regular  and  legal,  provided  Guion.as  the  lessee 
of  the  Corporation,  was  entitled  to  such  wharf- 
age; nor  is  it  denied  but  that  Guion's  right  was 
perfect  if  the  Corporation  owned  the  pier. 

By  the  charter  of  the  City  of  N.  Y. ,  granted 
by  Governor  Montgomery,  in  1730,  the  Corpo- 
ration became  entitled  to  all  the  land  under 
water  in  the  East  River  from  Corlaer's  Hook 
to  Whitehall,  extending  four  hundred  feet  into 
the  river  beyond  low  water-mark,  together 
with  certain  rights  and  privileges,  including 
wharfage,  cranage  and  dockage.  Kent,  City 
Charter,  p  86,  sec.  38.  The  Corporation  hav- 
ing prior  to  1798  granted  to  individuals  all  the 
land  under  water  which  they  acquired  by  their 
charter,  in  that  year  applied  to  the  Legislature 
for  an  act  empowering  them  to  construct 
streets  and  wharves  in  front  of  the  water-lots 
already  granted.  An  Act  on  this  subject  was 
at  that  time  passed  which  was  re-enacted  in 
1801.  By  this  statute  the  mayor,  aldermen 
and  commonalty  were  authorized  to  regulate 
and  alter  the  wharves  and  slips  of  the  city  in 
such  manner  as  should  be  most  commodious 
for  shipping  and  navigation.  2  K.  &  R,  126, 
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sec.  1.  If  in  laying  out  wharves  or  slips  they 
should  require  the  ground  of  any  person,  they 
were  to  treat  with  such  person,  and  if  they 
failed  to  agree,  the  damage  and  recompense  of 
the  owner  were  to  be  assessed  by  a  jury,  as 
particularly  provided,  upon  which  the  ground 
might  be  converted  to  the  purposes  required. 
Sec.  2.  Authority  was  given  to  lay  out  "ac- 
cording to  a  plan  agreed  upon  for  that  pur- 
pose, regular  streets  and  wharves  of  the  width 
of  seventy  feet  in  front  of  those  parts  of  the 
said  city,  which  adjoin  to  the  East  River  or 
Sound  and  to  the  North  or  Hudson's  River, 
and  of  such  extent  along  these  rivers  respect- 
ively as  they  may  think  proper,"  and  to  ex- 
tend the  same  in  length  from  time  to  time  as 
the  city  should  be  built  up  along  the  rivers. 
Sec.  3.  These  streets  or  wharves  were  to  be 
built  at  the  expense  "of  the  proprietors  of  land 
adjoining  or  nearest  and  opposite  to  the  said 
streets  or  wharves,  in  proportion  to  the  breadth 
of  their  several  lots,"  and  where  the  nearest 
lots  did  not  adjoin  the  wharf,  the  owners  were 
required  to  fill  up  the  spaces  between  the  lots 
and  the  wharf,  upon  doing  which  and  level- 
ing the  same  they  were  respectively  entitled 
*to  the  said  intermediate  spaces  of  [*588- 
ground  in  fee  simple.  Sec.  4.  If  the  proprie- 
tors of  the  nearest  lots  should  neglect  to  fill 
up  and  level  these  intermediate  spaces,  the 
Corporation,  was  directed  to  do  it  at  their  ex- 
pense, which  was  to  be  collected  by  distress 
and  sale,  or  by  action  of  debt.  Sec.  5.  It  was  de- 
clared to  be  lawful  for  the  Corporation  "to 
direct  piers  to  be  sunk  and  completed  at  such 
distances  and  in  such  manner  as  they  in  their 
discretion  shall  think  proper  in  front  of  the 
said  streets  or  wharves,"  to  be  connected  by 
bridges  with  the  streets  or  wharves,  "at  the 
expense  of  the  proprietors  of  the  lots  lying  op- 
posite to  the  places  where  such  piers  shall  be 
directed  to  be  sunk."  If  the  proprietors  should 
neglect  to  construct  the  piers  directed  to  be 
built,  the  Corporation  was  to  do  it  at  their  own 
expense,  "and  to  receive  to  their  own  use 
wharfage  for  all  vessels  that  may  at  any  time 
or  times  lie  or  be  fastened  to  the  said  piers  or 
bridges  which  they  shall  so  make  as  aforesaid." 
Sec.  7.  The  Corporation  were  authorized  to 
grant  "to  the  owners  of  lots  fronting  on  any 
of  the  said  streets  of  seventy  feet,  their  heirs 
and  assigns,  a  common  interest  in  the  piers  to- 
be  sunk  in  front  of  such  streets,  in  proportion 
to  the  breadth  of  their  respective  lots,  under 
such  restrictions  and  regulations  and  within 
such  limits"  as  the  Corporation  should  deem 
just  and  proper.  Sec.  8.  It  was  under  this 
Act  and  the  grants  made  by  the  Corporation 
in  1804,  that  South  St.  was  laid  out  and  con- 
structed in  front  of  this  part  of  the  city.  It 
was  built  wholly  at  the  expense  of  the  grant- 
ees, and  they  by  the  terms  of  the  grant  became 
entitled  to  the  wharfage  upon  that  street  op- 
posite the  lots  respectively  granted  to  them. 

By  the  Act '  'for  the  Better  Government  of  the 
City  of  New  York,"  etc.,  passed  April  2, 1806, 
it  was  recited  that  from  the  great  increase  of 
the  city  and  its  trade,  it  had  become  necessary 
to  provide  additional  wharves,  piers,  slips  and 
basins  for  the  accommodation  of  vessels ;  where- 
fore it  was  enacted  that  the  Corporation  might 
cause  piers  to  be  sunk  and  basins  to  be  made 
at  their  own  expense,  and  might  "take  to  their 

681 


588 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1847 


own  use  the  slippage  and  wharfage  arising 
from  the  same,  any  law  usage  or  custom  to 
the  contrary  notwithstanding  ;  provided,  al- 
ways, that  nothing  herein  contained  shall  be 
589*]  construed  to  *deprive  any  persons  who 
may  have  made  piers  by  the  directions  of  the 
said  mayor,  aldermen  and  commonalty,  in  pur- 
suance of"  the  Act  of  1801,  "of  any  legal  right 
which  they  may  thereby  have  acquired,  or  to 
interfere  with  any  private  property  or  right  or 
privilege  held  under  grants  of  the  said  mayor, 
aldermen  and  commonalty,  or  otherwise."  4 
Web.,  514,  sec.  1.  The  Corporation  is  author- 
ized to  enlarge  any  of  the  slips  in  said  city 
when  they  deem  it  for  the  public  good,  and 
on  paying  one  third  of  the  expense  of  the  nec- 
essary piers  and  bridges,  they  shall  be  entitled 
not  only  to  the  slippage  upon  the  side  next  to 
the  slip,  but  to  one  half  of  the  wharfage  to 
arise  at  the  outermost  end  of  the  piers.  Sec. 
2.  Where  persons  who  shall  have  been  di- 
rected to  construct  piers  and  bridges  according 
to  the  Act  of  1801,  have  neglected  or  shall  neg- 
lect to  do  so,  the  Corporation  may  grant  the 
right  to  construct  them,  and  the  profits  there- 
of, to  any  other  other  person  in  fee  or  other- 
wise, upon  such  terms  as  they  shall  think  prop- 
er. Sec.  3.  Where  any  of  the  proprietors  of 
lots  opposite  to  points  where  piers  have  been 
or  may  be  directed  to  be  sunk  under  the  Act 
of  1801,  have  refused  or  shall  refuse  to  join 
with  the  other  proprietors  of  lots  in  construct- 
ing the  work,  the  Corporation  may  be  substi- 
tuted for  the  delinquent  proprietors,  and  be 
entitled  to  the  proportion  of  wharfage  which 
would  have  belonged  to  the  delinquents  if  they 
had  performed.  Sec.  4.  Notice  that  piers  are 
to  be  constructed  may  be  given  by  publishing 
it  for  six  weeks  in  two  newspapers  ;  and  any 
proprietor  who  shall  not  commence  the  work 
by  the  time  fixed,  or  who  shall  not  contribute 
his  part  of  the  expenses  as  they  accrue,  shall 
be  deemed  to  have  refused  to  comply  with  the 
directions.  Sec.  5.  The  Act  "to  Reduce  Sev- 
eral Laws  Relating  Particularly  to  the  City  of 
New  York  into  One  Act,"  passed  April  9, 
1813,  2  R.  L.,  342,  embodies  the  substance  of 
the  foregoing  enactments,  and  under  the  pro- 
visions of  sections  224  and  230  of  this  revised 
Act,  which  embrace  the  material  parts  of  sec- 
tion 7  of  the  Act  of  1801,  and  section  2  of  the 
Act  of  1806,  the  Corporation  professed  to  pro- 
ceed in  constructing  the  extension  of  the  pier 
No.  23,  in  the  year  1842.  That  pier  was  origi- 
nally built  in  1821,  to  the  length  of  255  feet ; 
but  it  was  not  done  pursuant  to  the  1st  section 
59O*]  of  the  *Act  of  1806,  or  of  section  228 
of  the  revised  Act,  which  is  the  same  identical 
provision  re-enacted.  Though  the  object  of 
the  city  authorities  may  have  been  to  form  a 
public  slip  or  basin  opposite  the  Fulton  mar- 
ket, the  pier  was  not  constructed  at  the  public 
expense  ;  nor  could  it  have  been  placed  in  the 
spot  where  it  was  constructed  under  the  au- 
thority of  the  provision  referred  to,  as  it  would 
have  violated  private  rights  acquired  and  held 
under  previous  grants  from  the  Corporation. 
Nor  was  it  constructed  under  the  provisions  of 
section  230  of  the  revised  Act,  as  that  section 
only  authorized  the  enlargement  of  slips  al- 
ready existing,  by  extending  the  piers  which 
formed  their  sides.  Conceding  that  the  indi- 
vidual proprietors  are  concluded  by  the  cir- 
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cumstances  under  which  the  pier  was  erected, 
and  the  lapse  of  time  and  subsequent  user  and 
acquiesence  from  questioning  the  location  of 
the  pier,  or  the  right  Of  the  Corporation  to  the 
wharfage  and  slippage  on  the  southwesterly 
side,  and  to  the  wharfage  at  the  outer  end  of 
the  pier,  in  accordance  with  the  opinion  of  the 
Vice- Chancellor  in  Verplanck  v.  Mayor,  2  Edw., 
220,  concerning  which  it  is  unnecessary  to  ex- 
press an  opinion  ;  still  this  shows  no  authori- 
ty for  the  claim  now  set  up  to  the  wharfage 
arising  from  the  new  part  of  the  pier  con- 
structed in  1842.  The  powers  of  the  Corpora- 
tion under  the  Acts  referred  to,  extend  to  four 
different  subjects — wharves,  piers,  slips  and 
basins.  Under  the  charter  and  subsequent 
grants  the  Corporation  had  no  right  to  the  land 
comprising  South  St.  or  the  pier  in  question. 
By  the  Act  of  1801,  they  were  made  the  agents 
of  the  State  to  vest  a  title  in  the  riparian 
owners  of  the  land  between  these  grants  and 
South  St.,  by  filling  it  up  and  leveling  it,  and 
constructing  South  St.,  with  the  incidents  of 
wharfage  on  the  extension  of  South  St.  ;  but 
the  title  did  not  vest  in  the  Corporation  even 
if  the  owners  had  omitted  to  entitle  themselves 
to  it  by  complying  with  the  conditions. 

In  this  view  of  the  question  the  right  of  the 
corporation  to  the  wharfage  upon  the  extension 
built  in  1842,  depends  upon  their  having  ac- 
quired that  right  by  taking  the  necessary  le- 
gal steps  under  some  of  the  statutes  referred 
to.  This  they  have  *f  ailed  to  do.  The  [*591 
notice  was  wrongly  directed .  It  was  ' '  to  the 
proprietors  of  the  easterly  half  of  the  pier." 
The  laws  did  not  recognize  any  such  class  of 
persons.  The  direction  should  have  been  to 
the  proprietors  of  lots  lying  opposite  to  the 
place  where  the  pier  was  to  be  sunk.  It  was 
probably  done  under  the  idea  that  the  persons 
who  received  the  wharfage  on  that  side  were 
the  owners  of  the  easterly  half  of  the  pier. 
The  same  persons  are  proved  to  have  likewise 
taken  the  wharfage  at  the  outer  end,  and  if 
such  acts  were  evidence  of  title  to  the  land,  the 
same  persons  who  owned  the  end  also  owned 
the  easterly  side.  The  difficulty  is  that  the 
statute  does  not  provide  for  the  building  of  a 
second  pier.  When  the  owners  of  the  lots 
fronting  on  the  street  built  the  first  pier,  the 
Corporation  was  authorized  to  grant  it  to  them. 
But  if  after  the  pier  is  constructed  the  owner- 
ship of  the  adjacent  lots  and  the  right  to  the 
pier  become  separated  and  vested  in  different 
individuals,  which  class  is  to  build  the  ad- 
dition to  the  pier,  and  to  whom  are  the  Cor- 
poration to  convey  the  common  interest  in 
the  additional  pier?  The  owners  of  the  orig- 
inal pier  would  not  necessarily  or  probably  be 
the  owners  of  the  lots  fronting  on  the  street.  The 
Corporation  can  hardly  be  authorized  to  call 
on  those  to  build  the  pier  to  whom  they  can 
grant  no  interest  in  it;  and  if  there  is  no  per- 
son whom  the  Corporation  can  direct  to  make 
the  pier,  there  can  be  no  failure  or  delinquen- 
cy on  the  part  of  anyone  which  can  authorize 
the  Corporation  to  construct  it  themselves. 
The  Corporation  is  authorized  to  construct  the 
pier  and  become  entitled  to  the  wharfage  on 
the  failure  of  the  proprietors  to  do  it.  But 
they  acquire  no  interest  in  the  piers  themselves, 
though  they  have  a  right  to  convey  the  interest 
which  the  State  has  in  them  to  the  owners  of 
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lots  fronting  on  the  street.  Besides,  it  is  very 
doubtful  how  far  the  Legislature  meant  to  al- 
low the  Corporation  to  interfere  with  the  vest- 
ed rights  of  wharfage,  incident  to  building  the 
first  pier.  A  construction  which  would  allow 
such  interference  is  not  to  be  favored,  partic- 
ularly if  no  means  are  provided  for  indemni- 
fying the  persons  who  lose  the  wharfage.  A 
right  to  wharfage  could  only  accrue  to  the 
Corporation  by  the  default  of  the  proprietors 
592*]  to  build;  and  besides,  *the  statute  pro- 
vides that  the  piers  should  be  connected  with 
the  street.  The  notice  is  defective  in  another 
respect.  The  owners  are  required  to  commence 
the  work  by  the  time  fixed  and  to  contribute 
to  the  expenses  as  they  shall  accrue.  Act  of 
1806,  sec.  5,  supra.  This  notice  requires  them 
to  signify  their  intention  to  join  with  the  Cor- 
poration in  building  the  extension  and  to  con- 
tribute their  respective  proportions  of  the  ex- 
pense. This  was  an  entirely  different  Act,  and 
if  the  notice  corresponded  with  the  resolution, 
they  were  both  wrong.  The  pier  contem- 
plated by  the  resolution  and  notice  was  to  be 
seventy  feet  in  length.  It  was  actually  built 
ninety  feet.  Such  a  departure  was  wholly  un- 
authorized and  cannot  be  sustained  upon  any 
principle.  If  the  right  of  the  Corporation  to 
extend  an  existing  pier  and  have  the  wharfage 
on  the  default  of  the  proprietors,  after  proper 
notice  to  build,  be  conceded,  still  this  extension 
must  be  regarded  as  unauthorized  for  the  want 
of  a  proper  resolution  and  notice  under  it. 
Sharpe  v.  Speir,  4  Hill,  76.  It  follows  that  the 
Corporation  had  no  right  to  wharfage  either 
on  the  northeasterly  side  or  the  end  of  the  new 
part  of  the  pier  No.  23,  and  that  the  judgment 
of  the  C.  P.  must  be  reversed. 
Judgment  reversed. 

Reversed-ll  N.  Y.,  461. 
Distinguished-6  Abb.  N.  C.,  341,  n. 


TAYLOR  v.  HEATH. 

Attachment    against    Non-Resident — Affidavit. 

To  authorize  the  issuing  of  an  attachment  by  a 
justice  of  the  peace  against  a  non-resident,  pursu- 
ant to  the  33d  section  of  the  Act  to  Abolish  Impris- 
onment for  Debt,  the  party  applying1  for  the  process 
must  make  an  affidavit  of  the  fact  of  non-residence, 
and  execute  the  bond  required  by  the  Revised  Stat- 
utes, on  applications  for  an  attachment  before  a 
justice  of  the  peace.  Per  Beardsley,  J. 

Where  there  was  no  sufficient  affidavit,  and  it  did 
not  appear  in  any  way  that  the  defendant  was  a 
non-resident;  held,  that  the  judgment  should  be  re- 
versed. 

Citations— Laws  1831.  p.  403,  sec.  33 ;  15  Wend.,  479 ; 
2  R.  S.,  227,  sec.  11 ;  230.  sees.  26-29, 33-35, 43 :  258,  sec. 
186  ;  23  Wend.,  336 ;  6  Hill,  311. 

ERROR  to  the  Albany  C.  P.  Taylor  sued 
Heath  by  attachment  December  7,  1842, 
593*]  returnable  the  9th  *of  said  December. 
The  constable  stated  in  his  return  what  prop- 
erty he  had  attached,  but  that  he  had  not 
served  the  attachment  personally  on  the  de- 
fendant. The  plaintiff  appeared  on  the  9th, 
but  the  defendant  did  not,  and  a  short  sum- 
mons was  issued  returnable  the  12th  of  Decem- 
ber, to  which  the  return  was,  that  the  defend- 
ant, after  a  due  search,  could  not  be  found. 
The  plaintiff  appeared,  but  the  defendant  did 
not.  Declaration  on  a  note  and  an  account. 
Witness  sworn, etc.  Judgment  for  the  plaintiff. 
DENIO  4. 


On  certiorari  the  C.  P.  reversed  the  judg- 
ment, because,  as  is  said,  the  justice  had  no 
jurisdiction  of  the  person  of  the  defendant. 

Mr.  R.  M.  Townsend,  for  plaintiff  in  er- 
ror. 

Mr.  L.  J.  Lansing,  for  defendant  in  error. 

Beardsley,  J.  The  judgment  in  this  case 
was  rendered  by  the  justice  upon  proceedings 
by  way  of  attachment  and  short  summons. 
By  the  Act  to  Abolish  Imprisonment  for  Debt, 
passed  in  1831,  suits  may  be  instituted  against 
non-resident  defendants  by  attachment.  Laws 
1881, 403,  sec.  33.  This  was  a  new  remedy,  sub- 
stituted in  certain  cases  for  the  former  process 
by  warrant,  which  in  those  cases  the  statute 
abolished. 

There  was  a  written  application  for  the  at- 
tachment, but  it  did  not  state  the  ground  on 
which  it  was  asked  for.  There  was  also  an  af- 
fidavit made  by  the  plaintiff , but  it  is  so  drawn 
as  to  be  nearly  unintelligible.  It  is  impossible 
to  gather  from  it  that  the  defendant  was  a  non- 
resident. 

If,  therefore,  proof  of  that  fact  was  requisite 
to  authorize  the  issuing  of  an  attachment, these 
proceedings  were  irregular,  and  the  judgment 
rendered  by  the  justice  was,  consequently,  er- 
roneous. 

But  to  this  it  is  answered  that  no  affidavit 
whatever  was  necessary;  that  where  the  de- 
fendant is  in  fact  a  non-resident,  an  attach- 
ment may  issue  as  a  matter  of  course, without 
proof  of  such  non-residence.  This  view  of 
the  law,  I  admit,  is  sustained  *by  the  [*594 
opinions  of  most  respectable  judges,  but  from 
which,  I  am  constrained  to  add,  I  totally  dis- 
sent. 

In  Clark  v.  Luce,  15  Wend.,  479,  the  plaint- 
iff made  affidavit  before  the  justice  that  the 
defendant  was  a  non-resident  of  the  county, 
upon  which  an  attachment  was  issued  against 
him.  On  the  return  day  both  parties  appeared, 
and  the  defendant  pleaded  in  abatement, 
amongst  other  things,  that  the  affidavit  was 
not  in  conformity  with  the  statute,  and  on  de- 
murrer the  justice  gave  judgment  for  the 
plaintiff.  The  defendant  then  pleaded  the  gen- 
eral issue,  which  was  tried,  and  the  plaintiff 
had  judgment.  This  was  carried  by  appeal 
to  the  C.  P. ,  where  the  issue  of  fact  was  tried 
by  a  jury  and  a  verdict  found  for  the  plaint- 
iff. The  report  states  that  the  Court  of 
"  Common  Pleas  also  passed  upon  the  issues  of 
law,  and  adjudged  the  pleas  to  be  bad,  and 
judgment  was,  accordingly,  rendered  for  the 
amount  of  the  verdict  and  costs."  That  judg- 
ment was  brought  to  this  court  by  writ  of  er- 
ror and  affirmed,  the  opinion  being  delivered 
by  Savage,  Oh.  J.  He  began  by  remarking 
that  "  The  regularity  of  the  issuing  of  the  at- 
tachment was  the  principal,  perhaps  the  only 
point  in  the  case."  Various  provisions  of  the 
statute  on  the  subject  were  then  referred  to; 
but  without  at  all  passing  upon  the  sufficiency 
or  insufficiency  of  the  affidavit  which  had  been 
made,  he  precluded  all  inquiry  upon  that  sub- 
ject by  holding  that  no  affidavit  whatever  was 
necessary  in  such  a  case,  as  an  attachment 
against  a  non-resident  might  issue  as  of  course 
under  the  83d  section  of  the  Act  of  1831. 

This,  as  it  seems  to  me,  cannot  be  regarded 
as  an  adjudication  upon  the  present  question, 
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for  the  point  was  not  then  before  the  court. 
The  judgment  appealed  from  was  rendered  on 
an  issue  of  fact,  and  not  an  issue  of  law.  2  R. 
8.,  258,  sec.  186.  The  issues  of  law  which 
arose  on  the  pleas  in  abatement,  had  been  de- 
cided against  the  defendant,  and  those  pleas 
were  waived  by  pleading  the  general  issue. 
Upon  this  issue  the  judgment  appealed  from 
was  rendered.  As  I  understand  the  statute  on 
the  subject,  the  issue  of  fact  alone  was  in  ques- 
tion in  the  C.  P. ;  the  issue  of  law,  which  had 
595*]  been  formed  and  decided  *in  the  jus- 
tice's court,  having  been  waived,  and  there- 
fore not  carried  up  by  the  appeal.  Id. ,  sees. 
186,  194,  210-216;  6  Hill,  621.  In  this  state  of 
the  case,  no  question  as  to  the  regularity  of  the 
attachment  could  be  made  in  the  C.  P.  If  the 
defendant  would  have  made  such  a  point  he 
should  not  have  appeared  to  the  action,  or 
should  have  rested  on  his  pleas  in  abatement; 
but,  having  pleaded  in  chief,  and  been  beaten 
on  the  issue  of  fact,  his  remedy  by  appeal  was 
upon  the  merits  of  the  controversy,  and  could 
not  reach  the  question  of  the  regularity  of  the 
attachment.  Such  being  the  case  of  Clark  v. 
Luce,  the  opinion  of  the  late  Chief  Justice  was 
upon  a  point  not  material  to  be  considered,  nor 
strictly  before  the  court  for  decision.  It  can- 
not, therefore,  be  regarded  as  authority  which 
the  court  are  bound  to  follow,  although  cer- 
tainly entitled  to  most  respectful  consideration. 

I  am  aware  that  in  Bates  v.  Relyea,23  Wend. , 
336,  the  late  Mr.  J.  Cowen  appears  to  have 
taken  the  opinion  in  Clark  v.  Luce,  as  a  con- 
trolling authority,  upon  the  strength  of  which 
it  was  held  that  neither  an  affidavit  nor  a  bond 
was  necessary.  It  is  plain  enough  that  Judge 
Cowen  was  not  satisfied  with  that  opinion,  but 
upon  the  maxim  stare  decisis  et  non  quieta 
movere,  he  declared  that  he  felt  himself  bound 
by  it. 

It  is  unnecessary  now  to  say  how  far,  if  at 
all,  a  single  adjudged  case,  believed  to  have 
been  erroneously  decided,  should  ever  be  re- 
garded as  absolutely  authoritative  in  the  same 
court.  For  myself,  I  think  it  should  never  be 
allowed  to  preclude  a  re-examination  of  the 
point  adjudged,  nor  deter  the  court  from  ex- 
ercising an  independent  judgment  on  the  ques- 
tion. Much  more  is  due  to  a  train  of  decisions, 
resulting  in  a  rule  of  property  which  has  been 
acted  upon  and  acquiesced  in  for  a  considera- 
ble period  of  time;  but  I  cannot  agree  to  follow 
any  case,  of  comparatively  recent  date,  on  the 
single  ground  that  the  pointhas  been  adjudged. 

But  if  I  am  right  in  my  view  of  Clark  v. 
Luce,  no  principle,  applicable  to  the  present 
case,  or  to  that  of  Bates  v.  Relyea,"w&s  involved 
in  it,  and  of  consequence  it  decided  nothing 
596*]  *relevant  to  either.  We  could  not, 
therefore,  even  if  disposed  to  do  so,  refer  to 
Clark  v.  Luce,  and  repose  ourselves  upon  stare 
decisis,  for  the  question  before  us  was  not  in- 
volved in  that  case,  and  no  case  can  ever  be  re- 
garded as  authoritative  beyond  the  direct  point 
in  judgment. 

Nor  should  the  case  of  Bates  v.  Eelyea,  be 
allowed  to  control  the  decision  we  are  now  to 
make.  That  was  trespass  de  bonis  asportatis, 
in  which  the  defendants  justified  under  an  at- 
tachment issued  in  their  favor  against  the 
plaintiff.  The  question  before  the  court  arose 
on  the  second  plea,  which  set  up  that  they  pros- 
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ecuted  the  plaintiff  by  attachment,  alleging 
that  he  was  at  the  time  a  non-resident  of  the 
county,  but  without  stating  in  the  plea  that 
this  fact  had  been  proved  to  the  justice  who 
issued  the  attachment.  The  court  held  the 
plea  good  upon  the  authority  of  Clark  v.  Luce, 
Judge  Cowen  remarking  that  it  was  a  question 
"  of  construction  upon  the  words  of  an  Act," 
and  even  if  the  balance  of  the  minds  of  the 
court  should  be  against  the  opinion  in  Clark  v. 
Luce,  they  could  not  "  without  departing  from 
the  maxim  stare  decisis  et  non  quieta  movere,  in- 
dulge the  inclination."  The  case  of  Bates  v.Rel- 
yea,vf&&  decided  exclusively  on  authority,  and 
not  upon  an  examination  of  the  statute  on 
which  thequestion  arose;  it, therefore,  does  not 
greatly  add  to  the  strength  of  the  precedent 
case.  The  same  remark  is  applicable  to  VanElten 
v.  Hurst,  6  Hill,  811.  All  of  these  cases  depend- 
ed, as  the  present  also  does,  upon  positive  law : 
upon  what  the  statute  contains.  I  think  it 
will  be  seen  that  a  provision  in  the  statute,  ex- 
plicit in  its  terms,  and  direct  to  the  purpose, 
was  entirely  overlooked,  in  deciding  them,  and 
which,  to  my  mind,  is  a  decisive  objection  to 
them  as  authority.  Add  to  this  that  Clark  v. 
Luce,  so  far  as  respects  the  present  question, 
was  an  opinion  only,  and  not  a  decision;  and 
that  Bates  v.  Relyea,  was  a  collateral  action,and 
not,  as  this  is,  a  direct  proceeding  by  way  of 
certtorari  and  writ  of  error,  to  review  what 
had  been  done  in  the  justice's  court,  and,  I 
think,  we  need  not  be  embarrassed  on  the  score 
of  authority. 

By  the  Revised  Statutes  suits  might  be  com- 
menced by  attachment  *whenever  it  [*597 
should  satisfactorily  appear  to  the  justice  that 
the  debtor  had  departed  or  was  "  about  to  de- 
part from  the  county  where  he  last  resided, 
with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  any  civil  process;  or  that 
such  debtor  keeps  himself  concealed  with  the 
like  intent."  2  R.  8.,  227,  sec.  11,  p.  230,  sec. 
26.  But  application  for  such  attachment  Vas 
required  to  be  in  writing,  and  to  be  accom- 
panied by  the  affidavit  of  the  creditor  or  his 
agent,  in  which  the  sum  due  was  to  be  stated, 
"  and  the  grounds  upon  which  the  application 
is  founded;  and  the  facts  and  circumstances  to 
establish  such  grounds  shall  also  be  verified  by 
the  affidavit  of  two  disinterested  witnesses." 
A  bond  with  approved  security,  was  also  to 
be  given  by  the  applicant,  all  which  being 
done,  and  under  the  Revised  Statutes  all  these 
were  indispensable,  the  attachment  might  be 
issued.  Sees.  27-29. 

Then  came  the  Act  to  Abolish  Imprison- 
ment for  Debt,  the  33d  section  of  which  de- 
clares, that  "  Whenever,  by  the  provisions  of 
the  thirtieth  section  of  this  Act,  no  warrant 
can  issue,  and  the  defendant  shall  reside  out 
of  the  county,  he  shall  be  proceeded  against  by 
summons  or  attachment."  The  next  succeed- 
ing section  authorizes  an  attachment  to  issue 
where  the  property  of  the  debtor  has  been 
fraudulently  assigned,  etc.,  but  before  any  at- 
tachment shall  issue  in  such  case,  or  in  the 
cases  provided  for  in  "the  Revised  Statutes, 
the  plaintiff  shall  by  his  own  affidavit,  or  that 
of  some  other  person  or  persons,  prove  to  the 
satisfaction  of  the  justice,  the  facts  and  cir- 
cumstances to  entitle  him  to  the  same;"  and  so 
much  of  said  Revised  Statutes  "as  requires 
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any  other  or  different  proof  for  the  issuing  of 
an  attachment,  than  that  required  by  this  sec- 
tion, is  hereby  repealed."  Sec.  35.  By  this 
section,  in  terms,  a  bond  is  required  in  all 
cases  provided  for  by  this  Act. 

This  section  dispenses  with  the  affidavit  of 
two  disinterested  witnesses  which  the  Revised 
Statutes  required;  2  R.  S.,  230,  sec.  28;  but  not 
so  with  the  affidavit  of  the  creditor  himself,  or 
of  some  one  on  his  behalf,  which  the  Revised 
Statutes  also  made  necessary.  No  attachment, 
therefore,  can  now  issue  under  the  authority 
of  those  statutes,  without  such  affidavit  of  the 
598*]  party  *or  his  agent.  It  must  also  be 
made  when  an  attachment  is  applied  for  under 
the  34th  section  of  the  Act  to  Abolish  Impris- 
onment for  Debt.  See  sec.  35.  And  in  my 
judgment  it  is  equally  necessary,  before  an  at- 
tachment can  lawfully  issue  against  a  non-res- 
ident under  the  33d  section  of  that  Act.  It  is 
authorized,  in  such  cast,  because  the  defend- 
ant is  a  non-resident,  and  one  against  whom 
no  warrant  can  issue;  but  these  facts  and  cir- 
cumstances must  be  proved  by  the  affidavit  of 
the  party  or  his  agent,  or  an  attachment  can- 
not issue  in  this,  more  than  in  any  other  case. 
It  is  never  to  issue  as  of  course,  but  only  when 
proper  cause  is  shown.  This,  as  it  seems  to 
me,  cannot  admit  of  a  doubt,  for  the  43d  sec- 
tion of  the  Act  to  Abolish  Imprisonment  for 
Debt  declares  that  all  the  provisions  of  the  Re- 
vised Statutes  which  require  proof  to  be  made 
and  security  to  be  given,  before  an  attachment 
can  legally  issue,  and  which  are  not  expressly 
repealed  by  said  Act,  nor  inconsistent  with  its 
provisions,  shall  be  in  full  force,  and  shall  ap- 
ply to  the  provisions  of  said  Act  to  Abolish 
DENIO  4. 


Imprisonment  for  Debt,  "  so  far  as  the  same 
relate  to  proceedings  in  courts  before  justices 
of  the  peace."  Issuing  an  attachment  against 
a  non-resident  defendant,  is  a  proceeding  in 
court,  before  a  justice  of  the  peace. 

The  provision  of  the  Revised  Statutes  which 
requires  an  affidavit,  of  the  applicant  for  an  at- 
tachment, or  his  agent,  proving  the  grounds 
on  which  it  is  applied  for,  is  not  repealed  ex- 
pressly or  by  implication,  by  the  Act  to  Abol- 
ish Imprisonment  for  Debt;  nor  is  it  inconsist- 
ent with  anything  contained  in  said  Act.  Such 
an  affidavit  is,  therefore,  now  required  by  law 
before  an  attachment  can  issue  under  the  33d 
section,  or  indeed,  in  any  case  whatever.  Sec- 
tion 43  seems  to  have  escaped  the  attention  of 
the  court  in  deciding  the  two  cases  which  have 
been  referred  to,  or  they  would  have  been 
otherwise  disposed  of. 

The  attachment,  in  this  case,  was  issued 
without  authority,  and  against  law,  and  the 
judgment  of  the  C.  P.,  reversing  that  of  the 
justice,  was  correct,  and  should  be  affirmed. 

*Bronspn,  Ch.  J.,  and  Jewett,«7.,  [*599 
concurred  in  the  opinion  that  the  judgment  of 
the  C.  P.  ought  to  be  affirmed,  on  the  ground 
that  it  did  not  appear  in  any  way  that  the  de- 
fendant was  a  non-resident;  but  without  ex- 
pressing any  opinion  upon  the  question  dis- 
cussed by  Beardsley,  «7.,  whether  the  statute 
required  an  affidavit  in  such  a  case. 

Judgment  affirmed. 

Explained— 36  How.  Pr.,  326. 

Approved-2  E.  D.  8.,  21;  Co.  R.  N.  S.,  269. 

Followed-4  N.  Y.,  255. 

Cited  in-65  N.  Y.,  87 ;  11  Barb.,  524 :  13  Barb.,  636  ; 
25  Barb.,  432 ;  59  Barb.,  392,  n.;  44  How.  Pr.,  196 ;  1 
Sheld.,  178 ;  1  E.  D.  S.,  363,  390. 
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OF  THE   LATE 
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1~N  publishing  to  the  profession,  and  the  com- 
J.  munity,  the  last  of  a  series  of  judicial  de 
terminations,  now  filling  more  than  seventy 
volumes,  and  embracing  a  period  of  nearly  as 
many  years,  the  reporter  feels  that  this  final 
record  may  be  appropriately  dedicated  to  the 
survivors  of  the  race  of  eminent  men  whose 
virtues  have  adorned  the  age  in  which  they 
lived,  and  whose  learned  labors  have  shed  an 
imperishable  lustre  upon  the  judicial  history  of 
the  State. 

Not  to  refer  to  our  colonial  annals,  in  which 
this  court  had  its  origin,  it  may  be  confidently 
affirmed,  that  this  State,  from  the  commence- 
ment of  its  existence,  has  always  enjoyed  the 
blessing  of  an  impartial  and  enlightened  ad- 
ministration of  justice.  Personal  liberty,  pri- 
vate property,  and  individual  character,  have 
been  adequately  protected:  law  and  right  have 
been  denied  to  no  one  ;  public  justice  has  been 
vindicated,  and  crime  has  met  its  punishment. 
While  the  spirit  of  party,  inseparable  from  free 
institutions,  has  sometimes  convulsed  the  com- 
munity, our  citizens  have,  at  all  times,  felt  an 
unshaken  confidence  in  the  integrity,  the  firm- 
ness and  the  impartiality  of  our  principal  court 
of  law.  That  court,  which,  during  the  whole 
period  of  our  political  existence,  has  been  the 
highest  legal  tribunal  of  original  jurisdiction, 
has  now  been  abolished  by  the  fundamental 
law.  A  new  system,  required,  perhaps,  by 
the  increase  of  our  population,  administered 
by  judges  selected  in  a  more  popular  manner, 
and  holding  their  offices  by  a  less  independent 
tenure,  has  been  substituted  for  that  which  has 
worked  so  well.  Every  good  citizen  must  earn- 
estly desire  that  the  experiment  may  prove 
eminently  successful ;  and  when  it  is  seen 
that  so  many  of  the  most  able  among  the  mem- 
bers of  the  legal  profession  have  been,  in  the 
first  instance,  chosen  to  seats  in  the  new  court, 
and  it  is  also  considered  that  they  will  exer- 
cise their  functions  in  the  face  of  a  learned  and 
experienced  bar,  and  of  a  community  accus- 


tomed to,  and  requiring,  a  steady  and  uniform 
administration  of  justice,  no  serious  apprehen- 
sion need  be  entertained  that  our  rights  will 
suffer  for  want  of  adequate  legal  protection. 

But  simultaneously  with  the  change  in  the 
constitution  of  our  courts,  a  new  system  of  le- 
gal procedure  has  been  introduced.  Under  the 
specious  name  of  reform,  and  in  professed  obe- 
dience to  a  constitutional  provision  looking 
only  to  the  modes  of  practice,  all  the  divisions 
under  which  legal  rights  and  remedies  had  been 
arranged,  and  the  whole  nomenclature  of  legal 
science,  as  learned  and  practiced  in  this  court, 
have  been  abolished.  The  ancient  simplicity 
of  the  common  law  has  been  made  to  give 
place  to  a  system  in  which  every  case  is  made 
a  special  one;  and  the  ancient  and  established 
principles  of  jurisprudence  illustrated  and  en- 
forced in  the  series  of  adjudications  of  which 
this  volume  is  the  concluding  portion,  can  no*v 
only  be  found  and  applied  by  approximation, 
and  a  species  of  elective  affinity,  as  tedious  in 
its  operation  as  it  must  be  uncertain  and  fluct- 
uating in  its  results.  To  the  new  system  of 
courts,  and  to  another  period  as  long,  at  least, 
as  that  during  which  you  and  your  predeces- 
sors have  administered  justice  in  the  Supreme 
Court  now  abolished,  is  assigned  the  task  of 
reducing  to  order,  of  rearranging  and  renam- 
ing the  dislocated  fragments  of  the  law  of  the 
State.  In  accomplishing  this  laborious,  but 
necessary  task,  it  is  believed  that  the  judg- 
ments contained  in  the  series  of  reports  of 
which  this  is  the  final  volume,  will  afford  the 
principal  landmarks. 

In  committing  to  the  press  the  concluding 
sheets  of  his  reports,  the  reporter  cannot  re- 
frain from  a  public  acknowledgment  of  the  as- 
sistance which  he  has  always  received  at  the 
hands  of  the  judges  whose  decisions  it  has  been 
his  duty  to  record,  and  of  the  kindness  which 
has  been  invariably  extended  to  him  from 
the  Bench. 

UTICA,  October  30,  1849. 
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9*J      *THE  PEOPLE  v.  LAMBIER. 

Statute  Authorizing  Wharves,  etc.,  on  the  East 
River  in  Brooklyn — Construction  of — Exten- 
sion of  Street  by  Operation  of  Law — Rights  of 
the  Public  Protected — Dedication. 

A  statute  conferring  privileges  upon  individuals 
should  not  be  so  construed  as  to  work  a  public  mis- 
chief, unless  required  by  explicit  and  unequivocal 
language. 

Accordingly  where  an  Act  of  the  Legislature  au- 
thorized a  proprietor  of  lands  lying1  on  the  East  Riv- 
er, which  is  an  arm  of  the  sea,  to  construct  wharves 
and  bulk-heads,  in  the  river,  in  front  of  hisland.and 
there  was,  at  that  time,  a  public  highway  through 
said  land,  terminating  at  the  river;  held,  that  such 
proprietor  could  not,  by  filling  up  the  land  between 
the  shore  and  the  bulk-head,  obstruct  the  public 
right  of  passage  from  the  land  to  the  water ;  but  that 
the  street  was,  by  operation  of  law,  extended  from 
the  former  terminus,  over  the  newly  made  land,  to 
the  water. 

Where  alluvial  additions  are  made,  by  natural 
causes,  to  the  shores  of  navigable  waters,  the  land 
thus  formed  belongs  to  the  proprietor  of  the  adjoin- 
ing land.  Per  Beardsley,  Ch.  J. 

One  who  conveys  land  in  the  city  of  Brooklyn 
bounding  the  purchaser  by  a  street  designated  on  a 
map  filed  by  the  commissioners  appointed  under  the 
Act  of  1835,  Stat.,  p.  23,  thereby  dedicates  his  ad- 
joining land  on  the  eite  of  the  street  to  the  public 
use. 

Laws  1836,  p.  739,  sec.  1 ;  2  Cow.,  419 ;  16  Pet.,  367 : 
Ang.  Tide- Wat.,  ch.  5 ;  Laws  1833,  p.  499;  1835,  p.  136 ; 
1839,  p.  36;  1  Wend.,  262;  2  Wend..  472;  8  Wend.,  85  ; 
11  Wend.,  486 :  17  Wend..  649 ;  19  Wend.,  128 ;  1  Hill, 
189,  191. 

to  the  Oyer  and  Terminer  of 
J  the  County  of  Kings.  The  defendant  was 
1O*]  *indicted  in  the  Oyer  and  Terminer  in 
April,  1845,  for  the  offense  of  nuisance.  The 
indictment  alleged  that  March  15,  1845,  at  the 
sixth  ward  of  the  City  of  Brooklyn,  in  a  cer- 
tain street  there  called  Warren  St.,  being  the 
common  highway  of  the  people,  etc.,  the  de- 
fendant did  erect,  etc.,  and  place  certain  build- 
ings and  fences,  and  therein  permitted  and 
suffered  the  same  to  be  and  remain;  whereby 
the  said  highway  was  obstructed,  etc.,  to  the 
common  nuisance,  etc.  The  defendant  pleaded 
not  guilty. 


NOTE.— Dedication  of  land  for  public  highway.  See 
Denning  v.  Roome,  6  Wend.,  651,  note ;  Wyman  v. 
Mayor.  11  Wend.,  486,  note;  Lansing  v.  Wiswall, 
post,  213. 


DENIO  5. 


N.  Y.  R.,  17. 


On  the  trial,  in  December,  1845,  Edmonds, 
Circuit  Judge,  presiding,  it  was  proved  that  in 
and  p  ior  to  the  year  1835,  Parmeneus  Johnson 
was  seised  of  a  piece  of  land  in  the  City  of 
Brooklyn,  lying  upon  the  East  River  and  ex- 
tending back  some  distance  from  the  river.  By 
an  Act  passed  in  1833,  Stat.,  p.  499,  the  pres- 
ident and  trustees  of  the  then  Village  of  Brook- 
lyn were  authorized  to  open  streets  ;  and  on 
their  petition  commissioners  of  estimate  and  as- 
sessment were  to  be  appointed  and  their  report 
was  to  be  confirmed  by  the  C.  P.  of  Kings  Co., 
or  by  the  Supreme  Court.  Pursuant  to  this 
Act  Warren  St.  was  laid  out,  commencing  at 
Court  St.  and  extending  westerly  through  said 
Johnson's  land  to  the  East  River.  The  pro- 
ceedings were  confirmed  by  the  Supreme  Court 
in  August,  1835. 

By  an  Act  passed  April  23,  1835,  the  Gov- 
ernor was  authorized  to  appoint,  on  the  appli- 
cation of  the  Mayor  and  Common  Council  of 
the  City  of  Brooklyn,  three  commissioners, 
who  were  empowered  to  lay  out  streets.avenues 
and  public  squares  in  that  city,  and  to  make 
and  file  triplicate  maps,  showing  the  existing 
streets,  avenues  and  squares,  and  also  those 
which  they  should  lay  out ;  and  it  was  pro- 
vided that  the  maps  when  completed  should  be 
"final  and  conclusive"  as  to  the  city  corpora- 
tion, the  proprietors  of  land,  and  all  other  per- 
sons. Stat.  1835,  p.  136.  The  Act  was  limited 
to  two  years;  but  it  was  extended  by  subsequent 
Acts.  Stat.  1837,  p.  75;  Id.,  1838,  p.  121. 

May  25,  1836,  an  Act  of  the  Legislature  was 
passed  *authorizing  several  persons,  [*11 
among  whom  was  Parmenus  Johnson,  to  erect 
wharves,  bulk-heads  and  piers  on  the  land  un- 
der water  in  front  of  their  lands  in  the  City  of 
Brooklyn.  A  line  in  the  river  was  designated 
beyond  which  these  erections  were  not  to  ex- 
tend, and  it  was  provided  that  nothing  in  the 
Act  should  affect  the  rights  of  the  Corporation 
of  the  City  of  N.  Y.  in  respect  to  the  lands  be- 
tween high  and  low  water-mark  along  the 
Brooklyn  shore  of  the  East  River.  Stat.,  1836, 
p.  739.  Pursuant  to  this  Act,  a  bulk-head  was 
erected  in  the  East  River  in  front  of  Johnson's 
land,  and  the  space  between  it  and  the  hard 
land  was  filled  up  with  earth  from  the  shore, 
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so  as  to  extend  the  shore  or  margin  of  the  river 
from  its  former  line  to  the  bulk-head. 

Commissioners  were  appointed  under  the 
Act  of  1835,  and  in  the  execution  of  their  du- 
ties they  made  a  map,  upon  which  Warren  St. 
was  laid  down  as  extending  irom  Court  St.  on 
the  east,  in  a  straight  course  to  a  line  in  the 
East  River,  where,  by  the  Act  of  1836,  the 
bulk-heads,  etc.,  were  to  be  placed ;  and  the 
bulk-head  was  delineated  on  the  map.  As  thus 
laid  down,  Warren  St.  was  continued  from  its 
original  termination  at  the  East  River  across 
the  land  so  filled  in,  or  which  was  to  be  filled 
in  by  Johnson,  to  the  bulk  head.  A  street 
called  Columbia  St.  was  also  laid  down  on  the 
map,  crossing  the  extended  part  of  Warren  St. 
at  a  right  angle  on  the  land  so  made  or  to  be 
made  by  filling  in  between  the  bulk-head  and 
the  original  shore.  By  an  Act  passed  Februa- 
ry 28,  1839,  Stat.,  p.  36,  the  proceedings  of  the 
commissioners,  and  their  maps  and  notes.were 
"confirmed  and  declared  valid  and  effectual  to 
all  intents  and  purposes  whatsoever." 

The  prosecution  gave  in  evidence  sundry 
acts  of  Johnson  and  of  the  defendant  to  show 
a  dedication  of  the  extension  of  Warren  St. 
through  the  new  made  land  to  the  public.  It 
appeared  that  Johnson  had  agreed  to  convey  a 
portion  of  this  land  to  pay  the  expenses  of  the 
filling  up,  and  accordingly,  February  1,  1841, 
he  executed  a  deed  in  fee  simple  to  one  Carri- 
gan,  of  all  his  land  between  the  southerly  line 
of  Warren  St.  on  the  south,  an  adjoining  pro- 
12*]  prietor  on  the  *north,  Columbia  St.  on 
the  east,  and  "the  exterior  water-line  as  estab- 
lished by  an  Act  of  the  Legislature  of  the 
State  of  New  York,  passed  May  25,  1836,"  on 
the  west.  In  this  deed  Warren  St.  was  referred 
to  as  follows:  "as  the  same  is  laid  down  on 
a  map  made  by  the  commissioners  appointed 
for  laying  out  the  said  City  of  Brooklyn  now 
on  file,"  etc.  The  deed  also  conveyed  six 
building  lots  on  the  opposite  side  of  Warren 
St.,  bounded  northerly  on  the  southerly  line  of 
Warren  St. ,  southerly  on  the  center  line  be- 
tween that  street  and  Baltic  St.,  which  is  the 
next  street  south  of  and  parallel  to  Warren  St., 
and  easterly  and  westerly  by  lines  running  at 
right  angles  with  Warren  St.,  the  upper  or 
easterly  one  being  189  feet  west  of  Columbia 
St.  Carrigan,  the  grantee  in  this  deed,  July  3, 
1842,  conveyed  to  William  Lambier,  Jr.,  the 
land  described  in  it,  except  the  six  lots  on  the 
southerly  side  of  Warren  St.,  and  six  building 
lots  on  the  northerly  side, the  upper  or  easterly 
line  of  which  last  mentioned  six  lots  was  150 
feet  westerly  of  Columbia  St.  April  19,  1843. 
W.  Lambier,  Jr.,  reconveyed  to  Carrigan  the 
land  which  had  been  conveyed  to  him  by  the 
last  mentioned  deed,  and  February  19,  1844, 
Carrigan  conveyed  the  same  to  the  defendant 
William  Lambier.  After  this  the  defendant 
erected  a  building  in  Warren  St.,  as  extended, 
just  below  where  the  same  is  intersected  by 
Columbia  St.,  and,  of  course,  upon  the  newly 
made  land. 

The  defendant  insisted  :  1.  That  the  com- 
missioners appointed  under  the  Act  of  1835, 
had  no  authority  to  extend  a  street  beyond  low 
water-mark,  over  land  covered  with  water,  as 
it  was  contended  this  was  when  the  street  was 
laid  out.  2.  That  the  laying  down  of  Warren 
St.  on  the  city  map,  as  extending  from  high 
4><JO 


water-mark  to  the  line  established  for  building 
docks,  did  not  extend  Warren  St.  to  the  bulk- 
head. 3.  That  unless  the  jury  should  be  sat- 
isfied that  the  alleged  nuisance  was  located 
above  the  line  of  low  water-mark,  as  it  was  at 
the  time  of  making  the  city  map,  the  defend- 
ant was  not  guilty.  The  court  declined  thus 
to  hold  or  charge.but  instructed  the  *jury[*13 
that  Warren  St.  from  its  eastern  terminus  to 
the  bulk-head  was,  by  virtue  of  the  original 
laying  out  of  Warren  St.,  and  by  the  acts  of 
the  Commissioners  under  the  Statute  of  1^35, a 
public  street  or  highway,  and  that  the  only 
question  for  them  to  determine  was  whether 
the  building,  the  erection  of  which  was  com- 
plained of,  was  on  the  ground  thus  made  a 
highway.  The  defendant  excepted  to  the  re- 
fusal to  charge  and  to  the  charge  given.  The 
jury  found  the  defendant  guilty. 

Mr.  J.  Greenwood,  for  defendant.  1. 
Warren  St.  is  not  a  highway  below  high  water- 
mark. As  originally  established  it  terminated 
at  the  East  River.  A  grant  of  land  bounded 
by  tide-water  does  not  confer  any  title  below 
high  water-mark,  unless  there  are  express 
words  to  the  contrary,  and  the  terminus  of  a 
street  is  equally  incapable  of  being  extended 
beyond  the  designated  point.  The  whole  East 
River  to  the  original  high  water- mark  on  the- 
Brooklyn  shore  is  within  the  jurisdiction  of  the 
City  and  County  of  N.  Y.,  and  the  authorities 
of  Brooklyn  had  no  jurisdiction  over  the  sub- 
ject. 2.  By  the  original  opening  of  Warren 
St.  the  public  acquired  only  an  easement  over 
the  land  of  Johnson.  He  remained  the  owner 
of  the  fee,  and  was  at  the  same  time  seised  of 
the  land  on  each  side  of  the  street.  The  Act  of 
1836  gave  him  the  same  right  to  the  land  which 
he  was  authorized  to  make  between  the  bulk- 
head and  high  water  mark  as  though  Warren 
St.  had  never  been  laid  out.  3.  Warren  St. 
has  never  been  legally  extended  over  the  prem- 
ises in  question.  The  authority  of  the  commis- 
sioners did  not  extend  to  creating  a  new  street. 
They  could  only  designate  the  location  on 
which  a  street  might  be  made.  Other  acts 
were  necessary  before  it  would  become  a  street. 
But  the  authority  of  the  commissioners  was 
limited  to  the  City  of  Brooklyn,  and  this  was 
in  the  City  of  N.  Y.  4.  The  Act  confirming 
the  proceedings  and  maps  of  the  commission- 
ers does  not  aid  the  prosecution.  That  Act 
only  establishes  what  had  been  legally  done; 
but  if  it  confirms  the  location  of  the  street  to- 
the  bulk-head,  still,  as  before  remarked,  it  only 
operates  *as  an  authority  to  the  Com-  [*14 
mon  Council  of  Brooklyn  to  open  a  street 
there. 

Mr.  A.  Campbell,  District  Atty.,  and  J. 
M.  Van  Cott.  for  the  people.  1.  The  Act  of 
1836,  authorizing  Johnson  and  others  to  build 
a  bulk  head,  did  not  permit  them  to  intervene 
between  the  terminus  of  the  street  and  the  water. 
The  courts  should  lean  strongly  against  a  con- 
struction which  would  work  a  deprivation  of 
a  great  public  right.  2.  There  has  been  a  dedi- 
cation of  the  locus  in  quo  to  the  public. 

Beardsley,  Ch.  J.  East  River  is  an  arm 
of  the  sea  which  the  public  have  a  right  freely 
to  navigate  at  all  times,  as  their  business  or 
pleasure  may  require  or  dictate.  Warren  St., 
as  originally  laid  out  and  opened,  extended 
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from  Court  St.  to  the  East  River ;  and  the  legali- 
ty of  this  street  as  so  established  not  being 
drawn  in  question,  it  may  be  assumed  that  here 
was  a  continuous  public  way  upon. as  well  as  be- 
tween, the  street  and  the  river.  This  being  in- 
disputable, looking  to  the  state  of  things  which 
immediately  followed  the  opening  of  Warren 
St.,  it  becomes  necessary  to  inquire  whether 
this  right  to  pass  directly  from  the  street  to  the 
river  and  from  the  river  to  the  street,  has  since 
been  destroyed. 

It  was  argued  at  the  bar  that  the  continuity 
of  this  way  was  sundered  by  filling  in  with 
earth  the  space  between  the  original  terminus 
of  the  street  and  the  bulk  head  in  front,  as 
authorized  by  the  Act  of  1836,  over  which  new 
made  land,  as  was  strenuously  contended,  no 
right  of  way  whatever  existed. 

The  Act  of  1836  authorized  the  several  per- 
sons therein  named  or  otherwise  indicated,  to 
construct  and  maintain  in  the  East  River, 
"wharves,  docks,  bulk-heads  and  piers,  on 
the  land  under  water  in  front  of  their  lands  in 
the  City  of  Brooklyn,"  and  to  receive  dockage 
and  wharfage  for  the  use  of  the  same;  but 
such  wharves  and  bulk-heads  were  not  to  ex- 
tend into  the  river  beyond  a  line  specified  in 
said  Act.  Laws  of  1836,  p.  739,  sec.  1.  Par- 
menus  Johnson,  one  of  the  persons  named  in 
this  Act  and  to  whom  this  privilege  was  given, 
15*]  then  owned,  as  he  had  done  *at  the  open- 
ing of  Warren  St.,  the  preceding  year,  the 
same  piece  of  land  through  which  that  street 
passed,  and  under  the  authority  of  said  Act  he 
erected  a  bulk-head  in  the  river  in  front  of  his 
land,  including  that  covered  by  the  street,  fill- 
ing up  the  intervening  space  with  earth  so  as 
to  transfer  the  shore  of  the  river  to  the  bulk- 
head, instead  of  remaining  where  it  was  at  the 
time  of  opening  Warren  St.  The  distance  to 
which  the  shore  was  thus  advanced  into  the 
stream  of  the  river  does  not  appear  in  the  bill 
of  exceptions,  nor,  in  our  view  of  the  law  of 
the  case,  is  it  material  to  be  ascertained;  for, 
whether  the  distance  was  ten  feet  or  ten  hun- 
dred, we  think  this  extension  of  the  main  land 
to  the  bulk-head  carried  with  it  a  correspond- 
ing extension  of  the  street,  the  bulk-head  hav- 
ing now  become  for  all  purposes  the  shore  of 
the  river. 

The  design  of  this  Act  of  1836  was  to  con- 
fer privileges  on  the  owners  of  land  adjoining 
the  East  River,  but  not  to  destroy  the  right  of 
the  public  to  reach  its  waters  through  Warren 
or  any  other  street  which  then  led  to  its  shore; 
nor  should  the  Act  be  so  construed  as  to  work 
a  public  mischief  unless  required  by  words  of 
the  most  explicit  and  unequivocal  import. 
Sprague  v.  Birdsall,  2  Cow.,  419;  Martin  v. 
Waddell,  16  Pet.,  367.  Here  the  words  do  not 
call  for  any  such  construction.  There  was 
nothing  compulsory  on  the  owners  of  these 
lands,  for  they  were  as  free  to  refuse  as  to  ac- 
cept the  privileges  offered  to  them.  In  terms 
the  Act  authorized  piers  and  bulk  heads  to  be 
erected,  and  the  bed  of  the  river  to  be  filled 
up,  in  front  of  their  lands.  In  strictness,  this 
could  hardly  be  understood  to  include  land 
over  which  a  perpetual  right  of  way  existed  in 
favor  of  the  public,  although  the  fee  might  be 
in  such  owners.  At  all  events,  if  the  terms  of 
the  statute  are  to  be  understood  as  authorizing 
a  bulk-head  to  be  erected  in  front  of  the  ter- 
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minus  of  Warren  St.  on  the  shore  of  the  river, 
and  the  intervening  space  to  be  filled  up  and 
made  solid  ground,  the  words  used  do  by  no 
means  necessarily  or  naturally  import  that  the 
right  of  passage  from  the  street  to  the  riv- 
er should  be  thereby  annihilated.  In  an  Act, 
designed  chiefly  if  not  exclusively  to  subserve 
individual  interests,  the  words  used  must  leave 
no  doubt  that  the  Legislature  *intended  [*16 
to  annihilate  or  abridge  an  important  public 
right,  before  a  court  should  put  such  a  con- 
struction upon  it  as  would  have  that  effect. 
Public  burdens  are  not  to  be  imposed,  nor  pub- 
lic rights  destroyed,  by  equivocal  words  or 
provisions. 

It  would  be  an  unusual  event,  to  say  the 
least,  for  the  Legislature  at  any  time  to  cut  off 
access  through  a  public  street  to  an  arm  of  the 
sea;  and  it  would  be  truly  extraordinary  to 
hold  that  such  would  be  the  effect  of  general 
words  in  an  Act  granting  privileges  to  partic- 
ular individuals.  We  cannot  suppose  such  to 
have  been  the  intention  of  the  Legislature  in 
passing  the  Act  of  1836.  Had  such  been  the 
design  it  would  have  been  plainly  expressed, 
and  not  left  to  be  gathered,  if  at  all,  from 
general  and  equivocal  words  or  phrases. 

The  washing  of  the  river  might  have  left  a 
deposit  of  earth  in  front  of  this  land  of  John- 
son, and  in  process  of  time  have  carried  the 
shore  out  to  its  present  site,  the  bulk-head. 
Changes  of  this  description,  the  results  of  nat- 
ural causes,  are  constantly  going  on  at  various 
places.  It  is  entirely  settled  that  these  alluvial 
additions  become  the  property  of  the  owner  of 
the  land  against  which  the  deposit  is  made; 
Ang.  Tide- Waters,  ch.  5;  and  it  would  hardly 
admit  of  a  question  that  in  such  a  case,  a  pub- 
lic street  leading  to  navigable  waters  would 
keep  even  pace  with  the  extension  of  the  land, 
so  as  to  preserve  an  unbroken  union  between 
the  easement  on  land  and  that  on  such  naviga- 
ble waters.  And  if  this  consequence  would 
follow  from  a  change  in  the  land  by  the  action 
of  natural  causes,  we  think  it  must  also  be  held 
to  follow  from  one  made  by  the  immediate  and 
voluntary  act  of  the  owner  of  the  land  on  the 
shore  in  its  original  condition. 

When  the  Act  of  1836  was  passed,  the  public 
had  a  right  to  navigate  the  waters  of  the  river 
in  front  of  the  shore  along  the  land  of  John- 
son as  it  then  was  and,  consequently,  had  such 
right  directly  in  front  of  the  terminus  of  War- 
ren St.  This  right  of  navigation,  as  to  the 
whole  space  to  be  filled  up,  was  relinquished 
by  the  Act,  for  its  enjoyment  would  be  im- 
practicable when  the  work  was  completed.  But 
it  is  not  to  assumed  without  express  words  in 
the  Act  to  that  effect,  that  it  was  also  intend- 
ed* to  surrender  the  right  to  pass  direct-  [*17 
ly  between  the  street  and  the  river,  and  as  this 
could  only  be  done  by  extending  the  street 
over  the  new  made  land,  that  result  must  be 
taken  to  have  followed  from  this  substitution 
of  land  for  water. 

This  being  our  opinion  of  the  law  of  the  case, 
it  is  unnecessary  to  inquire  whether  what  was 
done  by  the  commissioners  appointed  under 
the  Act  of  1835  would, had  that  been  necessary, 
have  carried  Warren  St.  out  to  the  bulk  head 
as  erected  under  the  Act  of  1836.  And  for  the 
same  reason  we  are  relieved  from  expressing 
any  opinion  upon  the  evidence  of  a  dedication 
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of  that  strip  of  land  to  the  public  use.  Our 
decision  of  the  case  is  made  on  the  ground 
first  stated,  and  we  hold  that  the  filling  up  by 
Johnson  of  the  river  in  front  of  Warren  St. 
carried  with  it  a  necessary  and  legal  extension 
of  the  street  over  the  new  made  land  and  to  the 
shore  of  the  river  at  the  bulk-head.  This  street 
was  laid  out  and  opened  as  a  public  way 
from  Court  St.  to  the  river,  thus  connecting 
the  right  of  passage  on  the  land  with  a  like 
right  on  the  water.  And  although  the  owner 
of  the  land  on  the  shore  has,  for  his  own  bene- 
fit, filled  up  the  waterway  in  front  of  the  orig 
inal  terminus  of  the  street,  this  should  not  be 
allowed  to  destroy  the  right  to  pass  directly 
between  the  streetand  the  river, a  result  which 
can  only  be  attained  by  an  extension  of  the 
street  commensurate  with  that  of  the  now  solid, 
but  new  made,  ground. 

We  express  no  opinion  upon  the  particular 
views  stated  by  the  court  below  in  deciding  the 
questions  as  presented.  We  agree  in  the  result 
at  which  that  court  arrived,  and  hold,  as  was 
there  decided,  that  the  place  at  which  the  ob- 
struction was  placed  by  the  defendant,  was  a 
part  of  Warren  St.  He  was,  therefore,  guilty  of 
a  nuisance  as  charged  in  the  indictment,  and 
the  verdict  of  the  jury  was  correct. 

McKissock, «/.,  concurred. 

Whittlesey,  J.  Warren  St.  was  laid  out 
and  opened  as  a  street  only  to  the  East  River  so 
far  as  it  was  done  by  the  act  of  the  Common 
Council  of  Brooklyn.  The  Act  under  which  the 
1 8*]*street  was  so  laid  out  and  opened  was  that 
of  April  30,  1833,  Laws  1833,  p.  499,  and  the 
proceedings  were  duly  confirmed  by  the  Su- 
preme Court  in  1835.  The  street  thus  laid  out 
and  opened  extended  only  to  the  river.  John 
son  owned  the  lands  on  both  sides  of  this  street 
at  the  bank  of  the  river.  The  Act  of  May  25, 
1836,  Laws  1836,  p.  739,  authorized  him  to  con- 
struct wharves,  etc.,  in  front  of  his  land.  I 
think  this  act  authorized  him  so  to  fill  in,  not 
only  in  front  of  the  land  on  each  side  of  War- 
ren'St.,  but  in  front  of  Warren  St.  itself.  The 
fee  of  the  land  covered  by  Warren  St.  was  in 
him  subject  to  the  easement  of  the  highway, 
and  he  may,  therefore,  be  said  to  own  the  land 
and  have  the  right  to  fill  up  in  front  of  it.  I 
do  not  think  either  that  Warren  St.  as  laid  out, 
opened  and  confirmed  by  the  Supreme  Court 
in  August,  1835,  extended  by  the  force  of  such 
original  laying  out  and  confirmation  across  the 
land  so  filled  in.  There  was,  unquestionably, 
originally  necessary  estimates  and  assessments 
of  the  benefits  and  damages  upon  opening 
Warren  St.,  so  that  the  owners  of  lands  taken 
could  obtain  compensation,  and  the  property 
benefited  be  charged  with  the  expense.  This 
estimate  and  assessment  extended  only  to  the 
East  River  as  it  then  was,  and  if  the  street  was 
to  be  continued  across  the  space  filled  in,  a 
new  estimate  and  assessment  might  be  neces- 
sary. It  is  true  if  Johnson  owned  the  whole 
land  so  filled  in,  the  land  taken  for  such  exten 
sion  of  the  street  would  be  his,  and  his  would 
be  the  lands  benefited  by  such  extension  of 
the  street ;  so  that  if  he  continued  the  owner 
it  would  be  his  own  land  that  would  be  taken, 
and  his  own  land  to  be  charged  with  the  ex- 
pense, and  the  burden  of  opening  the  street 
would  fall  wholly  upon  him.  A  sale'of  a  por 
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tion  of  the  land  before  any  steps  were  taken  to 
open  the  street,  might  introduce  other  rights 
and  interests,  either  liable  to  pay  damages  or 
entitled  to  recover  them,  unless  the  opening  of 
the  street  was  provided  for  in  the  grant  of  such 
portion,  either  expressly  or  by  implication.  The 
commissioners,  under  the  Act  of  April  23, 1835, 
Laws  1835,  p.  136,  who  extended  Warren  St., 
on  the  map  which  they  were  authorized  to 
make,  to  Johnson's  extreme  line,  when  he  had 
*erected  his  exterior  bulk  head,  did  not,  [*19 
by  so  mapping  a  street  thus  extended,  actually 
create  and  open  a  street  thus  extended,  so  that 
the  public  could  travel  upon  and  use  it  without 
any  further  steps  being  taken.  Nor  did  the 
Act  of  February  28,  Ifc39,  Laws  1839,  p.  36, 
confirming  these  proceedings,  have  any  such 
effect.  The  whole  effect  of  the  acts  of  these 
commissioners  was  to  determine  where  the 
streets  should  be  ;  and  when  the  extension  of 
the  city  demanded  the  opening  of  new  streets, 
they  were  to  be  opened  according  to  the  map 
of  these  commissioners;  but  if  such  theoretical 
streets  crossed  lands  not  appropriated  for  or 
dedicated  to  such  purpose,  there  must  be  the 
usual  estimate  and  assessment  before  the  pri- 
vate right  of  property  in  such  streets  could  be 
devested.  It  was  precisely  so  with  this  exten- 
sion of  Warren  St.  When  the  exigencies  of 
the  city  required  the  extension  to  be  opened.it 
was  to  be  opened  in  the  manner  laid  down  on 
the  commissioners'  map,  but  the  owner  of  the 
land  thus  appropriated  would  be  entitled  to 
compensation  unless  he  had  waived  it  by  a  pre- 
vious dedication  of  the  street  to  public  use. 
The  commissioners'  map  pointed  out  where  the 
street  was  eventually  to  be.  This  map  was  a 
matter  of  record. 

It  has  repeatedly  been  held  that  if  a  propri- 
etor of  lands  through  which  such  mapped 
streets  run,  sells  and  conveys  lots  in  reference 
to  such  map,  recognizing  by  the  boundaries  of 
the  lands  granted  the  existence  of  such  mapped 
streets,  such  an  act  is  a  dedication  of  the  desig- 
nated street  to  the  public  use,  to  be  opened 
whenever  the  municipal  authorities  think 
proper,  without  payment  to  the  proprietor  of 
anything  more  than  a  nominal  compensation. 
The  principle  is  that  the  grantor  of  such  lands 
or  lots  had  an  easement  in  such  street,  or  a 
right  to  use  it  as  a  street  by  virtue  of  the  grant 
bounding  upon  or  recognizing  it.  (Matter  of 
Seventeenth  St.,  1  Wend.,  262  ;  Matter  of  Lewis 
St..  2  Id.,  472  ;  Livingston  v.  Mayor  of  N.  Y., 
8  Id.,  85  ;  Wyman  v.  Same,  11  Id.,  486  ;  In  re 
Furman  St.,  17  Id.,  649  ;  In  re  Thirty -Second 
St.,  19  Id.,  128  ;  Matter  of  Twenty-Ninth  St.,  1 
Hill,  189:  In  re  Thirty-Ninth  St.,  Id.,  191). 

*In  this  case  Johnson  conveyed  to  Car-  [*2O 
rigan  all  the  land  west  of  Columbia  St.,  and 
north  of  Warren,  including  Warren  St., having 
reference  to  the  commissioners'  map,  and  mak- 
ing the  south  bounds  of  the  grant  the  south 
line  of  Warren  St.,  as  extended  according  to 
such  map.  If  this  was  all  the  grant,  it  would 
present  a  state  of  facts  different  from  any  of 
the  cases  cited.  And  as  the  proprietor  had  thus 
conveyed  the  bed  of  the  street,  the  effect  of 
saying  that  by  such  conveyance  the  street  was 
dedicated  to  the  public.would  be  that  Johnson, 
the  grantor,  would  be  entitled  to  have  the  street 
opened  without  paying  any  damages  for  the 
land  to  be  taken.  And  Carrigan,  the  grantee, 
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would,  so  far  as  he  took  the  fee  of  the  street, 
only  take  a  mere  naked  fee  and  have  been  com- 
pelled to  relinquish  it  for  the  purposes  of  a 
street,  without  compensation.  This,  as  between 
him  and  Johnson  would  hardly  have  been 
equitable,  and  perhaps  if  this  had  been  all  the 
grant,  the  case  would  not  have  been  brought 
within  the  principle  of  the  cases  cited. 

But  this  is  not  the  whole  land  conveyed  by 
this  deed.  By  the  same  deed  Johnson  conveys 
six  lots  on  the  south  side  of  Warren  St.  as  ex- 
tended, being  150  feet  front  in  all,  and  bound- 
ed by  Warren  St.  Carrigan,  the  grantee,  was 
interested  in  the  street  by  reason  of  these  six 
lots.  When  Carrigan  conveys  to  the  defend- 
ant he  not  only  excepts  those  six  lots  on  the 
south  side  of  Warren  St.,  but  other  six  lots  of 
the  same  front  on  the  north  side  of  Warren  St. , 
both  sets  of  lots  having  reference  to  the  map 
of  the  commissioners.  If  there  is  no  dedica- 
cation  by  virtue  of  these  grants,  it  will  result 
that  there  is  no  street  to  these  twelve  lots,  six 
on  either  side  of  Warren  St.  This  circumstance 
seems  to  me  to  bring  this  case  within  the  prin- 
cipal of  the  cases  cited,  particularly  that  of 
Thirty-Ninth  St.,  1  Hill,  191,  and  to  authorize 
us  to  infer  that  Warren  St.  as  extended,  and 
as  laid  down  on  the  commissioners'  map,  was 
dedicated  to  the  public,  the  grantors  of  the 
other  lots  having  a  right  to  use  it  as  a  street ; 
and  hence  an  obstruction  of  it  is  an  indictable 
offense,  and  a  new  trial  should  be  denied. 

New  trial  denied. 

Statute  conferring  privilege— Construction  of.  Cited 
in— 47  N.  Y..  336 ;  88  N.  Y.,  77 :  73  N.  Y.,  184 ;  91  N.  Y.. 
685 :  2  T.  &  C.,  81 ;  46  How.  Pr.,  286. 

Dedication—Conveyance  of  land  bounded  by  street, 
etc.  Cited  in— 27  H  un,  442 ;  17  Barb.,  630 ;  22  Cal..  489. 

Highway  extending  to  bank  of  stream— Erection  of 
bulk-heads,  etc.  Reviewed— 37  Barb.,  95 ;  13  N.  W. 
Rep.,  483. 

Cited  in— 77  N.  Y.,  257:  46  How.  Pr.,  286;  36  N.  J. 
L.,  548 ;  49  Mich.,  117 ;  43  Am.  Rep.,  453. 

Obstruction  of  highway.  Cited  in— 16  Abb.  Pr.,  348 ; 
9  Bos.,  89. 
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Replevin  in  the  Detinet — Right  of  Possession  of 
Plaintiff  by  Virtue  of  the  Writ,  Temporary — 
Trover — Pleading  and  Pi-actice. 

The  right  of  property  acquired  by  the  plaintiff  in 
replevin  by  the  delivery  to  him  of  the  chattel  by 
virtue  of  the  writ,  is  a  temporary  right  of  posses- 
sion, which  terminates  upon  the  abatement  or  dis- 
continuance of  the  suit,  or  by  a  judgment  in  favor 
of  the  defendant,  though  a  return  be  not  adjudged. 

Therefore,  where  one  sued  in  replevin  in  the  det- 
inet, pleaded  only  non  detinet,  and  had  a  verdict  in 
his  favor  and  a  judgment  for  costs,  but  not  for  a 
return ;  and  afterwards  demanded  of  the  plaintiff 
the  property  which  had  been  delivered  on  the  writ 
of  replevin,  and  then  brought  trover  for  it  against 
the  plaintiff  in  the  former  suit :  held,  that  the  action 
was  maintainable,  though  the  plaintiff  might  have 
so  pleaded  in  the  first  suit  as  to  have  entitled  him- 
self to  a  return  or  to  the  value  of  the  property  in 
damages,  and  had  omitted  to  do  so. 

Citations— 2  R.  S.,  521,  tit.  Replev.:  523,  sec.  7,  sub. 
2  :  529.  sec.  40 ;  531,  sees.  44.  53-55 ;  532,  sec.  62 ;  6  Hill, 
558,  613;  8  Wend.,  109,  492:  15  Wend.,  324,  557;  19 
Wend.,  207 ;  15  Johns..  229, 230. 432  ;  1  Johns.  Cas.,  436, 
492,  502 ;  3  Hill,  171 ;  4  Wend.,  483 :  Cow.  &  H.  Notes  to 
Phil.  Ev.,  962 ;  9  Met.,  440. 
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rp  ROVER,  for  a  canal-boat,  called  the  "W. 
-L  W.  Fassett,"  tried  at  the  Schenectady  Cir- 
cuit in  October,  1844,  before  Parker.  0.  Judge. 

In  opening  the  cause  to  the  jury,  the  plaint- 
iff's counsel  stated  that  the  plaintiff  was  the 
owner  of  the  boat  in  controversy,  and  that  dur- 
ing the  winter  of  1843,  he  permitted  one  Light- 
hall  to  live  in  it  with  his  family;  that  while  it 
was  thus  occupied,  the  defendants  in  this  suit 
brought  replevin  in  the  detinet  for  the  boat 
against  the  present  plaintiff  and  Lighthall,  and 
that  the  boat  was  delivered  to  the  plaintiffs  in 
that  suit  by  the  sheriff,  by  virtue  of  the  writ  of 
replevin;  that  in  declaring  in  the  said  former 
suit,  the  plaintiffs  therein  alleged  that  the  de- 
fendants received  the  boat  from  one  Hugh 
Biddle  to  be  delivered  to  the  plaintiffs  on  re- 
quest, but  though  requested  they  had  not 
delivered  it,  but  detained  it;  that  the  only  plea 
in  that  suit  was  that  the  defendants  therein 
did  not  detain  the  boat  in  manner  and  form  as 
alleged  in  the  declaration;  that  the  issue  so 
joined  was  tried  at  the  Oneida  Circuit,  and  the 
verdict  was  that  the  defendants  did  not  take 
said  boat  in  manner  and  form  as  alleged  in  the 
declaration,  and  that  they  did  not  detain  the 
same  in  manner  and  form  as  alleged  in  the  said 
declaration;  that  the  principal  question  liti- 
gated on  that  trial  was  whether  the  plaintiffs 
therein  (the  defendants  in  this  suit)  owned  the 
*boat,  or  whether  it  was  the  property  of  [*22 
Yates,  the  present  plaintiff,  and  one  of  the  de- 
fendants in  that  suit;  that  the  defendants  on 
that  occasion  claimed  that  if  the  jury  found 
the  property  of  the  boat  to  be  in  Yates,  they 
were  entitled  to  a  verdict  and  judgment 
against  the  plaintiffs  for  the  value  of  the  boat; 
that  such  claim  was  opposed  by  the  plaintiff's 
counsel,  who  denied  that  under  the  issue  joined 
the  defendants  could  recover  the  value  of  the 
property  or  have  a  judgment  de  retorno  haben- 
do  ;  and  the  circuit'judge  held  with  the  plaint- 
iff's counsel  that  under  the  issue  there  could 
not  be  a  verdict  against  the  plaintiffs  for  the 
value  of  the  boat  ;  whereupon  the  verdict 
above  mentioned  was  rendered,  upon  which 
judgment  had  been  perfected  for  costs  only; 
and  that  since  said  trial  the  present  plaintiff 
had  demanded  the  boat  of  the  defendants  in 
this  suit,  who  had  refused  to  deliver  it  to  him. 

Upon  this  opening  the  defendants  in  the 
present  suit  moved  that  the  plaintiff  be  non- 
suited, insisting  that  said  plaintiff  might  have 
so  pleaded  in  said  fprmer  suit,  as  to  entitle 
himself  to  the  value  of  the  boat  by  way  of 
damages,  or  to  a  judgment  de  retorno  habendo, 
and  that  having  neglected  to  do  so,  he  was 
without  remedy,  and  could  not  sustain  this  ac- 
tion. Of  this  opinion  was  the  circuit  judge, 
who  directed  a  nonsuit  to  be  entered,  and  the 
plaintiff's  counsel  excepted. 

Mr.  D.  Wright,  for  plaintiff,  now  moved  to 
set  aside  the  nonsuit  and  for  a  new  trial.  Af- 
ter referring  to  2  R.  S. ,  529,  et  seq. ,  sees.  40,  44, 
45,  54,  62,  to  show  the  manner  of  pleading  and 
the  proceedings  in  this  class  of  actions,  he  in- 
sisted: 1.  That  the  present  suit  was  not  in  con- 
tradiction of,  but  in  affirmance  of  the  matter 
decided  in  the  former  action.  Some  of  the 
dicta  of  the  judges  in  Le  Ouen  v.  Gouvernevr, 
1  Johns.  Cas..  436,  were  not  called  for  by  the 
question  in  the  case  and  cannot  be  sustained 
on  principle.  The  plaintiff  when  prosecuted 
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in  the  former  suit  was  at  liberty  to  defend 
himself  so  far  as  to  rid  himself  of  the  claim 
then  made,  and  then  to  take  his  own  time  and 
legal  forum  to  assert  his  title  to  the  property 
in  question.  2.  There  is  no  principle  which 
23*]  asserts  that  the  prosecution  *of  an  unsuc- 
cessful suit  operates  to  transfer  the  property  in 
controversy  to  the  plaintiff  in  such  suit.  3. 
But  if  this  were  otherwise  where  the  parties  to 
the  suits  were  the  same, it  would  not  hold  here, 
as  there  was  another  defendant  in  the  first  suit, 
who  did  not  claim  any  ownership  of  the  boat 
and  was  not  entitled  to  damages  or  to  a  return. 
Cow.  &  H.  Notes,  pp.  828,  832.  4.  If  the  plaint- 
iff had  found  and  taken  possession  of  the  boat 
after  the  judgment  in  the  first  suit,  it  cannot 
be  pretended  that  the  defendants  could  have 
maintained  an  action  against  him,  founded 
upon  anything  determined  in  that  suit.  Even 
a  verdict  and  judgment  in  an  action  of  trover 
does  not  transfer  the  property  to  the  defend- 
ant. The  plaintiff  may  prove  that  the  conver- 
sion was  temporary.  5.  This  case  is  analogous 
to  those  in  which  a  defendant  has  an  election 
to  obtain  a  full  remedy  in  the  first  suit,  or  re- 
sort to  a  cross  action,  as  in  cases  of  set  off ,  re- 
coupment, etc.  6.  The  conversion  for  which 
this  suit  is  brought  occurred  after  the  determi- 
nation of  the  first  suit,  when  the  plaintiff  de- 
manded the  boat  and  the  defendants  refused  to 
give  it  up. 

Mr.  H.  A.  Foster,  for  defendant.  Replev- 
in is  an  action  framed  for  the  purpose  of  de- 
termining the  title  to  personal  property  be- 
tween the  parties  to  the  suit.  Pattison  v.  Ad- 
ams, 7  Hill,  126.  When,  therefore,  a  person 
is  sued  in  such  an  action  who  claims  title  to 
the  property  which"  is  the  subject  of  the  ac- 
tion, he  must  set  up  such  title  and  have  the 
question  of  ownership  determined.  It  is  a  well 
settled  rule  of  nearly  universal  application, 
that  a  judgment  or  decree  of  a  court  possessing 
competent  jurisdiction  is  final  not  only  as  to 
the  subject-matter  determined,  but  as  to  every 
other  matter  which  the  parties  might  have  liti- 
gated in  the  cause  and  which  they  might  have 
had  decided.  This  was  so  held  by  the  Court 
for  the  Correction  of  Errors,  at  an"  early  day. 
after  much  consideration.  Le  Guen  v.  Gouv 
erneur,  1  Johns.  Cas.,  436  ;  and  see  particu- 
larly the  opinion  of  Radcliff. «/.,  at  p.  492,  and 
of  Kent,  J.,  pp.  501,  502.  The  rule  has  not 
been  departed  from,  but  is  often  recognized  as 
the  settled  doctrine  upon  the  subject.  Cow. 
24*]  *Tr.,  2d  ed.,  731.  734;  n.  a  to  2d  ed.,  1 
Johns.  Cas.,  p.  492 ;  McAllister  v.  Reab,  4 
Wend.,  483.  492;  Kelleran  v.  Brown,  4  Mass., 
443;  Cow.  &  H.  Notes,  830  ;  Smith  v.  Jones. 
15  Johns.,  229;  Sillv.  Rood,  Id.,  230.  and  n.  a; 
Farrington  v.  Payne,  Id.,  432;  Colvin  v.  Cor- 
win,  15  Wend.,  557  ;  Bendernagle  v.  Cocks,  19 
Id.,  207;  Batterman  v.  Pierce,  3  Hill,  171;  But- 
ton v.  Turner,  6  N.  H.,  481.  In  replevin  both 
parties  are  actors.  This  is  to  enable  either 
party,  whether  the  other  consents  or  not,  to  go 
on  and  vindicate  his  title.  The  entire  theory 
of  the  action  proceeds  upon  the  assumption, 
that  if  the  party  prosecuted  has  any  title,  he  is 
bound  to  assert  and  maintain  it  in  the  suit.  2 
R.  S.,  528,  sees.  39,40,  44,  45, 47-49.  53-55  62  • 
Pierce  v.  Van  Dyke,  6  Hill,  613,  615;  Pattison 
v.  Adams,  supra;  Cowdin  v.  Stanton,  12  Wend 
120;  5  Dane,  Abr.,  514,  515.  There  are  but 
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two  reported  cases  in  which  a  defendant  in  re- 
plevin has  been  permitted  to  maintain  an  ac- 
tion against  the  plaintiff  for  the  same  property; 
but  both  cases  were  determined  upon  peculiar 
grounds.  In  one  of  them,  Smith  v.  Snyder,  15 
Wend.,  324.  the  proceedings  in  the  first  suit 
had  been  set  aside  for  the  want  of  service  of 
the  plaint.  It  was  a  case  where  the  property 
had  been  delivered  on  the  writ  of  replevin, 
but  nothing  further  had  been  done.  In  Lock- 
wood  v.  Perry,  the  other  case  referred  to,  9 
Mete.,  440,  though  the  defendant  had  recov- 
ered in  replevin  in  the  former  suit,  in  a  Court 
of  C.  P.,  error  had  been  brought  and  the  judg- 
ment was  reversed,  and  before  another  trial 
the  suit  abated.  It  was  held  that  the  abate- 
ment of  the  suit  restored  the  plaintiff,  who  had 
been  defendant  in  the  replevin  suit,  to  the 
right  of  possession  of  the  property  which  had 
been  taken  from  him  on  the  writ  of  replevin. 

Mr.  M.  T.  Reynolds,  on  the  same  side, 
said  that  the  action  of  replevin  was  a  proceed- 
ing in  rem,  in  which  the  title  to  the  property 
must  necessarily  be  determined,  and  that  if  a 
defendant  would  voluntarily  waive  his  title  by 
neglecting  to  plead  it  in  such  a  manner  as  that 
it  might  be  tried,  he  could  not  afterwards  claim 
to  be  the  owner  by  virtue  of  any  title  anterior 
to  *the  suit.  Replevin  is  also  in  the  nature  [*25 
of  a  scire  facias,  or  a  rule  to  show  cause.  This 
appears  from  the  form  of  the  writ  given  by  the 
statute.  2  R.  S.,  523,  sec.  6.  Now  if  one  whc 
is  called  upon  to  show  why  he  has  interfere 
with  the  property  of  another,  will  not  ventur 
to  claim  the  ownership,  but  puts  himself  or 
other  grounds,  he  should  be  estopped  fror 
afterwards  setting  up  title  to  the  property. 

Mr.  N.  Hill,  Jr.,  in  reply.  It  must  be  as 
sumed  that  the  present  plaintiff,  before  the 
trial  of  the  former  action,  was  the  owner  of  the 
boat,  and  that  he  has  demanded  it  since  the 
determination  of  that  suit,  and  that  the  de- 
fendants have  refused  to  give  it  up.  The  de- 
fendants must  show  that  something  has  hap- 
pened to  change  the  title  ;  for  if  not  changed, 
the  law  annexes  to  it  the  usual  remedies,  anc" 
trover  is  one  of  them.  Now  the  record  of  the 
former  suit  shows  that  the  plaintiffs  in  that 
suit  (the  defendants  here)  were  not  the  owners; 
for  non  detinet  puts  in  issue  the  plaintiff's  title 
2R.  S.,  529,  sec.  40. 

Again  ;  suppose  Yates,  the  present  plaintif 
after  the  former  judgment,  had  found  the  bos 
and  taken  it,  and  Fassett  &  Whitlock  had  sue 
him  in  trover,  making  title  under  the  record  ii 
the  first  suit.    That  record  would  have  sho\ 
that  they  had  no  right. 

The  defendants'  counsel  argues  that  a  judt 
ment  is  not  only  conclusive  as  to  the  matter 
put  in  issue,  but  as  to  everything  which  migh 
have  been  put  in  issue.  This  is  not  general!} 
correct.  The  dictum  of  Judge  Radcliff  in 
Guen  v.  Gouverneur,  is  not  law  to  its  full  es 
tent.  1.  It  is  the  only  case  in  which  it  has 
so  laid  down  ;  2.  It  was  obiter ;  3.  The  cas 
relied  on,  Marriot  v.  Hampton,  7  T.  R.,  26 
does  not  sustain  the  position  ;  4.  If  the  prop 
osition  were  true,  a  party  having  several  pror 
issory  notes  which  were  due,  must  sue  on  ther 
all  at  the  same  time,  or  lose  such  as  he  did  nc 
include  in  his  first  suit ;  5.  The  settled  rule 
specting  set-off  and  recoupment  shows  that 
position  cannot  be  maintained.  6.  Judge  Ker 
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-was  scarcely  satisfied  with  the  terms  in  which 
26*]  *his  associate  had  laid  down  the  rule,  and 
he  uses  his  own  language,  in  which  this  posi- 
tion is  not  found.  The  rule  as  to  the  effect  of 
former  judgments  is,  that  they  are  conclusive 
AS  to  their  own  rectitude  and  correctness. 
Cow.  &  H.  Notes,  830.  An  action  shall  not  be 
sustained  which  is  inconsistent  with  them.  But 
this  suit  is  not.  The  plaintiff  when  sued  in 
the  first  suit,  answered  that  he  did  not  detain 
the  boat,  and  virtually  that  the  plaintiffs  in 
that  suit  did  not  own  it,  and  the  issue  was  found 
for  him.  This  suit  is  in  no  sense  inconsistent 
with  that  finding. 

By  the  Court,  Whittlesey,  /.  For  the  pur- 
pose of  this  suit  the  plaintiff  is  to  be  deemed 
the  owner  of  the  boat  in  question,  as  that  is 
one  of  the  propositions  of  fact  contained  in  the 
statement  of  the  counsel  on  opening  the  cause 
to  the  jury.  This  boat  has  been  the  subject  of 
A  former  legal  controversy  between  these  same 
parties  and  another,  in  an  action  of  replevin 
brought  by  the  present  defendants,  against  the 
the  present  plaintiff  and  one  Lighthall.  Upon 
the  commencement  of  that  suit,  the  boat  was 
-delivered  by  the  proper  officer  to  the  plaintiffs 
who  are  defendants  in  this  suit.  Those  parties 
iaving  possession  by  virtue  of  the  writ  and 
the  provisions  of  the  statute,  their  possession 
was  lawful.  Both  the  writ  and  the  declaration 
in  the  replevin  suit  were  in  the  detinet  only, 
that  is,  the  plaintiffs  therein  did  not  complain 
that  the  defendants  therein  lawfully  took  the 
boat,  but  only  that  they  lawfully  detained  it 
from  the  plaintiffs  when  they  were  legally 
bound  to  deliver  it  to  th'em.  The  action  of  re- 
plevin in  the  detinet  was  very  seldom  used  un- 
til it  was  made  applicable  to  a  variety  of  cases 
by  our  statutes  and  form  was  given  to  its  pro- 
ceedings. 2  R.  8.,  521,  tit.  Of  the  Action  of 
Replevin.  To  the  declaration  in  replevin  the 
defendants  pleaded  simply  the  general  issue, 
non  detinet.  This  plea  put  in  issue,  not  only 
the  detention  of  the  boat,  but  also  the  proper- 
ty of  the  plaintiffs  in  that  suit  in  it.  2  R.  8., 
529,  sec.  40.  If  the  defendants  in  that  suit  had 
claimed  title  to  the  boat,  and  had  wished  to  ob 
tain  a  judgment  for  the  return  of  it  or  for  its 
value  in  damages,  they  might  have  pleaded 
27*]  such  title,  or  given  *notice  thereof.  Aft- 
er a  trial  upon  such  plea  or  notice,  if  the  jury 
had  found  the  title  to  be  in  the  defendants  in 
such  suit,  they  would  have  been  entitled  to  a 
judgment  for  a  return  of  the  boat,  or  for  its  val- 
ue in  damages.  2  R.  8. ,  529,  531 ,  sees.  44,  53-55. 
And  thus  the  whole  controversy  in  relation  to 
the  boat,  the  property  therein,  and  right  of 
possession  thereto,  might  have  been  settled  by 
a  proper  judgment  in  that  suit.  And  although 
the  plaintiff  in  this  suit  was  the  sole  owner  of 
the  boat,  and  although  he  was  made  defend- 
•ant  in  the  replevin  suit  with  Lighthall,  who 
had  no  title  to  it,  yet  the  plaintiff  here  could, 
beyond  a  question,  have  pleaded  or  given  no- 
tice of  his  title  in  the  replevin  suit;  and  upon 
the  title  being  found  in  him,  have  obtained  the 
proper  judgment  in  his  favor.  But  neither  of 
the  defendants  in  the  replevin  suit,  pleaded  or 
gave  notice  of  any  such  special  matter,  but 
both  of  them  went  to  trial  upon  the  gener- 
al issue  of  non  detinet.  Upon  the  trial  of  that 
issue,  the  verdict  was  for  the  defendants  and 
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against  the  plaintiffs;  but  though  the  verdict 
in  effect  found  that  the  defendants  in  the  re- 
plevin suit  did  not  detain  the  boat  from  the 
plaintiffs  therein,  and  that  the  plaintiffs  in  that 
suit  had  no  property  in  the  boat;  yet  the  cir- 
cuit judge  who  tried  the  cause,  I  think,  prop- 
erly held  that  the  defendants  were  not,  under 
the  issue,  entitled  either  to  a  judgment  for  a 
return  of  the  boat  or  to  its  value  in  damages. 
Pierce  v.  Van  Dyke,  6  Hill,  613.  Though  this 
conclusion  is  not  perfectly  clear  under  the  stat- 
ute, nor  distinctly  decided  in  the  case  last  re- 
ferred to,  yet  the  propriety  of  it.  as  a  legal  prop- 
osition, was  in  effect  conceded  or  assumed  by 
the  counsel  on  both  sides  in  the  argument  of 
this  case.  The  verdict  in  the  replevin  suit  thus 
resulted  in  nothing  but  a  judgment  for  costs 
in  favor  of  the  defendants,  against  the  plaint- 
iffs therein. 

The  plaintiffs,  notwithstanding  the  verdict 
that  they  were  not  the  owners  of  the  boat,  still 
remained  in  the  possession  of  it.  The  plaintiff 
in  this  suit,  who  is  the  true  owner,  demands 
the  boat  of  the  defendants  in  this  suit,  who 
were  plaintiffs  in  the  former  suit,  and  the  pos- 
session is  refused. 

Upon  such  a  title  and  after  demand  and  re- 
fusal he  brings  this  *action  of  trover,  [*28 
and  unless  he  succeeds  in  it,  he  must  fail  of 
obtaining  possession  of  an  article  of  property 
to  which  he  has  lawful  title,  and  it  will  by 
judgment  of  law  be  permitted  to  remain  in  the 
possession  of  persons  who  have  been  found 
by  a  verdict  to  have  no  title  to  it. 

The  plaintiff  here  cannot  bring  another  re- 
plevin, 2  R.  8.,  532,  sec.  62,  and  he  has  no  rem- 
edy upon  the  replevin  bond  which  was  taken 
upon  the  transfer  of  the  possession  to  the  de- 
fendants, the  condition  of  which  was  to  return 
the  boat,  if  return  should  be  adjudged,  and  to 
pay  such  sums  of  money  as  might  be  recovered 
against  the  plaintiffs.  2  R.  8. ,  523,  sec.  7,  sub. 
2.  Here  has  been  no  return  adjudged;  no  sums 
of  money  recovered  except  costs;  no  judgment 
for  the  restoration  of  the  boat  or  the  payment 
of  its  value.  All  the  defense  which  the  defend- 
ants have  to  this  action  upon  the  case  made 
by  the  bill  of  exceptions,  arises  not  out  of  any 
merits  of  their  own,  but  out  of  the  demerits, 
negligence  or  omission  of  the  plaintiff.  The 
law  discountenances  and  discourages  a  multi- 
plicity of  suits,  and  in  many  cases  requires 
that  all  subjects  of  controversy  which  can  be 
disposed  of  in  a  single  suit  shall  be  so  disposed 
of,  or  the  party  be  precluded  from  presenting 
such  subject-matter  for  adjudication  in  a  new 
suit.  Hence  an  account  for  goods  sold  has 
been  held  to  be  an  entire  demand  incapable  of 
being  split  up  for  the  purposes  of  bringing  sev- 
eral suits  thereon.  Guernsey  v.  Career, S  Wend. , 
492;  Colmn  v.  Concin,  15  Id.,  557.  So  where  a 
party  has  several  demands  or  existing  causes 
of  action  growing  out  of  the  same  contract,  or 
resting  in  matter  of  account  which  may  be 
joined  and  sued  for  in  the  same  action,  they 
must  be  joined.  And  where  there  are  several 
covenants  in  the  same  instrument,  of  which 
there  has  been  several  breaches,  distinct  suits 
cannot  be  brought  for  the  several  breaches; 
but  all  the  breaches  of  the  several  covenants 
which  have  accrued  at  the  time  of  commenc- 
ing the  suit  must  be  embraced  in  the  same 
action.  The  same  rule  is  held  to  extend  to 
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several  actions  against  the  same  person  for  the 
same  wrong.  Bendernagle  v.  Cocks,  19  Wend., 
207;  see,  also,  Farrington  v.  Payne,  15  Johns., 
482;  Smith  v.  Jones,  Id.,  229;  Sill  v.  Hood,  Id., 
29*]  *280.  It  is  useless,  however,  to  refer 
to  the  numerous  cases  containing  the  various 
shades  of  doctrine  upon  this  general  subject. 
For  the  purposes  of  this  case  the  principle  is 
well  enough  laid  down  in  an  early  case  in 
our  own  Court  for  the  Correction  of  Errors, 
which  has  been  often  cited  with  approbation, 
Le  Quen  v.  Qouvemeur,  1  Johns.  Cas.,  436. 
In  that  case,  Radcliff,  J.,  at  page  492,  says: 
"The  general  principle  that  the  judgment  or 
decree  of  a  court  possessing  competent  juris- 
diction shall  be  final  as  the  subject-matter 
thereby  determined,  is  conceded  on  both  sides, 
and  can  admit  of  no  doubt.  The  principle, 
however,  extends  further.  It  is  not  only  final 
as  to  the  matter  actually  determined,  but  as  to 
every  other  matter  which  they  neglect  to  liti- 

f  ate  .in  the  cause,  and  which  they  might  have 
ad  decided."  This  broad  language  is,  indeed, 
hardly  sustainable,  either  by  principle  or  ad- 
judged cases,  to  the  extent  which,  standing 
alone,  it  would  seem  to  import.  But  when  we 
reflect  that  it  was  used  in  reference  to  a  case 
where  the  party  had  an  opportunity  to  set  up 
fraud  as  a  defense  to  a  suit  at  law,  but  omitted 
to  do  it  and  filed  a  bill  of  chancery  for  the  same 
fraud,  we  shall  perceive  that  this  language,  as 
to  such  a  case  of  defense,  lays  down  substan- 
tially the  correct  rule.  Such  general  language, 
perhaps,  requires  to  be  restricted  and  made 
more  certain  and  specific,  as  was  done  by  Kent, 
J.,  in  the  same  case,  who  says,  p.  502:  "Every 
person  is  bound  to  take  care  of  his  own  rights 
and  to  vindicate  them  in  due  season  and  in 
proper  order.  This  is  a  sound  and  salutary 
principle  of  law.  Accordingly,  if  a  defendant 
having  the  means  of  defense  in  his  power,  neg- 
lects to  use  them,  and  suffers  a  recovery  to  be 
had  against  him  by  a  competent  tribunal,  he  is 
forever  precluded."  The  exceptions  to  this 
rule  to  which  he  refers  are  set  offs  and  eject- 
ment. The  rule  itself  is  intended  to  prevent 
litigation  and  preserve  peace;  and  it  has  been 
since  cited  in  numberless  cases  as  laying  down 
the  true  legal  principle  with  precision  and  cor- 
rectness. 

It  is  the  principle  contained  in  the  class  of 
decisions  to  which  we  have  just  referred  that 
the  defendants  evoke  and  claim  as  a  protection 
against  a  recovery  in  this  suit.  They  insist  that 
3O*]as*the  plaintiff  might,  as  defendant  in 
the  replevin  suit,  have  so  pleaded  as  to  have 
entitled  himself  to  a  return  of  the  boat  or  to 
its  value  in  damages,  in  case  the  title  had  been 
found  in  him;  and  as  he  omitted  or  neglected 
so  to  plead  in  that  suit,  he  shall  be  forever  pre- 
cluded from  raising  the  same  question  in  an- 
other suit.  He  had  an  opportunity  of  try- 
ing the  question  in  a  mode  which  would  have 
resulted  in  giving  him  the  property  or  its  value 
in  case  the  title  was  in  him;  but  having  neg- 
lected to  avail  himself  of  such  opportunity  to 
establish  his  claim,  he  shall  not  be  heard  again 
in  court  upon  that  claim,  even  though  his  title 
is  good. 

If  the  claim  of  title  in  a  replevin  suit  is  looked 
upon  as  a  mere  matter  of  defense  in  such  suits, 
then  the  defendants  are  right,  and  they  are 
protected  from  a  recovery  in  this  suit  by  the 
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precise  principle  established  in  the  case  of  Le 
Quen  v.  Gouverneur.  If  such  claim  of  title  is 
not  looked  upon  as  mere  matter  of  defense, 
but  if  because  the  defendant  in  such  suit  might 
plead  title  he,  therefore,  must  plead  title  there- 
in or  be  forever  after  silent  as  to  his  title,  as 
hinted  at  in  Bendernagle  v.  Cocks,  supra,  then 
are  the  defendants  still  right,  and  may  retain 
the  property  though  the  plaintiff  is  the  real 
owner. 

The  principle  laid  down  by  Kent,  J.,  relates 
to  the  defense  of  a  suit  and  the  omission  of  a 
means  of  defense  which  a  party  had  in  his 
power,  by  which  a  recovery  is  had  against  him. 
Here,  if  the  defendant  in  the  replevin  suit  has 
omitted  any  proper  means  of  defense;  still  there 
has  not  been  any  recovery  against  him,  and  in 
this  respect  the  case  is  not  parallel  to  the  one 
referred  to.  But  it  is,  perhaps,  proper  to  waive 
that  consideration,  as  the  principle  settled  goes 
to  prevent  the  increase  of  litigation,  and  to  re- 
quire that  a  party  should  present  his  claim  at 
the  proper  time  or  be  forever  barred  from  pre- 
senting it.     That  rule,  however,  related  to  the 
defense,  and  even  as  to  that  the  case  of  mutual 
dealings  was  remarked  as  an  exception.     If  ir 
a  suit  against  a  party  he  omits  to  set  off  his 
counter  demand,  he  may  do  so  without  barring 
himself  of  a  recovery  in  a  cross  action.     Th( 
same  principle  applies  to  the  more  modern  doc 
trine  of  recoupment.     In  a  case  proper  for  re 
coupment,   it  is  optional  with  the  defendant 
*whether  he  will  use  his  claim  in  that  [*31 
way  or  reserve  it  for  a  cross  action.  BattermaT 
v.  Pierce,  3  Hill,   171;    McAllister  v.  Reab, 
Wend.,  483;  8.  C.,8  Id.,  109.     In  such  cases 
because  a  defendant  may  introduce  a  set  off  or 
may  recoup,  it  does  not  follow  that  he  mus 
bring  in  his  set-off  or  must  recoup  upon  the 
penalty  of  losing  his  claim  when  he  seeks  tc 
enforce  it  by  an  affirmative  action.  While  the 
courts  favor  set-offs  and  recoupments,  thej 
do  not  compel  them.     The  principle  settled" 
therefore,  seems  to  relate  to  matters  of  def ens 
proper,  and  not  to  matters  proper  for  a  cros 
action.      See,  Cow.  &  H.  Notes  to  Phil.  Ev., 
962. 

The  action  of  replevin  is  a  peculiar  action. 
The  plaintiff  is  privileged  beyond  plaintiffs  it 
other  suits,  by  the  right  to  have  the  property 
which  is  the  subject  of  controversy  deliver*  ' 
to  him  under  the  first  process  issued  in  the  suit. 
It  is,  perhaps,  to  compensate  in  some  measure 
for  this  extraordinary  privilege  that  the  de- 
fendant is  suffered  to  plead  title  and  to  have  i 
judgment  for  the  return  of  the  property,  or  it 
value  in  damages,  in  the  same  suit,  if  he  es- 
tablishes his  plea  by  proof,  and  is  not  driven 
to  another  suit  to  regain  the  property  or  its 
value.  But  while  the  law  allows  this  for  the 
benefit  of  the  defendant,  as  it  would  allow  of 
a  set-off  or  recoupment,  I  cannot  find  that  it 
compels  it  more  in  the  first  case  than  it  does  in 
the  two  last.  In  replevin  both  parties  are  said 
to  be  actors ;  and  in  fact  a  replevin  with  an 
avowry,  cognizance  or  plea  of  title,  is  but  two 
suits  going  on  at  the  same  time,  in  which  both 
parties  are  plaintiffs  and  both  parties  defend- 
ants, and  in  which  a  judgment  may  be  ren- 
dered to  suit  either  claim.  I  cannot  find,  how- 
ever, that  both  parties  must  necessarily  make 
distinct  affirmative  claims.  I  see  no  reason 
why  the  defendant  may  not  confine  himself 
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simply  to  a  defense  by  the  general  issue,  and 
put  the  plaintiff  to  proof  of  his  claim.  If  in 
such  case  the  verdict  and  judgment  are  against 
the  defendant,  particularly  on  the  plea  of  non 
detinet,  it  will  be  a  bar  against  any  future 
claim  on  his  part  to  the  property  under  a  prior 
title.  It  will  be  a  bar  because  such  plea  puts 
in  issue  the  plaintiff's  title  to  the  property,  and 
a  verdict  in  his  favor  would  establish  his  title, 
32*J  *and  would  show  that  if  the  defendant 
had  pleaded  title  he  could  not  have  maintained 
his  plea.  The  only  object  of  a  plea  of  title  on 
the  part  of  the  defendant  is  to  obtain  in  the 
same  suit  a  judgment  for  the  return  of  the 
property  or  its  value  in  damages.  But  this  plea 
is  not  merely  a  defensive  one.  It  is  an  affirm- 
ative claim  to  the  property  in  the  nature  of  a 
cross  suit  ;  and  I  do  not  see  why  it  may  not 
with  propriety  be  the  subject  of  a  cross  action. 
I  see  no  reason  why  a  defendant  in  replevin 
may  not  confine  himself  simply  to  his  defense 
on  non  detinet,  withholding  any  special  plea  of 
title  to  the  property,  and  in  case  the  verdict  is 
against  the  plaintiff,  present  a  claim  of  title  in 
another  suit.  Upon  such  issue  in  replevin  with 
a  verdict  against  the  plaintiff,  the  finding 
would  simply  be  that  the  plaintiff  had  no  title 
and  could  not  rightfully  hold  the  property. 
But  as  the  defendant  made  no  claim  of  title, 
the  verdict  could  not  find  any  title  in  him,  nor 
the  court  adjudge  any  return  to  him.  Such 
verdict  ascertains  nothing  as  to  the  title  of  the 
property,  except  that  it  was  not  in  the  plaint- 
iff. If  the  defendant,  in  whom  the  title  really 
is,  afterwards  institutes  an  affirmative  action 
to  obtain  possession,  is  it  a  sufficient  answer 
on  the  part  of  the  former  plaintiff  who  is  ad- 
judged to  have  no  title,  if  he  aver  that  the  real 
owner  should  have  interposed  his  claim  in  the 
former  suit,  and  having  neglected  to  do  so, 
shall  be  decreed  to  have  lost  it?  I  cannot  think 
it  is.  The  plaintiff  in  the  replevin  suit  was 
permitted  summarily  to  take  possession  of  the 
property.  On  this  account  the  defendant,  as  a 
favor,  is  permitted  to  plead  title  with  the  view 
of  having  a  return  adjudged  in  the  same  suit. 
But  I  cannot  think  that  he  is  compelled  to 
plead  or  be  barred  from  setting  up  his  title  aft- 
erwards ;  and  least  of  all  should  the  plaintiff, 
who,  as  it  now  appears,  took  possession  of  the 
boat  without  any  title,  and  who  is  adjudged 
to  have  no  title,  be  heard  to  make  this  objec- 
tion to  the  claim  of  the  lawful  owner. 

But  it  is  said  on  the  part  of  the  defendants 
that  the  boat  was  delivered  to  them  by  virtue 
of  the  writ  of  replevin,  and  that  their  posses- 
sion was  a  lawful  one  ;  and  it  is  asked  if  the 
action  could  be  maintained  against  them  dur- 
33*]  ing  the  pendency  of  the  *replevin  suit. 
Certainly  not.  The  object,  purpose  and  effect 
of  the  writ  of  replevin  was  to  transfer  the  pos- 
session of  the  boat  to  the  plaintiffs  in  that  suit; 
and  the  possession  so  acquired  was  legal,  and 
continued  until  the  termination  of  the  replevin 
suit.  If  the  title  were  found  to  be  in  the  plaint- 
iffs by  such  suit,  then  the  possession  taken  by 
virtue  of  the  writ  would  continue  by  virtue  of 
the  title  ad  judged  at  the  termination  of  the  suit 
to  be  in  the  plaintiffs.  If  after  possession  was 
delivered  by  virtue  of  the  writ,  the  proceed- 
ings should  be  set  aside,  the  right  of  posses- 
sion in  the  plaintiffs  would  be  gone,  because 
the  suit  was  ended,  and  another  replevin,  or 
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trespass  or  trover  might  be  brought  by  the 
rightful  owner.  Smith  v.  Snyder,  15  Wend., 
324.  When  the  suit  abates  by  the  death  of  the 
plaintiff  in  replevin,  the  temporary  right  of 
possession  acquired  by  him,  at  the  commence- 
ment of  such  suit,  falls  with  the  abatement  of 
the  suit  by  the  plaintiff's  death.  In  such  case 
the  rightful  owner  would  be  at  liberty  to  retake 
the  goods  replevied,  regain  possession  peacea- 
bly, or  after  demand  bring  trover  against  the 
representatives  of  the  deceased  plaintiff.  Bur- 
kle  v.  Luce,  6  Hill,  558.  It  was  also  so  held  in, 
Lockwood  v.  Perry,  9  Mete. ,  440.  In  the  last 
case.too,  the  doctrine  was  distinctly  announced, 
which  I  think  to  be  the  sound  doctrine,  that 
the  plaintiff  in  replevin  by  virtue  of  the  writ 
acquires  the  right  of  possession  pending  the- 
action,  and  that  during  the  pendency  of  such 
action  the  lawful  owner  cannot  disturb  such, 
right,  and  that  such  is  the  precise  extent  of 
the  right  acquired  by  force  of  the  writ  of  re- 
plevin. It  is  also  urged  in  this  case,  that  as  the 
defendants  had  lawful  possession  by  virtue  of 
the  writ  under  the  law,  they  can  keep  it  until 
a  return  is  adjudged  by  law.  Precisely  so  was 
it  argued  in  Lockwood  v.  Perry,  and  it  was 
there  held  by  the  court  that  a  discontinuance 
of  the  suit  by  the  death  of  the  plaintiff  may 
operate  to  defeat  the  right  of  possession  ac- 
quired under  the  writ,  and  leaving  no  other 
foundation  besides  that  which  results  from  the 
writ.  And  it  was  also  held,  that  upon  such- 
abatement  of  the  suit  the  defendant  might  avail 
himself  of  his  antecedent  title,  as  the  lawful 
owner,  to  regain  the  possession,  although  he 
may  *not  have  a  formal  judgment  for  [*34r 
the  return  of  the  property.  I  am  unable  to  see 
any  difference  in  effect  between  the  termina- 
tion of  the  suit  by  the  death  of  the  plaintiff, 
and  its  termination  by  a  verdict  or  judgment 
that  the  plaintiff  has  no  title.  In  either  case 
the  suit  is  terminated,  the  right  of  possession 
acquired  by  the  writ  has  ceased,  and  in  the 
latter  case  the  plaintiff,  so  far  from  having  hi* 
right  of  possession  confirmed  by  an  adjudged 
title,  has  it  expressly  disaffirmed  by  a  verdict 
of  no  title  ;  and  so  far  the  latter  is  a  stronger 
case  for  the  defendant  in  the  replevin  suit. 

I  will  not  insist  that  all  this  doctrine  applies 
to  cases  of  replevin  for  property  distrained  for 
rent,  or  damage  featant,  because  in  such  case& 
the  party  replevying  has  a  former  title,  sub- 
ject only  to  the  lien  for  rent  or  damage  done. 
But  this  doctrine  does  seem  to  me  to  apply  to- 
all  cases  where  the  right  of  possession  of  the 
chattel  replevied  has  no  other  foundation  be- 
sides that  which  results  from  the  writ  of  re- 
plevin. 

It  is  f uther  urged  by  the  defendants  here,, 
that  the  plaintiff  in  replevin  acquires  title  to 
the  chattel  by  virtue  of  the  writ,  so  that  he  can 
dispose  of  it,  and  that  his  bond  stands  to  the 
defendant  in  the  place  of  the  property.  To  a 
certain  extent  this  may  be  true  in  cases  of  dis- 
tress for  rent  and  damage  feasant.  In  such 
cases  the  plaintiff  in  replevin  acquires  posses- 
sion by  virtue  of  the  writ,  and  he  had  title  be- 
fore, and  thus  possession  and  title  meet ;  and 
his  bond  is  conditioned  to  pay  the  rent  or  dam- 
age which  was  a  charge  upon  the  chattel.  A. 
mere  bond  of  replevin  cannot  confer  title.  If 
it  can  do  so,  these  defendants  have  title  to  this 
boat.  If  the  boat  was  now  in  the  possession  of 
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the  plaintiff  in  this  suit,  could  these  defend- 
ants recover  it  from  such  possession  in  an  ac- 
tion of  trover?  What  evidence  could  they  pro- 
duce of  their  title  ?  A  record  showing  a  writ 
-of  replevin,  by  virtue  of  which  the  possession 
was  delivered  to  them,  and  a  verdict  and  judg- 
ment on  such  record  that  they  had  no  title. 
Such  record,  so  far  from  proving  any  title  in 
the  defendants,  would  prove  that  they  had  a 
right  to  the  possession 'of  the  boat  during  the 
pendency  of  the  suit,  but  that  they  had  failed 
35*]  to  establish  the  title  under  which  *they 
•claimed  and  took  such  possession,  and  such 
record  would  show  precisely  what  I  suppose 
to  be  the  legal  rights  of  the  defendants  at  the 
different  stages  of  thesuit.viz.:  a  right  of  pos 
session  during  the  continuance  of  the  suit.and 
An  entire  want  of  title  at  its  close;  and  of  course 
being  deficient  in  title,  and  the  possession  giv- 
en by  virtue  of  the  writ  having  terminated 
with  the  suit, the  right  of  possession  has  ended. 

The  plaintiff  is  the  true  owner  and  may  re- 
sume the  possession.  As  the  original  posses- 
sion of  the  defendants  was  lawful,  a  demand 
and  refusal  was  necessary  to  show  a  conver- 
sion. This  was  done,  and  all  the  steps  neces- 
sary to  the  plaintiff  to  maintain  his  action 
were  complete.  In  any  aspect  in  which  I  can 
view  the  case,  which  it  must  be  confessed  is  a 
nice  and  interesting  one,  my  judgment  turns 
to  the  same  point,  that  the  plaintiff  is  entitled 
to  recover  on  his  opening,  and  herice  that  the 
•circuit  judge  erred  in  nonsuiting  him. 

New  trial  granted. 

Followed— 38  N.  Y.,  380,  382. 

Cited  in-49  N.  Y.,  117  :  10  Am.  Rep.,  328 ;  1  T.  &  C., 
558;  19  Hun,  110;  6  How.  Pr.,  52:  63  How.  Pr.,  389: 
12  Abb.  N.  S.,  294 :  7  Abb.  N.  C.,  458  ;  3  Sandf .,  644 ;  29 
Mich.,  213 ;  61  Cal.,  98 ;  44  Am.  Rep.,  546. 


VAN  RENSSELAER®.  POUCHER. 

Entails — Effect  of— Seisin — Revised  Statutes — 
Construction  of  Will. 

The  legal  term  "  seisin  "  has  reference  to  the  es- 
tate, and  not  to  the  thing'  in  which  the  estate  exists : 
to  say,  therefore,  that  one  is  seised  of  lands,  or  of 
lands,  tenements  and  hereditaments,  is  an  elliptical 
expression,  not  strictly  accurate,  though  sometimes 
used  to  denote  the  seisin  of  an  estate  in  the  same 
lands,  tenements  or  hereditaments. 

Where  the  Act  of  1786.  to  Abolish  Entails,  etc.,  1 
R.  L.,  52,  sec.  1,  enacted  "That  in  all  cases  where  any 
person  or  persons  now  is.  or  are,  or  if  the  Act  here- 
inafter mentioned  and  repealed  had  not  been 
passed,  would  now  be  seised  in  fee  tail  of  any  lands, 
tenements  or  hereditaments,"  they  should  be 
deemed  to  be  seised  thereof  in  fee  simple :  the  seisin 
which  the  Legislature  bad  in  view  was  of  an  estate 
in  fee  tail,  and  accordingly  the  Act  changed  all  es- 
tates in  tail  which  were  then  vested  in  interest,  or 
which  thereafter  became  vested  in  interest  as  well 
as  such  estates  in  possession,  into  estates  in  fee 
simple. 

Accordingly  held  (affirming  after  a  second  argu- 
ment the  principle  decided  in  Vanderheyden  v. 
Crandall,  2  Den.,  9).  that  the  statutes  for  abolishing 
entails  operated  as  well  upon  vested  remainders  in 
tail  as  upon  estates  tail  which  had  taken  effect  in 
possession. 

36*]    *And  where  J.  V.  R.  by  a  will,  which  took 
effect  in  1783,  devised  lands  to  trustees  during  the 


NOTE.— Entails— Construction  of  New  York  Statute. 
In  connection  with  above  case  of  Van  Rensselaer  v. 
Poucher.  see  Van  Rensselaer  v.  Kearney,  52  U.  S.  (11 
How.),  297,  XIII.,  703;  Wendell  v.  Crandall,  1  N.  Y., 
491 :  S.  C.,  2  Den.,  9 ;  Barlow  v.  Barlow,  2  N.  Y.,  386: 
Lott  v.  Wykoff,  2  N.  Y.,  355 :  Anderson  v.  Jackson. 
16  Johns.,  382 ;  Jackson  v.  Van  Zandt,  12  Johns.,  169. 
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life  of  the  testator's  grandson,  J.,  to  preserve  con- 
tingent remainders,  in  trust  to  permit  the  grandson 
to  receive  the  rents  and  profits  during  his  life,  and 
after  his  death  to  his  first  and  every  other  son,  suc- 
cessively in  tail  male ;  and  the  first  son  of  the  grand- 
son, who  was  born  after  the  will  took  effect,  died  in 
the  lifetime  of  his  father,  without  issue :  held,  that 
the  remainder  which  vested  in  such  son  at  his  birth 
was  immediately  converted  into  a  remainder  in  fee 
simple. 

The  provision  on  this  subject  in  the  Revised  Stat- 
utes, which  declares  that  every  estate  which  would 
be  adjudged  a  fee  tail  before  the  Statutes  abolishing 
entails,  shall  hereafter  be  adjudged  a  fee  simple.  1 
R.  S.,  722,-sec.  3.  is  not  more  comprehensive  in  its 
effects  than  the  former  statutes,  but  is  simply  de- 
claratory of  the  then  existing  law. 

Citations— 2  Den.,  9 ;  1  Crui.  Dig.,  57.  ch.  3,  tit.  1 ; 
2  Bl.  Com.,  16,  103 ;  1  Prest  Est.,  7,  20,  22;  2  Crabb. 
Heal.  Prop.,  2.  ch.  1 ;  Com.  Dig.  Estate  in  Fee  Sim- 
ple, A,  1: 1  Ch.  PL,  ed.  1837.  395,  396  ;  2  Id..  560,  568,  569 
and  notes ;  3  Id.,  1330, 1365 ;  2  Saund.  PI.  &  Ev.,  561. 562 ; 
Com.  Dig.  Pleader,  E,  22 ;  Lutw.,  1231, 1232 :  2  Saund., 
232,  233,  235,  236 :  Carth.,  9;  5  Mod.,  72;  4  Bing..  646 ; 
1  R.  L.,  1813,  p.  52;  3  R.  S.,  1st  ed.  App.,  48 ;  Id.,  2d 
ed.,  129,  568 ;  1  R.  S.,  717,  sec.  1 ;  722,  sec.  3. 

TlEMURRERto  pleas.  The  declaration  was 
\J  in  covenant.  The  first  count  set  forth  that, 
November  20,  1759,  John  Van  Rensselaer  exe- 
cuted a  deed  indented  of  bargain  and  sale  in 
fee  to  Andreas  Muller,  of  a  certain  farm  in 
Claverack,  which  was  described;  on  condition 
that  Muller  and  his  heirs  should  pay  to  Van 
Rensselaer,  his  heirs,  executors,  administrators 
and  assigns,  as  a  yearly  rent  for  said  land,  the 
yearly  tenth  of  all  the  profits  thereof,  and  four 
fat  hens;  that  Muller,  by  the  same  deed  cove- 
nanted to  pay  the  yearly  tenth  and  the  fat 
hens.  It  was  then  averred  that  Muller  entered, 
and  that  afterwards,  etc.,  all  the  estate,  etc., 
of  Muller  of  and  in  a  certain  part  of  the  prem- 
ises granted  to  Muller,  by  assignment  hs  " 
lawfully  come  to  and  vested  in  the  defendant. 
The  plaintiff  further  averred  that  John  Vs 
Rensselaer,  the  grantor,  May  25,  1782,  made 
and  published  his  last  will  and  testament  in  the 
form  required  to  devise  real  estate,  and  there 
by,  among  other  things,  devised  all  his  right 
title  and  interest  in  and  to  the  said  grantee 
premises,  and  in  and  to  the  rent  reserved  by 
the  indenture  with  Muller  unto  Richard  P. 
Morris  and  Volkert  P.  Duow  and  their  heirs, 
for  and  during  the  life  of  the  testator's  grand- 
son, John  J.  Van  Rensselaer,  son  of  his 
ceased  son,  Jeremiah,  to  the  intent  to  support 
the  contingent  remainders  limited  in  the  same 
will  so  that  the  same  might  not  be  destroyed; 
but  in  trust  nevertheless  to  permit  and  suffer 
him  the  said  John  J.  Van  Rensselaer,  the 
grandson,  to  receive  the  rents  and  profits 
and  for  his  own  use,  during  his  natural  life; 
and  from  and  after  the  *decease  of  him  [*3 
the  said  John  J. ,  the  testator  devised  all  his 
right,  title  and  interest  in  and  to  the  premises 
so  granted  to  Muller,  and  in  and  to  the  rent 
reserved  thereon  to  the  first  son  of  the  body  of 
the  said  John  J.,  the  grandson  of  the  devisee, 
lawfully  issuing,  born  or  unborn,  and  to  the 
heirs  male  of  the  body  of  such  first  son,  law- 
fully issuing;  and  in  default  of  such  issue,  ther 
likewise  to  the  second,  third,  and  every  othf 
son  of  the  said  John  J.,  successively  and  ii 
remainder,  one  after  the  other,  as  they  shoulc 
be  in  seniority  and  priority  of  birth,  and  to  th« 
several  and  respective  heirs  male  of  the  body 
and  bodies  of  such  first,  second,  third,  and  oth- 
er son  or  sons;  the  eldest  of  such  sons,  and  the 
heirs  male  of  his  body,  being  always  preferred 
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and  to  take  before  any  of  the  younger  sons 
and  the  heirs  male  of  his  body;  that  the  testa- 
tor died  seised  in  1783;  that  John  J.,the  grand- 
son and  devisee,  had  no  son  living  at  the  time 
of  making  the  will  or  at  the  death  of  the  tes- 
tator; but  after  the  death  of  the  said  testator, 
the  said  devisee  had  a  first  son,  John  Van  Rens- 
selaer, the  younger,  born  to  him,  who  died  in 
the  lifetime  of  his  father,  John  J.,  the  grand- 
son and  devisee  of  the  testator,  January  1, 
1814,  without  ever  having  had  any  issue.  The 
plain  tiff  averred  that  he,  the  plaintiff,  was  the 
second  son  of  John  J.,  the  grandson  and  dev- 
isee of  the  testator,  and  that  the  said  plaint- 
iff's father,  John  J.,  the  grandson  and  devisee 
aforesaid,  died  September  26, 1828,  leaving  the 
plaintiff  him  surviving,  whereby  the  plaintiff 
became  entitled  to  the  rents  from  and  after  the 
death  of  his  said  father,  and  that  the  defend- 
ant had  been  in  possession  of  the  premises  dur- 
ing that  time.  The  plaintiff  claimed  the  rents 
or  yearly  tenth  of  the  profits  of  the  farm  for 
eight  years,  from  the  death  of  John  J.  Van 
Rensselaer  to  January  1,  1837,  which,  it  was 
averred,  the  defendant  had  neglected  and  re- 
fused to  pay.  There  were  two  other  counts  not 
materially  different  from  the  first. 

The  defendant  pleaded  three  pleas,  to  each 
of  which  the  plaintiff  demurred,  and  the  de- 
fendant joined  in  demurrer.  Each  of  the  pleas 
disclosed  the  fact  that  John  J.  Van  Rensselaer, 
the  grandson  of  the  testator  and  his  devisee, 
38*]  had  three  *other  children  besides  the 
plaintiff,  who  were  living  at  the  time  of  the 
death  of  their  brother,  John,  the  first  born  son 
of  their  father,  and  all  of  whom  survived  their 
said  father,  and  were  living  at  the  time  of  put- 
ting in  the  pleas.  As  upon  the  case  thus  made 
(if  it  were  assumed  that  the  statute  abolishing 
entails  was  executed  in  favor  of  the  first  born 
son  of  John  J.,  the  grandson,  and  that  upon 
his  death  the  estate  passed  to  his  father,  John 
J.,  as  his  heir),  the  plaintiff,  as  one  of  the  four 
children  of  his  father,  would  at  his  death  have 
inherited  an  undivided  fourth  part  of  the 
premises,  the  pleas,  to  avoid  that  consequence, 
set  up,  by  way  of  estoppel,  a  conveyance  in 
fee  of  the  premises  from  John  J.,  the  grand- 
sou  and  devisee,  to  Daniel  Penfield,  executed 
in  1795,  containing  certain  covenants  respect- 
ing the  title.  The  plaintiff's  counsel  having 
conceded  on  the  argument  that  one  of  several 
heirs  could  not  maintain  covenant  on  a  demise 
by  his  ancestor,  no  further  question  arose  on 
the  pleas;  and  the  discussion  turned  wholly 
upon  the  case  made  by  the  declaration. 

Messrs.  C.  O'Conor  and  J.  Blunt,  for 
plaintiff. 

Mes*r*.  A.  L.  Jordan  and  G.  Wood,  for 
defendant. 

By  (he  Court,  Beardsley,  Ch.  J.  It  was 
agreed  by  the  counsel  for  both  parties  on  the 
argument  of  this  case,  that  it  presented  but  a 
single  question,  and  which  was  admitted  to  be 
identical  with  the  main  point  decided  by  this 
court  in  the  case  of  Vanderheyden  v.  Crandall, 
2  Den.,  9.  We  were  asked  to  reconsider  that 
question,  because,  as  suggested,  anelementin 
dispensable  to  a  right  decision,  and  of  itself 
conclusive  on  the  point,  had  been  overlooked 
on  the  argument  and  in  pronouncing  judgment 
in  thai  case.  Although  a  point  once  solemnly 
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adjudged  must,  ordinarily,  be  held  conclusive 
by  the  same  court  and  so  preclude  further  dis- 
cussion, we  thought  it  but  proper  in  this  case 
to  hear  a  re-argument  of  the  question;  and  it 
was  discussed  by  the  counsel  for  the  respect- 
ive parties,  as  all  who  were  present  will  bear 
witness,  with  learning  and  *ability  rare-[*39 
ly  surpassed  or  equaled.  We  have  attentively 
considered  these  arguments,  and  our  minds 
being  made  up  on  the  question  as  now  present- 
ed and  discussed,  I  will  state  with  all  possible 
brevity  the  conclusion  at  which  we  have  ar- 
rived, and  the  main  grounds  on  which  it  rests. 

When  the  case  of  Vanderheyden  v.  Crandall 
was  before  the  court,  it  was  argued  that  there 
could  be  no  seisin  of  a  remainder  in  fee  tail 
expectant  on  an  estate  for  life,  when  merely 
vested  in  interest ;  that  it  must  first  vest  in 
possession  and,  consequently,  cease  to  be  a 
remainder,  before  the  owner  could  be  seised 
so  that  the  statute  would  change  the  estate  tail 
into  an  estate  in  fee  simple.  On  the  argument 
of  the  case  at  bar,  however,  it  was  admitted 
that  a  person  may  be  seised  of  such  a  remain- 
der when  vested  in  interest  only  ;  but  it  was 
argued  that  the  seisin  required  by  the  Act  of 
1786,  to  abolish  entails,  must  be  a  seisin  of 
lands,  tenements  or  hereditaments,  as  distin- 
guished from  an  estate  therein,  and  which,  as 
alleged,  is  not  the  condition  of  one  who  is  seised 
of  a  remainder  in  tail  limited  on  an  estate  for 
life,  while  it  is  merely  vested  in  interest. 

This  seems  to  us  but  another  form  of  stating 
the  same  objection  which  was  made,  argued 
and  overruled  in  the  Vanderheyden  case  ;  for 
it  amounts  only  to  this,  that  no  person  can  be 
so  seised  as  to  fall  within  the  provisions  of  the 
statute  on  which  the  question  arises,  unless  he 
has  actual  as  contradistinguished  from  legal 
seisin  of  the  estate.  When  actually  seised,  or 
seised  in  fact,  which  is  the  same  thing,  the 
owner,  according  to  the  argument  in  the  pres- 
ent case,  is  seised  of  the  land,  tenement  or  her- 
editament in  which  the  estate  exists,  and  so  is 
within  the  statute.  Such  a  seisin  can  only  be 
had  of  a  present  estate  in  point  of  enjoyment 
as  well  as  in  interest,  and  where  that  exists  the 
owner,  as  was  conceded  on  the  argument  of 
the  Vanderheyden  case,  has  the  seisin  required 
by  the  statute.  According  to  the  argument  in 
that  case,  the  statute  works  no  change  in  an 
estate  tail  until  it  vests  in  possession  and  en- 
joyment; that  is.when  actual  seisin  is  acquired. 
And  then,  as  was  admitted  in  the  present  case, 
the  owner  is  seised  of  the  land,  tenement  or 
hereditament,  as  distinguished  *from  [*4O 
seisin  of  an  estate  therein.  In  Vanderheyden 
v.  Crandall,  the  remainder-man  was  said  not 
to  be  seised,  because  his  estate  was  future,  not 
present,  in  point  of  enjoyment  ;  on  which 
ground,  and  on  which  alone,  it  is  now  argued 
that  he  is  not  seised  of  the  land,  tenement  or 
hereditament  in  which  the  estate  in  remainder 
exists.  In  principle  we  see  no  difference  be- 
tween these  positions.  The  objection  now 
made,  although  stated  in  different  words  from 
those  used  on  the  argument  of  the  Vanderhey- 
den case,  seems  to  us  but  the  same  thing  and, 
in  substance  and  effect,  the  very  point  then 
overruled  by  the  court. 

One  error,  as  we  think,  in  the  argument  on 
the  part  of  the  plaintiff  in  this  case,  and  that 
a  fatal  one,  consists  in  the  supposition  that 
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there  can  be  a  seisin  of  lands,  tenements  or 
hereditaments,  distinct  from  and  irrespective 
of  an  estate  in  such  lands,  tenements  or  here- 
ditaments. Seisin,  as  we  understand  the  term, 
has  reference  to  the  estate,  and  not  to  the 
thing  in  which  the  estate  exists.  In  strictness 
therefore,  the  owner  of  land,  etc.,  is  not  seised 
of  the  land,  etc.,  but  only  of  an  estate  therein. 

Lands,  tenements  and  hereditaments,  are  the 
subjects  of  real  property  ;  the  only  things  in 
which  estates  of  that  nature  can  exist.  An  es- 
tate in  land  is  the  interest  which  the  owner 
has  therein.  Such  estates  may  greatly  vary  in 
quantity  or  duration,  as  they  also  may  in  re- 
spect to  the  time  of  possession  or  enjoyment. 
As  to  quantity,  they  are  less  than  freehold,  as 
terms  for  years  ;  or  freehold,  as  for  life  or  in 
fee.  The  latter  class  is  also  divided  into  es- 
tates in  fee  simple  and  fee  tail.  These  rules 
and  distinctions  are  familiar.  1  Crui.  Dig., 
57,  ch.  3,  tit.  1;  2  Bl.  Com.,  16,  103;  1  Prest., 
Est.,  7,  20,  22;  2  Crabb.  Law  of  Real  Prop., 
2,  ch.  1  ;  Com.  Dig.,  Estate  in  Fee  Simple, 
A,  1. 

The  owner  of  a  fee  simple  estate  in  posses- 
sion in  land,  has  all  the  property  therein  of 
which  the  thing  is  susceptible.  Such  an  own- 
er is  sometimes  said  to  be  seised  of  the  land, 
but  which  only  means  that  the  entire  proper- 
ty of  the  land  is  in  him  ;  or,  in  other  words, 
that  he  is  seised  in  fact  of  a  fee  simple  estate 
41*]  *therein.  So  one  who  has  an  estate  for 
life,  but  not  in  fee  in  land,  although  owner  of 
a  part  only  of  the  entire  property,  is  also  said 
to  be  seised  of  the  land  itself.  VanderJiey- 
den  v.  Crandall,  supra,  21,  22.  These,  how- 
ever, are  but  forms  of  speech,  and  are  not 
strictly  accurate;  the  term  "seisin,"  as  already 
stated,  has  reference  to  the  estate  of  the  per- 
son seised,  and  not  to  the  thing  in  which  such 
estate  exists.  It  is  applicable  to  freehold  es- 
tates only,  for  a  person  is  said  to  be  possessed, 
not  seised  of  any  less  estate.  The  seisin  is  of 
the  estate,  and  according  to  its  quality  and 
quantity.  The  estate  may  be  present  or  fut- 
ure in  point  of  enjoyment,  for  there  may  be  a 
seisin  of  each  ;  as  it  also  may  be  in  fee  sim- 
ple, or  fee  tail,  where  such  estates  are  not  pro- 
hibited, or  for  life. 

A  seisin  of  land  should  never  be  pleaded, 
but  of  an  estate  in  land.  This  is  conclusively 
shown  by  legal  authorities  on  the  point.  1 
Ch.  PL,  «L  1837,  pp.  395,  396;  2  Id.,  560, 
568,  569,  and  notes;  3  Id.,  1380,  1365;  2 
Saund.,  233  (2),  235,  236;  2  Saund.  PI.  &  Ev., 
561,  562;  Com.  Dig.  Pleader,  E,  22  ;  Sound- 
ers v.  Hwsey,  Lutw.,  1231, 1232;  8.  <?.,  Carth., 
9  ;  Bonoyon  v.  Palmer,  5  Mod.,  72.  It  is  true 
the  objection  to  a  pleading  that  it  does  not  al- 
lege the  estate  of  which  the  party  was  seised, 
can  only  be  made  by  demurrer,  for  where  seis 
in  of  land,  or  of  a  tenement  or  hereditament, 
and  not  of  an  estate  therein,  is  alleged,  the  de- 
fect is  cured  by  pleading  over  and  a  verdict  on 
the  issue  joined  between  the  parties.  This 
was  so  held  in  the  case  of  Harris  v.  Beavan,  4 
Bing.,  646;  see,  also,  ICh.  PI.,  395.396.  Reg- 
ularly, however,  a  seisin  of  the  estate,  and  not 
of  the  land, tenement  or  hereditament  in  which 
the  estate  exists,  must  be  alleged,  and  the  ob 
jection  to  a  pleading  in  the  latter  form,  if 
made  in  proper  time  and  manner,  will  be  in- 
superable. 
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Bearing  in  mind  that  the  term  "seisin"  has 
reference  to  an  estate  in  land,  and  not  to  the 
land  itself,  we  will  examine  the  1st  section  of 
the  Act  of  February  23,  1786,  upon  which  the 
question  arises.  3  R.  S.,  1st  ed.,  App.,  48  ;  1 
R.  L.  of  1813,  p.  52. 

The  first  clause  of  the  section  declares  "That 
all  estates  *tail  shall  be,  and  are  hereby  [*42 
abolished."  These  words  are  comprehensive 
and  explicit  and,  standing  by  themselves,  their 
meaning  could  hardly  be  mistaken.  Estates 
tail  may  be  future  as  well  as  present  in  point 
of  enjoyment,  both  of  which  fall  equally  with- 
in the  terms  of  the  clause,  and  were  manifest- 
ly intended  to  be  thereby  abolished.  The  sec- 
tion, however,  does  not  stop  with  merely  abol- 
ishing estates  tail.  It  was  not  intended  to  an- 
nihilate property  thus  held,  although  its  future 
existence  in  that  form  was  deemed  objection- 
able; but  on  the  contrary  to  provide  that  it 
should,  in  future,  be  held  and  enjoyed  by  the 
owner  in  a  modified  and  improved  condition. 
The  section,  therefore,  proceeds  to  declare 
"That  in  all  cases  where  any  person  or  persons 
now  is,  or  are,  or  if  the  Act  hereinafter  men- 
tioned and  repealed  had  not  been  passed,  would 
now  be  seized  in  fee  tail  of  any  lands,  tenements 
or  hereditaments,  such  person  and  persons  shall 
be  deemed  to  be  seised  of  the  same  in  fee  sim- 
ple absolute."  This  clause  is  confined  to  what 
were  then — at  the  time  the  Act  was  passed- 
estates  tail,  or  what  would  have  been  such  es 
tales  if  the  Act  of  July  12,  1782,  referred  to  ii 
said  clause,  had  not  been  passed,  aud  it  does 
not  extend  to  such  estates  tail  as  might  there 
after  be  created  or  spring  into  existence.  Thes 
future  estates,  however,  were  not  overlooked, 
but  were  provided  for  by  the  next  clause  of  the 
section,  which  is  in  these  words:  "That  in  all 
cases  where  any  person  or  persons  would,  if 
the  said  Act"  (meaning  the  aforesaid  Act  of 
1782)  "and  the  present  Act  had  not  been  passed, 
at  any  time  hereafter  become  seised  in  fee  ta 
of  any  lands,  tenements  or  hereditaments,  bj 
virtue  of  any  devise,  gift,  grant  or  other  con- 
veyance heretofore  made,  or  hereafter  to 
made,  or  by  any  other  means  whatsoever,  sucl 
person  and  persons,  instead  of  becoming  seise 
thereof  in  fee  tail,  shall  be  deemed  and  ad- 
judged to  become  seised  thereof  in  fee  simple 
absolute." 

This  clause  applied  directly  to  the  particular 
estate  in  question  in  this  case.  The  devise  of 
Col.  John  Van  Rensselaer,  by  which  an  estate 
tail  was  limited  to  the  first  son  of  the  bodj 
of  his  grandson,  John  J.,  was  made  in  1782 
John  J.  then  had  no  son,  nor  had  he  any 
prior  to  the  passage  of  the  *aforesaid  Act  [*43 
of  1786.  In  1791,  however,  John  Van  Rens 
selaer  the  younger,  the  first  son  of  the  body 
of  said  John  J.,  came  into  life,  and  but  for  the 
Act  of  1786,  he  would  then  have  become  seised 
of  the  estate  tail  limited  to  him  in  remainder, 
as  it  became  vested  in  interest  immediately  on 
his  birth.  Vanderheyden  v.  Crandall,  supra, 
18,  19.  But  estates  tail  were  abolished,  abso- 
lutely, and  without  exception  or  reservation, 
by  the  first  clause  of  the  Act.  John  the  young- 
er, therefore,  could  not  take  an  estate  tail,  as 
the  words  of  the  devise  otherwise  would  have 
authorized  and  required;  and  unless  an  estate 
in  fee  simple  was  substituted  by  the  last  clause 
of  the  1st  section  of  the  Act.  his  right  of 
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property  under  the  devise  was  annihilated  by 
what  the  Legislature  had  done.  A  valuable  in- 
terest was  limited  to  him  by  the  devise,  but  to  be 
held  and  enjoyed  as  an  estate  tail.  When  the  de- 
vise was  made  that  form  of  estate  was  entirely 
legal,  although  the  Legislature  shortly  thereaf  t- 
er  thought  proper  to  abolish  it.  It  was  not, 
however,  intended  thereby  to  destroy  the  inter- 
est and  property  so  limited.  On  the  contrary, 
the  section  declares  that  "instead"  of  becoming 
seised  in  fee  tail  the  owner  should  become 
seised  in  fee  simple.  The  first  clause  of  the 
section  abolished  estates  tail,  and  by  what  fol- 
lows in  the  section,  estates  in  fee  simple  took 
their  place.  The  entailed  estate  was  thus,  in 
•every  case,  turned  into  one  in  fee  simple.  That 
which  the  Legislature  intended  to  abolish  was 
the  objectionable  estate;  not  the  land,  etc.,  in 
which  the  estate  existed.  And  the  substitute 
was  not  land,  etc.,  but  an  estate  in  fee  simple 
therein.  If  the  estate  abolished  was  present  in 
point  of  enjoyment,  so  would  that  be  which 
was  substituted;  and  if  the  former  was  to  vest 
in  possession  at  some  future  period,  so  also 
would  the  latter.  In  short,  by  the  section  a 
complete  substitution  of  one  estate  for  the  oth- 
«r  was  effected ;  and  as  estates  tail  were  in  all 
cases  to  be  abolished,  so  estates  in  fee  simple 
were  in  every  case  to  take  their  place. 

Take  this  section  of  the  statute  as  it  is,  a  con- 
nected and  complete  provision  on  a  single  sub- 
ject; it  should  be  understood  and  interpreted 
as  it  would  be  if  the  words  "an  estate  in"  were 
inserted  immediately  before  the  words  "any 
44*]  lands,  tenements  *or  hereditaments," 
where  they  occur  in  the  section.  This  is  in 
dispensable,  for  otherwise  the  provision,  at 
best,  would  be  but  partial  and  altogether  in- 
complete in  its  effect.  Bythe  express  words 
of  the  section  all  estates  tail,  future  as  to  pos- 
session and  enjoyment,  as  well  as  those  of 
which  the  owner  had  actual  seisin,  were  abol- 
ished. This  seems  to  be  plain  enough,  for  the 
sweeping  outset  of  the  section  declares  "that 
all  estates  tail  shall  be  and  are  hereby  abol- 
ished." With  such  a  beginning  it  is  but  rea- 
sonable to  expect  that  some  other  form  of  es- 
tate would,  in  every  case,  be  substituted  in  lieu 
of  that  which  was  abolished.  Estates  tail,  fut- 
ure, as  well  as  present,  were  regarded  as  objec- 
tionable and  were  to  be  suppressed;  but  the 
owner  of  the  obnoxious  interest  was  not  looked 
upon  as  in  fault,  nor  was  he  to  be  punished  by 
the  sacrifice  of  his  property.  The  argument 
against  the  opinion  of  the  court  in  the  case  of 
Vanderheyden  v.  Crandall,  without  directly  de- 
nying or  affirming  that  all  estates  tail  were  in- 
tended to  be,  and  in  fact  were,  abolished  by 
this  section  of  the  statute,  insists  that  a  fee  sim- 
ple estate  is  substituted  for  an  estate  tail,  in 
that  class  of  cases  only  where  the  estate  abol- 
ished was  vested  in  possession  as  well  as  in  in- 
terest. This  would  limit  the  operation  of  the 
section  to  estates  tail  of  which  the  owner  was 
actually  seised;  that  is,  in  the  actual  possession 
and  enjoyment,  and  would  necessarily  exclude 
the  case  now  before  the  court.  John  Van  Rens- 
selaer,  the  younger,  was  never  seised  in  fact  of 
the  estate  tail  limited  to  him  by  the  devise,  al- 
though it  vested  in  him  in  interest  on  his  birth. 

The  argument  we  are  now  examining  whol- 
ly overlooks  the  first  clause  of  the  section  and, 
in  utter  defiance  of  the  terms  of  that  clause, 
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assumes  that  the  section  is  limited  and  confined 
in  its  application  to  cases  where,  in  the  words 
of  the  section,  a  person  is  "seised  in  fee  tail  of 
any  lands,  tenements  or  hereditaments."  The 
whole  strength  of  the  argument  is  made  to  de- 
pend upon  the  force  and  meaning  of  these 
words.  It  has  already  been  remarked  that  in 
strictness  there  is  no  such  thing  as  a  seisin  of 
land;  the  seisin  is  of  an  estate  in  the  land,  and 
not  of  the  land  itself.  And  although  the  ex- 
pression, seised  of  *land,  is  sometimes  [*45 
used,  it  means  only  that  the  party  is  seised  in 
fact  of  a  present  freehold  estate,  which  may 
be  for  life  or  in  fee,  in  the  land.  Strike  out 
of  this  section,  therefore,  the  first  clause,  and 
its  operation  and  effect  might  be  limited  and 
confined  to  estates  tail  of  which  the  owner  was 
actually  seised;  that  is  of  what  he  had  actual 
possession  and  enjoyment;  for  in  such  cases 
only  can  a  person,  with  any  propriety,  be  said 
to  have  seisin  of  "lands,  tenements  or  heredita- 
ments." In  strictness,  however,  there  is  no 
seisin  of  land;  and  the  phrase  only  imports  a 
present  seisin  in  fact  of  a  freehold  estate.  But 
to  limit  the  entire  section  to  cases  in  which 
there  was  such  a  seisin  of  an  estate  tail,  would 
make  the  provision  altogether  partial  and  in- 
complete. And  to  hold  that  all  estates  tail  were 
abolished  by  the  section,  while  in  a  part  of 
them  only  a  fee  simple  estate  was  substituted, 
leads  to  gross  absurdity  and  injustice.  Indeed, 
as  to  all  owners  of  estates  tail  vested  in  interest 
but  not  in  possession,  such  a  construction  of 
the  section  would  make  it  nothing  short  of  leg- 
islative robbery;  it  would  abolish  and  destroy 
the  estate  of  which  the  owner  was  seised,  but 
would  fail  to  substitute  any  other  in  its  place 
and  stead.  But  we  think  the  provision  is  not 
open  to  any  such  construction  or  reproach. 
Taking  the  whole  section  together,  as  must  be 
done  in  order  to  ascertain  its  true  meaning, 
and  we  cannot  resist  the  conclusion  that  it  was 
intended  by  the  Legislature  to  substitute  fee 
simple  estates  wherever  estates  in  fee  tail  were 
abolished..  And  as  all  estates  tail  of  which  any 
person  was  seised  were  abolished,  so,  in  every 
such  case,  an  estate  in  fee  simple  became  sub- 
stituted "instead"  thereof.  A  remainder  in  fee 
tail  being  displaced,  one  in  fee  simple  would 
immediately  take  its  place.  This  is  our  view 
of  the  section.  In  1791,  therefore,  when  the 
remainder  came  to  vest  in  John  Van  Rensselaer 
the  younger,  the  legislative  alchemy  took  in- 
stantaneous effect  and  transmuted  what  other- 
wise would  have  been  an  estate  tail  into  one 
in  fee  simple.  He  was  not,  however,  thereby 
seised  of  the  laud,  but  of  an  estate  in  fee  simple 
therein. 

That  part  of  the  Revised  Statutes  which  ap- 
plies to  this  subject,  tends  strongly  to  confirm 
this  interpretation  of  the  1st  *section  of  [*46 
the  Act  of  1786.  By  the  repealing  statute  of 
December  10,  1828,  the  Act  of  1786,  "except- 
ing the  second  and  seventh  sections,"  was  re- 
pealed, the  repeal  to  take  effect  from  and  after 
December  31,  1829.  3  R.  S.,  2d  ed.,  129.  On 
the  same  10th  of  December  that  part  of  the 
Revised  Statutes  which  provides  a  substitute 
for  the  1st  section  of  the  Act  of  1786  was  passed 
to  take  effect,  however,  January  1.-1830.  1  R. 
S.,  717.  The  provision  is  in  these  words:  "All 
estates  tail  are  abolished;  and  every  estate 
which  would  be  adjudged  a  fee  tail,  according 
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to  the  law  of  the  State,  as  it  existed  previous 
to  the  twelfth  day  of  July,  one  thousand  seven 
hundred  and  eighty-two  (that  being  the  date 
of  the  first  Act  abolishing  estates  tail),  "shall 
hereafter  be  adjudged  a  fee  simple."  1  R.  S., 
722,  sec.  3.  This  provision  rather  declares  the 
result  of  previous  legislation  than  creates  any 
rule  of  law  on  the  subject.  It  can  hardly  be 
said  to  abolish  estates  tail,  but  rather  to  an- 
nounce as  a  fact  that  they  were  already  abol- 
ished. Nor  does  the  provision  assume,  of  itself, 
to  change  estates  tail  into  estates  in  fee  simple, 
but  only  to  declare  that  every  estate  which 
would  be  adjudged  a  fee  tail  according  to  the 
law  as  it  stood  previous  to  the  passage  of  the 
first  Act  by  which  estates  tail  were  abolished, 
should  thenceforth  "be  ad  judged  a  fee  simple." 
It  does  not  declare  that  the  tenant  in  tail  should 
be  adjudged  to  have  seisin  of  the  land,  as  is 
urged  to  have  been  the  effect  of  the  repealed 
provision  in  the  Act  of  1786,  but  his  estate  tail 
was  to  be  adjudged  an  estate  in  fee  simple. 

So  far  as  respects  the  point  now  in  question, 
the  Revised  Statutes  were  not  intended  to  work 
any  alteration  in  the  then  law  of  the  State. 
This  is  quite  obvious  from  the  words  of  the 
clause  to  which  reference  has  been  made,  and 
is  fully  confirmed  by  a  note  of  the  revisers  on 
the  subject.  3  R.  S.,  568,  2d  ed.  The  Re- 
vised Statutes,  therefore,  may  be  understood 
as  affirming  the  accuracy  of  the  construction 
we  here  put  on  the  1st  section  of  the  Act  of 
1786.  And  in  holding  that  the  estate  tail  in 
remainder,  of  John  Van  Rensselaer,  the  young- 
er, was  changed  to  an  estate  in  fee  simple,  we 
47*]  do  but  conform  to  the  express  words  *of 
the  statute,  which  declare  that  every  estate 
which  would  be  adjudged  a  fee  tail,  according 
to  the  law  as  it  was  previous  to  July  12,  1782, 
"shall  hereafter  be  adjudged  a  fee  simple." 
John  the  younger  had  an  estate  which,  by  the 
law  referred  to,  would  have  been  adjudged  a 
fee  tail;  it  must  now,  as  the  statute  directs,  be 
adjudged  a  fee  simple. 

The  legislation  of  other  States  was  appealed 
to  on  the  argument  of  this  cause,  with  a  view 
to  show  what  must  have  been  the  object  and 
design  of  the  Legislature  in  the  enactment  of 
the  1st  section  of  the  Act  of  1786.  But  no  light, 
as  we  think,  can  be  derived  from  that  source. 
The  Acts  passed  by  different  States  for  the 
purpose  of  abolishing  estates  tail,  were  by  no 
means  in  harmony  with  each  other;  some  re- 
quired a  seisin  in  fact,  and  others  but  a  seisin 
in  law,  of  the  estate  tail,  in  order  to  admit  of 
its  being  changed  to  an  estate  in  fee  simple. 
No  just  inference  as  to  policy  or  design  could 
be  deduced  from  such  discordant  legislation, 
even  if  it  were  admissible  to  infer  the  intent  of 
the  Legislature  of  this  State,  expressed  in  their 
own  words,  from  what  was  done  on  a  similar 
subject  by  the  Legislatures  of  other  States. (a) 
This  Act  of  1786  must  be  construed  as  other 
Acts  are,  by  the  terms  used  and  the  apparent 
object,  and  not  upon  any  vague  conjecture  as  to 
what  was  intended  by  the  Legislature. 

We  think  the  case  of  Vanderheyden  v.  Oran- 
dall  was  rightly  decided,  and  it  must  be  fol- 

(a)  For  the  recent  legislation  of  the  British  Par- 
liament on  this  subject,  see  the  Act  of  3  &  4  Win. 
IV.,  ch.  74 :  1  Steph.  Com.,  514,  530-534 ;  2  Sugd. 
Vend.,  6th  Am.  from  10th  Lond.  ed.,  p.  268,  et  supra  ; 
3  Id.,  p.  397. 
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lowed.  The  defendant  is  entitled  to  judgment 
on  the  demurrer,  with  leave  to  amend  on  the 
usual  terms. 

Ordered  accordingly. 

Same  case— 24  Wend.,  316. 

Cited  in— 1  N.  Y.,  492,  496,  495;  73  N.  Y.,  364;  IT 
Barb.,  77 :  11  How.  U.  S.,  318. 


*CAMP  v.  PULVER.  [*48 

Contracts — Rescission — Measure  of  Damages. 

Where  a  party  who  has  delivered  personal  prop- 
erty in  part  payment  for  land  purchased,  pursu- 
ant to  a  special  agreement,  is  entitled  to  rescind  it 
for  the  fraud  of  the  other  party,  and  to  bring  as- 
sumpsit  for  the  property  as  for  goods  sold,  the  rule 
of  damages  is  the  actual  value  of  the  property,  and 
not  the  price  fixed  upon  it  in  the  agreement. 

Citations-4  Wend.,  285 ;  7  Wend.,  121 ;  1  Hill,  311 ; 
6  Hill,  43. 

MOTION  to  set  aside  the  report  of  referees. 
The  action  was  assumpsit  for  goods,  etc., 
sold  and  delivered.     Plea,  non  assumpsit. 

The  plaintiff  gave  in  evidence  an  agreement 
in  writing,  under  seal,  between  himself  and 
the  defendant,  by  which  the  latter  agreed  to 
sell  to  the  former  a  farm  in  Ghent,  Columbia 
Co.,  and  to  execute  to  him  a  good  and  suf- 
ficient quitclaim  deed  therefor,  with  a  cove- 
nant against  the  defendant's  own  acts;  in  con- 
sideration of  which  the  plaintiff  agreed  to  sell 
and  convey  to  the  defendant  certain  lands  in 
Michigan.  The  price  per  acre  of  the  several 
parcels  of  land  was  fixed  by  the  agreement, 
and  as  there  would  be  a  large  balance  payable 
to  the  defendant  for  the  farm  sold  by  him,  the 
plaintiff  agreed  to  sell  and  did  thereby  sell  to 
the  defendant  a  quantity  of  wheat  which  the 
plaintiff  then  had  stored  with  one  Mellen  at 
Hudson,  which  the  defendant  was  to  take  at 
94  cents  per  bushel,  and  he  was  also  to  take 
certain  flour  barrels  owned  by  the  plaintiff  and 
another  person,  at  certain  prices  specified  in 
the  agreement — the  wheat  to  be  measured  to 
the  defendant  as  he  should  call  for  it.  The 
plaintiff  was  to  assume  certain  mortgages  upon 
the  premises  which  the  defendant  was  to  con- 
vey to  him,  and  to  secure  the  balance  of  the 
purchase  money  by  his  bond  and  a  mortgage 
on  the  farm.  The  agreement  was  dated  Oc- 
tober 24,  1842,  and  the  conveyance  and  bond 
and  mortgage  were  to  be  executed  on  the  15th 
day  of  December  then  next,  before  which  day 
all  the  wheat  was  to  be  delivered.  At  the  foot 
of  the  agreement  the  plaintiff  and  another  per- 
son signed  an  undertaking  to  the  defendant 
respecting  the  quality  of  the  wheat,  to  the  ef- 
fect that  *if  mixed  with  four  parts  of  [*49 
sound  and  perfect  wheat  to  one  part  of  the 
wheat  in  question  it  would  make  superfine 
flour.  Pursuant  to  the  agreement  a  large  quan- 
tity of  the  wheat  referred  to  and  of  the  barrels 
was  delivered  to  the  defendant  prior  to  the 
15th  of  December;  and  on  or  about  that  day 
the  defendant  offered  to  execute  the  convey- 
ance of  the  farm;  but  the  plaintiff,  alleging 
that  he  had  been  deceived  and  defrauded  in  the 
bargain,  refused  to  perform  on  his  part,  and 
demanded  the  wheat  which  had  been  delivered 
on  the  agreement,  which  was  refused.  The 
action  was  sought  to  be  maintained  on  the  al- 
leged ground  that  the  defendant  had  commit- 
ted a  fraud  upon  the  plaintiff,  by  representing 
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the  title  of  the  farm,  which  was  known  to  be 
held  under  a  lease  in  fee  from  one  Van  Rens- 
selaer,  toT>e  good,  whereas  by  the  provisions 
of  the  lease  it  was  subject  to  be  forfeited  for 
alienation  without  license,  for  non-payment  of 
quarter  sales,  and  for  cutting  down  timber, 
and  had  been  actually  forfeited  when  the  agree- 
ment was  executed,  for  breaches  of  these  con- 
ditions. After  evidence  on  both  sides  touching 
the  alleged  fraud,  the  defendant  offered  to 
show  that  the  wheat  in  question  would  not  an- 
swer the  terms  of  the  guaranty  at  the  foot  of 
the  agreement,  and  was  not  worth  over  fifty 
cents  per  bushel.  The  plaintiff's  counsel  ob- 
jected to  this  evidence  and  the  referees  sus- 
tained the  objection  and  excluded  it.  Many 
other  questions  arose  and  were  decided  by  the 
referees,  who  ultimately  reported  in  favor  of 
the  plaintiff  for  the  value  of  the  property  de- 
livered on  the  contract,  at  the  prices  fixed 
thereon  with  interest. 

Mr.  A.  L.  Jordan,  for  defendant,  among 
other  points  insisted  that  the  referees  erred  in 
excluding  the  evidence  offered  respecting  the 
value  of  the  wheat. 

Mr.  H.  Hogeboom.  for  plaintiff. 

By  the  Court,  McKissock,  J.  The  defend' 
ant  should  have  been  permitted  to  show  the 
value  of  the  wheat;  and  the  true  value  and  not 
the  contract  price  was  the  proper  measure  of 
damages.  The  recovery  was  governed  by  the 
5O*J  same  principles  *which  apply  to  the 
quantum  valebant  count  in  assumpsit  for  goods 
sold.  The  contract  upon  which  the  suit  was 
founded  was  an  implied  one — to  recover  for  the 
property  delivered  under  the  circumstances, 
what  it  was  reasonably  worth.  In  certain 
cases,  it  is  true,  it  has  been  held  that  the  prices 
specified  in  a  contract  which  has  been  rescind- 
ed must  govern  as  far  as  practicable.  Dubois 
v.  Delaware  &  H.  G.  Co.,  4  Wend.,  285;  Koon 
v.  Greenman,  lid.,  121.  These,  however, were 
actions  for  work  and  labor  done  in  part  per- 
formance of  contracts  by  which  the  work  was 
to  be  paid  for  in  money,  the  whole  matter  be- 
ing entirely  simple,  consisting  of  but  two 
parts,  the  work  to  be  done  and  the  money  to 
be  paid  as  its  equivalent.  The  rule  adopted 
was  the  most  simple  that  could  be  devised,  and 
the  court  could  see  that  no  injustice  would  be 
done  by  adopting  it.  In  the  present  case  the 
contract  is  complex,  relating  to  various  sub- 
jects, and  on  each  parcel  of  property  to  be  sold 
it  is  probable  that  the  parties  set  a  relative  in- 
stead of  a  positive  value.  It  would,  therefore, 
be  improper  to  apply  the  rule  of  the  cases  re- 
ferred to,  to  the  present  one.  Suppose  instead 
of  the  wheat  in  question,  the  plaintiff  had 
transferred  to  the  defendant  a  promissory  note 
as  so  much  cash;  would  not  the  defendant 
have  been  allowed,  in  an  action  for  money  had 
and  received,  to  have  shown  the  value  of  the 
note?  In  the  case  under  consideration  the 
plaintiff  might  have  brought  trover  instead  of 
assumpsit.  Gary  v.  Hotailing,  1  Hill,  311;  Bige- 
low  v.  Heaton,  6  Id.,  43.  In  such  an  action  the 
damages  would  have  been  the  value  of  the  ar- 
ticle and  the  interest,  and  if  the  same  rule  does 
not  apply  here,  the  case  is  one  in  which  the 
measure  of  damages  for  the  same  injury  de- 
pends upon  the  form  in  which  the  remedy  is 
sought.  Besides,  the  con  tract  was  accompanied 
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with  a  guaranty  of  the  quality,  and  the  rule 
is  now  well  settled  that  a  breach  of  warranty 
may  be  given  in  evidence  in  reduction  of  the 
price  of  the  article  sold.  The  report  must  be 
set  aside. 
Report  set  aside. 


*PENTZ  v.  WINTERBOTTOM.  [*5 1 

Negotiable  Paper — Action  by  Indorsee  against 
Maker — Evidence  of  Title — Of  Identity  of  Note 
Affected  by  Admissions. 

In  an  action  on  a  promissory  note  by  an  indorsee 
against  the  maker,  the  plaintiff  proved  tbat  the  in- 
dorsement of  the  payee  was  genuine,  and  that  the 
defendant  had  been  shown  a  copy  of  the  note  and 
bad  admitted  having  signed  such  a  note  ;  held,  that 
the  proof  of  the  indorsement  identified  the  note  of- 
rered  in  evidence,  with  that  to  which  the  admission 
related,  and  that  the  defendant's  signature  was  suf- 
ficiently proved.  Whittlesey,  J.,  dissented. 

In  an  action  by  an  indorsee  against  the  maker  of 
a  note  purporting  to  be  indorsed  in  blank  by  the 
payee  and  by  several  others,  the  plaintiff  will  suffi- 
ciently show  his  title  to  the  note  by  proving  the  in- 
dorsement by  the  payee,  without  giving  any  evi- 
dence respecting  the  genuineness  of  the  subsequent 
indorsements. 

Citations-16  Johns-,  201 :  Ryan  &  M.,  282 ;  1  Greenl. 
Ev.,  sees.  186-194 ;  1  Phil.  Ev.,105 ;  1  Barn.  B.  R.,  199 ; 
5  Bac.  Abr.,  7th  Lond.  ed.,  683,  Bills  of  Exch.,  M; 
Vin.  Abr.,  Bills  of  Exch..  P,  pi.  13, 14;  1  Steph.  N. 
P.,  785  ;  Chit.  Bills,  10th  Am.  ed.,  636. 

A  SSUMPSIT  on  a  promissory  note  by  an  in- 
li  dorsee  against  the  maker,  tried  at  the  N. 
Y.  Circuit  in  October,  1844,  before  Kent,  late 
C.  Judge.  The  note  purported  to  be  made  by 
the  defendant,  payable  to  the  order  of  Charles 
L.  Denman,  and  to  be  indorsed  by  him  and 
by  three  other  persons.  One  Hescocks,  a  wit- 
ness for  the  plaintiff,  testified  that  he  called  on 
the  defendant  with  a  copy  of  this  note,  be- 
fore the  plaintiff  had  discounted  it,  and  that 
the  defendant  said  it  was  all  right;  he  had 
signed  such  a  note  and  it  would  be  paid;  that 
the  witness  had  not  the  original  note  then  with 
him.  The  witness  said  he  had  presented  the 
note  to  Denman,  the  payee.who  acknowledged 
the  indorsement  of  his  name  to  be  in  his  hand- 
writing. Some  evidence  was  given  as  to  the 
genuineness  of  the  handwriting  of  the  last  two 
indorsers,  but  none  as  to  that  of  the  second  in- 
dorser,  whose  name  was  Workman.  When 
the  note  was  offered  in  evidence,  the  defend- 
ant objected:  1.  That  his  [the  defendant's] 
handwriting  had  not  been  proved;  2.  That  the 
handwriting  of  Workman  had  not  been  proved. 
The  objections  were  overruled  and  the  note  was 
read  in  evidence,  and  the  plaintiff  ultimately 
had  a  verdict  which  the  defendant  moved  to 
set  aside  on  a  bill  of  exceptions. 

Mr.  G.  R.  J.  Bowdoin,  for  defendant. 
Mr.  M.  T.  Reynolds,  for  plaintiff. 

*By  the  Court,  Beardsley.  Ch.  J.  [*52 
This  action  is  against  the  defendant  as  maker 
of  a  promissory  note  payable  to  the  order  of 
Charles  Lewis  Denman,  and  on  the  trial  such 
a  note  was  produced  by  the  plaintiff.  It  was 
indorsed  Charles  L.  Denman,  and  no  question 
as  to  the  genuineness  of  this  indorsement  hav- 
ing been  made  on  the  trial,  it  must  betaken  as 
admitted.  But  when  the  plaintiff  rested  the 
case,  it  was  objected  that  the  signature  of  the 
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defendant  Lad  not  been  proved,  and  this  is  the 
first  point  to  be  considered. 

The  only  evidence  of  the  defendant's  signa- 
ture was  that  given  by  the  witness  Hescocks. 
He  stated  that  he  called  on  the  defendant  with 
a  copy  of  this  note,  not  having  the  original  with 
him;  that  the  defendant  said  he  had  signed 
such  a  note;  that  it  was  all  right  and  would  be 
paid.  It  may  be  inferred,  although  not  stated 
in  terms  by  the  witness,  that  the  defendant 
saw  the  copy  of  the  note  spoken  of,  and  con- 
sequently was  apprised  of  the  date,  amount 
and  time  of  payment  of  the  alleged  original, 
and  that  it  was  payable  to  the  order  of  said  Den- 
man  This  admission,  as  stated  by  the  witness, 
was  of  itself  very  strong  evidence  that  a  note 
corresponding  in  the  particulars  with  the  one 
produced  on  the  trial,  had  been  signed  by  the 
defendant,  but  was  very  little,  if  indeed  any, 
evidence  of  the  genuineness  of  the  paper  pro- 
duced and  sought  to  be  established  at  the  trial. 
Notwithstanding  the  correspondence  in  these 
respects  between  the  two  papers,  it  might  still 
be  said,  as  was  remarked  by  this  court  in  a 
similar  case,  "  non  constat,  but  that  the  note 
produced  on  the  trial  was  a  forgery;  and  if  so, 
the  maker  will  have  to  pay  the  genuine  note, 
notwithstanding  the  recovery  against  him  in 
this  suit."  Shaver  v.  Ehle,  16  Johns.,  201. 
There  is  a  fact,  however,  in  the  case  at  bar, 
which  did  not  exist  in  the  one  just  referred  to, 
for  it  must  be  taken  that  the  note  now  in  ques- 
tion was  indorsed  by  Denman,  to  whose  order 
it  was  made  payable  by  the  maker.  And  this 
seems  to  me  an  important  fact  on  the  point  of 
identity.  The  defendant's  admission  was  that 
he  had  signed  a  note  agreeing  in  date,  amount 
and  time  of  payment  with  the  copy  shown  to 
Mm,  and  which  was  payable  to  the  order  of 
•53*]  Denman.  It  does  not  appear  *that  the 
names  indorsed  on  the  note  were  copied  by 
the  witness,  Hescocks,  and  shown  by  him  to 
the  defendant;  but  as  it  was  payable  to  the  or- 
der of  Denman,  the  defendant,  in  what  he  said 
to  this  witness,  must  be  understood  as  speak- 
ing of  a  note  which  Denman  had  indorsed  as 
well  as  one  he  had  himself  signed.  It  cannot 
be  pretended  that  the  witness  was  then  acting 
as  agent  for  Denman,  or  that  he  was  under- 
stood by  the  defendant  to  be  such  agent.  In 
saying  that  the  note  was  all  right,  he  had 
signed  such  an  one  and  it  would  be  paid,  the 
•defendant  must,  therefore,  be  understood  to 
have  spoken  of  a  note  indorsed  by  Denman,  as 
well  as  one  signed  by  himself.  The  note  pro- 
duced on  the  trial  bears  the  true  indorsement 
of  Denman,  and  in  all  respects  corresponds 
with  the  copy  shown  by  the  witness  to  the  de- 
fendant. The  genuineness  of  this  paper,  as  to 
the  indorser  Denman,  being  established,  this, 
as  I  think,  goes  far  to  show  that  it  is  the  iden- 
tical note  to  which  the  defendant  referred  in 
his  admission  to  the  witness,  although,  with- 
out this  link  in  the  evidence,  I  should  have 
held  that  the  making  of  this  particular  note  by 
the  defendant  was  not  proved  by  that  admis- 
sion. 

The  case  of  Holt  v.  Squire,  Ry.  &  Moo. ,  282, 
cited  on  the  argument,  does  not  warrant  the 
general  position  that  an  admission  made  by  a 
party  that  he  had  signed  a  note,  in  all  respects 
like  a  copy  shown  to  him  at  the  time,  is,  of  it- 
self .evidence  of  the  due  execution  of  the  paper 
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from  which  the  copy  was  taken.  In  that  case 
the  admission  was  made  in  writing  by  the  at- 
torney for  the  defendant  in  the  progress  of  the 
cause,in  all  which  respects  it  is  distinguishable 
from  the  case  at  bar.  Holt  v.  Squire  is  an  au- 
thority for  a  case  where  the  attorney  of  the 
party  has  stipulated  that  the  note  in  suit  is  gen- 
uine; 1  Greenl.  Ev.,  sees.  186-194;  1  Phil.  Ev., 
105;  but  it  is  not  an  authority  for  the  case  now  be- 
fore the  court.  A  similar  remark  is  applicable 
to  the  case  of  Date  v.  Lubbach  decided  by 
the  Court  of  K.  B.,  Trin.  Term,  2  Geo.  II. 
I  have  not  been  able  to  consult  the  original  re- 
port of  this  case  in  1  Barnard,  B.  R.,  199;  but 
it  is  thus  stated  in  Bacon's  Abridgment  : 
"  Where  a  letter  was  produced  under  the  de- 
fendant's hand  in  which  he  wrote  to  *a  [*54 
friend  that  he  had  received  a  bill  of  exchange 
from  the  drawer  on  the  acceptor,  bearing  date 
such  a  day,  and  payable  to  him  or  order  six 
months  after  date,  and  in  all  these  circum- 
stances the  bill  agreed  with  the  letter,  this  was 
thought  sufficient  evidence  that  the  defendant 
had  had  the  bill  in  question  in  his  possession  ; 
and  to  show  that  he  had  indorsed  it  over  it  was 
proved  that  he  had  said  he  had  come  to  town 
to  hasten  the  trial  of  a  cause  brought  against 
him  on  an  indorsement  he  had  made  on  a  bill 
of  exchange,  and  that  in  fact  he  had  brought 
down  this  very  cause  by  proviso."  5  Bac.  Abr. , 
7th  Lond.  ed.,  p.  583,  Bills  of  Exchange,  M  ; 
see,  also,  Chit.  Bills,  10th  Am.  ed.,  p.  636;  Vin. 
Abr.  Bills  of  Exchange,  P,  pi.  13,  14;  1  Steph. 
N.  P.,  785. 

I  know  of  no  case  which  holds  that  the  mere 
admission  of  a  party  that  he  had  signed  a  note 
of  a  given  date,  amount,  etc.,  has  been  taken 
as  sufficient  evidence  of  the  due  execution  of 
any  paper  whatever,  although  corresponding 
in  these  respects  with  such  admission.  The 
case  of  Shaver  v.  Ehle,  already  referred  to, 
stands  opposed  to  such  a  position,  and  rests  on 
the  solid  reason  that  there  is  nothing  to  connect 
the  admission  made  with  the  particular  paper 
offered  in  evidence.  (See,  also,  Palmer  v.  Man- 
ning, 4  Den.,  131.)  But  in  the  case  at  bar  the 
indorsement  of  Denman,  the  genuineness  of 
which  is  not  denied,  shows  that  the  admission 
made  had  reference  to  this  identical  note,  and 
was,  therefore,  sufficient  evidence  of  its  due 
execution  by  the  defendant. 

As  the  cause  on  trial  was  against  the  maker 
of  the  note  alone,  it  was  unnecessary  to  prove 
either  of  the  indorsements  except  that  of  Den- 
man to  whose  order  it  was  payable.  His  in- 
dorsement was  not  denied,  and  the  plaintiff 
was  at  liberty  to  disregard  the  others  and  make 
title  to  the  note  directly  from  the  first  indorser. 
(See,  The  Watervliet  Bank  v.  White,  1  Den.,  608.) 
It  is  to  be  inferred  from  the  case  as  presented, 
that  the  note  was  received  in  evidence  on  this 
principle,  for  we  cannot  assume  that  the  judge 
allowed  an  indorsement  to  be  read  to  the  jury, 
after  objection  made,  and  of  which,  as  in  the 
*instance  of  Workman, no  evidence  what  [*55 
ever  had  been  given.  No  ground  is  shown  for 
interfering  with  the  verdict,  and  a  new  trial 
should  be  denied. 

Whittlesey,  J.,  dissenting.  I  concur  in 
the  opinion  of  the  Chief  Justice,  except  that  I 
think  the  proof  of  the  execution  of  the  note  by 
the  maker  was  not  sufficient  to  authorize  it  to 
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be  read  iu  evidence;  for  which  reason  I  think 
&  new  trial  should  be  granted. 
New  trial  denied,  (a) 

Cited  in— 13  Barb..  299. 

<o)  See  Van  Alen  v.  Bliven,  4  Den.,  455.  . 


RICHMOND  ET  AL.  v.  BRONSON  ET  AL. 

Common   Carriers — Non-delivery  —  Measure  of 
Damages— Evidence  of  Value — Interest. 

In  an  action  against  a  carrier  by  water  for  the 
non-delivery  of  property  to  the  plaintiffs'  agent  at  a 
distant  port,  where  the  plaintiffs  had  failed  to  give 
precise  evidence  of  the  market  value  of  the  goods 
at  the  place  of  delivery ;  held,  that  the  defendants 
might  give  evidence  of  their  value  at  the  place 
where  they  were  shipped  and  of  the  expenses  of 
transportation  to  the  place  of  delivery,  as  a  proxi- 
mate method  of  ascertaining  the  damages. 

In  assumpsit  against  a  carrier  for  not  delivering 
goods  intrusted  to  him  to  carry,  interest  on  the 
value  of  the  property  is  not  allowable  as  matter 
of  law ;  but  the  jury  in  their  discretion  may  allow  or 
withhold  interest. 

Citation— 3  Bill,  333;  4  Wend.,  313;  8  Johns.,  213; 
8  Wend..  356. 

A  SSUMPSIT  tried  at  the  Onondaga  Circuit 
.ii.  in  September,  1844,  before  Whiting^  C. 
Judge.  The  defendants  were  sued  as  common 
carriers  of  a  quantity  of  salt  shipped  by  the 
plaintiffs  in  the  defendants'  vessel  at  Oswego, 
consigned  to  the  plaintiffs'  agents  at  Chicago. 
The  evidence  tended  to  show  that  269  barrels 
were  shipped  and  that  only  121  barrels  were 
delivered  to  the  consignees.  What  had  •  be- 
come of  the  residue  did  not  appear.  The 
plaintiffs  proved  by  a  witness  that  the  retail 
price  of  salt  at  Chicago,  when  this  parcel  ought 
to  have  been  delivered,  was  from  $4  to  $4.50 
per  barrel  ;  but  the  witness  did  not  know  the 
56*J  price  by  the  quantity.  The  *defendants 
examined  their  clerk  as  a  witness,  and  offered 
to  prove  by  him  the  value  of  the  salt  at  Oswe- 
go and  the  cost  of  transporting  it  to  Chicago. 
This  was  objected  to  by  the  plaintiffs'  counsel 
and  excluded,  and  the  defendants'  counsel  ex- 
cepted. 

The  judge  charged  the  jury,  that  if  the 
plaintiffs  were  entitled  to  recover,  the  measure 
of  damages  was  the  value  of  the  salt  at  Chicago, 
and  interest  thereon  from  the  time  it  ought  to 
have  been  delivered.  The  defendants'  counsel 
«xcepted  to  so  much  of  the  charge  as  directed 
the  allowance  of  interest.  Verdict  for  the 
plaintiffs  for  $926.64.  The  defendants  moved 
for  a  new  trial  on  a  case. 

Mr.  H.  A.  Foster,  for  defendants.  1. 
There  being  no  evidence  of  the  market  price 
by  the  quantity  at  Chicago,  the  defendants 
should  have  been  permitted  to  give  the  evidence 
offered  by  them,  as  a  proximate  method  of  en- 
abling the  jury  to  ascertain  the  value  at  the 
place  of  delivery.  Smith  v.  Griffith,  3  Hill, 
333,  343;  Mastertonv.  Mayor,  etc.,  of  Brooklyn, 
7  Id.,  61.  2.  The  judge  erred  in  directing  the 
jury  to  allow  interest  as  matter  of  law.  At 
the  utmost  it  should  have  been  left  to  the  dis- 
cretion of  the  jury  to  allow  it  or  not.  Anon., 
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1  Johns.,  315;  Newell  v.  Oriswold,  6  Id.,  45; 
Walkinson  v.  Laughton,  8  Id.,  213;  Amory  v.' 
McGregor,  15  Id.,  24;  Dox  v.  Ley,  3  Wend 
356;  Sedgw.  Dam.,  192,  394;  Gilpins  v.  Come- 
qua,  Pet.  C.  C.,  172. 

Messrs.  J.  R.  Lawrence  and  J.  J. 
for  plaintiffs. 

By  the  Court,  Whittlesey,  J.  A  point 
which  it  was  material  for  the  plaintiffs  to  make 
out  on  the 'trial,  was  the  value  of  the  salt  at 
Chicago.  The  witness  whom  they  called  to  es- 
tablish this  fact  proved  the  market  value  at  re- 
tail, but  was  unable  to  state  the  value  when 
sold  by  the  quantity.  The  defendants,  to  give 
further  aid  to  the  jury  in  ascertaining  the  true 
market  value  at  Chicago,  proposed  to  prove  its 
market  value  at  Oswego  and  also  the  expense 
of  transportation  to  Chicago.  This  proposition 
was  rejected  by  the  circuit  judge. 

*It  seems  to  me  this  evidence  was  ad-  [*57 
missible,  and  was  improperly  rejected.  It  cer- 
tainly would  not  be  conclusive,  but  it  was  prop- 
er to  be  taken  into  account  with  the  other  tes- 
timony in  ascertaining  the  value.  The  principle 
which  would  authorize  the  admission  of  such 
testimony  seems  to  me  to  have  been  settled  by 
this  court  in  the  case  of  Smith  v.  Griffith  3 
Hill,  333. 

The  question  probably  considered  the  most 
material  in  this  case  relates  to  the  direction 
of  the  judge  on  the  question  of  interest.  He 
charged  the  jury  that  the  plaintiff,  if  entitled 
to  recover  at  all,  was  entitled  to  interest  from 
the  time  of  the  delivery  of  that  portion  of  the 
salt  which  was  delivered.  Spencer,  Senator, 
said  in  Rensselaer  Glass  Factory  v.  Reid,  5  Cow., 
610,  "Interest  is  allowed  also  in  another  class 
of  cases  by  juries  as  a  measure  of  damages, 
under  the  advice  of  the  court  but  in  their  ab- 
solute discretion;  which  class  must  be  carefully 
distinguished  from  that  where  it  is  allowed  by 
the  court  as  the  judgment  of  law." 

The  instruction  here  was  that  interest  was 
allowable  as  matter  of  law.  It  has,  indeed, 
been  held  that  in  an  action  ex  contractu,  upon 
a  contract  to  pay  or  deliver  specific  articles  of 
personal  property  on  a  specified  day  and  at  a 
particular  place,  interest  was  recoverable  as 
;he  judgment  of  law  upon  the  value  of  the 
sroperty  from  the  stipulated  day  of  delivery. 
[  assent  to  that  principle,  because  where  the 
agreement  is  precise  it  seems  a  just  and  reason- 
able rule,  and  because  the  point  has  long  be- 
fore  been  so  settled  in  this  court.  Lush  v. 
Druse,  4  Wend.,  313.  Neither  of  those  rea- 
sons applies  to  the  present  case.  In  cases  like 
his,  where  there  is  only  the  general  undertak- 
ng  as  carriers;  where  the  loss  of  the  goods 
may  have  been  matter  of  accident,  without 
any  willfulness  or  intentional  misconduct  on 
he  part  of  the  carrier-,  and  where  there  may 
be  circumstances  of  mitigation,  it  is  quite 
proper  that  the  jury  should  have  it  in  their  dis- 
:retion  to  do  justice  according  to  the  circum- 
tances,  by  allowing  or  withholding  interest. 
There  is  also  on  this  precise  point  an  adjudi- 
ation in  this  court,  which  adjudication  is  not 
>verturned  but  is  confirmed  by  subsequent 
ases.  Watkinsonv.  *  Laughton,  8  Johns.  ,F*58 
J13,  is  precisely  like  this  case.  Dox  v.  Dey,  3 
Wend.,  356,  follows  it  in  approving  of  the  in- 
tructions  to  the  jury  there  given;  and  the 
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principle  of  Watkinson  v.  Laughton  is  not  af- 
fected by  the  case  of  Lush  v.  Druse,  before  re- 
ferred to.  These  adjudications  represent  two 
classes  of  cases,  each  of  which  has  a  precedent 
in  a  precise  decision  in  our  own  courts,  and 
such  precedents  are  not  conflicting.  There 
must,  consequently,  be  a  new  trial. 
New  trial  granted. 

Explained— 5  Bos.,  636,  638. 

Cited  ln-36  N.  Y.,  647  :  41  N.  Y.,  573 ;  1  Am.  Rep., 
458 :  4  Abb.  App.  Dec.,  164, «.;  3  Trans.  App.,  65  ;  22 
Barb.,  159 ;  45  Barb.,  44,  509 ;  1  Abb.  N.  8..  192 ;  1  Bob., 
20. 


THE  PEOPLE  v.  WILGUS  ET  AL. 

Bond  for  Appearance — Default — Technical  Ap- 
pearance, Necessary  to  Save — New  Trial — Ob- 
jection Not  Raised  Below,  Not  a  Ground  for. 

A  party  bound  by  a  bond  or  recognizance  to  ap- 
pear before  a  court  or  officer  must,  to  save  a  de- 
fault, make  a  technical  appearance  in  the  suit  or 
proceeding ;  being  corporally  present  is  not  enough 
if  he  refuse  to  answer  when  formally  called. 

Accordingly,  where  one  who  had  been  arrested  as  a 
fraudulent  debtor,  pursuant  to  the  Act  to  Abolish 
Imprisonment  for  debt,  executed  a  bond  with  sure- 
ties, conditioned  to  appear  at  an  adjourned  day ;  and 
on  that  day  came  before  the  officer  and  in  his  pres- 
ence agreed  with  the  complainant  for  a  further  ad- 
journment ;  and  it  was  arranged  between  the  par- 
ties, in  the  absence  of  the  sureties,  that  he  should 
be  formally  called  by  the  officer  and  should  not 
answer,  in  order  that  the  sureties  might  continue 
liable,  which  was  accordingly  done  ;  held,  that  a  de- 
fault had  occurred  for  which  an  action  might  be 
maintained  on  the  bond. 

Citation— 10  Wend.,  608. 

DEBT  on  bond.  The  defendant  Wilgus  had 
been  arrested  by  virtue  of  a  warrant  issued 
by  O.  A.  Matteson,  a  Supreme  Court  Commis- 
sioner, upon  the  prosecution  of  one  Swab, 
pursuant  to  the  3d  and  subsequent  sections  of 
the  Act  to  Abolish  Imprisonment  for  Debt, 
etc.,  Slat.  1831,  p.  396  and  December  20,  1842, 
was  brought  before  the  commissioner,  and  ap- 
plied for  an  adjournment  of  the  proceeding  to 
the  27th  of  the  same  month,  which  was  grant- 
ed. The  bond  declared  on  was  executed  by 
Wilgus  and  the  other  defendants  as  his  sure- 
ties to  the  people,  and  was  in  the  penalty  of 
$2,000,  conditioned  to  be  void  if  Wilgus  should 
appear  on  the  adjourned  day,  at  10  o'clock  in 
the  forenoon,  at  the  office  of  the  commission- 
59*]  er  *in  Utica,  "and  not  depart  until  the 
final  determination  of  said  matters,  and  a.bide 
such  order  as  should  be  made  in  the  premises." 
The  declaration,  after  setting  out  the  bond, 
assigned  for  a  breach  that  Wilgus  did  not  ap- 
pear before  the  commissioner  at  the  time  and 
place  mentioned  in  the  bond  according  to  the 
exigency  of  the  condition  thereof,  but  therein 
wholly  failed  and  made  default,  etc. 

Pleas  by  the  sureties:  1.  Non  est  factum.  2 
That  Wilgus  did  appear  before  the  commis- 
sioner at  the  time  and  place  mentioned  in  the 
condition  of  the  bond,  according  to  said  con- 
dition. 3.  That  Wilgus  appeared  before  the 
commissioner,  according  to  the  condition  of 
the  bond,  and  applied  for  a  further  adjourn- 
ment to  the  10th  day  of  January  then  next 
which  was  granted,  and  thereupon,  by  an 

NOTE.— New  trial— Objections  not  taken  at  the  trial, 
not  a  ground  for.  See  Kyerss  v.  Wheeler,  25  Wend.. 
437,  note. 
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agreement  between  Swab  and  Wilgus,  in  the 
absence  and  without  the  consent  of  the  sure- 
ties of  the  latter,  Wilgus  was  called  by  the 
commissioner;  but,  though  present,  he  did  not 
answer,  and  the  commissioner  declared  the- 
bond  forfeited.  4.  That  Wilgus  appeared  and 
procured  a  further  adjournment,  as  stated  in 
the  third  plea,  and  that  thereupon,  before  the 
last  mentioned  adjourned  day  had  arrived, 
Swab  abandoned  the  further  prosecution  of 
the  proceeding.  The  plaintiffs  replied  to  the 
third  and  fourth  pleas,  taking  issue  upon  the 
averments  that  Wilgus  appeared  according  to 
the  condition  or,the  bond. 

On  the  trial  the  execution  of  the  bond  was 
proved.  The  commissioner  testified  that  both 
Swab  and  Wilgus  came  to  his  office,  with  their 
respective  counsel,  on  the  adjourned  day,  the 
27th  of  December;  that  the  counsel  conversed 
together  on  the  subject  of  a  further  adjourn 
ment,  but  no  application  for  that  purpose  was 
made  to  him,  the  commissioner:  that  after 
some  time  thus  spent,  he  called  the  parties, 
that  Swab  or  his  counsel  appeared  and  an- 
swered, but  Wilgus,  when  called  did  not  ap- 
pear or  answer,  nor  did  his  counsel;  and  that 
thereupon  he  entered  his  default,  by  making  an 
indorsement  on  the  bond  to  the  effect  that  Wil- 
gus on  being  called  did  not  appear,  and  that  the- 
bond  was  forfeited.  The  gentleman  who  attend- 
ed as  counsel  for  Wilgus  was  examined  as  a  wit- 
ness, on  the  part  of  *the  defendant,  and  [*6O 
testified  that  the  parties  met  on  the  adjourned 
day  with  their  counsel  at  the  commissioner's 
office,  and  Wilgus  stated  that  he  desired  more 
time  to  make  his  defense;  but  as  the  commission- 
er expected  to  be  absent  from  home  for  some 
time,  it  was  arranged  between  the  parties  and 
their  counsel  that  the  proceeding  should  be  post- 
poned indefinitely,and  that  the  counsel  should 
thereafter  agree  upon  a  day  for  the  hearing;  and 
that  to  avoid  the  trouble  of  sending  for  the 
sureties,  who  were  not  present,  Wilgus  should 
be  called  and  should  not  answer,  and  that  the 
bond  should  be  forfeited  to  stand  as  a  security 
for  the  appearance  of  Wilgus  on  the  day  to  be 
agreed  upon  between  the  counsel.  That  Wil- 
gus was  formally  called  pursuant  to  this  ar- 
rangement, but  did  not  answer,  though  he  was 
actually  present,  and  the  commissioner  there- 
upon made  the  entry  referred  to  on  the  bond. 
The  witness  said  that  in  the  course  of  making 
the  arrangement,  he  stated  that  he  would  rely 
upon  the  honor  of  the  opposite  counsel  not  to 
proceed  upon  the  default,  if  Wilgus  appeared 
according  to  the  agreement.  He  also  stated 
that  no  time  for  the  hearing  had  ever  been  sub- 
sequently fixed.  The  plaintiffs  then  called  as 
a  witness  the  counsel  for  Swab,  who  testified 
to  the  arrangement  substantially  as  it  had  been 
stated  by  Wilgus  counsel,  except  that  he  said 
it  was  agreed  that  Wilgus  should  appear  and 
proceed  with  the  hearing  at  some  time  wilhin 
ten  days,  and  that  notice  should  be  given  by 
the  counsel  of  Wilgus  to  Swab's  counsel  of  the 
time  when  Wilgus  should  be  ready  to  go  on;  be 
said  that  Wilgus  never  afterwards  appeared, 
and  that  no  notice  that  he  would  do  so  was 
ever  given. 

The  circuit  judge  held  that  upon  the  state- 
ment of  the  transaction  given  by  either  of  the 
witnesses,  there  was  a  default  on  the  part  of 
Wilgus  in  appearing  according  to  the  condition. 
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of  the  bond,  and  that  the  plaintiffs  were  en- 
titled to  recover.  The  defendants'  counsel 
excepted,  and  the  jury  under  the  direction  of 
the  judge  found  a  verdict  for  the  plaintiff  for 
the  penalty  of  the  bond,  with  nominal  dam- 
ages. The  defendants  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

61*]  *Mr.  F.  Kernan,  for  defendants.  1. 
The  instrument  declared  on  is  void,  for  want 
of  conformity  to  the  statute.  It  should  have 
been  for  the  appearance  of  the  party  only. 
Stat.  1831,  p.  397,  sec.  7;  2  R.  8.,  286,  sec.  59; 
Churchill  v.  Perkins,  5  Mass.,  541;  Webber's 
Exrs.  v.  Blunt,  19  Wend.,  188;  Bk.  of  Buffalo 
v.  Boughton,  21  Id.,  57;  Acker  v.  Burratt.  Id., 
605,  8.  G.  in  error  23 Id.,  606;  Mott  v.  Bobbins, 
1  Hill,  21;  People  v.  Meighan,  Id.,  298.  2.  If 
the  sureties  have  the  defendant  corporally  pres- 
ent it  is  enough.  Hawk.  P.  C.,  Bk.  2,  ch.  15, 
sees.  3,  84;  Spencer  v.  Hilton,  10  Wend.,  608; 
People  v.  Clary,  17  Id.,  374;  People  v.  Greene,  5 
Hill,  647. 

Mr.  C.  P.  Kirkland,  for  plaintiffs.  As  to 
the  first  question,  he  said  that  the  point  was 
not  raised  by  the  bill  of  exceptions.  On  the 
other  point  he  maintained  that  answering  be- 
fore a  court  or  other  competent  tribunal  had  a 
technical  signification;  that  bodily  presence 
was  not  enough,  but  that  the  party  bound  must 
appear  for  the  purposes  of  the  suit  or  proceed- 
ing. A  different  rule,  he  said,  would,  in  this 
case,  operate  as  a  fraud  upon  the  other  party 
in  interest,  who  confided  in  the  arrangement. 
He  referred  to  People  v.  Hainer,  1  Den.,  454. 

By  the  Court,  McKisspck,  J.  It  is  con- 
tended that  the  bond  in  this  case  was  void  for 
having  a  condition  beyond  that  prescribed  by 
the  statute,  and  that,  therefore,  the  judge 
should  have  nonsuited  the  plaintiff.  But  the 
defendant  made  no  objection  on  the  trial  to  the 
form  of  the  bond,  nor  did  he  ask  that  the 
plaintiff  should  be  nonsuited.  The  whole  in- 
quiry seems  to  have  been  whether  the  defend- 
ant, Wilgus,  appeared  before  the  commissioner 
according  to  law.  The  circuit  judge  decided 
that  he  did  not,  and  that,  therefore,  the  plaint- 
iff was  entitled  to  a  verdict.  The  defendant's 
counsel  should  have  applied  for  a  nonsuit  on 
that  ground  if  he  wished  to  raise  the  point  now 
suggested.  A  party  cannot  put  his  whole  de- 
fense at  the  trial  on  a  particular  point  and  af- 
62*]  terwards  apply  *for  a  new  trial  upon 
some  radical  objection  to  the  recovery  not  be- 
fore mentioned  or  alluded  to. 

Besides,  the  objection  admits  that  the  plaint- 
iff had  proved  his  whole  case  as  stated  in  the 
declaration.  If  so,  he  was  entitled  to  a  verdict, 
whatever  may  be  thought  of  the  present  ob- 
jection. The  question  could  only  be  raised  by 
a  demurrer  or  a  motion  in  arrest  of  judgment. 

The  main  question  then  arises,  whether  the 
defendant,  Wilgus,  appeared  before  the  com- 
missioner according  to  the  legal  import  of  the 
term  as  it  is  used  in  the  condition  of  the  bond. 
It  is  true  that  he  was  in  person  in  the  same 
room  with  the  commissioner  at  the  time  and 
place  mentioned  in  the  bond.  But  it  is  equally 
clear  that  he'  did  not  answer  when  called  by 
that  officer,  and  that  his  default  was  then  en- 
tered. The  word  "appearance"  has,  in  law, 
a  technical  meaning  altogether  different  and 
beyond  the  idea  of  personal  presence.  Thus, 
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a  party  appears  by  filing  special  or  common 
bail,  or  by  entering  his  appearance  in  the  min- 
utes of  the  court.  In  criminal  cases  not  of  the 
grade  of  felony,  the  party,  though  not  in  court, 
appears  by  his  counsel,  and  so  the  clerk  may 
in  those  cases  enter  his  appearance.  If  before 
the  alteration  of  the  practice  in  this  court  by 
statute,  the  plaintiff  had  refused  to  answer  on 
the  coming  in  of  a  verdict,  he  was  pronounced 
not  to  have  appeared,  though  he  were  in  court 
by  his  own  bodily  presence  and  that  of  his 
counsel.  So  in  a  court  of  a  justice  of  the 
peace,  if  a  plaintiff  on  the  day  appointed  for 
trial  should  visibly  appear  before  the  magis- 
trate, but  refuse  to  answer  or  proceed  in  the 
cause,  the  justice  would  have  a  right  to  enter 
judgment  against  him  in  favor  of  the  defend- 
ant on  the  express  ground  that  he  had  not  ap- 
peared. And  in  a  prosecution  for  the  breach 
of  a  recognizance,  for  not  appearing  to  an- 
swer in  a  criminal  court,  all  that  it  is  necessary 
to  assert  in  pleading  and  to  prove  is,  that  the 
party  was  called  in  court  and  did  not  answer, 
and  that  his  default  was  entered.  In  such  a 
case  he  would  not  be  permitted  to  prove  as  a 
defense  that  though  he  did  not  answer  yet  that 
he  was  at  the  time  present  in  court  and  visible 
to  all.  Now  if  this  be  so  in  a  case  where  the 
court  possesses  the  power  *to  arrest  the  [*63 
accused  on  the  spot,  if  he  be  present,  or  of 
sending  a  warrant  for  him  if  he  disappear, 
much  more  did  the  recognizance  in  this  case 
require  an  appearance  beyond  the  mere  cor- 
poral presence  of  the  defendant.  The  proceed- 
ing is  one  authorized  by  statute,- and  the  com- 
missioner has  no  power  over  the  person  arrested 
but  what  is  specially  conferred.  When,  there- 
fore, he  has  granted  an  adjournment  and  taken 
security  for  the  defendant's  appearance,  he  is 
functusofficio  till  the  defendant  makes  a  technic- 
al appearance  by  rendering  himself  before  him 
to  answer  the  proceedings  in  the  matter.  It  is  op- 
tional with  the  defendant  whether  he  will  so 
appear  or  not.  And  he  is  as  capable  of  mak- 
ing the  election  not  to  appear,  while  in  the 
same  room  with  the  officer,  as  he  would  be  at 
any  other  place.  This  choice  he  did  make, 
and  refused  to  appear  before  the  commissioner 
according  to  the  exigence  of  the  recognizance. 
The  case  of  Spencer  v.  Hilton,  10  Wend. ,  608, 
cited  by  the  defendants'  counsel,  by  no  means 
shows  that  in  the  case  at  bar  the  officer  bad  the 
power  to  have  committed  the  defendant.  The 
court  in  that  case  did  say  that  the  officer  had 
the  power  to  commit  the  defendant;  but  there 
he  had  actually  appeared  and  submitted  him- 
self to  the  jurisdiction  of  the  officer,  but  in- 
sisted that  he  was  not  bound  to  go  on  and  con- 
trovert the  charges  and  facts  in  the  complain- 
ant's affidavits  till  he  offered  further  proof  of 
them.  Of  this  opinion  was  the  officer,  who 
dismissed  him,  as  the  plaintiff  would  not  pro- 
ceed first. 

But  it  is  said  the  judge  should  have  left  the 
question  of  appearance  to  the,  jury.  There  was 
no  fact  to  be  left  to  the  jury.  There  was  no 
pretense  that  there  was  an  adjournment,  by 
the  officer,  and  the  want  of  such  an  appear- 
ance as  I  have  considered  necessary,  was 
shown  by  the  concurrent  testimony  of  all  the 
witnesses.  The  motion  for  a  new  trial  must 
be  denied. 

New  trial  denied. 
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64*]        *VEDDER  v.  WILKINS. 

Secondary  Evidence— Foundation  for  Admission 
of— Practice. 

The  rule  of  evidence  which  permits  a  party  to  a 
suit  to  give  evidence  on  his  own  behalf  to  the  court, 
touching-  the  loss  or  destruction  of  a  paper,  in  order 
to  lay  a  foundation  for  the  admission  of  secondary 
evidence,  is  not  limited  to  facts  peculiarly  within 
the  knowledge  of  the  party-as  that  the  paper  is 
not  in  his  own  possession— but  allows  him  to  testify 
to  any  matters  pertinent  to  the  inquiry. 

"HJECTMENT,  tried  at  the  Albany  Circuit, 
JJ  in  April,  1846,  before  Parker,  C.  Judge. 

The  plaintiff  attempted  to  make  title  under 
a  will  alleged  to  have  been  made  by  Myndert 
Vedder  in  1759.  The  original  will  had  been 
in  the  possession  of  Tunis  Van  Vechten,  a  wit- 
ness for  the  plaintiff,  about  twenty  years  be- 
fore the  trial.  He  caused  a  copy  to  be  made 
and  then  returned  the  original  to  John  I.  Evert- 
son,  from  whom  he  had  received  it  and  who 
died  several  years  since.  The  plaintiff  sought 
to  read  this  copy  in  evidence,  on  making  proof 
that  the  original,  which  had  never  been  proved 
or  recorded,  had  been  lost  or  destroyed.  To 
prove  such  loss  or  destruction  he  examined 
several  witnesses;  after  which  the  plaintiff, 
who  was  a  descendant  of  the  testator,  w.as 
sworn  on  his  own  behalf,  touching  the  loss  or 
destruction  of  the  will.  He  testified  that  it 
was  not  and  never  had  been  in  his  possession, 
and  that  he  did  not  know  where  it  was.  He 
was  then  inquired  of  by  his  own  counsel  wheth- 
er he  had  made  any  and  what  search  for  it 
elsewhere  than  among  his  own  papers.  The 
defendant's  counsel  objected  to  the  question, 
and  the  judge  sustained  the  objection.  The 
plaintiff's  counsel  excepted.  The  judge  ulti- 
mately held  that  sufficient  had  not  been  proved 
to  authorize  secondary  evidence  of  the  will  to 
be  given,  and  nonsuited  the  plaintiff. 

Mr.  J.  Van  Buren,  for  plaintiff,  among 
other  points  insisted  that  as  the  evidence  on 
the  preliminary  inquiry  was  addressed  to  the 
court,  an  interested  witness  or  the  party  him- 
self was  competent  to  give  testimony.  He  re- 
65*]  f erred  to  Jackson  v.  Frier,  *16  Johns. , 
193;  Chamberlain  v.  Oorham,  20  Id.,  144;  Dan 
v.  Brown,  4  Cow. ,  483 ;  Jackson  v.  Belts,  6  Id. , 
377;  and  Cow.  &.  H.  Notes,  p.  1218. 

Mr.  S.  Stevens,  for  defendant,  said  that 
the  admission  of  the  party  as  a  witness  to  prove 
that  a  document  was  not  in  his  own  possession 
was  reasonable;  but  if  the  rule  went  further 
and  allowed  him  to  give  testimony  as  to  facts 
not  necessarily  confined  to  his  personal  knowl- 
edge, it  was  not  founded  on  principle  and 
ought  not  to  be  sustained. 

By  the  Court,  McKissock,  J.  The  prac- 
tice that  prevails  of  allowing  a  party  or  an  in- 
terested person  to  testify  to  certain  matters  in 
the  progress  of  a  cause,  does  notarise  from  the 
necessity  of  the  case,  or  because  he  alone  is 
supposed  to  possess  the  knowledge  of  the  facts 
to  be  shown,  as  Was  urged  on  the  argument ; 
but  it  is  permitted  because  the  evidence  is  col- 
lateral and  addressed  to  the  court.  Hence  we 
daily  see  parties  testifying  to  matters  of  which 
other  persons  might  be  as  well  informed  as 
they — such  as  notices  to  produce  papers,  the 
death  of  a  subscribing  witness  or  that  he  is  out 
of  the  State,  or  the  like.  The  cases  cited  by 
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the  plaintiff's  counsel  show  the  rule  to  be  well- 
settled  both  in  this  court  and  in  the  Court  for 
the  Correction  of  Errors.  This  practice  is  en- 
tirely familiar,  and  it  appears  difficult  to  see 
any  difference  in  principle  between  it  and  the 
right  of  the  plaintiff  here  to  be  allowed  to  tes- 
tify to  a  search  at  large  for  the  paper  of  which 
he  sought  to  give  parol  evidence.  As  far  as 
I  am  informed  it  is  usual  to  allow  a  party  to 
give  evidence  by  his  own  oath  of  search,  gen- 
erally, for  papers  asserted  to  be  lost  or  de- 
stroyed. The  plaintiff  should  have  been  per- 
mitted to  answer  the  inquiry  which  was  ob- 
jected to. 
New  trial  granted. 
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Disqualification  of  Justice  —  Relationship — Re- 
vised Statutes — Return  to  Certiorari. 

A  judsre  or  justice  of  the  peace  cannot  act  as  such 
on  the  trial  of  a  cause  where  one  of  the  parties  is 
his  second  cousin. 

A  justice's  return  to  a  certiorari,  stating  the  fact 
of  his  relationship  to  one  of  the  parties  to  the  suit 
before  him,  sufficiently  establishes  the  fact  for  the 

Eurposes  of  the  hearing  of  the  certiorari  before  the 
.  P.,  though  the  matter  was  not  proved  or  admit- 
ted or  even  objected  to  on  the  trial. 

Citations— 2  K.  8.,  275,  sec.  2 ;  1  Hill,  654 ;  21  Wend., 
63 :  15  Johns.,  87 ;  12  Wend.,  266. 

ERROR  to  the  Chenango  C.  P.  Black  recov- 
ered a  judgment  against  Post  before  a  jus- 
tice of  the  peace  in  an  action  of  trespass.  The 
latter  brought  a  certiorari  to  the  Court  of  C. 
P.,  and  among  other  matters  in  the  affidavit 
upon  which  the  certiorari  was  allowed,  it  was 
stated  that  the  plaintiff  and  the  justice  were  re- 
lated. In  the  return  the  justice,  after  he  had 
answered  the  other  parts  of  the  affidavit,  stated 
that  he  and  the  plaintiff  were  second  cousins, 
but  that  nothing  was  said  upon  that  subject  i 
the  trial.  The  C.  P.  affirmed  the  judgment  i 
the  justice. 

Mr.  R.  Balcom,  for  plaintiff  in  error, 
objection  of  relationship  is  fatal.  The  justic 
and  the  plaintiff  were  in  the  fifth  degree  of 
consanguinity.  2  R.  S.,  275,  sec.  2;  Edwards 
v.  Russell,  21  Wend.,  63  ;  Foot  v.  Morgan,  I 
Hill,  654.  It  is  sufficient  if  the  fact  of  relation- 
ship appear  upon  the  return.  .Edwards  v. 
sell,  supra. 

Mr.  B.  Cannon,  for  defendant  in  error. 
There  was  nothing  said  on  the  trial  touching 
the  alleged  relationship,  and  what  is  stated  in 
the  return  on  that  subject  is  extraofficial,  and 
furnishes  no  evidence  of  the  alleged  consan- 
guinity. The  plaintiff  should  have  assigne  " 
the  matter  as  error  in  fact. 

By  the  Court,  McKissock,  J.  No  judge 
can  sit  in  any  cause  in  which  he  is  a  party,  or 
interested,  in  which  he  would  be  excluded 
from  serving  as  a  juror  on  the  ground  of  af- 
finity or  consanguinity  to  either  of  the  parties. 
2  R.  S.,  275,  sec.  2.  *In  this  case,  if  the  [*67 
relationship  be  considered  established,  the  jus- 
tice was  incompetent  to  serve  as  a  juror  and, 
consequently,  was  disqualified  from  presidii 
as  a  judge  at  the  trial.  Foot  v.  Morgan,  1  Hil 
654;  Edwards  v.  Russell,  21  Wend.,  63. 
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The  important  question,  however,is,whether 
the  relationship  appears  in  such  a  manner  as  to 
be  regarded  by  the  court.  For  the  defendant 
in  error  it  is  .urged,  that  as  there  was  no  evi- 
dence or  admission  respecting  it,  on  the  trial, 
and  as  it  was  not  there  made  the  subject  of  an 
objection,  or  even  spoken  of,  nothing  could 
properly  be  stated  respecting  it  in  the  return. 
The  return,  however,  need  not  be  confined  to 
•what  took  place  at  the  trial.  Whatever  the 
justice  was  bound  to  return  is  proved  by  the 
statements  of  that  document.  As  the  -fact  of 
consanguinity  was  set  forth  in  the  affidavit,  the 
justice  was  bound  to  answer  respecting  it,  un- 
less it  was  impertinent  and  foreign  to  the  com- 
mencement, existence  or  progress  of  the  ac- 
tion. This  cannot  be  affirmed.  It  lay  at  the 
foundation  of  the  whole  proceeding.  It  re- 
ferred to  the  jurisdiction  of  the  court — the 
vital  principle  of  the  suit.  Suppose  the  affida- 
vit had  stated  that  the  justice  had  become  a 
tavern-keeper  since  his  election,  or  had  tried 
the  cause  on  Sunday,  or  in  a  neighboring 
county,  would  not  his  return  on  either  of  these 
points  have  brought  the  matter  directly  before 
the  court,  though  he  should  add  that  the  fact 
was  neither  admitted  or  proved  on  the  trial? 
Had  the  justice  been  asked  on  the  trial  whether 
he  was  related  to  the  defendant,  it  would  have 
been  his  duty  to  answer  truly,  and  he  is  equally 
bound  to  do  so  when  the  inquiry  is  made  for 
the  fir.st  time  in  the- affidavit.  The  objection 
was  not  waived  by  the  omission  to  notice  it  at 
the  trial.  In  this  respect  it  is  unlike  a  similar 
objection  to  a  juror;  here  it  affects  the  juris- 
diction, but  in  the  other  case  it  concerns  only 
the  proceedings  after  jurisdiction  has  been  ac- 
quired. The  question  of  jurisdiction  may  be 
raised  at  any  time. 

It  is  said,  on  behalf  of  the  defendant  in  er- 
ror, that  the  question  of  relationship  can  only 
be  raised  by  the  assignment  of  error  in  fact  ; 
.that  nothing  on  the  subject  having  appeared 
on  the  trial,  the  defendant  below  against  whom 
68*]  it  is  now  set  up  *ought  to  have  an  op- 
portunity of  controverting  it;  and  that  it  may 
be,  moreover,  that  the  justice  may  be  unac- 
quainted with  the  legal  principles  which  de- 
termine such  questions,  and  may  suppose  that 
a  relationship  arising  from  affinity  continues 
after  the  dissolution  of  the  marriage  which 
created  it,  whether  there  were  issue  remaining 
or  not.  There  may,  no  doubt,  be  an  assign- 
ment of  error  in  fact,  notwithstanding  the  pro- 
vision dispensing  with  an  assignment  and 
joinder  in  ordinary  cases.  2  R.  S.,  257,  sec. 
180.  But  the  court  has  not  sanctioned  that 
course  where  the  matter  appears  on  the  return; 
and  in  the  only  reported  cases  where  it  has 
been  allowed,  it  was  on  the  express  ground 
that  the  fact  alleged  for  error  (misconduct  of 
the  jury)  did  not  take  place  before  the  justice 
and  could  not,  therefore,  be  mentioned  in  the 
return.  Harvey  v.  Riekett,  15  Johns.,  87;  Will- 
iams v.  The  Albany  Mayor's  Court,  12  Wend., 
266.  Here  the  fact  is  one  which  the  justice  is 
fully  prepared  to  state,  and  he  has  stated  it  in 
explicit  terms.  And  it  is  worthy  of  remark, 
that  if  the  defendant  in  error  conceived  that  it 
was  not  properly  there,  he  might  have  had  it 
stricken  out  on  motion;  or  if  there  were  other 
facts  showing  that  the  relationship  had  ceased 
at  the  time  of  the  trial,  he  might  have  pro- 
5. 


cured  an  amendment.     The  judgment  must  be 
reversed. 
Judgment  reversed. 

Cited  in-20  Barb..  380 ;  28  Barb..  507 ;  41  Barb.,  204 : 
51  Wis.,  274 ;  8  N.  W.  Rep.,  180. 


HEIMSTREET  v.  HOWLAND. 

Partnership— Share  of  Profits  Essential — Lease 
of  Ferry. 

A  right  to  a  share  of  the  profits,  as  such,  is  essen- 
tial to  constitute  a  person  a  partner. 

Therefore,  where  one  leased  a  ferry  to  another 
for  a  year,  the  latter  to  take  charge  of  the  business, 

Eay  all  the  expenses,  and  pay  over  to  the  lessor  one 
alf  of  the  gross  receipts  for  ferriage :  held,  that  the 
lessor  was  not  a  partner  with  the  lessee  even  as  to 
third  persons. 

Citations— 18  Wend.,  175;  3  Kent,  Com..  3d  ed.,  32 ; 
6  Halst.,  184 ;  Gow,  Part.,  19,  20. 

CASE,  for  negligence  by  the  servant  of  the 
defendant,  who  was,  as  alleged,  the  pro- 
prietor of  a  ferry  across  the  Hudson  River  be- 
tween Schagticoke  and  Stillwater,  by  means  of 
which  *a  span  of  horses  belonging  to  [*69 
the  plaintiff  which  he  was  in  the  act  of  driving 
on  to  the  ferry-boat  were  drowned.  Plea,  not 
guilty.  The  cause  was  tried  at  the  Rensselaer 
Circuit,  in  March,  1842,  before  Cushman,  late 
0.  Judge. 

It  was  proved  that  the  defendant  was  the 
lessee  of  the  ferry  for  a  term  of  years  during 
which  the  loss  happened  in  October,  1841.  In 
March,  1841,  the  defendant  leased  the  ferry, 
with  the  ferry-house,  to  one  Bortle,  for  one 
year  from  that  time,  upon  the  following  terms: 
Bortel  was  to  take  charge  of  the  ferry,  defray 
all  the  expenses  and  pay  to  the  defendant  one 
half  of  the  gross  amount  of  ferriage  which  he 
might  receive  during  the  year.  This  was 
proved  by  Bortle;  and  he  had  charge  of  the 
ferry  under  this  agreement,  and  one  Meyers, 
a  person  employed  by  him,  had  the  actual 
management  of  the  boat  when  the  accident 
happened.  After  testimony  on  both  sides  on 
the  question  of  negligence  the  evidence  was 
closed,  and  the  judge  charged  the  jury  that  if 
the  agreement  for  the  leasing  of  the  ferry  to 
Bortle  was  as  the  latter  had  testified,  the  de- 
fendant and  Bortle  were  partners  as  to  third 
persons,  and  that  the  defendant  was.  therefore, 
responsible  for  the  negligent  acts  of  the  person 
employed  by  Bortle  in  the  business.  The  de- 
fendant excepted.  Verdict  for  the  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendant.  The 
amount  to  be  paid  by  Bortle  to  the  defendant 
was  in  the  nature  of  a  rent  for  the  use  of  the 
ferry.  An  agreement  to  pay  the  gross  receipts 
of  a  business  to  a  party,  irrespective  of  the 
amount  of  profits  realized,  does  not  constitute 
such  person  a  partner.  Colly.,  Part.,  sec.  5,  p. 
14  ;  Dry  v.  Bomcell.  1  Camp.,  329  ;  Nish  v. 
Small,  Id.,  331.  n.;  -Perrine  v.  Hawkinson,  6 
Halst.,  184;  Bower  v.  Anderson,  2  Leigh.,  550. 

Mr.  J.  Pierson,  for  plaintiff  referred  to 
Champion  v.  Bostwick,  18  Wend.,  175. 

By  the  Court,  McKissock,  J.  The  charge 
of  the  learned  circuit  judge  was  erroneous. 
Though  two  persons  may  be  *partners  as  [*7O 
to  the  rest  of  the  community,  where  one  re- 
ceives a  share  of  the  profits  and  yet  pays  no 
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part  of  the  expenses,  that  principle  will  not  aid 
the  plaintiff.  There  must,  to  constitue  a  part- 
nership, be  a  vested  interest  in  profits  in  the 
person  sought  to  be  charged  as  a  partner.such 
as  would  for  that  reason  alone  entitle  him  to 
an  account  in  equity  against  the  other  persons 
concerned  in  the  business.  This  is  not  so 
where  the  party  is  entitled  to  compensation  in 
proportion  to  a  certain  share  in  the  profits. 
This  distinction  rests  on  salutary  and  substan- 
tial principles,  whatever  may  have  been  some- 
times said  to  the  contrary.  Champion  v.  Bost 
wick,  18  Wend.,  175;  3  Kent.  Com.,  3d  ed.,  32; 
Perrine  v.  Hawkinson,  6  Halst.,  184  ;  Gow, 
Part.,  19,  20. 
New  trial  granted. 

Reviewed-26  Barb.,  623,  629  ;  43  Super.,  246,  249. 

Cited  in— 14  Barb.,  476 ;  24  Barb.,  361 ;  14  How.  Pr., 
263 ;  3  Bob.,  703 ;  7  Bank.  Reg..  365 ;  2  Sawy.,  291 ;  53 
N.  H.,  339 ;  16  Am.  Rep.,  266. 


THE  PEOPLE 

v. 
ALEXANDER  TOWNSEY. 

Sale  of  Liquor — License— Act  of  1845— Effect  of 
— Indictment  Not  Affected  by  Repeal. 

The  Act  of  1845  Relating  to  Excise.  Stat.  1845,  p. 
322,did  not  repeal  the  provisions  of  the  Revised  Stat- 
utes making  it  penal  and  indictable  to  sell  strong 
and  spirituous  liquors  without  a  license,  in  the 
towns  where  the  electors  had  voted  against  licenses. 

An  indictment  for  selling  liquor  without  license, 
found  while  the  Act  of  1845  was  in  force,  containing 
the  averments  essential  to  an  indictment  under  the 
Revised  Statutes,  is  good,  though  it  also  allege  that 
the  electors  of  the  town  had  voted  against  licenses, 
the  last  mentioned  averment  being  surplusage. 

Held  also,  that  the  repeal  of  the  Act  of  1845,  pend- 
ing the  prosecution  of  such  an  indictment,  did  not 
affect  the  proceeding. 

Citations-Laws  1845,  p.  322;  1847.  p.  305;  1  Hill, 
324,  331 ;  1  R.  S.,  677.  tit.  9,  ch.  20,  pt.  1.  sees.  1-4, 15- 
19,  28 ;  682.  Sec.  29 ;  4  Den.,  235. 

riERTIORARI  to  the  General  Sessions  of 
\J  Kings  Co.  Townsey  was  indicted  in  the 
court  below  for  a  misdemeanor  in  selling 
strong  and  spirituous  liquors  and  wines.  The 
first  count  in  the  indictment,  upon  which 
alone  the  conviction  was  had,  was  as  follows: 
"  that  on  the  3d  day  of  May,  1846,  a  majority 
of  the  electors  of  the  City  of  Brooklyn  in  said 
County  of  Kings,  present  and  voting,  did,  in 

Pursuance  of  an  Act  of  the  Legislature  of  the 
tate  of  New  York,  entitled  '  An  Act  Relating 
7 1*]  to  Excise  *and  to  Licensing  Retailers  of 
Intoxicating  Liquors,'  passed  May  14,  1845, 
and  of  an  Act  entitled  '  An  Act  to  Amend  an 
Act  Entitled  an  Act  Relating  to  Excise  and  to 
Licensing  Retailers  of  Intoxicating  Liquors,' 
passed  February  16,  1846,  cast  their  votes  for 
'no  license,'  whereby  it  became  and  thereupon 
was  from  thenceforward  unlawful  for  the 
Board  of  Excise  of  the  said  City  of  Brooklyn 
to  grant  to  any  person  whatever  any  license  to 
sell  intoxicating  or  spirituous  liquors  or  wines 
in  said  City  of  Brooklyn  until  said  determina- 
tion of  said  electors  shall  have  been  reversed 
in  the  manner  in  the  said  Acts  mentioned  and 
provided  for,  and  that  said  determination  of 
the  said  electors  hath  not  been  in  any  manner 
reversed,  but  remains  in  full  force.  And  the 
jurors  aforesaid,  etc.,  do  further  present,  that 
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Alexander  Townsey,  of,  etc.,  afterwards,  to 
wit:  on  the  first  day  of  July,  1846,  at,  etc., 
without  being  licensed  or  permitted  by  the 
Commissioners  of  Excise  of  the  said  City  of 
Brooklyn,  to  sell  strong  and  spirituous  liquors 
and  wines  to  be  drank  in  his  house,  did  sell  by 
retail  to  divers  citizens  of  the  State  and  to  di- 
vers persons  to  the  jurors  unknown,  strong 
and  spirituous  liquors  and  wines,  to  wit:  one 
pint  of  wine,  one  pint  of  brandy,  one  pint  of 
gin,  one  pint  of  rum,  one  pint  of  whisky,  one 
pint  of  cordial,  one  pint  of  bitters,  to  be  drank 
in  the  house,  shop,  out-house,  yard  and  gar- 
den appertaining  thereto,  of  the  said  Alexan- 
der Townsey,  and  did  suffer  such  liquors  and 
wines  sold  by  him,  under  his  direction  or  au- 
thority, to  be  drank  in  his  house,  shop,  out- 
house, yard  and  garden,  in  contempt  of  the 
people  of  the  State  of  New  York,  against  the 
form  of  the  statute  in  such  case  made  and  pro 
vided,  and  against  the  peace  of  the  people  of 
the  State  of  New  York  and  their  dignity." 
The  defendant  pleaded  not  guilty. 

The  prosecution  proved  that  at  the  election 
in  May,  1846,  a  majority  of  the  votes  of  the 
City  of  Brooklyn  were  given  for  "  no  license," 
and  then  gave  evidence  tending  to  show  that 
the  defendant  had,  after  that  time,  sold  spiritu- 
.ous  liquors  and  wine  by  the  small  measure  to 
be  drank  in  his  house.  It  appeared  that  he 
kept  a  house  of  entertainment.  The  defend- 
ant's counsel  took  sundry  objections  to  a  con- 
viction, similar  to  those  urged  *on  the  [*7f 
argument  here;  but  the  court  refused  to  inter- 
fere to  arrest  the  trial,  and  the  case  was  finally 
submitted  to  the  jury,  who  found  the  defenc 
ant  guilty.  The  defendant  took  a  bill  of  ex- 
ceptions. 

Messrs.    J.    R.    Whiting     and     Georj 
Wood,  for  defendant. 

Messrs.  A.  Campbell,  District  Atty.,  and 
J.  M.  Van  Cott,  for  the  people. 

By  the  Court,  Whittlesey,  J.  Upon  the 
argument  here,  the  defendant's  counsel  made 
the  following  points,  which  seem  to  be  proper- 
ly raised  by  his  bill  of  exceptions:  1.  That  the 
Act  Relating  to  Excise,  passed  in  1845,  Stat. 
1845,  p.  322,  as  to  those  towns  where  the  ma- 
jority of  the  votes  was  for  "  no  license,"  was 
a  repeal  by  implication  of  the  provisions  of  the 
Revised  Statutes  making  the  sale  of  liquor 
without  license  a  misdemeanor.  The  provis- 
ions of  the  Act  of  1845,  it  is  said,  are  repug- 
nant to  or  inconsistent  with  the  enactments  of 
the  former  law.  2.  That  the  indictment  is 
framed  under  the  Act  of  1845;  and  that  Act 
being  repealed  without  any  saving  clause  in 
1847,  Stat.  1847,  p.  305,  the  prosecution  must 
fall.  3.  That  the  offense  created  by  the  Act  of 
1845  is  not  indictable.  It  is  punishable,  as  is 
insisted,  only  by  suit  for  the  penalty. 

If  the  conviction  is  under  the  Act  of  1845,  it 
is  clear  that  the  offense  is  extinguished  by  the 
repeal  of  the  statute,  and  the  indictment  can- 
not be  further  prosecuted.  Indeed,  the  contrary 
of  this  in  not  contended  for  by  the  counsel  for 
the  prosecution.  The  principle  is  well  settled 
upon  authority.  Butler  v.  Palmer,  1  Hill,  324, 
331.  (And  see,  Teaton  v.  U.  8.,  5  Cr.,  281,  283; 
The  Schooner  Rachel  v.  Same,  6  Id.,  329;  U.  S. 
v.  Passmore,  4  Dall.,  372  ;  Lewis  v.  Foster,  1 
N.  H.,  61;  Palmer  v.  Conly,  4  Den.,  377,  n.  b.) 
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If  the  Act  of  1845,  as  to  the  towns  in  which 
it  is  operative  by  the  prevailing  vote  of  "no 
license,"  is  a  repeal  by  implication  of  the  Ex- 
cise Law  of  1830,  then  this  conviction  could 
73*]  only  have  *been  under  the  Act  of  1845, 
and  that  being  repealed,  as  before  mentioned, 
the  effect  is  to  annul  the  proceedings  on  this 
indictment.  An  examination  of  these  differ- 
ent laws  is,  therefore,  necessary.  Title  9  of 
chapter  20,  part  first,  of  the  Revised  Statutes, 
relates  to  excise  and  the  regulations  of  taverns 
and  groceries.  1  R.  8.,  677.  It  declares  who 
shall  be  Commissioners  of  Excise  in  the  sev- 
eral towns,  and  gives  them  discretionary  pow- 
er to  grant  licenses  to  innkeepers,  etc.,  to  sell 
strong  and  spirituous  liquor  and  wines  to  be 
drunk  in  their  houses,  and  to  grocers  to  sell 
such  liquors  and  wines  in  quantities  less  than 
five  gallons,  but  not  to  be  drank  in  their  houses 
or  about  their  premises.  Sees.  1,  4.  It  then 
gives  a  penalty  of  $25  for  selling  any  _  strong 
or  spirituous  liquors,  or  any  wines,  in  any 
quantity  less  than  five  gallons  at  a  time,  with- 
out having  a  license  therefore,  sec.  15;  and  a 
like  penalty  for  selling  any  such  liquors  or  wines 
to  be  drank  in  the  house,  etc.,  without  having 
obtained  "a  license  as  a  tavern-keeper.  Sec.  16. 
Other  penalties  are  given  in  various  sections  to 
punish  evil  conduct  in  tavern-keepers  and  gro- 
cers. The  penalties  are  to  be  sued  for  and  re- 
covered by  the  Overseers  of  the  Poor  of  the 
town,  except  where  special  provision  is  made. 
Sec.  19.  All  offenses  against  the  provisions  of 
this  title  are  made  misdemeanors  punishable 
by  fine  and  imprisonment.  Sec.  28. 

The  Act  of  1845,  enables  the  electors  of  each 
town  to  determine  by  their  votes  whether  the 
discretionary  power,  vested  by  the  Revised 
Statutes  in  the  Commissioners  of  Excise,  to 
grant  licenses  to  grocers  and  tavern-keepers, 
shall  be  exercised  in  such  town  or  not.  If  a 
majority  of  the  electors  vote  "license,"  then 
the  power  remains  with  the  Commissioners  of 
Excise,  as  before;  and  the  title  of  the  Revised 
Statutes  is  unaltered.  If  a  majority  of  the 
•electors  vote  for  "  no  license,"  the  discretion- 
ary power  which  the  Revised  Statutes  gave  to 
the  Boards  of  Excise  is  wholly  taken  away, 
and  they  are  prohibited  from  granting  any 
such  license.  Sec.  3.  If  the  Act  had  stopped 
here,  the  consequence  would  have  been  that 
so  much  of  title  9  as  gives  power  to,  or  au- 
thorizes the  Boards  of  Excise  to  grant  licenses 
would  have  been  repealed  or  suspended  quoad 
such  town.  The  Boards  of  Excise  could  not 
have  granted  any  license,  and  all  the  provis- 
74*]  ions  *for  the  regulation  of  grocers  and 
tavern  keepers  after  being  licensed  would  have 
been  simply  inapplicable  and  useless.  There 
could  have  been  no  licensed  grocers  or  tavern- 
keepers  to  which  they  could  apply.  The  pro- 
visions of  title  9,  prohibiting  the  sale  of  liq- 
uors, and  all  the  consequences  of  violating 
those  provisions,  would  have  remained  vital 
and  unaffected,  in  full  force  and  operation,  and 
the  consequence  would  have  been  that  every- 
one who  sold  liquors  in  such  town  in  quanti- 
ties less  than  five  gallons  at  one  time  would 
have  been  liable  to  a  penalty  of  $25  under  the 
15th  section,  and  to  an  indictment  as  for  a 
misdemeanor  under  the  28th  section  of  that  ti- 
tle. The  sellingliquor  to  be  drank  in  the  house, 
etc.,  would  have  been  a  useless  qualification 
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of  the  offense,  or  one  which  it  would  have 
been  unneccessary  to  take  notice  of,  as  the  sim- 
ple act  of  selling  would  of  itself  constitute  the 
offense.  It  seems  to  me  that  this  is  precisely, 
or  nearly,  the  result  at  which  the  Legislature 
intended  to  arrive  by  the  passage  of  the  Act; 
and,  fearing  that  they  had  not  indicated  such 
intention  with  sufficient  clearness,  they  insert- 
ed the  5th  section  of  the  Act  of  1845,  to  make 
such  intention  more  apparent.  By  that  section 
they  declare  that  when  the  electors  shall  have 
thus  determined  that  no  license  shall  be  grant- 
ed, whoever  shall  sell  by  retail  any  intoxicat- 
ing or  spirituous  liquors  or  wines  shall  be  lia- 
ble to  all  the  penalties  imposed  by  the  title  of 
the  Revised  Statutes  to  which  I  have  referred, 
for  selling  spirituous  liquors  or  wines  without 
a  license.  It  seems  thus,  in  effect,  to  say  that 
though  the  said  title  is  repealed  or  suspended 
as  to  the  power  to  license,  it  is  not  to  be  con- 
sidered repealed  or  suspended  as  to  the  prohir 
bition  to  sell  without  a  license,  but  leaves  that 
the  same  offense,  and  punishable  in  the  same 
manner  as  before.  The  section  uses  the  phrase 
selling  by  retail,  instead  of  selling  in  quanti- 
ties less  than  five  gallons  as  used  in  the  Revised 
Statutes,  and  it  uses  intoxicating  or  spirituous 
liquors,  instead  of  strong  or  spirituous  liquors. 

This  statute  can  hardly  be  said  to  create  a 
new  offense.  Selling  by  retail  is  quite  indefi- 
nite, but  it  is  generally  understood  to  mean  sell- 
ing in  quantities  less  than  five  gallons,  as  the 
old  *law  defined  it.  It  may  be  that  the  [*75 
prohibition  of  the  sale  of  intoxicating  liquors 
may  extend  to  cider  and  other  drinks  express- 
ly excepted  by  the  former  Excise  Law,  1  R. 
S.,  682,  sec.  29,  and  so  far  create  a  new  offense; 
but  as  to  the  sale  of  liquors  denominated  spir- 
ituous, the  Revised  Statutes,  with  their  pro- 
hibitions, their  penalties  and  their  punishments 
were  intended  by  this  Act  to  be  kept  in  force. 
In  regard  to  the  sale  of  spirituous  liquors,  the 
Act  of  1845  operates  as  a  sort  of  sliding  scale 
upon  the  old  Excise  Law,  in  one  contingency 
leaving  more  and  in  another  less  of  the  old  law 
operative;  but  the  law  that  is  operative,  wheth- 
er more  or  less,  is  that  of  1830.  If  this  con- 
struction of  the  Act  of  1845  is  correct,  it  dis- 
poses of  the  questions  discussed  by  the  coun- 
sel for  the  defendant.  The  offense,  the  indict- 
ment and  the  mode  of  punishment  must  be 
those  prescribed  by  the  Revised  Statutes;  and 
no  offense  would  be  annihilated  by  the  repeal 
of  the  Act  of  1845,  unless  for  selling  cider  and 
other  similar  liquors  not  included  in  the  pro- 
hibitions of  the  Revised  Statutes,  which  is  not 
the  offense  now  under  consideration. 

If,  however,  I  am  wrong  in  this  construc- 
tion, and  the  Act  of  1845  is  deemed  to  create  a 
new  offense  of  selling  by  retail  intoxicating  or 
spirituous  liquors  or  wines,  it  does  not  seem  to 
me  that  it  is  so  inconsistent  with  the  provisions 
of  title  9  in  regard  to  the  offenses  created  by 
that  title  as  to  operate  entirely  to  repeal  it. 
The  chief  purpose  of  the  Act  of  1845  was  to 
enable  the  towns  to  determine  for  themselves 
whether  licenses  to  sell  ardent  spirits  in  such 
towns  should  continue  to  be  granted.  If  li- 
censes were  not  allowed,  it  was  evidently  the 
intention  of  the  Legislature  to  punish  the  sale 
without  license.  The  old  law  did  that  by  mak- 
ing certain  acts  of  sale  offenses.  If  the  new  law 
created  a  new  offense  of  a  similar  character, 
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it  is  not  so  inconsistent  with  the  former  en- 
actment as  to  amount  to  a  repeal  of  it,  and 
where  there  is  not  a  clear  intention  to  substi 
tute  one  Act  for  another  both  must  be  main- 
tained. 

The  count  upon  which  the  defendant  is  con 
victed  contains  a  statement  in  regard  to  the  li 
cense  election  in  the  City  of  Brooklyn;  and  it 
charges  the  defendant  with  selling  by  retail  (a 
word  used  only  in  the  Act  of  1845)  strong  and 
76*]  spirituous  liquors  *and  wines,  the  latter 
being  the  words  in  the  Revised  Statutes.  The 
count  does  not  conform  itself  to  the  language 
of  either  Act,  but  it  contains  all  the  facts  nec- 
essary to  be  averred  in  a  count  under  the  Re- 
vised Statutes  and  something  more.  The  addi- 
tional matters  may  be  disregarded,  as  surplus- 
age. This  was  so  held  in  Hodgman  v.  People, 
4  Den.,  235.  The  count  being  thus  shown  to 
be  good  under  provisions  on  this  subject  in  the 
Revised  Statutes,  and  those  provisions  not  hav 
ing  been  superseded  by  the  Act  of  1845,  the 
repeal  of  that  Act  has  no  influence  upon  the 
case.  It  is  unnecessary  to  inquire  whether  an 
indictment  could  be  sustained  under  the  Act 
of  1845.  That  question  was  passed  upon  in 
Hodgman  v.  People,  but  it  was  not  necessary  to 
the  decision  of  the  case.  Owing  to  its  having 
received  but  a  slight  consideration  it  has  been 
again  raised  in  this  case,  but,  as  before  re- 
marked, it  is  not  necessary  to  consider  it.  The 
application  for  a  new  trial  must  be  denied. 

New  trial  denied. 

Reviewed— 4  E.  D.  S.,  266. 

Cited  in— 15  N.  Y.,  152 :  4  Hun,  523 ;  12  Barb.,  26. 


THE  PEOPLE  v.  ALLEN. 

Embezzlement  —  Indictment  under  Statute  —  Suf- 
ficiency of  —  Necensary  Averments  —  Constable 
Employed  to  Make  Collections,  Not  a  Servant 
within  the  Statute. 

An  indictment  upon  a  statute  must  state  all  the 
facts  and  circumstances  which  constitute  the  statute 
offense,  so  as  to  bring  the  accused  perfectly  within 
the  provisions  of  the  statute. 

Therefore,  an  indictment  for  embezzlement  under 
the  statute  concerning-  that  offense,  2  R.  S.,  678,  sec. 
59,  must  aver  that  the  defendant  was  a  clerk  or  serv- 
ant of  some  person  (or  an  officer  or  agent  of  a  cor- 
poration), and  that  the  property  he  is  charged  with 
embezzling  came  to  his  possession  or  under  his  care 
by  virtue  of  such  employment. 

A  count,  charging  that  the  defendant  received  the 
property  as  the  agent  of  an  individual,  is  bad. 

So,  also,  it  is  bad,  if  it  state  that  the  defendant  re- 
ceived the  property  as  the  agent  of  an  individual 
named,  though  the  count  afterwards  proceed  to 
aver  that  it  came  to  the  defendant's  possession  and 
under  his  care  as  such  servant  as  aforesaid,  and  that 
while  he  was  such  servant,  he  converted  it.  The  con- 
struction being  that  such  servant  meant  such  a  serv- 
ant as  an  agent  may  be. 

Where  a  constable  was  employed  to  collect  certain 
77*]  demands  without  suit,  if  the*debtors  would  pay 
and  by  procuring  and  serving  process  before  a  jus- 
tice of  the  peace,  if  they  would  not  :  held,  that  he 
was  not  a  servant  of  the  creditor  within  the  mean- 
V?K  °I  the  8tatute  concerning  embezzlement.  Per 
Beardsley,  Ch.  J. 

Cltations-2  R.  8.,  678,  sec.  59  ;  Paley,  Ag.,  by  Dun- 
lap,  p.  1  and  n.;  1  Chit  Cr.  L.,  281-283.  ed.  1841  ;  Archb. 
Cr.  PL,  50,  275,  ed.  1846  ;  3  Chit.  Cr.  L.,  962,  967  ;  3 
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nERTIORARI  to  the  Schenectady  General 
V  Sessions.  The  defendant  was  indicted  and 
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convicted  in  the  General  Sessions  for  the  of- 
fense of  embezzlement.  The  count  upon  which 
the  conviction  was  had  (the  others  being  aban- 
doned), alleges  that  the  defendant  on,  etc.,  as 
the  agent  of  William  H.  Snyder,  had  collected 
and  received  certain  money  for  him,  the  said 
Snyder,  to  wit:  etc. ;  that  said  defendant  after 
having  received  said  money,  and  which  came 
to  his  possession  and  under  his  care  by  virtue 
of  his  employment  as  such  servant  of  said  Sny- 
der, and  while  he  was  such  servant  of  said 
Snyder,  did  feloniously  embezzle,  convert  to 
his  own  use,  take  and  make  way  with  the  said 
money,  without  the  assent  of  said  Snyder,  the 
master  and  employer  of  the  said  defendant, 
against  the  statute,  etc. 

It  was  proved  on  the  trial  that  the  defendant, 
who  was  a  constable,  was  employed  by  Snyde 
to  collect  several  small  accounts  against  differ 
ent  individuals.  He  was  authorized  by  Snyder 
to  take  out  summonses  before  a  justice  of  the 
peace,  who  was  named,  and  go  with  them  tc 
the  debtors  and  ask  for  payment.  If  the  dc 
mand  in  any  case  was  paid,  the  process  wa 
not  to  be  served;  if  payment  was  not  made,  it 
was  to  be  served,  and  then  the  defendant  wai 
to  appear  in  the  suit  on  behalf  of  Snyder,  anc 
obtain  judgment.  One  of  the  accounts  wa 
against  Daniel  Darrow;  and  evidence  was  gn 
en  to  show  that  the  defendant  went  to  Darrov 
having  first  procured  a  summons  agaftist  hir 
and  that  without  any  service  of  the  process, 
Darrow  paid  the  demand  ($3)  and  also  fifty 
cents  which  the  defendant  exacted  as  costs, 
for  which  the  defendant  gave  a  receipt  signed 
with  his  own  name.  The  defendant  afterwards 
returned  the  summons  as  personally  served, 
appeared  for  Snyder  at  the  return  "day,  anc 
swore,  as  a  witness,  to  an  admission  by  Dai 
row  of  the  indebtedness;  upon  which  jud 
ment  was  rendered  in  favor  of  Snyder  agains 
Darrow,  and  an  execution  was  afterwards 
sued  to  another  constable.  The  defendant 
*gave  some  evidence  not  materially  af-  [*71 
fecting  the  case  made  by  the  prosecution.  The 
defendant  insisted  that  the  indictment  was  bad, 
and  also  that  no  offense  had  been  proved.  The 
court  overruled  the  objection  to  the  indict 
ment,  and  instructed  the  jury  that  the  defend- 
ant was  the  clerk  or  servant  of  Snyder  for  the 
collection  of  the  money  due  him  from  Darrow, 
within  the  meaning  of  the  Revised  Statutes: 
specting  embezzlement,  2  R.  S.,  678,  sec.  { 
and  that  the  evidence  was  sufficient  to  sustaii 
the  count  upon  which  the  conviction 
sought,  leaving  it,  however,  to  them  to  saj 
whether  on  the  whole  he  was  guilty  or  not 
The  defendant  excepted  to  the  charge.  Tl 
jury  found  him  guilty. 

Mr.  R.  F.  Potter,  for  defendant.  1.  The 
count  on  which  the  conviction  was  had  doe 
not  charge  the  defendant  with  any  offense.  Ar 
agent  is  not  within  the  provisions  of  the  stat 
ute.  2.  The  defendant  did  not,  upon  the  evi- 
dence, sustain  such  a  relation  to  Snyder,  as  to 
make  the  act  of  appropriating  the  money  of 
the  latter  to  his  own  use  an  act  of  embezzle- 
ment. An  officer,  such  as  a  sheriff  or  constable, 
an  attorney  at  law  or  a  collecting  agent,  is  not 
a  servant  of  the  party  whose  business  he  trans- 
acts; the  money  received  under  such  agencies 
is  not  the  specific  money  of  the  employer,  but 
the  agent  upon  receiving  it  becomes  the  debtor 
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of  the  one  entitled  to  it.  2  Russ.  Or.,  124.  et 
seq.;  Id.,  1062,  1066;  4  Taunt.,  258,  284;  3  Ch. 
Cr.  L.,  918,936. 

Mr.  P.  Potter,  District  Atty.,  for  the  peo- 
ple. The  indictment,  taking  the  whole  count 
together,  is  sufficient.  The  word  "agent"  used 
in  the  early  part  of  the  count  is  explained  by 
what  follows,  in  which  it  is  shown  that  a  serv- 
ant is  meant. 

Under  the  circumstances,  the  defendant  was 
a  servant  of  Snyder,  and  the  money  when  re- 
ceived was  that  of  the  employer.  He  did  not 
receive  it  as  a  constable,  but  under  an  unofficial 
employment,  which  in  its  effect  created  the 
legal  relation  of  master  and  servant.  People  v. 
79*]  Sherman,  *10  Wend.,  298;  People  v.  Hen- 
nessey, 15  Id.,  147;  People  v.  Dalton,  Id.,  581. 

By  the  Court,  Beardsley,  Ch.  J.  As  the 
defendant  was  found  guilty  on  the  first  count 
of  the  indictment  only,  the  others  having  been 
abandoned  by  the  public  prosecutor,  that  count 
alone  is  now  in  question.  It  is  not  pretended 
on  behalf  of  the  people  that  the  first  count 
charges  any  offense  at  common  law,  but  it  is 
said  to.be  sustainable  on  the  statute  as  to  em- 
bezzlement. 2  R.  S.,678.  sec.  59.  The  first 
clause  of  this  section  of  the  statute,  and  which 
alone  can  be  supposed  to  have  any  bearing  on 
the  case  in  hand  is,  in  terms,  limited  to  clerks 
and  servants,  and  has  no  application  to  any 
other  class  or  description  of  persons.  But  the 
first  count  of  this  indictment  charges  that  the 
defendant  as  the  agent  of  Snyder,  collected 
and  received  the  money  alleged  to  have  been 
embezzled,  and  not  that  it  was  collected  and 
received  as  his  clerk  or  servant.  Nor  is  the 
averment  that  the  money  was  received  as  agent 
at  all  changed  or  qualified  by  the  subse- 
quent allegation  that  it  came  to  the  possession 
of  the  defendant  "  by  virtue  of  his  said  em- 
ployment as  such  servant  of  the  said  " — "Sny- 
der, and  while  he  was  such  servant  as  afore- 
said." This  only  amounts  to  an  allegation  that 
the  money  was  received  by  the  defendant  as 
such  servant,  as  an  agent  is  or  may  be,  and  not 
that  he  in  fact  received  it  as  the  servant  of 
Snyder. 

The  term  agent  is  nomen  generalis&imum, 
and  although  it  includes  clerks  and  servants, 
who  are  properly  agents  of  their  employers  and 
masters,  it  is  by  means  restricted  to  such  per- 
sons. Paley,  Ag.,  by  Dunlap,  p.  1  and  n. 

An  indictment  upon  a  statute  must  state  all 
such  facts  and  circumstances  as  constitute  the 
statute  offense,  so  as  to  bring  the  party  indicted 
precisely  within  the  provisions  of  the  statute. 
1  Chit.  Cr.  L..  281,  282,  283,  ed.  1841;  Archb. 
Cr.  PI.,  50,  ed.  1846.  If  the  statute  is  confined 
to  certain  classes  of  persons,  or  to  acts  done  at 
some  particular  time  or  place,  the  indictment 
must  show  that  the  party  indicted, and  the  time 
and  place  when  the  alleged  criminal  acts  were 
8O*]  perpetrated,  *were  such  as  to  bring  the 
supposed  offense  directly  within  the  statute. 
In  conformity  with  these  principles  it  will  be 
seen  that  the  precedents  of  indictments  on  the 
English  statutes  as  to  embezzlement.and  which 
like  the  clause  of  the  Revised  Statutes  referred 
to,  apply  in  terms  to  clerks  and  servants  only, 
uniformly  allege  in  direct  terms,  that  the  per- 
son indicted  was  such  clerk  or  servant.  3  Chit. 
Cr.  L.,962;  3  Maule&  S.,  539;  Archb.  Cr.  PI., 
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275.  These  are  precedents  for  indictments  on 
39  Geo.  III.,  ch.  85,  and  7  and  8  Geo.  IV.,  ch. 
29.  But  indictments  on  52  Geo.  III.,  ch.  63, 
which  makes  certain  acts  of  brokers,  agents- 
and  others,  criminal  offenses,  also  allege  that 
the  party  indicted  was  a  broker,  agent  or  other 
particular  person,  as  the  case  might  be.  3  Chit. 
Cr.  L.,  967.  These  precedents  are  in  conform- 
ity with  the  settled  rule  of  law  on  this  subject! 
the  court  below,  therefore,  erred  in  holding 
that  the  first  count  charged  an  offense  within 
the  section  of  the  Revised  Statutes  to  which 
reference  has  been  made.  On  this  ground  alone 
a  new  trial  would  be  proper,  although  I  enter- 
tain no  doubt  that  the  defendant,  upon  the  evi- 
dence in  the  case,  was  neither  a  servant  nor 
clerk  of  Snyder,  within  the  true  meaning  of 
this  section  of  the  statute;  and,  therefore,  had 
the  indictment  been  such  as  the  law  requires, 
the  defendant  could  not  have  been  convicted 
of  embezzlement.  Whether  either  of  the  other 
counts  in  this  indictment  can  be  sustained,  I 
shall  not  undertake  to  determine.  The  conduct 
of  the  defendant,  if  the  witnesses  are  to  be 
credited,  and  nothing  appears  in  the  case  as 
presented  to  render  their  statement  at  all  ques- 
tionable, was  grossly  fraudulent,  and  in  some 
respects  of  the  most  aggravated  criminality. 
But  whether  this  indictment  is  adapted  to  any 
offense  which  can  be  proved,  may  be  deter- 
mined on  another  trial. 
New  trial  ordered. 

Cited  in— 32  N.  Y..  180 ;  25  N.  Y.,  403 ;  53  N.  Y.,  513  r 
64  N.  Y..  497 :  83  N.  Y.,  463 ;  38  Am.  Rep.,  463 ;  6  Hun, 
503 :  8  Hun,  304;  20  Barb.,  207 ;  11  How.  Pr.,  330 ;  24 
How.  Pr.,  343 ;  15  Abb.  Pr.,  132, 133,  242 ;  1  Park.,  209  ; 
2  Park.,  352;  5  Park.,  101;  6  Park.,  365;  81  111.,  600; 
34  N.  J.  L.,  413. 
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Hearing  before  Referee — Admission  of  Evidence. 

Where  evidence  objected  to  on  the  trial,  is  held  to 
be  competent  and  is  received,  it  cannot  properly  be 
rejected  as  incompetent  when  the  issue  comes  to 
decided. 

Therefore,  where  referees  received  in  evidence 
the  account  .books  of  the  defendant,  against  an  ob- 
jection of  the  plaintiff  that  sufficient  proof  concern- 
ing them  had  not  been  made,  and  subsequently  re- 
ported against  the  defendant,  stating  that  they  had 
not  allowed  the  books  as  evidence ;  held,  that  the 
report  must  be  set  aside  whether  the  books  were 
be  competent  or  not- 

MOTION  to  set  aside  report  of  a  referee. 
The  action  was  assumpsit  on  an  account 
for  goods,  merchandise,  lumber,  etc.  The  de- 
fendant, with  his  plea,  gave  the  usual  notice 
of  set-off.  On  the  trial,  the  defendant,  to  prove 
his  account,  introduced  his  books,  and  gave 
preliminary  proof  under  which  he  claimed  that 
they  were  entitled  to  be  received  in  evidence. 
To  this  the  plaintiff's  counsel  objected,  but 
after  argument  the  referee  decided  that  the 
books  were  sufficiently  proved,  and  received 
them  in  evidence.  After  the  proofs  were  closed, 
the  referee  took  time  to  deliberate,  and  subse- 
quently reported  in  favor  of  the  plaintiff,  and 
stated  in  his  report  that  in  making  up  his  judg- 
ment, "the  books  of  the  defendant  were  not 
allowed  as  evidence." 

Mr.  W.  J.  Bacon,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Per  Curiam.  The  counsel  for  the  defend- 
ant alleges  various  errors  in  the  report  of  the 
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referee, which  is  sought  to  be  set  aside.  Among 
other  things,  it  appears  that  on  the  trial  of  the 
cause,  the  referee  decided  that  the  proof  made 
by  the  defendant  was  sufficient  to  authorize 
his  books  to  be  received  in  evidence,  and  they 
were  received  accordingly.  It  is  very  likely 
that  in  this  he  may  have  erred,  but  they  were 
received,  and  thereupon  the  defendant  gave 
no  further  proof  of  his  account.  The  effect  of 
this  decision  was,  of  course,  to  lull  him  into 
82*]  security.  Non  *constat  that  if  the  decis- 
ion had  been  against  him,  he  might  not  hare 
introduced  other  and  more  conclusive  evidence. 
After  the  trial  is  ended,  and  the  parties  are 
gone,  the  referee  reviews  his  decision, and  comes 
to  an  opposite  conclusion,  and  decides  to  ex- 
clude the  books  as  testimony.  This  will  not 
answer.  The  rights  of  parties  may  be  serious- 
ly compromitted  by  such  a  practice,  and  it 
might  lead  to  serious  abuse  if  a  judicial  tribu- 
nal, on  the  trial  of  the  cause,  should  receive 
testimony  which  in  a  subsequent  stage  of  the 
case  determined  it  to  disregard.  The  report  of 
the  referee  must  be  set  aside.  (See,  Heely  v. 
Barnes,  4  Den.,  73.) 
Motion  granted. 


NELLIS  c.  TUCKER. 

Where  a  plaintiff,  in  a  justice's  court,  is  about  to 
be  nonsuited,  the  defendant  cannot  prevent  the  re- 
view of  the  judgment  on  certiorari,  by  waiving  his 
right  to  costs  and  asking  to  have  the  judgment  en- 
tered without  costs. 

Citations— 2  Johns.,  8 ;  14  Johns.,  444 ;  11  Johns., 
52 ;  2  R.  S.,  246,  sec.  119. 

TERROR  to  the  Oneida  C.  P.  .  Tucker  sued 
J-J  Nellis  before  a  justice,  and  the  only  wit- 
ness which  he  offered  to  prove  the  case  on  his 
part  being  rejected  on  the  ground  of  interest, 
the  justice  decided  that  he  should  be  nonsuited. 
The  defendant  said  he  did  not  wish  to  have 
costs  awarded  in  his  favor,  but  the  plaintiff  in- 
sisted that  the  judgment  should  be  with  costs, 
in  order  that  he  might  have  the  question  re- 
viewed, and  so  the  justice  decided.  Judgment 
was  accordingly  rendered  against  the  plaintiff 
for  costs.  On  certiorari  it  was  reversed  by  the 
C.  P.,  and  the  plaintiff  brought  error. 

Mr.  W.  O.  Merrill,  for  plaintiff  in  error. 

Messrs.  Flandrau  and  Morehouse,  for 
defendant  in  error. 

83*]  *By  the  Court,  McKissock.  J.  The 
plaintiff  in  error  insists  that  the  defendant 
should  be  treated  as  he  would  have  been  if 
the  judgment  had  been  without  costs — as  it 
was  his  own  fault  that  it  was  rendered  against 
him  in  its  present  shape — and  therefore," that, 
the  Court  of  C.  P.  should  not  have  reversed 
the  judgment.  To  establish  that  position  he 
cites  Monnett  v.  Welter,  2  Johns.,  8,  and  Potter 
v.  Smith,  14  Id.,  444.  In  the  first  of  those  cases 
the  judgment  in  the  court  below  was  without 
costs,  and  the  court  remarked,  that  though  the 
plaintiff  had  been  improperly  nonsuited,  still 
they  could  not  restore  him  to  his  rights.  They 
said  it  was  a  mere  strife  for  costs  here,  and 
that  the  judgment  was  imperfect,  neither  ca- 
pable of  reversal  or  affirmance  and,  therefore, 
they  would  not  interfere.  But  afterwards  this 
court,  in  Lovett  v.  Evertson,  11  Johns.,  52, 
which  was  in  all  respects  like  Monnell  v.  Weller, 
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except  that  it  came  originally  from  the  Court 
of  C.  P.,  reversed  the  judgment,  giving  as  a 
reason  that  the  plaintiff  was  "aggrieved  by  be- 
ing defeated  of  his  right  of  action  in  that  suit 
and  of  his  costs  in  prosecuting  the  same."  In 
the  case  of  Potter  v.  Smith,  above  mentioned, 
the  defendant  in  error  plead  to  the  assignment 
of  errors  an  accord  and  satisfaction  of  the 
judgment,  and  it  was  held  good,  as  there  could 
be  no  inducement  but  the  costs  to  prosecute 
the  writ  of  error.  On  the  contrary,  there  was 
here  in  the  court  below  a  regular  and  valid 
judgment  in  full  force,  capable  of  being  re- 
versed or  affirmed,  and  just  such  an  one  as  by 
law  is  required  to  be  given  where  the  plaintiff 
is  nonsuited.  2  R.  S.,  246,  sec.  119. 

It  then  comes  to  this:  is  a  plaintiff,  improp- 
erly ejected  from  court  and  deprived  of  a  re- 
covery in  the  suit,  without  redress,  provided 
the  defendant  for  the  very  purpose  of  render- 
ing him  remediless  remit  in  the  judgment  the 
costs  which  he  is  entitled  to  recover  against  the 
plaintiff  for  being  nonsuited?  I  think  the  sim- 
ple statement  of  the  proposition  suggests  the 
answer.  The  judgment  of  the  Court  of  C.  P. 
must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 24  Hun.  408. 


*JOY  v.  HOPKINS.  [< 

Witnesses — Matters  of  Opinion — Breach  of  War 
ranty. 

The  rule  that  a  witness  cannot,  in  general,  speak 
to  matters  of  opinion,  does  not  apply  where  the 
value  of  property  is  in  question. 

And  in  an  action  for  a  breach  of  warranty,  a  wit- 
ness may  be  asked  what  the  article  would  have  been 
worth  if  it  had  been  of  the  quality  which  it  was  war- 
ranted to  be. 

Citations-2  Hill,  288 :  4  Hill.  625 ;  23  Wend.,  433 ;  17 
Wend.,  136  ;  4  Cow.,  355. 

TERROR  to  the  Oneida  C.  P.,  to  review  _ 
Jul  judgment  of  that  court  affirming  a  judg- 
ment rendered  by  a  justice  of  the  peace.  The 
action  in  the  justice's  court  was  for  the  breach 
of  a  warranty  in  the  sale  of  a  cow  ;  that  the 
animal  was  good  and  young.  After  evidence 
as  to  the  warranty  and  the  breach, the  plaintiff's 
counsel  inquired  of  a  witness  who  had  seen  the 
cow,  what  she  would  have  been  worth  if  good 
and  young,  and  also  what  she  would  have  been 
worth  provided  she  gave  four  quarts  of  milk  a 
day.  The  questions  were  severally  objected 
to  on  the  ground  that  they  called  for  matters 
of  opinion,  and  in  both  instances  the  objec- 
tions were  overruled,  and  the  witness  gave  ma- 
terial testimony  on  these  points.  The  defend- 
ant having  had  judgment  against  him  in  both 
the  courts  below,  brought  error  here. 

Mr.  E.  J.  Richardson,  for  plaintiff  in  er- 
ror. 

Mr.W.  O.  Merrill,  for  defendant  in  error. 

By  the  Court,  McKissock,  J.  There  was 
no  error  in  allowing  the  witness  to  state  what 
the  cow  would  have  been  worth  if  "good  and 
young."  The  difference  between  the  present 
value  and  what  it  would  have  been  it  as  repre- 
sented is  the  true  measure  of  damages.  Voor- 
hees  v.  Earl,  2  Hill,  288;  Gary  v.  Gruman,  4 
Id.,  625.  The  rule  that  a  witness  must  state 
facts  and  not  opinions,  does  not  apply  to  cases 
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like  the  present.  How  else  than  by  the  opin- 
ion of  witnesses  could  the  difference  between 
an  article  delivered  and  the  sample  by  which 
85*]  *it  was  sold  be  determined?  The  value 
of  personal  property  is  constantly  established 
by  the  opinion  of  witnesses;  and  so  of  facts  in 
relation  to"  many  other  matters.  Lincoln  v. 
Saratoga  R.  R.,  23  Wend.,  433;  Norman  v. 
Wells,  17  Id.,  136;  McKee  v.  Nelson,  4  Cow., 
355.  So,  also,  it  was  correct  to  allow  the  ques- 
tion put  to  the  witness  as  to  what  the  animal 
would  be  worth  if  it  gave  but  four  quarts  of 
milk  per  day.  The  question  was,  what  that  cow 
which  the  witness  had  seen  and  knew  was 
worth,  giving  four  quarts  ;  and  not  what  an 
imaginary  animal  giving  that  quantity  would 
be  worth. 
Judgment  affirmed. 

Cited  in-9  N.  Y.,  187,  388 :  29  N.  Y.,  37 :  a5  N.  Y.,  92 ; 
22  Barb.,  136.  655 ;  29  Barb.,  20 ;  55  Barb.,  588 ;  10  How. 
Pr..  379 :  31  How.  Pr.,  376  ;  33  How.  Pr.,  310 ;  33  Ind., 
105  ;  35  Ind.,  58 ;  43  Mo.,  66 ;  64  Mo.,  153. 


GlLLETT,  Receiver,  etc., 
AVERILL  &  SEYMOUR. 

Negotiable  Paper — Notes  Payable  at  a  Bank — 
Demand — Usury — Other  Paper  of  Less  Value 
for  Discount — Error  in  Charge. 

Where  a  note  held  by  a  bank  is  payable  at  the 
bank,  no  formal  demand  of  the  maker  is  necessary 
in  order  to  charge  the  indorser.  It  is  sufficient  if 
the  maker  have  no  funds  there  at  its  maturity  with 
which  to  pay  it.  Per  Whittlesey,  J. 

A  party  obtaining  a  discount  or  loan  may  receive 
other  pape^of  the  lender  payable  on  time,of  less  act- 
ual value  than  the  sum  secured  to  be  paid  to  the  lend- 
er, provided  it  is  given  at  the  bonafide  request  of  the 
lender  and  for  his  accomodation,  and  there  is  no  in- 
tention to  take  usury.  Semble.  Per  Whittlesey,  J. 

But  it  is  not  enough  to  repel  the  imputation  of 
usury  that  the  proposal  to  receive  such  paper 
comes  from  the  borrower  instead  of  the  lender  ; 
and  where,  in  such  a  case,  the  jury  were  instructed 
that  if  the  borrower  took  the  paper  at  his  own  re- 
quest, and  it  was  not  forced  upon  him,  the  trans- 
action was  free  from  usury,  held  that  the  charge 
was  erroneous. 

Citations-2  Pet.,  543  ;  6  Mass..  524 ;  2  Hall,  112  ;  10 
Paige,  109 ;  1  Denio,  133 ;  7  Paige,  557 ;  25  Wend.,  643. 

A  SSUMPSIT  on  a  promissory  note  against 
1A-  the  indorsers,  tried  at  the  St.  Lawrence 
Circuit,  before  Willard,  C.  Judge.  The  plaint- 
iff had  been  appointed  the  receiver  of  the  St. 
Lawrence  Bank,  an  association  organized  un- 
der the  general  Banking  Law,  pursuant  to  pro- 
ceedings against  that  institution  as  an  insolv- 
ent corporation;  and  an  assignment  to  him  of 
its  effects  had  been  made.  A  promissory  note 
made  by  Sylvester  Gilbert,  payable  to  the  or- 
der of  and  indorsed  by  the  defendants,  for  the 
86*]  sum  of  *$1, 107.10,  three  months  from 
date,  at  the  St.  Lawrence  Bank,  and  dated 


NOTE.— Usury—  Compensation  (Mowed  for  differ- 
ence in  exchange.  See  above  case  of  Gillett  v.  Aver- 
Ill,  post,  p.  89 ;  Merritt  v.  Benton,  10  Wend.,  116,  note. 

See,  generally,  on  the  subject  of  usury,  Sizer  v. 
Miller,  1  Hill,  227.  classified  list  of  notes  cited  •  Barber 
v.  Ketchum,  7  Hill,  444,  note;  Seymour  v.  Strong. 4 
Hill,  255,  notes  cited. 

Negotiable  paper — Presentment  when  payable  at  a 
bank.  In  support  of  the  doctrine  of  Gillett  v.  Aver- 
ill,  see  1  Daniels Neg.  lust.,  sec.  656 ;  Chicopee  Bank 
v.  Philadelphia  Bank,  8  Wall.,  641 :  Nichols  v.  Gold- 
smith, 7  Wend.,  160;  Folger  v.  Chase,  18  Pick.,  63; 
People's  Bank  v.  Brooks,31  Md.,  7 ;  Merchants'  Bank 
v.  Elderkin,  25  N.  Y.,  178;  Gilbert  v.  Dennis,  3  Met., 
495. 
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December  29,  1840,  was  proved  and  given  in 
evidence.  To  prove  a  presentment  and  notice 
of  non-payment,  the  plaintiff  examined  W  H. 
Hoard,  who  testified  that  he  was  the  teller  of 
the  bank  when  the  note  fell  due;  and  that  on 
that  day  he  drew  the  note  from  the  package 
where  it  was  kept,  and,  knowing  that  the 
maker  had  no  funds  to  pay  the  note  in  the 
bank,  he  gave  notice  of  non  payment  to  the  in- 
dorsers without  any  formal  demand  of  pay- 
ment or  any  actual  examination  of  the  maker's 
account. 

The  defendants  moved  for  a  nonsuit,  insist- 
ing that  there  had  not  been  a  sufficient  pre- 
sentment of  the  note  for  payment.  The  judge, 
however,  held  the  demand  sufficient,  and  de- 
nied the  motion. 

Gilbert,  the  maker,  was  then  examined  as  a 
witness  by  the  defendants,  and  testified  that 
the  note  in  question  was  the  last  of  a  series  of 
four  notes,  the  first  having  been  given  by  the 
same  makers  and  indorsers  for  the  sum  of 
$1,000,  April  30,  1839,  payable  seventy -five 
days  from  date,  and  the  others  being  succes- 
sive renewals  of  the  first,  nothing  being  added 
to  the  original  debt  except  interest  and  fees  of 
protest.  On  the  discount  of  the  first  of  said 
notes  the  witness  said  he  received  the  certifi- 
cate of  deposit,  which  was  presented  by  the 
defendants'  counsel.  It  was  signed  by  the 
president  and  cashier,  was  dated  April  30, 1839, 
and  by  it  it  was  certified  that  the  witness  had 
deposited  in  the  St.  Lawrence  Bank  $1,000, 
which  the  bank  promised  to  repay  to  the  wit- 
ness or  order  at  their  office,  three  months  from 
the  date  thereof,  and  on  the  surrender  of  the 
certificate,  with  interest  at  the  rate  of  5  per 
cent,  per  annum.  The  witness  said  he  paid 
the  discount  on  the  note  at  the  time  it  was  dis- 
counted at  the  rate  of  7  per  cent. ;  that  he  ap- 
plied to  the  cashier  to  have  such  a  note  discount- 
ed, who  said  he  would  do  it  if  the  witness 
would  take  a  certificate  of  deposit;  that  the 
witness  then  obtained  the  defendants'  indorse- 
ment to  the  said  first  note,  and  returned  and 
left  the  note  and  took  the  certificate.  The  wit- 
ness said  he  was  at  that  time  a  director  and  the 
vice-president  of  the  bank,  *that  the  dis-  [*87 
counting  of  said  note  was  reported  by  the 
cashier  to  the  Board  of  Directors,  and  that  the 
same  was  approved  of  by  the  board. 

The  plaintiff's  counsel  examined  Mr.  Doty, 
the  president,  and  Mr.  Bacon,  one  of  the  di- 
rectors of  the  bank  at  the  time  the  first  note 
above  referred  to  was  discounted,  and  they  tes- 
tified in  substance,  that  when  Gilbert  applied 
for  the  discount,  he  said  he  wished  a  certifi- 
cate of  deposit  for  the  purpose  of  remittance  ; 
and  the  first  of  these  witnesses  stated  that  he 
understood  Gilbert  to  say  that  a  certificate 
would  answer  his  purpose  better  than  bills. 
Gilbert  was  recalled  by  the  defendants  and  tes- 
tified that  the  transaction  respecting  the  dis- 
count of  the  said  first  note  was  with  the  cash- 
ier alone,  neither  of  the  plaintiff's  witnesses 
being  present.  The  plaintiff  proved  that  Gil- 
bert had  said  that  the  certificate  was  not  im- 
posed upon  him  by  the  bank  ;  that  he  wanted 
it  to  send  south.  It  was  shown  that  drafts  on 
New  York  were  at  a  premium  of  from  fths  of 
one  per  cent,  to  1  per  cent,  at  that  time,  and 
were  not  readily  obtainable. 

The  defendants'  counsel  asked  the  judge  to 
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charge  that  the  transaction  proved  was  usuri- 
ous per  se;  and  also  that  if  the  jury  should  find 
that  Gilbert  took  the  certificate  for  the  purpose 
of  effecting  the  discount  of  the  note,  and  not 
because  he  preferred  it  to  money,  the  transac- 
tion was  usurious.  The  judge  refused  so  to 
charge;  but  he  instructed  the  jury  that  the 
case  should  be  viewed  with  more  indulgence 
on  account  of  having  been  brought  by  a  re- 
ceiver upon  paper  discounted  for  Gilbert,  who 
was  vice-president  and  a  director  of  the  bank; 
that  the  question  was  whether  it  was  made  a 
condition  on  the  part  of  the  bank  to  the  discount 
that  Gilbert  should  take  the  certificate  of  de- 
posit instead  of  money;  that  if  so,  the  transac- 
tion was  usurious  and  the  plaintiff  could  not 
recover;  but  if  that  was  not  so  the  transaction 
was  free  from  usury.  The  judge  then  com- 
mented on  certain  discrepancies  in  Gilbert's 
testimony,  and  remarked  that  the  jury  might 
easily  believe  a  case  might  exist  in  which  a 
party  would  prefer  a  certificate  of  deposit  to 
bills,  for  the  purpose  of  remittance,  and  that 
if  he  declined  to  take  the  bills  because  he  pre- 
ferred a  certificate,  and  had  so  stated  there 
88*]*wouldbenousiiry  in  the  case.  He  added, 
at  the  close  of  the  charge,  that  if  Gilbert  took 
the  certificate  with  his  own  consent.and  it  was 
not  forced  upon  him,  the  transaction  was  not 
usurious.  The  defendants'  counsel  excepted 
to  the  charge,  and  the  jury  found  a  verdict  for 
the  plaintiff  for  the  amount  of  the  note.  The 
defendants  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Messrs.  C.  G.  Myers  and  J.  A.  Spencer, 
for  defendants.  Upon  the  question  of  usury 
they  referred  to  Dunham  v.  Day,  13  Johns., 
40;  Hammet  v.  Tea,  I  Bos.  &  P.,  144;  Ins.  Co. 
v.  Ely,  2  Cow.,  678,  706;  Knox  v.  Goodwin,  25 
Wend.,  643;  Bank  of  Utica  v.  Wager,  2  Cow., 
705,  712. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Whittlesey,  J.  The  present- 
ment for  payment  was  sufficient.  It  is  under- 
stood to  be  the  custom  of  banks  holding  prom- 
issory notes,  payable  at  their  own  counter,  to 
wait,  on  the  day  of  the  maturity  of  the  note, 
until  the  close  of  business  hours,  and  then  if 
the  maker  has  no  funds,  to  give  notice  of  non- 
payment, without  making  any  other  demand 
of  payment.  This  custom  is  sanctioned  by  ju- 
dicial decisions.  Bank  of  U.  8.  v.  Carneal,  2 
Pet.,  543;  Berkshire  Bk.  v.  Jones,  6  Mass.,  524; 
Ogden  v.  Dobbin,  2  Hall,  112.  It  may  be  usual 
for  the  teller,  or  other  officer,  to  inquire  of  the 
bookkeeper  if  the  maker  has  any  funds;  but 
in  this  case  such  inquiry  was  unnecessary,  as 
the  teller  swore  that  he  knew  there  were  no 
funds  in  the  bank  to  pay  the  note.  No  formal 
demand  or  unmeaning  proclamation  at  the 
close  of  banking  hours  for  the  day  was  neces- 
sary, or  is  ever  necessary  in  such  cases.  The 
objection  here  only  goes  to  the  sufficiency  of 
the  demand;  and  that  is  the  only  objection  con- 
nected with  the  protest  of  the  note  which  it  is 
necessary  to  consider. 

It  is  insisted  that  the  first  of  the  series  of 
notes  was  usurious,  and  if  this  be  so,  the  note 
in  suit,  being  a  substitute  for  that,  is  likewise 
89*]  *void  for  usury.  If  that  note  and  the  cer- 
tificate of  deposit  which  furnished  the  consid- 
eration for  it  had  been  paid  according  to  their 
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terms,  the  result  of  the  operation  would  have 
been  that  the  bank,  at  the  expiration  of  seven- 
ty-five days,  would  have  received  nearly  $1,015 
from  the  borrower  and  would  have  paid  him 
nothing  until  the  expiration  of  ninety  days, 
and  then  less  than  $1,013.  Thu.s  the  very 
money  which  the  bank  would  have  paid  its 
borrower,  would  have  been  received  from  such 
borrower  and  used  by  the  bank  some  fifteen 
days  before  paying  it  over  to  him,  and  the  bank 
would  have  pocketed  a  small  difference  in  ad- 
dition to  the  use  of  the  money  for  fifteen  days. 
Such  a  transaction  would  seem  to  present,  on 
the  face  of  it,  a  case  of  usury.  The  contracts 
were  both  payable  at  the  same  place.  There 
was,  therefore,  no  difference  of  exchange  be- 
tween the  place  of  payment  of  the  two  obliga- 
tions to  justify  and  legalize  the  addition  of  the 
fair  premium  on  such  exchange  to  the  legal 
discount,  as  may  be  safely  done  where  such  ad- 
ditional premium  is  not  made  a  mere  cover  for 
usury.  Ontario  Bk.  v.  Schermerliorn,  10  Paige, 
109.  Upon  the  testimony  of  the  maker,  the 
taking  of  the  certificate  was  imposed  upon  him 
by  the  bank  as  a  condition  to  the  discounting 
of  the  note,  which  would  render  the  transac- 
tion usurious  within  all  the  cases;  but  the  oth- 
er side  introduced  testimony  to  show  that  the 
offer  to  take  the  certificate  came  from  the  bor- 
rower; that  he  represented  that  he  wanted  it 
for  remittance,  and  that  a  certificate  would  an- 
swer the  purpose  as  well  or  better  than  the 
notes  of  the  bank.  Thus  there  is  testimony  on 
both  sides,  and  though  in  any  aspect  in  which 
the  case  is  place  with  all  the  testimony,  it  is 
impossible  not  to  see  that  the  taking  the  certifi- 
cate of  deposit  by  the  borrower  was  the  in- 
ducement to  discount  his  note,  yet  it  was,  per- 
haps, a  proper  case  for  the  jury.  We  have  then 
to  see  whether  the  instructions  of  the  court 
contained  any  error.  The  charge  indicated  a 
natural  sympathy  for  the  creditors  of  this 
bankrupt  institution,  represented  by  the  re- 
ceiver, as  plaintiffs,  and  a  leaning  against  the 
defense  of  usury  setup  by  the  defendants.who 
were  parties  to  a  note  discounted  for  one  who 
was  a  director  and  the  vice-president  of  the 
*bank.  The  legal  features  of  the  case  [*9O 
probably  required  of  the  judge  a  leaning  in  the 
other  direction,  if  it  did  not  justify  him  in 
taking  the  case  under  his  own  control.  At 
least  this  seems  to  me  to  be  a  stronger  case 
against  the  plaintiff  than  that  of  Seneca  Co.  Bk. 
v.  Schermerhorn,  1  Den.,  133,  in  which  the 
court  held  the  note  infected  with  usury.  In 
all  such  cases  we  are  to  inquire  whether  by  the 
agreement  previous  to  discounting  the  note 
and  to  induce  the  discount,  the  borrower  was 
to  have  anything  less  valuable  to  him  than  the 
legal  proceeds  of  the  note.  If  by  the  agreement 
on  an  application  for  a  loan,  the  borrower  was 
to  take  uncurrent  money,  a  draft  at  an  exorbi- 
tant premium,  or  any  similar  thing  beyond  its 
true  value,  the  note  would  be  infected  with 
usury  and  void.  But  if  there  was  no  such  pre- 
liminary agreement — nothing  which  would 
prevent  the  borrower  from  receiving  the  pro- 
ceeds of  his  note  in  cash — he  could,  after  the 
discount,  take  from  the  lender  uncurrent  mon- 
ey, or  drafts,  or  certificates  of  deposit,  and  it 
would  not  affect  the  validity  of  the  note. 
Cleveland  v.  Loder,  7  Paige,  557.  What  is  nec- 
essary to  the  validity  of  a  note,  in  such  case  is, 
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that  there  should  be  nothing  in  the  agreement 
previous  to  the  discount,  to  restrain  the  bor- 
rower from  receiving  the  full  legal  proceeds  in 
cash  or  what  is  equivalent  to  cash.  Hence  the 
instructions  of  the  circuit  judge  in  the  com- 
mencement of  his  charge  were  substantially 
correct  when  he  advised  the  jury  that  if  it  was 
made  a  condition  of  the  discount  by  the  bank, 
that  Gilbert  should  take  the  certificate  of  de- 
posit, instead  of  money,  the  transaction  was 
usurious.  But  the  direction  in  the  closing  part 
of  the  charge  was  erroneous,  or  might  have 
led  the  jury  to  erroneous  impressions,  where 
he  advised  them  that  if  Gilbert  took  the  certifi- 
cate with  his  own  consent,  and  it  was  not 
forced  upon  him,  the  transaction  was  not  usu- 
rious. It  can  make  no  difference  whether  the 
offer  to  take  the  certificate  came  from  the 
maker  of  the  note  or  the  bank.  If  the  maker 
of  the  note  in  his  proposition  for  a  discount  of- 
fered to  take  such  a  certificate,  and  this  offer 
was  accepted  by  the  bank,  it  would  equally 
avoid  the  note,  as  if  the  maker  had  offered  to 
91*]  pay  8  or  10  per  cent. discount.  If  *Gilbert 
had  offered  to  take  the  certificate  after  the 
transaction  of  discount  had  been  closed,  then, 
indeed,  the  taking  it  by  his  own  consent  would 
not  affect  the  note.  But  the  judge's  instruc- 
tions were  not  so  limited,  and  they  convey  the 
idea  that  if  the  proposition  to  take  the  certifi- 
cate came  from  Gilbert  it  would  relieve  the 
case  from  the  imputation  of  usury.  This  was 
erroneous.  If  the  certificate  was  taken  in  pur- 
suance of  an  agreement  or  understanding  made 
or  had,  at  the  time  of  the  agreement  to  discount 
the  note,  with  a  view  to  procure  the  discount, 
it  would  avoid  the  note  from  whichever  party 
to  the  transaction  the  proposition  emanated: 
and  under  all  the  circumstances  of  the  case 
such  was  the  proper  instruction  to  have  been 
given  to  the  jury.  It  is  very  apparent  that  the 
certificate  of  deposit  was  by  no  means  equal  in 
value  for  any  of  the  purposes  of  the  maker  of 
the  note,  whether  for  remittance  or  otherwise, 
to  the  cash  or  even  the  circulating  notes  of  the 
bank.  This  is  very  distinguishable  from  the 
case  of  Knoxv.  Goodwin,  25  Wend.,  643, where 
the  professed  object  of  obtaining  a  certificate 
for  remittance  was  evidently  an  honest  one  and 
carried  out  in  an  honest  and  business  like 
method,  leaving  no  room  to  infer  an  usurious 
intent. 

It  does  not  seem  to  me  so  evident  that  the 
circuit  judge  erred  in  refusing  to  charge  spe- 
cifically as  the  counsel  for  the  defendants  re- 
quested; but  he  did  err  in  his  instructions  be- 
fore referred  to,  and  that  error  furnishes  a 
sufficient  ground  for  a  new  trial. 

New  trial  granted. 

Explained— 17  N.  Y..  50. 

Cited  in— 25  N.  Y.,  179;  41  N.  Y.,  309  ;  2  T.  &  C.,  122, 
125. 


92*]  *F.  F.  DAVIS 

NEWKIRK,  BARKER  AND  YATES. 

Liability  of  Sureties  on  Bond  of  Indemnity  for 
Levy —  Confession  of  Judgment  on  Note  by  Part- 
ners— Fraud — Evidence. 

The  giving  of  a  bond  of  Indemnity  by  a  surety  to 
induce  an  officer  to  seize  particular  property  on  an 
execution,  makes  the  party  executing1  such  bond  a 
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trespasser,  if  the  seizure  be  illegal.    Per  Beardsley, 

Where  a  partner  of  a  firm  had  been  the  holder  of 
a  note  of  which  the  firm  were  makers,  and  he  and 
another  of  the  partners  subsequently  confessed 
judgment  on  it  to  a  third  person,  to  whom  it  was 
alleged  it  had  been  transferred  in  trover  by  the 
plaintiff  in  that  judgment  for  property  he  had  pur- 
chased at  a  sale  on  afl.  fa.  thereon,  against  creditors 
claiming  under  a  subsequent  execution  against  the 
firm,  who  setup  that  the  first  mentioned  judgment 
was  fraudulent  against  the  creditors  of  the  firm  ; 
held,  that  the  declarations  of  the  partners  who  con- 
fessed the  judgment,  made  at  the  time  it  was  con- 
fessed, admitting  an  intention  thereby  to  defraud 
the  creditors  of  the  firm,  were  competent  evidence 
for  the  defendants. 

Citation— 1  Chit.,  Phil.  ed.  1837,  p.  91. 

rPROVER  for  a  quantity  of  lumber,  tried  at 
JL  the  Chemung  Circuit  in  October,  1844, 
before  Monell,  late  C.  Judge. 

In  the  spring  of  1843,  the  lumber  belonged 
to  the  firm  of  Davis,  Thomas  &  Co.,  which 
consisted  of  Cornelius  Davis,  Taft  and  Floyd. 
Two  persons  of  the  name  of  Thomas,  had  been 
members  of  the  firm,  but  had  withdrawn  be- 
fore this  time.  The  plaintiff  claimed  title  un- 
der a  sale  on  afi.fa.  issued  upon  a  judgment 
in  his  own  favor  against  the  members  of  the 
firm,  rendered  in  the  Tioga  C.  P.  and  docket- 
ed in  Chemung  Co.  The  judgment  was  ren- 
dered March  25,  1843,  and  the  execution  was 
issued  a  day  or  two  afterwards.  The  suit  on 
which  the  judgment  was  recovered  was  com- 
menced by  declaration  which  was  served  only 
on  C.  Davis  and  Floyd,  who  soon  after  con- 
fessed judgment  therein,  which  was  entered 
up  against  all  the  defendants  pursuant  to  the 
statute  respecting  joint  debtors.  The  defend- 
ants set  up  property  in  Newkirk,  acquired  by 
a  sale  on  afi.fa.  issued  on  a  judgment  in  his 
favor  subsequently  to  the  plaintiff's  execution; 
and  they  attempted  to  show  that  the  plaintiff's 
judgment  and  execution  were  fraudulent 
against  the  creditors  of  Davis,  Thomas  &  Co. 
Newkirk  became  the  purchaser  upon  the  exe- 
cution in  his  favor  and  took  the  timber  away. 
To  prove  a  conversion  *by  Barker  and  [*93 
Yates,  the  other  defendants,  the  plaintiff  gave 
evidence  of  a  bond  of  indemnity  given  by  them 
with  Newkirk  to  the  sheriff  before  the  sale,  by 
which  they  engaged  to  save  him  harmless  for 
levying  upon  and  selling  the  lumber  on  New- 
kirk's  execution.  There  was  some  evidence 
going  to  connect  them  with  Newkirk  in  taking 
away  the  lumber.  After  the  plaintiff  had  rest- 
ed, the  defendants  moved  that  Barker  and 
Yates  should  be  discharged  on  the  ground  that 
there  was  no  evidence  against  them.  The  mo- 
tion was  denied  and  the  defendants  excepted. 

It  appeared  that  the  plaintiff's  judgment  was 
recovered  on  a  promissory  note  for  $1,000, 
made  by  the  firm  of  Davis,  Thomas  &  Co.,  to 
C.  Davis,  one  of  the  firm,  in  September,  1841, 
and  C.  Davis  remained  the  holder  of  the  note . 
until  shortly  before  the  suit  in  favor  of  the 
plaintiff  was  commenced  upon  it,  in  March, 
1843;  and  while  he  was  the  holder  there  were 
large  transactions  between  him  and  the  firm, 
but  there  had  been  no  settlement  of  these  mat- 
ters, and  it  did  not  appear  how  the  balance 
was.  It  appeared  that  the  firm  was  in  insolv- 
ent circumstances  in  March,  1843,  and  that  C. 
Davis  had  made  up  his  mind  that  it  must  fail, 
and  so  informed  Floyd  at  that  time.  He  sug- 
gested to  Floyd  that  something  must  be  done 
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to  secure  the  property,  and  for  that  purpose 
proposed  to  him  that  this  note  should  be  trans- 
ferred to  the  plaintiff,  who  was  a  brother  of 
C.  Davis.  Floyd  said  the  note  had  been  paid 
and  Davis  admitted  that  it  had  been  as  to  him, 
Floyd,  but  said  that  Taft  had  not  paid  his 
share.  It  appeared  that  the  payment  referred 
to  as  having  been  made  by  Floyd,  was  only  a 
receipt  of  some  money  belonging  to  the  firm 
by  C.  Davis,  but  which  had  not  been  specific- 
ally applied  on  the  note.  The  alleged  transfer 
of  the  note  to  the  plaintiff  was  made  by  C. 
Davis,  handing  it  to  one  Bristol,  as  the  agent 
of  the  plaintiff,  who  was  his  brother-in-law. 
Shortly  before  this  C.  Davis  had  told  the 
plaintiff  and  Bristol  that  he  must  fail;  and 
there  was  some  other  evidence  tending  to  cast 
suspicion  on  the  transaction  and  to  lead  to  a 
doubt  whether  the  note  was  really  due  and  un- 
paid at  the  time  it  was  transferred  to  the 
plaintiff,  which  is  sufficiently  referred  to  in 
94*]  the  opinion  *of  the  court.  The  defend- 
ants offered  to  prove  by  the  witness,  Floyd, 
that  he  and  C.  Davis  had  conversed  about  the 
judgment  to  the  plaintiff  and  had  agreed  that 
it  should  be  given  to  defraud  the  creditors  of 
the  defendants  in  that  judgment,  and  that  the 
witness  intended  the  judgment  to  have  that 
effect.  This  evidence  was  objected  to  by  the 
plaintiff  and  the  judge  sustained  the  objection 
and  excluded  the  evidence,  and  the  defend- 
ant's counsel  excepted.  The  plaintiff  ultimate- 
ly had  a  verdict  for  the  value  of  the  lumber, 
which  the  defendants  moved  to  set  aside  on  a 
case. 

Mr.  J.  A.  Collier,  for  defendants.  1.  The 
judge  erred  in  excluding  the  evidence  of 
Floyd  to  show  the  conspiracy  between  him  and 
C.  Davis,  to  give  the  judgment  in  question  in 
order  to  defraud  the  creditors  of  Davis,  Thom- 
as &  Co.  Waterbury  v.  Sturtevant,  18  Wend., 
353,  360.  2.  There  was  no  proof  against  Bar- 
ker and  Yates,  and  the  court  should  have  dis- 
charged them.  Their  signing  a  bond  of  in- 
demnity to  the  sheriff  did  not  make  them 
wrong-doers. 

Mr.  N.  Hill,  Jr.,  for  plaintiff,  upon  the 
second  point,  referred  to  Root  v.  Chandler,  10 
Wend.,  110. 

By  the  Court,  Beardsley,  Ch.  J.  The  judge 
was  correct  in  refusing  to  discharge  the  de- 
fendants, Barker  and  Yates,  when  the  plaintiff 
rested.  They  had  signed  a  bond  by  which 
they  engaged  to  indemnify  the  sheriff  for 
levying  upon  and  selling  this  lumber  on  the 
execution  in  favor  of  their  co- defendant  in  this 
suit,  Newkirk.  It  was  in  consequence  of  re- 
ceiving this  bond  that  the  sheriff  proceeded  to 
make  the  levy  and  sale,  and  if  that  was  wrong- 
ful, these  defendants  were  responsible  there- 
for. The  bond  contemplated  such  a  seizure 
and  sale,  and  it  was  a  virtual  request  to  the 
sheriff  to  proceed  accordingly.  What  the  sher- 
iff did  was,  therefore,  in  effect,  done  under 
the  direction  and  with  the  advice  and  concur- 
rence of  these  defendants,  and  for  which  they 
are  as  much  responsible  as  the  sheriff  would 
be.  All  who  direct,  request  or  advise  an  act 
95*]  to  be  done  which  is  *  wrongful,  are 
themselves  wrong-doers,  and  responsible  for 
all  damages.  1  Ch.  PL,  ed.  1837,  p.  91.  Giv- 
ing the  bond  of  indemnity  was  alone  sufficient 
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to  carry  the  case  to  the  jury  on  this  point,  al- 
though there  was  other  and  sufficient  evidence 
for  that  purpose. 

I  think,  however,  the  judge  erred  in  reject- 
ing evidence  of  an  agreement  between  C.  Davis 
and  Floyd,  two  of  the  defendants  in  the  judg- 
ment in  favor  of  the  plaintiff,  and  the  two 
who  gave  a  confession  therein,  that  said  judg- 
ment should  be  given  in  order  to  defraud  the 
creditors  of  the  defendants  in  said  judgment. 
The  plaintiff  in  that  judgment,  who  is  also 
plaintiff  here,  claims  that  it  was  recovered  on 
a  demand  honestly  due  to  him  from  the  de- 
fendants, and  was,  as  to  him,  in  all  respects 
bonafide.  It  was  rendered  on  a  note  given  by 
the  defendants  to  one  of  themselves  (C.  Davis) 
in  1841.  He  remained  such  owner  until  March, 
1843,  when  it  was  transferred  upon  some  terms 
or  for  some  purpose  by  the  then  holder,  C. 
Davis,  to  the  plaintiff  or  to  one  Bristol.  Bris- 
tol was  admitted  to  be  the  plaintiff's  agent, 
and  both  he  and  the  plaintiff  had  been  pre 
viously  informed  that  C.  Davis,  and  the  other 
signers  of  the  note,  or  at  least  Taft  and  Floyc 
who  still  remained  in  business  with  C.  Davis 
were  in  failing  circumstances.  This  wouk 
not  be  conclusive  that  a  subsequent  transfer  of 
the  note  to  the  plaintiff  was  necessarily  fraud- 
ulent, but  it  affords  a  proper  ground  for  a 
close  scrutiny  of  every  such  alleged  transfer. 
The  transfer  of  this  note  was  made  in  fact  to 
Bristol,  but  upon  what  terms  is  not  clearly 
shown.  There  is  a  statement  of  Bristol,  who 
was  sworn  as  a  witness,  that  C.  Davis  was  at 
that  time  indebted  to  the  plaintiff,  but  it  is 
quite  too  loose  and  vague  to  be  regarded  as 
evidence  of  a  fact  so  important  and  vital,  iu  a 
case  as  strongly  suspicious  as  this  is.  Nor  is 
there  anything  which  can  be  taken  as  evidence 
of  a  transfer  of  the  note  to  the  plaintiff  in  pay- 
ment upon,  or  as  security  for.  the  debt  alleged 
to  be  due  to  him,  from  C.  Davis,  nor,  in  fact, 
that  it  was  transferred  to  the  plaintiff  at  all. 
He  may  have  been  a  purchaser  of  it,  and  a 
bonafide  one,  and  the  consideration  may  have 
been  valuable  and  adequate ;  but  upon  the 
evidence,  as  detailed  in  this  *case,  he  [*9(> 
cannot  claim  any  such  character  or  right.  Ex- 
cluding the  idea  of  a  bona  fide  purchase  by 
him,  and  there  is  nothing  left  of  the  case  but 
an  apparent  contrivance  to  have  this  judgment 
perfected  at  the  time  and  in  the  form  it  was, 
for  some  purpose ;  and  if  the  plaintiff  was  not 
such  a  purchaser,  it  was  entirely  competent  to 
show  that  by  the  agreement  between  the  per- 
sons engaged  in  procuring  the  judgment  to  be 
rendered,  that  the  purpose  was  to  defraud 
creditors.  The  plaintiff  can  claim  nothing 
under  this  judgment  unless  he  was  a  bona  fide 
purchaser  of  the  note  for  value.  That  was 
not  shown.  It  did  not  even  appear  that  he 
was  in  any  sense  a  purchaser,  for  upon  that 
point  the  evidence  is  so  vague  and  equivocal 
that  it  must  be  wholly  disregarded.  What  the 
transaction  really  was  may  not  have  been  fully 
disclosed  on  the  trial ;  or,  if  it  was,  the  writ- 
ten case  before  the  court  may  fail  to  present  it 
as  it  appeared.  But,  as  it  appears  in  the  case, 
the  evidence  of  an  agreement  between  the  two 
defendants  who  gave  the  judgment,  that  it 
should  be  given  to  defraud  creditors,  was  ad- 
missible, and  should  have  been  received.  The 
rights  of  no  person  who  could  claim  to  be  a 
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purchaser  in  good  faith,  and  for  value,  stood 
in  the  way  of  receiving  this  evidence.     Its  re- 
jection was  erroneous,  and  there  must  be  a 
new  trial. 
New  trial  granted. 

Criticised— 13  N.  Y.,  585. 

Reviewed— 5  Daly,  250. 

Cited  in-2  N.  Y.,  520:  15  N.  Y.,  413;  29  N.  Y.,  417; 
5Lans..  102;  37  How.  Pr.,  102 ;  15  Abb.  N.  S.,  426 ;  3 
Duer,  27 :  2  E.  D.  8..  148 ;  2  Daly,  405 ;  12  Leg.  Obs., 
172 ;  64  111.,  319 ;  15  N.  W.  Kep.,  312. 


CHENEY  v.  WINDSOR. 

Taxation  of  Costs— Certiorari. 

The  statute  allowing  defendants  in  certain  actions 
their  "  taxed  costs  and  one  half  thereof  in  addition  " 
applies  to  cases  where  the  costs  are  limited  to  a 
gross  sum ;  e.  0.,  to  a  certiorari  brought  against  a 
public  officer,  though,  in  general,  the  costs  on  cer- 
tiurari are  limited  to  $20  without  taxation. 

Citations— 2  K.  8.,  617,  sec.  24 ;  Laws  1840,  p.  332, 
sec.  12. 

ERROR  to  the  Otsego  C.  P.  The  judgment 
in  the  C.  P.  was  on  a  certiorari  prosecuted 
by  Cheney  against  Windsor  to  review  a  judg- 
97*]  ment  of  a  justice  of  the  peace  *in  favor 
of  Windsor  as  defendant,  in  a  suit  which 
Cheney  had  brought  against  him  as  sheriff  of 
Otsego  Co.,  for  a  false  return  to  &fi.  fa.  The 
C.  P.  affirmed  the  judgment  of  the  justice, 
and  awarded  double  costs  in  favor  of  Wind- 
sor ;  i.  e. ,  $30. 

Mr.  G.  W.  Tanner,  for  plaintiff  in  error, 
argued  that  the  costs  in  this  class  of  cases 
were  limited  to  $20 ;  and  no  more  could  be 
given,  though  the  defendant  were  prosecuted 
as  a  public  officei. 

Mr.  B.  W.  Fry,  for  defendant  in  error. 

By  the  Court,  Beardsley,  Ch.  J.  The  de- 
fendant was  entitled  to  double  costs  in  the  C. 
P.  2  R.  S.,  617,  sec.  24.  Under  this  section 
the  defendant  would  have  recovered  ' '  his  taxed 
costs,  and  one  half  thereof  in  addition,"  but 
by  the  Act  of  1840  the  gross  sum  of  $20  was 
allowed  for  all  fees  and  disbursements,  "with- 
out taxation."  Laws  1840,  p.  382,  sec.  12. 
This  sum  was  allowed  in  lieu  of  single  taxed 
costs,  and  the  provision  cannot  be  regarded  as 
intended  to  deprive  a  party  of  double  costs, 
where  he  would  otherwise  be  entitled  to  them. 
Double  costs  in  such  case  are  once  and  one 
half  the  amount  of  the  gross  sum,  instead  of 
once  and  one  half  the  amount  of  a  taxed  bill. 

There  was  no  error  in  the  judgment  of  the 
C.  P.,  and  it  must  be  affirmed. 

Judgment  affirmed, 

Cited  in— 6  How.  Pr.,  254;  7  How.  Pr..  56. 


98*]  *STOWELL 

v. 

THE  OVERSEERS  OF  THE  POOR  OF 
VOLNEY. 

Bastardy — Order  of  Filiation — Appeal  Destroys 
Effect  of  as  Res  Judicata. 

An  appeal  to  the  General  Sessions  from  an  order 
of  filiation  or  sustenance  made  by  two  justices  of 
the  peace,  pursuant  to  the  provisions  of  the  Re- 
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vised  Statutes  concerning  the  support  of  bastards, 
destroys  the  effect  of  the  order  as  res  judicata  ;  and 
if  after  such  appeal  the  proceeding  is  discontinued 
by  the  overseers  of  the  poor  who  made  the  com- 
plaint, the  overseers  of  any  other  town  which  is,  or 
is  likely  to  become  chargeable,  may  institute  new 
proceedings,  notwithstanding  such  former  order. 

Citations—  1  R.  S..  642,  sec.  5  ;  644,  sec.  13  :  645,  sees. 
14,  23,  47-49;  647,  sees.  28,  29;  2  Den.,  127  ;  5  Hill,  443. 


to  two  justices  of  the  peace, 
\J  to  review  proceedings  had  before  them, 
under  the  provisions  of  the  Revised  Statutes 
relative  to  the  support  of  bastards.  The  facts 
are  sufficiently  stated  in  the  opinion  of  the 
court. 

Mr.  J.  Crombie,  for  plaintiff. 

Mr.  R.  H.  Tyler,  for  defendant. 

By  the  Court,  Whittlesey,  J.  From  the 
papers  in  this  case  it  appears  that  the  mother 
of  the  bastard  child,  before  its  birth,  resided 
in  the  Town  of  Hastings,  Oswego  Co.  The 
overseers  of  the  poor  of  that  town,  fearing 
that  the  child  would  become  a  charge  upon  it, 
in  December,  1844,  made  application  for  a  war- 
rant against  the  plaintiff  as  putative  father  and 
obtained  in  a  proper  mode  an  order  of  filiation 
before  two  justices,  adjudging  him  to  be  the 
father;  from  which  he  appealed  to  the  Gener- 
al Sessions  without  having  made  any  provis- 
ion or  given  security  for  the  support  of  the 
child.  Pending  this  appeal  and  before  a  hear- 
ing thereon,  the  child  was  born  and  the  moth- 
er and  child  removed  to  the  Town  of  Volney 
in  the  same  county.  Being  no  long'er  a  charge 
upon  the  Town  of  Hastings,  the  Overseers  of 
the  Poor  of  that  town,  in  May,  1845,  adjusted 
the  matter  with  Stowell,  received  of  him  $11 
in  full  satisfaction  and  discontinued  the  pro- 
ceedings on  the  appeal,  and  the  prosecution. 
thus  terminated.  In  the  meantime  the  child 
became  a  charge  to  the  Town  of  Volney.  The 
Overseers  of  that  town  finding  *that  no  [*99 
security  had  been  given  by  the  putative  father 
for  the  support  of  the  child,  applied  to  the  Ses- 
sions to  be  let  in  to  prosecute  the  appeal.  To  this- 
Stowell  objected.and  the  court  sustained  the  ob- 
jection, on  the  ground  that  that  proceeding  had 
been  discontinued  by  the  parties  thereto.  Aft- 
erwards, In  June,  1845,  the  Overseers  of  Vol- 
ney instituted  new  proceedings  in  their  own 
name  to  charge  Stowell  as  putative  father  of 
the  child  with  its  support.  To  these  fresh  pro- 
ceedings he  set  up  the  former  conviction  and 
order  of  filiation  as  a  bar.  The  justices  de- 
cided that  they  were  not  precluded  from  go- 
ing on,  and  they  accordingly  heard  the  matter 
on  the  merits  and  adjudged  that  Stowell  was 
the  father  of  the  child,  that  it  and  its  mother 
resided  in  Volney  and  were  destitute  of  sup- 
port and  were  chargeable  to  that  town  ;  and 
they  reduced  their  adjudication  to  writing  ac- 
cording to  the  statute.  Stowell  then  sued  out 
this  certiorari.  Whether  the  matters  which 
have  been  mentioned  constituted  a  legal  bar, 
is  the  material  question  in  the  case. 

If  a  woman  has  been  delivered  or  is  about 
to  be  delivered  of  a  bastard  child  likely  to  be- 
come chargeable  to  any  county,  city  or  town, 
complaint  may  be  made  by  the  Superintend- 
ents of  the  Poor  of  the  county,  or  the  Over- 
seers of  the  Poor  of  the  town  in  which  said 
woman  shall  be.  1  R.  S.,  642,  sec.  5.  The 
person  charged  with  the  paternity  of  the  child 
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is  to  be  tried  before  two  justices.  If  they  de- 
termine that  he  is  the  father,  they  are  to  make 
an  order  of  filiation,  specifying  the  sum  to  be 
paid  weekly  for  its  support,  and  for  the  sup- 
port of  the  mother  during  her  confinement, 
and  to  certify  the  costs.  Id.,  644,  sec.  13. 
When  the  person  charged  is  convicted,  he  is, 
upon  notice  of  the  order,  to  pay  the  costs  and 
give  a  bond  with  sureties,  conditioned  to  pay 
the  weekly  sum  ordered  for  the  support  of  the 
child  and  sustenance  of  the  mother,  or  such 
sum  as  may  be  afterwards  ordered  by  the  Gen- 
eral Sessions,  and  to  indemnify  the  county  and 
town  where  the  bastard  shall  have  been  born, 
etc.,  and  every  other  county,  town  or  city 
which  may  have  incurred  any  expense,  or  may 
be  put  to  any  expense  for  the  support  of  such 
child  against  all  such  expenses.  Id.,  645,  sec. 
14.  If  the  conviction  contained  in  the  adjudi- 
1OO*]  cation  is  followed  up  by  the  *execu- 
tion  of  such  a  bond,  the  proceedings  are  com- 
plete, and  not  only  the  town  complaining,  but 
all  other  counties, cities  and  towns.are  by  the  se- 
curity so  furnished  indemnified  against  the  ex- 
pense of  the  support  of  the  child, aud  may  obtain 
a  re-imbursement  of  their  expenses  by  means 
of  the  bond.  If  the  proceedings  were  perfected 
by  the  execution  of  this  bond,  doubtless  they 
would  be  a  bar  to  any  similar  proceedings  on 
the  part  of  any  other  town,  because  such  oth- 
er town  would  have  an  ample  remedy  on  the 
bond  given  in  consequence  of  the  first  proceed- 
ings. Id.,  sees.  23,  47-49.  But  the  party 
charged  as'  father,  instead  of  executing  the 
bond  before  referred  to,  may  give  a  bond  that 
he  will  appear  at  the  next  Court  of  General 
Sessions  of  the  county  ;  sec.  14 ;  and  such  a 
bond  operates  as  an  appeal  from  the  order  of 
filiation.  Sec.  24.  Where  there  is  an  appeal 
there  is  no  provision  made  for  securing  the 
support  of  the  child;  though  the  party  charged 
must  pay  the  costs,  and  in  default  of  payment 
may  be  committed.  People  v.  Stowell,  2  Den., 
127.  This  appeal  is  a  continuation  of  the  pro- 
ceedings commenced  before  the  two  justices, 
and  the  adjudication  of  the  two  justices  is 
barren  of  results  until  the  matter  has  received 
a  new  adjudication  in  the  Sessions.  As  to  the 
facts  it  is  a  new  trial,  as  the  proofs  are  to  be 
again  taken  in  that  court ;  which  may  affirm 
or  quash  the  order  of  the  two  justices,  or  make 
an  entirely  new  order  of  affiliation.  Id.,  647, 
sees.  28,  29.  Until  a  new  order  is  made  by  the 
General  Sessions,  the  towns  who  are  charge- 
able with  the  support  of  the  bastard  child  are 
without  indemnity  against  the  expense  of 
such  support,  except  so  far  as  it  is  furnished 
by  the  bond  for  appearance  at  the  Sessions. 
If  before  the  time  for  such  appearance  the 
town  which  originally  complained  being  re- 
lieved of  the  charge  for  the  support 'of  the 
child  by  its  removal  into  another  town,  neg- 
lects to"  appear  at  such  term  of  the  Sessions, 
and  the  party  charged  appears  in  pursuance  of 
his  bond,  he  is  relieved  from  liability  upon 
it,  and  if  his  position  is  correct,  he  is  also  dis- 
charged from  liability  to  any  other  town  on 
account  of  the  child,  which  by  law  and  moral 
obligation  he  should  support.  Such  will  be  the 
result,  if  a  former  conviction,  without  result- 
1O1*]  ing  in  any  indemnity  or  any  *means 
by  which  indemnity  can  be  secured  is  held  to 
be  a  bar  to  new  proceedings. 
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It  seems  to  me  that  the  proceedings  in  the 
first  case,  in  which  the  appeal  was  taken,  are 
inconiplete  until  a  decision  by  the  General 
Sessions.  It  is  virtually  a  suit  commenced  be- 
fore two  justices  and  continued  before  the 
Sessions,  but  which  never  reached  a  final  ad- 
judication ;  and  it  was  discontinued  by  the 
plaintiff  in  such  proceedings  before  a  final  or- 
der. I  look  upon  the  adjustment  which  took 
place  as  a  discontinuance;  which  is  no  bar  to 
another  suit. 

When  the  child  became  chargeable  to  the 
Town  of  Volney  it  was  the  duty  of  the  Over- 
seers of  that  town  to  obtain  security  for  its 
support  from  its  putative  father.  They  would 
naturally  inquire  in  the  first  place  whether  any 
indemnity  had  been  provided  under  any  pre- 
vious adjudication.  Finding  that  none  had 
been  furnished,  they  were  at  liberty,  as  repre- 
senting a  town  in  which  the  mother  lived,  and 
to  which  the. child  was  chargeable,  to  complain 
of  the  alleged  father.  A  previous  adjudication 
convicting  the  father  without  resulting  in  any 
indemnity  to  the  town,  is  not,  and  should  not 
be  a  bar  to  the  new  proceedings.  At  least  the 
Town  of  Volney  should  be  entitled  to  indem- 
nity for  the  support  of  the  child  against  the 
person  convicted  of  being  its  father  ;  and  in  a 
case  like  the  present  such  indemnity  can  only 
be  obtained  by  these  new  proceedings.  The 
Town  of  Volney  offered  to  proceed  before  the 
Sessions,  but  the  other  party  objected.  He 
cannot,  therefore,  complain  that  the  proceed- 
ings were  not  before  the  Sessions. 

It  is  decided  in  Thayer  v.  Overseers  of  Ham- 
ilton, 5  Hill,  443,  that  an  acquittal  on  one  com- 
plaint is  a  bar  to  a  new  proceeding  for  the 
same  matter.  The  principle  of  that  decision 
commends  itself  to  our  sense  of  justice.  The 
spirit  of  the  statute  is  that  the  person  convict- 
ed of  being  the  father  of  a  bastard  child  shall 
support  it,  and  indemnify  every  county,  city 
and  town  against  all  expenses  incurred  for  its 
support.  The  question  whether  he  is  the  father 
and,  therefore,  liable  for  such  support,  is  in 
some  sort  a  public  question;  and  the  trial  upon 
a  charge  of  that  character,  upon  the  complaint 
*of  anyone  town,  and  an  acquittal  [*1O2 
upon  such  trial,  should  protect  him  against 
being  harassed  by  other  proceedings  of  the 
same  character.  He  is  found  by  such  trial  in- 
nocent of  the  fact  which  in  its  consequence  is 
to  charge  him  for  the  support  of  the  child. 
But  the  principle  which  would  protect  him 
from  a  second  "trial  in  such  a  case  does  not 
cover  the  present  case.  Here  is  a  trial  and  con- 
viction. But  the  object  and  spirit  of  the  stat- 
ute is  not  answered  by  a  mere  conviction.  It 
requires  that  the  conviction  should  be  followed 
by  results  which  will  secure  the  support  of  the 
child.  If  such  steps  are  taken  by  the  party 
charged  after  the  conviction,  as  that  the  re- 
sults which  should  follow  the  conviction  can- 
not follow,  and  that  without  any  reversal  of 
the  conviction,  and  while  the  party  stands  ad- 
mitted and  proved  to  be  guilty  of  the  main 
fact  which  should  charge  him  with  the  sup- 
port of  the  child,  it  seems  to  me  very  clear 
that  such  mere  inchoate  and  inconsequential 
conviction  cannot  be  a  bar  to  a  subsequent 
complaint. 

Order  affirmed. 
Cited  in— 4  Lans.,  210. 
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Highways—  Summary  Proceedings  by  Overseer 
— Practice. 

In  a  summary  proceeding  on  the  complaint  of  an 
Overseer  of  Highways  to  fine  a  person  assessed  to 
nerforra  highway  labor,  for  neglect  to  attend  when 
notified,  pursuant  to  1  R.  8.,  510,  sec.  41.  et  seq.,  the 
question  whether  the  complainant  is  an  Overseer  of 
Highways  of  the  town,  is  a  jurisdictional  fact.  1 
may.  therefore,  be  controverted  when  the  warrant 
for  a  flue  is  offered  in  evidence  in  a  collateral  suit ; 
e  a.,  in  trespass  by  the  party  fined  against  the  party 
on  whose  complaint  the  fine  was  imposed. 

Citations-1  R.  S.,  510,  sees.  41-43 ;  1  Den.,  592 ;  7 
Hill.  35,  note. 

ERROR  to  the  Onondaga  C.  P.  Walker  was 
plaintiff  and  Moseley  defendant  in  an  ac- 
tion of  trespass  de  bonis  asporlatis  prosecuted 
before  a  justice  of  the  peace.  After  a  trial  in 
that  court  the  justice  rendered  a  judgment  for 
the  defendant  which  was  affirmed  by  the  C. 
P.  The  taking,  by  the  defendant,  of  the  prop- 
erty for  which  the  action  was  brought,  was 
proved.  The  defendant  justified  under  two 
1O3*]  several  warrants  *issued  against  the 
plaintiff  by  a  justice  of  the  peace,  upon  com- 
plaints made  by  the  defendant  as  an  Overseer 
of  Highways  of  the  Town  of  Onondaga,  by 
each  of  which  warrants  the  constable  to  whom 
they  were  directed  was  commanded  to  levy  a 
fine  of  $1,  with  the  costs  of  the  proceedings,  of 
the  goods  and  chattels  of  the  plaintiff.  The  de- 
fendant assuming  to  act  as  such  overseer,  had 
made  complaints  before  the  justice,  against  the 
plaintiff,  for  neglecting  to  appear  after  being 
duly  notified  to  work  on  the  highways,  upon 
which  summonses  were  issued,  and  the  plaint- 
iff was  regularly  fined  for  such  delinquencies. 
The  plaintiff  objected  to  the  introduction  of 
these  proceedings  until  the  defendant  should 
prove  that  he  was  such  Overseer  of  Highways, 
but  the  justice  held  that  such  proof  was  un- 
necessary. It  was  shown  that  the  defendant 
directed  the  constable  to  levy  on  the  property 
pursuant  to  the  warrants 

The  plaintiff  offered  to  prove  that  the  de- 
fendant was  not  an  Overseer  of  Highways  of 
the  Town  of  Onondaga,  at  the  time  he  made 
complaint  and  procured  the  plaintiff  to  be 
fined  as  aforesaid;  to  this  the  defendant  ob- 
jected and  the  justice  sustained  the  objection 
and  excluded  the  evidence.  The  plaintiff 
brought  error  upon  the  judgment  of  affirm- 
ance. 

Messrs.  Forbes  and  Sheldon,  for  plaintiff 
in  error,  insisted  that  the  official  character  of 
the  defendant  was  a  jurisdictional  fact,  the  ex- 
istence of  which  must  be  shown  before  the 
warrants  issued  pursuant  to  the  summary  pro- 
ceedings, would  be  effectual.  They  referred 
to  Whitney  v.  Shufelt,  1  Den.,  593.  At  all 
events  they  said  the  plaintiff  below  should  have 
been  permitted  to  show  that  the  defendant  wai 
not  one  of  the  class  of  persons  whom  the  law 
authorized  to  institute  such  proceedings. 

Messrs.  Lawrence  and  Fellows,  for  de 
fendant  in  error. 


By  the  Court,  Whittlesey,  J.  The  pro 
ceedings  introduced  and  proved  by  the  de 
feudant  below,  appear  to  be  strictly  according 
to  the  Statute  in  Relation  to  Highways;  1  R 
510,  sees.  41-43;  and  as  no  objection  is 
1O4*]  taken  to  their  regularity,  they  *wil" 
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'or  the  purposes  of  this  suit  be  assumed  to  be 
regular.  The  defendant  did  not  prove  that  at 
he  time  of  taking  the  proceedings  he  was  an 
Overseer  of  Highways,  the  justice  holding 
that  it  was  not  necessary  for  him  so  to  do. 
And  the  plaintiff  offered  to  prove  that  the  de- 
'endant  was  not  at  such  time  Overseer  of  High- 
ways, which  proof  the  justice  refused  to  per- 
mit him  to  introduce.  The  only  point  in  the 
case  arises  out  of  these  two  rulings  of  the  jus- 
ice,  and  the  single  question  is  whether  the  de- 
!endant,as  a  part  of  his  justification, was  bound 
to  prove  the  fact  that  he  was  Overseer  of  High- 
ways, and  whether  such  official  character  was 
a  fact  open  for  inquiry  in  this  suit. 

It  will,  doubtless,  be  at  once  conceded  that 
a  justice  of  the  peace,  in  proceedings  under 
the  Act  in  Relation  to  Highways,  to  fine  for 
refusal  or  neglect  to  work,  acts  as  a  court  of 
special  and  limited  jurisdiction.  The  general 
legal  rule,  too,  will  be  conceded,  that  in  justi- 
fying under  the  proceedings  of  such  tribunals 
of  special,  limited  and  inferior  jurisdiction.the 
material  facts  necessary  to  give  such  tribunal 
jurisdiction,  must  be  alleged  and  proved.  In 
ihis  case  one  of  the  material  facts  necessary  to 
the  jurisdiction  of  the  justice,  was  that  the  par- 
ty complaining  should  be  an  Overseer  of  High- 
ways. It  was  only  upon  the  complaint  of  an  of- 
ficer of  that  character  that  the  justice  was  au- 
thorized to  proceed  so  summarily  and  fine  so 
promptly.  If  the  present  action  had  been  in  a 
zourt  of  record,  and  the  defendant  was  put  to 
uis  plea  of  justification,  how  would  that  plea 
have  been  drawn  ?  It  would  have  begun  by 
averring  the  fact  that  he  was  Overseer  of  High- 
ways, and  would  then  have  proceeded  to  state 
his  acts  and  application  to  the  justice  in  that 
capacity.  The  fact  that  he  was  an  overseer  of 
highways  was  a  material  averment,  and  the 
plea  could  not  have  been  sustained  without  it. 
It  was  the  material  fact  which  authorized  the 
summary  proceedings  before  the  justice,  and 
gave  him  jurisdiction.  This  defendant  is  the 
party  in  whose  favor  such  former  proceedings 
were  had,  and  whatever  the  rule  may  be  as  to 
the  justice  or  constable,  the  person  who  insti- 
tuted these  proceedings  and  procured  the  war- 
rants, must  show  the  fact  that  he  was  an  Over- 
seer of  Highways,  which  alone  authorized  the 
proceedings.  It  is  *not  enough  for  [*1O5 
him  to  show  a  complaint  before  the  justice  on 
which  that  fact  was  stated.  An  analogous 
case  has  recently  been  decided  in  this  court, 
affirming  this  doctrine.  Whitney  y.  Shufelt, 
1  Den.,  592.  The  rule,  however,  is  familiar 
and  well  understood  as  applicable  to  all  plead- 
ings which  rely  upon  the  proceedings  of  courts 
of  special,  limited  and  inferior  jurisdiction. 
All  the  material  facts  necessary  to  give  such 
tribunal  jurisdiction, must  be  set  out  or  averred. 
Cornell  v.  Barnes,  7  Hill,  35,  n. 

I  have  referred  to  the  case  of  pleading  a  jus- 
tification in  courts  of  record  because  the  aver- 
ments in  such  pleas  indicate  with  great  clear- 
ness and  precision  what  is  necessary  to  be 
proved  to  make  out  such  justification.  What 
is  necessary  to  be  averred  in  such  a  plea  in  a 
court  of  record  to  make  it  good,  is  necessary 
to  be  proved  before  a  justice  to  make  out  the 
justification.  In  the  case  before  us  the  fact 
that  the  defendant  was  an  Overseer  of  High- 
ways, was  a  material  fact  to  give  the  justice 
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jurisdiction  in  the  former  proceedings.  When 
the  defendant  relies  upon  such  proceedings  for 
his  justification,  he  must  prove  such  fact  to 
show  that  the  justice  had  jurisdiction  therein. 

It  is  not  enough  that  it  was  adjudged  in  such 
proceedings  as  between  these  very  parties,  that 
the  defendant  was  such  overseer.  The  judg- 
ment would  be  sufficient  to  protect  the  justice 
who  issued  the  warrant  and  the  officer  who  ex- 
ecuted it,  but  not  sufficient  for  the  party  upon 
whose  application  the  proceedings  were  had. 
He,  when  he  relies  upon  such  proceedings, 
must  show  that  he  sustained  the  character 
which  he  then  represented  himself  to  bear. 
The  justice,  consequently,  erred  in  rejecting 
the  proof  offered  by  the  plaintiff,  and  in  decid- 
ing that  the  proceedings  were  a  sufficient  justi- 
fication to  the  defendant  without  proof  of  the 
fact  that  he  was  Overseer  of  Highways.(a) 

Judgment  reversed. 

(a)  See  this  question  discussed  and  the  authorities 
referred  to  in  Cowen  &  H.  Notes,  1016-1023. 


1O6*]  *STARKS  «.  THE  PEOPLE. 

Witnesses — Relations  between,  and  Parlies  Maybe 
Shown — Proof  of  Good  Character  Gh,ven  Only 
When  Attacked — Impeachment — Trial  of  In- 
dictment— Declaration  of  Witness — Admissi- 
bttity  of, 

It  is  always  competent  for  a  party  to  show  the  re- 
lations which  exist  between  a  witness  of  his  adver- 
sary and  the  party  against,  as  well  as  the  one  for 
whom  he  is  called. 

So  the  party  against  whom  a  witness  is  called  is 
entitled  to  prove  his  declarations  indicative  of  hos- 
tile feelings  towards  himself. 

Accordingly  held,  that  a  defendant,  on  the  trial  of 
an  indictment,  might  prove  that  a  witness  for  the 
prosecution  had  said  of  a  particular  locality,  that  it 
would  be  a  good  place  iii  which  to  kill  the  defend- 
ant, though  the  remark  was  made  before  the  time 
of  the  commission  of  the  alleged  offense,  and  the 
witness  to  whom  the  declaration  was  imputed,  on 
his  cross-examination,  had  denied  having  made  it. 

A  party  is  not  entitled  to  give  evidence  of  the  gen- 
eral good  character  of  his  own  witness,  unless  the 
character  of  the  witness  has  been  attacked  by  wit- 
nesses on  the  other  side. 

And  it  is  not  enough  'to  warrant  proof  of  good 
character  that  the  witness  bad  been  discredited  by 
proof  contradicting  portions  of  his  testimony,  and 
by  evidence  that  he  bad  made  declarations  hostile 
to  the  party  against  whom  he  was  called,  and  in  his 
testimony  had  denied  the  making  such  statements. 

A  party  has  a  right  to  impeach  the  general  char- 
acter of  a  witness  for  his  adversary,  though  the  tes- 
timony which  such  witness  had  given  related  solely 
to  the  general  character  of  another  witness. 

Citations- 1  Greenl.  Ev.,  sees.  449, 450 : 1  Stark.  Ev., 
ed.  1842,  pp.  189, 190:  1  Phil.  Ev.,  272.  273:  Cow.  &  H. 
Notes,  729,  730,  765 ;  3  Hill,  309 ;  7  Cont.,  70. 


ERROR  to  the  General  Sessions  of  Oswego- 
Co.  The  plaintiff  in  error  was  indicted  in 
the  Sessions,  in  June,  1845,  for  arson  in  burn- 
ing a  barn  of  Ebenezer  Perkins  at  Hannibal, 
Oswego  Co.,  April  1,  1845.  The  defendant 
pleaded  not  guilty,  and  the  trial  took  place  in 
December,  1845.  E.  Perkins  was  sworn  as  a 
witness  for  the  prosecution;  and  on  cross-ex- 
amination by  the  prisoner's  counsel  he  wa& 
asked  whether  he  did  not,  during  the  then 
last  winter  or  spring,  when  speaking  to  one 
James  Dunton,  and  referring  to  a  certain  black 
ash  swamp,  say,  "There  would  be  a  good  place 
to  kill  Starks "  [the  prisoner].  The  witness, 
said  he  had  not  so  stated  in  words  or  substance 
to  Dunton  or  anyone  else.  J.  Dunton  was 
afterwards  called  on  the  part  of  the  prisoner, 
who  offered  to  prove  by  him  that  during  the 
then  last;  winter  or  spring,  before  the  burning 
of  the  barn,  the  witness  Perkins,  in  speaking- 
to  *him  of  said  black  ash  swamp,  did  [*1O7 
say  it  would  be  a  good  place  to  kill  Starks. 
The  district  attorney  objected  to  the  evidence 
so  offered,  as  irrelevant,  and  because  the  dec- 
laration offered  to  be  proved  was  made  prior 
to  the  burning  of  the  barn.  The  court  sus- 
tained the  objection  and  excluded  the  evidence^ 

M.  B.  Perkins,  another  witness  for  the  pros- 
ecution, on  his  cross  examination  denied  hav- 
ing any  recollection  of  having  told  oneWinchell 
that  he  would  rather  give  $500  than  have  the 
prisoner  get  bail.  Winchell  was  called  by  the 
prisoner  and  testified  that  the  witness  M.  B. 
Perkins  had  made  a  declaration  to  him  to  that 
effect.  The  prisoner  also  gave  other  evidence 
contradicting  some  other  portions  of  the  testi- 
mony of  M.  B.  Perkins.  The  district  attorney 
then  offered  to  prove  that  said  Perkins'  gener- 
al reputation  for  morality  and  truth  was  good. 
The  prisoner's  counsel  objected,  as  no  evidence 
had  been  given  on  his  part  impeaching  the 
general  character  of  that  witness.  The  objec- 
tion was  overruled  and  the  evidence  received. 
The  same  question  was,  in  effect,  made  us  to- 
two  other  witnesses  for  the  prosecution. 

The  prisoner's  counsel  then  offered  to  show 
the  good  moral  character,  including  character 
for  truth,  of  certain  witnesses  called  and  ex- 
amined on  his  part,  whose  testimony  was  in 
contradiction  to  that  given  by  E.  &  M.  B.  Per- 
kins on  the  part  of  the  prosecution.  This  was- 
objected  to  by  the  prosecution  and  excluded 
by  the  court. 

One  Osborn  was  sworn  and  examined  as  a. 
witness  for  the  prosecution.  His  testimony  re- 
lated only  to  the  general  good  character  of  M. 
B.  Perkins,  another  witness  for  the  prosecu- 
tion, and  was  favorable  to  the  last  mentioned 


NOTE.— Witnesses—  Impeachment  of  character  of — 
Evidence  of  good  character— Evidence  of  hostile  feel- 
ing. 

That  it  is  competent  to  show  that  a  witness  is  hostile 
to  a  person  against  whom  he  has  testified,  see,  Schultz 
v.  Third  Ave.  R.  H.  Co.,  89  N.  Y.,  242 ;  Langhorne  v. 
Commonwealth,  76  Va.,  1012. 

That  <m  crow-examination  a  party  is  concluded  by 
answers  on  collateral  questions,  see,  People  v.  Ware, 
29  Hun,  478,  92  N.Y.,  663 :  TJ.  S.  v.  Neverson,  1  Mack- 
ey,  152  ;  Rocco  v.  Parczyk,  9  Lea.,  328. 

That  il  is  competent  to  impeach  an  impeaching  wit- 
ness, see,  Phillips  v.  Thorn,  84  Ind.,  84;  McClurg  v. 
Van  Zandt,  27  Kan.,  113 ;  State  v.  Lawlor,  28  Minn., 
216. 

That  evidence  of  good  character  of  witness  who  has 
not  been  impeached  is  inadmissible,  see,  Braun  v. 
Campbell,  86  Ind.,  516. 
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As  to  discrediting  one's  own  witness,  see.  Common- 
wealth v.  Donahoe,  133  Mass.,  407 ;  State  v.  Taylor, 
88  N.  C.,  604 ;  Tyler  v.  State,  13  Tex.  App.,  205 :  Fill- 
more  v.  TJ.  P.  R.  R.  Co.,  2  Wy.,  94 :  Cronan  v.  Rob- 
erts, 65  Ga.,  678 ;  State  r.  Lucas,  57  la.,  501 ;  Moore  v. 
Chicago,  etc.,  Co.,  59  Miss.,  243. 

As  to  discrediting  an  adversary  when  one  has  called 
him  as  a  witness,  see,  Cox  v.  Prater,  67  Ga.,  588 ;  Wal- 
lach  v.  Wylie,  28  Kan.,  138 ;  Tarsney  v.  Turner,  Z 
Flip.  C.  C.,  735. 

See,  generally,  as  to  impeaching  witnesses,  Knoll 
v.  State,  55  Wis.,  249;  Beckman  v.  Skaggs,  59  Cal., 
541 :  State  v.  Hickman,75  Mo.,  416 ;  Kelsey  v.  Layne, 
28  Kans.,  218 :  Evansville,  etc.,  tt.  R.  Co.  v.  Mont- 
gomery, 85  Ind.,  494;  Johnson  v.  Chicago,  etc.,  Co.,. 
58  la.,  348 ;  People  v.  Lee  Ah  Yute,  60  Cal.,  95 ;  Peo- 
ple v.  Beck,  58  Cal.,  212;  Hart  v.  Hudson  River 
Bridge  Co.,  84  N.  Y.,  56. 
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•witness.  On  the  cross-examination  of  John 
McClaughey,  a  witness  for  the  prosecution, 
the  prisoner's  counsel  offered  to  impeach  the 
general  character  of  Osborn  for  truth,  veracity 
and  moral  honesty.  The  district  attorney  ob 
jected  and  the  court  sustained  the  objection. 
The  counsel  for  the  prisoner  excepted  to  each 
of  the  rulings  of  the  court  before  mentioned. 
Several  other  questions  were  raised  and  de- 
cided in  the  course  of  the  trial.  Eventually 
1 08*]  *the  prisoner  was  found  guilty  by  the 
jury  and  was  sentenced  by  the  court  to  impris- 
onment in  a  state  prison. 

Mr.  N.  Hill,  Jr.,  for  plaintiff  in  error. 

Mr.  R.  H.  Tyler,  District  Atty.,  for  the 
people. 

By  the  Court,  Beardsley,  Ch.  J.  How 
much,  if  anything,  the  evidence  of  the  witness, 
Dunton,  would  have  amounted  to,  is  not  for 
us  to  s'ay,  but  it  was  clearly  competent  and 
should  not  have  been  rejected  by  the  court. 
It  tended  more  or  less  to  show-ill  will  or  mal- 
ice on  the  part  of  the  witness  towards  the  pris- 
oner on  trial,  and  was,  therefore,  pertinent  and 
material.  It  is  always  competent  to  show  that 
a  witness  is  hostile  to  the  party  against  whom 
he  is  called;  that  he  has  threatened  revenge,  or 
that  a  quarrel  exists  between  them.  A  jury 
would  scrutinize,  more  closely  and  doubtingly, 
the  evidence  of  a  hostile  than  that  of  an  indif- 
ferent or  friendly  witness.  Hence  it  is  always 
competent  to  show  the  relations  which  exist 
between  the  witness  and  the  party  against,  as 
well  as  the  one  for,  whom  he  was  called.  The 
inquiry  is  material,  as  it  goes  directly  to  the 
credit  of  the  witness  in  the  particular  case.  1 
Greenl.  Ev.,  sees.  449,  450;  1  Stark.  Ev..  ed. 
1842,  pp.  189,  190;  1  Phil.  Ev.,  272,  273;  Cow. 

6  H.  Notes,  pp.  729,  730.  765;  Atwoodv.  Welton, 

7  Cont.,  70. 

The  court  also  erred  in  allowing  the  district 
attorney  to  give  evidence  that  his  witness,  M. 
B.  Perkins,  was  of  good  general  character  for 
morality  and  truth,  for  the  reputation  of  the 
witness  had  not  been  attacked  by  the  defend- 
ant. The  only  ground  on  which  this  evidence 
can  be  supposed  to  have  been  received  is,  that 
the  defendant  gave  some  evidence  that  the  wit- 
ness, on  former  occasions,  had  made  certain 
statements  which  he  now  denied  to  have  made, 
and  that  his  testimony  was  in  some  respects 
contradicted  by  other  evidence  before  the  jury. 
Granting  all  this  to  have  been  shown  by  the 
defendant,  so  that  the  truth  of  the  evidence 
given  by  the  witness  was  thus  drawn  in  ques- 
tion, it  furnished  no  ground  for  allowing  the 
1 09*]  *prosecutor  to  give  evidence  of  the  gen- 
eral good  character  of  his  own  witness.  The 
very  point  was  considered  -and  adjudged  by 
this  court,  in  the  late  case  of  People  v.  Hulse, 
3  Hill,  309.  Without  going  over  the  subject 
here,  we  refer  to  the  views  there  expressed  by 
Mr.  J.  Bronson,  and  in  which  we  fully  concur. 
The  district  attorney  having  been  allowed  to 
go  into  evidence  that  his  witnesses  were  of  good 
character,  before  it  had  been  attacked  on  the 
other  side,  the  defendant  offered  similar  evi- 
dence as  to  the  wiinesses  on  his  part.  This 
was  objected  to  by  the  public  prosecutor  and 
rejected  by  the  court.  We  think  there  was  no 
error  in  this,  although  we  are  quite  unable  to 
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see  upon  what  principle  this  evidence  was  re- 
fused by  the  court  after  similar  evidence  on 
the  part  of  the  prosecution  had  been  received. 

It  was  argued  that  the  reputation  of  the  wit- 
ness Osborn  could  not  be  attacked,  as  he  had 
only  been  examined  on  the  question  of  char- 
acter in  regard  to  another  witness.  We  under- 
stand the  rule  to  be  that  the  general  character 
of  every  witness  may  be  drawn  in  question  by 
the  party  against  whom  he  is  called,  and  we 
are  not  aware  of  any  such  limitation  as  the  one 
referred  to  on  the  argument. 

There  are  several  other  points  presented  on 
this  bill  of  exceptions,  some  of  which,  we  think, 
were  wrongly  decided  by  the  court;  but  those 
already  stated  show  that  whatever  the  case 
really  may  have  been,  there  was  error  in  the 
trial  and  conviction.  Without,  therefore,  ad- 
verting particularly  to  other  points  in  the  case, 
the  judgment  must  be  reversed. 

Judgment  reversed. 

Witness— Showing  interest  of.  Cited  in— 6  N.  Y., 
346 ;  30  Hun.  69 ;  4  T.  &  C.,  317. 

Hostility  of  witness— Evidence  of.  Cited  in— 76  N. 
Y.,  595:  89  N.  Y..  249;  2  Hun,  45;  28  Hun,  44;  43 
How.  Pr.,  38 ;  8  W.  Dig.,  245 ;  14  Mian.,  38. 

Evidence  of  general  good  character  of  witness — 
When  admissible.  Cited  in— 29  Barb.,  620, 621 ;  4  Duer, 
421. 

General  character— Impeachment  of.  Cited  in— 5 
Abb.  N.  8.,  234  ;  1  Sheld.,  136 ;  30  Mich.,  437  ;  84  Ind., 
86 ;  43  Am.  Rep.,  86. 


*THE  PRESIDENT,  ETC.,  OP  THE    [*11O 
DUTCHESS  COUNTY  BANK 


IBBOTSON. 

Evidence  —  Notarial  Certificate  —  Revised  Statutes 
—  Notary  Cannot  Make  Official  Demand  in 
Another  State. 

The  certificate  of  a  notary  public  of  this  State  of 
the  presentment  of  a  promissory  note  for  payment 
out  of  the  State,  is  not  evidence  of  anything:  stated 
in  it.  Such  a  presentment  to  be  regarded  as  the  of- 
ficial act  of  the  notary  must  be  performed  within 
this  State,  and  it  is  only  official  acts  which  the  stat- 
ute authorizes  to  be  proved  by  a  certificate. 

The  presentment  of  a  note  or  bill  and  the  giving 
of  notice  to  indorsers  cannot  be  proved  by  showing 
that  a  notarial  certificate  stating  those  facts  had  ex- 
isted and  had  been  lost.  The  statute  creates  a  spe- 
cies of  evidence  unknown  to  the  common  law,  and 
where  it  cannot  be  produced  proof  of  the  facts  must 
be  made  in  the  usual  manner. 

Citation—  2  R.  S.,  2d  ed.,  283,  sec.  46. 

A  SSUMPSIT  on  a  promissory  note,  against 
1JL  the  defendant  as  third  indorser.  The  note 
was  made  by  G.  D.  Wall,  dated  New  Bruns- 
wick, N.  J.,  June  12,  1840,  and  was  for  the 
payment  of  $751.18  at  the  State  Bank  (N.  J.) 
three  months  after  date.  It  was  indorsed  by  the 
payee  and  another  person  and  then  by  the  de- 
fendant. The  only  question  was,  whether  the 
presentment  for  payment  and  notice  of  non- 
payment were  sufficiently  proved.  The  note 
was  lost.  It  had  been  delivered  by  the  holder 
to  the  plaintiff's  attorney,  who  testified  that  it 
had  been  lost  or  mislaid,  and  that  after  a  dili- 
gent search  he  could  not  find  it.  The  copy 
annexed  to  the  declaration  had  been  made  be- 
fore the  loss,  and  by  that  the  contents  of  the 
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note  were  established.  The  attorney  stated  that 
there  was  a  notarial  certificate  attached  to  the 

The  plaintiff's  cashier  testified  to  the  delivery 
of  the  uote  to  the  attorney  and  that  it  had  not 
been  redelivered:  hesaid  "There  was  a  protest 
in  due  form  annexed  to  the  note  by  a  notary  in 
New  York  under  his  official  seal  and  the  usual 
certificate  that  notice  was  given  to  the  m- 
dorsers  "  On  cross-examination  he  said  that 
the  notary  was  Mr.  Dyott,  of  N.  Y.,  who  was 
still  living.  The  defendant's  counsel  objected 
to  the  sufficiency  of  the  proof,  but  the  circuit 
judge  overruled  the  objection  and  advised  the 
jury  to  find  a  verdict  for  the  plaintiffs,  which 
they  did  accordingly.  The  defendant's  coun 
eel  excepted. 

Ill*]  *Mr.  N.  Hill,  Jr.,  for  defendant, 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
He  argued  the  following  points  :  1.  The  sec- 
ondary evidence  of  the  notary's  certificate  was 
inadmissible.  The  certificate  itself  was  an  in- 
ferior grade  of  evidence,  made  competent  only 
by  statute.  If  that  was,  for  any  reason,  unat- 
tainable, the  facts  should  have  been  proved  in 
the  usual  way,-which  might  readily  have  been 
done,  the  notary  being  alive.  2.  The  contents 
of  the  protest  and  certificate  were  not  proved. 
A  protest  "in  due  form,"  and  "the  usual  cer- 
tificate" mean  nothing.  3.  But  a  notary  in  N. 
Y.  could  not  make  a  presentment  of  a  note  in 
N.  J.,  where  this  was  payable.  It  was  an  of- 
ficial act  which  could  be  performed  only  within 
the  State,  under  whose  laws  the  notary  acted. 
2  R.  S.,  283,  sees.  44-46  ;  1  Id.,  102,  sec.  14. 
Again  ;  the  mode  of  charging  indorsers  is  gov- 
erned by  the  lex  loci  contractu.it.  That  in  this 
case  was  the  law  of  N.  J.  Bank  of  Rochester  v. 
Gray,  2  Hill,  229. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Beardsley,  Ch.  J.  This  is 
not  a  case  to  which  the  provision  making  no- 
tarial certificates  presumptive  evidence  of  cer- 
tain facts,  has  any  application  ;  so  that  if  the 
certificate  had  been  produced  and  had  been  in 
due  form  it  would  not  have  been  evidence.  2 
R.  S.,  2d  ed.,  283,  sec.  46.  The  section  author- 
izes the  notary  to  certify  certain  official  acts — 
the  demand  of  payment  and  notice.  But  the 
note  must  have  been  demanded  in  N.  J.  ;  and 
this  demand  could  not  have  been  an  official  act 
of  a  notary  in  this  State. 

But  the  certificate  of  the  notary  was  not  pro 
duced,  and  although  it  was  lost  or  destroyed 
parol  evidence  of  its  contents  was  inadmissible, 
The  statute  makes  the  certificate  presumptive 
evidence,  which  was  itself  an  innovation 
upon  the  common  law  rule  of  evidence.  A 
the  certificate  was  not  produced,  the  statute 
was  not  complied  with,  and  the  common  law 
rule  applied  to  the  case.  This  was  especially 
proper  as  the  notary  was  living  in  the  State  anc 
112*J  *might  have  been  produced.  In  such 
a  case  secondary  evidence  of  the  certificate 
should  never  be  received. 

There  was  no  legal  evidence  of  the  genuineness 

of  the  certificate,  or  of  its  contents.     But  this 

is  not  material,  the  other  reasons  stated  being 

sufficient  to  require  a  new  trial. 

New  trial  granted. 

Cited  in— 31  Hun.  521. 
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Sale  of  Liquor  without  License  —  Statutes  —  Indict- 
ment —  Practice  —  Party  Cannot  Discredit  His 
Own  Witness  —  Contradictwy  Statements. 

It  is  no  answer  to  a  chaise  of  selling  liquor  by  re- 
ail  without  license  that  it  was  sold  to  the  purchaser 

under  the  direction  and  prescription  of  a  licensed 

physician  ;  it  must  also  appear  that  it  was  prescribed 

"or  medical  purposes. 

An  indictment  was  sustainable  under  the  Act  of 
845,  concerning  excise,  Stat.,  p.  322,  for  selling  by 

retail  any  intoxicating1  or  spirituous  liquors  or  wines 

while  that  Act  remained  in  force. 
An  indictment  was  also,  at  the  same  time,  sustain- 

able for  the  same  offense  under  the  Revised  Statutes, 

except  as  to  certain  liquors  excepted  from  their  op- 

eration. 
It  is  not  competent  for  a  party  to  discredit  a  wit- 

ness called  and  examined  by  him,  by  asking  him 

whether  he  had  not  made  statements  upon  another 

occasion  contradictory  to  the  testimony  which  he 
lad  given. 
Accordingly,  where  the  prosecution,  on  the  trial 

of  an  indictment  for  selling  liquor  without  license, 
jailed  and  examined  a  witness  to  prove  a  sale  of 
iquor  by  the  defendant  to  him,  but  which  witness 
'ailed  to  prove  an  act  of  selling,  and  the  counsel  for 
;he  prosecution  then  asked  him  what  he  had  sworn 

on  the  subject  before  the  grand  jury  :  held,  that  the 
question  was  incompetent  and  inadmissible. 

Citations—  Laws  1845,  p.  323,sec.  5  ;  1  R.S.,  680,  sees. 
15,16  ;  682,  sees.  25,  26  ;  1  Phil.Ev.,  308-311  ;  1  Stark.Ev., 
Phil.  ed.  1842,  p.  216,  220:  App.,  606;  1  Greenl.  Ev., 
sees.  442,  443,  444  ;  Cow.  &  H.  Notes,  535-537,  pp.  780- 
782  ;  Roscoe,  Cr.  Ev.,  66,  166  ;  8  Carr.  &  P.,  768. 
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to  the  General  Sessions  of 
\J  Washington  Co.  The  defendant  was  in- 
dicted in  the  Sessions  in  October,  1846,  for  the 
offense  of  selling  strong  and  spirituous  liquor 
by  retail,  without  license,  and  for  selling  such 
liquor  to  be  drank  in  his  shop,  etc.,  contrary 
to  the  provisions  of  the  Revised  Statutes.  1  R. 
S.,  680,  sees.  15,  16,  25.  The  indictment  did 
not  contain  any  allusion  to  the  Excise  Law  of 
1845.  The  defendant  having  pleaded  not  guilty, 
the  trial  took  place  in  March,  1847. 

A  witness  for  the  prosecution  (Bailey)  testi- 
fied that  he  had  repeatedly  bought  wine  of  the 
defendant,  by  small  measure,  and  drank  it  in 
his  house.  The  defendant  offered  to  prove  that 
"  All  the  wine  drank  by  this  witness  was  de- 
livered to  him  *by  the  defendant  under  [*113 
the  direction  and  prescription  of  a  licensed 
physician."  The  counsel  for  the  people  ob- 
jected to  this  testimony,  and  the  court  sustained 
the  objection  and  excluded  the  evidence. 

R.  Baker,  a  witness  for  the  prosecution,  tes- 
tified that  the  defendant  had  given  him  liquor 
and  he  presumed  he  had  purchased  some  of 
him,  but  was  not  certain,  and  could  not  recol- 
lect purchasing  any;  though  he  had  certainly 
drank  liquor  in  the  defendant's  store.  He  said 
he  was  sworn  and  gave  evidence  before  the 
grand  jury,  upon  the  finding  of  this  indictment. 
The  district  attorney  then  asked  him  this  ques- 
tion: "What  did  you  testify  before  the  grand 
jury  ?"  The  defendant's  counsel  objected,  but 
the  court  overruled  the  objection  and  the  de- 
fendant's counsel  excepted.  The  witness  then 
related  the  evidence  which  he  had  given  before 
the  grand  jury,  which  went  to  show  that  be 
had  purchased  liquor  of  the  defendant  and  paid 
him  for  it. 

All  the  sales  of  liquor  proved  by  the  prose- 
cution took  place  after  May  19.  1846,  on  which 


NOTE.— Impeaching  witness.  See  Starks  v.  People, 
ante,  106,  note. 
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day,  as  it  was  shown, the  Town  of  Salem. where 
the  alleged  offenses  were  committed,  voted  "no 
license,"  pursuant  to  the  Act  of  1845.  Stat., 
p.  322. 

The  court  charged  the  jury  that  the  Act  of 
1845  had  not  altered  the  offense  as  created  by 
the  Revised  Statutes  of  selling  by  retail  with- 
out license,  but  had  regulated  the  manner  of 
granting  or  withholding  licenses,  and  the  mode 
of  recovering  penalties :  that  the  statute  referred 
to  had  not  made  anything  lawful  which  was 
criminal  under  the  Revised  Statutes.  The  de- 
fendant's counsel  excepted  to  the  charge,  and 
requested  the  court  to  instruct  the  jury  that  it 
was  not  an  indictable  offense  to  sell  liquor  by 
retail  since  the  vote  of  no  license.  The  court 
declined  so  to  charge,  and  the  defendant  again 
excepted.  The  jury  found  the  defendant  guilty, 
whereupon  he  brought  a  certiorari  to  this 
court. 

Mr.  S.  Stevens,  for  defendant. 

Mr.  J.  Van  Buren.  Atty-Oen.,  for  the 
people. 

1 14*]  *By  tfie  Court,  Beardsley,  Ch.  J.  It 
appeared,  on  the  trial,  that  the  defendant  had 
repeatedly  sold  wine  by  retail,  to  one  Bailey, 
which  he  drank  at  the  same  time  in  the  de- 
fendant's house.  The  defendant  then  offered 
to  show  that  this  wine  had  all  been  delivered 
by  him  to  Bailey  "under  the  direction  and  pre- 
scription of  a  licensed  physician."  The  evi- 
dence was  rejected  and  the  defendant's  counsel 
excepted. 

I  am  not  disposed  to  deny  that  the  prescrip- 
tion of  a  licensed  physician  might  justify  such 
a  sale;  but  the  liquor  or  wine  sold  must  have 
been  prescribed  "for  medical  purposes."  Such 
are  the  words  of  the  statute.  Laws  1845,  p.  328, 
sec.  5.  The  sale,  so  far  as  respects  the  vendor, 
must  be  made  in  good  faith,  to  enable  the  pa- 
tient to  follow  the  advice  of  his  physician.  A 
mere  sham  prescription  could  be  of  no  possi- 
ble avail  but  to  aggravate  the  offense.  Here 
the  offer  was  to  show  that  wine  had  been  pre- 
scribed, but  not  that  it  had  been  prescribed 
"for  medical  purposes."  This  falls  short  of 
what  the  statute  requires,  and  the  evidence 
was  properly  excluded  by  the  court. 

All  the  counts  in  this  indictment  are  found- 
ed on  the  Revised  Statutes,  so  that,  strictly 
speaking,  it  is  unnecessary  to  pass  upon  the 
question  whether  an  indictment  could  have 
been  sustained  on  the  Act  of  1845,  while  it  re- 
mained in  force.  I  entertain  no  doubt,  how- 
ever, that  it  could.  That  Act  may  have  made 
it  illegal  to  sell  certain  liquors,  the  sale  of 
which  was  not  prohibited  by  the  Revised  Stat- 
utes, but  it  made  no  sale  legal  which  those 
statutes  branded  as  a  crime.  The  Act  of  1845 
declares  that  "Whenever,  by  the  provisions  of 
this  Act,  the  electors  of  aay  town  or  city  shall 
have  determined  that  no  license  shall  be  grant- 
ed in  such  town  or  city,  whoever  shall  sell,  by 
retail,  any  intoxicating  or  spirituous  liquors  or 
wines,  or  in  any  manner  or  by  any  device.shall 
sell  by  retail  within  such  town  or  city,  shall 
be  liable  to  all  the  penalties  imposed  by  title 
nine,  of  part  first,  chapter  twenty,  of  the  Re- 
vised Statutes  for  selling  of  strong  or  spiritu- 
ous liquors  or  wines  without  license."  Sec.  5. 
Here  is  no  exception  as  to  the  sale  of  "intoxi- 
cating or  spirituous  liquors  or  wines"  of  any 
DEN  10  5. 


description  whatever,  the  sale  of  all  being  pro- 
hibited; but  the  Revised  Statutes  do  contain  an 
exception, *raaking  the  sale  of  "metheg  [*1 15 
lin,  currant  wine,  cherry  wine  or  cider,"  en- 
tirely legal.  1  R.  S.,  682,  sec.  26.  The  Act  of 
1845,  therefore,.so  far  as  respects  these  liquors, 
enlarged  the  class  of  illegal  sales. 

It  is  made  an  offense  by  the  Revised  Statutes 
to  "sell  any  strong  or  spirituous  liquors  or 
wines  to  be  drank  in"  the  house  or  shop  of  the 
seller,  or  in  any  out-house,  yard  or  garden  ap- 
pertaining thereto,  or  to  "suffer  any  such 
liquors  or  wines  sold  by  him,  or  under  his  di- 
rection or  authority,  to  be  drank  in  his  house 
or  shop,  or  in  any  out-house,  yard  or  garden 
appertaining  thereto,  without  having  obtained 
a  license  therefor  as  a  tavern  keeper/'  Id.,  680, 
sec.  16.  This  offense  of  selling  to  be  drank  in 
particular  places,  or  allowing  liquor  already 
sold  to  be  drank  in  any  such  place,  was  not 
touched  by  the  Act  of  1845,  but  remained  as  it 
was  before  the  passage  of  that  Act.  No  pros- 
ecution, penal  or  criminal,  for  this  offense, 
could  at  any  time  have  been  founded  on  this 
statute,  although  it  was  quite  otherwise  as  to 
the  offense  of  selling  by  retail  without  license. 
Where  a  town  had  voted  no  license,  offenses 
of  the  latter  description,  except  for  the  sale  of 
"metheglin,  currant  wine,  cherry  wine  or  ci- 
der." might  have  been  prosecuted  on  the  Re- 
vised Statutes,  or  on  the  Act  of  1845,  either 
being  equally  applicable  to  such  cases. 

It  was  urged  on  the  argument  of  this  case, 
as  it  had  been  on  previous  occasions,  that  the 
Act  of  1845  did  no  more  than  impose  a  pecun- 
iary penalty  for  selling  by  retail  without  a 
license,  and  did  not  subject  the  offender  to  a 
criminal  prosecution.  That  Act,  as  we  have 
seen,  declared  that  for  such  sales,  where  no  li- 
cense had  been  voted,  the  offender  should 
"be  liable  to  all  the  penalties  imposed  by"  the 
Revised  Statutes  "for  selling  strong  or  spirit- 
uous liquors  or  wines,  without  license."  Now, 
the  Revised  Statutes  imposed  but  a  single  spe- 
cific pecuniary  penalty,  for  such  a  sale,  al- 
though it  was  also  declared  to  be  a  misdemean- 
or and  punishable  by  fine  and  imprisonment. 
Id.,  680.  sec.  15;  682,  sec.  25.  The  word  "pen- 
alties" was  very  improperly  used  in  the  Act  of 
1845,  if  it  was  intended  thereby  to  subject  the 
seller  to  a  specific  penalty  of  $25  "for  selling 
*strong  or  spirituous  liquors  or  wines,  [*1 1 6 
without  license,"  and  not  make  the  illegal  sale 
a  crime.  We  think  the  Legislature  intended 
more  than  simply  to  impose  such  a  penalty,  and 
that  it  was  intended  the  Act  should  be  a  mis- 
demeanor as  well  as  a  penal  offense.  If  such 
was  not  the  object,  the  plural  word  "penal- 
ties" has  no  proper  meaning  in  the  statute.  It 
certainly  was  not  intended  to  abate  the  rigor 
of  the  former  law,  although  such  must  be  the 
effect  of  the  Act  of  1845,  unless  the  word  "pen- 
alties" extended  the  criminal  as  well  as  penal 
provisions  of  the  Revised  Statutes  to  sales  by 
retail  in  places  where  no  license  had  been  voted. 
We  think  such  was  the  intention  of  the  Legis- 
lature in  passing  the  Act  of  1845  and,  there- 
fore, that  such  sales  as  fall  within  that  Act  are 
crimes  as  well  as  penal  offenses.  In  this  re- 
spect we  concur  in  the  opinion  expressed  by 
this  court  in  the  case  of  Hodgman  v.  People,  at 
the  last  January  Term,  4  Den.,  235.(a) 

(a)  See  People  v.  Townsey,  ante,  p.  70. 
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So  far  we  agree  with  the  court  below,  and 
see  no  ground  for  interfering  with  the  judg- 
ment rendered.  But  a  more  difficult  question 
remains  to  be«considered. 

One  Baker  was  sworn  and  examined  as  a 
witness  on  the  part  of  the  prosecution.  His 
evidence,  as  originally  given,  amounted  to 
very  little  any  way,  and  if  it  did  not  tend  to 
prove  the  defendant  guilty  of  the  alleged  of- 
fense, it  equally  failed  to  exculpate  him  from 
what  had  been  sworn  to  by  others.  In  fact 
what  the  witness  had  said  left  the  case  pretty 
much  where  it  found  it. 

This  witness  in  giving  his  evidence  remarked 
that  he  "was  sworn  before  the  grand  jury;" 
when  the  district  attorney  asked  him  what  he 
testified  to  on  that  occasion.  The  counsel  for 
the  defendant  objected  to  the  inquiry,  but  the 
objection  was  overruled,  and  an  exception 
taken.  The  witness  then  proceeded  to  state 
that  he  had  testified  before  the  grand  jury  that 
he  at  several  times  purchased  brandy  of  the 
defendant,  and  paid  him  for  it,  thus  showing 
that  the  evidence  given  on  these  two  occasions, 
if  not  flatly  contradictory,  was  wholly  incon- 
sistent with  itself. 

1 1 7*]  *The  object  of  the  district  attorney, 
in  the  inquiry  made  by  him,  must  have  been 
to  discredit  the  witness  by  showing  that  his 
statement  before  the  grand  jury  was  at  vari- 
ance with  the  evidence  he  had  just  given. 
What  the  witness  had  sworn  to  before  the 
grand  jury,  could  on  no  principle  be  taken  as 
evidence  to  prove  the  defendant  guilty  of  the 
crime  charged  against  him.  Of  itself,  what 
the  witness  had  formerly  stated  "was  irrelevant 
to  the  question  of  guilty  or  not  guilty,  al- 
though it  might  be  called  out  with*a  view  to 
impeach  his  credit.  The  question  then  arises, 
can  a  public  prosecutor  be  allowed,  in  a  crim- 
inal case,  to  give  evidence  for  the  sole  purpose 
of  destroying  the  credit  of  his  own  witness? 

All  the  authorities  agree  that  a  party  will 
not  be  allowed  to  discredit  his  own  witness  by 
evidence  of  general  bad  character.  1  Phil.  Ev., 
308.  309;  1  Stark.  Ev.,  Phil.  ed.  1842,  p.  216; 
1  Greenl.  Ev.,  sees.  442,  443.  And  they  equal- 
ly agree  that  a  party  is  not  bound  to  abide  by 
the  statement  of  his  own  witness,  but  may  if 
he  can,  show  the  fact  to  be  different  by  other 
witnesses  in  the  cause.  Id. ,  Cow.  &  H.  Notes, 
535,  p.  780.  But  upon  the  particular  question 
now  before  us,  that  is,  whether  a  party  may 
show  that  his  own  witness  has  previously 
made  statements  contradicting,  or  inconsistent 
with  his  evidence,  the  books  are  far  enough 
from  being  agreed.  The  party  against  whom 
a  witness  is  called,  may  undoubtedly  do  so,  as 
he  also  may  attack  the  general  character  of 
the  witness,  both  being  allowable  for  the  same 
purpose,  that  is  to  destroy  his  credibility.  But 
that  is  not  the  case  here;  "the  attack,  in  this  in- 
stance, was  made  by  the  party  on  his  own  wit 
ness. 

Upon  this  subject  adjudged  cases  and  treat- 
ises upon  evidence  are  irreconcilable,  some 
holding  that  a  party  may  in  all  cases  impeach 
his  own  witness  in  this  manner,  although  not 
by  evidence  of  general  bad  character;  while 
others  would  limit  the  right  to  those  who  are 
conducting  prosecutions  for  crimes.  On  the 
other  hand,  there  are  not  wanting  authorities 
utterly  opposed  to  the  reception  of  such  evi- 
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dence  under  any  and  all  circumstances.  I  shall 
not  attempt  to  classify  the  cases  or  books  on 
the  point,  but  simply  refer  to  some  of  them 
for  the  Convenience  of  those  who  de-  [*1 18 
sire  to  examine  the  question  more  fully.  1 
Phil.  Ev.,  309-311  ;  Cow.  &  H.  Notes,  536 
537,  pp.  781,  782;  1  Stark.  Ev.,  216,  220,  App., 
606  ;  1  Greenl.  Ev.,  444  ;  Rose.  Cr.  Ev.,  66, 
166,  and  cases  referred  to  in  these  works. 

As  this  point  cannot  be  decided  on  author- 
ity, some  principle  must  be  found  on  which 
we  can  rest  our  opinion,  and  we  think  a  party 
should  in  no  case  be  allowed  to  give  evidence 
for  the  sole  purpgse  of  impeaching  his  own 
witness.  On  this  ground  a  party  is  precluded 
from  giving  evidence  that  his  witness  is  of  bad 
character;  nor  should  he  be  permitted  to  give 
evidence  of  any  description  which  can  only 
tend  to  discredit  the  witness.  It  is  competent 
to  the  party  to  show  the  truth  of  the  fact, 
whatever  may  have  been  said  by  a  witness  on 
his  part,  for  such  evidence  is  directly  pertinent 
to  the  issue  to  be  determined.  Besides,  this 
description  of  evidence  does  not,  necessarily, 
tend  to  impeach  or  discredit  the  witness.  He 
may  honestly  be  mistaken,  and  to  correct  his 
error  does  by  no  means  involve  the  witness  in 
the  crime  of  perjury,  but  may  be  reconcilable 
with  the  most  perfect  integrity  and  good  faith. 
Evidence  that  contradictory  statements  have 
been  made  by  a  witness,  is  only  allowable  with 
a  view  to  his  impeachment,  a  ground  not  open 
to  the  party  producing  the  witness.  The  an- 
swer to  an  offer  like  that  from  such  a  party, 
should  be  given  in  the  words  of  Mr.  J.  Patter- 
son in  a  similar  case:  "He  is  your  witness, and 
you  must  treat  him  as  such."  Reg.  v.  Farr,  8 
Carr.  &  P.,  768. 

We  think  the  court  erred  in  allowing  the 
public  prosecutor  thus  to  attack  his  witness, 
and  on  that  ground  alone  the  judgment  must, 
be  reversed  and  a  venire  de  now  awarded. 

Ordered  accordingly. 

Reviewed— 53  Pa.  St.,  492. 

Cited  in-4  N.  Y.,  312 :  53  N.  Y.,  232 ;  56  N.  Y.,  I 
74  N.  Y.,  68 ;  30  Am.  Hep.,  267 ;  15  Hun,  73 ;  12  Bart 
26 ;  97  Mass.,  68 ;  40  N.  J.  L.,  491. 


*RUE®.  ALTER.  [*lli 

Exemptions — Construction  of  /Statutes. 

Necessary  food  for  a  team  is  not  exempt  fr 
levy  and  sale  on  execution. 

Statutes,  exempting  portions  of  a  debtor's  prop- 
erty from  liability  for  nis  debts,  are  in  derogation 
of  the  common  law,  are  not  to  be  extended  by  an 
equitable  construction. 

Citation-2  R.  S.,  367,  sec.  22. 

ERROR  to  the  Montgomery  C.  P.  The  cause 
originated  in  a  justice's  court,  where  Al- 
ter as  plaintiff  recovered  a  judgment  against 
Rue  in  an  action  of  trespass  de  bonis  aaportatis, 
which  judgment  the  C.  P.  affirmed  on  certto- 
rari  brought  by  Rue;  who  thereupon  prose- 
cuted this  writ  of  error.  In  the  court  below 
the  defendant  justified  the  taking  of  the  prop- 
erty in  question,  which  consisted  of  crops  of 
corn  and  oats  growing,  as  a  constable,  by 
virtue  of  a  judgment  and  execution  against  the 
plaintiff.  The  plaintiff  was  a  householder.etc. ; 


NOTE.— Statutes—  Construction  of. 

Statutes  in  derogation  of  the  rights  of  property,  or 
the  common  law,  are  strictly  construed.  See,  Sharpe 
v.  Speir.  4  Hill,  76,  note. 
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and  be  proved  that  the  corn  and  oats,  which 
he  was  cultivating  on  the  lands  of  another  per- 
son, would  be  necessary  for  feeding  a  team 
which  he  owned  and  kept.  He  had  also  a  cow 
and  some  swine,  and  sufficient  to  feed  them 
without  resorting  to  the  corn  and  oats,  so  that 
the  question  was  whether  the  Act  of  1842. 
Stat.,  p.  193  exempted  the  necessary  food  for 
a  team,  where  the  debtor  had  one,  from  exe- 
cution. 

Messrs.  Genter  and  Cook,  for  plaintiff  in 
error. 

Mr.  J.  Wendell,  for  defendant  in  error. 

By  the  Court,  McKissock,  J.  The  only 
question  is  this  case  is,  whether  necessary 
food  for  a  team,  exempt  from  execution  under 
the  Law  of  1842.  is  also  exempt.  By  the  pro- 
vision in  the  Revised  Statutes  on  this  subject, 
among  other  property  "one  cow  and  two 
swine  and  the  necessary  food  for  them,"  are 
exempt.  2  R.  S.,  867,  sec.  22.  The  Act  of 
1842  declares  that  "  In  addition  to  the  articles 
now  exempt  by  law  from  distress  for  rent  or 
levy  and  sale  under  execution,  there  shall  be 
12O*J  exempted  *from  such  distress  and  levy 
and  sale  necessary  household  furniture  and 
working  tools,  and  team  owned  by  any  person 
being  a  householder  or  having  a  family  for 
which  he  provides,  to  the  value  of  not  exceed- 
ing $150."  Nothing  is  said  respecting  food  for 
the  team.  Now,  if  the  Revised  Statutes  had  in 
like  manner  been  silent  as  to  food  for  the  cow 
and  swine,  what  would  it  have  been  short  of 
direct  legislation  in  the  court  to  have  held 
that  it  should  be  exempt,  because  it  would 
be  convenient,  reasonable  and  proper  ?  It 
would  be  equally  if  not  more  unwarrantable 
in  the  present  case  to  pronounce  in  favor  of 
the  exemption  of  food  for  the  team.  The  Leg- 
islature is  not  presumed  to  insert  or  omit  pro- 
visions in  astatute  without  design,  at  any  time; 
but  this  is  more  especially  so  where  the  change 
would  make  the  enactment  hostile  to  previous 
legislation  on  the  same  or  a  kindred  subject. 
Besides,  the  statutes  exempting  a  debtor's 
property  from  the  payment  of  his  debts  are  not 
remedial  in  the  ordinary  sense,  so  as  to  require 
them  to  be  construed  with  any  peculiar  liber- 
ality. They  are  in  derogation  of  the  common 
law,  and  confer  immunities  and  privileges  con- 
trary to  its  general  maxims.  The  interpreta- 
tion, therefore,  is  to  be  according  to  what  is 
written,  or  what  is  plainly  or  manifestly  to  be 
implied  from  what  is  written.  The  court  is  not 
to  speculate  on  what  are  the  evils  to  be  pro- 
vided against,  and  thus  come  to  a  conclusion, 
in  conformity  to  what  a  liberal  and  munificent 
spirit,  or,  perhaps,  a  more  enlightened  judg- 
ment, than  that  displayed  in  the  legislative  pro- 
vision would  approve.  No  food  for  a  team  can 
be  held  exempt  from  execution  under  the  Law 
of  1842. 

Judgment  reversed. 

Cited  in-49  N.  Y.,  279;  36  Barb.,  379. 
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Perms  of  Lease — Distress — Re  entry — Proviso — 
Practice — Demand — Time  of. 

Though  a  landlord  may  generally  re-enter  for 
ion-payment  of  rent  without  showing  that  there 
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was  no  distress,  by  making  a  strict  demand  of  the 
rent  according  to  the  rules  of  the  common  law,  yet 
this  right  may  be  qualified  by  the  terms  of  the  lease 
so  as  to  depend  upon  the  absence  of  a  distress  at  the 
time  of  the  rent  becoming  due.  . 

Therefore,  where  a  lease  in  fee,  in  addition  to  the 
reddendum  clause  and  an  express  covenant  to  pay 
the  rent,  contained  a  proviso,  that  if  at  any  time 
there  should  be  no  sufficient  distress  to  pay  the  rent 
in  arrear;  or.  if  any  of  the  covenants  should  be 
broken,  the  landlord  might  re-enter ;  and  the  land- 
lord brought  ejectment  upon  a  re-entry  at  common 
law,  it  appearing  on  the  trial  that  there  was  a  suffi- 
cient distress ;  held,  that  the  action  could  not  be 
sustained. 

Where  premises  demised  or  granted,  reserving 
rent,  with  a  clause  of  re-entry,  are  held  in  separate 
parcels  by  different  persons  under  the  lessee  or 
grantee,  the  landlord  may  re-enter  upon  and  bring 
ejectment  for  any  separate  parcel  of  the  premises, 
against  the  party  holding  such  parcel.  Per  McKis- 
sock, J. 

In  such  a  case  the  demand  of  rent,  where  the  re- 
entry is  at  the  common  law,  must  be  for  all  that  is 
due  upon  the  whole  premises  included  in  the  demise, 
and  not  for  the  proportionate  part  due  in  respect  to 
the  defendant's  parcel.  Per  McKissock,  J. 

Where  a  grant  in  fee  reserving  rent,  besides  the 
reddendum  clause  and  a  covenant  to  pay  the  annual 
rent  on  the  first  day  of  February  in  each  year,  con- 
tained a  proviso  that  if  it  should  be  in  arrear  for 
twenty-eight  days  after  the  day  of  payment,  the 
landlord  might  prosecute  or  distrain  for  the  same 
at  his  option,  and  a  further  proviso  that  if  at  any 
time  there  should  not  be  a  sufficient  distress,  or  any 
of  the  covenants  should  be  broken,  that  the  land- 
lord might  re-enter,  the  proper  day  for  demanding 
the  rent  with  a  view  to  a  re-entry  at  common  law  is 
the  twenty-eighth  day  after  the  first  day  of  Febru- 
ary. Per  McKissock.  J.  Contra,  per  Whittlesey,  J., 
who  was  of  opinion  that  the  demand  should  be  on 
the  first  day  of  February. 

Citations— ISaund.,  287,  «.  16;  32  H.  VIII.,  ch.  34  ; 
1  R.  S.,  747,  sees.  33, 25 ;  Woodf  ..Land  &  Ten.,  247, 248, 
367.  ed.  181ft;  2  BU,  154, 156  ;  6  Hill.  377,  289 ;  10  Co., 
129 ;  Cro.  Eliz.,  48,  209 ;  17  Johns.,  66 :  1  Burr.,  620 ;  11 
Johns.,  4, 163;  2  R.  S.,  505,  sec.  30 ;  Co.  Litt.,  201  b. 

T?  JECTMENT,  tried  at  the  Albany  Circuit, 
-EJ  in  October,  1844,  before  Parker,  C.  Judge. 
The  declaration  was  for  a  piece  of  land  de- 
scribed by  specifying  the  adjoining  owners, 
and  which  was  stated  to  be  all  the  land  in  the 
possession  of  the  defendant  in  the  parcel  of 
land  theretofore  demised  by  Stephen  Van  Rens- 
selaer,  deceased,  to  William  Davis. 

The  plaintiff  gave  in  evidence  the  counter- 
part of  a  conveyance  in  fee,  by  indenture, 
dated  December  8,  1813,  from  Stephen  Van 
Renssalaer,  described  as  the  "  proprietor  of  the 
*Manor  of  Rensselaerwick,"  to  Will-  [*122 
iam  Davis,  and  executed  by  Davis,  of  a  piece 
of  land  described  by  metes  and  bounds  and  as 
containing  188^  acres  of  land.  There  was  a 
reddendum  clause  as  follows:  "Yielding  and 
paying  therefor  yearly  and  every  year  during 
the  continuance  of  this  grant,  unto  the  said 
Stephen  Van  Rensselaer,  his  heirs  or  assigns, 
the  yearly  rent  of  eighteen  bushels  and  three 
fourths  of  a  bushel  of  good,  clean,  merchanta- 
ble winter  wheat,  four  fat  hens,  to  be  delivered 
at  the  now  mansion  house  of  the  said  Ste- 
phen Van  Rensselaer,  in  the  Town  of  Water- 
vliet,  unless  specially  directed  by  the  said  Ste- 
phen Van  Rensselaer,  his  heirs,  administrators 
or  assigns  to  be  delivered  at  some  other  place, 
not  more  than  one  mile  distant  from  the  said 
mansion  house  or  the  spot  on  which  it  is  now 
erected;  and  perform  one.  day's  service  with 
carriage  and  horses;  the  first  payment  to  be 
made  on  the  first  day  of  February  next;  and 
thereafter  in  and  upon  the  first  day  of  Febru- 
ary in  each  year."  The  next  clause  was  a  cov- 
enant on  the  part  of  the  grantee  to  pay  the  rent 

727 


122 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1847 


reserved,  "at  the  days  and  times  and  in  the  man- 
ner aforesaid."  After  several  covenants  and 
provisos,  the  instrument  proceeded  as  follows: 
"Provided,  always,  nevertheless,  that  if  it  shall 
so  happen  that  the  rent  above  reserved,  or  any 
part  thereof,  shall  be  behind  and  unpaid  by 
and  for  the  space  of  twenty-eight  days  next 
after  the  said  days  of  payment,  that  then  and 
in  every  such  case,  it  shall  and  may  be  lawful 
for  the  said  S.  V.  R. .  his  heirs  and  assigns,  and 
any  of  them,  at  the  option  of  the  said  S.  V.  R. , 
his  heirs  or  assigns,  at  any  time  thereafter, 
either  to  prosecute  for  the  recovery  of  all  rents 
then  due,  in  some  court  of  record,  or  in  person 
or  by  his  or  their  servant  or  servants,  bailiff  or 
bailiffs,  into  the  whole  or  any  part  of  the  prem- 
ises to  enter  and  there  to  d'istrain,  etc.  And 
provided  further,  and  these  presents  and  every- 
thing herein  contained  are  upon  this  express 
condition,  that  if  it  should  at  any  time  happen 
that  no  sufficient  distress  can  be  found  upon 
the  premises  to  satisfy  such  rent  due  and  in 
arrear  as  aforesaid,  or  if  either  of  the  cove- 
nants and  conditions  hereinbefore  contained  on 
the  part  of  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  to  be  performed,  fulfilled 
123*]  *and  kept,  shall  not  be  performed,  ful- 
filled and  kept,  or  shall  be  broken,  that  then, 
and  in  each  and  every  such  case,  from  thence- 
forth and  at  all  times  thereafter  it  shall  and 
may  be  lawful  to  and  for  the  said  S.  V.  R.,  his 
heirs  and  assigns  and  any  of  them,  into  the 
whole  of  the  said  hereby  granted  premises.and 
into  any  and  every  part  thereof  in  the  name  of 
the  whole  to  re-enter,  and  the  same  as  his  and 
their  former  estate  to  have  again,  etc.,  and 
upon  such  entry  made  by  the  said  S.  V.  R., 
his,  etc.,  these  presents  and  everything  herein 
contained  shall  cease,  determine,  and  become 
void  and  of  no  effect." 

The  plaintiff  also  gave  in  evidence  the  last 
will  and  testament  of  Stephen  Van  Rensselaer, 
which  took  effect  by  the  death  of  the  testator 
January  26,  1839,  by  which  he  devised  to  the 
plaintiff  all  his  "  lands,  tenements,  heredita- 
ments and  real  estate, with  the  rents,  issues  and 
profits  thereof,  situate  in-  the  Manor  of  Rens- 
selaerwick,  on  the  west  side  of  Hudson  River," 
with  certain  exceptions. 

Andrew  D.  Lansing,  a  witness  for  the  plaint- 
iff, testified  ihat  March  1, 1843,at  half  past  five 
o'clock  in  the  afternoon,  he  was  on  the  front 
steps  of  the  mansion  house  mentioned  in  the 
grant,  and  as  agent  of  the  plaintiff  demand- 
ed the  payment  of  one  year's  rent  due  on  this 
lease.  He  read  from  a  paper  the  language 
which  he  said  he  made  use  of  in  making  the 
demand  on  that  occasion,  as  follows:  "By 
virtue  of  a  letter  of  attorney  which  I  now  hold 
in  my  hand,  I  do  for  and  in  the  name  of  Ste- 
phen Van  Rensselaer  [the  plaintiff],  demand 
payment  of  eighteen  and  three  fourths  bushels 
of  good  clean  merchantable  winter  wheat,  four 
fat  hens,  and  one  day's  service  with  carriage 
and  horses,  reserved  in  and  payable  by  virtue 
of  a  lease  made  by  the  late  Stephen  Van  Rens- 
selaer, on  the  8th  day  of  December,  1813,  the 
counterpart  of  which,  made  by  said  William 
Davis,  I  now  have  in  hand."  The  witness 
stated  that  he  was  an  agent  of  the  plaintiff  and 
had  been  of  his  father,  the  grantor  in  the  in- 
denture; that  there  was  an  office  opposite  the 
aforesaid  mansion  house, on  the  other  side  of  the 
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street,  and  distant  about  150  yards  therefrom, 
adjoining  which  office  was  a  store  in  which 
the  wheat  rents  due  from  the  tenants  on  the 
*manor  were  usually  received;  that  [*  12! 
the  defendant  in  this  suit  had  paid  rent  only  or 
two  occasions,  when  he  had  paid  in  wood.  Th 
plaintiff  then  gave  evidence  tending  to  shov 
that  the  defendant  was  and  had  been  for  sev- 
eral years  in  possession  of  the  premises  men- 
tioned in  the  declaration,  being  about  100  acres 
of  land,  parcel  of  the  premises  gran  ted  to  Davis, 
and  that  he  held  under  that  grant  by  m&sne  con- 
veyances from  Davis. 

It  appeared  that  the  grantor  had  at  various 
times  sent  out  printed  notices,  desiring  the  ten- 
ants to  pay  their  rents  in  arrear  at  the  office. 
These  were  posted  in  taverns  and  given  to  in- 
dividual tenants;  but  it  did  not  appear  that  the 
defendant  had  seen  or  received  any  of  them, 
or  that  any  such  had  been  issued  since  the  rent 
demanded  became  due.  The  plaintiff  admitte 
that  when  the  demand  was  made  there  was 
sufficient  distress  on  the  premises  to  satisfy  al 
rent  unpaid. 

The  defendant  moved  for  a  nonsuit  on  tht 
following  grounds:  1.  That  the  demand  of  the 
rent  was  not  made  on  the  right  day.     2.  Tht 
as  the  defendant  held  in  severally  a  distinct  por 
tion  of  the  premises  subject  to  rent,  only 
much  should  have  been  demanded  as  the  de 
fendant  was  bound  to  pay  for  his  part  of  the 
lot.     3.  That  the  will  of  Stephen  Van  Rensse 
laer.  Sr.,  did  not  convey  to  the  plaintiff  a  title 
to  the  rent  in  question.     4.  That  the  place  of 
payment  had  been  changed  pursuant   to  the 
provisions  of  the  grant,  and  that  the  demanc 
should  have  been  made  at  the  office.     5.  That 
by  the  true  construction  of  the  indenture,  the 
right  to  re  enter  for  non-payment  of  rent  was 
restricted  to  a  case  in  which  there  was  no  suf- 
ficient distress. 

•The  judge  nonsuited  the  plaintiff,  who  ex- 
cept ed. 

Mr.  D.  McMartin,  for  plaintiff,  moved  tc 
set  aside  the  nonsuit  and  for  a  new  trial  on 
bill  of  exceptions.  He  argued  the  following 
points:  1.  The  demand  was  correctly  made  i 
to  time.  The  first  day  of  March  was  the  twenty- 
eighth  day  after  the  first  day  of  February,  anc~ 
the  tenant  had  twenty-eight  days  within  whic" 
to  pay  his  rent  in  order  to  avoid  a  re-entry. 
Doe  v.  Wandlass,  7  T.  R.,  117;  1  Saund.,  287, 
n.  16;  Woodf.  L.  &  T.,  2d  Lond.  ed.,  pp.  337, 
338;  Co.  Litt.,  202  a.  *2.  The  demand  [*12f 
was  for  the  rent  of  a  single  year.  This  wa 
correct,  though  there  were  other  years'  rent  it 
arrear.  As  to  these,  the  day  of  payment  hac 
passed,  and  no  demand  having  been  made 
when  they  became  payable,  there  could  not  be 
a  re-entry  at  common  law.  3.  The  circum- 
stance that  there  were  several  tenants  on  the 
premises  out  of  which  the  rent  issued,  did  not 
require  or  authorize  the  landlord  to  demanc" 
less  than  the  whole  year's  rent.  To  warrant  t 
re-entry  against  either  tenant  the  whole  year's 
rent  must  be  demanded,  as  was  done  in  this  in- 
stance. 4.  Rents  in  fee  are  hereditaments. 
They  fall  also  within  the  denomination  of  lands 
and  of  real  estate.(a)  The  title  to  this  rent, 
therefore,  passed  to  the  plaintiff  under  the  will 
of  S.  Van  Rensselaer,  the  elder.  2  Bl.  Com., 
21,42;  3  Kent,  Com.,  401.  5.  The  demand  ws 
(a.)  See,  Payn  v.  Beal,  4  Den.,  405. 
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made  at  the  right  place.  The  place  of  pay- 
ment had  not  been  changed.  6.  The  fact  of 
the  existence  of  an  adequate  distress  had  no 
bearing  on  the  case.  The  re-entry  was  sought 
to  be  maintained  at  the  common  law  and  not 
under  the  statute.  Jackson  v.  Collins,  11  Johns., 
1;  Jacksonv.  Hogeboom,  Id.,  163,  165;  Jackson 
v.  Kipp,  3  Wend.,  230.  No  demand  is  neces- 
sary where  there  is  a  covenant  to  pay  the  rent. 
It  is  required  only  where  it  is  claimed  solely 
under  the  reddendum  clause.  1  Plowd.,  69. 

Mr.  R.  W.  Peckham,  for  defendant.  1. 
The  demand  should  have  been  made  on  the 
first  day  of  February,  for  it  was  on  that  day 
the  rent  became  due.  The  covenant  was  to 
pay  on  that  day  and  not  on  the  28th  day  there- 
after. It  is  true  that  the  note  of  Sergeant  Will- 
iams in  Saunders'  Reports,  referred  to  by  the 
plaintiff's  counsel,  states  that  where  the  provi- 
so is  "that  if  the  rent  shall  be  behind  and  un- 
paid by  the  space  of  30,  or  any  other  number 
of  days  after  the  day  of  payment,  it  shall  be 
lawful  for  the  lessor  to  re-enter,"  a  demand 
must  be  made  on  the  30th  or  other  last  day. 
This  clause,  it  will  be  perceived,  was  a  limita- 
tion of  the  right  to  re-enter.  In  the  case  at  bar 
12t>*]  *it  is  at  the  utmost  only  a  postponement 
of  the  right  to  distrain,  and  does  not  at  all  af- 
fect the  right  to  re-enter.  But  it  has  lately 
been  held  that  the  clause  is  entirely  nugatory. 
Hill  v.  Stocking,  6  Hill,  277.  The  right  to  re- 
enter  attached  upon  non-payment  on  the  day 
on  which,  by  the  terms  of  the  covenant  to  pay 
the  rent,  it  was  payable.  The  remedy  by  re- 
entry at  common  law  has  always  been  held  to 
be  a  very  strict  proceeding.  Jackson  v.  Harri- 
son, 17  Johns.,  66  ;  Jackson  v.  Kipp,  3  Wend., 
230.  2.  By  the  true  construction  of  the  in- 
denture, there  was  no  right  of  re-entry,  unless 
upon  failure  of  a  sufficient  distress  on  the  prem- 
ises. The  right  to  re-enter  is  matter  of  con- 
vention and  depends  upon  the  provision  on 
that  subject  in  the  indenture.  Consequently, 
the  parties  may  modify  the  right  as  they  shall 
see  fit,  and  the  question  in  this  case  is  whether 
they  have  not  agreed  that  there  shall  be  a  re- 
entry only  in  the  absence  of  a  distress.  We  in- 
sist that  they  have  so  qualified  it.  If  it  were 
a  case  of  doubtful  construction,  such  an  inter- 
pretation should  be  applied  as  will  prevent  a 
forfeiture.  Fabian  v.  Winston,  Cro.  Eliz.,  209; 
Jacksonv.  Topping,  1  Wend.,  388.  3.  Assign- 
ees of  a  reversion  are  entitled  to  take  advan- 
tage of  conditions  in  leases  made  by  their  pre- 
decessors in  the  title  only  by  virtue  of  the  Stat- 
ute 32  Hen.  VIII.,  ch.  34,  re-enacted  in  this 
State.  1  R.  L.,  363,  sees.  1,  3.  Under  this 
statute  it  is  well  settled  that  an  assignee  of  the 
reversion  in  a  part  of  the  land  demised  cannot 
re-enter  for  a  condition  broken.  1  Saund.,  287, 
n.  16.  Again,  by  the  Act  Concerning  Tenures, 
1  R.  L. ,  70,  sec.  1,  where  a  freeholder  shall  sell 
a  part  of  his  lands,  the  alienee  of  the  part  shall 
be  liable  to  a  proportionate  part  of  the  services 
due  to  the  chief  lord.  By  force  of  this  statute 
and  by  accepting  the  defendant  as  his  tenant 
for  the  part  of  the  premises  held  by  him  a  new 
tenancy  is  created,  and  the  reversion  is  thus 
severed  and  the  condition  is  gone.  4.  The  de- 
mand was  not  made  at  the  right  place.  The 
office  had  been  substituted  for  the  manor  house 
pursuant  to  the  provision  in  the  lease,  and  the 
demand  should  have  been  made  there.  Be- 
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sides,  the  day's  service  should  have  been  de- 
manded personally  of  the  party  liable  to  ren- 
der it.  Bac.  Abr.  Rent,  1,  pi.  1.  The  idea  that 
no  *demand  is  necessary  where  there  [*127 
is  a  covenant  to  pay  the  rent  is  exploded.  Doe 
v.  Wandlass,  7T.  R.,  117. 

Mr.  C.  L.  Jenkins,  in  reply.  The  con- 
struction adopted  by  the  plaintiff,  as  to  the 
time  of  making  the  demand,  is  the  one  most 
favorable  to  the  defendant.  It  is  also  the  rea- 
sonable construction;  for  it  would  be  singular 
if  a  party  might  re-enter  on  the  first  day  named, 
but  could  not  distrain  until  the  later  day.  A 
re-entry  at  common  law  may  be  made  without 
an  express  condition  in  the  lease,  though  not 
by  the  statute.  Jackson  v.  Hogeboom,  11  Johns., 
163.  165. 

The  mansion  house  and  office  were  virtually 
the  same  place  so  far  as  concerns  the  receiving 
of  the  rent.  The  landlord  did  not  want  the 
wheat  in  his  hall  or  parlor,  but  at  his  store- 
house. The  lease  means,  at  the  proper  place 
on  the  premises  connected  with  his  mansion 
house. 

McKissock,  J.  There  is  a  unity  in  the 
condition  that  cannot  be  broken,  at  least  by  the 
lessee,  by  any  assignments  or  subdivisions  of 
the  premises.  Whoever  holds  a  part  holds  that 
part  subject  to  the  performance  of  the  whole 
condition.  That  which  is  necessary  to  the  ex- 
istence of  the  whole  must  be  necessary  to  the 
existence  of  the  parts.  Each  and  all  of  the  hold- 
ers are  bound  to  see  to  it  that  the  whole  rent  is 
paid.  The  plaintiff  was  right  then  in  demand- 
ing the  whole;  and  under  that  demand  he  has 
a  right  to  bring  actions  against  all  the  separate 
holders,  however  numerous.  If  this  were  not 
so,  by  what  rule  of  apportionment  would  he 
be  ever  able  to  comply  with  the  strictness  of  the 
rule  that  he  is  not  to  demand  either  a  penny 
too  much  or  too  little.  1  Saund.,  287,  n.  16. 
By  the  common  law  an  assignee  or  grantee  of 
a  reversion  could  not  enter  for  condition 
broken,  except  in  case  of  lease  for  years.  But 
by  the  32  Hen.  VIII.,  ch.  34,  which  has  been 
re  enacted  in  this  country,  1  R.  S.,  747,  sees. 
23,  25,  he  may  ;  and  under  this  statute  it  ha* 
been  held  that  the  assignee  of  a  part  of  the  re- 
version cannot  re  enter,  on  the  ground  that  the 
condition,  being  entire,  cannot  be  apportioned 
by  the  act  of  the  parties.  Note  to  Saund.,  su- 
pra. *And  there  would  appear  to  be  [*128 
no  better  reason  why  an  entire  condition  should 
be  apportioned  by  act  of  the  lessee  or  his  as- 
signees than  by  the  lessor. 
The  next  inquiry  is,  whether  the  demand  was 
made  at  the  proper  time.  On  the  argument  of 
this  branch  of  the  case,  it  appeared  to  be  as- 
sumed, that  the  determination  of  that  question 
depended  in  whole  or  in  part  on  the  question 
when  a  suit  at  law  might  be  brought  for  the 
rent.  That  I  apprehend  is  by  no  means  the 
criterion  ;  for  the  right  to  bring  covenant  for 
the  rent  may  exist  and  the  time  for  re  entry  not 
yet  have  arrived.  The  breach  of  the  covenant 
to  pay  could  never  alone  work  a  forfeiture  of 
the  lease,  nor  could  it  determine  the  time  of 
such  forfeiture,  unless  the  time  named  in  the 
covenant  for  payment  or  the  existence  of  the 
right  of  action  are  made  the  premises. of  the 
condition.  A  covenant  may  also  be  a  condi- 
tion, but  that  is  only  so  where  the  technical 


128 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1847 


•words  of  a  condition  are  inserted  in  this  wise, 
provided,  also,  and  the  lessee  doth  covenant, 
£tc.  Woodf.  L.  &  T.,  247,  248;  2  Bl.f  154,156. 
The  first  proviso  in  this  lease  as  to  the  pay- 
ment of  the  rent,  in  terms,  limits  the  right  to 
distrain  to  a  period  twenty-eight  days  after  the 
day  of  payment  before  mentioned  -the  first  day 
of  February.  Now  this  proviso  can  by  no  just 
criticism  be  said  to  make  any  attempt  to  con- 
trol the  time  at  which  suit  might  be  brought, 
and  if  it  had,  it  would  have  been  nugatory. 
Hill  v.  Stocking,  6  Hill,  289.  But  it  does  give 
the  right  of  distress,  which  did  not  exist  by  the 
•common  law,  as  this  is  a  rent  charge  ;  and  it 
also  determines  that  the  right  shall  arise  if  the 
rent  or  any  part  of  it  shall  remain  due  for  28 
days  after  the  time  of  payment.  Connected 
with  and  growing  out  of  this  right  of  distress 
comes  the  right  of  re-entry  as  given  in  the  con- 
dition respecting  re-entry. 

The  word  "or,"  it  will  be  perceived,  is  used 
between  the  different  branches  of  the  condi- 
tion: "If  it  shall  happen  that  there  is  no  dis 
tress, or  if  either  of  the  covenants  or  conditions 
shall  be  broken."  The  sentence  has  the  same 
meaning  as  if  the  word  "also"  had  been  used, 
so  that  after  the  branch  respecting  distress,  it 
had  read,  "also  if  either  of  the  covenants  and 
129*]  Conditions."  The  latter  terms  of  the 
proviso  give  the  right  of  entry  whenever  any 
of  the  conditions  or  covenants  therein  before 
contained  shall  be  broken,  while  the  former 
terms  of  the  condition  make  it  dependent  on 
the  occurrence  of  the  right  to  distrain.  It  is 
plain,  therefore,  that  the  authority  to  distrain 
and  the  right  to  re-enter  are  coeval,  or  at  least, 
that  when  they  do  both  exist  they  arise  at  the 
same  time  on  the  same  day.  Stated  in  a  sepa- 
rate proposition,  the  result  of  the  whole  matter 
is  this:  if  the  rent  remained  due  and  in  arrear 
for  the  space  of  twenty-eight  days  after  the 
time  appointed  for  payment,  and  there  was  not 
then  sufficient  distress  on  the  premises,  the 
right  of  re-entry  arose,  and  the  demand  was 
made  on  the  right  day.  Woodf.  L.  &  T.,  267, 
•ed.  1816;  Clun's  case,  10  Rep.,  129.  In  this  last 
case  the  rent  was  payable  at  a  certain  feast,  or 
within  thirteen  weeks  thereafter,  and  it  was 
held  not  to  be  dueordemandable  until  the  end 
of  the  thirteen  weeks.  See,  also,  1  Saund., 
'287,  n.  16;  Fabian  v.  Winston,  Cro.  Eliz.,  209; 
Cropp  v.  Hambleton,  Id.,  48.  In  such  cases  it 
has  sometimes  been  the  practice  for  greater 
•caution  to  make  demand  both  days,  as  was 
done  in  Jackson  v.  Harrison,  17  Johns.,  66. 

But  I  am  of  opinion  that  there  could  be  no  re- 
entry for  condition  broken  in  this  case,  if  there 
was  a  sufficient  distress  on  the  premises, and  that 
the  plaintiff  was  bound  to  have  shown  that  there 
was  none.  The  courts  have  always  been  strict 
in  their  requirements  to  prevent  forfeitures; 
and  accordingly  in  ejectment  for  the  non- 
payment of  rent  under  the  Statute  of  4  Geo. 
II.,  it  was  held  that  the  plaintiff  could  not  re- 
coyer  unless  he  proved  that  there  was  not  suf- 
ficient distress,  though  the  statute  was  silent 
on  the  point.  Note  to  Saund.,  supra;  Doe  v. 
Lewis,  1  Burr.,  620.  The  same  rule  has  been 
enforced  under  our  statute,  Jackson  v.  Collins, 
11  Johns.,  4,  and  it  is  now  incorporated  into 
our  Revised  Statutes.  2  R.  S.,  505,  sec.  30.  If 
this  has  been  required  in  proceedings  under 
these  statutes,  much  more  should  it  be  in  a 
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case  where  the  rigor  of  the  common  law  is  in- 
voked to  enforce  a  forfeiture,  and  that,  too,  un- 
der a  proviso  in  the  grant  containing  almost 
the  words  in  which  the  judicial  *rule  [*13O 
above  stated  has  been  transplanted  into  the 
statutes  of  this  State. 

We  were  referred  on  the  argument  to  Jack- 
son v.  Collins,  above  mentioned,  and  to  Jackson 
v.  Hogeboom,  11  Johns.,  163,  to  show  that  the 
plaintiff  might  demand  the  rent  and  re  enter 
notwithstanding  there  was  sufficient  distress; 
and  it  was  said  that  a  demand  and  non  payment 
was  evidence  of  the  breach  of  the  covenant  to 
pay.  But  it  is  the  breach  of  the  condition  and 
not  the  breach  of  the  covenant  to  pay  that  gives 
the  right  of  re  entry.  Besides,  the  cases  re- 
ferred to  only  decide  that  in  ejectment  for  non- 
payment of  rent,  if  the  party  proceed  under  the 
statute,  he  must  show  want  of  sufficient  dis- 
tress; while  if  he  proceed  at  common  law  he 
must  prove  a  demand.  There  is  no  intimation 
in  either  case  that  the  estate  is  ever  forfeited 
by  a  simple  breach  of  the  covenant  to  pay,  or 
without  regular  demand  in  a  common  law  pro- 
ceeding. 

The  demand  was  not  in  any  respect  originally 
resorted  to  as  a  proof  of  the  breach  of  the  cove- 
nant to  pay:  that  could  be  shown  in  a  much 
more  simple  way;  but  to  give  some  check  to 
the  destructive  power  of  a  condition  broken. 
And  it  was  said  in  connection  with  that  pur- 
pose, in  the  language  of  the  old  books — a  les- 
sor cannot  enter  without  demand,  which  must 
be  on  the  land,  for  the  land  is  the  debtor  and 
the  rent  cometh  out  of  the  land.  Co.  Litt., 
201  b. 

It  is  unnecessary  to  advert  to  the  other  que 
tions  discussed  on  the  argument,  as  it  already 
sufficiently  appears  that  the  plaintiff  was  right- 
ly nonsuited. 

Whittlesey.  J.  The  points  made  on  the 
argument  all  relate  to  the  requisites  of  a  re- 
entry of  the  non-payment  of  rent,  and  princi- 
pally as  to  the  demand  for  the  rent.  Answers 
to  the  following  questions  will  determine  the 
points  raised :  1.  Was  the  demand  of  rent  made 
on  the  right  day?  2.  Was  it  made  at  the  right 
place?  3.  Was  it  made  for  the  right  sum?  4. 
Could  there  be  any  re-entry  for  non  payment 
of  rent,  since  it  was  admitted  that  there  was 
sufficient  distress  on  the  premises  to  satisfy  the 
rent? 

*At  common  law  great  strictness  and  [*  1 3 1 
technical  nicety  were  required  to  entitle  the 
reversioner  to  re  enter  for  non-payment  of 
rent.  There  must  be  a  demand  of  rent — and 
the  precise  rent  due — upon  the  precise  day 
when  it  is  due — at  a  convenient  time  before 
sunset — at  the  place  appointed  for  the  pay- 
ment of  the  rent.  Duppa  v.  Mayo,  1  Saund., 
287,  n.  16.  As  the  law  leans  against  forfeit- 
ures, this  strictness  is  not  relaxed  in  our  owr 
courts.  Jackson  v.  Harrison,  17  Johns.,  66. 

When  was  this  rent  due?  It  was  payable  on 
the  first  of  February  by  the  lease.  A  very 
common  proviso  in  leases  is  that  "If  the  rent 
shall  be  behind  and  unpaid  for  the  space  of 
twenty-eight  days  after  the  day  of  payment, 
then  it  shall  be  lawful  for  the  lessor  to  re-en- 
ter," etc.  The  decided  cases  are  under  such 
clauses,  and  they  hold  that  the  demand  must 
be  on  the  28th  day.  jSee,  note  to  Saund., 
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above  cited.  The  proviso  in  this  lease  is  not 
so;  but  is,  "that  if  the  rent  shall  be  behind  and 
unpaid  for  the  space  of  28  days,  it  shall  be 
lawful  for  the  lessor  to  prosecute  for  the  re- 
covery or  to  distrain."  Nothing  is  said  here 
about  re-entry;  but  there  is  the  further  pro- 
viso, that  if  no  sufficient  distress  can  be  found 
upon  the  premises  to  satisfy  the  rent  in  arrear, 
•or  if  either  of  the  covenants  or  conditions  on 
the  part  of  the  lessee  shall  be  broken,  then  it 
shall  be  lawful  for  the  lessor  to  re-enter.  The 
whole  taken  together  then  stands  thus:  The 
rent  was  due  the  first  of  February — if  it  was 
not  paid  on  that  day  the  covenant  to  pay  it  was 
broken — but  the  lessor  could  not  prosecute  or 
distrain  until  28  days  after  the  rent  was  due 
and  the  covenant  was  broken.  He  could  re- 
enter  for  covenant  broken  and  for  non-pay- 
ment of  rent  if  there  was  no  sufficient  distress. 
Looking  at  these  provisos  and  the  effect  of 
them,  it  seems  to  me  quite  clear  that  the  de- 
mand of  rent  for  the  purpose  of  re-entry  should 
have  been  made  on  the  first  of  February.  In- 
deed, it  has  been  held  that  the  lessor  need  not 
wait  for  the  expiration  of  the  28  days  under 
such  a  proviso  before  he  can  distrain,  as  there 
is  no  negation  of  his  right  to  distrain  before 
that  time.  Hill  v.  Stocking,  6  Hill,  277.  The 
132*]*same  construction  might  be  applica- 
ble to  the  right  to  prosecute  for  rent  due.  So 
that  it  may  be  considered  at  least  doubtful 
whether  the  lessor  was  bound  to  wait  the  28 
days  before  suing  or  distraining  for  rent  due. 
Is  it  the  argument  that  the  lessor  should  wait 
the  28  days  to  see  if  sufficient  distress  did  not 
remain  upon  the  premises  to  pay  the  rent  upon 
the  supposition  that  distress  could  not  be  made 
until  after  28  days?  If  this  is  the  argument, 
then  if  sufficient  distress  is  found  after  28  days 
are  gone,  there  should  not  be  a  re-entry  at  all. 
And,  indeed,  it  seems  clear  to  me,  under  the 
proper  construction  of  the  further  proviso, 
that  there  should  be  no  re-entry  if  there  was 
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sufficient  distress  on  the  premises.  The  spirit 
of  the  agreement  is,  that  if  the  covenant  to 
pay  the  rent  was  broken,  and  there  was  not  a 
sufficient  distress;  or  if  the  rent  was  not  paid, 
or  there  was  not  enough  upon  the  premises  out 
of  which  the  party  could  pay  himself,  the 
lease  should  be  forfeited  and  the  lessor  might 
re  enter;  but  if  the  rent  was  paid,  or  there 
was  enough  on  the  premises  out  of  which  the 
lessor  could  pay  himself  by  distress,  as  the  les- 
sor could  thus  obtain  the  rent  he  should  not  be 
at  liberty  to  forfeit  the  lease  for  its  non-pay 
ment.  In  this  case  it  is  admitted  that  there  was 
sufficient  distress  on  the  premises;  and  if  so  there 
could  be  no  re  entry  on  account  of  rent  in  ar- 
rear, unless  because  the  covenant  to  pay  rent 
was  broken;  but  in  my  judgment  the  further 
proviso  qualifies  the  covenant  to  pay  rent  by 
the  clause  in  relation  to  sufficient  distress  so 
far  as  the  breach  of  such  covenant  is  to  be 
punished  by  re-entry.  I,  therefore,  answer 
the  1st  and  4th  questions  by  coming  to  this 
conclusion:  as  to  the  first,  that  the  demand  of 
payment  of  rent  should  have  been  made  on  the 
first  of  February,  and  in  regard  to  the  other 
that  as  there  was  sufficient  distress  on  the 
premises  to  pay  the  rent  due,  a  re-entry  was 
not  authorized  for  non-payment  of  rent;  as  at 
that  time  the  lessor  could  have  paid  himself  by 
distress,  the  remedy  by  distress  not  having 
then  been  abolished. 

It  is  unnecessary  to  consider  the  other  ques- 
tions raised  on  the  motion  for  a  nonsuit. 

*Beardsley,  Ch.  J.,  was  of  opinion  [*133 
that  the  nonsuit  was  correctly  granted,  on  the 
ground  that  the  existence  of  a  sufficient  dis- 
tress precluded  a  re-entry  under  the  peculiar 
provisions  of  the  grant  in  this  case. 

New  trial  denied. 

Afflrmed-2  N.  Y.,  141. 

Cited  in-5  Denio.  473 ;  9  N.  Y.,  25,  328  ;  19  N.  Y.,  86, 
108 :  39  N.  Y.,  152 : 65  N.  Y.,  431 :  6  Trans.  App.,  301 : 
32  Barb.,  458;  46  Barb.,  452;  39  How.Pr.,165;  2  Hilt.,229. 
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135*1    *VAN    RENSSELAER'S    EXECU- 
TORS 

v. 
JEWETT. 

Non-Payment  of  Rent — Interest. 

In  covenant  for  non-payment  of  rent  on  a  lease 
reserving  a  certain  number  of  bushels  of  wheat  and 
a  number  of  fowls  annually,  the  plaintiff  is  entitled 
as  matter  of  law  to  interest  on  the  value  of  the 
property  after  the  time  when,  by  the  terms  of  the 
lease,  it  should  have  been  delivered. 

Citations-3  Cow.,  393 :  5  Cow.,  144,  587,  599,  615 ;  37 
Hen.  VIII..  ch.  9 ;  1  Johns.,  276,  315  ;  4  Wend.,  313 ; 
4  Johns.,  183 ;  6  Binjr.,  709 :  5  Wend.,  393 :  1  Conn.,  33 ; 
4  Ball..  289 ;  7  Cow.,  681 ;  7  Johns.,  211 ;  7  Wend.,  178 ; 
20  Wend.,  51,  52;  3  Wend..  a56;  8  Johns.,  446;  8 
Wend.,  505;  Cas.  t.  Talb.,  2;  Pet.  C.  C.,  95:  4  McCord, 
59 ;  8  Cow.,  100 ;  1  Hill.  24 :  2  N.  H.,  474 ;  Doug.,  361 ; 
3  Bing.,  353;  9  Barn.  &  C.,  378;  1  Brock..  212;  11 
Pick.,  421. 

pOVENANT  for  rent  on  a  lease  in  fee,  dated 
\J  December  8,  1813,  executed  by  Stephen 
Van  Rensselaer,  since  deceased,  to  William 
Davis,  for  188A  acres  of  land  in  Guilderland, 
tried  at  the  Albany  Circuit  in  October,  1844, 
before  Parker,  G.  Judge.  The  lease  was  pro- 
duced and  proved.  It  reserved  "the  yearly 
rent  of  eighteen  bushels  and  three  fourths  of  a 
bushel  of  good,  clean,  merchantable  winter 
wheat,  and  four  fat  hens,  to  be  delivered  at 
the  now  mansion  house  of  the  said  Stephen 
Van  Rensselaer,  in  the  Town  of  Watervliet, 
unless  specially  directed  by  the  said  Stephen 
Van  Rensselaer,  his  heirs,  executors  or  assigns, 
to  be  delivered  at  some  other  place,  not  more 
than  one  mile  distant  from  the  said  mansion 
house,  or  the  spot  on  which  it  is  now  erected, 
and  perform  one  day's  service  with  carriage 
136*]  *and  horses,  the  first  payment  to  be 
made  on  the  first  day  of  February  next,  and 
thereafter  in  and  upon  the  said  first  day  of 
February  in  each  year."  The  lease  contained 
a  covenant  by  the  lessee  for  himself,  his  heirs, 
etc.,  and  assigns,  to  pay  said  rent  "  at  the  days 
and  times  and  in  manner  aforesaid."  It  was 
proved  that  the  lessor  died  January  20,  1839, 
having  made  his  will  appointing  the  plaintiffs 


NOTE.— Interest—  When  allowed  on  accounts. 
Newell  v.  Griawold,  6  Johns.,  46,  note. 
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executors,  etc.;  and  letters  testamentary  had1 
been  granted  to  them.  In  1834  eighty- four 
and  eight  tenths  acres — parcel  of  the  premises 
— were  assigned  to  the  defendant. 

The  plaintiffs  proved  that  the  amount  of 
rent  on  the  part  of  the  premises  assigned  to  the 
defendant,  for  the  years  1835,  1836,  1837  and 
1838,  amounted,  with  interest,  to  $82.18,  the 
rent  of  said  part  being  estimated,  not  accord- 
ing to  the  proportionate  value  of  such  part, 
but  in  the  proportion  which  the  number  of 
acres  therein  bore  to  the  whole  piece  leased. 
The  witness  who  estimated  the  rent  and  com- 
puted the  amount  due  also  stated  "that  the 
value  of  each  item  of  rent  was  different  in  each 
of  the  years  35,  36,  37  and  38,  and  that  he  had 
allowed  and  included  in  said  amount  interest 
on  each  item  of  rent  from  about  one  or  two 
months  after  the  time  it  fell  due  to  the  trial." 
The  defendant  objected  to  the  proof  of,  and 
the  allowance  of  interest.  The  judge  over- 
ruled the  objection,  holding  that  the  plaintiffs 
were  entitled  to  recover  interest  on  all  the 
items  of  rent,  and  he  so  instructed  the  jury. 
The  defendant  excepted.  Verdict  for  the 
plaintiff  for  $82. 18.  The  defendant  moves  for 
a  new  trial  on  a  bill  of  exceptions. 

Mr.  R.  W.  Peckham,  for  defendant. 

Messrs.  D.  McMartin  and  C.  M.  Jenkins* 
for  plaintiffs. 

By  the  Court,  Whittlesey,  J.  The  ques- 
tion presented  in  this  case  is  important  in  de- 
termining the  amount  of  damages  upon  a  vast 
number  of  contracts  similar  to  that  now  under 
consideration.  In  the  indenture  upon  which 
this  action  is  brought  the  lessee  covenanted  to 
pay  or  deliver  a  specific  number  of  bushels  of 
wheat,  other  articles  of  personal  property,  on 
*a  specified  day,  at  a  fixed  place,  as  [*137 
rent  of  the  premises  occupied  by  him.  He 
neglected  to  pay  or  deliver  the  wheat  and  the 
other  articles  according  to  his  covenant— in 
other  words,  he  neglected  to  pay  his  rent  at 
the  time,  place,  and  in  the  manner  in  which 
he  had  covenanted  to  do  it ;  and  the  question 
presented  for  adjudication  is  whether  he  is  le- 
gally chargeable  with  interest,  upon  the  value 
of  the  wheat  and  other  property,  after  the  de- 
fault. 
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Upon  the  question  of  interest  generally  there 
are  many  and  conflicting  decisions  in  the  En- 

flish  courts  and  in  the  courts  of  the  different 
tates  of  the  Union.  It  will  neither  be  neces- 
sary nor  profitable  on  this  occasion  to  refer  to 
or  collate  this  mass  of  scattered  and,  to  some 
extent,  irreconcilable  authorities.  This  has 
been  recently  done  with  great  industry  and 
Ability  on  the  part  of  both  counsel  and  judges, 
in  a  case  involving  a  question  of  interest,  which 
was  elaborately  examined  in  both  the  Supreme 
Court  and  the  Court  for  the  Correction  of  Er- 
rors. In  Reid  v.  Rem.  Gflas*  Factory,  3  Cow., 
393,  in  the  Supreme  Court,  and  the  same  case 
in  the  Court  for  the  Correction  of  Errors,  5 
Id,,  587,  the  whole  doctrine  touching  the  al- 
lowance of  interest,  in  almost  every  conceiv- 
able case,  was  thoroughly  discussed  and  con- 
sidered ;  and  all  the  previous  adjudications 
relating  to  the  subject  were  passed  in  review 
with  appropriate  commentaries  and  criticisms. 
We  desire  not  to  multiply  references  to  de- 
cided cases,  but  rather,  if  it  is  possible,  to 
seize  the  principle  which  governs  or  pervades 
these  decisions,  and  to  apply  it  to  the  particu- 
lar state  of  facts  under  consideration.  Unfort- 
unately, in  the  present  instance,  this  is  not 
easy,  and,  perhaps,  it  is  not  possible  to  do  it 
in  any  satisfactory  manner. 

It  is  difficult,  and,  I  may  say,  impossible,  to 
extract  from  the  cases  which  it  has  been  found 
necessary  to  examine  the  principle  which  has 
governed  the  courts  in  the  allowance  of  inter- 
est. At  least  there  is  no  principle  which  can 
be  adopted  which  will  reconcile  them  all. 
Spencer,  Senator,  in  Reid  v.  Rens.  Glass  Fac- 
tory, supposes  that  in  England  all  interest  was 
unlawful  and  forbidden  prior  to  the  Statute 
138*]  37  Hen.  VIII.,  ch.  9,  *which,  while  it 
does  not  affirmatively  allow,  much  less  re- 
quire, payment  of  interest,  forbids  the  taking 
of  more  than  ten  per  cent.  The  principle  sup- 
posed to  result  from  that  fact  Is  that  while  nei- 
ther by  common  or  statute  law  is  a  party  re- 
quired to  pay  interest,  so  it  follows  inevitably 
that  one  cannot  in  any  case  be  liable  to  pay 
interest  except  in  pursuance  and  by  virtue  of 
his  own  agreement.  -Hence  he  resolved  the 
obligation  to  pay  interest  in  all  cases  into  the 
agreement  of  the  parties  express  or  implied. 
The  principle,  indeed,  if  sound,  furnishes  a 
clue  to  a  great  number  of  the  cases  found  in 
the  books ;  but  if  it  is  to  be  deemed  so  certain 
as  to  be  taken  as  a  law  of  construction,  then  it 
is  equally  clear  that  there  are  also  a  number 
of  cases  which  are  abnormal.  One  thing  we 
are.  however,  able  to  see,  that  the  courts  have 
from  time  to  time  extended  the  allowance  of 
interest  to  cases  in  which  its  allowance  was 
not  before  recognized  ;  and  that  the  courts  of 
this  country  have  awarded  interest  in  cases 
as  to  which  the  English  courts  have  stopped 
short.  I  cannot,  however,  perceive  that  in  all 
cases  the  allowance  is  resolvable  into  any  act- 
ual or  implied  agreement  between  the  parties ; 
but  it  seems  to  me  the  rather  to  have  been 
adopted  in  many  cases  as  the  application  of  a 
just  and  equitable  rule  of  damages  where  a 
party  has  kept  from  another  money  or  prop- 
erty beyond  the  day  on  which  he  had  agreed 
to  pay  or  deliver  it.  I  think,  too,  I  perceive  a 
tendency  to  extend  it  to  still  other  cases  where 
the  allowance  of  interest  will  furnish  a  rational 
DENIO  5. 


and  proper  rule  of  damages,  vacillating  as  yet 
between  giving  it  to  a  jury  as  a  rule  which 
they  may  apply,  and  directing  them  as  a  rule 
which  the  law  imposes  and  which  the  jury 
must  apply. 

Upon  the  very  point  now  under  considera- 
tion there  have  been  two  decisions  in  our  own 
courts.  The  first  case  was  Van  Rensselaer't 
Exrs.  v.  Plainer' s  Admrs.,  1  Johns.,  276,  de- 
cided in  1806.  I  give  the  whole  case  as  it  is 
found  in  the  reports. 

"  This  was  an  action  of  covenant  for  rent, 
and  payable  in  wheat.  The  question  submitted 
to  the  court  was,  whether  interest  was  recov- 
erable on  the  arrears  of  rent?  Per  Curiam.  We 
*are  of  opinion  that,  as  a  general  rule,  [*189 
interest  is  not  recoverable  in  such  a  case  ;  and 
nothing  appears  in  this  instance  to  hinder  the 
application  of  that  rule."  The  other  case, 
Lush  v.  Druse,  4  Wend.,  313,  was  decided  in 
1830.  That  also  was  an  action  of  covenant  on 
a  lease  for  non-payment  of  rent.  The  rent  re- 
served was  18i  bushels  of  merchantable  wheat, 
to  be  delivered  annually  on  the  first  day  of 
February  in  each  year,  at  such  place  in  Al- 
bany as  the  lessor,  his  heirs  or  assigns  should 
appoint.  The  plaintiffs  on  the  trial  claimed 
interest  on  the  value  of  the  wheat  from  the 
time  it  was  payable.  The  circuit  judge  re- 
served the  question,  and  a  verdict  was  taken 
subject  to  the  opinion  of  the  court,  and  inter- 
est was  to  be  added  if  the  plaintiff  was  entitled 
to  recover  interest.  The  case  came  before  the 
Supreme  Court  upon  various  questions  made 
in  it.  Ch.  J.  Savage  delivered  the  opinion  of 
the  court.  Upon  the  question  of  interest  he 
says  :  "I  can  see  no  possible  objection  to  the 
allowance  of  interest.  The  value  of  the  wheat 
became  due  on  the  first  of  February  in  each 
year,  in  consequence  of  the  default  of  the  de- 
fendant in  not  delivering  the  wheat  according 
to  contract ;  and  interest  is  as  much  the  right 
of  the  creditor  after  the  principal  becomes  pay- 
able as  the  principal  itself."  It  is  urged  by 
the  counsel  for  the  defendant  that  this  last  de- 
cision is  a  hasty  one,  and  not  well  considered; 
that  it  has  no  reference  to  the  previous  decis- 
ion the  contrary  way — is  obiter,  and  not  in  har- 
mony with  the  decisions  of  this  court  either 
before  or  since  ;  and  it  is  urged  that  it  should 
not  now  be  relied  upon  as  sufficient  to  over- 
rule the  doctrine  established  in  the  prior  case 
of  Van  Rensselaer'9  Exrs.  v.  Platner's  Admrs. 
The  case  of  Lush  v.  Druse,  which  is  the  ob- 
ject of  these  criticisms,  bears  marks  of  thor- 
ough examination  and  mature  deliberation. 
The  points  raised  were  certainly  not  hastily 
decided  or  ill-considered.  It  is  true,  the  ques- 
tion of  interest  was  disposed  of  with  brief  re- 
marks from  the  court;  but  even  in  this  respect 
it  bears  evidence  of  more  deliberation  than 
characterizes  the  previous  case.  The  decision 
was  not  obiter.  The  question  of  interest  was 
made  at  the  trial,  and  was  reserved  by  the  cir- 
cuit judge;  and  it  was  stipulated  that  interest 
should  be  added  to  the  verdict  *if  the  [*14O 
court  should  decide  that  it  was  recoverable. 
The  question  of  interest  was  argued  before  the 
Supreme  Court  by  the  plaintiff's  counsel,  and 
the  right  to  recover  it  insisted  upon.  The  de- 
fendant's counsel  would  seem,  indeed,  not  to 
have  argued  that  point, but  he  relied  upon  it  as 
one  raised  at  the  trial  and  presented  by  the  case 
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then  before  the  court.  It  was  a  point  upon 
which  the  decision  of  the  court  was  required, 
and  as  to  which  it  was  clearly  and  deliberately 
made. 

It  is  to  be  regretted,  indeed,,  that  many  of 
the  decisions  of  our  courts  upon  points  of  this 
character  are  barren  of  reasons  to  sustain  them. 
Such  is  in  a  marked  manner  the  case  with  the 
first  decision  upon  this  point,  which  the  defend 
ant's  counsel  would  have  us  take  as  the  rule. 
All  that  the  court  say  there  is,  that  they  are  of 
opinion  that  as  a  general  rule  interest  is  not  re- 
coverable in  such  a  case.  It  was,  doubtless, 
an  opinion  and  decision  announced  from  the 
Bench  when  the  point  was  presented,  without 
any  farther  deliberation  than  such  as  occurred 
at  the  moment.  The  opinion  thus  expressed 
was,  undoubtedly,  in  consonance  with  the  En- 
glish decisions  at  that  day,  and  such,  doubtless, 
would  have  been  the  judgment  of  the  K.  B. 
upon  that  very  point. 

The  case  of  Clark  v.  Barlow,  4  Johns.,  183, 
which  determines  that  interest  is  recoverable 
on  rent  payable  in  money,  is  equally  barren  of 
any  reason  for  the  decision.  Though  this  case 
was  in  hostility  to  the  English  decisions,  it  es- 
tablished a  doctrine  which  has  ever  since  gov- 
erned our  own  courts.  All  that  the  court  say 
in  making  the  decision  is:  "We  are  of  opinion 
that  in  an  action  of  covenant  brought  to  recov- 
er a  sum  certain  due  for  rent  and  payable  in 
money,  the  plaintiff  is  entitled,  to  recover  the 
interest."  Decisions  are,  therefore.not  the  less 
authoritative  because  the  reasons  therefor  are 
not  elaborated  as  much  as  would  be  desirable 
to  understand  the  principles  upon  which  they 
are  based. 

There  is  no  question,  I  believe,  but  what  the 
English  authorities  are  opposed  to  the  allow- 
ance of  interest  in  such  a  case  as  the  present, 
and  upon  the  facts  in  LusJi  v.  Druse.  When 
an  obligation  was  given  for  the  payment  of 
specific  sums  of  money  in  goods  at  specific 
141*]  *times,  interest  was  not  allowed  on  de- 
fault in  payment.  Foster  v.  Weston,  6  Bing., 
709.  Such  is  not  the  doctrine  of  our  own 
courts  in  such  cases.  Pinney  v.  Gleason,  5 
Wend.,  393. 

On  the  argument  of  Lush  v.  Druse,  the  case 
of  Spencer  v.  Tilden,  5  Cow.,  144,  was  cited  by 
the  plaintiff's  counsel  as  an  authority  for  the 
allowance  of  interest  on  contracts  for  the  de- 
livery of  personal  property  after  the  day  for 
delivery  had  elapsed  and  default  made.  In 
that  case  the  obligation  was  to  pay  $360  or 
twelve  cows  and  twelve  calves  on  a  day  cer- 
tain. The  day  elapsed  without  either  being 
paid,  and  the  court  gave  such  a  construction 
to  the  instrument  as  to  make  it  a  contract  mere- 
ly for  the  delivery  of  the  cows  and  calves;  and 
the  damages  allowed  were  the  value  of  the  cat- 
tle on  the  day  of  delivery  and  the  interest  there- 
on from  that  day.  The  question  of  interest 
seems,  indeed,  not  to  have  been  discussed  or 
even  considered  on  the  argument  or  decision 
before  this  court ;  and  it  is  perhaps  not  fairly 
a  case  to  authorize  the  allowance  of  interest 
on  a  contract  payable  in  personal  property. 
But  Sellick  v.  French,  1  Conn.,  32,  decided  in 
1814.  by  the  Supreme  Court  of  Errors  of  Con- 
necticut, is  a  well  considered  case.  One  of  the 
propositions  respecting  the  allowance  of  inter- 
est is  laid  down  as  follows:  "  When  there  is  a 
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written  contract  to  pay  money  or  other  thing 
on  a  day  certain,  and  the  contract  is  broken, 
then  interest  is  allowed  by  way  of  damages  for 
the  breach,  as  in  the  case  of  notes  and  bills  of 
exchange. " 

In  contracts  for  the  payment  of  a  sum  of 
money  certain  on  a  prescribed  day,  the  debtor, 
in  case  of  default  in  payment,  must  pay  inter- 
est from  the  day  the  payment  should  have  been 
made.  This  is  because  he  detains  from  the 
creditor,  against  his  will,  a  sum  of  money 
which  he  was  entitled  to  have,  and  interest  is 
the  legal  compensation  or  damage  allowed  for 
such  detention.  Crawford  v.  Willing,  4  Dall., 
289.  What  is  there  in  principle  to  distinguish 
a  contract  for  the  payment  of  a  specific  amount 
of  wheat  on  a  day  at  a  place  certain,  from  a 
like  contract  for  the  payment  of  money?  If  de- 
fault be  made  in  the  payment  of  the  wheat  at 
the  day  and  place  specified,  the  party  who  was 
entitled  to  receive  it  is  then  entitled  to  the  val- 
ue *in  money  as  its  value  was  on  that  [*142 
day.  The  debtor  cannot  afterwards  absolve 
himself  from  the  contract  by  tendering  the 
wheat  in  specie,  nor  in  any  other  way  than  by 
the  payment  of  its  value  in  money.  The  par- 
ty who  was  entitled  to  receive  the  wheat  can- 
not afterwards  insist  upon  having  the  wheat 
in  specie,  or  the  value  in  money  at  any  future 
day  ;  he  can,  after  default  has  been  made 
in  the  delivery,  only  have  the  value  of  the 
wheat  in  money,  reckoning  such  value  as  of 
the  day  when  it  should  have  been  delivered. 
At  least  such  I  understand  to  be  the  doctrine 
of  the  cases  as  collected  in  Clark  v.  Pinney,  7 
Cow.,  681.  The  legal  result  of  the  failure  to 
deliver  on  the  day  is,  that  the  delinquent  is 
bound  to  pay  and  the  creditor  is  entitled  to 
receive  the  amount  of  money  which  was  the 
value  of  the  wheat  on  that  day.  The  parties 
stand  to  each  other  on  such  a  contract,  after 
failure  to  deliver  at  the  day,  precisely  as  they 
do  on  a  money  contract  after  failure  to  pay. 
In  either  case  the  debtor  owes  so  much  mon- 
ey, and  the  amount  he  owes  is  not  susceptible 
of  variation  ;  only  in  one  case  the  amount  is 
certain,  being  specified  in  the  contract,  and  in 
the  other  it  has  to  be  ascertained  by  computing 
the  value  of  the  property  on  the  day  fixed  for 
the  delivery.  But  that  is  certain  which  is  ca- 
pable of  being  made  certain.  There  is  no  dif- 
ficulty in  ascertaining  the  value  of  the  proper- 
ty in  money,  on  the  day  and  at  the  place  of 
delivery,  and  thus  ascertaining  the  precise 
amount  of  the  debt. 

As  a  matter  of  principle,  equity  and  fair 
dealing,  of  mutual  justice  between  party  and 
party,  it  is  difficult  to  perceive  why  a  creditor 
in  a  money  contract  should  be  entitled  to  in- 
terest after  default  in  payment,  and  a  creditor 
in  a  wheat  contract  should  not  be  entitled  to  in- 
terest after  default  in  delivery,  when  the  effect 
upon  both  classes  of  creditors  is  precisely  the 
same.  Is  it  the  difficulty  of  ascertaining  the 
value  of  the  wheat  on  the  day  that  makes  the 
difference  in  principle?  If  I  purchase  wheat 
now,  to  be  paid  for  on  the  first  day  of  Febru- 
ary next  at  its  value  on  that  day,  and  I  neglect 
to  pay,  I  shall  have  to  pay  the  value  of  the 
wheat  on  that  day,  with  interest  from  the  de- 
fault until  payment  be  made.  I  shall  have  to 
pay  interest  because  *iny  term  of  credit  [*  1 43 
expired  on  that  day;  and  I  must  ascertain  at 
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my  peril  what  the  value  of  wheat  is  on  that 
day,  or  the  courts  will  find  means  of  ascertain- 
ing it  at  my  cost.  The  difficulty  of  ascertain- 
ing the  value  on  the  day  does  not,  ,in  all  cases, 
make  the  contract  so  uncertain  as  to  amount, 
as  not  to  carry  interest.  Why,  then,  should  it 
in  any  case?  If  a  party  in  an  action  on  aeon- 
tract,  for  the  non-delivery  of  personal  proper- 
ty, is  confined  to  the  day  of  delivery  for  de- 
termining the  value  of  the  property,  and  cannot 
have  interest,  he  is  in  a  much  worse  situation 
than  one  who  can  bring  trover;  as  in  the  latter 
form  of  action  the  plaintiff  may  have  the  value 
of  the  property  at  any  time  between  con  version 
and  trial,  and  that  with  interest  too,  if  the  jury 
choose  to  allow  it.  Thus,  in  one  form  of  action, 
the  plaintiff  gets  the  use  of  the  property,  as  he 
should,  it  being  all  the  time  equitably  his, 
while  in  the  other  he  gets  neither  the  use  in 
value  nor  the  interest  on  the  value. 

But  it  is  urged  that  the  principle  that  inter- 
est cannot  be  recovered  on  unliquidated  dam- 
ages applies  to  this  case.  It  has  been  decided 
with  as  much  barrenness  of  reasons  as  in  most 
of  the  other  decisions  in  relation  to  interest, 
that  it  is  not  recoverable  on  unliquidated  dam- 
ages. Anon.,  1  Johns.,  315;  Hollidayv.  Mar- 
shall, 7  Id.,  211.  Neither  can  interest  be  re- 
covered on  an  unliquidated  account  for  work, 
labor  and  services.  Doyle's  Admrs.  v.  St.  James' 
Church,  7  Wend.,  178.  But  it  is  recoverable 
for  the  value  of  labor  upon  a  special  contract 
for  a  specific  compensation  per  month.  Still  v. 
Hall,  20  Wend.,  51. 

The  case  before  us  hardly  comes  within  the 
definition  of  unliquidated  damages,  or  unliqui- 
dated accounts,  so  far  as  any  definition  is  con- 
veyed by  the  decisions  in  such  cases.  When 
one  is  sued  on  a  quantum  meruit  for  work  and 
services,  as  there  has  been  no  special  agree- 
ment, he  does  not  know  how  much  will  solve 
the  debt.  The  amount  is  quite  uncertain,  and 
it  requires  a  judgment  or  verdict  to  render  it 
certain.  In  this  case  the  debtor  knew  precise- 
ly what  would-  satisfy  his  covenant.  He  had 
it  in  his  power  to  protect  himself  by  delivering 
the  requsite  number  of  bushels  of  wheat  at  the 
place  and  on  the  day  designated.  The  plaint- 
144*]  iff 's  damages  are  not  unliquidated  *and 
uncertain,  unless  it  is  because  the  value  of  the 
wheat  on  the  day  of  delivery  was  uncertain, 
and  this  we  have  already  seen  is  capable  of  be- 
ing reduced  to  a  certainty. 

There  is  a  class  of  cases  like  that  of  Dox  v. 
Dey,  3  Wend.,  356,  which  was  an  action  of 
assumpsit  brought  for  the  breach  of  a  contract 
for  the  sale  and  delivery  of  a  certain  specified 
quantity  of  wheat.  The  circuit  judge  instruct- 
ed the  jury  that  the  plaintiffs  were  entitled  to 
the  value  of  the  wheat  on  the  day  of  the  de- 
mand, and  that  they  might  allow  interest  by 
way  of  damages,  if  they  thought  proper  to  do 
so.  The  court  by  Marcy,  J.,  say:  "  The  judge 
did  not  direct  the  jury  to  allow  interest  on  the 
sum  which  they  should  find  the  wheat  to  be 
worth,  but  in  ascertaining  the  plaintiff's  dam- 
ages he  observed  they  might,  if  they  thought 
proper  from  the  nature  of  the  transaction,  in- 
clude interest  as  an  item  in  making  up  the 
amount  of  damages.  There  was  not,  in  this 
remark,  any  direction  contrary  to  law."  The 
defendant's  counsel  insist  that  the  principle  of 
these  cases  should  be  applied  to  the  one  before 
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us,  and  that  if  interest  is  allowable  at  all  upon 
this  contract,  it  is  so  only  in  the  discretion  of 
the  jury  .and  that  it  should  have  been  submitted 
to  them.  So  Spencer,  Senator,  says,  in  Reid 
v.  Rensselaer  Glass  Factory:  "  Interest  is  al- 
lowed also  in  another  class  of  cases  by  juries, 
as  a  measure  of  damages  under  the  advice  of 
the  court,  but  in  their  absolute  discretion  ; 
which  class  must  be  carefully  distinguished 
from  that  where  it  is  allowed  by  the  courts,  as 
the  judgment  of  law."  In  torts  it  is  left  to  the 
discretion  of  the  jury  to  allow  interest  on  the 
value  of  the  property  by  way  of  damages. 
Beals  v.  Guernsey,  8  Johns.,  446;  Baker  v. 
Wheeler,  8  Wend.,  505.  In  actions  of  asmmp- 
sit  on  implied  or  uncertain  contracts,  and,  in- 
deed, on  specific  contracts,  as  in  Dox  v.  Dey,  it 
may  be  so  left  to  the  discretion  of  the  jury. 
But  where  the  contract  is  like  the  lease  under 
consideration,  for  the  delivery  of  a  precise 
quantity  of  wheat  on  a  specific  day  and  place, 
the  difference  between  leaving  it  to  the  discre- 
tion of  a  jury  to  find  interest  from  the  day 
fixed  for  delivery  by  way  of  damages,  and  di- 
recting them  that  interest  is  due  upon  the  value 
of  the  wheat  from  such  day  as  the  judgment 
of  law,  will  *soon  grow  to  be  trifling.  [*145 
In  such  certain  and  precise  cases  we  want  some 
certain,  precise  and  fixed  rule,  and  the  reason- 
able and  equitable  rule  is  to  allow  interest  in 
all  such  cases  where  the  contract  is  definite 
and  clear;  where  it  is  uncertain,  or  where  the 
action  is  on  an  implied  contract,  it  may  be  left 
to  the  discretion  of  the  jury  to  embrace  or  re- 
ject interest  as  an  item  to  be  taken  into  account 
in  making  up  the  damages. 

I  have  come  to  the  conclusion  that  the  case 
of  Lush  v.  Druse  was  decided  deliberately  and 
after  full  consideration;  that  it  lays  down  a 
rule  reasonable,  just  and  equitable  in  itself, 
and  proper  for  general  application  to  similar 
cases;  that  if  the  rule  which  it  promulgated 
were  less  just  and  reasonable  than  it  is,  still, 
as  the  authority  of  that  case  has  been  suffered 
to  remain  unquestioned  for  so  many  years;  as 
many  may  be  presumed  to  have  reposed  upon 
the  principle  it  sanctioned,  it  would  be  unjust 
and  unwise  now  to  disturb  it.  lam,  therefore, 
of  the  opinion  that  a  new  trial  should  be  de- 
nied. 

Beardsley,  Ch.  J.,  dissented.  In  this  case 
the  quantity  of  wheat  and  its  quality  and  de- 
scription, with  the  time  and  place  of  delivery, 
were  all  specified  in  the  lease,  so  that  in  these 
respects  the  contract  was  specific  and  certain. 
It  was  equally  so  as  to  the  fowls  and  the  serv- 
ice. What  the  lessee  was  bound  to  do  an- 
nually, in  return  for  the  use  of  the  land  de- 
mised, was  therefore  certain  in  specie, although 
wholly  uncertain  in  value.  This  would  depend 
upon  the  worth  of  wheat,  hens  and  labor,  on 
the  first  of  February,  in  each  year,  and  which, 
like  the  price  of  all  vendible  commodities, 
would  be  more  or  less  variable  and  uncertain. 
This  lease  was  made  in  1813,  in  the  midst  of 
the  late  war  with  Great  Britain,  when  produce 
and  labor  commanded  very  high  prices.  Since 
that  time,  prices  have  often  fallen  greatly  be- 
low what  they  then  were,  as  they  may  occasion- 
ly,  have  advanced  even  beyond  war  prices. 
Such  changes  furnish  no  reason  why  the  just 
value  of  the  property  and  labor,  for  which  the 
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lessee  or  his  assignee  might  be  in  default  in 
any  year,  should  not,  in  such  case,  be  recov- 
ered "against  him;  but  they  show  the  fluctuat- 
ing nature  of  the  demand,  and  the  entire  un- 
14O*J  certainty  *as  to  the  amount  of  money 
which  should,  in  any  case,  be  paid,  in  lieu  of 
the  property  and  labor  stipulated  for  by  the 
lease.  In  this  action  the  plaintiffs  claim,  in 
money,  the  value  of  a  certain  quantity  of 
wheat,  with  a  given  number  of  fowls,  and  a 
certain  amount  of  labor,  as  payable  in  differ- 
ent years,  that  is  from  1835  to  1838,  inclusive. 
Before  the  jury  could  make  any  computation 
-of  interest,  they  would  necessarily  have  to  as- 
certain and  determine  the  value  of  the  proper- 
ty and  labor,  for  which  the  defendant  was  in 
default  in  one  of  these  years.  The  same  thing 
would  be  equally  necessary  in  each  of  the  oth- 
er years,  for  the  valuation' in  one  year  would 
afford  very  little  if  any  aid  for  another.  As 
there  were  three  separate  items  for  valuation 
in  each  year,  there  must  have  been  twelve  for 
the  four  years  in  question  in  the  case.  These 
valuations  being  made  by  the  jury,  it  would 
be  their  duty,  under  the  decision  made  at  the 
trial  of  this  cause,  to  add  interest  on  the  sever- 
al sums  so  ascertained,  and  find  for  the  plaint- 
iffs the  aggregate  amount  of  said  valuations 
and  interest.  Tedious  as  the  process  might  be, 
a  single  legal  proposition  and  no  more  is  in- 
volved in  it,  and  that  is  the  question,  whether 
interest  is  demandable  as  matter  of  strict  legal 
right  on  damages  which,  until  ascertained  and 
determined  by  the  jury  on  a  trial,  are  wholly 
unliquidated.  This  question  excludes  all  in- 
quiry as  to  the  discretionary  power  of  jurors, 
to  allow  interest  by  way  of  damages  in  such  a 
case,  for  here  the  point  was  ruled  as  one  of 
strict  law.  This  being  the  shape  in  which  the 
proposition  is  presented,  I  shall  examine  it  as 
one  of  that  nature,  and  as  wholly  disconnected 
from  any  question  as  to  the  right  of  jurors,  in 
any  case,  to  allow  interest  as  damages  for  the 
violation  of  a  contract.  And  upon  this,  as  a 
legal  proposition,  all  the  authorities,  English 
and  American,  with  a  single  exception,  if  in- 
deed that,  when  properly  understood,  is  an 
exception,  will,  as  I  think,  be  found  to  agree. 
Their  language  is  uniform,  that  interest  is  nev- 
er demandable  as  matter  of  legal  right,  where 
the  damages  sought  to  be  recovered  are  un- 
liquidated. 

In  an  Anonymous  case,  1  Johns.,  315,  being 
an  action  on  a  policy  of  insurance,  to  recover 
147*]  for  a  partial  loss  on  a  cargo,  a  *ques- 
tion  was  raised  whether  interest  was  allowable, 
which  was  thus  disposed  of  by  the  court. 
"The  general  rule  is,  that  interest  is  not  to  be 
recovered  on  unliquidated  damages,  or  for  an 
uncertain  demand.  Jurors  have,  in  many 
cases,  a  discretion  to  allow  interest  by  way  of 
damages,  according  to  the  circumstances  of 
the  case,  and  this  is  a  case  in  which  that  dis- 
cretion may  be  exercised."  The  rule  of  law 
laid  down  by  the  court  in  that  case,  is  the  prin- 
ciple on  which  Ld.  Chancellor  Talbot  proceeded 
in  the  case  of  Ferrers  v.  Ferrers, Cas.  t.  Talb.,p. 
2.  He  said  "The  arrears  of  an  annuity  or  rent 
charge  are  never  decreed  to  be  paid  with  inter 
est,  but  where  the  same  is  certain  and  fixed  ; 
and  also  where  there  is  either  a  clause  of  entry, 
or  nomine  peence,  or  some  penalty  upon  the 
.grantor  which  he  must  undergo,  if  the  grantee 
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sued  at  law,  and  which  would  oblige  him  to 
come  into  this  court  for  relief;  which  the  court 
will  not  grant  but  upon  equal  terms;  and  those 
can  be  no  other  but  decreeing  the  grantor  to 
pay  the  arrears,  with  interest  for  the  time  dur- 
ing which  the  payment  was  withheld,  but  in- 
terest for  the  rents  and  profits  of  an  estate  was 
never  decreed  yet,  the  sum  being  entirely  un- 
certain." In  Gilpim  v.  (Jonsequa,  Pet.  C.  C., 
95,  the  principle  was  thus  stated  by  Mr.  J. 
Washington.  "As  to  interest,  that  is  a  ques- 
tion generally  in  the  discretion  of  a  jury.  But 
it  is  not  agreeable  to  legal  principles  to  allow 
interest  on  unliquidated  and  contested  claims, 
sounding  so  much  in  damages."  Holliday  v. 
Marshall,  7  Johns.,  211,  was  an  action  of  cov- 
enant, in  which  a  question  arose  as  to  the  value 
of  certain  buildings  and  improvements,  for 
which,  by  the  covenant,  the  defendant  was 
bound  to  pay.  The  plaintiff  applied  to  the  de- 
fendant to  agree  on  the  choice  of  indifferent 
persons  to  appraise  the  buildings  and  improve- 
ments, which  he  refused  to  do.  The  plaintiff 
thereupon  procured  three  such  persons  to  make 
the  valuation,  which  they  did,  at  $750.  On  the 
trial  the  plaintiff  claimed  interest  on  this  sum 
from  the  time  the  defendant  had  notice  of  the 
appraisement.  On  this  point  the  court  said  : 
"The  plaintiff  is  not  entitled  to  interest  on 
$750.  The  value  of  the  improvements  or  the 
amount  of  damages  was  uncertain  *and  [*  1 48 
unliqaidated.  Although  the  covenant  provided 
for  an  appraisement  of  the  improvements,  in 
case  the  land  was  not  sold  to  the  plaintiff,  yet 
the  defendant  was  not  a  party  to  the  appraise- 
ment. He  refused  to  unite  in  it,  and  there  is 
nothing  in  the  covenant  making  an  ex  parte  ap- 
praisement binding  on  the  defendant.  The 
value  of  the  improvements  was  open  to  inquiry 
at  the  trial;  the  plaintiff's  claim  is,  therefore, 
to  be  considered  as  resting  in  unliquidated  dam- 
ages, upon  which  interest  is  not  recoverable." 
Chancellor  Sanford,  in  the  Bens.  Glass  Fac.  v. 
Reid,  5  Cow.,  599,  was  equally  direct  and  ex- 
plicit. "It  seems  to  me,"  he  observed,  "then 
is  no  difference  whether  the  demand  upor 
which  interest  is  claimed  lie  in  account  or  ir 
anything  else.  This  cannot  be  the  criterion. 
If  the  demand  itself  be  unliquidated,  it  cannr 
carry  interest ;  and  on  the  other  hand,  if  it  b 
liquidated  it  may."  Precisely  the  same  thing 
was  stated  by  Cowen,  J.,  in  giving  the  opinion 
of  the  court  in  a  more  recent  case,  Still  v.  Hall, 
20  Wend.,  52.  His  remark  was  in  these  words: 
"The  principal  would  have  stood  in  the  light 
of  an  uncertain  demand,  to  be  settled  by  proc- 
ess of  law.  On  such  demands  interest  is  not 
allowed."  In  Dorritt  v.  Stevens,  4  McCord,59, 
Johnson,  J.,  said:  "It  is  well  settled  that  in- 
terest will  not  follow  as  a  necessary  legal  con- 
sequence on  an  open  unliquidated  demand." 
Similar  extracts  might  be  made  to  almost  any 
extent:  but  these  are  quite  sufficient,  where,  at 
the  utmost,  a  single  case  stands  in  opposition 
to  them. 

Upon  the  precise  point  now  before  the  court, 
we  have  the  case  of  Van  Rensselaer  v.  Plainer, 
decided  by  this  court  in  1806.  1  Johns.,  276. 
That  was,  as  this  is,  an  action  of  covenant  for 
rent  arrear,  payable  in  wheat.  The  question 
was  whether  interest  was  recoverable  on  the 
arrears  of  such  rent.  "Per  Curiam.  We  are 
of  opinion  that,  as  a  general  rule,  interest  is 
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not  recoverable  in  such  a  case,  and  nothing  ap- 
pears, in  this  instance,  to  hinder  the  applica- 
tion of  that  rule."  But  in  Clark  y.  Barlow,  4 
Johns.,  183,  which  was  also  an  action  of  cove- 
nant for  non-payment  of  rent,  "The  only  ques- 
tion submitted  to  the  court  was,  whether  the 
149*]*plaintiff  was  entitled  to  recover  inter- 
est on  a  rent,  being  a  specific  sum  payable  in 
money."  The  court  said:  "We  are  of  opinion, 
that  in  an  action  of  covenant  brought  to  re- 
cover a  sum  certain,  due  for  rent,  and  payable 
in  money,  the  plaintiff  is  entitled  to  recover 
the  interest."  These  cases,  as  it  seems  to  me, 
were  both  determined  on  correct  principles  ; 
the  difference  is  between  an  unliquidated  de- 
mand for  wheat  or  any  thing  else,  and  a  certain 
sum  payable  in  money.  On  the  first,  interest 
does  not  follow  as  a  necessary  legal  conse- 
quence, as  it  does  on  the  last. 

Let  us  now  turn  to  the  case  of  Lush  v.  Druse, 
4  Wend.,  313,  to  which  allusion  has  already 
been  made,  as  an  exception  to  a  series  of  au- 
thorities otherwise  uniform  and  harmonious. 
That  case  was  decided  in  1830.  It  was  an  ac- 
tion of  covenant  on  a  durable  lease,  like  the 
one  in  this  case,  and  which  reserved  an  annual 
rent  of  18  bushels  and  one  fourth  of  a  bushel 
of  good  merchantable  wheat,  to  be  delivered  in 
the  City  of  Albany,  on  the  first  day  of  Febru- 
ary, in  each  year.  The  plaintiff  sought  to  re- 
cover for  several  years'  rent,  alleged  to  be  in 
arrear.  On  the  trial  the  value  of  wheat  for  the 
several  years  in  question  was  proved,  and  the 
plaintiff  claimed  interest  on  the  amount.  On 
this  question  no  opinion  was  expressed  by  the 
judge  at  the  circuit,  but  finally,  a  verdict  was 
taken  for  the  value  of  the  wheat,  deducting  a 
certain  payment,  "  subject  to  the  opinion  of 
this  court;  the  interest  to  be  added  if  the  plaint- 
iff was  entitled  to  recover  interest."  There 
were  various  other  questions,  but  which  need 
not  be  stated.  According  to  what  appears  in 
the  report  of  the  case, the  counsel  for  the  plaint- 
iff made  but  a  single  remark  on  the  question 
of  interest,  which  was  that  "the  defendant  was 
in  fault  and,  therefore,  chargeable  with  it." 
For  this  he  referred  to,  5  Cow.,  144;  Id.,  615. 
The  counsel  for  the  defendant  does  not  appear 
to  have  said  anything  on  the  point.  Ch.  J. 
Savage  delivered  the  opinion  of  the  court,  and 
on  this  question  he  said:  "I  can  see  no  possi- 
ble objection  to  the  allowance  of  interest.  The 
value  of  the  wheat  became  due  on  the  first  of 
February,  in  each  year,  in  consequence  of  the 
default  of  the  defendant  in  not  delivering  the 
1 5O*]*  wheat  according  to  contract;  and  inter- 
est is  as  much  the  right  of  the  creditor  after  the 
principal  becomes  payable  as  the  principal  it- 
self." 

If  this  is  to  be  understood  as  the  statement  of 
a  legal  principle,  it  cannot,  as  I  think,  be 
maintained.  It  may  be,  where  the  sum  is  liq- 
uidated and  fixed,  that,  after  default  in  pay- 
ment, interest  is  as  much  the  right  of  the  cred- 
itor as  the  principal  itself,  but  it  never  was 
held  that  such  was  the  rule  where  unliquidated 
damages  remained  unsatisfied.  The  cases  all 
stand  opposed  to  such  a  principle ;  and  we 
should,  as  it  seems  to  me,  do  great  injustice  to 
Ch.  J.  Savage,  by  understanding  what  he  said 
as  the  annunciation  of  a  legal  principle.  The 
verdict  had  been  taken  subject  to  the  opinion 
of  the  court  on  a  case  containing  the  evidence 
DENIO  5.  N.  Y.  R,  17. 


given  on  the  trial,  and  which,  so  far  as  relates 
to  matters  of  fact.substituted  the  court  for  the 
jury.  This  practice,  although  condemned  as 
confounding  the  powers  of  the  court  and  jury, 
and  as  "subversive  of  the  fundamental  princi- 
ples of  our  jurisprudence,"  Hubbard  v.  Che- 
nango  Bank,  8  Cow.,  100,  was  continued  until 
a  late  revision  of  the  rules  when  it  was  abol- 
ished, it  being  declared  by  rule  that  no  verdict 
should  thereafter  "be  taken  subject  to  the  opin- 
ion of  the  Supreme  Court,  except  where  the 
parties  shall  agree  on  the  facts  proved,or  where 
such  facts  shall  be  found  by  the  jury."  Rule 
of  1845,  No.  36 ;  Banyer  v.  Ellice,  1  Hill,  24. 
When  the  case  of  Lush  v.  Druse  was  decided, 
the  old  practice,  however,  was  in  vogue,  and 
the  verdict  being  subject  to  the  opinion  of  the 
court  on  the  evidence  set  out  in  the  case,  the 
court  were  required  to  decide  upon  it  as  the 
jury  should  have  done,  and  as  they  might  have 
allowed  interest  by  way  of  damages  for  the 
breach  of  covenant,  the  court  might  do  the 
same.  What  was  said  by  Ch.  J.  Savage,  I  un- 
derstand as  expressive  of  what  might,  very 
properly,  be  held  and  done  by  a  jury  in  such  a 
case.  They  might  allow  interest  as  well  as  the 
value  of  the  wheat,  as  only  a  just  equivalent 
for  the  damages  sustained  by  the  breach  of 
covenant;  and  as  this  would  be  proper  for  the 
jury  to  do,  it  was  equally  so  for  the  court  in 
the  exercise  of  a  similar  power. 

*No  authority  on  this  point  was  re-  [*1 51 
ferred  to,  in  deciding  Lush  \.Druse,&n&  it  may, 
as  I  think,  reasonably  be  inferred  from  what  ap- 
pears in  the  opinion  of  the  court,  that  none 
had  been  examined.  Certainly,  if  adjudged 
cases  on  the  point  had  been  consulted,  it  could 
not  have  been  said,  as  matter  of  law,  that  in- 
terest, on  unliquidated  damages,  was  as  much 
due  as  the  damages  themselves.  The  habit  of 
Ch.  J.  Savage  was  to  fortify  his  opinions  on 
points  of  law  by  copious  references  to  adjudged 
cases;  and  I  venture  to  say  he  would  never 
have  decided  that  interest  was  a  necessary  le- 
gal consequence  in  any  case  like  the  one  be- 
fore him,  without  a  full  examination  of  the 
authorities  on  the  subject.  Looking,  then,  at 
the  shape  in  which  the  question  of  interest  was 
presented  and  disposed  of  in  that  case,  I  un- 
derstand what  was  said  by  the  court  as  amount- 
ing to  this,  that  in  such  cases  the  jury  have  a 
discretion  to  allow  interest  by  way  of  damages, 
and  as  that  was  a  point  then  to  be  determined 
by  the  court  instead  of  the  jury,  it  was  only 
just  and  equitable  to  allow  interest  on  the  value 
of  the  wheat  as  found  by  the  jury.  Under- 
stood in  this  sense  the  case  of  Lush  v.  Druse 
is  not  an  authority  for  holding  that  the  law,  in 
any  case,  imperatively  requires  interest  to  be 
given  on  unliquidated  damages;  nor  is  it,  as  it 
otherwise  would  be.  in  direct  conflict  with  the 
case  of  Van  Rensselaer  v.  Plainer,  already  re- 
ferred to,  and  the  current  of  authority  on  the 
subject. 

On  the  argument  of  Lush  v.  Druse,  the  case 
of  Spencer  v.  Tilden  was  referred  to  by  the 
counsel  for  the  plaintiff,  as  an  authority  for 
the  allowance  of  interest,  and  our  attention  has 
been  called  to  the  same  case  as  in  point  on  the 
present  occasion .  Spencer  v.  Tilden  was  brought 
on  a  written  agreement  to  pay  and  deliver  $360, 
or  twelve  good  cows  and  twelve  calves  at  a 
time  and  place  specified  in  the  agreement.  Two 
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defenses  were  set  up:  first  usury,  and  secondly 
performance.  On  the  trial  a  verdict  was  taken 
for  the  value  of  the  cows  and  calves,  with  in- 
terest, in  all  $208.  no  question  as  to  interest 
being  made  at  any  stage  of  the  cause.  The 
court  held  the  $360  to  be  in  the  nature  of  a 
152*]  penalty,  and  there  *being  no  usury 
in  the  case,  the"  plaintiff  had  judgment  on  the 
verdict.  A  legal  rule  for  the  allowance  of  in- 
terest cannot  well  be  deduced  from  a  case  in 
which  no  such  question  was  made,  and  this 
case  of  Spencer  v.  Tilden,  as  it  seems  to  me,  is 
not  to  be  regarded  as  any  authority  whatever, 
on  such  a  point. 

The  opinion  of  Spencer,  Senator,  in  the  case 
of  the  Bens.  Glass  Factory  v.  Reid,  5  Cow., 615, 
was  also  referred  to  by  counsel  in  the  case  of 
Lush  v.  Druse.  The  question  in  the  first  of 
these  cases  was  as  to  a  right  to  interest  on 
divers  sums  of  money  advanced  by  an  agent, 
and  not  as  to  interest  on  unliquidated  damages. 
That  case  contains  a  very  full  and,  as  I  think, 
a  very  just  exposition  of  the  law  of  interest  on 
loans  and  advances  of  money.  But  there  was 
no  claim  in  that  case  for  interest  on  unliqui- 
dated damages,  nor  was  anything  said  in  de- 
ciding it  which  gives  countenance  to  the  idea 
that  the  law  adjudges  interest  to  be  payable  on 
such  damages.  The  opinion  of  Senator  Spen- 
cer was  probably  referred  to  for  the  position 
of  the  counsel,  that  the  defendant,  being  in 
fault,  was  chargeable  with  interest.  At  the 
page  cited,  the  opinion,  which  is  throughout 
lucid  and  cogent,  adverts  to  several  adjudged 
cases,  and  then  follows  this  remark:  ''All  these 
cases  allow  interest  where  there  has  been  fraud, 
injustice  or  delinquency."  But  the  cases  thus 
referred  to  were  for  certain  sums  of  money, 
and  not  one  of  them,  like  this,  for  unliquidated 
damages;  the  remark,  therefore,  is  quite  inap- 
plicable here.  Everyone  who  omits  to  per- 
form his  engagements,  is  in  fault  or  delinquent; 
as  much  so  where  the  damages  are  uncertain, 
as  where  they  are  liquidated.  To  say  that  all 
who  are  delinquent  must  pay  interest,  is  say- 
ing that  it  must  be  paid  in  every  case  where 
an  action  on  contract  is  sustained,  a  point  never 
yet  held  in  any  case. 

I  have  assumed,  throughout,  that  the  jury 
in  ascertaining  what  damages  had  arisen 
from  the  breach  of  covenant  complained  of  in 
this  case,  might  compute  and  allow  interest  on 
the  value  of  the  wheat,  hens  and  service,  for 
which  the  defendant  was  delinquent.  There 
are  many  cases  arising  on  contract  in  which 
this  may  be  done,  and  the  present,  in  my  opin- 
153*]  ion,  *is  of  that  description.  Not  that 
the  law  requires  such  an  allowance  to  be  made, 
as  was  held  at  the  circuit,  in  this  case,  but  the 
jury  may  or  may  not  allow  it,  as  shall  seem  to 
them  just  and  equitable  under  the  circum- 
stances of  the  particular  case.  Anonymous,  1 
Johns.,  315;  Hens.  Glass  Fac.  v.  Reid,  5  Cow., 
587,  Op.  of  Spencer,  Senator;  Dox  v.  Ley,  3 
Wend.  856;  Mcllvaine  v.  Wilkins,  12  N.  H., 
474;  Eddowes  v.  Hopkins,  Doug.,  361;  Arriott  v.' 
Redfern,  3  Bing. ,  353;  Page  v.  Newman,  9  Barn 
&  C.,  378;  Letcher  v.  Woodson,  1  Brock.,  212; 
Selleck  v.  French,  1  Conn.,  32;  Hoveyv.  Newton, 
11  Pick.,  421.  But  this  point  is  not  material 
here.  It  was  not  made  at  the  trial  or  on  the 
argument,  nor  has  it  been  examined  with  a 
view  to  a  final  opinion.  I  have  merely  stated 
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my  impression, for  no  decision  on  the  point  can 
be  made  as  this  case  is  now  presented.  If  my 
present  views  of  the  question  should  turn  out 
to  be  erroneous,  it  would,  in  no  degree,  affect 
the  particular  point  to  be  decided  ou  the  pres- 
ent occasion. 

But  if  the  case  of  Lush  v.  Druse  could  be- 
taken as  in  point,  to  maintain  the  ruling  of  the 
judge  on  the  trial  of  this  cause,  I  should  be  un- 
able to  follow  it  as  a  controlling  authority. 
Understood  as  announcing  a  legal  principle, 
that  case  is  in  direct  conflict  with  the  judgment 
of  this  court  in  the  Van  Rensselaer  v.  Plainer, 
to  which  reference  has  been  made,  and  which, 
no  doubt,  would  have  been  regarded  as  con- 
trolling on  the  legal  proposition,  if  the  case 
had  been  brought  to  the  notice  of  the  court. 
It  was  not,  however,  referred  to  on  the  argu- 
ment of  Lush  v.  Druse,  nor,  indeed,  was  any 
case  on  the  question  of  interest  cited  by  the 
counsel  for  the  defendant  on  that  occasion. 
Neither  did  the  court  refer  to  that  or  any  other 
authority  on  the  subject;  but  the  case  was,  ap- 
parently, decided  without  any  examination  of 
the  question  as  one  of  pure  law.  These  con- 
siderations would  induce  me  to  disregard  the 
case  as  authority,  if  I  understood  it  as  decided 
on  a  question  of  law.  But  understanding  that 
case  as  I  do,  it  is  not  in  conflict  with  any  other, 
and  its  authority  is  in  no  degree  drawn  in 
question. 

I  think  there  should  be  a  new  trial  in  thi 
case. 

New  trial  denied. 

Affirmed— 2  N.  Y.,  135. 
Cited  in— 80  Ind.,  561. 
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THE  SARATOGA  MUTUAL  INSURANC 
COMPANY. 

Insurance — Warranty — Waiver  of  Objection — 
Estoppel  in  pais —  Validity  of  Premium  Note. 

Where  in  an  action  on  a  policy,  issued  by  a  mi 

ual  insurance  company,  the  insurers  defended  < 

the  ground  of  a  false  warranty,  in  that  the  insured 
in  his  application  which  was  made  a  part  of  the  pol- 
icy had  untruly  stated  that  there  were  no  buildings 
within  ten  rods  of  the  buildings  insured :  but  the 
insurers,  with  a  knowledge  of  the  loss  and  of  the 
inaccuracy  of  the  statement,  had  afterwards  made 
assessments  on  the  premium  note  given  by  the  in- 
sured, which  he  had  paid :  held,  that  the  insurers 
were  estopped  by  those  facts  from  setting  up  the 
warranty,  and  were  liable  for  the  loss. 

The  conduct  of  the  insured  furnishes  a  conclusi\ 
estoppel  in  paw. 

An  estoppel  in  pais  arises  where  one  person  is  in- 
duced by  the  assertion  of  another,  to  do  that  which 
would  be  prejudicial  to  his  own  interest,  if  the  per- 
son by  whom  he  had  been  induced  to  act  in  this 
manner  was  allowed  to  contradict  and  disprove 
what  he  had  before  affirmed.  Per  Beardsley,  Ch.  J. 

Where  a  policy  of  insurance  is  void  on  account  of 
a  false  warranty  on  the  part  of  the  insured,  the 
premium  note  is  void  for  want  of  consideration. 

Citations— Laws  1834,  p.  530,  sees.  4,  5, 8 ;  3  Hill,  225 ; 
Co.  Litt.,  352  a ;  10  Ad.  &  Ell.,  90, 437, 472  ;  9  Cow.,  274 ; 
8  Wend.,  480 ;  2  Smith  L.  C.,  458,  467,  notes ;  1  Greenl. 
Ev.,  sees.  22,  27,  204,  207-209. 

A  SSUMPSIT  on  a  policy  of  insurance, 
-i-L  against  loss  by  fire,  tried  in  February,1847, 


NOTE.  —  Insurance—  Waiver  of  forfeiture.     See 
Neely  v.  Onondajra,  etc.,  Ins.  Co.,  7  Hill,  49,  note. 
Estoppel.    See  Hunn  v.  Bowne,  2  Cai.,  38,  note. 
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at  the  Tompkins  Circuit,  before  Gray,  C.  Judge. 
The  plaintiff  was  nonsuited  on  the  trial.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the 
court.  The  plaintiff  moves  for  a  new  trial  on 
a  bill  of  exceptions. 

Mr.  G.  D.  Beers,  for  plaintiff. 

Mr.  N.  Hill,  Jr.,  for  defendants. 

By  the  Court,  Beardsley,  Ch.  J.  A  new 
question  is  presented  in  this  case,  and  one,  it 
must  be  admitted,  of  some  novelty  in  its  ap- 
plication to  a  case  like  this,  and  which  has, 
therefore,  been  examined  and  considered  with 
more  than  ordinary  care  and  attention. 

The  contract  of  insurance  between  these  par- 
ties was  entered  into  in  September,  1838,  and 
I  assume  that  the  plaintiff,  by  his  application 
for  insurance,  which  was  made  a  part  of  the 
contract,  engaged  that  there  was  no  building 
within  less  than  ten  rods  of  the  store  insured, 
except  those  mentioned  in  said  application. 
155*]  *This  was  in  law  an  express  warranty 
to  that  effect  by  the  plaintiff,  and  which  is 
shown  to  have  been  untrue,  in  point  of  fact, 
for  there  was  at  least  one  building,  and  it 
would  seem  more  than  one.within  the  distance 
stated,  of  which  no  mention  was  made  in  the 
application.  If  this  fact,  which  constitutes  the 
breach  of  the  warranty,  is  to  be  taken  as  a  part 
of  the  case,  the  plaintiff  cannot  recover.  Of 
this  no  doubt  can  be  entertained.  But  the 
plaintiff  insists  that  the  defendants,  by  certain 
acts  on  their  part,  acquiesced  in  and  acted  on 
by  him, have  precluded  themselves  from  setting 
up  this  breach  of  warranty  as  a  ground  for 
holding  the  contract  of  insurance  void  abinilio. 
The  fire  occurred  in  the  spring  of  1840.  In  the 
course  of  that  year,  the  defendants  were  fully 
apprised  that  the  application  for  insurance  did 
not  truly  describe  all  the  buildings  within  the 
prescribed  distance,  but  had  omitted  to  make 
mention  of  one  or  more  such  buildings;  yet 
subsequently,  and  in  1841,  1842  and  1843,  the 
defendants  made  assessments  on  the  premium 
note  of  the  plaintiff,  given  when  the  policy 
was  issued,  and  which  several  assessments 
were  thereupon  paid  by  the  plaintiff.  This, 
he  insists,  should  estop  the  defendants  from 
showing  the  facts  constituting  this  breach  of 
the  warranty  on  his  part,  and  if  they  appear 
by  the  evidence  given  in  the  case,  the  defend- 
ants should  not  be  allowed  to  set  them  up  as  a 
defense  to  an  action  on  the  policy. 

I  regard  it  as  clear  that  if  the  policy  was  origi- 
nally void,  on  the  ground  now  taken  by  the 
defendants,  that  is,  a  breach  of  the  plaintiff's 
contract  of  warranty,  the  premium  note  was 
also  invalid.  The  only  consideration  for  the 
note,  as  is  expressed  on  its  face,  was  this  policy, 
and  if  that  was  void  there  remained  not  a  scin- 
tilla of  consideration,  and  the  note,  consequent- 
ly, could  not  be  enforced. 

The  plaintiff  was  only  liable  on  this  note  as 
a  member  of  the  Corporation — the  Saratoga 
County  Mutual  Fire  Insurance  Company;  he 
not  being  one  of  the  persons  named  in  the 
charter,  nor  the  heir,  executor,  administrator 
or  assignee  of  any  person  who  had  been  a  cor- 
porator, and  he  could  only  become  such  mem- 
ber "by  effecting  insurance"  in  the  Company. 
156*]  Laws  *1834,  p.  530,  Act  of  Incorpora- 
tion. For  this  purpose  a  valid  contract  of  in- 
surance, including  both  policy  and  note,  one 
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being  the  consideration  for  the  other,  was  in- 
dispensable. If,  for  any  cause,  one  was  in- 
valid in  its  inception,  so  was  the  other,  and  no 
membership  could  be  acquired.  But  if  both 
were  valid  membership  was  secured,  and  the 
party  insured  not  only  was  bound  to  make 
payment  of  his  premium  note  as  the  directors 
might  deem  requisite,  sec.  4,  but  the  property 
insured  also  became  thereby  pledged  to  the 
company  for  the  payment  of  all  losses  as  spec- 
ified in  the  Act  of  incorporation.  Sees.  5,  8. 
These  are  burdens  to  which  the  member  sub- 
jects himself;  in  return  for  which  he  has  the 
policy  of  insurance  on  his  property  and  the 
right  to  his  proportion  of  whatever  profits  may 
be  made  by  the  company.  But  the  policy  be- 
ing originally  void,  no  membership  could  be 
thereby  created,  and  no  right  to  profits  could 
arise.  It  would  seem  to  follow  that  in  such  a 
case,  the  premium  note  must  be  held  invalid 
for  the  want  of  a  legal  consideration  to  uphold 
the  promise.  The  charter  of  the  Company 
contemplates,  and  good  faith  and  fair  dealing 
require,  that  the  entire  contract  of  insurance, 
including  the  premium  note  on  the  one  hand 
and  the  policy  of  insurance  on  the  other,  with 
all  their  necessary  concomitants  and  conse- 
quences, should  exist  or  fall  together.  The 
note  cannot  be  valid  unless  the  policy  also  was 
so  in  its  inception;  and  unless  both  were  so 
originally  in  this  case,  no  membership  was  ac- 
quired by  the  plaintiff.  All  this  I  hold  to  be 
clear  upon  the  terms  and  spirit  of  the  charter 
of  incorporation,  and  the  true  nature  of  the 
contract  between  the  parties. 

The  defendants,  with  full  knowledge  of  the 
facts  invalidating  the  policy,  have  chosen  to 
act  upon  the  premium  note  of  the  plaintiff,  as 
an  available  security  in  their  favor  and  which 
he  was  bound  to  pay.  Several  sums  have  ac- 
cordingly been  assessed  by  the  directors  of  the 
Company,  and  payment  thereof  required  on 
said  note.  These  payments  have  been  made  by 
the  plaintiff,  and  the  question  is  presented, can 
the  defendants,  who  have  thus  affirmed  the 
original  and  continuing  validity  of  the  premium 
note.in  which  the  plaintiff  has  fully  acquiesced, 
be  allowed  to  set  up  that  this  policy,  which 
formed  the  only  Consideration  for  the  [*  15  7 
note,  was  never  valid;  and  that,  on  the  sole 
ground  of  a  breach  of  warranty  on  the  part 
of  the  plaintiff,  the  facts  constituting  such 
breach  of  warranty  being  as  well  known 
to  the  defendants  when  they  exacted  and  re 
ceived  payments  on  the  note  as  they  are  at  the 
present  time?  This  is  the  point  to  be  deter- 
mined, and  I  should  certainly,  with  great  re- 
luctance, come  to  the  conclusion  that  the  de- 
fendants can  be  allowed  to  occupy  the  position 
they  now  assume.  It  is  wholly  inconsistent 
with  the  ground  taken  by  them  when  they 
called  for  payments  on  the  premium  note,  and 
I  think  common  justice  forbids  any  change  of 
position  in  this  respect.  "  It  is  a  question  of 
ethics,"  as  was  said  in  DezeUv.  Odell,  3  Hill, 
225,  and  morality  requires  that  these  defend- 
ants should  be  held  strictly  to  the  ground  they 
have  chosen  to  assume  for  themselves.  An  es- 
toppel, according  to  Ld.  Coke,  is  where  "  a 
man's  own  act  or  acceptance  stoppeth  or  closeth 
up  his  mouth  to  allege  or  plead  the  truth." 
Co.  Litt. ,  352  a.  Estoppels  are  of  three  kinds, 
viz.:  by  matter  of  record,  by  deed,  and  in 
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pais;  but  our  present  concern  is  with  the  latter 
class  only.  Such  an  estoppel  arises  where  one 
person  is  induced  by  the  assertion  of  another, 
to  do  that  which  would  be  prejudicial  to  his 
own  interest,  if  the  person  by  whom  he  had 
been  induced  to  act  in  this  manner,  was  al- 
lowed to  contradict  and  disprove  what  he  had 
before  affirmed.  In  the  case  of  Pickard  v. 
Sears,  6  Ad.  &  Ell.,  469,  the  principle  is  thus 
stated  by  Ld.  Denman:  "The  rule  of  law  is 
clear,  that  where  one  by  his  words  or  conduct 
willfully  causes  another  to  believe  the  exist- 
ence of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time." 
In  the  case  of  Dezett  v.  Odell,  supra,  Cowen,  J., 
said:  "We  then  have  a  clear  case  of  an  admis- 
sion by  the  defendant  intended  to  influence  the 
conduct  of  the  man  with  whom  he  was  deal- 
ing, and  actually  leading  him  into  a  line  of 
conduct  which  must  be  prejudicial  to  his  in- 
terest, unless  the  defendant  be  cut  off  from  the 
power  of  retraction.  This  I  understand  to  be 
the  very  definition  of  an  estoppel  in  pais."  The 
158*]  *estoppel  is  allowed  to  prevent  fraud 
and  injustice,  and  exists  wherever  a  party  can- 
not in  good  conscience  gainsay  his  own  acts  or 
assertions.  The  authorities  upon  this  point 
are  numerous  and  all  speak  the  same  language. 
Gregg  v.  Wells,  10  Ad.  &  Ell.,  90;  Coles  v.  Bank 
of  England,  Id. ,  p.  487;  Sandys  v.  Hodgson,  Id. , 
472;  Stephens  v.  Baird,  9  Cow.,  274;  Welland 
Can.  Co.  v.  Hathaway,  8  Wend.,  480;  2  Smith, 
L.  C.,  pp.  458,  467,  notes;  1  Greenl.  Ev.,  sees. 
22,  27,  204,  207.  ' '  It  makes  no  difference  in 
the  operation  of  this  rule  whether  the  thing 
admitted  was  true  or  false:  it  being  the  fact, 
that  it  has  been  acted  upon,  that  renders  it 
conclusive."  Id.,  sees.  208,  209.  Here  the  de- 
fendants, in  affirming  the  validity  of  the  pre- 
mium note,  necessarily  affirmed  that  the  policy 
was  also  originally  valid.  This  affirmation 
was  acted  upon  by  the  plaintiff,  for  he  ad- 
vanced money  in  consequence  of  its  being 
made,  and  the  defendants  shall  not  now  be  al- 
lowed to  set  up  any  fact  dehors  the  policy,  in 
order  to  impeach  the  original  validity  of  the 
contract  of  insurance.  Qui  sentit  commodum, 
sentire  debet  et  onus.  The  defendants  have  de- 
rived advantage  from  this  contract  and  they 
should  now  bear  its  burden.  I  think  the  non- 
suit should  beset  aside  and  anew  trial  ordered. 

No  objection  is  made  in  the  points  submitted 
on  behalf  of  the  defendants  that  the  declara- 
tion was  not  adapted  to  the  case  as  proved,  al- 
though a  suggestion  to  that  effect  was  made  at 
the  circuit.  I  have  not  examined  that  question. 
Looking  only  at  what  appears  on  the  face  of 
this  policy  it  is  unobjectionable,  for  nothing 
there  appears  to  impeach  it.  The  conclusion 
at  which  I  have  arrived  does  not,  however, 
rest  on  the  idea  that  the  policy  was  certainly 
valid  in  its  inception,  but  on  the  ground  that 
these  defendants  have  precluded  themselves 
from  setting  up  any  fact  out  of  the  policy  to 
show  that  it  was  originally  void. 

New  trial  ordered. 

Insurance  Co.— Estoppel  of— Warranty.  Reviewed 
—38  Barb.,  571. 

Explained— 1  Abb.  App.  Dec.,  319 ;  10  Abb.  N.  8., 
171. 

Cited  in— 55  N.  Y.,  512 ;  14  Am.  Rep.,  308 ;  C  Lans., 
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416;  19  Barb.,  442;  37  Barb.,  34;  38  Barb.,  407;  12 
Mich.,  214 ;  47  Pa.  St.,  212 ;  77  Ind.,  208 ;  40  Am.  Rep  , 
297. 

Estoppel  in  pais—  What  constitutes— Doctrine  ap- 
plied.   Cited  in— 5  N.  Y.,  401 ;  10  N.  Y..  459,  460  •  11 
N.  Y.,  73 ;  41  N.  Y.,  264;  55  N.  Y.,  335;  14  Am.  Hep 
264 ;  16  Barb.,  257 ;  10  How.  Pr.,  281 ;  25  How.  Pr.,  207 
1  Rob.,  70 ;  34  Super.,  527  ;  2  E.  D.  8.,  15  ;  10  Leg.  Obs 
28;  51  N.  H.,  298  ;  12  Am.  Rep.,  124. 

Insurance— Application  annexed  to  policy— War- 
ranty.   Cited  in— 9  Barb.,  201 ;  10  Barb.,  290. 


*BUTLER  AND  VOSBURGH   [*159 


MILLER. 

Merger — Intent — Confession  of  Judgment  for  a 
Debt  Secured  by  Notes  and  a  Chattel  Mortgage 
— Sale  under  Execution — Effect  on  Prior  Se- 
curities. 

"Whether  a  judgment  confessed  for  a  debt  which 
the  debtor  had  before  secured  by  notes  and  a  chattel 
mortgage,  where  the  judgment  included  a  further 
debt  to  another  creditor,  operates  to  merge  and  ex- 
tinguish the  prior  securities,  depends  upon  the  in- 
tent of  the  parties  to  the  judgment  at  the  time  it  was 
taken.  Semble.  Per  Whittlesey,  J. 

The  declaration  of  the  parties  to  the  judgment  at 
the  time  it  was  confessed,  that  it  was  taken  as  col- 
lateral to  the  prior  securities,  is  evidence  of  that 
fact  for  the  consideration  of  the  jury.  Per  Whittle- 
sey, J. 

But  where  a  debtor  had  given  notes  and  a  chattel 
mortgage,  and  afterwards  confessed  a  judgment  for 
the  same  debt  and  for  a  further  demand  due  to  an- 
other creditor,  and  it  was  agreed  that  the  judgment 
should  be  collateral  to  the  notes  and  mortgage,  and 
the  plaintiff  caused  an  execution  to  be  issued,  and 
the  property  embraced  in  the  mortgage  was  sold 
upon  that  and  upon  a  prior  execution  in  favor  of 
another  party ;  held,  that  the  first  mentioned  cred- 
itor could  not,  after  this,  assert  title  under  the  chat- 
tel mortgage  against  the  parties  acting  under  the 
prior  execution. 

rPROVER  for  cattle,  farming  implements  and 
_L  growing  crops,  tried  a  second  time  at  the 
Columbia  Circuit  in  March,  1846,  before  Par- 
ker, C.  Judge.  The  leading  facts  were  the  same 
which  appeared  on  the  former  trial,  of  which 
a  report  may  be  found  in  1  Den.,  407.  It  will 
be  seen  that  a  new  trial  was  ordered  for  the 
misdirection  of  the  judge,  this  court  holding 
that  the  evidence  showed  an  intention  in  the 
plaintiffs  and  Vanderpoel  to  substitute  the  bond 
and  judgment  for  the  notes  and  chattel  mort- 
gage which  Vanderpoel  had  before  executed 
to  the  plaintiffs.  On  the  second  trial  Mr.  To- 
bey,  a  witness  for  the  plaintiffs,  and  who  drew 
the  bond  and  warrant  of  attorney,  testified, 
after  an  objection  by  the  defendant  which  was 
overruled,  that  when  the  same  were  drawn, 
Butler,  one  of  the  plaintiffs,  inquired  of  the 
witness  whether  the  giving  of  the  judgment 
would  prejudice  the  chattel  mortgage.and  that 
he  told  said  plaintiff  and  Vanderpoel,  who  was 
present,  that  he  thought  not,  if  the  judgment 
was  taken  as  collateral,  and  that  it  was  then 
understood  and  agreed  between  the  parties  to 
the  effect  that  the  judgment  should  be  collat- 
eral to  the  mortgage,  and  that  it  was  so  taken. 
*The  defendant's  counsel  moved  for  [*16O 
a  nonsuit  on  the  ground  that  the  judgment 
operated  as  a  merger  and  extinguishment  of 
the  notes  of  Vanderpoel  and  of  the  chattel 
mortgage ;  and  also  that  the  levy  under  the 


NOTB.— Merger—  Higher  security.  See  Day  v.  Leal, 
14  Johns.,  404,  note. 
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execution,  and  the  application  to  the  court  for 
the  proceeds  of  the  sale  was  a  waiver  of  the 
mortgage.  The  judge  denied  the  motion.  The 
former  points,  among  others,  were  again  urged 
by  the  defendant's  counsel  in  asking  for  in- 
structions to  be  given  to  the  jury, but  the  judge 
declined  to  charge  as  desired,  though  he  stated 
that  the  mortgage  was  merged  unless  it  were 
shown  that  the  judgment  was  taken  as  collat- 
eral security  ;  and  the  defendant's  counsel  ex- 
cepted.  Verdict  for  the  plaintiffs.  The  defend- 
ant moves  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  K.  Miller,  for  defendant. 

Mr.  J.  H.  Reynolds,  for  plaintiffs. 

Whittlesey,  J.  When  this  case  was  before 
the  court  on  the  former  occasion,  it  was  held 
that  the  question  of  merger  depended  mainly 
upon  the  intent  of  the  parties.  On  the  second 
trial  there  was  direct  evidence  respecting  the 
intention  of  the  parties  in  the  execution  of  the 
bond  and  warrant  of  attorney  and  of  their 
views  and  determination  as  to  the  effect  of  these 
instruments  upon  the  prior  security.  This  evi- 
dence was  proper  for  the  consideration  of  the 
jury,  and  raised  a  question  of  fact  for  their 
determination.  The  judge  was,however,asked 
to  charge  as  a  matter  of  law  that  the  judgment 
operated  as  a  merger  of  the  notes  and  that  it 
avoided  the  mortgage.  He  properly  withheld 
that  instruction,  and  his  charge  that  a  merger 
took  place  unless  it  was  satisfactorily  shown 
that  the  judgment  was  taken  only  as  a  collat- 
eral security  to  the  mortgage,  and  that  if  so 
taken  it  was  not  a  merger,~was  in  conformity 
with  the  former  opinion  of  this  court  upon  the 
case.  The  question  of  fraud  was  properly  left 
to  the  jury  ;  and  upon  the  whole  I  see  no 
ground  for  interfering  with  the  verdict. 

161*]  *Beardsley,  Ch.  J.,  said  that  the 
levy  and  sale  which  the  plaintiffs  caused  to  be 
made  upon  the  property  in  question  under  the 
judgment  and  execution  against  Vanderpoel, 
was  inconsistent  with  the  present  claim  to  the 
same  property  under  the  chattel  mortgage. 
After  such  levy  and  sale  the  plaintiffs  could 
not  be  permitted  to  set  up  title  under  that  mort- 
gage. Hence  he  was  of  opinion  that  a  new  trial 
ought  to  be  granted. 

McKissock,  J.,  was  of  the  same  opinion. 
New  trial  granted. 
Affirmed-1  N.  Y.,  496. 


CAMP  «.  MORSE. 

Contract  to  Convey — Tender  of  Purchase  Money 
by  Vendee — Breach  by  Vendor — Subsequent  Ac- 
tion by  Vendor  for  Purchase  Money — Pleading. 

Where  in  a  contract  for  the  sale  of  land.the  vendee 
covenanted  to  pay  the  purchase  money  by  install- 
ments, and  the  vendor  covenanted  that  upon  their 
being  fully  paid  he  would  well  and  sufficiently  con- 
vey and  assure  the  premises  to  the  vendee  in  fee ; 
and  to  a  declaration  in  covenant  by  the  vendor 
brought  for  the  purchase  money,  the  vendee  plead- 
ed, that  at  a  time  after  all  the  money  had  become 
payable,  he  offered  the  amount  due  and  tendered  a 
deed  prepared  for  execution  to  the  plaintiff,  but  he 
had  no  title  to,  and  could  not,  therefore,  convey  the 
premises :  held,  that  the  plea  was  a  good  answer  to 
the  action. 
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Where  to  such  a  plea,  the  plaintiff  replied  by  al- 
leging that  at  the  time  of  the  tender  of  the  money, 
the  title  was  in  a  third  person  who  was  bound  by 
contract  to  convey  it  to  the  plaintiff,  on  his  making 
certain  payments,  and  that  within  a  reasonable  time 
after  the  tender  he  procured  a  conveyance  of  the 
title  to  himself  and  then  executed  and  offered  to  de- 
liver the  deed  which  the  defendant  had  tendered  for 
execution,  which  he  refused  to  accept.and  that  such 
offer  was  within  a  reasonable  time  after  the  defend- 
ant had  tendered  the  deed  for  execution ;  held,  that 
the  replication  was  bad. 

A  plea  by  the  vendee  alleging  that  the  defendant 
had  no  title  when  he  was  required  to  convey,  and 
that  the  premises  were  incumbered  by  a  mortgage 
is  bad  for  duplicity. 

Citations— 20  Johns.,  15;  6  Cow.,  13;  7  Cow.,  53;  3 
Wend.,  249  ;  7  Wend.,  129 ;  9  Wend.,  79. 

TVEMURRER.  The  declaration  was  in  cove- 
±J  nant  on  a  contract  for  the  sale  of  lands, 
by  the  vendor  against  the  vendee.  It  set  forth 
articles  of  agreement  between  the  parties  un- 
der seal,  dated  March  19,  1836,  by  which  the 
defendant  covenanted  *to  pay  the  [*162 
plaintiff  $660  in  manner  following:  $66  on  the 
execution  of  the  articles,  and  the  remainder  in 
four  equal  yearly  payments  with  annual  inter- 
est ;  in  consideration  of  which  the  plaintiff 
covenanted,  that  if  the  defendant  should  make 
the  several  payments  according  to  the  con- 
tract, that  the  plaintiff  would  well  and  suffi- 
ciently grant,  bargain,  sell,  release,  convey, 
confirm  and  assure  to  the  defendant  in  fee  a 
certain  piece  of  land,  which  was  described  sit- 
uated in  the  Village  of  Portland. in  the  County 
Chautauqua  ;  but  if  the  defendant'  failed  to 
make  the  payments,  the  plaintiff's  covenant 
was  to  be  void.  Averment  of  general  perform- 
ance by  the  plaintiff,  and  that  afterwards  to 
wit :  January  15,  1845,  at,  etc.,  the  plaintiff 
tendered  and  offered  to  the  defendant  a  good 
and  sufficient  conveyance  in  fee  of  the  land 
executed  by  himself  and  his  wife,  with  cove- 
nants of  seisin  and  of  warranty,  and  requested 
the  defendant  to  accept  the  same,  and  to  pay 
the  money  which  he  had  covenanted  to  pay. 
Breach,  that  the  defendant  neglected  and  re- 
fused to  make  the  payment. 

The  defendant,  besides  the  plea  of  non  e*t 
factum,  pleaded  :  1.  That  he,  the  defendant, 
had  made  certain  payments  which  the  plaintiff 
accepted  on  account  of  the  contract,  which  are 
particularly  stated,  and  some  of  which  were 
made  after  the  time  for  paying  the  whole  pur- 
chase money  had  expired;  and  that  before  the 
commencement  of  the  suit,  to  wit:  January  10, 
1845,  at,  etc.,  the  defendant  called  on  the 
plaintiff  and  was  ready  and  offered  to  pay  him 
the  full  amount  remaining  unpaid  on  the  con- 
tract on  receiving  a  sufficient  conveyance  of 
the  land,  which  should  give  him,  the  defend- 
ant, a  good  title  thereto,  and  tendered  to  said 
plaintiff  a  proper  deed  thereof  prepared  for  ex- 
ecution, which  was  in  all  respects  according  to 
the  terms  of  the  contract  and  to  which  the 
plaintiff  did  not  object,  and  required  the  plaint- 
iff to  execute  it,  and  showed  to,  and  offered  to 
pay  him  $693,  being  the  amount  due  for  prin- 
cipal and  interest,  on  condition  that  he  would 
perform  on  his  part;  and  gave  him  notice  that 
unless  he  performed,  the  defendant  would  con- 
sider the  contract  rescinded  ;  that  the  said 
plaintiff  had  not  then  or  ever  before  any  title 
to  the  land  ;  and  that  the  defendant  waited  a 
Reasonable  time  for  the  plaintiff  to  exe-  [*  1 63 
cute  the  deed  so  tendered  for  execution,  but 
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•said  plaintiff  omitted,  neglected  and  refused  to 
execute  that  or  any  deed  of  the  land.  Verifi- 
cation. 2.  That  the  defendant,  to  wit :  Janu- 
ary 10,  1845,  at,  etc., offered  to  pay  the  plaintiff 
the  money  due  on  the  contract  on  receiving  a 
conveyance,  and  tendered  and  left  with  him  a 
conveyance  prepared  for  execution,  and  gave 
him  notice  as  stated  in  the  first  special  plea.and 
waited  until  January  14, 1845,  for  the  plaintiff 
to  execute  the  deed,  in  readiness  to  pay  the 
money,  and  then  required  of  the  plaintiff  the 
execution  of  the  deed;  that  the  plaintiff  had  no 
title  to  the  land  and  it  was  subject  to  the  in- 
cumbrance  of  a  mortgage  which  is  set  forth, 
traversing  the  averment  of  performance  by  the 
plaintiff  stated  in  the  declaration.  Verifica- 
tion. 

Replication  to  the  second  special  plea, admit- 
ting the  several  payments  mentioned  in  it,and 
averring  that  at  the  time  mentioned  in  the  plea 
N.  A.  Lowry  and  A.  U.  Baldwin  held  the  title 
to  the  said  land,  and  were  bound  by  a  contract 
with  the  plaintiff  to  convey  it  in  fee  to  him  on 
his  paying  the  sum  which  he  had  contracted  to 
pay  them  therefor,  of  which  the  defendant  had 
notice;  that  upon  the  defendant's  requiring  a 
conveyance  from  him  as  mentioned  in  the  plea, 
he,  the  plaintiff,  applied  to  Lowry  and  Bald- 
win for  a  conveyance  according  to  their  con- 
tract with  him,  and  that  within  a  reasonable 
time  thereafter,  to  wit:  on  the  14th  day  of  Jan- 
uary thereafter,  L.  &  B.  conveyed  the  land  to 
him,  the  plaintiff , by  deed  in  fee  with  warranty, 
and  that  afterwards  the  plaintiff  and  his  wife 
executed  and  acknowledged  the  deed  which 
the  defendant  had  tendered  for  execution,  and 
in  a  reasonable  time  after  the  defendant  had 
tendered  the  deed  for  execution,  to  wit:  Janu- 
ary 15,  1845,  the  plaintiff  offered  and  tendered 
the  deed  so  executed  and  acknowledged  to  the 
defendant,  and  requested1  him  to  accept  it  and 
to  pay  the  amount  due  upon  his  contract,  but 
he  refused  to  accept  the  deed  or  to  pay  the 
money.  The  defendant  demurred  to  the  repli- 
cation, and  the  plaintiff  demurred  to  the  first 
special  plea.  Joinders. 
164*]  *Mr.  M.  Burnell,  for  plaintiff. 

Mr.  C.  Tucker,  for  defendant. 

By  the  Court,  Whittlesey,  J.  The  second 
special  plea  to  which  a  replication  has  been  put 
in  •seems  to  present  substantially  a  good  defense 
to  the  declaration.  In  Robb  v.  Montgomery ,20 
Johns.,  15,  it  is  said  that  if  the  party  whose 
duty  it  is  to  pay,  offers  to  do  so,  on  receiving  a 
good  title,  it  must  be  made  to  him  or  the  con- 
tract will  be  rescinded.  This  plea  seems  to 
have  been  drawn  according  to  the  doctrine  of 
that  case.  The  contract,  by  its  terms,  had  long 
since  expired.  All  the  payments  had  been  due 
for  several  years,  and  the  vendor  might  have 
demanded  the  whole  purchase  money  by  tend 
ering  a  deed.  And  the  vendee  might  have  de- 
manded a  conveyance  on  tendering  payment. 
The  vendee  takes  the  first  step  by  demanding 
a  conveyance  and  tendering  payment.  In  such 
cases  it  is  understood  that  the  vendee  is  not 
bound  to  prepare  a  conveyance  and  tender  it 
for  execution,  but  he  may  demand  the  execu- 
tion of  a  conveyance,  offering  payment,  and 
after  a  reasonable  time  had  elapsed  upon  a  sec- 
ond demand,  if  a  conveyance  has  not  been  pre- 
pared, he  may  consider  the  contract  broken. 
742 


While  it  is  not  the  duty  of  the  vendee  to  pre- 
pare the  conveyance,  stili  he  may  do  it  for  the 
purpose  of  expediting  th«  result  and  tender  it 
for  execution,  and  thus  the  vendor  must  de- 
termine more  speedily  than  in  the  other  case. 
Fuller  v.  Hubbard,  6  Cow.,  13  ;  8.  C.,1  Id., 53; 
Hackett  v.  Huson,  3  Wend. ,  249 ;  Connelly  v. 
Pierce,  7 Id.,  129  ;  Blood  v.  Goodrich,  9  Id.,  79. 

In  this  case  the  plea  avers  the  preparation  of 
a  conveyance  according  to  the  requirements  of 
the  contract ;  a  demand  of  its  execution  with 
an  offer  to  pay  and  a  refusal  to  execute  such 
conveyance  or  any  conveyance.  This  is  clearly 
a  good  answer  to  the  defendant's  liability  on 
the  agreement.  And  though  this  plea  might 
be  bad  for  duplicity  if  the  objection  was  taken 
to  the  plea  itself  by  special  demurrer,  yet  as 
the  plaintiff  instead  *of  demurring  for  [*1 65 
this  cause,  has  replied,  this  defect  in  the  plea, 
if  it  exists,  cannot  be  urged  here. 

The  replication  hardly  furnishes  a  good  an- 
swer to  the  second  plea.  It  is  not  material  that 
the  plaintiff,  when  he  contracted  to  sell  to  the 
defendant,  had  not  a  legal  title,  but  only  an 
agreement  for  a  title,  or  that  the  defendant 
knew  that  fact.  If  the  fact  was  so,  it  was  the 
duty  of  the  plaintiff  to  have  perfected  his  legal 
title,  as,  doubtless,  he  expected  to  do,  by  the 
time  he  was  required  to  convey  to  the  defend- 
ant by  his  contract  with  him,  or  some  four 
years  after  the  date  of  such  contract.  All  that 
the  defendant  could  require  was  that  the  plaint- 
iff should  be  able  to  give  him  a  good  title,  and 
actually  give  him  one  after  all  the  payments 
had  become  due,  upon  his  making  such  pay- 
ments. After  that  time  the  defendant  had  a 
right  at  least  to  a  conveyance  upon  offering  to 
pay  the  whole  of  the  purchase  money.  The 
plaintiff,  upon  the  deed  being  tendered  to  him 
for  execution,  had,  doubtless,  a  right  to  keep 
it  a  sufficient  time  to  see  that  it  comported  with 
the  contract,  etc.,  but  he  certainly  was  not  en- 
titled to  time  to  get  the  title  from  some  other 
person  with  whom  he  had  contracted.  To  ob- 
tain it  might  require  a  long  litigation  in  chan- 
cery, for  the  termination  of  which  the  defend- 
ant could  not  be  compelled  to  wait.  While  it 
is  possible  the  plaintiff  might  be  allowed  some 
little  time  to  execute  the  deed,  yet  the  reasons 
given  in  the  replication  for  not  executing  it  at 
once,  are  not  good  legal  reasons,  and  hence  the 
demurrer  to  the  replication  appears  to  me  to  be 
well  taken.  If  the  replication  had  merely 
averred  that  the  deed  was  executed  and  tend- 
ered in  a  reasonable  time,  it  might  have  been 
sufficient  and  have  offered  a  proper  issue;  but 
when  this  averment  is  coupled  with  the  allega- 
tion that  he  procured  the  conveyance  from  his 
grantor  in  a  reasonable  time,  the  question 
would  probably  be  put  to  the  jury  as  to  the 
reasonableness  of  the  time  for  obtaining  the 
deed  from  the  grantor,  when  the  true  question 
would  or  should  be  as  to  the  reasonableness  of 
the  time  for  delivering  the  deed  simply,  dis- 
connected with  the  time  for  obtaining  it. 

To  the  third  plea  of  the  defendant  there  is  a 
demurrer  by  the  plaintiff.  I  think  this  plea  is 
double,  inasmuch  as  it  sets  up  *an  [*166 
offer  to  perform  on  the  part  of  the  defendant, 
and  a  want  of  title  in  the  plaintiff,  and  also  an 
incumbrance  by  mortgage.  Connelly  v.  Pierce, 
7  Wend.,  129.  This  objection  is  assigned  as  a 
cause  of  demurrer. 
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I  think,  therefore,  that  there  should  be  judg- 
ment for  the  defendant  on  the  demurrer  to  the 
replication  to  the  second  plea,  and  for  the 
plaintiff  on  the  demurrer  to  the  third  plea. 

Ordered  accordingly. 

Cited  in-59  N.  Y.,  373 ;  48  How.  Pr.,  346. 


ARMSTRONG  «.  MUNDAY. 

•Contract  for  Sale  of  Land — Conditions  as  to  Pay- 
ments to  Third  Parties— Right  of  Vendor  to 
Direct  Such  Payments — Parol  Evidence — Ad- 
missibility  of — Former  Adjudication — Not  a 
Bar,  unless  between  Same  Parties. 

Where,  in  a  contract  for  the  sale  of  land,  the 
vendee  covenanted  to  pay  a  certain  sum  for  the 
premises,  of  which  an  amount  specified  was  to  be 
paid  to  the  vendor,  and  to  A  B  and  C  D.  respect- 
ively, such  sum  as  the  vendor  at  the  time  of  the  ex- 
ecution of  the  deed  should  direct,  not  to  exceed  in 
the  aggregate  the  amount  to  be  paid  for  the  land ; 
and  the  vendor  directed  a  certain  sum  to  be  paid  to 
A  B,  and  nothing  to  C  D,  requiring  the  balance  to 
be  paid  to  himself :  but  the  vendee  persisted  in  pay- 
ing a  certain  sum  to  C  D  ;  held,  that  such  payment 
was  unauthorized,  and  that  the  vendor  could  re- 
cover it  of  the  vendee. 

Held,  also,  that  parol  evidence  was  inadmissible 
to  show  that  the  premises  were  incumbered  by  a 
mortgage  which  the  vendor  had  given  to  C  D,  and 
that  at  the  making  of  the  contract  the  vendor  had 
•agreed  absolutely  that  the  vendee  might  pay  the 
amount  of  the  mortgage  to  C  D. 

And  when  the  vendor,  in  the  case  mentioned,  had 
filed  a  bill  against  C  D  to  set  aside  the  mortgage 
held  by  the  latter,  for  usury,  who,  besides  denying 
the  usury,  set  up  the  payment  made  by  the  vendee 
as  above  mentioned,  and  the  decree  affirmed  that 
payment  as  made  by  the  authority  of  the  vendor ; 
held,  that  such  decree  being  between  other  parties 
was  not  evidence  against  the  vendor  in  an  action  of 
•covenant  against  the  vendee  for  the  balance  of  the 
purchase  money. 

Citations— 1  Phil.  Ev.,  561;  Cow.  &  H.  Notes,  p. 
1466. 

fl  OVEN  ANT,  tried  at  the  Allegany  Circuit 
V  in  October,  1844,  before  B.  Whiting,  C. 
•Judge.  The  action  was  by  the  vendor  on  a 
•contract  for  the  sale  of  lands,  which  was  in  the 
following  words  : 

"  An  article  of  agreement  made  the  llth 
day  of  December,  1838,  between  Henry  Arm- 
strong, of,  etc.,  of  the  first  part,  and  Stephen 
Munday,  of  the  ^aine  place,  of  the  second  part, 
167*]  witnesseth,  *that  the  party  of  the  first 
part  for  and  in  consideration  of  three  thou- 
sand five  hundred  dollars,  to  be  paid  him  as 
hereinafter  expressed,  hath  granted,  bargained 
and  sold,  and  by  these  presents  doth  grant, 
bargain  and  sell  to  the  said  party  of  the  second 
part  all  that  certain  tract,  etc.  [describing  the 
premises].  The  party  of  the  second  part  agrees 
to  pay  the  party  of  the  first  part  ten  hundred 
and  eighty-five  dollars  on  the  first  day  of  March 
next;  also  such  further  sum  to  Frederick  Mun- 
day as  the  party  of  the  first  part  shall  direct  at 
the  time  of  the  delivery  of  the  deed  ;  also  such 
further  sum  to  Hiram  Holliday  as  the  party  of 
the  first  part  shall  direct  at  the  said  time  of  de- 
livering said  deed  ;•  and  it  is  understood  that 

NOTE,— 1.  Former  adjudication—  When  a  bar.  See 
•Gardner  v.  Buckbee,  3  Cow.,  120,  note ;  Lawrence  v. 
Hunt,  10  Wend.,  80,  note ;  Wilder  v.  Case,  16  Wend., 
583,  note. 

2.  Evidence— Admtuffrfltty  of  parol,  to  vary  or  con- 
tradict a  written  instrument.  For  a  full  discussion, 
see  Swick  v.  Sears,  1  Hill,  17,  classified  lint  of  notes 
cited. 
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the  sum  the  said  party  of  the  first  part  shall 
direct  to  be  paid  to  the  said  Holliday  is  to  be 
paid  in  three  equal  annual  installments,  with 
lawful  interest  from  the  delivery  of  said  deed 
to  the  party  of  the  second  part ;  and  all  the 
said  sums  above  mentioned  are  not  to  exceed 
three  thousand  five  hundred-  dollars.  And  the 
party  of  the  first  part  doth  hereby  bind  him- 
self, his  heirs,  executors  and  administrators, 
to  make  and  deliver  to  the  party  of  the  second 
part,  on  his  fulfilling  the  conditions  of  the 
above  contract,  a  good  and  sufficient  warranty 
deed.  And  the  said  party  of  the  second  part 
doth  hereby  bind  himself  to  do  and  fulfill  all 
on  his  part  expressed  in  the  above  contract  on 
or  before  the  first  day  of  March  next.  Signed 
and  sealed,"  etc. 

The  declaration  averred  performance  by  the 
plaintiff ;  that  the  plaintiff  had,  March  1, 1839, 
directed  the  defendant  to  pay  Frederick  Mun- 
day $1,415.10,  and  not  to  pay  anything  to  Hol- 
liday, but  to  pay  the  balance  beyond  the 
$1,415.10  to  him,  the  plaintiff.  Breach,  non- 
payment to  the  plaintiff  of  the  balance  beyond 
$1,415.10.  Plea,  non  est  factum,  with  notice 
of  special  matter. 

The  plaintiff  gave  the  contract  in  evidence. 
Two  payments  were  indorsed  upon  it,  viz.  : 
February  11,  1839,  $110.80,  and  on  the  4th  of 
March,  in  the  same  year,  $2,389.20.  The 
plaintiff  claimed  that  there  was  due  $1,000, 
with  interest  thereon  from  March  1,  1839.  It 
appeared  that  March  1. 1839,  the  plaintiff  con- 
veyed the  premises  to  the  defendant,  and  that 
*about  that  time  the  defendant  asked  [*168 
the  plaintiff  what  sum  he  should  pay  to  Holli- 
day, to  which  the  plaintiff  answered  that  he 
must  not  pay  Holliday  anything.  The  defend- 
ant said  he  should  pay  the  balance  to  Holliday, 
but  the  plaintiff  directed  him  not  to  do  so. 
The  plaintiff  rested. 

By  the  defendant's  evidence  it  appeared  that 
the  plaintiff,  September  1, 1836,  had  mortgaged 
the  same  premises  which  he  subsequently  con- 
tracted to  sell  to  the  defendant,  to  Hiram  Hol- 
liday, to  secure  the  payment  of  $1,174.30;  and 
that  November  9,  1838,  he  filed  a  bill  in  chan- 
cery before  the  Vice- Chancellor  of  the  Sixth 
Circuit,  against  Holliday,  to  have  this  mort- 
gage canceled  on  the  ground  that  it  was  given 
upon  an  usurious  consideration.  Issue  in  that 
suit  was  joined,  the  defendant  denying  the 
usury,  and  setting  up  the  payment  by  the  de- 
fendant in  this  suit,  as  heretofore  mentioned, 
as  an  adjustment  of  the  mortgage.  Proofs 
were  taken,  and  a  decree  was  made.  The 
pleadings  and  proofs  in  that  suit  were  given  in 
evidence  by  consent,  subject  to  all  legal  ex- 
ceptions, and  it  was  agreed  that  such  part  of 
the  testimony  as  was  applicable  to  this  suit 
should  be  received  as  though  given  in  this 
cause,  subject  to  any  objections  to  its  compe- 
tency. The  evidence  tended  to  show  that  the 
mortgage  to  Holliday  was  usurious.  A  wit- 
ness testified  that  when  the  contract  between 
the  plaintiff  and  the  defendant  in  this  suit  was 
executed  it  was  agreed  by  parol  between  the 
parties  that  the  defendant  should  have  the 
right  to  pay  off  the  mortgage  to  Holliday,  he 
having  objected  to  purchasing  the  premises  ex- 
cept upon  that  condition,  and  that  the  con- 
tract was  written  in  the  manner  it  was  because 
it  was  not  known  what  the  precise  sum  was 

748 


168 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1848 


•which  was  due  upon  the  mortgage ;  and  that 
the  defendant,  before  executing  the  contract, 
had  an  understanding  with  Holliday  that  the 
latter  would  give  him  time  to  make  the  pay- 
ment in  case  he  should  purchase  the  land  of 
the  plaintiff.  It  was  also  proved  that  July  4, 
1839,  the  defendant  in  this  suit  gave  to  Holli- 
day his  promissory  notes  for  the  amount  due 
on  the  mortgage,  being  about  $1,000,  and  Hol- 
liday thereupon  acknowledged  satisfaction  of 
that  instrument,  and  gave  to  the  defendant  a 
169*]  *bond  of  indemnity  against  the  claims 
of  the  plaintiff  to  recover  the  amount  thus  se- 
cured to  be  paid  to  Holliday.  The  Vice-GJian- 
cellor  held  that  the  mortgage  was  usurious, 
but  that  the  arrangement  between  the  plaintiff 
and  defendant  in  this  suit,  at  the  time  of  the 
execution  of  the  contract  of  sale,  which  he 
considered  well  proved  by  parol  evidence,  au- 
thorized the  defendant  to  pay  off  the  mortgage 
to  Holliday.  He  accordingly  held  that  the  pay- 
ment to  Holliday  was  a  good  payment  and 
concluded  the  complainant  in  that  suit  (the 
plaintiff  here),  but  ordered  that  Holliday 
should  pay  the  costs  of  that  suit. 

The  defendant  insisted  to  the  circuit  judge 
that  the  facts  appearing  by  the  testimony  in 
the  chancery  suit,  if  -true,  did  not  furnish  a 
defense  to  this  action.  The  judge,  by  the  con- 
sent of  the  par  ties,  directed  a  verdict  to  be  taken 
for  the  plaintiff  for  $1,100,  subject  to  the  opin- 
ion of  the  Supreme  Court. 

Mr.  Z.  A.  Leland.  for  plaintiff. 

Messrs.  M.  Grover  and  H.  R.  Selden, 
for  defendant. 

By  the  Court,  Beardsley,  Ch.  J.  The  first 
point  made  by  the  counsel  for  the  defendant 
is,  that  the  breach  of  covenant  complained  of 
in  the  declaration  is  the  non-payment  of  $1,085, 
which  the  defendant  covenanted  to  pay  the 
plaintiff,  and  that  amount  having  been  paid  to 
the  plaintiff  as  was  proved  on  the  trial,  it  is  in- 
sisted the  defendant  was  entitled  to  a  verdict. 
This  objection  rests  on  a  misapprehension  of 
what  is  alleged  in  the  declaration.  The  breach 
assigned  is  the  non-payment  to  the  plaintiff  of 
the  residue  of  the  sum  of  $3,500  mentioned  in 
the  covenant,  over  and  above  the  $1,415.10, 
directed  to  be  paid  to  Frederick  Munday,  and 
not  the  non-payment  of  $1,085  only,  as  the  ob- 
jection assumes.  The  declaration  virtually  ad- 
mits the  payment  to  Frederick  Munday  of 
$1,415.10,  the  breach  alleged  being  that  the 
residue  of  said  $3,500,  that  is,  $2,084.90,  had 
not  been  paid  to  the  plaintiff.  It  is  not  pre- 
tended that  the  last  named  sum  had  been  paid 
directly  to  the  plaintiff,  but  it  is  insisted  that 
the  amount  paid  by  the  defendant  to  Holliday 
1 7O*]  was  *in  law  a  payment  to  the  plaintiff, 
and  this  seems  to  be  the  only  material  question 
in  the  case. 

The  second  point  made  by  the  defendant  is 
that  by  the  covenant  the  defendant  was  to  pay 
the  plaintiff  only  $1,085,  and  to  Frederick 
Munday  and  Hiram  Holliday  $2,415,  in  such 
portions  as  the  plaintiff  should  direct;  that  the 
plaintiff  directed  $1,415.10  to  be  paid  to  Fred- 
erick Munday,  which  left  $999.90  for  Hiram 
Holliday,  which  the  defendant  paid.  This  sum 
the  defendant  was  bound  to  pay  to  Holliday. 
The  plaintiff,  it  is  alleged,  has  no  right  to  this 
money  on  this  covenant. 
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It  was  not  contended  on  the  argument  of 
this  case,  as  seems  to  have  been  held  in  the 
chancery  case,  that  evidence  was  admissible  to 
show  that  it  was  agreed  by  parol  between  the 
parties  to  the  covenant  at  the  time  of  its  execu- 
tion, that  the  defendant  should  pay  to  Holliday 
the  amount  alleged  to  be  due  to  him  from  the 
plaintiff.  Such  evidence  was  wholly  inad- 
missible on  the  well  known  principle  that  parol 
evidence  cannot  be  received  to  contradict,  en- 
large, restrict  or  qualify  a  contract  when  re- 
duced to  writing.  The  writing  must  be  taken 
to  express  the  entire  agreement  between  the 
parties.  1  Phil.  Ev.,  561;  Cow.  &  H.  Notes,  p. 
1466.  Looking  at  this  covenant  alone,  its  true 
meaning,  as  I  think,  is,  that  the  defendant 
would  pay  the  full  sum  of  $3,500  to  the  plaint 
iff,  unless  he  should  direct  that  some  par 
thereof  should  be  paid  to  Frederick  Munday 
and  Hiram  Holliday.  There  is  nothing  on  the 
face  of  the  written  agreement  to  indicate  that 
any  precise  sum  should  be  paid  to  either  of 
the  persons  last  named,  or  to  show  that  the  de- 
fendant had  any  interest  in  that  question;  am 
upon  the  terms  of  the  covenant  it  cannot  be 
construed  to  secure  any  interest  the  defendant 
might  have  that  the  payment  should  be  made 
to  Frederick  Munday  or  Holliday.  If  the 
plaintiff  had  directed  only  a  single  dollar  to  be 
paid  to  each  of  the  persons  named  in  the  cov- 
enant, the  balance,  that  is,  $3,498,  would  in- 
disputably have  been  payable  to  the  plaintiff 
himself,  and  if  no  direction  to  pay  either  of 
said  persons  had  been  given  by  the  plaintiff, 
the  whole  sum  would  have  been  his  due.  The 
defendant,  as  far  as  is  shown  by  the  covenant, 
had  no  interest  in  that  question,  *and  [*171 
could  not  insist  on  making  any  payment  to  F. 
Munday  or  Holliday.  And  as  no  direction  ws 
given  to  make  a  payment  to  the  latter,  the 
amount  paid  to  him,  by  the  defendant,  was 
without  authority,  and  cannot  be  allowed  to 
prejudice  the  plaintiff. 

This  covenant  was  very  badly  drawn,  but 
still,  it  may,  as  I  think,  be  understood.  It 
true  meaning,  as  it  seems  to  me,  was  that  the 
plaintiff  would  execute  the  deed  March  I,lb39, 
the  defendant  at  the  same  time  paying  to  the 
plaintiff  $1,085,  and  to  F.  Munday  such  sum 
as  the  plaintiff  might  direct.  As  to  the  residue 
of  the  principal  sum  of  $3,500,  the  plaintiff 
might  direct  it  to  be  paid  to  Holliday, in  which 
event  the  defendant  was  to  be  allowed  three 
years  to  make  the  payment;  and  if  no  such  di- 
rection was  given,  the  defendant  would,  per- 
haps, be  entitled  to  the  same  credit  from  the 
plaintiff  himself.  Such  is  my  understanding 
of  the  agreement  between  these  parties,  as  car- 
ried into  the  covenant,  although  it  is  quite 
manifest  that  what  was  written  does  not  express 
what  was  really  intended  by  the  parties.  Parol 
evidence,  however,  cannot  be  received  to  con- 
trol or  change  what  is  in  writing,  and  the  cov- 
enant must  be  carried  into  effect,  as  it  would 
be,  if  such  had  been  what  was  really  intended 
by  the  parties. 

It  must  for  the  purpose  of  the  case  as  now 
presented,  be  assumed  that  the  $1,085  were 
paid  to  the  plaintiff  on  the  day  specified,  and 
that  $1,415.10  were  paid  to  F.  Munday  as  di- 
rected by  the  plaintiff.  The  plaintiff  at  the 
same  time  executed  a  deed  to  the  defendant  as 
required  by  the  covenant.  If  these  payments 
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were  made  as  supposed,  there  remained  due  on 
the  covenant  $999.90,  for  which  the  plaintiff 
was  entitled  to  recover,  the  payment  made  by 
the  defendant  to  Holliday  being  in  no  just 
sense  a  payment  on  this  covenant. 

The  only  other  point  made  by  the  counsel 
for  the  defendant  was  that  in  which  he  asserts 
that  the  decree  in  the  chancery  suit  is  conclu- 
sive between  the  parties  as  to  the  validity  of 
the  payment  to  Holliday.  This  cannot  be 
maintained.  So  far  from  being  "conclusive" 
on  the  point,  the  decree  does  not  in  any  degree 
affect  it.  The  decree  was  not  between  these 
172*]  parties,  nor  is  the  defendant  in  *privity 
with  Holliday  so  that  it  can,  on  that  ground, 
be  set  up  by  him  against  the  plaintiff.  The 
payment  to  Holliday  was  voluntary,  for  he  had 
no  claim  on  the  defendant,  and  the  latter 
gained  nothing  by  that  payment  or  by  the  de- 
cree founded  upon  it.  The  fact  that  such  pay- 
ment had  been  made,  was  not,  indeed, properly 
in  question  in  the  chancery  case.  The  point 
in  issue  there  was  the  fact  of  usury,  and  if 
this  alleged  payment  was  deemed  to  be  materi- 
al it  could  only  be  brought  out  in  that  case  by 
a  cross-bill.  But  it  is  unnecessary  to  pursue 
this  subject.  On  the  case,  as  now  presented, 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


HINSDELL  AND  PITCHER  v.  WEED. 

Shipment  of  Goods  by  Canal-Boat — Loss  of  Part 
— Sale  of  Boat — Liability  of  Consignee  to  Pur- 
chaser for  Freight  on  Residue — Acceptance  by 
Him. 

Where  the  owner  of  a  canal-boat  contracted  to 
carry  property  from  Buffalo  to  Albany,  and  in  the 
course  of  the  trip,  and  after  he  had  lost  a  part  of  the 
property,  sold  his  boat,  the  remainder  of  the  cargo 
being  on  board,  to  another  person,  who  received  the 
bill  of  lading  and  an  order  from  the  shippers  of 
the  cargo,  on  the  consignees,  for  the  amount  due  for 
freight,  and  then  performed  the  remainder  of  the 
trip  and  delivered  the  bill  of  lading  with  the  residue 
of  the  property  to  the  consignee;  held,  that  the 
purchaser  stood  in  the  place  of  the  former  owner  of 
the  boat  in  respect  to  the  claim  for  freight,  and 
could  only  recover  where  such  former  owner  could 
recover. 

The  owners  of  a  vessel  or  boat,  can  recover  on  an 
implied  assumpsit  against  the  consignee  named  in 
the  bill  of  lading,  on  his  receiving  the  property 
shipped. 

And  if  a  part  of  the  property  be  lost  in  the  course 
of  the  voyage,  yet  if  the  consignee  accept  the  resi- 
due, he  becomes  liable  to  pay  freight  pro  rata. 

But  the  consignee  may  recoup  the  damages  on  ac- 
count of  the  property  not  delivered,  in  the  action 
against  him  for  the  freight.  Per  McKissock,  J. 

But  if  the  directions  of  the  consignors  to  the  con- 
signee, as  contained  in,  or  annexed  to,  the  bill  of 
lading,  be  to  pay  freight  only  on  the  delivery  of  all 
the  property  shipped,  the  delivery  of  the  whole  will 
be  a  condition  precedent  to  the  recovery  of  freight 
against  the  consignee,  though  he  accept  and  receive 
a  part.  Per  Whittlesey,  J.  . 

Citations-3  Kent,  221,  227,  3d  ed.:  Abb.  Ship.,  by 
Story,  284,  285.  sec.  4 ;  300,  sec.  9 :  13  East,  399 ;  3 
Bing.,  383  :  10  East,  295  :  6  Taunt.,  65  :  7  T.  R.,  381 :  1 
Johns.,  24,  27  ;  6  Cow.,  504 ;  8  Wend.,  109 ;  3  Hill,  171 : 
Story,  Bailm.,  sec.  589;  17  Johns.,  234. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  action  was  assumpsit,  in  which  the 
plaintiffs,  as  boat  owners  and  carriers  by  the 


NOTE.— Liability  of  consignee  for  freight.  SeeMer- 
rian  v.  Funck,  4  Den.,  110,  note. 
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Erie  Canal,  sought  to  recover  of  the  defendant 
the  balance  *of  freight  on  a  quantity  [*173 
of  flour  carried  from  Buffalo,  and  consigned 
and  delivered  to  the  defendant  at  Albany. 
The  facts  proved  were  the  following:  October 
10,  1844,  Wilkins,  Marsh  &  Co.,  of  Buffalo, 
shipped  on  board  the  canal-boat  Lumberman, 
G.  Viele,  master,  which  boat  was  then  owned 
by  O.  B.  Brackett,  548  barrels  of  flour.  By  the 
bill  of  lading  signed  by  the  shippers,  it  ap- 
peared that  the  flour  was  consigned  to  the 
"care  of  E.  Weed,  Albany  (the  defendant),  for 
John  Thomas."  W.  M.  &  Co.  advanced  the 
toll  at  Buffalo,  which  left  $83  of  the  gross 
freight  unpaid.  At  tbe  foot  of  the  bill  of  lad- 
ing, there  was  an  order  signed  by  Wilkins, 
Marsh  &  Co.  as  follows: 

"On  safe  delivery  of  all  above  flour,  E. 
Weed  will  please  collect  of  John  Thomas  fr't, 
and  charges,  and  pay  eighty-two  T4/ff  dollars 
to  O.  B.  Brackett  or  order." 

The  boat  arrived  at  Syracuse  on  her  trip  to 
Albany,  about  the  16th  of  October  following, 
when  she  was  sold  or  assigned  by  Brackett  tc* 
the  plaintiffs,  who  took  possession  of  and  put 
their  own  hands  upon  her,  and  after  a  little 
delay  sent  her  forward  on  her  trip  to  Albany. 
Before  doing  so,  the  plaintiffs  wrote  to  Wil- 
kins, Marsh  &  Co.  stating  the  purchase  of  the 
boat  by  them,  and  that  they  could  not  deliver 
the  flour  on  account  of  Brackett,  but  if  W.  M. 
&  Co.  would  send  them  an  order  to  collect  the 
balance  of  freight  on  delivery  of  the  flour, 
they  said  they  would  forward  it.  In  conse- 
quence of  this,  W.  M.  &  Co.,  on  the  18th  of 
October,  wrote  to  the  defendant,  directing  him 
to  pay  to  the  plaintiffs  the  balance  of  freight 
which  he  was  by  the  bill  of  lading  to  have  paid 
to  Brackett,  on  the  delivery  of  the  bill  of  lad- 
ing. They  advised  the  piaintiffs  of  this,  and 
desired  them  to  procure  an  order  for  the  freight 
from  Brackett's  assignee.  On  the  arrival  of 
the  boat  at  Albany,  the  flour  was  delivered  to 
the  defendant,  except  nineteen  barrels  which 
were  missing.  The  evidence  rendered  it  near- 
ly certain  that  this  was  taken  off  between  Buf- 
falo and  Syracuse,  and  before  the  boat  came 
into  the  possession  of  the  plaintiffs.  The  bill 
of  lading  was  delivered  to  the  defendant  and 
the  balance  of  freight  *demanded  of  [*174r 
him,  but  he  refused  to  pay  it,  unless  the  plaint- 
iffs would  deduct  the  value  of  the  missing 
flour,  which  they  refused  to  do.  The  referee 
reported  in  favor  of  tbe  plaintiffs  for  the  bal- 
ance of  freight  as  above  stated,  deducting  the 
proportion  of  freight  on  the  nineteen  barrels 
of  flour  not  delivered. 

Mr.  L.  Benedict,  Jr.,  for  defendant, moved 
to  set  aside  the  report.  He  insisted  that  the 
plaintiffs  stood  in  the  same  situation  which 
Brackett  occupied,  and  could  only  recover 
where  he  could  have  recovered:  that  the  flour 
was  shipped  under  a  special  contract,  which 
made  the  delivery  of  all  the  flour  a  condition 
to  the  payment  of  freight,  and  also  that  the 
freight  was  payable  out  of  a  particular  fund. 
At  all  events  the  defendant  was  entitled  to  re- 
coup for  the  value  of  the  lost  flour. 

Messrs.  Forbes  and  Shelden,  for  plaint- 
iffs, said  that  the  plaintiffs  were  entitled  tore- 
cover  against  the  defendant  as  consignee  upon 
the  implied  contract  arising  out  of  his  receipt 
of  the  flour  in  that  character,  for  the  freight 
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of  all  the  flour  actually  delivered.  That  the 
defendant  was  not  entitled  to  be  allowed  for 
the  flour  which  was  deficient,  as  there  was  no 
privity  of  contract  as  to  that  between  the  con 
signee  and  the  carriers.  If  the  plaintiffs  were 
liable  for  thatflour.it  was  to  Wilkins  &  Marsh, 
who,  and  not  the  defendant,  were  the  parties 
to  the  contract  of  shipment. 

McKissock,  J.  I  shall  first  examine  this 
case  as  if  the  action  were  brought  by  O.  B. 
Brackett,  the  original  carrier  and  owner  of  the 
boat.  The  bill  of  lading  virtually  directed 
the  delivery  of  the  flour  to  the  consignee,  he 
paying  the  freight ;  for  though  there  was  no 
such  condition  in  the  body  of  the  bill,  the 
order  of  the  shippers  at  the  bottom,  on  the 
defendant,  who  was  the  consignee,  to  collect 
and  pay  the  freight,  gave  it  that  character. 
The  consignee,  therefore,  on  the  receipt  of  the 
property,  became  liable  to  pay  the  freight  by 
implication  of  law.  3  Kent,  221,  3d  ed. ;  Abb. 
Ship.,  by  Story,  284,  sec.  4.  This  doctrine  is 
carried  so  far  as  to  raise  an  implied  contract 
1  75*]  to  *pay  against  the  assignee  of  the  con- 
signee. Cock  v.  Taylor,  13  East,  399  ;  Dugal 
v.  Kembett,  3  Bing.,  383. (a) 

It  is,  however,  argued,  on  the  part  of  the  de- 
fendant, that  the  promise,  if  any,  was  to  pay 
from  a  particular  fund,  and  that  fund  having 
failed  the  obligation  to  pay  ceased.  But  the 
obligation  to  pay  did  not  depend  upon  the  ex- 
istence or  adequacy  of  the  fund.  The  refer- 
ence to  John  Thomas  merely  indicated  the 
source  from  which  the  consignee  was  to  re- 
imburse the  money  advanced.  And  if  the 
whole  flour  had  been  delivered,  there  can  be 
no  doubt  but  the  consignee  would  have  been 
bound  to  pay  the  whole  freight;  though  Thom- 
as, of  whom  he  was  directed  to  get  the  mon- 
ey, had  totally  failed  or  refused  to  pay  him. 
Again;  it  is  said  that  the  delivery  of  the  whole 
flour  is  a  condition  precedent  to  the  right  to 
demand  the  freight,  and  as  there  was  a  defi- 
ciency of  nineteen  barrels  that  there  was  noth- 
ing due.  The  words  in  the  order  at  the  foot 
of  the  bill  of  lading  are  "on  delivery  of  all 
the  above  flour,  E.  Weed  will  please  to  collect 
of  John  Thomas  freight  and  charges,  and  pay 
eighty-two  T454T  to  O.  B.  Brackett  or  order." 
Now  I  consider  that  the  word  "all"  does  not 
in  any  degree  alter  the  meaning,  and  that  the 
interpretation  is  to  be  the  same  as  if  it  had 
read  "on  safe  delivery  of  the  above  flour." 
The  legal  purport  of  the  order  is — on  accept- 
ance of  the  whole  you  will  pay  $82.44,  and  on 
receipt  and  acceptance  of  part  you  will  pay 
less  in  proportion.  In  the  case  of  a  general 
ship,  freight  to  be  according  to  the  quantity 
of  the  goods,  it  is  payable  on  what  is  deliv- 
ered. Abb.  Ship.,  by  Story,  300,  sec.  9;  3 
Kent,  227,  3d  ed.  So,  also,  where  the  charter 
was  to  carry  a  full  freight  and  the  ship  brought 
but  half  a  cargo.  Ritchee  v.  Atkinson,  10  East, 
295.  Even  the  acceptance  and  the  receipt  of 
any  value  binds  the  acceptor  to  pay  the  whole 
freight  though  the  goods  may  have  been  great- 
ly damaged.  Shield*  v.  Dams,  6  Taunt.,  65  ; 
Cook  v.  Jennings,  7  T.  R.,  381,  per  Lawrence, 
J.  Besides,  in  cases  of  vessels  chartered  for 
a  particular  sum,  though  there  can  be  no  re- 
covery on  the  charter-party  without  perform 

(a)  See,  also,  Merian  v.  Funck,  4  Den.,  110. 
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ance  still  on  voluntary  *acceptance  of  [*17G 
part  performance  freight  is  recoverable  pro 
rata.  Post  v.  Robertson,  1  Johns.,  24,  27;  Welch 
v.  Hicks,  6  Cow.,  504. 

In  the  present  case,  the  flour  was  received 
by  the  defendant  without  a  word  of  objection 
on  account  of  the  deficiency,  till  demand  is 
made  of  the  freight;  and  then  the  refusal  is  not 
put  upon  the  ground  that  no  freight  was  due 
because  of  the  non-delivery  of  the  whole  flour, 
but  on  the  claim  set  up  of  a  right  to  have  the 
value  of  the  lost  flour  applied  in  the  adjust- 
ment of  the  freight.  The  result  is,  that  the 
defendant  having  voluntarily  accepted  a  por- 
tion of  the  property  was  bound  for  the  freight 
pro  rata. 

Keeping  in  mind  that  we  are  still  looking  at 
the  matter  as  though  the  original  carrier  were 
the  plaintiff,  let  us  inquire  whether  the  defend- 
ant should  have  been  permitted  to  recoup  hi 
damages  for  the  loss  of  the  flour  against  the 
freight.  The  plaintiff  claims  compensation  for 
his  services.  To  this  the  defendant  replies,  yoi 
have  failed  in  the  performance  of  your  part  of 
the  contract,  by  which  I  have  sustained  los 
Deduct  that  and  you  shall  forthwith  have  the 
balance,  if  any.  This  proposal  of  the  defend- 
ant is  according:  to  the  plainest  dictates  of  re 
son  and  equity,  and  conformable  to  the 
applicable  to  similar  cases.  The  claims  of  bot 
parties  should  be  adjusted  in  one  action.  Rea 
v.  McAlister,  8  Wend.,  109;  Batterman  v. 
Pierce,  3  Hill,  171.  •  It  has  been  said  that  the 
defendant  has  no  interest  in  the  damages  for 
not  delivering  the  flour  and,  therefore,  cannot 
set  them  up  against  the  claim  for  freight.  This 
can  only  be  on  the  assumption  that  he  is  a 
mere  agent  to  receive  the  property.  This  proves 
too  much,  for  if  it  be  true,  then  there  is  no  im- 
plied promise  to  pay  the  freight  arising  out  of 
the  fact  of  receiving  the  flour.  The  answer, 
however,  is  not  well  founded,  for  the  defend- 
ant as  the  consignee  of  the  flour  became  bound 
to  pay  the  freight,  and  had  a  right  to  bring 
against  it  the  damages  occasioned  by  the  breach 
of  the  contract  of  the  carrier. 

But  it  is  contended  that  whatever  might 
have  been  the  law  between  Brackett,  the  origi- 
nal owner  of  the  boat,  and  the  defendant  the 
*plaintiffs  are  not  answerable  for  the  [*1  77 
lost  flour,  as  it  never  came  to  their  possession. 
This  position  rests  on  the  assumption  that  their 
agreement  was  simply  to  carry  the  flour  that 
was  on  board  the  boat  at  Syracuse  from  that 
place  to  Albany  for  a  specific  freight,  and  that 
this  was  an  original  contract  entirely  independ- 
ent of  and  disconnected  with  the  one  with 
Brackett  under  which  the  flour  was  shipped. 
But  this  is  by  no  means  correct.  The  plaint- 
iffs took  possession  of  the  boat  and  cargo  at 
Syracuse,  and  having  thus  deprived  Brackett 
of  the  means  of  fulfilling  his  engagement, 
they  propose  to  the  shippers,  not  to  carry  the 
cargo  to  Albany  if  they  would  pay  to  them  a 
freight,  but  according  to  the  very  nature  of 
the  case  declare  "We  cannot  deliver  this  load 
on  account  of  O.  B.  Brackett.  If  you  will 
give  us  an  order  to  collect  the  freight  on  de- 
livery in  Albany  we  will  forward  the  flour 
with  all  reasonable  dispatch."  This  they  say 
with  the  bill  of  lading  in  their  hands,  showing 
that  Brackett  had  already  received  all  the 
freight  but  $82.44.  This  proposal  the  shippers 
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accept,  sending  at  the  same  time  an  order  on 
the  defendant,  stating  the  circumstances  and 
saying  to  the  defendant  "  We  wish  you  there- 
fore to  pay  to  the  order  of  the  plaintiffs  the 
balance  of  the  freight  to  be  paid  on  the  deliv- 
ery of  said  flour  with  the  original  bill  of  lad- 
ing." It  will  be  perceived  at  once  that  there  is 
no  possibility  of  separating  the  undertaking  of 
the  plaintiffs  from  the  whole  of  the  obligations 
of  Brackett.  They  were  substituted  in  his 
place,  and  were  to  have  their  compensation 
when  they  should  have  performed  his  original 
engagement.  It  follows  either  that  the  deliv- 
ery of  the  whole  flour  was  a  condition  preced- 
ent, or  that  the  claim  for  compensation  should 
be  subject  to  a  deduction  to  the  amount  of  the 
damages  for  non-fulfillment, without  respect  to 
the  question  whether  the  part  missing  was  lost 
before  or  after  the  plaintiff  s  took  charge  of  the 
boat  and  cargo.  Having  already  shown  that 
the  recoupment  of  these  damages  would  have 
been  the  proper  mode  of  adjusting  the  matter 
in  a  suit  for  the  freight  by  the  original  carrier, 
it  should  have  been  allowed  in  the  present 
case.  I  am  of  opinion,  therefore,  that  the  re- 
port of  the  referee  should  be  set  aside. 

1 78*]  *Whittlesey,  J.  The  usual  bill  of 
lading  accompanying  goods  sent  by  ship  di- 
rects that  the  goods  shall  be  delivered  to  A  B 
or  his  assigns,  he  or  they  paying  freight  for  the 
same  at  a  specified  rate,  according  to  the  bill  of 
lading.  Under  such  a  document  it  is  held  that 
the  person  receiving  the  goods,  whether  the 
consignee  or  his  assigns,  shall,  if  he  accept  the 
same,  be  liable  in  assumpsit  for  the  freight. 
Cock  v.  Taylor,  13  East,  399  ;  3  Bing.,  383; 
Story,  Bail.,  sec.  589;  Abb.  Ship.,  285.  The 
party  so  receiving  the  goods  is  held  liable,  be- 
cause it  is  provided  in  the  bill  of  lading  that 
he  shall  pay  freight  whether  he  be  the  con- 
signee himself  or  the  assignee  of  the  consignee. 
The  bill  of  lading  in  this  case  is  not  precise- 
ly in  that  form.  The  contract  for  the  freight 
seems  to  have  been  made  by  the  consignors  or 
shippers.  They  advanced  the  greater  amount 
to  the  owner  of  the  boat,  leaving  only  a  small 
balance  due  to  the  carrier.  For  the  payment 
of  this  balance  they  drew  upon  the  defendant 
-at  the  foot  of  the  bill  of  lading,  requesting 
him,  upon  the  delivery  of  all  the  flour,  to  col- 
lect of  another  person,  and  pay  to  the  carrier 
tne  balance  which  would  be  due  for  the  freight. 
This  bill  of  lading  with  this  order  came  to  the 
possession  of  the  plaintiffs.  They  could  per- 
ceive at  once  by  it  the  nature  of  the  contract; 
and  they  were  willing  to  continue  the  voyage 
which  had  been  begun,  if  this  balance  could, 
at  the  end  of  the  voyage,  be  paid  to  them  in- 
stead of  the  former  owner  of  the  boat.  They 
wrote  to  the  consignors  expressing  their  will- 
ingness so  to  do,  who  in  return,  in  effect,  accept 
their  proposition  and  give  them  an  order  upon 
the  defendant  in  substantially  the  same  terms 
as  that  they  had  previously  given  in  favor  of 
the  former  owner  of  the  boat.  The  defendant 
was  directed  to  collect  and  pay  upon  the  safe 
delivery  of  all  the  flour.  It  seems  to  me  ap- 
parent from  the  bill,  of  lading  that  the  defend- 
ant was  but  a  mere  agent  to  perform  the  di- 
rections of  the  consignors.  It  seems  to  me  also 
that  the  plaintiffs  should  have  understood  that 
he  acted  in  this  capacity  alone.  What,  then, 
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was  the  defendant's  duty?  He  was  directed  to 
pay  the  balance  of  freight  upon  delivery  of  all 
the  flour.  This  had  not  all  *been  deli  v-  [*  1 7  9 
ered,  and  he  could  not,  therefore,  in  pursu- 
ance of  the  directions,  pay  the  freight.  Is  he 
then,  therefore,  liable  to  the  plaintiffs  in  this 
action  because  he  accepted  the  flour?  It  seems 
to  me  that  this  is  different  from  the  common 
case  which  makes  the  consignee  liable,  because 
the  bill  of  lading  requires  him  to  pay.  In  this 
case  the  original  owner  of  the  boat  made,  it  is 
evident,  a  contract  with  the  consignors  for  the 
transportation  of  the  flour.  As  a  mode  of  pay- 
ment of  part  of  the  freight  they  drew  upon  the 
defendant  to  pay,  upon  a  certain  contingency, 
to  wit:  the  delivery  of  all  the  flour.  The  de- 
fendant could  not  honor  the  draft  unless  the 
contingency  had  happened,  to  wit:  the  deliv- 
ery of  all  the  flour.  It  would  be  at  the  mas- 
ter's option  to  retain  the  flour  by  virtue  of  his 
lien  as  carrier,  or  to  deliver  it  and  look  to  the 
consignors  for  payment,  because  their  draft 
upon  the  defendant  had  not  been  honored.  But 
I  cannot  perceive  any  assumpsit  express  or  im- 
plied, to  pay  this  freight  unless  the  whole 
flour  is  delivered. 

The  plaintiffs  made  a  new  contract  of  pre- 
cisely the  same  character  with  the  consignors, 
whom  they  also  treated  as  the  owners  of  the 
flour,  contracting  for  its  transportation.  The 
result  to  the  plaintiffs  must  be  the  same.  They 
must  either  detain  the  flour  for  the  freight,  or 
having  delivered  it,  look  to  the  consignors. 
The  consignors  in  such  case  are  liable.  Bar- 
ker v.  Havens,  17  Johns.,  234.  As  the  flour 
was  lost  before  this  new  or  second  bargain  was 
made,  it  is  probable  that  as  between  the  plaint- 
iffs and  the  consignors  the  latter  must  sustain 
the  loss.  But  that  question  is  to  be  settled  be- 
tween those  parties,  and  not  with  this  defend- 
ant. I  do  not  consider  him  liable  in  this  ac- 
tion to  the  plaintiffs,  and  for  that  reason  I 
think  the  report  of  the  referee  should  be  set 
aside. 

Report  set  aside. 

Approved— 24  N.  Y.,  324. 

Cited  in-47  N.  Y.,  624 ;  57  N.  Y.,  85;  77  N.  Y.,  291 ; 
1  Lans.,  174 ;  8  Hun,  75,  78 ;  2  E.  D.  S.,  324. 
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Partnership —  What  Constitutes — Share  of  Prof- 
its, Necessary. 

Where  one  of  the  parties  to  a  contract  for  carry- 
ing on  a  manufacturing  business  is  to  furnish  the 
building  and  the  money  to  defray  the  expenses,  and 
the  other  is  to  superintend  the  work,  and  the  for- 
mer is  to  receive  in  addition  to  his  disbursements,  a 
share  in  the  profits  in  proportion  to  the  quantity  of 
goods  manufactuced  (e.  Q.,  one  cent  on  each  yard  of 
cloth  made),  the  parties  are  partners  as  respects 
third  persons. 

But  to  have  this  effect  the  allowance  to  the  party 
furnishing  the  means  must,  by  the  contract,  depend 
upon  profits  being  made.  If  he  is  to  be  paid  at  all 
events  the  contract  does  not  create  a  partnership. 

Citations— 16  Johns.,  40;  4  Paige,  159;  4  East,  144; 
2  H.  BL,  247  ;  11  Wend.,  580.  • 


NOTE.— Partnership—  W  hat  constitutes— Requisites 
of— Definitions.  See  Post  v.  Kimberly.  9  Johns.,  470, 
note;  Holmes  v.  United  Ins.  Co.,  2  Johns.  Cas.,  329, 
note;  Bostwick  v.  Champion,  11  Wend.,  571,  note ; 
Vanderburgh  v.  Hull,  20  Wend.,  70,  note. 
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MOTION  to  set  aside  the  report  of  a  sole 
referee.  The  action  was  assumpsit  for 
goods  sold  and  delivered.  Plea  non  assumpsit. 
The  plaintiff  was  a  merchant,  and  the  goods 
for  the  sale  of  which  he  sought  to  recover,  were 
delivered  by  him  subsequent  to  May  1, 1844,  on 
the  orders  of  Marble  &  Penny,  who  were  man- 
ufacturers of  cotton  goods,  at  The  Farmers' 
Factory,  so  called,  in  the  neighborhood  of  the 
plaintiff's  store.  The  orders  were  drawn  in 
favor  of  operatives  and  others  in  payment  for 
services  rendered  in  the  business  of  the  factory. 
The  plaintiff  sought  to  charge  the  defendant  as 
a  partner  with  Marble  &  Penny  in  that  busi- 
ness ;  and  for  that  purpose  they  gave  in  evi- 
dence an  agreement  in  writing,  without  date, 
but  which  was  proved  to  have  been  executed 
about  the  first  day  of  May,  1844,  under  the 
hands  of  Marble  &  Penny,  signing  their  indi- 
vidual names,  and  of  the  defendant.  By  its 
terms  Marble  &  Penny  agreed  to  take  of  the 
defendant,  the  Farmers'  Factory  for  the  term 
of  one  or  more  years,  "should  the  business 
prove  a  source  of  mutual  profit  to  (he  parties 
concerned,"  upon  certain  conditions,  which 
were  mentioned.  The  defendant  was  to  fur- 
nish the  necessary  means  to  enable  M.  &  P.  to 
prosecute  the  business,  viz.  :  "The  advance- 
ment of  money  for  the  purchase  of  cotton,  for 
the  payment  of  help,  and  for  all  the  expenses 
attending  the  starting  and  future  operation  of 
the  mill  for  the  manufacture  of  cotton  goods." 
It  then  proceeded  as  follows:  "  We  agree  to 
superintend  the  manufacture  of  said  goods, 
181*]  and  to  allow  said  *Coe  [the  defendant], 
above  all  expenses  incurred  in  said  business  a 
profit  of  one  cent  on  the  yard  for  all  cloths 
manufactured  by  us  in  said  mill,  not  exceeding 
6,000  yards  per  week, the  balance  of  said  profits 
to  be  paid  to  us  for  services,  and  the  said  Coe  is 
to  give  us  the  entire  profit  arising  from  the 
manufacture  and  sale  of  all  goods  made  by  us 
in  said  mill  exceeding  the  6,000  yards  per  week 
above  mentioned.  The  goods  we  agree  to  man- 
ufacture upon  this  condition  to  be  sheetings  of 
such  description  as  may  be  found  for  our 
mutual  benefit."  Marble  &  Penny  were  to 
have  certain  tillable  land  with  the  factory, and 
to  observe  certain  rules  for  the  security  of  the 
property  against  fire.  There  was  also  evidence 
tending  to  show  that  the  orders  were  drawn  by 
the  express  direction  of  the  defendant,  which, 
as  the  opinion  of  the  court  only  referred  to  the 
question  of  partnership  it  is  unnecessary  to  state. 

The  referee  held  that  the  agreement  did  not 
constitute  a  partnership  between  the  defendant 
and  Marble  &  Penny,  and  that  the  plaintiff 
could  not  recover  on  the  other  ground,  and  re- 
ported in  favor  of  the  defendant. 

Mr.  H.  Denio,  for  plaintiff,  moved  to  set 
aside  the  report.  He  insisted  that  the  money 
to  be  paid  to  the  defendant  was  a  share  of  the 
profits  as  such;  and  he  said  that  such  an  inter- 
est always  rendered  the  party  entitled  to  it  a 
partner.  He  referred  to  Cushman  v.  Bailey,  1 
Hill,  526,  and  cases  cited  ;  Collier.  Part.,  44  ; 
Chase  v.  Barrett,  4  Paige,  148.  But  if  there 
could  be  any  doufft  of  this,  then  Marble  & 
Penny  were  the  defendant's  general  agents  for 
carrying  on  the  factory.  In  either  case  they 
were  liable  to  the  plaintiff. 

Mr.  W.  Tracy,  for  defendant,  referred  to 
Story,  Part.,  sees.  30-36,  46-49. 
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By  the  Court,  Beardsley,  Ch.  J.  That  we 
may  be  prepared  to  give  a  satisfactory  answer 
to  the  question  whether  the  defendant  was  a 
partner  of  Marble  &  Penny,  it  is  first  necessary 
to  look  at  the  contract  entered  into  between 
them  in  the*spring  of  1844,  and  deter-  [*182 
mine,  in  one  particular,  its  true  sense  and 
meaning.  By  that  contract  Marble  &  Penny 
agreed  to  take  of  the  defendant  the  Farmers' 
Factory,  at  Paris,  Oneida  Co.,  and  to  run  the 
same  on  certain  terms  therein  specified.  The 
first  of  these  terms  or  conditions  was  that  the 
defendant  should  furnish  the  necessary  means 
to  enable  them  to  prosecute  the  business,  that 
is  to  say  "for  the  purchase  of  cotton,  the  pay- 
ment of  help,  and  for  all  the  expenses  attend- 
ing the  starting  and  future  operation  of  the 
mill  for  the  manufacture  of  cotton  goods." 
This  was  to  be  done  by  the  defendant.  Mar- 
ble &  Penny,  on  their  part,  were  "to  superin- 
tend the  manufacture  of  said  goods,  and  to  al- 
low said  Coe"  (the  defendant),  "above  all  ex- 
penses incurred  in  said  business,  a  profit  of  one 
cent  on  the  yard  for  all  cloths  manufactured," 
by  them,  "in  said  mill,  not  exceeding  6,000 
yards  per  week."  The  question  is  here  pre- 
sented, was  this  "one  cent  on  the  yard"  to  be 
paid,  at  all  events,  without  regard  to  the  profit 
or  loss  of  the  business,  or  was  it  only  payable 
out  of  profits  actually  made.  If  the  for- 
mer is  what  the  parties  intended  and  what 
the  contract  imports,  it  was  only  providing  a 
fluctuating  and  dubious  compensation,  instead 
of  a  fixed  rate  of  interest  for  the  use  of  the 
necessary  capital  which  the  defendant  was  to 
advance  to  carry  on  the  business.  Such  an  ar- 
rangement, although  it  might  be  unequal  and 
oppressive,  as  it  also  might  serve  as  a  cover 
for  usury,  would  still  not  make  the  parties  to 
it  copartners.  There  would  be  no  common 
interest  in  the  capital  employed,  or  the  profits, 
if  any  were  made,  and  indeed,  as  to  one  of  the 
parties  no  interest  whatever  in  either  capital 
or  profits.  The  amount  to  be  received  by  the 
defendant  for  the  use  of  money  advanced  by 
him,  whether  more  or  less,  would  depend  sole- 
ly on  the  number  of  yards  of  cloth,  within  a 
certain  limit,  manufactured  each  week,  and 
not  at  all  on  the  gain  or  loss  in  the  business. 
But  if  the  amount  to  be  received  by  the  de- 
fendant for  the  money  advanced  by  him,  was 
only  payable  out  of  profits  actually  made,  he 
then  had  a  direct  interest  in  such  profits;  and 
as  the  amount  to  be  paid  would  subtract  so 
much  from  the  fund  on  which  the  creditors  of 
the  concern  had  a  right  to  rely  for  the  pay- 
ment *of  debts  due  to  them,  the  de-  [*183 
fendant,  as  to  such  third  persons,  would  be 
clearly  liable  as  a  copartner.  This  is  a  well 
settled  principle.  Dob  v.  Halsey,  16  Johns.,  40; 
Chase  v.  Barrett,  4  Paige,  159;  Hesketh  v. 
Blanehard,  4  East,  144;  Waugh  v.  Carver,  2  H. 
Bl.,  247;  Bostwick  v.  Champion,  11  Wend., 
580. 

Such  being  the  rule  of  law  which  must  gov- 
ern the  case,  it  only  remains  to  inquire  wheth- 
er the  defendant  was  to  be  re-imbursed  for  the 
use  of  the  money  advanced  by  him,  out  of  the 
profits  actually  made,  or  was  to  be  paid  there- 
for, profits  or  no  profits,  by  Marble  &  Penny. 

The  amount  to  be  allowed  the  defendant  for 
the  use  of  the  money  advanced  by  him,  is 
mentioned  as  "  a  profit  of  one  cent  on  the  yard , " 
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a  form  of  expression  which  would  seem  to  in- 
dicate that  the  payment  was  to  be  made  from 
profits  and  not  otherwise.  But  the  terms  used 
are  not  decisive  of  the  question,  for  they  may 
have  been  intended  to  indicate  that  the  amount 
I  to  be  allowed  the  defendant  was  a  profit  or  re- 
muneration, to  him,  for  the  use  of  his  money, 
and  not  a  share  of  the  profits  made  in  its  use. 
It  seems  to  me,  however,  if  we  look  a  little 
further  into  this  agreement  we  shall  feel  very 
little  doubt  as  to  what  was  intended.  After 
providing  that  the  defendant  should  be  al- 
lowed "a  profit  of  one  cent  on  the  yard  for  all 
cloths  manufactured,"  not  exceeding  6,000 
yards  per  week,  the  agreement  goes  on  to  de- 
clare that  "the  balance  of  said  profits"  should 
be  paid  to  Marble  &  Penny  for  their  services, 
and  that  they  should  also  be  paid  "the  entire 
profit  arising  from  the  manufacture  and  sale 
of  all  goods  made  by"  them  beyond  said  6,000 
yards  a  week.  This  part  of  the  agreement 
seems  to  be  free  from  all  reasonable  doubt  on 
the  subject,  and  the  other  parts  are  entirely 
consistent  with  it.  The  profit  allowed  to  the 
defendant  was  part  of  the  same  profit  eut  of 
which  Marble  &  Penny  were  to  be  paid  for 
their  services;  that  is,  it  was  a  share  of  the  en- 
tire net  profits  of  the  business,  and  nothing 
else.  The  defendant  was  to  advance  the  nec- 
essary capital  to  carry  on  the  concern,  which 
was  to  be  under  the  care  and  superintendence 
of  Marble  &  Penny;  the  advances  made  by 
the  defendant  were  first  to  be  repaid,  and  out 
184*]  of  the  profits  *which  might  remain  he 
would  be  entitled  to  his  "one  cent  on  the 
yard,"  and  Marble  &  Penny  to  the  residue. 
This  being  the  true  meaning  of  the  agreement 
between  the  defendant  and  Marble  &  Penny,  a 
partnership  existed  between  them,  and  the  de- 
fendant was  liable  to  the  plaintiff  for  the  goods 
sold.  They  were  sold  to  the  partners  and 
were  used  for  their  benefit.  In  this  respect 
the  referee  erred,  and  without  looking  at  the 
other  point  made  on  the  argument,  although 
hardly  raised  at  the  hearing  before  the  referee, 
the  report  must  be  set  aside. 
Ordered  accordingly. 

Cited  in-58  N.  Y.,  276 ;  17  Am.  Rep.,  248  ;  76  N.  Y.. 
101 ;  14  Barb.,  478 ;  47  How.  Pr.,  536  ;  9  Bos.,  315  ;  8  W. 
Dig.,  246. 


PULLER  9.  TOWNSEND. 

Trover —  Witnesses — Competency  of. 

In  trover,  where  the  value  of  the  property  as  well 
as  the  title  to  it  is  in  question,  one  who  had  sold  it 
to  the  defendant  is  not  a  competent  witness  on  his 
behalf,  though  he  is  so  situated  as  to  be  liable  to  the 
plaintiff  if  the  sale  were  unauthorized,  as  well  as  to 
the  defendant  on  the  warranty  of  title. 

It  would  be  a  ease  of  balanced  interest  if  the  val- 
ue were  fixed ;  but  as  the  witness'  liability  to  the 
defendant  would  be  limited  to  the  amount  which 
the  plaintiff  might  recover,  he  would  have  a  pecu- 
niary motive  for  undervaluing  the  property  by  his 
testimony.  Per  McKissock,  J. 

Citations—  6  Johns.,  5 ;  3  Wend.,  240 ;  1  Greenl.  Ev., 
sees.  397,  398 ;  1  Stark.  Ev.,  109,  n.,  Phil.  ed.  1837 ;  1 
Phil.  Ev.,  56,  332,  and  note  ;  4  T.  R.,  590 ;  2  Cow.  Tr., 
429,  3d  ed.;  Cow.  &  H.  Notes,  816,  821 ;  9  Wend.,  36 ;  1 
Johns.,  517  ;1  Wend.,  109;  4  Taunt.,  18 ;  Cow.  &  H. 
Notes,  pp.92, 106. 

rp ROVER  for  certain  cows  and  sheep.  Plea, 
-L  not  guilty.  The  cause  was  tried  at  the 
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Westchester  Circuit  in  November,  1844,  be- 
fore Ruggles,  late  G.  Judge. 

It  appeared  that  the  property  in  controversy 
had  belonged  to  the  plaintiff,  who  had  leased 
it  with  a  farm  to  one  Reynolds,  who  during 
the  term  sold  it  to  the  defendant.  After  the 
plaintiff  had  proved  aprima  facie  case,  the  de- 
fendant called  Reynolds  as  a  witness,  who  was 
objected  to  by  the  plaintiff  on  the  ground  of 
interest.  The  defendant  released  him  from 
all  responsibility  on  account  of  the  costs  of  the 
suit.  The  plaintiff  persisted  in  his  objection, 
insisting  that  the  release  did  not  extinguish  his 
interest.  The  judge  overruled  the  objection 
and  the  plaintiff  excepted.  Reynolds  was 
sworn  and  gave  evidence  for  the  defendant, 
*among  other  subjects,  as  to  the  value  [*  1 85 
of  the  property  in  question.  After  evidence 
had  been  given  on  the  part  of  the  defendant 
the  judge  nonsuited  the  plaintiff. 

Mr.  W.  Nelson,  for  plaintiff,  moved  to  set 
aside  the  nonsuit  on  a  bill  of  exceptions. 

Mr.  C.  Ganun,  for  defendant. 

By  the^  Court,  McKissock,  J.  It  is  a  clear 
proposition  that  Reynolds  was  under  an  im- 
plied warranty  of  the  title  to  the  property  in 
question  to  his  vendee,  the  defendant.  Prima- 
rily, therefore,  he  was  interested  to  defeat  the 
plaintiff's  action,  and  the  general  rule  that  a 
vendor  of  personal  property  cannot  be  a  wit- 
ness for  his  vendee  in  an  action  relating  to  the 
title  prevails  everywhere.  Heermance  v.  Ver- 
noy,  6  Johns.,  5;  Chapman  v.  Andrews,^  Wend., 
240:  1  Greenl.  Ev.,  sees.  397,  398;  1  Stark. 
Ev.,  109;  Phil.  ed.  1837;  Phil.  Ev.,332  and  n.; 
Green  v.  The  New  River  Co.,  4  T.  R.,  590:  2 
Cow.  Tr.,  429,  3d  ed. 

But  it  is  said  that  in  this  case  the  interest  of 
the  witness  is  balanced ;  that  if  the  plaintiff  re- 
cover he  is  answerable  to  the  defendant  for  the 
value  of  the  property,  and  to  the  plaintiff  if 
the  defendant  prevail.  Allowing  the  general 
proposition  to  be  as  above  stated,  still  is  the 
witness  competent,  as  being  indifferent  be- 
tween the  parties?  Although  a  verdict  in  this 
cause  would  not  be  evidence  between  him  and 
the  plaintiff,  still  a  verdict  against  the  defend- 
ant would  be  evidence  in  his  favor,  of  the  re- 
covery here  and  the  amount  of  it,  in  an  action 
brought  by  him  against  the  witness  for  a  breach 
of  warranty  of  the  title  to  the  property  in 
question.  This  would  be  so  whether  the  de- 
fendant in  that  cause  had  regular  notice  of  the 
pendency  of  this  suit  or  not.  1  Stark.  Ev., 
109,  n.  1,  Phil.  ed.  1837;  1  Phil.  Ev.,  332; 
Cow.  &  H.  Notes,  pp.  816,  821.  But  it  would 
also,  in  such  an  action,  be  the  measure  of  dam- 
ages to  be  recovered  against  the  defendant;  to 
which  would  be  added  the  cost  in  this  suit, 
provided  the  vendor  had  proper  notice  of  its 
pendency.  The  same  reason  which  limits  the 
plaintiff's  recovery  in  an  action  for  selling  his 
property  under  a  void  *authority,  to  [*186 
the  money  which  his  agent  paid  as  a  purchas- 
er at  the  sale,  would  restrain  the  vendee  in  a 
suit  against  his  vendor  for  failure  of  title  to 
personal  property,  to  the  amount  recovered 
against  him  in  consequence  of  such  failure. 
See,  Baker  v.  Freeman,  9  Wend.,  36.  True, 
there  are  cases  in  which  it  is  said  that  the 
amount  of  damages  in  actions  on  a  warranty 
of  title  to  personal  property  is  the  value  of  the 
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property.  But  those  were  actions  of  replevin 
and  the  like,  where  the  property  is  wholly 
gone  from  the  vendee.  In  Blasdale  v.  Babcock, 
1  Johns.,  517,  which  was  an  action  by  a  vend- 
ee against  the  vendor  of  personal  property,  the 
amount  that  had  been  recovered  against  the 
former  by  the  true  owner,  was  adopted  both 
by  the  court  and  the  counsel  as  the  measure  of 
damages.  Suppose  then  the  property  in  ques- 
tion in  this  cause  to  be  really  worth  $100,  and 
that  Reynolds  should,  by  his  testimony,  in- 
duce the  jury  to  give  a  verdict  for  $20,  he 
would  be  compelled  to  pay  the  defendant  only 
the  $20,  and  the  defendant  would  thus  escape 
from  the  payment  of  four  fifths  of  what  was 
the  just  claim  of  the  plaintiff,  the  loss  of  that 
amount  necessarily  falling  on  the  latter. 

The  witness  was,  therefore,  not  indifferent  be- 
tween the  parties,  but  had  a  strong  interest  to 
reduce  the  verdict  against  the  defendant  as  low 
as  possible.  Bis  situation  is  like  that  of  a  serv- 
ant against  whose  master  an  action  is  pending, 
for  his  negligence,  where  the  servant  has  nev- 
er been  considered  an  indifferent  witness.  1 
Phil.  Ev.,  56;  Cow.  &  H.  Notes,  p.  106. 

It  is  insisted,  however,  that  the  case  of  Mar- 
shall v.  Davis,  1  Wend.,  109,  has  determined 
this  question.  It  was  there  held  by  this  court 
that  the  wife  of  the  vendor  of  personal  prop- 
erty was  a  competent  witness  for  the  vendee 
to  establish  his  title.  But  when  that  case  is 
examined  it  will  not  appear  to  conflict  with 
the  rule  already  indicated  for  the  government 
of  this  case.  The  vendor's  wife  was  offered  by 
the  vendee,  who  was  the  defendant,  to  prove 
that  her  husband  owned  the  horse  in  contro- 
versy, and  had  a  right  to  sell  him  to  the  de- 
fendant. But  as  there  was  no  pretense  that  the 
vendor  had  notice  of  the  pendency  of  that  suit, 
the  verdict  and  judgment  would  not  be  evi- 
187*j  dence  *against  him  that  the  title  to  the 
property  was  in  the  plaintiff  in  the  cause,  if  it 
should  be  so  determined.  There  was  then  no 
way  in  which  the  vendor  could  be  interested 
in  controlling  the  verdict,  except  in  reducing 
the  amount  of  damages;  and  as  the  case  was 
replevin,  the  plaintiff  did  not  seek  to  recover' 
the  value  of  the  property,  as  it  had  been  re- 
stored to  him,  but  only  the  damages  for  deten- 
tion, the  amount  of  which  had  been  agreed 
upon  by  the  parties  before  the  witness  was  of- 
fered. Marshall  v.  Davis,  is,  therefore,  not  an 
authority  for  the  defendant  on  the  point  in 
question.  In  Nix  v.  Cutting,  4  Taunt.,  18,  the 
court  decided  that  the  vendor  was  a  good  wit- 
ness for  the  vendee,  who  was  the  defendant, 
to  show  that  the  plaintiff,  the  original  owner 
of  a  horse,  the  property  in  dispute,  had  pledged 
it  to  him  for  a  debt,  with  direction  to  sell  if 
the  debt  was  not  paid  according  to  the  agree- 
ment. That  case  was  peculiar  in  its  circum- 
stances, and  whatever  reasons  were  given  for 
the  determination,  it  is,  I  think,  to  be  sustained 
only  on  the  ground  that  the  vendor  stood  in 
the  position  of  an  agent  or  factor.  But  the 
case  has  been  disapproved  of.  1  Stark.  Ev., 
109,  n.  1,  Phil.  ed.  1837;  Cow.  &  H.  Notes,  p.  92. 

Upon  the  whole,  then,  Reynolds  was  an  in- 
terested witness,  and  should  have  been  ex- 
cluded ;  and  as  the  nonsuit  was  ordered  in  some 
degree  upon  the  testimony  given  by  him,  it 
should  be  set  aside. 

New  trial  granted. 
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Unrecorded  Mortgage — Subsequent  Recorded 
Mortgage  with  Notice —  Unrecorded  Assignment 
— Foreclosures  and  Sales — Eights  of  Parties — 
Statutes. 

A  junior  mortgagee,  taking1  his  mortgage  with 
notice  of  a  prior  unrecorded  mortgage,  does  not 
gain  any  advantage  under  the  recording  Acts  by 
recording  his  own  mortgage,  but  holds  his  security 
subject  to  the  prior  incumbrance. 

But  if  the  junior  mortgagee  with  notice  assign  to 
one  who  has  no  notice,  the  assignee  is  entitled  to 
the  preference,  provided  he  record  his  assignment 
before  the  prior  mortgage  is  recorded. 

If  he  omit  to  record  the  assignment,  his  want  of 
notice  will  not  avail  him. 

*If  a  junior  mortgagee  in  a  recorded  mort-  [*188- 
gage,  without  notice  of  a  prior  unrecorded  mort- 
gage, assign  to  another  who  has  notice,  the  assignee 
will,  notwithstanding,  hold  the  security  discharged 
of  the  prior  mortgage. 

So  one  purchasing  at  a  master's  sale  under  the 
foreclosure  of  a  mortgage  in  which  the  mortgagee 
was  protected  by  the  recording  Acts  against  a  prior 
unrecorded  mortgage,  acquires  a  title  discharged 
of  the  prior  mortgage,  though  he  had  full  notice  of 
the  existence  of  such  mortgage. 

A  gave  a  mortgage  to  B  which  was  never  record- 
ed, and  afterwards  another  to  C,  who  recorded  it, 
but  he  had  notice  of  B's  mortgage.  C  assigned  to 
D,  who  had  no  notice,  but  he  omitted  to  record  his 
assignment.  C  foreclosed  his  mortgage  without 
making  the  holder  of  B's  mortgagea  party.  F  pur- 
chased at  the  master's  sale,  but  with  notice  of  B's 
prior  mortgage,  and  recorded  his  deed  ;  held,  that 
F  acquired  no  advantage  under  the  recording  Acts, 
and  that  the  unrecorded  mortgage  of  B  was  still  a 
paramount  title. 

Citations— 8  Johns.,  137 ;  8  Cow.,  260,  264;  5  Paige, 
111 ;  1  R.  S.,  756,  sees.  1,  37 ;  762,  sees.  37,  38 ;  2  E.  S., 
779 ;  sec.  5 :  6  Hill.  149 ;  2  Cow.,  246 :  6  Paige,  323  -, 
Story,  Eq.,  sees.,  409,  410;  15  Wend.,  588  ;  17  Wend., 
25 ;  4  Kent,  Com.,  173 ;  9  Paige,  132. 

"I?  JECTMENT,  tried  at  the  Washington  Cir- 
_U  cuit,  in  October,  1844,  before  Willard,  C. 
Judge. 

William  Burch  was  the  source  from  which 
both  parties  claimed  title.  The  plaintiff's  title 
was  as  follows:  1.  A  mortgage  from  William 
Burch  to  Lewis  Fort,  dated  in  April,  1838  (the 
day  was  blank),  and  recorded  on  the  13th  day 
of  that  month,  in  Washington  Co.,  in  which 
the  land  was  situate;  2.  An  assignment  of  the 
mortgage  by  the  mortgagee  to  Jarvis  P.  Ran- 
dall, dated  March  5,  1840,  but  which  had  not 
been  recorded;  3.  An  enrolled  decree  in  the 
Court  of  Chancery  in  a  suit  for  the  foreclosure 
of  the  mortgage,  in  which  Randall  was  com- 
plainant and  William  Burch,  Lewis  Fort  and 
others  were  defendants.  The  decree  of  sale 
was  entered  May  23,  1843.  The  plaintiff  in 
this  suit  became  the  purchaser  and  received 
the  master's  deed,  dated  September  12, 1843, 
which  was  recorded  on  the  12th  day  of  Oc- 
tober in  the  same  year. 

The  defendant  produced  and  offered  to 
prove  and  give  in  evidence,  1.  A  mortgage 
from  William  Burch  to  Jonathan  Burr,  dated 
April  30,  1827,  which  was  acknowledged,  but 
had  not  been  recorded ;  2.  An  enrolled  decree 
in  a  suit  in  chancery  to  foreclose  the  last  men- 
tioned mortgage  by  Burr,  complainant,  against 
William  Burch,  defendant.  At  the  sale  under 
the  decree,  which  took  place  on  the  first  day  of 

NOTE.— Purchase  subsequent  to  unrecorded  deed- 
Notice— Sufficiency  of— One  affected  with  notice  may 
convey  to  one  without  notice.  For  a  full  discussion, 
see  Jackson  v.  Sharp,  9  Johns.,  163,  note. 
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February,  1843,  Burr  became  the  purchaser 
and  received  the  master's  deed,  but  it  did  not 
appear  that  it  had  been  recorded.  3.  A  deed 
189*]  *subsequently  executed  by  Jonathan 
Burr  to  William  Whiteside,  under  whom  the 
defendant  held  as  a  tenant.  Connected  with 
this  evidence  the  defendant  offered  to  show 
that  when  Lewis  Fort  took  his  mortgage  from 
Burch  he  was  fully  informed  of  the  existence 
of  the  prior  mortgage  to  Burr,  and  took  the 
same  subject  to  the  Burr  mortgage.  He  also 
offered  to  show  that  at  the  master's  sale,  pur- 
suant to  the  foreclosure  of  the  mortgage  of 
Burch  to  Fort,  William  Whiteside  was  present 
and  forbid  the  same,  and  stated  in  the  hearing 
of  the  persons  then  present,  including  Garrett 
Fort,  the  plaintiff  in  this  suit,  that  the  premises 
had  been  sold  under  Burr's  mortgage,  and  that 
he,  Whiteside,  had  a  deed  from  Burr;  and  he 
further  offered  to  show  that  the  deed  from 
Burr  to  Whiteside  was  given  for  an  adequate 
compensation  actually  paid  in  cash  at  the  time. 
The  defendant's  counsel  insisted  that  these 
facts  would  show  the  title  to  be  in  W.  White- 
side.  The  judge,  however,  decided  that  a  pur- 
chaser at  a  mortgage  sale  under  a  mortgage 
which  had  been  recorded,  was  a  bonafide  pur- 
chaser, though  he  had  notice  of  an  older  un- 
recorded mortgage,  and  that  such  purchaser 
acquired  the  same  rights  which  the  holder  of 
the  recorded  mortgage  would  have  had  if  he 
had  become  the  purchaser;  and  that  to  enable 
the  defendant  to  avail  himself  of  the  knowl- 
edge of  Lewis  Fort  of  the  existence  of  the 
prior  mortgage,  a  like  notice  must  be  brought 
home  to  Randall,  the  assignee  of  Fort.  He  ac- 
cordingly excluded  the  evidence  offered  by  the 
defendant,  who  excepted.  Verdict  for  the 
plaintiff. 

Mr.  S.  Stevens,  for  defendant.  1.  The 
plaintiff,  upon  the  evidence  offered,  was  not  a 
bonafide  purchaser,  as  he  purchased  with  notice 
to  Burr  of  the  foreclosure  under  it,  and  of  the 
purchase  by  and  possession  of  Whiteside.  1 
R.  S.,  756,  sec.  1.  2.  The  knowledge  of  Lewis 
Fort,  the  mortgagee  in  the  recorded  mortgage, 
of  the  existence  of  the  prior  mortgage  to  Burr, 
precluded  him  from  asserting  the  character  of 
a  bouafide  purchaser,  and  from  taking  advan- 
tage of  the  recording  statutes.  Jackson  v.  Bur- 
gott,  10  Johns.,  457;  Tuttle  v.  Jackson,  6  Wend., 
213;  Orimstone  v.  Carter,  3  Paige,  421;  Van 
19O*]  Rensselaer  v.  *Clark,  17  Wend.,  25; 
Berry  v.  The  Mutual  Ins.  Co.,  2  Johns.  Ch., 
608;  Jackson  v.  Post,  15  Wend.,  588,  595.  3. 
Randall,  the  assignee  of  Fort,  not  having  re- 
corded his  assignment,  could  not  set  up  the 
character  of  a  bona  fide  purchaser.  Since  the 
Revised  Statutes  the  assignee  of  a  mortgage  is 
deemed  a  purchaser,  and  to  avail  himself  of 
the  statute  he  must  record  the  assignment. 
Randall's  want  of  notice,  therefore,  will  not 
avail  him.  He  occupied  the  same  situation 
which  Fort  his  assignor  held.  1  R.  S.,  756,  sec. 
1;  Id.,  762,  sec.  37;  Hawleyv.  Bennett,  5  Paige, 
111;  4  Kent,  Com.,  168,  173. 

Messrs.  C.  L.  Jenkins  and  D.  McMartin, 
for  plaintiff.  Where  a  mortgagee  affected  with 
notice  of  a  prior  unrecorded  mortgage,  assigns 
the  mortgage  to  one  who  has  no  notice,  the  as- 
signee takes  discharged  of  such  prior  mortgage. 
Jackson  v.  Van  Valkenburgh,  8  Cow. ,  260,  264. 
And  it  is  unnecessary  that  the  assignment 
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should  be  recorded.  James  v.  Morey,  2  Cow., 
246.  Such  was  unquestionably  the  law  prior 
to  the  Revised  Statutes,  and  those  statutes 
ought  not  to  be  held  to  affect  rights  under 
Fort's  mortgage,  which  was  executed  long  prior 
to  their  enactment;  and  when  the  former  stat- 
utes were  repealed,  it  was  done  with  the  express 
saving  of  all  rights  accrued  under  them.  2  R. 
S.,  779,  sec.  5.  The  recording  Acts  only  apply 
to  successive  conveyances  from  the  same  grant- 
or. Eaynor  v.  Wilson,  6  Hill,  469. 

But  the  plaintiff  has  the  priority  under  the 
recording  Acts.  His  deed  from  the  master  in 
chancery  on  the  foreclosure  of  the  first  re- 
corded mortgage,  was  placed  on  record  before 
any  title  under  the  unrecorded  mortgage  was 
recorded. 

McKissock,  J.  The  decision  of  this  cause 
depends  on  the  question  whether  the  defend- 
ant should  have  been  permitted  to  show  that 
Lewis  Fort,  at  the  time  he  took  his  mortgage, 
had  notice  of  the  prior  mortgage  to  Burr,  with- 
out bringing  that  notice  home  to  the  knowledge 
of  Randall  the  assignee  of  Lewis  Fort.  Such 
notice  to  Fort  would  destroy  his  claim  to  be 
considered  a  bona  fide  purchaser  and,  therefore, 
his  younger  recorded  *mortgage  could  [*191 
not  have  preference  to  the  older  unrecorded 
mortgage.  To  have  that  advantage  the  younger 
must  both  be  taken  in  good  faith,  and  be  first 
recorded.  This  was  always  the  rule  between 
grantor  and  grantee,  by  deed,  and  between 
mortgagor  and  mortgagee.  Jackson  v.  Given, 
8  Johns.,  137;  Jackson  v.  Van  Valkenburgh,  8 
Cow.,  264;  Hawley  v.  Bennett,  5  Paige,  111. 

But  it  is  urged  by  the  plaintiff  that  Randall, 
the  assignee  of  Lewis  Fort  without  notice,  is  a 
purchaser  in  good  faith,  though  Fort  had  no- 
tice, and  that  his  right  under  the  assignment  is 
to  have  precedence  to  the  Burr  mortgage, 
though  not  recorded.  There  is  no  doubt  but 
that  the  assignee  without  notice  would  hold 
unaffected  by  notice  to  the  mortgagee.  This 
would  be  according  to  a  rule  of  the  common 
law  for  the  prevention  of  fraud  whereby  an 
innocent  purchaser  is  protected,  though  he 
take  through  a  tainted  title;  but  the  accuracy 
of  the  latter  branch  of  the  proposition,  that  is, 
upon  the  effect  of  the  failure  to  record  the  as- 
signment, is  to  be  determined  by  the  Statute 
Concerning  the  Recording  of  Conveyances  of 
Real  Estate.  By  1  R.  S.,  756,  sec.  1,  every 
conveyance  of  real  estate  shall  be  recorded, 
and  if  not,  it  shall  be  void  against  every  subse- 
quent purchaser  in  good  faith  for  a  valuable 
consideration,  whose  deed  shall  be  first  re 
corded;  and  by  the  37th  section  the  assignee  of 
a  mortgage  is  enumerated  among  those  who 
are  declared  purchasers  according  to  the  mean- 
ing of  that  Act.  It  appears,  therefore,  that  to 
render  the  Burr  mortgage  void  against  the  as- 
signment to  Randall,  that  should  have  been 
recorded. 

The  last  clause  of  the  5th  section  of  the  re- 
pealing Act  of  1828,  2  R.  S.,  779,  provides  that 
the  repeal  of  any  statutory  provision  shall  not 
affect  any  act  done  or  right  accrued,  but  that 
every  such  act  done  or  right  accrued  shall  re- 
main as  valid  and  effectual  as  if  such  provision 
had  not  been  repealed.  Hence  the  counsel  for 
the  plaintiff  insisted  that  the  Burr  mortgage 
was  an  Act  done  and  a  right  accrued,  and  as 

751 


191 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


18-18 


it  could  not  have  been  effectual  against  the 
plaintiff's  right  under  the  assignment  to  Ran- 
dall, if  the  Law  of  1822,  in  respect  to  recording 
deeds  and  mortgages,  had  remained  in  force, 
192*]  the  repeal  of  that  Act  *by  the  repealing 
Act  of  1828,  could  not  add  to  its  force  and  ef- 
ficacy against  the  plaintiff's  interest  under  that 
assignment;  and  that  unless  such  effect  could 
be  given  to  the  5th  section  of  the  repealing 
Act,  there  would  now  be  no  protection  against 
unrecorded  mortgages  made  before  1880,  for 
the  Revised  Statutes  only  operate  upon  con- 
veyances thereafter  executed. 

But  it  must  be  remembered  that  the  Burr 
mortgage  was  from  its  date  till  1830,  good 
against  all  the  world  as  far  as  we  are  informed 
from  the  facts  of  this  case.  And  that  the  mort- 
gage under  which  the  plaintiff  claims,  bears 
Sate  in  1838.  Now  while  the  repealing  Act 
by  its  saving  clause  did  not.  propose  to  confer 
on  any  one  greater  rights  than  they  then  pos- 
sessed, it,  most  undoubtedly,  does  not  possess 
the  prospective  power  to  give  persons,  long 
after,  the  means  of  acquiring  rights  contrary 
to  the  law  as  it  might  then  stand.  Much  less 
has  it  the  potency  to  produce  that  effect  when 
thereby  rights  shall  be  devested  which  were 
perfect  at  the  time  of  its  enactment.  Hunting- 
ton  v.  Forkson,  6  Hill,  149.  Besides,  if  Randall 
had  taken  the  assignment  of  the  Lewis  Fort 
mortgage,  prior  to  1830,the  plaintiff  would  have 
been  under  no  necessity  of  invoking  a  judicial 
interpretation  of  the  repealing  Act  to  save  him 
from  mischief;  for,  in  that  case,  though  Lewis 
Port  had  notice  of  the  previous  mortgage,  still 
Randall  taking  the  assignment  without  notice, 
would  have  been  a  bona  fide  purchaser,  and 
would  have  taken  preference  of  the  older  mort- 
gage without  recording  his  assignment.  James 
v.  Morey,  2  Cow.,  246;  Jackson  v.  Van  Valken- 
burgh,  8  Id.,  264;  Humphrey  v.  Given,  cited 
above.  The  plaintiff,  therefore,  has  no  reason 
to  complain  of  the  repealing  Act  of  1828.  And 
if  Randall  had  availed  himself  of  the  provis- 
ions of  the  Revised  Statutes  by  recording  his 
assignment,  it  would,  if  it  were  made  in  good 
faith  and  for  a  valuable  consideration,  have 
rendered  void  as  against  him  the  older  mort 
gage  to  Burr. 

But  as  the  recording  Act  by  which  the  rights 
of  the  parties  are  to  be  controlled,  requires 
that  the  purchase  should  have  been  made  not 
only  in  good  faith  and  for  a  valuable  consid- 
eration, but  also  that  the  conveyance  shall  be 
193*]  first  recorded  to  *give  it  precedence  to 
an  older  conveyance  of  the  same  premises  from 
the  common  grantor,  it  follows  that  the  posi- 
tion of  the  different  claimants  here  is  the  same 
as  if  no  recording  statute  had  existed.  And 
hence  if  Lewis  Fort  took  his  mortgage  with 
notice  of  that  to  Burr,  the  defendant  should 
have  been  permitted  to  prove  that  fact  though 
he  did  not  bring  the  knowledge  of  it  home  to 
Randall,  the  assignee. 

Whittlesey,  J.  William  Burch  is  the  com- 
mon source  of  title.  In  1827  he  executed  a 
mortgage  to  Jonathan  Burr,  which  was  not  re- 
corded. In  1838  he  executed  another  mort- 
gage to  Louis  Fort,  which  was  recorded. 
Fort,  however,  had  notice  of  the  previous 
mortgage.  Fort  assigned  this  mortgage  to 
J.  P.  Randall  in  March,  1840,  Randall  being 
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a  bona  fide  purchaser  and  having  no  notice  of 
the  previous  mortgage.  Though  Fort,  his  as- 
signor, had  notice  of  the  previous  mortgage, 
yet  that  notice  did  not  affect  Randall,  his  as- 
signee. If  one  purchase  bona  fide  and  for  a 
valuable  consideration  without  notice  from  one 
who  has  notice,  such  purchaser  is  not  affected 
by  the  notice  to  his  grantor.  Jackson  v.  Van 
Valkenburgh,  8  Cow.,  260;  Varick  v.  Briggs,  6 
Paige,  323;  Jackson  v.  Given,  8  Johns.,  137; 
Story,  Eq.,  sees.  409.  410.  If,  however,  the 
elder  mortgage  had  been  recorded  before  Ran- 
dall took  the  assignment,  Burr  would  have 
held  under  the  elder  mortgage  as  against  Ran- 
dall the  assignee  of  the  junior  mortgage.  Jack- 
son v.  Post,  15  Wend.,  588;  Van  Eensselaer  v. 
Clark,  17  Id.,  25.  As  the  elder  mortgage  was 
not  recorded  when  Randall  took  his  assign- 
ment, he,  being  a  bona  fide  purchaser,  would 
hold  as  against  Burr.  And  as  before  the  Re- 
vised Statutesan  assignment  of  a  mortgage  was 
not  required  to  be  recorded,  Randall's  title 
could  not  have  been  defeated  by  any  subse- 
quent recording  of  the  elder  mortgage.  James 
v.  Morey,  2  Cow. ,  246.  But  since  the  Revised 
Statutes  an  assignee  of  a  mortgage  is  a  pur- 
chaser; and  the  assignment  of  a  mortgage  is  a 
conveyance  within  the  recording  Act ;  and, 
consequently,  such  assignment  follows  the  rule 
of  other  conveyances  as  to  record.  1  R.  S.,  762, 
sees.  37,  38.  After  the  assignment  of  the  mort- 
gage, *and  while  neither  that  assign-  [*194 
ment  nor  the  elder  mortgage  were  recorded,  it 
would  become  a  strife  which  should  be  first 
recorded ;  and  that  which  was  first  recorded 
would  acquire  a  priority.  1  R.  S.,  756,  sec.  1; 
4  Kent,  Com.,  173;  Ledyard  v.  Butler,  9  Paige, 
132. 

Neither  of  these  instruments  have  as  ye 
been  recorded,  but  the  master's  deed  derivei 
through  the  foreclosure  of  the  younger  mort 
gage  and  the  assignment  to  Randall  have  beet 
recorded.  This  is  the  deed  under  which  the 
plaintiff  claims  title,  and  as  it  is  the  first  instru- 
ment in  either  of  these  chains  which  has  beer 
recorded,  it  must  give  the  plaintiff  the  priority. 
The  defendant  as  yet  has  neither  procured  the 
elder  mortgage  to  be  recorded  nor  the  master's 
deed  under  it. 

The  notice  given  at  the  master's  sale  unde 
which  the  plaintiff  purchased  did  not  affect  the 
plaintiff.  The  complainant  in  that  suit  was  a 
bona  fide  purchaser,  and  could  sell  to  another 
having  notice;  so  that  the  assignee  from  him 
would  take  all  bis  rights,  even  though  he  had 
notice.  Story,  Eq.,  sec.  409;  Varick  v.  Briggs, 
6  Paige,  323.  An  assignment  that  he  could 
make  directly.he  could  certainly  make  through 
the  instrumentality  of  a  suit  in  chancery;  and 
the  plaintiff  in  this  suit,  by  purchasing  at  the 
master's  sale,  placed  himself  in  Randall's  shoes 
in  precisely  the  same  manner  as  he  would  have 
done  if  he  had  taken  an  assignment  from  him. 
After  he  had  so  purchased,  it  was  with  him  as 
it  had  been  before  with  Randall,  a  race  of  dili- 
gence under  the  recording  Act.  The  simple 
question,  whose  is  the  title  depends  upon 
whose  conveyance  should  be  recorded  first. 
The  plaintiff  procured  his  master's  deed  to  be 
recorded  first,  and  this  gave  him  priority. 

I  think,  therefore,  there  is  no  error  in  the 
direction  of  the  judge,  and  that  a  new  trial 
should  be  denied. 
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Beardsley,  Ch.  J.  I  think  the  plaintiff 
cannot  recover  in  this  case.  The  defendant, 
so  far  as  is  material  to  the  present  question, 
stands  in  the  place  of  the  first  mortgagee,  Burr, 
while  the  plaintiff  has  such  right  only  as  was 
195*]  conferred  by  the  junior  *mortgage  to 
Port.  The  mortgage  to  Burr  being  made  in 
1827,  would,  at  common  law,  be  entitled  to  a 
preference  over  that  to  Fort,  which  was  exe- 
cuted in  1838.  This  is  a  well  settled  principle, 
and  unless  a  preference  in  favor  of  the  junior 
mortgage  has  been  gained  in  some  way  under 
the  recording  statutes,  the  plaintiff  cannot  suc- 
ceed. 

When  the  mortgage  of  1838  was  given,  the 
mortgagee  therein,  Fort,  had  notice  of  the  pri 
or  mortgage,  so  that  no  preference  was  gained 
by  placing  the  junior  mortgage  on  record.  In 
1840,  this  mortgage  was  sold  and  assigned  to 
Randall,  without  notice  of  the  mortgage  of 
1827,  but  the  assignment  was  not  recorded.  It 
is  not  material  to  inquire  whether  Randall 
would  have  gained  a  preference  by  this  pur- 
chase and  assignment  if  made  before  the 
Revised  Statutes  were  in  force,  for  such 
was  not  the  fact.  By  those  statutes  no  prefer- 
ence is  gained  in  favor  of  the  assignee  of  a 
mortgage  unless  the  assignment  is  recorded.  1 
R.  8.,  756,  sec.  1;  Id.,  762.  sec.  37.  This  as- 
.signment  not  having  been  placed  on  record, 
the  assignee,  Randall,  had  no  better  or  greater 
right  than  that  of  his  assignor.  Fort.  Nor  did 
the  plaintiff  acquire  any  additional  right  by 
his  purchase  at  the  master's  sale,  on  the  fore- 
closure of  this  mortgage  of  1838,  although  the 
master's  deed  was  recorded,  for  that  purchase 
was  made  with  full  notice  of  the  mortgage  of 
1827.  The  failure  to  record  the  assignment  to 
Randall  was,  as  I  think,  a  fatal  defect  in  the 
•chain  of  the  plaintiff's  title,  and  a  new  trial 
should  be  had. 

New  trial  ordered. 

Distinguished-66  N.  Y.,  161. 

Followed-79  N.  Y.,  31. 

Cited  in-22  N.  Y.,  549 ;  SON.  Y.,  68;  15  N.  Y.,  332; 
5  Lan.,  163 ;  20  Hun,  413 ;  30  Hun,  413 ;  46  Barb.,  399  ; 
59  Barb..  617 ;  1  T.  &  C.,  485;  56  How.  Pr.,  411;  30 
Wis.,  448. 


196*]  "DUNCAN 

v. 
BLAIR,  Survivor  of  COMSTOCK. 

Conveyance  of  Lands — Pa/rol  Evidence,  Inadmis- 
sible. 

One  who  purchases  land  which  is  under  incum- 
brance,  and  receives  a  conveyance  without  cove- 
nants, cannot  set  up  a  concurrent  agreement  by  pa- 
rol  on  the  part  of  the  grantor,  to  pay  off  the  incum- 
brances. 

Such  agreement  is  parcel  of  an  entire  agreement 
for  the  sale  of  lands,  and  to  be  valid,  must  be  in 
writing. 

Citation— 2  R.  S.,  135,  sec.  8. 

A  SSUMPSIT,  tried  at  the  Orleans  Circuit,  in 
XJL  October,  1844,  before  Dayton,  0.  Judge. 
On  the  trial,  it  appeared  that  the  defendant 
Blair  and  Comstock,  whom  he  has  survived, 
were  the  trustees  of  one  Greene,  under  an  as- 


NOTE.— Evidence — Admissibilitu  of  parol,  to  vary 
-or  contradict  a  written  instrument.  See  Swick  v. 
•Sears,  1  Hill,  17,  classified  list  of  notes  cited. 
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signment  executed  by  the  latter  for  the  benefit 
of  his  creditors,  in  September,  1839.  Among 
the  assigned  property  there  was  a  piece  of 
land  of  about  forty-seven  acres,  which  was 
subject  to  two  mortgages,  one  of  which  was 
held  by  the  Exchange  Bank  of  Genesee,  in  re- 
spect to  which  a  defense  was  supposed  to  ex- 
ist. The  plaintiff  was  a  creditor  of  Greene,  for 
about  $1,500,  and  proposed  to  purchase  this 
land  at  $32  per  acre,  on  account  of  his  debt ; 
and  the  trustees  accordingly  conveyed  it  to  him 
by  a  quitclaim  deed  March  1,  1841 ;  but  as  it 
was  not  known  what  dividend  upon  Greene's 
debts  the  assigned  property  would  pay,  the 
plaintiff  gave  his  note  to  Blair  and  Comstock 
for  $760,  which  was  supposed  to  be  about  half 
the  value  of  the  land,  which  they  were  to  hold 
until  the  trust  was  closed,  and  then  if  the  as- 
signed property  had  not  proved  sufficient  to 
pay  all  the  debts,  the  plaintiff  was  to  pay  the 
whole  or  such  part  of  the  note  as  should  be  nec- 
essary to  equalize  the  payments  among  all  the 
creditors.  The  plaintiff  alleged  that  it  was  a 
part  of  the  agreement  upon  which  he  took  the 
conveyance  and  gave  the  note  that  Blair  and 
Comstock  should  pay  off  the  mortgages  against 
the  land,  and  it  was  for  a  breach  of  this  alleged 
agreement  that  this  action  was  brought.  The 
plaintiff  gave  evidence  touching  such  an  agree- 
ment, which  if  it  existed  at  all,  was  by  parol ; 
and  evidence  upon  that  question  was  given  on 
the  other  side.  The  controversy  *about  [*197 
the  mortgage  to  the  Exchange  Bank  ended  in 
a  sale  of  the  land  to  satisfy  it.  It  turned  out 
that  the  assigned  property  would  not  pay  any- 
thing towards  the  debts.  The  land  having 
been  sold  on  the  mortgage,  the  plaintiff  applied 
to  Blair  and  Comstock  to  give  up  the  note  be- 
fore mentioned,  and  it  was  agreed  that  the 
plaintiff  should  pay  for  the  use  of  the  land 
while  he  occupied  it,  and  that  the  note  should 
be  returned.  This  was  done,  the  use  of  the 
land  having  been  determined  by  arbitration. 

The  defendant  insisted  that  the  alleged 
agreement,  if  proved,  was  void  :  1,  for  want 
of  a  consideration ;  2,  because  it  was  to  pay 
the  debt  of  a  third  person,  and  was  not  in  writ- 
ing ;  3,  that  it  was  not  to  be  performed  within 
one  year  and,  therefore,  to  be  valid,  must  have 
been  in  writing ;  and  4,  that  it  was  a  verbal 
contract  respecting  an  interest  in  land.  These 
objections  were  stated  as  the  grounds  for  a  non- 
suit, which  the  defendant  moved  for,  when 
the  plaintiff  had  rested  ;  but  the  motion  was 
denied.  Finally  the  judge  instructed  the  jury 
that  if  they  found  that  Blair  and  Comstock 
agreed  to  pay  off  the  incumbranceson  the  land, 
they  should  render  a  verdict  for  the  plaintiff, 
for  $760  and  interest  from  the  day  the  premi- 
ses were  sold  on  the  mortgage.  Verdict  for 
the  plaintiff,  $816.74. 

The  defendant  moves  for  a  new  trial  on  a 
case. 

Mr.  A.  Taber,  for  defendant. 

Messrs.  H.  D.  Tucker  and  H.  R.  Selden, 
for  plaintiff. 

By  the  Court,  Beardsley,  Ch.  J.  Granting 
that  such  a  contract  as  is  alleged  on  the 
part  of  the  plaintiff  was  made  by  him  with 
the  defendant  and  Comstock,  still  this  ac- 
tion cannot  be  sustained.  It  was  a  contract 
for  the  sale  and  conveyance  of  land  to  the 
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plaintiff  on  terms  agreed  to  by  him,  the  sellers 
on  their  part  agreeing  to  pay  off  and  discharge 
the  incumbrances  on  said  land.  The  contract 
was  entire  ;  it  is  counted  upon  as  such,  and  if 
any  contract  was  established  by  the  evidence 
it  was  of  that  character.  Being  a  mere  verbal 
198*]  contract  *for  the  sale  of  land,  the  stat- 
ute makes  it  void.  2  R.  8.,  135,  sec.  8.  It  may 
be  that  an  agreement  to  pay  off  incumbrances 
would  be  good,  although  not  in  writing  ;  but 
a  stipulation  to  that  effect,  forming  part  of  a 
verbal  agreement  for  the  sale  of  land,  is  invalid. 

This  objection  is  fatal  to  the  present  action. 
If  the  plaintiff  has  any  remedy,  it  must  be 
found  in  a  court  of  equity,  on  the  ground  that 
the  contract,  having  been  in  part  performed  by 
the  execution  of  the  deed  to  the  plaintiff^  will 
be  enforced  in  such  a  court,  although  void  at 
law.  There  is  no  other  remedy  in  such  a  case 
as  this,  although  I  am  far  from  thinking  that 
this  plaintiff  has  a  fair  prospect  of  success  in  a 
court  of  equity.  In  the  first  place,  the  evidence 
to  prove  an  absolute  agreement  to  pay  off  the 
incumbrances  was  exceedingly  loose  and  un- 
satisfactory ;  and  in  the  next  place,  the  sub- 
sequent arrangement  by  which  the  plaintiff's 
note  was  returned  to  him,  seems  to  have  con- 
templated a  total  rescission  and  abandonment 
of  the  contract  originally  entered  into  between 
the  parties. 

New  trial  granted. 

Cited  in— 14  Barb.,  93. 
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Levy  0/Fi.  Fa. —  What  Constitutes  a  Valid  Levy 
as  to  Third  Persons — Possession  or  Declara- 
tion, Necessary — Mere  Intention,  Insufficient 
— Several  Executions —  Preference  Among — 
False  Return. 

To  constitute  a  valid  levy  upon  goods  under  a  fl. 
fa.  as  against  strangers  to  the  suit,  the  officer  must 
take  possession  of  the  property  by  manual  acts,  or 
he  must  declare  that  a  levy  is  intended  which  must 
be  acquiesced  in  by  those  who  are  present  and  in- 
terested in  the  question. 

Enough  must  be  done  to  make  the  officer  a  tres- 
passer, if  the  process  were  not  a  justification.  Per 
Beardsley,  Ch.  J. 

Viewing  the  property  by  the  officer,  and  his  men- 
tally intending  to  levy,  and  afterwards  making  a 
memorandum  to  that  effect  which  is  not  communi- 
cated to  anyone,  will  not  amount  to  a  levy. 

Where  au  actual  levy  on  goods  is  made  under  a  ft. 
fa.  and  they  are  left  in  the  possession  of  the  defend- 
ant, who  continues  to  exercise  acts  of  ownership 
over  them :  and  afterwards  a  fl.  fa.  in  favor  of  an- 
other creditor  is  delivered  to  another  officer,  it  is 
his  duty  to  levy  upon  the  goods,  notwithstanding 
such  prior  levy.  Per  Beardsley,  Ch.  J. 
199*]  *  Where  there  are  several  executions  against 
the  same  defendant,  delivered  at  different  times.the 
one  first  delivered  is  entitled  to  preference,  though 
a  levy  is  first  made  upon  the  other. 

Two  executions  against  the  same  debtor  are  suc- 
cessively delivered  to  different  officers  to  execute, 
the  first  being  levied  before  the  second  is  delivered ; 
then  a  third  execution  against  the  same  debtor  is 
delivered  and  immediately  levied ;  after  that,  and 
before  the  second  is  levied  the  first  is  withdrawn ; 
the  second  execution  is  entitled  to  a  preference 
over  the  third,  and  if  the  officer  in  whose  hands  it  is, 
suffer  the  avails  of  the  property  to  be  applied  on  the 
third,  he  having  information  of  the  withdrawal  of 
the  first  before  a  sale  on  the  third,  and  he  then  re- 
turn his  execution  nulla  bona,  he  is  liable  for  a  false 
return.  Per  Whittlesey.  J. 

Citations— 16  Johns.,  287;  3  Wend.,  446;  11  Wend  , 
648;  14  Wend.,  123;  19  Wend.,  497;  23  Wend.,  466-470, 
492-496 ;  Wats.  Sher..  172, 191 ;  4  Met.,  146 ;  8  Barn.  & 
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C..  132 ;  1  Day,  128 ;  1  Hall,  579,  595 ;  4  East,  523 ;  1£ 
Johns.,  403;  Show.,  173;  Willes,  136;  1  Cow.  Tr.,  461; 
2  R.  8.,  366,  sec.  14. 

ERROR  to  the  Monroe  C.  P.  Camp  sued 
Chamberlain  in  the  court  below,'  in  case, 
for  a  delinquency  as  a  marshal  of  the  City  of 
Rochester,  in  relation  to  an  execution  on  a 
judgment  in  favor  of  the  plaintiff,  against  one 
Webb,  which  had  been  delivered  to  Chamber- 
lain as  marshal,  to  execute.  The  first  count  of 
the  declaration  alleged  that  the  defendant  had 
made  the  amount  of  the  judgment  of  the  goods- 
of  Webb,  and  had  not  paid  over  the  money; 
and  the  second,  that  Webb  had  sufficient  goods 
of  which  the  amount  might  have  been  made, 
but  that  the  defendant  neglected  to  levy  the- 
same;  and  both  counts  stated  that  he  had  re- 
turned the  execution  nulla  bona.  The  defend- 
ant pleaded  not  guilty,  and  a  trial  was  had  in 
March,  1845. 

The  plaintiff  proved  a  judgment  in  his  favor 
against  Webb,  in  the  Mayor's  Court  of  the  City 
of  Rochester,  docketed  June  12,  1844,  for 
$146.49  damages  and  costs,  and  that  a  fi.  fa. 
thereon  was  issued  and  delivered  to  the  de- 
fendant, as  marshal,  to  be  executed,  on  the 
13th  day  of  July  following;  and  also  that  the 
defendant  was  then  informed  by  a  clerk  of  the- 
plaintiff  's  attorney, that  the  execution  was  good, 
and  that  Webb  had  two  stores  of  goods  in 
Rochester.  He  also  proved  that  the  defendant 
had  returned  the  execution  nulla  bona.  The 
sheriff  of  Monroe  Co.  was  examined,  and  tes- 
tified that  on  the  15th  day  of  July,  two  days 
after  the  plaintiff's  execution  was  delivered, 
he,  as  sheriff,  received  an  execution  against 
Webb,  tested  on  that  day,  and  returnable  in 
two  days  thereafter,  in  favor  of  Burt  and  oth- 
ers, for  $1,908.84;  that  on  the  day  he  received 
it,  *he  made  a  levy  on  a  stock  of  boots  [*2OO- 
and  shoes  in  the  possession  of  Webb,  in  a  store 
in  Rochester.  This  execution  was  produced 
and  upon  it  was  indorsed  a  return  that  $1, 137.97 
had  been  made  thereon,  which  was  receipted 
by  the  plaintiff's  attorney  therein.  It  appeared, 
however,  that  no  money  had  been  actually  paid, 
but  the  goods  were  received  of  Webb  by  the 
plaintiff,  in  the  last  mentioned  execution,  at 
cost  prices,  which  were  25  per  cent,  above 
what  they  would  have  sold  for  on  execution. 
It  was  proved  that  June  20,  1844,  an  execution 
against  Webb,  in  favor  of  H.  W.  Howes,  for 
$835.40,  returnable  in  60  days,  was  left  at  the 
sheriff's  office,  and  that  it  was  withdrawn  by 
the  plaintiff's  attorney  therein,  on  the  17th  day 
of  July  following.  It  appeared  that  the  de- 
fendant in  this  suit  called  at  the  sheriff's  office 
on  the  13th  of  July,  and  was  informed  that 
Webb's  property  had  been  levied  on  under  the 
execution  in  favor  of  Howes. 

The  plaintiff  having  rested,  the  defendant 
examined  Smith,  the  under  sheriff  of  Monroe- 
Co.,  who  stated  that  June  20,  1844,  he  levied 
the  execution  in  favor  of  Howes,  on  the  boots 
and  shoes  in  Webb's  store;  but  on  his  cross- 
examination  it  appeared  that  all  he  had  done 
was  to  call  at  the  store  of  Webb  with  the  exe- 
cution. He  did  not  remove  any  of  the  goods 
or  take  an  inventory.  Webb  was  left  in  pos- 
session as  before;  and  when  Smith  shortly  aft- 
erwards left  Rochester  for  a  few  weeks,  he- 
made  a  memorandum  of  the  levy,  which  he  an- 
nexed to,  or  placed  within  the  execution.  It 
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was  admitted  that  the  value  of  the  goods  in  the 
store  was  equal  to  the  amount  of  the  execution 
in  favor  of  Howes. 

The  plaintiff  proved  that  shortly  before  the 
delivery  of  his  execution  to  the  defendant, 
Webb  was  in  the  possession  of  the  goods  in  his 
store,  selling  and  offering  to  sell  them.  He  of- 
fered further  to  prove,  that  on  the  20th  day  of 
July,  his  attorney  informed  the  defendant  that 
nothing  had  been  done  under  the  execution  of 
Howes  and  that  it  had  been  withdrawn,  and 
that  he  requested  the  defendant  to  assert  his 
claim  under  the  plaintiff's  execution  upon  the 
goods  which  had  been  levied  on,  under  the 
execution  of  Howes,  those  goods  being  then 
20 1*J  boxed  up,  and  in  a  *storehouse  in  Roch- 
ester. The  defendant's  counsel  objected  to  this 
evidence  and  it  was  excluded,  and  the  plaintiff, 
excepted. 

The  court  decided  that  the  levy  on  the  exe- 
cution in  favor  of  Howes  was  valid  and  effectual 
as  against  the  plaintiff;  that  the  goods  after 
such  levy,  were  in  the  custody  of  the  law, and 
that  the  defendant  was  not  bound  to  levy  on 
them,  and  that  the  defendant's  return  was 
justifiable;  and  they  directed  the  jury  to  find 
a  verdict  for  the  defendant.  The  plaintiff  ex- 
cepted. Verdict  and  judgment  for  the  defend- 
ant. 

Messrs.  E.  P.  Smith  and  E.  D.  Smith,  for 
plaintiff  in  error. 

Messrs.  M.  S.  Newton  and  O.  Hastings, 
for  defendant  in  error. 

By  the  Court,  Beardsley,  Ch.  J.  The  writ 
of  fi.  fa.  in  favor  of  the  plaintiff  and  against 
Webb,  was  delivered  to  the  defendant  July  13, 
1844,  he  then  being  marshal  of  the  City  of 
Rochester.  No  levy  was  made  under  this  writ, 
by  the  defendant,  at  any  time,  and  ultimately 
he  made  return  that  he  could  find  no  goods  or 
chattels,  etc.,  whereof  to  make  the  amount 
specified  in  said  execution,  or  any  part  there 
of,  and  for  making  this  return,  which  is  al- 
leged to  be  false,  the  present  action  was 
brought. 

When  the  writ  was  delivered  to  the  defend- 
ant he  was  told  that  it  was  good,  as  Webb,  the 
defendant  therein,  had  two  stores  of  merchan- 
dise in  Rochester.  The  evidence  shows  he  had 
one  store  of  boots  and  shoes,  in  Rochester, 
worth,  as  is  admitted,  some  five  times  the 
amount  of  said  execution;  that  he  was  in  pos- 
session as  owner  of  these  goods,  and  was  offer- 
ing them  for  sale  in  the  ordinary  way  of  re- 
tail dealers  in  such  articles.  There  is  nothing 
in  the  evidence  to  show  that  he  was  not  such 
owner,  or  to  prevent  the  seizure  and  sale  of 
these  goods  on  this  execution,  unless  the  other 
two  writs  of  fi.  fa.  against  Webb,  mentioned 
in  the  bill  of  exceptions,  or  one  of  them,  had 
that  effect. 

1.  One  of  these  writs,  that  in  favor  of  Burt 
and  others,  was  received  by  the  sheriff  of  Mon- 
2O2*]  roe  on  the  15th  of  said  July  *twodays 
after  the  plaintiff's  execution  had  been  placed 
in  the  hands  of  the  defendant.  It  is  entirely 
clear  that  if  the  defendant  had  done  his  duty, 
by  a  prompt  service  of  the  execution  in  his 
hands,  the  one  subsequently  delivered  to  the 
sheriff,  could  not  have  been  in  the  way  of  mak- 
ing the  amount  due  to  the  plaintiff.  The  de- 
fendant cannot  set  up  this  execution  of  the 
DENIO  5. 


15th  of  July,  or  anything  done  upon  it,  to  jus- 
tify or  ex'cuse  the  return  made  by  him. 

2.  The  other  of  said  two  executions  was  in 
favor  of  one  Howes,  and  was  left  at  the  sher- 
iff's office  on  the  20th  of  June  preceding  the 
delivery  of  the  plaintiff's  execution  to  the  de- 
fendant. If  anything  was  shown  on  the  trial 
to  justify  the  return  made  by  the  defendant, 
it  must  be  this  writ  in  favor  of  Howes,  or 
something  done  under  its  authority.  But.no 
levy  had  been  made  by  virtue  of  this  execu- 
tion before  the  13th  of  July,  nor,  indeed,  was 
it  levied  at  any  time,  and  on  the  17th  of  said 
July  it  was  withdrawn  from  the  hands  of  the 
sheriff. 

The  under  sheriff  who  held  this  execution 
in  favor  of  Howes,  testified  in  a  general  way, 
on  his  direct  examination,  that  he  levied  it  on 
the  boots  and  shoes  in  Webb's  store,  but  on 
cross  examination  he  showed  that  no  levy  had 
in  fact  been  made  by  him.  He  called  at  the 
store  with  the  execution,  but  it  does  not  appear 
that  he  mentioned  it  to  Webb  or  anyone  else. 
No  actual  seizure  of  the  goods  was  made,  nor 
was  any  right  to  seize  them  asserted  by  act  or 
word.  No  inventory  was  made  or  goods  re- 
moved, and  Webb  was  left  in  full  and  undis- 
turbed possession.  It  is  not  stated  that  the 
goods  were  even  seen  by  the  officer,  although 
it  is  probable  that  some  or  all  of  them  were 
under  his  eye.  All  he  seems  to  have  done  was 
to  walk  into  the  store  and  subsequently  make 
"a  memorandum  of  the  levy  which  he  annexed 
to  or  placed  within  the  execution." 

Now,  taking  all  this  to  be  true,  it  does  not 
amount  to  a  levy.  In  order  to  constitute  a 
valid  levy,  as  to  third  persons,  the  goods  must 
not  only  be  within  the  view  of  the  officer,  but 
must  be  subjected  to  his  control.  He  "must 
take  actual  possession,"  which,  although  the 
goods  are  present,  can  only  be  done  by  manual 
*acts,  or  by  an  oral  assertion  that  a  [*2O3 
levy  is  intended  and  which  is  acquiesced  in  by 
those  who  are  present  and  interested  in  the 
question.  A  levy  cannot  rest  in  a  mere  un- 
divulged  intention  to  seize  property.  Some- 
thing more  is  required:  there' must  be  possess- 
ory acts  to  indicate  a  levy,  or  it  must  be  as- 
serted by  word  of  mouth,  so  that  what  is  thus 
done  by" the  officer,  if  not  justified  by  the  proc- 
ess in  his  hands,  will  make  him  a  trespasser. 
Haggerty  v.  Wilber,  16  Johns.,  287  ;  Beekman 
v.  Lansing,  3  Wend.,  446;  Butler  v.  Maynard, 
11  Id.,  548;  Westervett  v.  Pinckney,  14  Id.,  123; 
Ray  v.  Harcourt,  19  Id.,  497;  Connah  v.  Hale. 
23  Id.,  466-470;  Green  v.  Burke,  Id.,  492-496; 
Watson,  Sheriff,  172,  191;  Eastman  v.  Eceleth, 
4  Met.,  146. 

Even  if  an  actual  levy  had  been  made  on 
these  boots  and  shoes,  under  the  Howes  exe- 
cution, still  the  defendant  should  have  made  a 
levy  on  the  same  goods  when  the  plaintiff's  ex- 
ecution was  received  by  him.  The  goods  were 
then  in  the  actual  possession  of  Webb,  who 
was  disposing  of  them  as  owner  in  the  ordina- 
ry way  of  a  retail  dealer,  and  were,  therefore, 
prima  facie  liable  to  the  execution  in  the  de- 
fendant's hands.  Lovich  v.  Crowder,  8  Barn. 
&  C.,  132;  Frost  v.  Dougal,  1  Day.  128  ;  Will- 
iams v.  Lowndes,  1  Hall.  579,  595.  By  omitting 
to  make  a  levy  and  returning  nulla  bona,  etc., 
the  defendant  took  upon  himself  the  burden 
of  showing  that  these  goods  were  not  liable  to 
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the  execution  of  the  plaintiff.and  deprived  him 
of  the  opportunity  to  indemnify  the  officer  and 
thus  require  a  sale  to  be  made.  But  in  this 
case  the  Howes  execution  was  ultimately  with- 
drawn and,  therefore,  turns  out  not  to  have 
been  any  obstacle  in  the  way  of  enforcing  the 
plaintiff's  execution.  In  no  event  can  an  of- 
ficer be  seriously  incommoded  by  making  a 
levy  on  goods  in  the  possession  and  use  of  the 
person  against  whom  the  execution  issues.  For 
the  security  of  the  officer  he  may  call  a  jury, 
and  if  they  find  that  the  goods  are  not  subject 
to  the  levy,  this  will  justify  a  return  of  nulla 
bona,  unless  an  ample  indemnity  is  offered. 
Or,  application  may  be  made  to  the  court, 
which  will  take  care  and  protect  the  officer  in 
the  faithful  discharge  of  his  duty,  by  requir- 
2O4*]  ing  the  real  parties  in  interest  to  liti- 
gate the  matter  at  their  own  expense.  But  it 
is  quite  unnecessary  to  discuss  what  should 
have  been  done  if  the  Howes  execution  had 
been  levied,  for  no  such  levy  was  made. 

Nothing  is  shown,  in  this  case,  to  justify  the 
return  made  by  the  defendant.  He  could  have 
found  goods  and  chattels,  whereof  to  make  the 
required  amount,  and  might  have  seized  and 
sold  them  for  that  purpose.  He  was  not  to  take 
the  word  of  the  under  sheriff  that  he  had  previ- 
ously levied  on  these  goods,  when,  in  truth,  no 
such  levy  had  been  made.  The  fact  that  the 
goods  were  then  in  the  custody  of  the  law,  upon 
a  previous  levy,  might  have  justified  this  re- 
turn, but  the  mere  assertion  of  the  under  sher- 
iff, which  turns  out  not  to  have  been  true, 
amounts  to  nothing.  As  far  as  appears  by  this 
bill  of  exceptions,  the  return  of  the  defendant 
is  wholly  unsupported  by  the  facts  of  the  case; 
the  defendant  might  have  collected  the  execu- 
tion, and  having,  by  his  own  neglect,  failed  to 
do  so,  he  is  liable  to  the  plaintiff  for  all  dam- 
ages sustained.  The  court  below  erred  in  hold- 
ing that  a  valid  levy  had  been  made  on  the 
Howes  execution,  and  that  it  was  not  the  de- 
fendant's duty  to  levy  on  these  goods  as  they 
were  in  the  custody  of  the  law  and,  therefore, 
the  return  made  was  justified. 

The  judgment  should  be  reversed  and  a  ve 
nire  de  nmo  awarded. 

Whittlesey,  J.  In  this  case  it  does  not 
appear  to  me  to  be  material  whether  there  was 
or  was  not  a  sufficient  legal  levy  made  by  the 
sheriff  on  the  execution  delivered  to  him  June 
20,  1844.  If  there  were  no  levy,  the  defend- 
ant could  not  be  justified  in  refraining  from 
making  a  levy,  the  goods  remaining  in  the 
hands  of  the  judgment  debtor.  If  there  were 
a  legal  levy,  the  goods  would  be  in  the  posses- 
sion of  the  sheriff,  and  could  not  be  taken  by 
the  marshal ;  or,  in  other  words,  in  such  case 
they  would  be  in  the  custody  of  the  law,  the 
original  levy  having  had  that  effect,  and  would 
be  beyond  the  reach  of  seizure  by  the  marshal. 
Payne  v.  Drewe,  4  East,  523  ;  Hotchkiss  v. 
McVickar,  12  Johns.,  403;  Show.,  173;  Willes, 
2O5*]  *136;  1  Cow.  Tr.,  461.  In  case  of  a 
sufficient  levy  by  the  sheriff,  it  appears  that 
the  amount  of  the  execution  upon  which  such 
first  levy  was  made  was  sufficient  to  exhaust 
the  value  of  the  goods  levied  upon.  There 
would  be  no  remaining  interest  beyond  that 
out  of  which  the  execution  delivered  to  the 
marshal  could  be  satisfied.  As  the  case  would 
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then  stand,  the  marshal  would  be  justified  in 
abstaining  from  interference  with  the  property 
after  he  had  been  informed  by  the  sheriff  that 
it  had  been  levied  upon  by  him  under  a  prior 
execution  of  sufficient  amount  to  exhaust  the 
property. 

It  is  not  material  to  determine  upon  the  suf- 
ficiency of  the  levy  under  the  first  execution 
delivered  to  the  sheriff,  because  that  execution 
was  withdrawn  on  the  17th  of  July,  by  which, 
of  course,  the  lien  of  the  levy,  if  any,  was 
gone.  The  execution  in  this  cause  was  deliv- 
ered to  the  marshal  on  the  13th  of  July,  and 
the  second  execution  was  delivered  to  the  sher- 
iff on  the  15th  of  July.  Executions  bind  goods 
from  the  time  of  delivery  to  the  officer,  except 
in  case  of  bona  fide  purchasers.  A  levy,  in- 
deed, was  made  under  the  second  execution 
delivered  to  the  sheriff,  and  none  under  the  ex- 
ecution delivered  to  the  defendant ;  but,  not- 
withstanding this,  the  last  mentioned  execu- 
tion had  the  preference,  provided  an  actual 
levy  was  made  upon  it  before  there  was  a  sale 
under  the  other  execution.  This  is  a  provisior 
of  the  Revised  Statutes  made  to  disentangle 
some  of  the  legal  niceties  arising  out  of  pre- 
vious decisions.  2  R.  S.,  366,  sec.  14.  As  the 
execution  to  the  sheriff  in  favor  of  Burt  anc 
others  was  delivered  on  the  15th  day  of  July, 
and  as  there  must  regularly  be  at  least  six 
days'  notice  of  sale,  there  could  have  been  nc 
legal  sale  before  the  21st  of  July.  The  case 
does  not  inform  us  when  the  sale  under  this 
execution  was  made,  or  whether  there  was 
any  ;  but  we  see"  that  none  could  have  taken 
place  prior  to  the  21st  of  July.  If,  then,  the 
marshal  had  made  a  levy  on  the  execution  ir 
this  cause  before  that  day,  such  execution 
would  have  had  a  priority  over  the  other  by 
the  statutory  provision  above  referred  to.  The 
plaintiff  offered  to  prove  that  on  the  20th 
July  his  attorney  informed  the  defendant  (the 
marshal)  that  the  Howes  execution  had  beer 
withdrawn,  *and  required  him  to  as-  [*2f 
sert  his  claim  by  virtue  of  the  execution  in  this 
cause.  The  testimony  was  rejected  by  the 
court,  while  it  seems  to  me  it  was  admissible, 
as  it  pointed  out  a  mode  of  reaching  the  prop- 
erty as  against  the  other  execution.  So  that 
in  this  aspect  of  the  case,  even  if  there  was  a 
levy  by  the  first  execution,  the  judgment 
should  be  reversed. 

Judgment  reversed. 

Reviewed— 42  Mich.,  80;  58  Mo.,  576. 

Cited  in-14  N.  Y.,  278,  279 :  29  N.  Y.,  485 ;  45  N.  Y., 
382 ;  73  N.  Y.,  60 :  83  N.  Y.,  235 ;  1  Keyes,  380 ;  3  Keyes 
400 ;  \  Abb.  App.  Dec.,  174 ;  2  Abb.  App.  Dec.,  13 ; 
Trans.  App.,  118 ;  17  Hun,  454;  16  Barb.,  588;  13Abl 
Pr.,  118 ;  5  Abb.  N.  S.,  43 ;  3  N.  W.  Hep.,  266. 


HILL  AND  ALDRICH 

v. 

THE   MOHAWK   AND   HUDSON    RAIL- 
ROAD COMPANY. 

Appraisal  of  Land  Taken  by  a  Railroad  Co. — 
Actual  Value  Must  Be  Taken — Reservation  of 
Easements — Statute — Certiorari. 

Appraisers  appointed  to  value  land  taken  by  a 
railroad  company  are  not  authorized  to  appraise  the 
land  of  an  individual  with  a  reservation  of  ease- 
ments and  privileges  to  the  owner.  They  must  ap- 
praise the  land  at  its  actual  value. 
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Therefore,  where  the  inquisition  stated  that  the 
award  of  damages  was  "  based  on  the  supposition 
and  made  on  the  condition  and  with  the  under- 
standing:" that  the  owners  of  the  land  might  open 
a  street  across  the  railroad :  held,  on  certiorart 
brought  by  the  owners,  that  the  appraisement  was 
illegal,  and  that  the  inquisition  should  be  set  aside. 

Citations— Laws  1838,  pp.  193, 194,  sees.  4-11 ;  8  Ad. 
&  Ell.,  429. 

riERTIORARI  to  a  "jury  of  appraisers," 
\J  formed  pursuant  to  the  Act  entitled  "An 
Act  Concerning  the  Mohawk  and  Hudson 
Railroad  Company."  passed  April  16,  1838, 
Slat.,  p.  193,  sec.  5,  to  review  a  verdict  or  ap- 
praisement of  the  value  of  certain  lands  be- 
longing to  John  J.  Hill  and  Adam  Aldrich, 
taken  by  said  Railroad  Company  for  the  pur- 
poses of  their  track,  and  for  the  damages,  etc. 

The  return  stated  that  the  jury  were  impan- 
eled and  sworn  August  29,  1844 ;  that  among 
the  lands  which  they  were  required  to  appraise 
was  a  vacant  piece  of  ground  belonging  to 
Hill  and  Aldrich,  on  the  west  side  of  Broad- 
way, in  the  City  of  Albany,  which  they  par- 
ticularly described;  that  the  proper  notice  hav- 
ing been  served,  they  had.  on  certain  days 
mentioned,  viewed  the  land  and  heard  the  evi- 
2O 7*]  dence  of  the  parties,  *and  that  Sep- 
tember 6.  1844,  they  awarded  to  Hill  and  Aid- 
rich  $1,800,  as  well  for  the  value  of  the  land 
described  and  proposed  to  be  taken  as  for  the 
damages  the  owners  would  sustain  by  taking 
the  same.  A  certificate  of  appraisement,  with 
a  map  of  the  premises,  is  referred  to  and  an- 
nexed to  the  return,  which  describes  the  prem- 
ises and  states  the  amount  awarded.  The  cer- 
tificate contains  the  following  passage  :  "This 
award  is  based  on  the  supposition  and  made 
on  the  condition  and  with  the  understanding 
that  Hill  and  Aldrich,  the  owners,  are  to  be  at 
liberty  at  any  time  to  layout  and  open  a  street 
on  the  north  side  of  their  lot,  across  said  road, 
and  to  remove  any  fences  or  obstructions  to 
such  street,  and  also  to  drain  under  said  road, 
provided  that  the  grade  of  said  railroad  is  not 
affected  thereby,  nor  the  running  nor  opera- 
tion of  the  said  road  interfered  with  or  im- 
peded in  any  way."  The  return  having  been 
filed, 

Mr.  R.  W.  Peckham,  for  Hill  and  Aid- 
rich,  moved  to  set  aside  the  inquisition  or  cer- 
tificate of  appraisement.  He  argued  that  it 
was  evident  that  the  jury  had  not  awarded  the 
full  absolute  value  of  the  land, as  by  the  statute 
they  were  required  to  do.  Stat.  1838,  p.  197, 
sec.  8.  They  had  undertaken  to  compensate 
the  owners,  in  part,  by  conferring  upon  them 
certain  reservations  and  rights  out  of  the  prop- 
erty taken.  This  was  unauthorized  by  law  and 
the  reservations  were  void.  He  referred  to 
Queen  v.  Co.  for  8.  Holland  Drainage,  8  Adol. 
&E1L,  429. 

He  said  it  was  the  practice  of  the  English 
courts  to  set  aside  the  inquisitions  of  juries  of 
appraisement  in  railroad  and  similar  cases  ; 
Queen  v.  M.  and  L.  Railway,  8  Adol.  &  Ell., 
413;  Sa.me  v.  Trustees  of  Swansea  Harbor  Co., 
Id.,  439  ;  and  that  our  own  courts  had  often 
exercised  the  same  jurisdiction.  Starr  v.  Trust- 
ees of  Rochester,  6  Wend.,  564  ;  Baldwin  v.  Cal- 
kins,W  Id.,  179;  Rathbun  v.  Sawyer,  15  /rf.,452. 
He  admitted  that  the  courts  would  not  inter- 
fere with  a  county  tax,  or  any  general  public 
tax,  or  ordinarily  with  a  street  assessment;  but 
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this  \*  as  not  *for  want  of  jurisdiction  [*2O8 
but  from  considerations  of  public  inconven- 
ience, as  in  such  cases  the  whole  rate  would  be 
brought  up  by  the  certi&rariupou  the  complaint 
of  a  single  person, who  was  but  one  individual 
of  a  large  class  of  persons  taxed.  Common- 
wealth v.  Slue  Hill  Turnpike  Co.,  5  Mass.,  420; 
People  v.  Suprs.  of  AUegany  Co.,  15  Wend., 
205;  People  v.  Mayor,  etc.,  of  New  York,  2  Hill, 
9;  Matter  of  Mount  Morris  Square,  Id.,  25. 

Mr.  M.  T.  Reynolds,  for  the  Railroad 
Company.  There  is  nothing  in  the  return  or 
in  the  certificate  to  show  that  the  jury  made 
any  deduction  on  account  of  the  matters  which 
have  been  referred  to.  They  were  directed  to 
award  the  value  of  the  land,  and  it  should  be 
intended  that  they  did  so.  What  they  have 
added  as  to  the  rights  of  the  owners,  as  they 
understood  them,  if  unnecessary,  was  merely 
surplusage,  and  does  not  vitiate  the  other  parts 
of  the  certificate. 

By  the  Court,  Beardsley.  Ch.  J.  Two  modes 
are  indicated  in  the  Act  of  1838,  by  which  this 
Corporation  might  acquire  title  to  the  land 
required  for  the  new  route  of  their  railway  ; 
first,  by  voluntary  sale  and  conveyance,  and 
second,  by  appraisement  and  payment  of  the 
value  as  assessed.  Laws  1838,  p.  194,  sees.  4-1 1 . 
An  appraisement  was  required  where  there 
was  an  inability  to  convey,  a  refusal  to  sell,  or 
a  disagreement  as  to  the  price  of  the  land. 
Id.,  sec.  4.  In  every  such  case  the  Corporation 
was  to  present  a  petition  to  a  judge,  "describ- 
ing the  lands  so  required,"  and  stating  sundry 
other  matters ;  upon  which  petition  proceed- 
ings were  to  be  taken  before  the  judge  for  the 
appointment  of  a  jury  of  appraisers.  Sees.  5, 
6.  The  appraisers  were  to  view  the  premises 
so  proposed  to  be  taken,  sec.  8,  and  assess  the 
value  thereof  and  the  damages  the  owners 
might  "  sustain  by  taking  their  lands,  by  in- 
jury to  buildings,  and  in  the  construction  of 
said  road,  without  any  deduction  on  account  of. 
any  real  or  supposed  benefit  which  such  own- 
er" might  derive  from  the  construction  of  the 
road.  8e.cs.  4,  8.  A  certificate  was  to  be  made 
by  the  appraisers,  describing  the  *land  [*2OS> 
so  proposed  to  be  taken  and  which  was  ap- 
praised by  them,  and  on  proof  of  payment  of 
the  amount  awarded,  etc..  the  Corporation 
was  to  become  the  owner  of  said  land  in  fee 
simple.  Sees.  8,  11. 

The  petition  presented  to  the  judge  in  the 
present  case  is  not  before  us,  so  that  we  are  un- 
able to  learn  from  that  what  land  in  particular 
was  therein  described.  But  the  appraisers  were 
not  only  bound  to  appraise  the  land  described 
in  the  petition,  but  also,  themselves,to  describe 
in  their  certificate  the  land  valued  by  them. 
The  latter  has  been  done  by  them,  and  in  a  way 
which  precludes  the  supposition  that,  in  the 
petition,  the  land  was  described  as  subject  to 
any  reservation,  qualification,  or  condition 
whatever.  It  seems  to  me  the  papers  before  us 
show  clearly  that  the  petition  was  such  as  the 
Act  requires;  but  if  there  was  doubt  on  this 
point,  we  could  not  assume  that  the  land  was 
described  in  the  petition  in  a  way  not  author- 
ized by  the  statute. 

The  object  in  reserving  an  easement  to  the 
original  owners  of  this  land  must  have  been  to 
procure  its  valuation  at  a  reduced  sum,  and 
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thus  save  expense  to  the  Corporation.  All  this 
was  very  proper  to  be  adjusted  by  the  parties, 
and  might  be  mutually  advantageous  to  them; 
but  I  do  not  see  that  the  statute  authorizes  land 
to  be  taken,  compulsorily,  on  any  such  -terms 
or  conditions.  The  Corporation  is  to  become 
seised  in  fee  simple  of  the  land,  sec.  11,  and 
the  Act  requires  the  full  value  to  be  assessed. 
Sec.  4.  I,  therefore,  think  these  appraisers 
plainly  erred  in  annexing  the  qualifications 
and  condition  as  specified  in  their  certificate. 
They  must  have  supposed  the  right  thus  as- 
sumed to  be  reserved  to  the  owners  of  the  land, 
was  beneficial  to  them  and,  consequently,  the 
land  must  have  been  assessed  below  its  full 
value,  in  the  estimation  of  these  appraisers.  It 
may  be  that  the  reserved  right  of  these  owners 
would  be  important  to  them,  but  of  that  they 
must  be  allowed  to  judge  for  themselves.  Nei- 
ther the  Corporation  nor  the  appraisers  can 
compel  the  owners  to  accept  the  benefit  thus 
proffered.  The  appraisers  should  have  given 
2 1O*]  the  full  value.for  upon  that  *cpndition 
only  was  there  any  authority  under  this  Act  to 
acquire  the  land  by  a  compulsory  proceeding. 
I  think  the  certificate  and  award  of  the  ap- 
praisers should  be  set  aside  and  vacated. 

Whittlesey,  J. ,  dissenting.  In  most  of  the 
legislative  Acts  making  provision  for  the  ap- 
propriation of  lands  by  railroad  corporations, 
the  lands  to  be  appropriated  are  specifically 
described  by  the  order  of  some  judicial  tribu- 
nal, and  the  damages  which  the  owner  will 
sustain  by  the  appropriation  of  the  lands  so 
described  are  to  be  assessed  by  a  jury  or  board 
of  appraisers.  In  such  case  if  the  lands  had 
been  described  in  the  judicial  order  by  metes 
and  bounds,  without  reserving  any  easements 
to  the  owner,  and  the  jury  or  appraisers  had 
qualified  or  clogged  their  appraisement  with 
certain  easements  or  rights  to  be  enjoyed  by  the 
owners,  in  addition  to  the  pecuniary  damages, 
I  think  it  would  be  apparent  that  damages  in 
'such  case  were  assessed  upon  wrong  principles, 
and  the  assessment  would  be  set  aside.  Queen 
v.  South  Holland  Drainage  Co.,  8  Adolj,  &  Ell., 
429. 

The  Act  under  which  the  present  assessment 
is  made  has  not  precisely  such  provisions. 
There  is  no  preliminary  judicial  order  in  this 
case  made  necessary.  The  Act  (Sess.  Laws 
1838,  193,  sec.  5)  provides  that  the  Corporation 
shall  present  a  petition  to  a  county  judge,  "de- 
scribing the  lands  required"  by  said  Corpora- 
tion. This  is  all  the  provision  made  for  the 
description  of  the  land,  which  the  Railroad 
Corporation  are  to  take  and  which  the  jury  of 
appraisers  are  to  appraise.  In  the  proceedings 
before  us  we  are  not  informed  how  the  lands 
are  described  in  the  petition.  We  do  not  know 
whether  they  are  described  merely  by  metes 
and  bounds,  or  whether  any  easements  or 
privileges  are  contemplated  to  be  reserved  to 
the  owners  or  not.  We  do  not,  therefore,  know 
what  precise  lands  the  jury  are  called  upon  to 
appraise.  The  same  and  the  two  following 
sections  make  provision  for  the  appointment  of 
a  jury  of  appraisers.  By  the  8th  section  it  is 
made  the  duty  of  such  jury  to  view  the  premi- 
ses "so  proposed  to  be  taken;"  that  is,  proposed 
211*]  *by  the  petition,  and  to  hear  evidence, 
and  thev  are  to  assess  the  value  of  the  land  so 
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proposed  to  be  taken,  and  the  damages  the 
owners  thereof  may  sustain,  etc. 

By  the  9th  section,  such  jury  of  appraisers 
are  to  make  a  certificate  "specifying  with  all 
convenient  certainty  the  several  tracts  of  land 
proposed  to  betaken  by  the  said  Corporation," 
with  the  names  of  the  owners,  amount  of  dam- 
ages awarded,  etc.  By  the  llth  section,  the 
Railroad  Corporation,  upon  paying  or  deposit- 
ing the  damages  awarded,  are  to  become  seised 
and  possessed  of  the  lands  described  in  the  cer- 
tificate of  the  appraisers. 

Thus  all  these  several  consecutive  provisions 
refer  to  the  petition  of  the  Corporation  for  a 
description  of  the  lands  proposed  to  be  taken, 
and  this  petition  is  not  returned  to  us  so  that 
we  can  know  how  the  lands  are  described. 
The  Corporation  are,  at  the  termination  of  the 
proceedings,  to  become  seised  and  possessed 
of  the  lands  described  in  the  certificate  of  the 
appraisers.  When  we  look  to  this  description 
as  contained  in  the  return  to  the  certiorari,  we 
find  a  description  by  metes  and  bounds,  and 
then,  after  mentioning  the  damages  awarded, 
describing  certain  easements,  rights  or  reser- 
vations as  excepted  from  the  lands  thus  de- 
scribed. Is  not  this  a  part  of  the  thing  de- 
scribed to  be  taken?  Do  not  these  reservations 
and  exceptions  form  part  of  and  qualify  the 
previous  description  of  the  lands  by  metes  anc 
bounds?  If  the  Corporation  are  to  become 
seised  and  possessed  of  the  lands  described  in 
the  certificate  of  the  appraisers,  must  they  not 
take  these  lands  thus  described  subject  to  the 
easements,  reservations  and  exceptions  men- 
tioned in  the  same  certificate? 

It  is  very  evident  that  the  Corporation  car 
take  no  larger  interest  than  that  described  it 
this  certificate;  and  they  will,  therefore,  take 
subject  to  the  easements  and  reservations  men- 
tioned in  said  certificate.  That  is,  so  far 
such  easements  and  reservations  are  concerned, 
the  owner  does  not  part  with,  but  retains  his 
title,  and  the  Corporation  takes  the  remainder 
of  the  interest  in  the  land,  that  is,  the  right 
subject  to  such  easements  and  reservations, 
and  it  is  this  interest  which  is  appraised.  If 
*it  was  intended  that  the  Corporation  [*2l! 
should  take  the  lands  free  from  any  such  ease- 
ments and  reservations,  it  is  the  Corporator 
that  is  injured  by  this  departure  from  the  orig- 
inal intention,  and  not  the  owners.  They  have 
not  been  injured,  for  this  particular  portion  of 
or  interest  in  the  real  estate  has  not  been  taken 
from  them.  For  what  has  been  taken  payment 
has  been  awarded,  and  it  is  not  competent  fc 
us  to  say  that  the  damages  so  awarded  are  in- 
sufficient. 

It  is  urged  that  the  jury  exceeded  their  pow- 
ers in  excepting  such  easements  and  reserva- 
tions. It  is  possible  they  did ;  but  I  do  n< 
know  that  fact  with  certainty.  How  do  we 
know  but  what  the  land  was  described  in  the 
petition  of  the  Company  as  proposed  to  be 
taken  by  them  subject  to  such  easements  and 
reservations?  As  the  jury  are,  in  effect,  re- 
quired to  describe  the  lands  in  their  certifi- 
cate as  they  were  described  in  the  petition,  we 
are,  perhaps,  bound  to  suppose  that  they  have 
done  so;  and,  therefore,  to  believe  that  the  Cor- 
poration proposed  to  take  these  lands  subject 
to  such  easements  and  reservations.  It  seems 
to  me  that  we  are  bound  to  believe  this,  or 
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that  there  was  a  mutual  agreement  between 
the  Corporation  and  owners  at  the  time  of  the 
.appraisal  of  damages  which  is  incorporated  by 
the  jury  into  their  certificate  qualifying  the 
interest  which  the  Corporation  was  to  take.  I 
do  not  think  that  in  either  of  such  aspects 
there  is  any  error  to  be  corrected,  and  am  of 
opinion  the  proceedings  and  verdict  of  the 
jury  should  be  affirmed. 
Inquisition  set  aside. 

Affirined-7  N.  Y.,  153. 

Distinguished— 65  How.  Pr.,  137. 

Cited  in-57  Barb.,  380;  8  Abb.  N.  S..  280. 


213*]    *LANSING  v.  WISWALL. 

Action  for  Obstructing  a  Private  or  Public  Way 
— Pleading  and  Practice — Joinder  of  Counts 
— Assessment  of  Damages — Devise  of  Lands 
with  Right  of  Way  Appurtenant,  Passes  the 
Easement — Prescription — General  Exceptions 
and  Exceptions  to  Rulings  as  to  Facts  do  Not 
Lie — Must  be  to  What. 

Counts  for  obstructing  a  private  way,  may  be 
Joined  with  other  counts  for  obstructing  a  public 
nighway  to  the  plaintiff's  damage. 

But  for  an  obstruction  to  a  public  highway  it  is  es- 
sential that  special  damages  should  be  alleged  and 
proved. 

And  where  the  declaration  contained  counts  of 
both  kinds,  though  only  one  cause  of  action  was 
•claimed  to  exist ;  held,  that  the  plaintiff  was  not 
bound  to  elect  on  the  trial  whether  he  would  claim 
the  premises  to  be  a  public  or  a  private  road,  but 
might  submit  the  case  to  the  jury  to  find  upon  either 
ground  as  the  evidence  might  warrant. 

But  the  defendant  in  such  a  case  may  require  the 
jury,  if  they  find  for  the  plaintiff,  to  assess  the  dam- 
ages upon  some  single  count  and  find  a  verdict  in 
his  favor  on  the  other  counts. 

An  individual  may  sue  for  an  obstruction  to  a 
public  highway  where  special  damages  have  result- 
ed to  him ;  as  where  he  has  expended  money  in  re- 
moving obstructions  so  that  he  could  travel  on  the 
road. 

An  exception  will  not  lie  to  the  ruling  of  a  circuit 
judge  as  to  a  matter  of  fact. 

A  devise  of  land  to  which  a  right  of  way  is  ap- 
purtenant, will  pass  the  easement  to  the  devisee, 
although  it  be  not  particularly  specified  in  the  will. 

And  where  the  owner  of  a  farm  to  which  there 
was  a  right  of  way  appurtenant,  devised  it  in  sepa- 
rate parcels  to  two  persons ;  held,  that  each  acquired 
•&  right  of  way  as  appurtenant  to  his  particular  part 
of  the  land. 

Where  a  case  presented  questions  of  fact  and  law, 
and  also  as  to  the  measure  of  damages,  and  the  judge 
charged  that  upon  the  proof  in  the  case  the  plaintiff 
was  entitled  to  recover  the  actual  damages  he  had 
sustained  by  the  alleged  injury,  and  the  defendant 
excepted  generally ;  held,  that  the  exception  was 
wholly  unavailing. 

An  exception  can  only  be  taken  upon  some  par- 
ticular point  of  law. 

Where  the .  plaintiff  proved  that  a  road  leading 
from  his  dwelling-house  across  the  lands  of  others 
to  a  village,  had  been  used  for  traveling  for  more 
than  forty  years,  and  that  the  defendant,  who  oc- 
cupied lands  through  which  it  ran,  had  recently  ob- 
structed it ;  held,  that  the  plaintiff  was  entitled  to 
recover  though  it  appeared  that  it  had  formerly 
been  part  of  a  public  highway,  and  the  Commission- 
er of  Highways,  more  than  twenty  years  before  the 
commencement  of  the  suit,  had  changed  the  route 
of  the  highway  so  as  to  discontinue  it  at  the  place 
where  the  obstructions  were  put,  it  also  appearing 
that  the  plaintiff  and  his  predecessors  in  the  title  to 


NOTE.— Dedication  of  land  to  public  use— Acquiring 
easement  l>y  prescription— Length  of  time  needed. 
Compare Irwin  v.  Dixion.  50  TJ.  8.  (9  How.),  10,  note; 
Book  XIII.,  Law.  ed.,  25 ;  also  Cincinnati  v.  White. 
31  TJ.  S.  (6  Pet.),  431,  note:  Book  VIII.,  Law. ed., 453 ; 
Denning  v.  Rootne,  6  Wend.,  651,  note ;  Wyman  v. 
Mayor,  11  Wend.,  486,  note. 
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the  farm  which  he  owned  had  continued  to  use  and 
enjoy  it  notwithstanding  such  discontinuance. 

Twenty  years'  uninterrupted  and  unqualified  en- 
joyment of  the  way  across  the  lands  of  another  is 
decisive  evidence  of  a  grant  of  the  right  of  way. 

Whether  the  theory  is  that  the  law  In  such  a  case, 
will  presume  a  grant ;  or  will  require  a  jury  to  find 
it  as  a  matter  of  fact,  qucere.  Per  Beardsley,  J. 

Citations  -1  Chit.  PL,  ed.  1837. jp.  162 ;  2  Chit.  PL, 
807-814  and  notes  ,'  599  a,  and  n. ;  Woolr.  Ways,  52-54 ; 
8  Cow.,  146 ;  10  Pick..  138 :  2  Met.,  464 : 1  Serg.  &  B., 
527:  9  Barn.  &  C.,  933;  1  Esp.,  148;  2  Bing.,  263;  2 
Bing.  (N.  CJ.  281 ;  7  Cow.,  609. 

CASE,  *tried  at  the  Albany  Circuit,  [*214 
in  October,  1844,  before  Parker,  C.  Judge. 
The  action  was  for  obstructing  a  way.  The 
first  two  counts  alleged  that  it  was  a  way  ap- 
purtenant to  the  plaintiff's  farm  in  Watervliet, 
by  means  of  which  he  was  accustomed,  and 
was  entitled,  to  pass  and  repass  to  and  from 
his  house  and  farm  to  and  from  the  common 
and  public  highway  leading  to  Hudson  River 
and  West  Troy.  The  other  two  counts  averred 
that  it  was  a  public  highway  of  the  Town  of 
Watervliet,  and  that  the  plaintiff  as  the  owner 
and  possessor  of  a  messuage,  etc. ,  adjoining 
said  highway  was  entitled  to  the  use  and  enjoy- 
ment of  such  highway.  The  obstruction 
complained  of  in  each  count  was  the  erecting 
of  fences  and  a  ditch  across  the  way.  Plea, 
not  guilty. 

From  the  evidence  it  appeared  that  the  plaint- 
iff owned  and  possessed  a  farm  in  West  Troy 
which  had  formerly  belonged  to  his  father, 
and  before  that  to  his  grandfather,  Abraham 
Vandenburgh.  Henry  A.  Lansing  owned  a 
farm  south  of  the  plaintiff's;  and  south  of  that 
was  the  Schuyler  farm,  a  part  of  which  was 
occupied  by  the  defendant,  and  upon  which 
the  obstruction  complained  of  was  made.  The 
road  in  question  came  from  the  north,  and  aft- 
er running  across  the  plaintiff's  farm,  contin- 
ued for  some  distance  along  his  south  line  near 
his  dwelling  house,  and  then  ran  across  H.  A. 
Lansing's  farm  on  to  the  Schuyler  farm,  and 
so  to  West  Troy.  This  road  had  been  used 
for  sixty  years  before  the  trial,  and  there  was 
formerly  a  gate  on  it  at  every  line  fence;  but 
there  had  been  no  gate  south  of  the  plaintiff's 
line  for  the  last  fifty  years,  though  there  had 
always  been  a  gate  at  that  line.  Vandenburgh's 
farm  included  both  the  plaintiff 's  farm  andH. 
A.  Lansing's.  At  his  death  the  plaintiff's  father 
succeeded  him  in  the  possession,  as  owner,  and 
on  the  death  of  the  latter,  in  1826,  he  devised 
to  the  plaintiff  and  to  H.  A.  Lansing,  who  was 
also  his  son,  the  several  farms  which  they  re- 
spectively occupy. 

A  new  road  was  laid  out  by  the  Commission- 
ers of  Highways  in  1803  It  ran  from  West 
Troy,  northerly  on  the  old  road,  to  a  point  on 
the  Schuyler  farm  south  of  H.  A.  Lansing's 
farm,  ana  then,  leaving  the  old  road,  turned 
westerly  and  northerly  *and  again  [*215 
united  with  the  old  road  at  a  point  on  the 
plaintiff's  farm,  west  of  his  dwelling-house, 
which  was  thus  cut  off  from  the  track  of  the 
road,  and  the  plaintiff  was  obliged,  if  he  used 
the  new  road,  to  travel  about  a  quarter  of  a 
mile  further  to  get  to  West  Troy.  Since  the 
laying  out  of  the  new  road  it  has  been  con- 
stantly used  as  a  public  highway;  and  that 
part  of  the  old  one,  west  of  the  plaintiff's 
house  and  between  that  and  the  place  where  it 
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joins  the  old  road,  has  been  closed  and  aban- 
doned; but  from  the  plaintiff's  house,  south, 
across  H.  A.  Lansing's  farm  and  until  it  again 
unites  with  the  new  road,  it  has  been  kept 
open ;  and  for  sixty  or  seventy  years,  the  road 
from  the  plaintiff's  house  to  West  Troy  has 
been  where  it  now  is,  though  since  1808,  the 
old  and  new  road  have  coincided  for  a  portion 
of  the  distance.  Before  the  new  road  was  laid 
out,  all  the  travel  was  along  the  road  passing 
near  the  plaintiff's  house;  since  then  the  pub- 
lic travel  has  gone  the  other  way;  but  that  part 
of  the  old  road  from  the  plaintiff's  house  to 
the  point  of  intersection  on  the  Schuyler  farm 
has  always  been  used  in  passing  to  and  from 
the  plaintiff's  house  and  farm.  In  1843  the 
defendant  erected  two  fences  across  the  old 
road  at  a  point  on  the  Schuyler  farm,  north  of 
the  point  where  they  came  together  and  south 
of  H.  A.  Lansing's  line.  They  were  taken 
down  by  the  plaintiff,  and  then  the  defendant 
dug  a  ditch  across  the  road,  which  the  plaint- 
iff filled  up.  It  was  for  these  acts  that  the 
action  was  brought.  The  plaintiff  had  been  at 
an  expense  of  about  $2  in  taking  down  the 
fences  and  filling  up  the  ditch. 

The  defendant's  counsel,  before  any  testimo- 
ny had  been  given,  and  also  after  the  plaintiff 
had  rested,  and  again  when  the  testimony  on 
both  sides  was  closed,  asked  the  circuit  judge 
to  require  the  plaintiff  to  elect  between  the 
counts  alleging  a  public  highway  and  those 
claiming  the  premises  to  be  a  private  way;  but 
the  judge  declined  to  do  so,  holding  that  the 
plaintiff  had  a  right  to  submit  the  case  to  the 
jury  without  any  election  between  these  two 
grounds  of  recovery,  and  that  he  might  recov- 
er either  for  a  public  or  private  road.  The  de- 
fendant's counsel  excepted.  The  defendant's 
216*J  counsel  also  insisted  that  *even  if  the 
plaintiff's  father  had  a  right  of  way,  such  right 
had  not  been  acquired  by  the  plaintiff  by  deed 
or  devise,  and  that  the  plaintiff  had  not  ac- 
quired the  right  by  user.  The  judge,  howev- 
er, charged  the  jury  that  on  the  proof  in  the 
case  the  plaintiff  was  entitled  to  recover  the 
actual  damages  he  had  sustained  by  the  ob- 
struction of  the  road.  The  defendant's  coun- 
sel again  excepted.  Verdict  for  the  plaintiff, 
$2  damages. 

Messrs.  C.  L.  Jenkins  and  D.  Buel,  for 
defendant.  1.  The  judge  erred  in  not  compel- 
ling the  plaintiff  to  elect  between  the  two  sets 
of  counts.  Winched  v.  Latham,  6  Cow.,  682; 
Graham,  N.  T.,  315.  2.  He  erred  in  deciding 
that  the  plaintiff  might  recover  either  for  a 
public  or  a  private  road.  It  enabled  the  jury 
to  find  against  the  defendant  without  deter- 
mining what  the  plaintiff's  right  was.  3.  He 
erred  in  holding  that  the  plaintiff  was  entitled 
to  recover  at  all.  There  was  clearly  no  public 
road  there  after  the  new  one  was  laid  out;  and 
if  there  was  ever  a  private  road,  it  was  extin- 
guished by  the  division  of  the  Vandenburgh 
farm  between  the  plaintiff  and  H.  A.  Lansing. 
If  it  were  a  public  highway,  an  action  by  an 
individual  for  obstructing  it  would  not  lie. 
Hubert  v.  Groves,  1  Esp.,  148.  The  remedy  is 
by  indictment.  Again;  a  prescription  for  a 
private  way  cannot  commence  or  be  established 
by  the  continued  use  of  a  road  which  had  been 
discontinued  by  the  public  authorities. 

Mr.  D.  Wright,  for  plaintiff. 
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By  the  Court,  Beardsley,  Ch.  J.  Case  is. 
the  proper  form  of  remedy  where  any  action 
is  maintainable  for  obstructing  a  public  or  pri- 
vate way.  This  difference,  however,  should 
be  observed,  that  while  the  law  gives  redress 
for  every  such  injury  to  a  private  way,  an  ac- 
tion for  obstructing  one  which  is  public  will 
only  lie  where  special  damage  has  been  sus- 
tained. 1  Ch.  PI.,  ed.  1837,  p.  162;  2  Id.,  pp. 
807-814  and  notes;  p.  599  a,  and  n.;  Woolr., 
Ways,  52-54;  Lansing  v.  Smith,  8  Cow.,  146, 
There  is  no  incongruity  in  a  joinder  of  sepa- 
rate *counts  in  the  same  declaration  for  [*2 1 7 
both  descriptions  of  injury;  and  in  such  a  case, 
all  the  counts  being  proved,  the  plaintiff  will 
be  entitled  to  recover  on  each  and  all  of  them. 
But  if  a  single  cause  of  action  is  alone  in  que 
tion  on  the  trial,  the  plaintiff  should  not  be  n 
quired  to  elect  which  count  in  particular  he 
will  proceed  upon,  so  as  thereby  to  make  the 
designation  of  the  way  referred  to  in  the  se- 
lected count,  as  public  or  private,  an  indis- 
pensable ingredient  in  the  cause  of  action  to  be 
proved  on  the  trial.  The  plaintiff  may  claim 
that  the  evidence  is  such  as  to  maintain  one  of 
the  counts  in  particular,  and  if  not,  that  it 
does  another,  leaving  the  jury  to  decide  upon 
which,  if  either,  they  will  render  a  verdict  in 
his  favor.  This  gives  no  undue  advantage  to- 
the  plaintiff,  for  it  simply  allows  him  to  insert 
a  variety  of  counts  so  as  to  avoid  a  variance  in 
the  statement  of  his  cause  of  action.  Nor  can 
the  defendant  be  thereby  misled  or  in  any 
manner  prejudiced.  He  may  require  the  judge 
to  instruct  the  jury  as  to  the  nature  and  quali- 
ties of  each  description  of  injury,  with  the 
usual  right  to  except  if  the  charge  is  supposed 
to  be  erroneous;  as  he  also  may  require  the 
jury,  if  they  find  for  the  plaintiff,  to  assess  his 
damages  on  some  one  count  in  particular,  and 
on  the  others  render  their  verdict  for  the  de- 
fendant. But  there  is  no  ground,  as  it  seems 
to  me,  for  requiring  the  plaintiff,  in  such  a 
case,  to  select  a  particular  count  on  which 
alone  he  must  recover  if  at  all.  It  is  enough 
for  him  if  he  proves  a  right  of  action  which 
falls  within  any  one  of  his  counts,  leaving  the 
jury  to  determine  by  their  verdict  which  one 
in  particular  has  been  established  by  the  evi- 
dence. The  judge,  therefore,  decided  correct- 
ly in  refusing  to  compel  the  plaintiff  to  select 
a  particular  count,  and  the  exception  on  this 
point  must  be  overruled. 

I  do  not  see  that  anything  which  deserves  to 
be  called  an  exceptio'n,  was  taken  by  the  de- 
fendant to  the  charge  or  to  any  ruling  of  the 
judge.  The  defendant  insisted  that  if  the 
plantiff's  father  bad  such  a  right  of  way  as  was 
now  claimed  by  the  plaintiff  for  himself,  it  had 
not  been  shown  that  it  was  ever  conveyed  to 
the  plaintiff  by  deed  or  devise.  This  was  a 
question  of  fact,  not  of  law;  and  upon  which 
no  exception  would  *lie  whatever  the  [*2  1  & 
opinion  of  the  judge  might  be.  But  it  does 
not  appear  that  the  judge  expressed  any  opin- 
ion on  the  point,  or  gave  any  advice  to  the 
jury  in  relation  to  it.  Besides,  the  fact  was 
not  as  the  defendant  assumed  it  to  be,  for  he 
had  himself  proved  that  the  plaintiff  acquired 
title  to  his  share  of  the  Vandenburgh  farm  by 
devise  from  his  father.  If  this  right  of  way 
was  appurtenant  to  the  farm,  a  devise  of  the 
latter  would  carry  with  it  the  right  of  way 
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although  not  particularly  specified  in  the  will. 
Kent  v.  Watte,  10  Pick.,  188;  Atkins  v.  Board- 
man,  2  Mete.,  464.  And  although  the  farm 
was  devised  in  separate  parcels  to  the  plaintiff 
and  his  brother  Henry  A.  Lansing,  each  there- 
by acquired  a  right  of  way  as  appurtenant  to 
his  particular  part  of  the  land.  Watson  v.  Bi- 
oren,  1  Serg.  &  R.,  527;  Codling  v.  Johnson,  9 
Barn.  &  C.,  983. 

The  judge  charged  in  general  terms  "that 
on  the  proof  in  the  case  the  plaintiff  was  enti- 
tled to  recover  the  actual  damage  he  had  sus- 
tained by  the  obstruction  of  the  road,  to  which 
charge  the  counsel  for  the  defendant  then  ex- 
cepted."  Now  to  what  point  or  principle  in 
volved  in  this  charge  did  the  defendant  intend 
to  except?  Was  it  that  there  was  a  question 
of  fact  for  the  jury,  and  which  should  be  sub- 
mitted to  them  for  decision;  or  was  it  that  the 
defendant  objected  to  the  rule  of  damages  laid 
down  by  the  judge?  Or  did  the  defendant  in- 
tend to  make  a  question  which  was  broached 
on  the  argument,  and  insist  that  no  such  spe- 
cial injury  had  been  shown  as  would  authorize 
a  recovery  for  obstructing  a  public  way?  On 
this  point  the  case  of  Hubert  v.  Groves,  1  Esp., 
148,  was  referred  to  on  the  argument.  But 
aside  from  the  difficulty  that  no  such  point 
was  made  on  the  trial,  the  case  referred  to  is 
not  regarded  as  authority  in  England  or  in 
this  State.  Greatly  v.  Codling,  2  Bing.,  263; 
Wilkes  v.  Hungerford  Market  Co.,  2  Bing.  (N. 
C.),  281;  Pierce  v.  Dart,  7  Cow.,  609. 

An  exception  can  only  be  taken  on  some 
particular  point  of  law,  for  a  mere  general  ex- 
ception to  a  general  charge  amounts  to  noth- 
ing. If  such  an  exception  could  be  held  good 
for  any  purpose,  I  do  not  see  but  that  the  whole 
body  of  the  law  of  ways,  public  and  private, 
219*]  might  here  be  drawn  in  question.  *But 
this  could  not  be  allowed.  The  defendant 
should  have  put  his  finger  on  the  particular 
point  of  law  which  he  wished  to  raise,  and  by 
requesting  the  judge  to  charge  upon  it  the 
question  might  have  been  made  in  an  intelli- 
gible form.  But  upon  this  general  exception  it 
is  impossible  to  ascertain  what  point  was  in- 
tended to  be  made,  or  the  particular  ground 
on  which  the  opinion  of  the  judge  was  found- 
ed. Nothing  appears  beyond  the  general  con- 
clusion that  the  plaintiff  was  entitled  to  recov- 
er, to  indicate  the  view  taken  by  the  judge  of 
the  cause.  It  cannot  even  be  collected  from 
the  bill  of  exceptions  whether  the  way  was  re- 
garded by  him  as  public  or  private."  But  al- 
though we  are  thus  left  in  the  dark  as  to  the 
particular  ground  on  which  the  judge  placed 
his  opinion,  we  can  very  readily  see  that  the 
evidence  was  such  as  to  authorize  and,  indeed, 
require  the  jury  to  find  for  the  plaintiff.  This 
way  had  been  used  by  the  plaintiff  and  those 
whose  rights  he  had,  for  some  forty  years,  and 
there  was  nothing  to  repel  the  presumption 
that  the  right  thus  enjoyed  had  been  originally 
granted  by  the  owner  of  the  land  over  which 
the  way  passed.  Twenty  years  uninterrupted 
and  unqualified  enjoyment  of  such  a  right  is 
decisive  evidence  of  a  grant.  I  shall  not  say 
that  the  law  on  such  evidence,  will  conclusive- 
ly presume  a  grant;  but.  whatever  the  distinc- 
tion may  be  worth,  the  law  does  icquire  the 
jury  to  presume  and  find  it.  It  would  here, 
however,  be  out  of  place  to  enter  upon  a  dis- 
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(Mission  of  this  or  any  other  particular  propo- 
sition involved  in  the  general  conclusion  stated 
by  the  judge.  He  may  have  acted  upon  this 
or  some  other  view  of  the  case,  and  the  excep- 
tion- was  not  so  taken  as  to  raise  any  question 
whatever.  The  party  who  objects  to  a  verdict 
must  show  that  it  was  founded  on  error  in  law 
or  in  fact.  We  do  not  see  that  there  was  error 
in  any  point  ruled  by  the  judge,  and  no  ques- 
tion of  fact  can  arise  on  a  bill  of  exceptions. 
A  new  trial  must  be  denied. 
New  trial  denied. 

Affirmed— 5  How.  Pr.,  77. 

Cited  in-6  N.  Y.,  236 :  33  N.  Y..  93  :  28  Barb.,  181 ; 
35  How.  Pr.,  294 ;  59  How.  Pr..  7 :  6  Duer,  257 ;  5- 
Rob.,  512 ;  3  E.  D.  S.,  625 :  9  Kan.,  531 ;  14  Minn.. 
118 ;  15  Minn..  499. 


*LEONARD  t>.  BARKER.     [*22O 

Motion  to  Set  Aside  Report  of  Referee — Negotia- 
ble Paper — Notice — Evidence — Former  Adju- 
dication— Estoppel. 

"Where  an  indorsee  of  a  note  negotiates  it  to  an- 
other, and  after  a  protest  for  non-payment,  has 
judgment  given  against  him  as  indorser  in  favor  of 
the  nolder,  and  then  takes  up  the  note  and  sues  a 
prior  indorser  relying  on  the  notice  of  non-payment 
which  the  holder  had  given,  on  its  becoming  paya- 
ble ;  a  judgment  in  favor  of  such  prior  indorser  in 
a  suit  by  the  former  holder,  in  which  the  question 
of  notice  was  the  point  litigated,  is  evidence  against 
the  plaintiff  in  the  action  against  such  prior  indors- 
er, and  if  properly  pleaded  is  a  conclusive  bar  to  a 
recovery.  Per  McKissock,  J". 

If  the  former  judgment  be  proved  without  being- 
pleaded  as  an  estoppel,  it  seems  that  it  is  but  evi- 
dence, to  be  considered  with  the  other  testimony  in 
the  cause.  Per  McKissock,  J". 

But  a  report  of  a  referee  upon  which  no  judgment 
has  been  entered  cannot  be  received  as  an  estoppel 
or  as  evidence. 

Citations— Chit.  Bills,  241, 568,  569,  8th  Am.  ed.:  Sto- 
ry. Bills,  sees.  422,  423 : 1  Story,  333 ;  3  Maule  &  S.,  91 : 
4  T.  R.,  825 :  4  Wend.,  360, 367  ;  1  Phil.  Ev.,  389 :  Cow. 
&  H.  Notes,  p.  1070 ;  1  CoW.  Tr.,  240,  3d  ed. 

MOTION  to  set  aside  the  report  of  a  sole  ref- 
eree. The  action  was  by  the  holder  against 
the  fourth  indorser  of  a  promissory  note.  It 
was  made  by  A.  Hackley,  payable  to  the  or- 
der of  P.  Cassety  nine  months  after  date,  at 
the  Onondaga  County  Bank  for  $460;  and  was 
indorsed  by  the  payee  and  by  two  other  per- 
sons and  then  by  the  defendant.  The  plaintiffs 
name  had  been  indorsed  on  the  note,  but  when 
produced  at  the  trial,  that  indorsement  was 
erased.  After  proving  the  genuineness  of  the 
indorsement,  and  giving  evidence  touching  the 
presentment  for  payment  and  notice  of  non- 
payment, the  plaintiff  rested. 

The  defendant  proved  that  one  Oliver  Olcott 
was  the  holder  of  the  note  when  it  fell  due,  it 
having  been  indorsed  to  him  by  the  plaintiff; 
that  after  it  fell  due  he  commenced  a  suit  upon 
it  against  the  present  plaintiff  and  all  the  oth- 
er parties,  maker  and  indorsers;  that  the  de- 
fendant in  this  suit  appeared  and  interposed  a 
defense,  whereupon  the  plaintiff  in  that  suit 
severed  and  took  judgment  against  all  the  oth- 
er parties  except  the  present  defendant;  and 
the  issue  as  between  these  parties  was  referred 
to  a  sole  referee,  before  whom  it  was  tried,  and 
the  referee  reported  against  Olcott  the  then 
plaintiff  after  hearing  evidence  touching  a  pre- 
sentment and  notice  of  non-payment,  on  the 
ground  that  the  defendant  had  not  been  legally 
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221*]  charged  as  indorser.  *No  judgment 
had  been  entered  on  this  report.  After  the  re- 
port of  the  referee,  Olcott  compelled  the  plaint- 
iff to  take  up  the  note.  He  paid  the  judgment 
and  took  up  the  note  and  was  the  holder  of  it 
when  the  present  suit  was  commenced. 

Besides  the  evidence  respecting  the  former 
suit,  the  defendant  on  the  trial  of  the  present 
action  gave  evidence  touching  the  question  of 
presentment  and  notice,  tending  to  show  that  he 
had  not  been  legally  charged.  "The  referee  de- 
cided that  the  proceedings  and  report  in  the 
former  suit  were  not  a  bar  to  the  present  action 
and  made  his  report  in  favor  of  the  plaintiff 
for  the  amount  due  on  the  note  with  interest. 

Mr.  G.  F.  Comstock,  for  defendant.  The 
plaintiff  must  recover,  if  at  all,  for  money  paid 
to  the  defendant's  use  or  directly  on  the  contract 
•of  indorsement.  1.  If  he  seeks  a  recovery  for 
money  paid,  inasmuch  as  there  was  no  ex- 
press request  proved,  he  must  show  that  he 
lias  paid  money  which  the  defendant  was  le 
gaily  liable  to  pay.  Com.  Cont.,  452,  458; 
Munroe  v.  Boston,  2  Johns.  Cas.,  75.  But  the 
decision  of  the  case  of  Olcott  against  the  de 
fendant  was  competent  and  conclusive  evi- 
dence that  the  defendant  was  not  liable  to  pay 
the  note.  Wright  v.  Butler,  6  Wend.,  284.  2. 
The  plaintiff  cannot  recover  on  the  note  as  in- 
dorsee. By  paying  it  to  Olcott  he  succeeded 
to  the  rights  which  Olcott  had, and  is,  therefore, 
barred  by  the  decision  in  that  case.  Story, 
Bills,  497.  By  paying  it  he  became  possessed 
of  the  note  as  a  purchaser.  Havens  v.  Hun- 
tington,  1  Cow.,  387,  894.  He  succeeded  to  the 
rights  of  Olcott  by  substitution.  Wood  v.  Jef- 
Jerson  Co.  Bank,  9  Cow.,  194,  206;  Brown  v. 
Williams,  4  Wend.,  360,  367;  Galin  v.  Niem- 
cewicz,  11  Id.,  312,  316;  King  v.  Baldwin,  2 
Johns.  Ch.,  554,  560.  Again;  the  plaintiff  is 
in  legal  privity  with  Olcott.  Collins  v.  Ellis, 
21  Wend.,  397,  405;  Hutchins  v.  Fitch,  4  Johns., 
222;  McDonald  v.  Rainor,  8  Id.,  442;  Rogers 
v.  Haines,  3  Greenl.,  362,  366;  Calhoun's  Les- 
see v.  Dunning,  4  Dall.,  120.  The  plaintiff  did 
not  prove  that  he  had  been  charged  as  indorser. 
His  payment  to  Olcott  was,  therefore,  volun- 
tary, and  he  is  in  no  better  condition  to  bring 
222*]  *this  action  than  any  stranger  to  the 
note  who  might  have  purchased  it  of  Olcott. 
The  plaintiff  is  barred  because  he  was  a  party 
to  the  former  suit  and,  therefore,  affected  with 
notice. 

The  report  of  the  referee  was  sufficient  with- 
out showing  that  a  judgment  had  been  en- 
tered. The  rule  for  judgment,  after  four  days 
elapsed  without  a  motion,  is  a  perfect  judg- 
ment. 

Mr.  M.  T.  Reynolds,  for  plaintiff.  1.  The 
former  trial  and  report  amounted  to  a  Us  pen- 
dens  merely,  and  to  be  available  for  any  pur- 
pose should  have  been  pleaded  in  abatement. 
2.  Upon  general  principles  a  judgment  upon 
the  report  would  not  conclude  the  plaintiff  in 
this  suit.  It  was  between  other  parties,  and 
the  present  plaintiff  had  no  right  to  produce  or 
examine  witnesses,  or  to  appeal .  3.  Not  hav- 
ing been  pleaded  as  an  estoppel,  it  was  evi- 
dence merely  and  not  conclusive,  and  the  re- 
feree might  rightfully  find,  as  he  did,  the  facts 
to  be  different  from  those  found  on  the  former 
trial.  4.  The  plaintiff  was  not  a  purchaser  of 
the  note  from  Olcott  and,  therefore,  is  not  with- 
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in  the  principle  by  which  one  taking  a  deriva- 
tive title  is  affected  by  a  res  judicata  against 
his  predecessor  in  the  title.  This  suit  is  upon 
an  independent  contract  between  the  defend- 
ant as  fourth  indorser  and  the  plaintiff  as  his 
indorsee.  By  that  contract  the  defendant  un- 
dertook to  pay  the  note  at  maturity  if  the 
maker  did  not,  provided  he  was  duly  charged 
as  indorser.  The  referee  has  found  that  the 
condition  was  performed,  and  though  in  the 
former  suit  with  Olcott,  the  latter  was  unable 
for  some  cause  to  prove  the  condition,  that 
does  not  conclude  the  plaintiff  from  doing  it, 
in  a  suit  instituted  by  himself. 

By  the  Court,  McKissock,  J.  When  the 
note  in  question  fell  due  in  the  hands  of  Olcott, 
it  was  his  business  to  see  that  all  the  indorsers 
whom  he  desired  to  charge  should  have  regu- 
lar notice  of  non-payment.  If  he  had  chosen 
to  rely  on  his  immediate  indorser,  the  present 
plaintiff,  alone,  he  might  have  contented  him- 
self with  notifying  him.  And  in  the  latter  case 
*it  would  have  been  for  Leonard  to  [*223 

five  notice  to  charge  Barker  and  any  others  he 
esired  to  fix.  Olcott  undertook,  however,  to 
charge  the  indorsers  for  himself,  and  if  he  did 
it  effectually,  it  inured  to  the  benefit  of  Leon- 
ard, and  he  can  maintain  this  action  against 
Barker  by  proof  of  the  notice  given  by  Olcott. 

As  general  propositions,  the  truth  of  the  for 
going  will  not  be  denied.  But  it  is  said  that  the 
judgment  against  the  plaintiff  and  all  the  other 
parties,  except  the  defendant,  destroyed  the 
negotiability  of  the  note,  so  that  the  plaintiff 
cannot  recover  on  it;  and  that  the  judgment 
against  th'e  plaintiff,  being  by  default,  did  not 
show  that  the  latter  had  been  charged,  or 
was  legally  bound  to  pay;  and  hence,  it  is  said, 
he  cannot  recover  on  the  money  counts,  as  for 
money  paid  to  the  defendant's  use.  The  last 
objection  is  involved  in  the  first,  so  it  falls  if  the 
first  is  removed.  In  answer  to  the  first  objec- 
tion: the  plaintiff  having  paid  the  note  to  Ol- 
cott, and  having  repossessed  himself  of  it, 
whether  voluntarily  or  in  consequence  of  the 
judgment,  he  undoubtedly  holds  it  by  his  orig- 
inal title.  That  is,  he  may  bring  his  action  or 
the  note  against  all  previous  parties.  Chit.  Bills, 
568,  569,  8th  Am.  ed.;  1  Cow.  Tr..  240,  3ded.; 
Story,  Bills,  sees.  422,  423;  Buzzard  v.  Fleenoe, 
1  Story,  333.  Even  where  the  holder  of  a  bill 
sued  the  acceptor  and  charged  him  in  execu- 
tion, and  the  latter  having  obtained  his  dis- 
charge under  the  lord's  act,  the  holder  then 
sued  the  drawer,  who  paid  the  bill;  he  was  ad- 
judged to  be  entitled  to  recover  against  the  ac- 
ceptor. Chit.,  Bills,  568;  Meadv.  Braham,  3 
Maule  &  S.,  91;  Macdonald  v.  Bovington,  4  T. 
R..  825. 

The  general  right  to  prosecute  on  the  note 
after  taking  it  up  from  the  hands  of  a  party  to 
whom  it  had  been  negotiated  being  established; 
we  are  to  inquire  what  the  effect  is  of  the  re- 
port of  the  referee  in  the  former  suit  by  Olcott 
against  the  defendant?  If  the  plaintiff  really 
holds  as  purchaser  or  indorsee  from  Olcott,  a 
verdict  and  judgment  against  him  on  the  same 
matter  now  in  issue,  would  be  evidence  against 
the  plaintiff  and  in  favor  of  the  defendant  in  this 
cause, and  if  properly  pleaded  would  be  a  bar 
to  the  action.  Although  he  does  not  hold  thus, 
*as  purchaser  from  Olcott,  as  has  been  [*224 
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shown,  but  by  a  restoration  to  his  original  prop- 
erty, and  though  he  does  not  in  all  respects, 
stand  in  the  condition  of  a  privy  in  estate  with 
Olcott.  according  to  the  usual  examples  of  that 
species  of  relation,  still  he  is  not  entirely  a 
stranger  to  him.  In  some  respects  he  is  inde- 
pendent of  and  unconnected  with  him,  and  in 
others  he  holds  subject  to  all  his  acts  and  omis- 
sions while  he  was  the  holder  of  the  note. 
Thus,  if  Olcott  had  given  notice  of  non- 
payment to  no  one  but  the  plaintiff,  the  latter 
might  have  given  notice  to  his  immediate  in- 
dorser and  have  recovered  on  that  act  of  his 
own.  So.  too,  the  plaintiff,  on  having  repos- 
al himself  of  the  note,  might  have  recov- 
ered against  the  defendant,  without  regard  to 
any  set  off  which  the  defendant  might  have 
had  against  Olcott.  On  the  other  band,  if  Ol- 
cott, while  the  holder,  had  received  the  money 
on  the  note  of  the  maker,  or  had  released  him 
•or  had  given  him  time,  the  remedy  of  the 
plaintiff  against  the  prior  indorsers  would  have 
been  thereby  utterly  destroyed.  So  if  Olcott 
had  failed  to  give  notice  to  either  the  plaintiff 
or  defendant,  and  the  plaintiff,  when  too  late  to 
give  notice,  had  taken  up  the  note  and  imme- 
diately thereafter  given  the  notice  of  present- 
ment and  non-payment  to  the  defendant,  the 
laches  of  Olcott  would  have  barred  his  recov- 
ery. Story,  Bills,  sees.  422,  423;  Chit.  Bills, 
241,  8th  Am.  ed.  The  indorser  of  a  note,  there- 
fore, who  takes  it  up  after  maturity,  is  bound 
to  see  to  the  acts  of  his  indorsee,  and  for  the 
plain  reason  that  he  is  to  run  the  risk  of  those 
acts,  as  the  assignee  of  a  chose  in  action, or  the 
purchaser  of  a  personal  chattel,  look  into  the 
title  and  inquire  as  to  the  interest  of  the  as- 
signor or  grantor.  In  either  of  the  cases  above 
supposed  of  the  receipt  of  the  money  of  the 
drawee,  or  a  release,  or  giving  him  time,  the 
plaintiff  could  recover  of  Olcott  the  money  he 
paid  him  for  the  note.  Brown  v.  Williams,  4 
Wend.,  360,  367. 

It  is  not  correct,  therefore,  to  say,  as  is  some- 
times done,  that  the  indorser  of  a  promissory 
note  who  has  taken  it  up,  "holds  it  as  if  he 
had  never  parted  with  it,"  though  he  does  so 
bold  for  all  the  purposes  of  bringing  a  suit 
2 125*]  upon  it.  And  there  seems  *to  be  a  priv- 
ity of  estate  in  this  case,  between  the  plaintiff 
and  Olcott,  which  if  it  were  necessary  to  the 
decision  of  the  cause,  would  constrain  me, 
against  the  opinion  of  the  referee  who  heard 
this  cause,  to  say  that  the  report  of  the  referee 
in  I  he  former  suit  and  judgment  in  favor  of 
the  defendant  on  the  note  would  be  evidence 
against  and,  if  properly  pleaded, would  bar  the 
plaintiff  in  any  action  on  the  same  note;  or  in 
other  words,  would  be  conclusive  against  the 
plaintiff  when  he  seeks  to  recover  on  the  notice 
of  non  payment  given  by  Olcott. 

But  there  is  in  the  present  case  an  insepara- 
ble difficulty  in  the  way  of  this  branch  of  the 
defendant's  evidence.  No  judgment  was  ever 
entered  on  the  report,  and  being  a  proceeding  in 
a  court  having  the  power  to  arrest  judgment 
and  grant  new  trials,  the  report  was  not  evi- 
dence without  a  copy  of  the  judgment.  1  Phil. 
Ev.,  389;  Cow.  &  H.  Notes,  p.  1070.  If  we  con- 
sider, which  I  do  not,  that  objection  waived 
and  the  report  actually  in  proof  before  the  re- 
feree, still,  not  being  pleaded  it  is  not  a  bar, 
but  only  a  medium  of  evidence;  and  taking 
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that  view  of  the  case  we  cannot  say  that  on  the 
whole  proof,   the  report  is  contrary  to  evi- 
dence. 
Motion  to  set  aside  report  of  referee  denied. 

Overruled— 16  Barb.,  181, 182. 
Cited  ln-82  N.  Y.,  560 ;  62  Barb.,  215. 
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Ejectment  cannot  be  maintained  by  the  benefi- 
ciary of  a  resulting:  trust. 

Nor  can  the  cestui  que  trust  defend  himself  in  an 
ejectment  brought  by  the  trustee :  the  several  dicta 
to  the  contrary  are  not  law. 

Citations-1  R.  S.,  627,  sees.  45,  47,  50;  753.  sec.  14 ; 

1  Crui.  Dig.,  452,  453,  sec.  4 :  464.  sees.  2,  3 ;  Doug., 
710 :  3  Burr.,  1901 ; Cowp.,  46 ;  1  T.  R.,  600, 758.  n. ; 2T. 
R.,  684 ;  5  East,  132, 138,  n. ;  2  Johns.,  84,  221 ;  7  T.  R., 
49 ;  8  T.  R.,  123 ;  Bull.  2V.  P.,  110 ;  6  Ves.,  39 ;  2  Evans, 
Poth.,    195 ;  3   Johns.,  216,  388,  422 ;  8   Cow.,  543 :  8 
Johns.,  487 ;  16  Pet.,  25  ;  7  Wend..  377,  379 ;  4  Kent, 
5th  ed.,  305 :  2  Story,  Eq.  Jur.,  3d  ed..  ch.  33 :  2  Shep. 
Touch.,  by  Prest..  p.  507,  and  n.;  2   Paige,  238 ;  2 
Wend.,  134;  2  Bl.  Com.,  335.  336,  338;  18  Johns.,  199, 
302 ;  6  Barn.  &  C.,  305 ;  11  Johns.,  97 ;  1  Johns.  Ch., 
52 ;  17  Johns.,  351 ;  19  Wend.,  414. 

EJECTMENT  for  an  undivided  half  of  cer- 
J-J  tain  lands  in  the  County  of  Monroe,  tried 
at  the  Circuit  Court  for  that  County  in  Sep- 
tember, 1846,  before  Dayton,  C.  Judge.  The 
facts  necessary  to  be  stated  to  present  the  ques- 
tion of  law  appear  from  the  opinion  of  the 
court.  After  the  testimony  had  been  given,  the 
judge  charged  the  jury  that  the  plaintiff  was  en- 
titled to  recover  *an  undivided  half  of  [*226 
the  premises  mentioned  in  the  declaration.  The 
defendant  excepted,  and  the  jury  gave  their 
verdict  according  to  the  charge.  The  defend- 
ant moves  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  George  E.  King,  for  defendant.  The 
plaintiff  failed  to  establish  a  title  in  himself. 
Sophia  Spellman,  being  illegitimate,  could  not 
inherit,  and  the  property  which  her  father  left 
in  her  hands  did  not  become  hers  at  his  death, 
but  it  belonged  to  the  brothers  and  sisters  of 
her  father.  As  she  purchased  the  farm  in 
question,  and  paid  for  it  from  the  proceeds  of 
the  property  aforesaid,  a  trust  resulted  in  favor 
of  those  to  whom  the  property  belonged.  The 
statute  then  in  force  invested  them  with  the 
legal  title,  so  far  as  to  enable  them  to  maintain 
this  action.  1  Web.  Laws,  1802,  pp.  66,  67, 
79;  Revised  Laws,  1813,  pp.  72,  73,  79;  Boyd 
v.  McLean,  1  Johns.  Ch.,  582;  Botsford  v.  Burr, 

2  Id.,  405,  408;  Foote  v.  Colvin,  3  Johns.,  216; 
Jackson  v.  Matsdorf,  11  Id.,  91;  North  Hemp- 
stead  v.  Hempstead,  2  Wend.,   109,   134;  Jack- 
son v.  Feller,  Id. ,  465 ;  Jackson  v.  Bateman,  Id. , 
570;  Jackson  v.  Leggett,  7  Id.,  377;  Reeve,  Dom. 
Rel.,  308;  2  Bl.  Com.,  333;  4  Kent,  Com.,  305- 
309,  438,  and  cases  in  notes;  Reeve,  Descents,  31. 

Mr.  C.  Nash,  for  the  plaintiff.  The  plaint- 
iff was  entitled  to  recover  on  the  possession  of 
Sophia  Spellman,  from. whom  he  inherited  the 
premises,  against  the  defendant  who  is  a  naked 
possessor  without  color  of  right,  whatever 
view  may  be  taken  of  the  title  of  Sophia.  But 
if  there  were  a  resulting  trust  in  favor  of  the 
heirs  of  John  Spellman,  Sr..  which  is  not  ad- 
mitted, and  if  the  beneficiaries  of  that  trust 
were  in  possession,  the  plaintiff  having  the 
legal  title  could  recover.  7  Bac.  Abr.,  69;  4 
Kent,  Com.,  303;  2  Atk..  612;  3  Tomlin,  Law 
Die.,  688;  2  Bulst.,  837;  Jackson  v.  Pierce,  2 
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Johns.,  221,  and  cases  cited;  Fisher  v.  Fields, 
10  Id.,  495;  Jackson  v.  Morse,  16  Id.,  197;  Wil- 
son v.  Troup,  2  Cow.,  195;  Steere  v.  Steere,  5 
Johns.  Ch.,  1;  Rogers  v.  Murray,  3  Paige, 
390;  Jackson  v.  Deyo,  3  Johns.,  422;  Jackson  v. 
Fan  /Sfyc/fc,  8  Id.,  487;  Jackson  v.  5ws<w,  2 
227*1  *Johns.  Cas.,  321;  Robinson  v.  G'amp- 
teK  3  Wh.,  212;  Lessee  0/  Spencer  v.  Marckle, 
Ohio  (Cond.),  356;  2  Bl.  Com.,  336;  1  Eq.  Cas. 
Abr..  383,  384;  2  Chit.  PL,  p.  246.  n.  60;  Cas. 
<  Talb.,  164;  Id.,  138,  139;  2P.  Wms.,146; 
Adams,  Eject.,  32;  i&e  v.  Reade,  8  T.  R.,  118, 
122,  123;  Sinclair  v.  Jackson,  8  Cow.,  543,  571. 

By  the  Court,  Beardsley,  Ch.  J.  Sophia 
Spellman,  whose  reputed  father  was  John 
Spellman,  Sr.,  was  an  illegitimate  child  of 
Lucy  Moore,  otherwise  called  Lucy  Spellman. 
The  said  John  Spellman,  Sr.,  died  intestate  in 
1820,  leaving,  as  the  bill  of  exceptions  states, 
"property  of  the  value  of  four  thousand  dol- 
lars in  the  hands  of  the  said  Sophia  and  the 
said  defendant,  over  and  above  all  his  debts 
and  liabilities."  In  1826,  Sophia  made  a  pur- 
chase of  the  land  now  in  question,  and  re- 
ceived therefor  from  the  then  owner,  a  con- 
veyance by  way  of  bargain  and  sale,  the  con- 
sideration money  expressed  therein  being  paid 
by  Sophia  "out  of  the  proceeds  of  that  por- 
tion of  the  said  estate  of  John  Spellman,  Sr., 
deceased,  which  came  into  her  hands  in  man- 
ner aforesaid."  She  immediately  went  into 
possession  of  the  land  thus  purchased,  and  re- 
mained in  possession  until  1844,  when  she  died 
intestate  and  without  issue. 

The  Revised  Statutes,  Vol.  1,  p.  753,  sec. 
14,  provide,  that  "In  case  of  the  death  with- 
out descendants,  of  an  intestate  who  shall  have 
been  illegitimate,  the  inheritance  shall  descend 
to  his  mother;  if  she  be  dead,  it  shall  descend 
to  the  relatives  of  the  intestate  on  the  part  of 
the  mother,  as  if  the  intestate  had  been  legiti- 
mate." 

If  Sophia,  at  her  decease,  was  seised  of  this 
land,  it  would  have  descended  to  her  mother, 
had  she  been  living  at  that  time;  but  she  was 
not  then  in  life,  having  died  in  1815.  The 
plaintiff  is  a  grandchild  of  Lucy  Moore,  other- 
wise called  Lucy  Spellman,  and  the  mother 
of  said  Sophia,  he  and  his  sister,  Lucy  Ann 
S.  Moore,  being  the  only  children  of  Harry 
Moore,  who  was  the  son  of  said  Lucy  Moore. 
Harry  Moore  died  before  Sophia  Spellman, 
and  at  her  decease  these  children  of  Harry 
228*]  *Moore  were  the  legal  heirs  of  their 
grandmother,  the  said  Lucy  Moore.  Assum- 
ing, therefore,  as  has  been  suggested,  that  So- 
phia Spellman  died  seised  of  the  premises  in 
question,  an  undivided  moiety  thereof  de- 
scended from  her  to  the  plaintiff  as  tenant  in 
common  with  his  sister.  Upon  the  terms  of 
the  statute,  this  is  too  plain  to  admit  of  any 
controversy,  whatever  may  be  thought  of  the 
justice  or  policy  of  the  provision.  The  only 
possible  question,  therefore,  is  as  to  the  seisin 
of  Sophia  Spellman,  and  I  must  say  that  I  am 
wholly  unable  to  discover  any  ground  for 
doubt  or  hesitation  on  that  point.  She  pur- 
chased the  land  in  1826  of  one  who  is  conceded 
to  have  been  the  owner,  taking  a  conveyance 
in  fee  to  herself,  and  thereupon  immediately 
entered  and  remained  in  possession  until  her 
decease  in  1844.  This  must  be  held  to  be  con- 
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elusive  evidence  that  she  died  actually  seised, 
and  the  plaintiff  is,  consequently,  entitled  to* 
recover,  unless  the  fact  that  the  land  was  paid 
for  out  of  the  proceeds  of  that  part  of  the  es- 
tate of  John  Spellman,  Sr.,  left  in  the  hands 
of  Sophia,  prevented  her  becoming  seised,  as 
she  otherwise  would  have  been?  or  in  some 
other  way  constitutes  a  legal  bar  to  this  ac- 
tion. And  the  counsel  for  the  defendant,  as  I 
understand  his  positions,  insists, 

1.  That  here  was  a  resulting  trust  in  favor 
of  the  heirs  at  law  of  John  Spellman,  Sr. 

2.  That  a  resulting  trust  is  a  legal  estate,  so 
that,  in  this  case,  the  entire  interest  at  law  and 
in  equity  was  vested  in  such  heirs,  no  right 
whatever  remaining  in  Sophia.     This  is  urged 
on  two  grounds :  first,  that  such  is  the  nature 
of  a  resulting  trust;  and  second,  that  trusts  of 
that  description  are  executed  by  the  Statute  of 
Uses.     In  one  way  or  the  other  it  is  insisted 
the  cestui  que  trust  has  the  legal  as  well  as  the 
equitable  interest. 

3.  It  is  also  urged  that,  at  all  events,  where 
a  resulting  trust  exists,  the  trustee  cannot  re- 
cover in  ejectment  against  the  cestui  que  trust, 
or  anyone  holding  under  him. 

In  my  view  of  this  case  nothing  like  a  re- 
sulting trust  was  established.  But  let  that 
point  be  waived;  let  the  existence  of  such  a 
trust  be  assumed,  and  also  that  the  defendant 
held  *under  the  cestui  que  trust.  This  [*229- 
as  to  matter  of  fact.is  granting  all  that  is  asked 
but  still  nothing  has  been  gained  which  can 
have  any  effect,  at  law,  in  an  action  of  eject- 
ment. In  this  respect  there  is  no  difference 
between  resulting  and  other  trusts;  they  are 
all  but  trusts;  mere  equitable  interests,  or  as 
defined  by  Cruise,  Vol.  1,  Dig.,  452,  sec.  3,  "A 
right  in  equity  to  take  the  rents  and  profits  of 
lands  whereof  the  legal  estate  is  vested  in  some 
other  person."  I  speak  of  what  were  properly 
called  trusts  in  1826.  when  the  deed  to  Sophia 
Spellman  was  executed,  and  not  of  trusts  un- 
der the  Revised  Statutes.  Nor  do  I  refer  to 
such  uses  or  trusts,  these  words  being  origi- 
nally perfectly  synonymous,  Id.,  sec.  2,  as 
were  executed  by  the  Statute  of  Uses,  for  they 
thereby  became  legal  estates.  The  Statute  of 
Uses,  however,  has  no  effect  upon  resulting 
trusts  which  remain,  as  at  common  law,  mere 
equitable  interests,  and  as  such  cognizable- 
only  in  courts  of  equity.  Numerous  changes 
in  the  law  of  trusts  have  been  made  by  the  Re- 
vised Statutes,  but  they  need  not  be  stated,  for 
none  of  them  have  any  effect  upon  the  case 
now  in  hand.  1  R.  S.,  627,  sees.  45,  47,  50. 

It  is  true  that  the  Court  of  K.  B.  formerly 
held  that  the  naked  title  of  a  trustee  could  not 
be  set  up  at  law  against  the  cestui  que  trust. 
Doe  v.  Pott,  Doug.,  710  ;  Armstrong  v.  Peirse, 
3  Burr.,  1898  ;  Goodtitle  v.  Knot,  Cowp.,  46  ; 
Holdfast  v.  Clapliam,  1  D.  &  E.,  600  ;  D;>e  v. 
Pegge,  Id. ,  758,  note.  But  such  was  never  the 
rule  in  this  State,  nor  has  it  been  followed  in 
England  for  the  last  half  century.  The  doc- 
trine was  overruled  in  Doe  v.  Staple,  2D.  &E., 
684  ;  and  in  Doe  v.  Wroot,  5  East,  132,  Ld.  El- 
len borough  said,  emphatically  :  "We  can  only 
look  to  the  legal  estate,  and  that  is  clearly  not 
in  the  devisees,  but  in  the  heir  at  law  of  the 
surrenderor ;  and  if  the  devisees  have  an  equita- 
ble interest,  they  must  claim  it  elsewhere  and 
not  in  a  court  of  law.  For  as  to  the  doctrine 
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that  the  legal  estate  cannot  be  set  up  at  law  by 
a  trustee  against  his  cestui  que  trust,  that  has 
been  long  repudiated,  ever  since  a  case  which 
was  argued  in  the  Exchequer  Chamber  some 
years  ago."  Vide,  n.,  Id.,  p.  188.  The  language 
of  our  own  cases  is  equally  explicit.  In  Jack 
son  v.  Peirse,  2  Johns.,  221.  Thompson,  J.,  in 
23O*]  pronouncing  the  opinion  of  the  court- 
says,  "It  is  unnecessary  to  examine  into  the 
defendant's  equitable  rights,  because  sitting  in 
a  court  of  law,  we  cannot  enforce  them,  should 
any  be  found  to  exist.  It  is  a  rule,  at  this  day 
well  settled  in  England,  Bull.  N.  P.,  110;  2T. 
R.,  684 ;  7  Id.,  49  ;  8  Id.,  123  ;  5  East,  138  and 
«.;  6  Ves.,  Jr.,  39  ;  2  Evans,  Poth.,  195,  and 
which  has  been  adopted  by  this  court  in  the 
case  of  Jackson  v.  Chase,  2  Johns.,  84,  that  no 
equitable  title  can  be  set  up  in  ejectment  in 
opposition  to  the  legal  estate.  The  only  way 
in  which  an  equitable  title  can  be  assisted  at 
law,  is,  by  allowing  the  presumption,  in  cer- 
tain cases,  to  prevail,  that  there  has  been  a  con- 
veyance of  the  legal  estate."  See,  also,  Jack- 
son v.  Deyo,  3  Id.,  422,  and  Sinclair  v.  Jackson, 
8  Cow.,  543.  In  Jackson  v.  VanSlyck,  8  Johns., 
487,  the  very  point  made  in  this  case  was  ad- 
judged, for  there  a  resulting  trust  was  set  up 
as  a  defense  in  an  action  of  ejectment.  The 
court  said  :  "Whether  the  lessor  of  the  plaint- 
iff purchased  the  premises  with  the  money  of 
the  defendant,  and  so  became  seised  for  the  de- 
fendant, in  consequence  of  the  resulting  trust, 
is  not  a  material  inquiry  in  this  case.  Admit- 
ting the  fact,"  "the  plaintiff  was  entitled  to  re- 
cover because  a  court  of  law  can  look  only  to 
the  legal  estate.  An  equitable  interest  cannot 
be  set  up  in  ejectment,  as  a  defense  against  the 
legal  title.  This  is  a  well  established  princi- 
ple." A  similar  defense,  in  an' action  of  eject- 
ment, was  attempted  in  Watkins  v.  Holman,  16 
Pet.,  25,  decided  in  the  Supreme  Court  of  the 
U.  S.  Jackson  v.  Leggett,  7  Wend. ,  377,  and 
other  N.  Y.  cases,  had  been  referred  to  as  au- 
thorities to  sustain  the  defense.  But  it  was 
overruled,  the  court,  after  adverting  to  the 
cases  cited,  saying  :  "It  is  not  perceived  why 
a  court  of  law  should  regard  a  resulting  trust 
more  than  other  equitable  rights  ;  and  any  at- 
tempt to  give  effect  to  these  rights  at  law, 
through  the  instrumentality  of  a  jury,  must 
lead  to  confusion  and  uncertainty.  Equitable 
and  legal  jurisdictions  have  been  wisely  sepa- 
rated ;  and  the  soundest  maxims  of  jurispru- 
dence require  each  to  be  exercised  in  its  ap- 
propriate sphere." 

With  but  two  or  three  exceptions,  which 
231*j  will  shortly  be  adverted  *to,  resulting 
trusts,  like  others,  are  held  by  all  courts  and 
elementary  writers,  to  be  of  equitable  cogni- 
zance only,  and  in  no  sense  legal  estate.  It 
would  be  out  of  place  to  enter  into  the  general 
doctrine  of  trusts,  or  that  which  is  especially 
applicable  to  resulting  trusts.  I  have  already 
stated,  as  far  as  seems  material  to  this  case,  the 
principles  which  apply  to  interests  of  this  nat- 
ure, and  which,  subject  to  the  exceptions  to 
which  allusion  has  been  made,  will  be  found 
in  accordance  with  the  uniform  current  of  au- 
thorities on  this  branch  of  the  law.  Those  who 
desire  to  look  further  at  the  subject  are  re- 
ferred to  4  Kent,  5th  ed.,  p.  305  ;  2  Story,  Eq. 
Jur.,  3d  ed.,  ch.  33;  1  Crui.  Dig.,  464 
Shep.  Touch.,  by  Preston,  p.  507,  and  n. 
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The  exceptions  to  what  is  otherwise  the  uni- 
form language  of  the  law,  and  to  which  allu- 
sion has  already  been  made,  may  be  found  in 
the  remarks  of  Chancellor  Jones,  in  the  case 
of  White  v.  Carpenter,  2  Paige,  238,  and  of 
Chief  Justice  Savage,  in  the  case  of  North 
Hempsteadv.  Hempstead,  2  Wend.,  134,  and  in 
Jackson  v.  Leggett,  7  Id. ,  879. 

Chancellor  Jones  remarked,  in  the  case  re- 
ferred to,  that  "A  resulting  trust  arises  by  im- 
plication of  law,  and  the  operation  of  it  is  to 
vest  the  estate  itself  in  the  party  to  whom  the 
trust  results  ;"  and  he  adds  :  "So  far  has  this 
principle  been  carried  that  courts  of  law  have 
held  that  such  interests  are  salable  by  execution, 
against  the  cestui  que  trust,  and  that  the  right 
of  possession  and  legal  estate  may  be  recovered 
in  an  action  of  ejectment  or  writ  of  right 
against  the  trustee,  on  the  ground  that  the 
trust  is  executed  by  the  Statute  of  Uses,  and 
the  estate  itself  vested  in  the  cestui  que  trust." 
These  remarks,  it  should  be  observed,  were 
made  in  a  case  pending  in  the  Court  of  Chan- 
cery, where  the  cestui  que  trust  is  certainly  re- 
garded as  the  real  owner,  and  his  rights  will 
be  protected  accordingly.  No  authority  is  re- 
ferred to  for  what  was  said  to  have  been  held 
in  courts  of  law,  and  I  know  of  none,  except 
the  repudiated  English  cases  to  which  refer- 
ence has  been  made.  Nor  am  I  aware  of  any 
case,  ancient  or  modern,  in  which  it  was  ever 
adjudged,  at  law  or  in  equity,  that  a  resulting 
trust  was  executed  by  the  Statute  of  Uses.  And 
here  I  would  observe  that  no  legal  proposition 
*is  better  settled  than  that  the  Statute  [*232 
of  Uses  does  not  execute  an  use  limited  upon 
an  use.  Upon  this,  all  the  authorities  are 
agreed.  In  the  case  now  before  us,  the  land 
was  conveyed  to  Sophia  Spellman,  by  a  deed 
of  bargain  and  sale,  which  is  defined  to  be  "a 
kind  of  real  contract,  whereby  the  bargainer 
for  some  pecuniary  consideration,  bargains 
and  sells,  that  is,  contracts  to  convey  the  land 
to  the  bargainee  ;  and  becomes  by  such  a  bar- 
gain a  trustee  for,  or  seized  to  the  use  of  the 
bargainee  ;  and  then  the  Statute  of  Uses  com- 
pletes the  purchase  ;  or,  as  it  hath  been  well 
expressed,  the  bargain  first  vests  the  use,  and 
then  the  statute  vests  the  possession."  2  Bl. 
Com.,  338.  In  this  case,  therefore,  the  legal 
title  to  this  land  became  vested  in  the  bargain- 
ee, Sophia,  by  force  of  the  Statute  of  Uses, 
one  use  being  executed  to  attain  that  result. 
Now,  had  a  second  use,  or  trust  been  limited, 
in  express  terms,  by  this  deed,  in  favor  of  the 
heirs  of  John  Spellman,  Sr.,  it  would  not  have 
been  executed  by  the  statute,  for  an  use  cannot 
be  limited  upon  an  use,  Id.,  pp.  835.  336  ;  1 
Crui.,  453,  sec.  4,  and  in  a  deed  of  bargain  and 
sale  the  use  can  be  limited  to  no  other  person 
than  the  bargainee.  Jackson  v.  Myers,  3  Johns. . 
388 ;  Jackson  v.  Gary,  16  Id.,  302  ;  Doe  v.  Pas- 
singham,  6  Barn.  &  C.,  305.  It  would  certain- 
ly be  remarkable  if  the  statute  should  be  held 
to  execute  a  trust,  resulting  by  implication  of 
law,  when  it  would  not  execute  it  if  expressly 
declared  in  writing. 

In  the  case  of  North  Hempstead  v.  Hemp- 
stead,  supra,  Chief  Justice  Savage  said  :  "If  the 
patentees  were  trustces.and  the  cestuis  que  trust 
paid  the  consideration,  there  was  then  a  re- 
sulting trust  in  their  favor ;  and  such  cestuis 
que  trust  have  been  considered  as  possessing 
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the  equitable  estate,  and  the  legal  estate  also, 
so  far  as  to  enable  them  to  defend  or  maintain 
an  action  of  ejectment  for  lands  thus  held  by 
them."  And  in  Jackson  v.  Leggett,  supra,  he 
thus  expressed  himself  :  "The  legal  estate  was 
in  Walton,  and  in  a  court  of  law  the  legal  es- 
tate must  prevail.  The  only  exception  to  the 
rule,  of  which  I  am  aware,  is  in  the  case  of  a 
resulting  trust ;  in  such  case  the  trust  may  be 
proved  by  parol  and  the  estate  of  the  cestuique 
233*]  *trust  may  be  sold  on  execution,  and 
has  been  so  far  considered  the  property  of  the 
cestui  que  trust,  as  to  be  a  defense  in  an  action 
of  ejectment ;  3  Johns.,  216  ;  16  Id.,  199,  and 
Jackson  v.  Matsdorf,  11  Id.,  97  ;  in  which  last 
case  the  cestui  que  trust  was  said  by  Ch.  J. 
Thompson  to  be  the  real  owner.  So,  also,  in 
Jackson,  ex  dem.  Ketchum,  v.  Town&end  (not  re- 
ported), where  money  was  sent  by  the  defend- 
ant to  purchase  lands  of  the  surveyor  general, 
and  the  deed  was  taken  in  the  name  of  Ketch- 
um ;  in  an  action  of  ejectment  by  Ketchum  to 
recover  possession,  we  held  that  Townsend 
being  the  real  owner,  was  en  titled  to  retain  the 
possession  against  his  trustee.  That  question, 
however,  is  not  raised  by  this  case." 

No  authority,  it  will  be  observed,  was  re- 
ferred to  for  what  was  said  In  the  case  of 
North  Hempstead  v.  Hempstead,  nor  was  the  re- 
marks made,  material  to  a  decision  of  that  case. 
They  could  not  be,  for  it  was  a  chancery  case, 
carried  by  appeal  to  the  Court  of  Errors,  where 
the  opinion  of  the  Chief  Justice  was  delivered. 

But  authorities  were  referred  to  for  what 
was  said  in  the  case  of  Jackson  v.  Leggett,  all  of 
which,  except  Jackson  v.  Townsend  (not  re 
ported),  have  been  examined,  and  they  certain- 
ly sustained  the  remark  of  the  Chief  Justice, 
that  a  resulting  trust  may  be  proved  by  parol, 
and  the  interest  of  the  cestui  que  trust  sold  on 
execution.  As  to  this  last  point,  Bogart  v. 
Perry,  1  Johns.  Ch.,  52  and  17  Johns.,  851, and 
Guthrie  v.  Gardner,  19  Wend.,  414,  may  also 
be  examined.  These  interests,  however,  are 
not  liable  to  be  thus  sold  because  they  are  legal 
estates,  but  because  the  statute  in  express  terms 
authorizes  their  sale.  As  I  read  the  cases  in  3, 
11  and  16  Johns.,  to  which  reference  is  made 
by  the  Chief  Justice,  they  are  very  far  from 
maintaining  the  position  that  a  resulting  trust 
may  be  set  up  as  a  defense  in  an  action  of 
ejectment.  Indeed,  it  seems  to  me  they  give 
no  countenance  to  such  an  idea.  But  the 
Chief  Justice  admitted  that  the  case  before  him 
did  not  raise  any  question  as  to  the  nature  or 
qualities  of  a  resulting  trust;  his  remarks, 
therefore,  cannot  be  regarded  as  authoritative 
upon  the  question.  In  truth  the  remarks  of 
234*]  the  learned  Chancellor  *and  Chief  Jus- 
tice, to  which  I  have  referred,  were  obiter,  and 
not  upon  the  points  in  judgment.  As  such,  al- 
though entitled  to  great  consideration,  they 
cannot  be  followed  as  authorities.  I  have  a 
sincere  and  profound  respect  for  these  distin- 
guished jurists,  but  I  cannot  agree  that  their 
remarks,  in  the  cases  to  which  reference  has 
been  made,  afford  such  evidence  of  the  law,  as 
to  overthrow  principles,  otherwise  universally, 
I  think  I  may  say,  of  undoubted  and  conceded 
authority. 

It  may  be  that  a  court  of  equity  can  afford 
some  relief,  in  this  case,  to  the  heirs  of  John 
Spellman,  Sr. ;  but  that  is  not  a  question  be- 
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fore  us.  I  cannot  find  room  for  a  doubt  that, 
at  law,  this  plaintiff  is  entitled  to  recover,  al- 
though I  am  far  from  approving  of  the  policy 
or  justice  of  the  statute,  which  gives  to  him  a 
right  to  this  land.  But  it  is  our  duty  to  stand 
by  the  law  as  it  is,  and  apply  it  with  scrupu- 
lous fidelity  and  exactness  to  the  case  before  us. 
If  we  err,  redress  may  be  had  in  a  higher  tri- 
bunal; and  if  the  law  is  faulty,  that  may  be 
corrected  by  the  Legislature. 

I  think  there  was  no  error  in  the  trial  of  this 
cause,  and  a  new  trial  should  be  denied. 

Ordered  accordingly. 

Cited  in— 38  Barb.,  481 ;  46  Barb.,  175 ;  3  Park.,  687 ; 
24  Mich.,  148. 


RADCLIFF  v.  RHAN  ET  TJX. 

Practice — Bill  of  Exceptions. 

A  bill  of  exceptions  must  be  signed  and  sealed. 

And  the  error  book  produced  on  the  argument 
must  contain  a  copy  of  the  bill  with  the  signatures 
of  the  judges,  or  the  clerk's  certificate  that  it  was 
signed  by  them ;  otherwise,  if  objection  be  taken, 
the  exceptions  will  not  be  regarded. 

Citations— 2  R.  S.,  422,  sees.  73,  75 ;  423,  sees.  77,  78. 

TERROR  to  the  Erie  C.  P.  The  errors  relied 
-Lj  upon  consisted  in  certain  rulings  of  the 
court  and  in  its  charge  to  the  jury.  These 
were  stated  in  a  paper  annexed  to  the  record, 
being  a  narrative  of  the  trial  drawn  up  in  the 
form  of  a  bill  of  exceptions.  It  is  not  certified 
to  be  a  copy  of  a  bill  of  exceptions,  nor  is  there 
any  signature  attached  to  it.  It  concludes, 
*however,  with  a  sentence,  as  follows:  [*235 
"The  defendant  tendered  this  his  bill  of  ex- 
ceptions, which  is  hereupon  signed  and  sealed 
by  the  said  first  judge  of  the  said  court  of  com- 
mon pleas."  On  the  opening  of  the  argument. 

Mr.  M.  Fillmore,  for  defendant  in  error, 
objected  that  no  bill  of  exceptions  had  been 
signed,  which  he  said  was  indispensable.  2  R. 
8.,  422,  sees.  73,  78;  Law  v.  Jackson,  8  Cow., 
746. 

Mr.  J.  L.  Talcott,  for  plaintiff  in  error 
said  that  the  objection  could  not  be  made 
the  argument  of  the  cause;  but  the  remedy 
was  by  motion  to  set  the  bill  of  exceptions 
aside.  Marsh  v.  Eulifson,  7  Cow.,  102;  Dean 
v.  Gridley,  10  Wend.,  254;  2  B.  &  Adol.,  845. 

By  the  Court,  Beardsley,  Ch.  J.  Excep- 
tions, although  duly  taken  and  written  down, 
are  of  no  avail  until  signed  and  sealed.  2  R. 
S.,  422,  sees.  73,  75.  By  the  statute,  a  bill  of 
exceptions,  when  taken  in  a  Court  of  C.  P.,  is 
to  be  filed  with  the  clerk  of  such  court  and  re- 
turned by  him  on  a  writ  of  error  when  sued 
out,  with  his  certificate  that  the  bill  was  signed 
by  the  judge  or  judges  whose  names  are  sub- 
scribed thereto.  Id.,  p.  423,  sees.  77,  78.  The 
error  book  should  contain  a  true  copy  of  the 
record  and  the  bill  of  exceptions  including  the 
signatures.  On  the  argument  the  error  book 
must  be  taken  to  be  true  and  complete,  and 
unless  it  shows  the  bill  of  exceptions  to  have 
been  signed,  that  fact,  when  the  objection  is 
made,  cannot  be  assumed.  Calling  a  paper  a 
bill  of  exceptions  amounts  to  nothing.  It 
must  appear  to  have  been  signed,  for  otherwise 
the  designation,  at  the  best,  is  but  a  misnomer. 
No  error  being  suggested  in  the  record,  and 
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there  being  no  bill  of  exceptions  before  us,  the 
judgment  of  the  court  below  must  be  affirmed. 
Judgment  affirmed. 

Cited  in— 6  How.  Pr.,  446;  31  Mich.,  49;  18  Am. 
Rep.,  146. 


236*]  *SCHROEPPEL  v.  CORNING. 

Usury — Conveyance  of  Land  and  Delivery  of 
Personal  Property  as  Part  of  Usurious  Trans 
action — Tortious  ab  initio — Trover — What 
Amounts  to  Conversion — Statute  of  Limita- 
tions— Pleading. 

Where,  in  an  usurious  contract,  the  delivery  of 
personal  property  by  the  borrower  to  the  lender  is 
a  part  ot  the  transaction,  the  possession  of  such 
property  by  the  lender  is  tortious  from  the  begin- 
ning, and  trover  will  immediately  lie  against  him  at 
the  suit  of  the  borrower  without  a  demand  or  other 
evidence  of  a  further  act  of  conversion. 

Accordingly,  where  the  defendant  lent  money  to 
the  plaintiff,  and  to  secure  usurious  interest,  sold  to 
him  at  the  same  time  certain  real  estate  at  an  exor- 
bitant price,  and  for  a  part  of  the  amount  to  be 
paid,  received  from  the  borrower  at  the  time  of  the 
loan  an  assignment  and  delivery  of  several  bonds 
and  mortgages ;  held  that  the  act  of  receiving  them 
was  a  conversion  by  the  defendant,  and  that  trover 
by  the  borrower  brought  after  six  years  from  such 
delivery  was  barred  by  the  Statute  of  Limitations. 
PerCuriam,  Whittlesey,  J.,  dissenting. 

The  law  regards  everything  done  by  a  borrower, 
to  obtain  money  upon  usurious  terms,  as  involun-; 
tary,  and  the  result  of  constraint  and  compulsion. 
Per  Beardsley,  Ch.  J. 

The  law  is  the  same  where  the  possession  of  chat- 
tels is  obtained  from  the  owner  by  fraud  :  and  in 
such  cases,  trespass,  trover  or  replevin  will  lie  with- 
out a  demand.  Per  Beardsley,  Ch.  J. 

Receiving  payment  under  a  claim  of  right  upon 
a  security  in  the  possession  of  the  party  receiving, 
but  which  belongs  to  another,  is  such  an  assertion 
of  ownership  as  to  amount  to  a  conversion.  Per 
Beardsley,  Ch.  J.;  Wbittlesey,  J.,  contra. 

Where  on  a  loan  of  money  usury  was  exacted,  by 
the  lender  inducing  the  borrower  to  purchase  land 
of  him  at  a  price  above  its  value  ;  and  it  was  a  part 
of  the  transaction  that  the  borrower  should  sell  and 
deliver  to  the  lender  certain  personal  property,  and 
secure  the  balance  between  the  money  and  the  price 
of  the  land  on  one  side,  and  the  personal  property 
on  the  other,  by  the  borrower's  bond  and  mortgage, 
which  was  accordingly  .given  ;  although  such  bal- 
ance was  less  than  the  money  actually  advanced.the 
law  deems  the  whole  transaction  usurious  and  void, 
and  will  not  regard  the  transfer  of  the  personal 
property  as  a  sale  or  exchange.  Per  Whittlesey,  J. 

And  where  there  was  a  written  contract,  prior  to 
the  completion  of  such  an  arrangement,  the  terms 
of  which  were  fulfilled  by  the  loan,  the  conveyance 
of  the  land  and  personal  property  and  the  giving  of 
the  bond  and  mortgage,  it  will  not  be  regarded  as  a 
payment  or  satisfaction  of  the  liability  created  by 
the  antecedent  contract,  and  be  thus  taken  out  of 
the  law  of  usury.  Per  Whittlesey,  J. 

Where  any  part  of  an  usurious  contract  remains 
executory,  such  part  is  usurious  and  void.  Per 
Whittlesey,  J. 

And  an  usurious  agreement  is  incapable  of  ratifi- 
cation. Per  Whittlesey,  J. 

Where  a  usurious  loan  was  connected  with  a  sale 
337*]  of  real  property  by  the  lender  *to  the  bor- 
rower, and  the  latter  filed  a  bill  in  chancery  to  re- 
scind the  purchase  on  account  of  fraudulent  repre- 
sentations by  the  borrower,  and  the  bill  was  dis- 
missed with  liberty  to  bring  another  suit  upon 
different  grounds ;  held,  that  the  borrower  might 
bring  trover  for  personal  property  transferred  by 
him  as  part  of  the  usurious  contract.  Per  Whittle- 
sey. J. 

Where  the  sale  of  personal  property  and  the  giv- 
ing of  a  bond  and  mortgage  by  the  borrower  to  the 
lender  were  parts  of  an  usurious  contract,  and 
the  lender  obtained  a  judgment  by  default  against 


NOTE.— On  general  subject  of  usury.  See  classified 
list  of  notes  in  note  to  Sizer  v.  Miller,  1  Hill,  227. 

See  especially  as  to  rule  of  property  to  evade  us- 
ury. Spencer  v.  Tilden,  5  Cow.,  144,  note. 
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the  borrower  on  the  bond,  this  does  not  preclude  the 
latter  from  bringing  trover  against  the  lender  for 
the  personal  property  on  the  ground  that  the  trans- 
fer was  void  for  usury.  Per  Whittlesey,  J. 

Otherwise,  if  the  suit  on  the  bond  had  been  liti- 
gated on  the  question  of  usury.  Per  Whittlesey,  J. 

In  trover  for  personal  property  delivered  under 
an  usurious  contract,  the  declaration  must  set  forth 
that  it  was  received  by  the  defendant,  contrary 
to  the  statute  concerning  the  interest  of  money  r 
and  the  omission  of  such  statement,  if  objected  to- 
on the  trial,  will  be  fatal.  Per  Whittlesey,  J. 

Citations— 7  Johns.,  254;  8  M.  &  W.,  540;  1  Chit  PL, 
ed.  1837,  p.  176 ;  2  Stark.  Ev.,  pt.  2,  ed.  1842,  p.  1155 ;  2 
Leigh,  N.  P.,  1477  ;  1  R.  S.,  772,  sees.  2.  5 :  20  Johns., 
290.  293,  576 ;  1  Story,  Eq.  Jur.,  3d  ed.  sees.  302,  345 ; 
Cowp.,  197,  341,  790 ;  Doug.,  696,  71. ;  Cas.  t.  Talb.,  39  ; 
Cow.&  H.  Notes  to  1  Pbil.Ev.,pl.  826-835,1447 ;  7  Bing., 
97  ;  2  Ad.  &  Ell.,  12 ;  1  Barn.  &  C.,  514 ;  3  Camp..  352  ; 
23  Wend.,  372;  1  Hill,  302.  311 ;  22  Pick.,  18;  5  Pick., 
193.  197,  314,  315;  16  Wend.,  574;  3  Brod.  &  B.,  2:  & 
Johns.,  253 ;  5  Cow.,  162 ;  6  Johns.  Ch.,  101 ;  1  T.  R.. 
153 ;  2  Hill,  522 ;  20  Wend.,  234,  235 :  3  Wend.,  406;  6 
Wend.,  603 ;  2  R.  S.,  295,  sec.  18 ;  298,  sec.  31 ;  351,  352, 
sec.  3  ;  15  Wend..  362 ;  5  Hill,  398 ;  2  R.  L.,  64,  sec.  2 ; 
1R.  L.,  153,  sec.  2. 

rp  ROVER,  for  the  conversion  of  three  bonds 
-L  and  three  mortgages,  brought  of  October 
Term,  1844.  Plea,  not  guilty,  and  the  Statute 
of  Limitations,  with  notice  of  special  matter. 
The  cause  was  tried  in  April,  1845,  before 
Whiting,  C.  Judge. 

The  plaintiff  proved  a  written  agreement  be- 
tween himself  and  the  defendant,  dated  June 
26,  1837,  by  which  the  latter  agreed  to  loan  to 
the  plaintiff  $7,500  for  ten  years,  on  annual  in- 
terest,and  to  sell  him  certain  real  estate  in  Syr- 
acuse for  certain  prices  mentioned,  the  plaint- 
iff agreeing  to  assume  the  liens  upon  the  prop- 
erty and  to  secure  the  balance  by  approved 
bonds  and  mortgages.  On  the  10th  of  July 
following,  the  arrangement  was  concluded. 
The  defendant  advanced  to  the  plaintiff  $7,500, 
and  conveyed  the  real  estate  to  him — the  mon- 
ey and  property  amounting  to  about  $23.000, 
and  the  plaintiff  assigned  to  the  defendant  ab- 
solutely the  three  bonds  and  mortgages  for  the 
conversion  of  which  the  suit  was  brought,  and 
which  had  been  executed  to  himself  as  follows: 
one  executed  by  A.  Anderson,  for  $10,202 
(but  the  attempt  to  recover  for  this  was,  in  the 
course  of  the  trial,  abandoned);  one  by  Mather 
Williams,  dated  December  1,  1834,  for  $3,000, 
payable  five  years  from  date  with  annual  inter- 
est; and  one  by  William  B.  Kirk,  dated  June 
9,  1836,  for  $2,600,  with  annual  interest.  Af- 
ter deducting  the  amount  of  these  securities, 
and  of  tthe  incumbrances  on  the  real  [*238 
estate  which  the  plaintiff  assumed,  from  the 
aggregate  of  the  money  loaned  and  the  price 
of  the  real  estate,  there  remained  due  the  de- 
fendant $5,063,  for  which  the  plaintiff  gave  a 
bond  and  mortgage  payable  in  ten  years,  with 
annual  interest. 

It  was  proved  that  Kirk  had  paid  his  bond 
and  mortgage  to  the  defendant  and  to  a  person 
to  whom  the  defendant  had  assigned  them. 
The  first  payment  was  to  the  defendant,  June 
9.  1838;  and  the  assignment  by  the  defendant 
was  January  21,  1840.  The  final  payment  was 
June  9,  1843.  Williams  made  a  payment  to  the 
defendant,  in  December,  1839;  and  subsequent- 
ly, in  August,  1841,  he  paid  the  amount  in  full 
to  H.  Davis,  after  a  decree  of  foreclosure  at 
the  defendant's  suit.  The  defendant  had  as- 
signed the  decree  to  Davis,  July  22,  1840. 

The  plaintiff  had  filed  a  bill  in  the  Court  of 
Chancery  against  the  defendant  to  set  aside  the 
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•contract  for  the  purchase  of  the  real  estate,  on 
the  ground  of  fraudulent  representations  by 
the  defendant.  The  defendant  answered,  and 
December  12,  1843,  the  bill  was  dismissed  on 
a  hearing  upon  pleadings  and  proofs,  with 
-costs,  but  without  prejudice  to  another  suit  for 
the  same  object  on  other  grounds. 
The  plaintiff,  then,  to  establish  that  the  whole 
transaction  was  a  cover  for  an  usurious  loan, 
gave  evidence  to  show  that  the  plaintiff  took 
the  real  estate  at  prices  greatly  above  its  value, 
and  rested. 

The  defendant  moved  for  a  nonsuit  on  the 
grounds,  among  others,  that  no  demand  of  a 
return  of  the  bonds  and  mortgages  had  been 
proved;  that  the  Statute  of  Limitations  had  at- 
tached against  the  cause  of  action  before  the 
suit  was  commenced;  that  the  bonds  and  mort- 
gages had  been  paid  before  the  commencement 
of  the  suit;  that  they  were  assigned  in  payment 
of  the  prior  contract;  and  that  the  plaintiff  had 
not  set  forth  in  his  declaration  that  the  bonds 
and  mortgages  were  converted  by  the  defend- 
ant contrary  to  the  provisions  of  the  Statute 
239*]  Concerning  Usury,  as  required  by  *2 
R.  S.,  352,  sec.  3.  The  motion  was  denied, and 
the  defendant  excepted. 

The  defendant  gave  in  evidence  the  record  of 
a  judgment  in  the  Supreme  Court,  in  his  fav- 
or, against  the  plaintiff,  on  the  bond  for  $5,063, 
accompanying  the  plaintiff's  mortgage  before 
mentioned,  rendered  in  October,  1838,  by  de- 
fault ;  and  he  then  examined  witnesses  as  to 
the  value  of  the  real  estate  which  he  had  con- 
veyed to  the  plaintiff.  He  requested  the  judge 
to  charge  the  affirmative  of  the  propositions 
which  he  had  submitted  on  the  motion  for  a 
nonsuit,  together  with  many  others  which 
were  stated.  The  charge  given  was  to  the  ef- 
fect that  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  bonds  and  mortgages  of 
Kirk  and  Williams  with  interest,  provided  the 
jury  found  the  contract  to  be  usurious.  The 
defendant's  counsel  excepted.  Verdict  for  the 
plaintiff  for  $6,847.65.  The  defendant  moves 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  J.  Ruger,  for  defendant. 

Messrs.  G.  F.  Comstock  and  N.  Hill, 
Jr.,  for  plaintiff. 

Beardsley ,  Gh.  J.  Without  looking  at  the 
cloud  of  points  made  in  this  case,  there  is  one 
objection  which  seems  to  me  entirely  fatal  to 
the  action.  The  usurious  contract,  if  such  was 
the  true  character  of  the  agreement  between 
these  parties,  was  made  on  or  shortly  previous 
to  July  10,  1837.  By  that  agreement  the  de- 
fendant, among  other  things,  was  to  advance 
to  the  plaintiff,  by  way  of  loan  or  payment, 
the  sum  of  $7,500,  the  plaintiff,  on  his  part, 
agreeing  to  assign  and  deliver  to  the  defend- 
ant, as  his  own  property,  or  by  way  of  security 
for  the  amount  to  be  paid  by  the  plaintiff,  the 
bonds  and  mortgages  for  which  this  action  was 
brought.  This  agreement  was  fully  consum- 
mated on  said  10th  of  July,  the  money  being 
then  advanced  and  the  securities  assigned  and 
delivered  as  agreed  between  the  parties  ;  but 
the  present  action  was  not  commenced  until 
October  Term,  1844,  n\ore  than  seven  years 
after  the  bargain  had  been  executed  in  the 
24O*]  manner  stated.  *Now,  conceding,  as 
the  plaintiff  insists,  that  this  transaction  was 
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usurious,  so  that  the  defendant  thereby  ac- 
quired no  right  whatever  to  these  securities, 
still  if  what  the  defendant  did  at  the  consum- 
mation of  the  agreement  amounted  to  a  con- 
version of  them,  the  Statute  of  Limitations 
would  seem  to  present  an  insuperable  obstacle 
to  a  recovery  in  this  case. 

A  conversion  of  property  is  an  act  of  mal- 
feasance, not  of  mere  non-feasance;  a  positive 
wrong  and  not  the  mere  omission  of  what  was 
right.  The  manner  in  which  possession  of  the 
property  was  acquired  by  the  defendant  in  an 
action  of  trover,  may  be  material  with  regard 
to  the  evidence  of  a  conversion;  for  if  the  pos- 
session was  rightful,  some  tortious  use  or  dis- 
position of  the  property,  or  a  demand  and  re- 
fusal to  deliver  it,  must  be  shown.  But  if 
possession  was  acquired  wrongfully,  that  is  al- 
ways sufficient  without  a  demand  and  refusal, 
or  other  evidence  of  a  conversion.  A  wrongful 
taking  or  assumption  of  a  right  to  control  or 
dispose  of  property,  constitutes  a  conversion. 
Indeed,  any  wrongful  act  which  negatives  or 
is  inconsistent  with  the  plaintiff's  right,  is  per 
se  a  conversion.  It  is  not  necessary  that  the 
defendant  should  have  made  use  of  the  proper- 
ty in  any  way.  "Does  he  exercise  a  dominion 
over  it  in  exclusion,  or  in  defiance  of  the 
plaintiff's  right?  If  he  does,  that  is  in  law  a 
conversion,  be  it  for  his  own  or  another  per- 
son's use."  Bristol  v.  Bunt,  7  Johns.,  254  ; 
Fouldes  v.  Willoughby,  8  M.  &  W.,  540;  1  Ch. 
Pl.,ed.  1837,  p.  176;  2 Stark.  Ev.,  pt.  2,ed.  1842, 
p.  1155;  2  Leigh,  N.  P.,  1477. 

The  contract  upon  which  these  securities 
were  received  by  the  defendant  being  usurious, 
was  wholly  void,  and  he  thereby  acquired  no 
right  to  them.  1  R.  S.,  772,  sec.  5.  Nor  was 
his  possession,  although  by  manual  delivery 
from  the  plaintiff,  a  rightful  possession.  On 
the  contrary,  it  was  not  only  acquired  in  vio- 
lation of  positive  law,  but,  as  respects  the  plaint- 
iff, was  compulsory  and  oppressive.  The  law 
regards  whatever  is  done  to  obtain  money  on 
usurious  terms,  not  as  a  voluntary  act,  but  as 
the  direct  result  of  constraint  and  violence  on 
the  part  of  the  usurer.  The  borrower  on  such 
terms  is  the  slave  of  the  lender ;  nay  more,  a 
slave  in  chains,  and  utterly  incapable  of  resist- 
ance. *As  to  the  usurer,  everything  [*241 
is  held  to  be  oppressive  and  tyrannical  to  which 
an  unresisting  and  passive  submission  is  yield- 
ed by  his  victim.  It  is  on  this  principle  alone 
that  the  law  gives  redress  to  one  who  submits 
to  usurious  exactions.  He  is  not  looked  upon 
as  a  free  agent  nor  as  a  violator  of  the  law ; 
and  to  such  a  case  the  maxims  volenti  non  fit 
mjuria  and  in  pari  delicto  potior  est  conditio  de- 
fendentis  have  no  application.  "  The  law," 
says  Gh.  J.  Spencer,  Wheaton  v.  Hibbard,  20 
Johns.,  293,  "considers  the  borrower  rather 
as  a  victim  than  an  aggressor.  The  statute 
prohibits  usury  in  order  to  protect  needy  and 
necessitous  persons  from  the  oppression  of 
usurers,  who  are  eager  to  take  advantage  of 
the  distresses  of  others,  and  who  violate  the 
law  only  to  complete  their  ruin.  In  such  a 
case  the  maxim  of  potior  est  conditio  defendentis 
has  never  been  applied."  "It  would  be  ab- 
surd," says  the  late  Mr.  J.  Story,  "to  apply 
the  maxim  wlenii  non  fit  injuria  to  the  case  of 
a  man  who  from  mere  necessity  pays  more 
than  the  other  can  in  justice  demand,  and  who 
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has  been  significantly  called  the  slave  of  the 
lender.  He  can  in  no  just  sense  be  said  to 
pay  voluntarily.  And,  as  to  being  particeps 
criminis,  he  stands  in  vinculis,  and  is  compelled 
to  submit  to  the  terms  which  oppression  and 
his  necessities  imposje  on  him."  1  Story,  Eq. 
Jur. ,  3d  ed.,  sec.  302;  see,  also,  Clarke  v.  Shee, 
Cowp.,  197;  Holman  v.  Johnson,  Id.,  341; 
Browning  v.  Morris,  Id.,  790 ;  Smith  v.  Brom- 
ley Doug.,  696,  n. ;  Bosanquet  v.  Dashwood, 
Cas.  t.  Talb.,  39;  Cow.  &  H.  Notes  to  1  Phil. 
Ev. ,  p.  1447.  These  rules  and  principles  are 
salutary  and  well  settled.  It  is  manifest,  there- 
fore, that  the  securities  in  question  were  not 
•delivered  to  the  defendant  voluntarily,  but 
were  acquired  by  compulsion  and  wrong. 
They  were  exacted  by  the  defendant  for  his 
own  use  and  as  his  own  property,  and  were 
held  in  exclusion  and  defiance  of  the  plaintiff. 
In  reason  and  sound  sense,  sustained  by  all 
the  authorities  on  the  subject,  these  acts  must 
be  held  to  constitute  an  actual  conversion  of 
the  property.  The  plaintiff,  therefore,  might 
have  brought  suit  on  the  very  day  when  the 
securities  reached  the  defendant's  hands  ;  but, 
242*]  *having  waited  more  than  six  years 
from  that  time,  the  Statute  of  Limitations  is  a 
bar  to  a  recovery. 

It  was  urged  on  the  argument  that  the  de- 
fendant acquired  a  rightful  possession  of  these 
securities,  as  they  passed  directly  into  his 
hands  by  delivery  from  the  plaintiff  himself, 
and,  therefore,  that  no  action  would  lie  until 
demand  and  refusal  to  restore  the  property,  or 
something  amounting  to  an  actual  conversion, 
had  taken  place.  The  remarks  made  by  Ch.  J. 
Nelson  in  deciding  the  case  of  Boughton  v. 
Bruce,  20  Wend.,  235,  were  referred  to  as  au- 
thority on  this  point,  and  it  must  be  admitted 
that  they  afford  some  countenance  to  the  argu- 
ment. But  that  was  an  action  of  replevin  in 
the  detinet,  not  trover  as  this  is.  There  may 
be  a  difference  on  this  point  between  these  ac- 
tions, as  there  is,  in  some  respects,  between 
trespass  and  trover.  But  whether  this  be  so 
or  not,  the  remarks  made  in  that  case  cannot 
be  taken  as  controlling  in  an  action  of  trover. 

Tregoning  v.  Attenborough,  7  Bing.,  97,  was 
an  action  of  trover  for  goods  deposited  to  se- 
cure an  usurious  loan.  It  does  not  appear  from 
the  report  of  the  case  that  any  demand  had 
been  made,  nor  was  the  objection  taken  ;  the 
only  point  left  to  the  jury  was  whether  the 
goods  had  been  deposited  on  a  contract  to  pay 
more  than  the  legal  rate  of  interest  for  money 
advanced,  which  the  jury  found  was  the  fact, 
and  the  plaintiff  had  a  verdict.  This  was  in 
the  Court  of  C.  P.,  and  a  subsequent  case  of 
the  same  character  in  the  K.  B.  was  disposed 
of  in  the  same  way,  no  objection  being  taken 
that  a  demand  of  the  property  had  not  been 
made.  Hargreaves  v.  Hutchinsbn,  2  Adol.  & 
Ell.,  12. 

At  common  law  a  party  who  has  paid  money 
on  an  usurious  contract  may  recover  the  excess 
paid  beyond  the  legal  rate  of  interest,  in  an  ac- 
tion of  assumpsit,  without  having  made  a  de- 
mand for  a  return  of  the  money.  Wheaton  v. 
Hibbard,  supra.  No  such  action  would  lie  in 
any  case,  if  the  payment  could  be  regarded  as 
made  voluntarily,  and  certainly  not  without 
first  demanding  a  return  of  the  money.  That 
243*]  the  money  may  be  so  *recovered,  with- 


out demand,  shows,  therefore,  that  it  was  re- 
ceived wrongfully. 

Where  goods  are  delivered  on  a  contract  of 
sale,  which  the  seller  was  induced  to  enter 
into  by  the  fraud  of  the  purchaser,  no  right 
or  title  to  the  property  is  acquired  by  the  lat- 
ter. Earl  of  Bristol  v.  Wilnmore,  1  Barn.  &  C., 
514;  Read  v.  Hulchinson,  3  Camp.,  352;  Acker 
v.  Campbell,  23  Wend.,  372;  Atsh  v.  Putnam, 
1  Hill,  302;  Gary  v.  Hotailing,  Id.,  811.  Tro- 
ver may,  in  such  case,  be  brought  by  the  seller 
without  first  making  a  demand  of  the  goods, 
for  the  taking  was  tortious.  Thurston  v. 
Blanchard,  22  Pick.,  18;  Lamb  v.  Clark,  5  Id., 
193,  197.  Trespass  or  replevin  is  also  main- 
tainable under  such  circumstances.  Gary  v. 
Hotailing,  supra.  In  this  case,  p.  314,  Cowen, 
J.,  remarked  :  "  It  is  said  that  the  owner  con- 
sented to  the  taking,  and  were  that  so,  it  would, 
undoubtedly,  be  a  sufficient  answer.  But  con- 
sent, in  law,  is  more  than  a  mere  formal  act  of 
the  mind.  It  is  an  act  unclouded  by  fraud, 
duress,  or  sometimes  even  mistake,  and  he 
might  have  added,  usury.  Again,  in  the  same 
case,  p.  315  :  "  That  the  owner's  mere  manual 
delivery  of  goods,  will  not  save  the  deliveree 
from  the  imputation  of  trespass,  is  illustrated 
in  the  case  of  a  bailment  obtained  with  an  in- 
tent to  deprive  the  owner  of  his  property.  The 
bailee  is  considered  as  the  taker,  and  may  be 
convicted  of  larceny,  under  an  Indictment  al- 
leging that  he  feloniously  stole,  took  and  car- 
ried away  the  property,  contrary  to  the  owner's 
consent.  The  form  of  a  sale,  unless  within 
the  statute  as  to  false  pretenses,  saves  him  from 
the  charge  of  taking  in  a  criminal  sense  ;  but 
for  all  civil  purposes  there  is  no  delivery  any 
more  than  in  the  case  of  bailment.  In  other 
words,  for  the  purpose  of  a  civil  suit,  the  sale 
is  void  ;  though  for  the  purpose  of  a  criminal 
prosecution  it  is  voidable  only."  See,  also, 
Ramsdell  v.  Morgan,  16  Wend.,  574. 

Summersett  v.  Jarvis,  3  Brod.  &  Bing.,  2, 
was  an  action  of  trover,  brought  against  the 
assignees  under  a  commission  of  bankruptcy 
issued  against  the  plaintiff.  They  insisted  that 
the  plaintiff  should  deliver  to  them  his  books, 
which  he  accordingly  did,  and  this  action  was 
brought  to  recover  their  value.  *It  [*244 
turned  out  on  the  trial  that  the  plaintiff  was 
not  subject  to  the  bankrupt  laws,  and  although 
the  books  had  not  been  demanded,  a  verdict 
was  rendered  in  his  favor.  On  a  rule  nisi  to 
set  aside  the  verdict,  it  was  insisted  that  the 
plaintiff  did  not  part  with  the  books  on  com- 
pulsion, so  that  there  was  no  conversion  until 
a  formal  demand  had  been  made.  But  the 
court  said  "that  the  defendants  having  taken 
the  books  when  they  were  armed  with  the 
authority  of  assignees,  the  plaintiff  must  be 
deemed  to  have  delivered  them  up  on  compul- 
sion; so  that  the  defendants  were  thereby 
guilty  of  a  conversion;  and  that,  consequently, 
the  plaintiff's  action  was  maintainable,  without 
anv  formal  demand  on  his  part." 

June  9,  1838,  more  than  six  years  before  the 
present  action  was  commenced,  a  payment  was 
made  to  the  defendant  on  one  of  these  bonds. 
Receiving  this  payment  was  a  very  decisive 
assertion  of  ownership,  the  payment  being 
made  to  and  received  by  the  defendant  for  his 
own  exclusive  use  and  benefit.  It  necessarily 
negated  all  right  on  the  part  of  the  plaintiff. 
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Although,  if  there  had  been  no  previous  con- 
version of  this  bond,  the  receipt  of  payment 
upon  it,  in  the  character  of  owner,  would  have 
constituted  a  conversion  and,  consequently, 
the  Statute  of  Limitations  would  have  been  a 
bar  to  this  action,  so  far  as  respects  that  obli- 
gation; still,  I  do  not  look  upon  the  payment 
as  of  any  consequence  in  this  case.  The  de- 
fendant had  induced  the  plaintiff,  by  what  the 
law  holds  to  be  gross  oppression,  to  make  a 
transfer  of  these  securities,  and  they  were  held 
by  the  defendant  as  his  own  property,  and  not 
in  subordination  to  any  right  on  the  part  of  the 
plaintiff.  Such  a  taking  and  holding  seem  to 
me  quite  as  decisive  assertions  of  property 
and  right,  as  the  act  of  receiving  payment 
can  be. 

This  was  spoken  of  on  the  argument  as  an 
extreme  case  of  usury,  and  if  such  was  its  true 
character  we  may  greatly  regret  that  the  plaint- 
iff should  be  remediless.  After  a  delay  of 
more  than  seven  years,  however,  the  law  can 
hardly  be  reproached  for  closing  its  door 
against  the  plaintiff.  The  Statute  of  Limita- 
tions is  a  wise  law,  for  there  ought  to  be  a  pe- 
245*]  riod  beyond  *which  old  subjects  of 
contention  should  not  be  revived.  Exceptions 
to  the  rule  are  only  allowable  where  some  sub- 
stantial reason  for  them  is  shown.  Nothing 
appears  here  to  excuse  the  long  delay  which 
occurred  in  this  case,  if,  indeed,  in  an  action 
like  this  any  exception  to  the  operation  of  the 
statute  is  ever  allowed. 

In  my  view  of  this  case,  the  Statute  of  Lim- 
itations constitutes  an  absolute  bar  to  a  recov- 
ery and,  therefore,  this  verdict  should  be  set 
aside. 

McKissock,  ,/.,  concurred. 

Whittlesey.  J.  This  case  is  one  of  con- 
siderable importance,  both  in  regard  to  the 
amount  involved  and  the  questions  to  be  de- 
termined. The  common  case  in  the  books  is 
that  of  a  loan  of  money,  and  the  sale  of  stock, 
goods  or  other  property  at  a  price  beyond  its 
value,  extorted  from  the  necessities  of  the  bor- 
rower, and  securities  taken  for  the  payment  of 
the  whole,  embracing  the  money  loaned  and 
the  price  of  the  property  sold.  The  agreement 
of  June  26  seems  to  present  just  such  a  case, 
in  writing.  The  defendant  agrees  to  loan 
$7,500  for  ten  years,  and  to  sell  certain  real  es- 
tate at  certain  prices,  and  the  plaintiff  agrees 
to  secure  the  balance  after  deducting  the  in- 
cumbrance  on  the  real  estate,  by  approved 
bonds  and  mortgages.  Here  is  an  agreement 
for  a  loan  coupled  with  a  sale  of  real  estate, 
the  whole  to  be  secured  by  bonds  and  mort- 
gages. It  only  remains  to  be  shown  by  parol 
that  the  prices  thus  agreed  to  be  paid  for  the 
real  estate  were  beyond  its  actual  value,  and 
that  the  agreement  to  pay  such  prices  was 
extorted  from  the  necessities  of  the  plaintiff, 
to  make  it  the  precise  case  so  often  put  in  the 
books.  The  agreement  of  June  26  was  not 
carried  out  in  its  details  until  July  10,  and 
then  not  precisely  according  to  the  letter  of 
the  agreement.  Thus,  the  plaintiff,  instead 
of  securing  the  amount  of  the  money  loaned 
and  the  price  of  the  real  estate  sold,  by  bonds 
and  mortgages,  giving  his  personal  responsi- 
bility for  the  payment  of  the  whole,  as  the 
agreement  of  June  26th  would  seem  to  con- 
770 


template,  *assigned  to  the  defendant  [*246 
absolutely,  and  not  in  security,  bonds  and 
mortgages  to  a  large  amount,  and  only  gave 
security  and  his  own  personal  responsibility  for 
the  payment  of  $5,063.  Hence  in  the  com- 
pletion of  the  arrangement  the  only  instru- 
ment that  was  executory  was  this  bond  to  pay 
$5,063,  and  the  mortgage  by  which  it  was  se- 
cured; the  assignment  of  the  three  bonds  and 
mortgages  being  executed  instruments,  noth- 
ing remaining  to  be  done  afterwards  in  regard 
to  them. 

This  furnishes  the  defendant  with  facts  to 
argue  plausibly  that  as  the  arrangement  was 
finally  consummated,  there  was  but  a  sale  of 
land  by  the  defendant  for  the  plaintiff's  bonds 
and  mortgages,  and  that  to  the  extent  of  those 
bonds  and  mortgages,  the  plaintiff  not  becom- 
ing personally  responsible  by  any  direct  or 
collateral  promise  or  covenant,  the  contract 
was  closed  and  executed;  and  that  it  was  only 
as  to  the  balance  of  $5,063  which  the  plaintiff 
had  given  his  bond  to  pay,  if  as  to  anything, 
that  usury  could  be  predicated. 

Two  positions  might  thus  perhaps  plausibly- 
be  taken:  1.  That  the  transaction  was  a  sale, 
not  a  loan  :  2.  If  a  loan,  that  it  was  not  usu- 
rious. But  the  whole  matter  in  this  aspect  of 
the  case  has  been  submitted  to  the  jury  by  a 
charge  which  in  this  respect  was  unexception- 
able, and  the  jury  have  found  that  it  was  a 
loan  and  not  a  sale,  and  that  it  was  an  usu- 
rious loan,  and  that  the  lands  were  imposed 
upon  the  necessities  of  the  plaintiff  at  prices 
above  their  actual  value.  Such  a  finding  un- 
der such  a  charge  relieves  us  from  the  neces- 
sity of  examining  the  evidence  to  determine 
whether  it  was  warranted  by  the  proofs.  We 
are  here,  upon  a  bill  of  exceptions,  to  assume 
as  true  all  that  was  so  proved,  and  hence  to- 
regard  it  as  a  matter  of  fact  that  there  was  an. 
usurious  loan.  The  whole  arrangement  ap- 
pears to  have  been  but  one  entire  thing,  though 
consummated  by  agreements  which  were  part- 
ly executory  and  partly  executed.  It  is  idle  tO' 
say  that  the  bonds  and  mortgages  were  assigned 
iri  satisfaction  or  payment  of  a  previous  usuri- 
ous loan.  There  had  been  no  previous  loan  of 
any  kind.  There  was  an  agreement  for  a  loan, 
and  the  plaintiff  was  coerced  *into  an  [*247 
assignment  of  the  bonds  and  mortgages  before 
he  could  obtain  the  loan.  He  assigned  these 
instruments  as  a  part  of  the  means  of  procur- 
ing the  loan.  It  can  hardly  be  said  that  an  ar- 
rangement of  which  the  usurious  loan  was  so 
completely  the  keystone  in  its  inception  and 
consummation  can  be  good  in  part  and  bad  in 
part.  It  must  be  held,  I  think,  an  entire  con- 
tract, of  which  if  a  part  is  illegal  and  void,  the 
whole  is  void.  Crawford  v.  Morrell.  8  Johns., 
253  ;  Van  Alstine  v.  Wimple,  5  Cow.,  162. 
The  usury  in  this  case  consists  in  the  excessive 
price  of  the  lands  imposed  upon  the  plaintiff 
as  a  condition  of  making  the  loan ;  and  the  usu- 
rious interest  consists  in  the  excess  of  the 
price  of  the  lands  beyond  their  fair  value.  This 
usurious  excess  alike  enters  into  the  assign- 
ment of  the  bonds  and  mortgages  transferred 
to  pay  a  part  of  the  price,  and  into  the  bond 
executed  by  the  plaintiff  to  secure  the  payment 
of  the  balance.  If  there  is  usury  at  all,  it  per- 
vades the  whole  transaction.  If  usury  so  per- 
vades the  whole  transaction,  then  are  all  the- 
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instruments  executed  at  the  time — bonds,  as- 
surances and  conveyances,  and  all  other  con- 
tracts, as  well  those  executed  as  those  execu- 
tory, wholly  void.  They  are  void  because  the 
statute  forbids  the  taking  of  more  than  7  per 
cent,  interest;  and  because  it  expressly  makes 
void  .all  bonds,  assurances,  conveyances,  and 
all  other  contracts  whereby  there  shall  be  re- 
served or  agreed  to  be  reversed  or  taken  any 
greater  interest  than  7  per  centum  per  annum. 

1  R.  S.,  772,  sees.  2,  5.    Executory  contracts  are 
so  completely  void  that  if  one  pays  a  promis- 
sory note  infected  with  usury,  he  can  bring  an 
action  for  money  had  and  received  to  recover 
back  the  money  at  common  law,  aside  from 
the  remedy  given  by  the  statute.    That  he  can 
bring  such  action  at  all  is  upon  the  ground  that 
the  contract  is  void.     His  recovery  in  the  case 
of  usury  is,  however,  limited  to  the  usurious 
excess,  because  the  action  for  money  had  and 
received  is  an  equitable  action;  and  it  is  equi- 
table that  the  borrower  should  pay  the  money 
actually  loaned,  with  lawful  interest.   Wheaton 
v.  Hibbard,  20  Johns.,  290 ;  Palmer  v.  Lord,  6 
248*]  Johns.  Ch.,  101.     The  maxim  *potior 
est  conditio  defendentis  does  not  apply  to  con- 
tracts or  transactions  made  illegal  by  the  law 
of  usury. 

If  the  assignment  of  these  bonds  and  mort- 
gages was  wholly  void,  as  appears  to  be  clearly 
declared  by  the  Act,  then  the  title  did  not  pass 
from  the  plaintiff;  and  if  he  can  maintain  tro- 
ver at  all,  he  must  recover  the  entire  value  of 
the  thing,  because  in  trover  the  plaintiff  goes 
upon  his  legal  title.  It  is  true  that  it  was  held 
in  Fitzroy  v.  Gwittim,  1  T.  R.,  153,  that  the 
plaintiff  could  not  recover  in  trover  until  he 
had  paid  the  money  borrowed,  with  lawful  in- 
terest, on  the  assumed  ground  that  trover  was 
an  equitable  action.  But  this  has  been  over- 
ruled, distinctly  and  decidedly,  both  in  princi- 
ple and  result,  it  being  held  in  such  cases  that 
trover  will  lie  because  it  is  a  strict  legal  action. 
Tregoning  v.  Attenborough,  7  Bing.,  97;  Har- 
greaves  v.  Hutchinson,  2  Adol.  &  Ell.,  12;  see, 
also,  Ramsdellv.  Morgan,  16  Wend.,  574, where 
all  the  cases  are  collected. 

If  this  contract  was  wholly  void  there  can 
be  no  pretense  that  it  has  acquired  any  valid- 
ity by  subsequent  ratification.  It  is.  perhaps, 
impossible  that  an  usurious  contract  should  be 
rendered  valid, while  still  unpurged  of  the  usu- 
ry, by  any  ratification  between  the  parties  to 
it.  There  may  be  cases  where  the  rights  of 
others  supervene,  that  the  defense  will  not  be 
permitted  to  be  set  up,  but  none  which  go 
upon  the  ground  of  valid  ratification  between 
the  same  parties.  There  are  some  cases  re- 
ferred toby  Bronson,  J.,  in  Doe  v.  Van  Wyck, 

2  Hill,  522,  which,  I  think,  may  be  put  upon 
other  grounds  than  ratification.     But  if  any 
principle  of  this  kind  is  applicable  to  any  pos- 
sible case,  it  can  have  no  application  here. 
The  ratification  relied  upon  in  this  case  is  in 
the  execution  of  the  assignments  on  the  10th 
of  July,  to  carry  into  effect  the  contract  of 
26th  of  June.   •  At  that  time  the  plaintiff  was 
under  the  original  pressure  of  want  of  the 
money;  and  a  contract,  whether  void  or  void- 
able, cannot  be  ratified  while  a  party  is  under 
the  pressure  of  the  same  circumstances  which 
induced  him  to  enter  into  it.     1  Story,  Eq., 
sec.  345. 
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Neither  is  there  any  ground  for  saying  that 
the  usurious  debt  was  paid  by  the  assignment 
of  the  mortgages.  The  creation  *of  the  [*249 
debt,  the  conveyance  of  the  real  estate,  the  as- 
signment of  the  mortgages,  and  the  execution 
of  the  bo"nd,  were  all  simultaneous  acts,  and 
to  be  treated  as  part  and  parcel  of  the  same 
transaction,  and  made  wholly  void  by  the  stat- 
ute. 

Though  I  have  come  to  the  conclusion  that 
the  assignments  were  wholly  void,  and  that, 
consequently,  the  title  to  the  bonds  and  mort- 
gages never  passed  from  the  plaintiff,  yet  the 
possession  of  these  instruments  by  the  defend- 
ant was  not  tortious.  Such  possession  was 
delivered  by  the  plaintiff  who  had  the  right 
of  property  and  might  lawfully  deliver,  as  the 
defendant  might  lawfully  receive  possession. 
Boughton  v.  Bruce,  20  Wend.,  234.  The  de- 
fendant being  lawfully  in  possession,  a  pay- 
ment to  him  by  the  mortgagors  would  probably 
be  a  good  payment  and  protect  them  from 
again  paying  the  plaintiff  who  was  all  the  time 
the  legal  owner.  But  these  consequences,  if 
they  resulted  at  all,  would  not  result  from  any 
deference  to  any  fancied  right  of  the  defendant, 
but  because  the  plaintiff  had  put  it  in  the.power 
of  the  defendant,  by  an  apparently  good  assign- 
ment and  delivery  of  possession  to  hold  him- 
self out  as  owner.  If  the  mortgagors,  relying 
upon  such  apparently  legal  ownership,  should 
pay  to  the  defendant  in  good  faith,  it  would  be 
inequitable  in  the  plaintiff  to  repudiate  such 
payment  and  demand  payment  a  second  time. 
He  would  be  estopped  by  his  own  act,  which, 
though  void,  innocent  third  persons  might 
rely  upon.  Such  third  persons  are  protected 
not  because  the  defendant  has  any  title  by  virt- 
ue of  the  assignment  from  the  plaintiff,  but 
because  as  between  the  plaintiff  and  such  third 
persons  it  is  inequitable  for  the  plaintiff  to  set 
up  that  he  conveyed  no  real  title  to  the  de- 
fendant, when  he  invested  him  with  every  ap- 
parent evidence  of  legal  title. 

It  is  urged  by  the  defendant  that  as  the  mort- 
gagors are  protected  in  their  payments  to  him 
and  the  plaintiff  has  done  nothing  to  repudi- 
ate the  contract  before  such  payments  were 
made,  that  the  plaintiff  cannot,  recover  the  mon- 
ey so  paid  in  this  action  of  trover.  I  think  it 
is  true  that,  as  regards  the  payments  made  by 
the  mortgagors  to  the  defendant,  the  plaintiff 
cannot  recover  in  trover,  but  must  resort  to  his 
action  for  money  *had  and  received.  [*25O 
But  I  do  not  understand  that  the  verdict  cov- 
ers any  such  payments,  but,  on  the  contrary, 
that  they  are  excluded  from  the  damages  given. 

The  defendant  further  urges  that  the  plaint- 
iff cannot  recover  in  trover  until  after  a  de- 
mand of  possession  of  the  defendant  and  refus- 
al to  deliver.  It  is  true  that  so  long  as  these 
bonds  and  mortgages  were  in  the  possession  of 
the  defendant  himself,  as  his  original  posses- 
sion was  not  tortious,  a  demand  would  be  nec- 
essary to  maintain  trover.  Boughtonv.  Bruce, 
20  Wend.,  234.  But  the  defendant  had  as- 
signed both  these  mortgages,  and  both  had 
been  paid  in  full  long  before  the  commence- 
ment of  this  suit.  A  demand,  therefore,  after 
these  acts  would  be  an  idle  ceremony.  A  de- 
mand is  usually  necessary  to  furnish  evidence 
of  a  conversion  when  the  original  taking  was 
not  tortious.  If  there  has  been  an  actual  con- 
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version  a  demand  cannot  be  necessary.  Tomp- 
kins  v.  Haile,  3  Wend.,  406.  It  is  claimed  on 
the  part  of  the  plaintiff  that  the  sale  of  these 
securities  was  a  conversion  in  fact,  dispens- 
ing with  evidence  of  demand;  and  it  is  usual- 
ly held  that  a  sale  of  chattels  is  evidence  of 
conversion.  Everett  v.  Coffin,  6  Wend.,  603. 

We  have,  then,  this  state  of  facts.  The  de- 
fendant has  received  upon  the  mortgages  as- 
signed to  him  certain  payments  from  the  mort- 
gagors. For  the  payments  so  received  it  is  con- 
ceded that  damages  cannot  be  recovered  in  this 
action.  If  the  defendant  had  received  from  the 
mortgagors  payment  in  full,  it  would  seem  to 
follow  that  recovery  could  not  be  had  in  this 
action.  But  instead  of  receiving  such  payment 
from  the  mortgagors  the  defendant  has  real 
ized  the  whole  money  secured  by  the  mort- 
gages at  once  by  a  sale  of  them.  This  state  of 
facts  presents  one  of  the  most  material  and  im- 
portant questions  in  this  cause:  whether  tro- 
ver will  lie  for  the  mortgages  so  sold  to  recov- 
er as  damages  their  value  at  the  time  of  the 
sale.  The  defendant  insists  that  the  action 
must  be  for  money  had  and  received,  in  which 
case  the  recovery  would  be  limited  to  the  usu- 
rious excess  of  interest.  The  plaintiff  resorts 
to  this  action,  which  is  strictly  a  legal  one,  so 
that  his  recovery  may  not  be  thus  limited.  To 
maintain  trover  the  plaintiff  must  have  prop- 
25 1*]  erty  *in  the  thing  which  is  the  subject 
of  the  action  and  the  right  of  present  pos- 
session; and  there  must  be  a  conversion  by  the 
defendant.  In  this  case  the  plaintiff  has  the 
property  in  the  bonds  and  mortgages,  because 
his  assignment  to  the  defendant  was  wholly 
void.  He  has  the  right  of  present  possession, 
but  while  the  mortgages  were  in  the  hands  of 
the  defendant,  as  they  were  there  without 
wrong,  he  must  make  a  demand  of  possession 
before  he  can  assert  his  right  by  action.  The 
sale  of  the  mortgages  was  a  conversion  by  the 
defendant  upon  which  a  right  of  action  ac- 
crued without  demand.  The  right  of  action 
having  accrued,  it  is  not  affected  or  taken 
away  by  the  subsequent  payment  of  the  mort- 
gages to  the  assignees.  The  action  of  trover 
being  not  for  the  thing  itself  but  for  damages 
and  the  right  of  action  being  vested  by  the  act 
of  conversion,  cannot  be  affected  by  any  sub- 
sequent disposition  of  the  property.  The  judge 
was,  therefore,  right  in  ruling  that  this  action 
could  be  maintained  for  the  recovery  of  these 
bonds  and  mortgages.  The  amount  of  dam- 
ages and  the  principle  which  governed  was 
correct,  as  the  damages  only  embraced  the  val- 
ue of  the  mortgages  at  the  time  of  their  sale 
by  the  defendant,  without  including  any  sums 
received  by  the  defendant  thereon  from  the 
mortgagors. 

It  may  be  well  in  this  connection  to  consider 
the  fact  of  conversion  in  connection  with  the 
defense  of  the  Statute  of  Limitations.  I  think 
the  limitation  of  suits  for  forfeitures  does  not 
apply  to  this  case.  2  R.  S.,  298,  sec.  31.  Though 
the  assignment  of  these  mortgages  are  made 
void  by  section  5  of  the  Statute  in  Relation  to 
the  Interest  of  Money,  yet  this  suit  is  not  for 
a  forfeiture  within  the  meaning  of  the  provis- 
ion above  referred  to.  The  action  of  trover  is 
to  be  commenced  within  six  years  after  the 
cause  of  action  accrued.  2  R.  S. ,  295,  sec.  18. 
The  cause  of  action  accrues  in  trover  from  the 
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conversion  of  the  personal  property  which  is 
the  subject-matter  of  the  action.  When  was 
the  conversion  in  this  case  ?  The  assignment 
and  delivery  of  the  mortgages  to  the  defend- 
ant were  in  July,  1837,  more  than  six  years  be- 
fore the  commencement  of  the  suit.  Kirk,  one 
of  the  mortgagors,  made  a  payment  to  the  de- 
fendant on  his  mortgage  *June  9,  1838,  [*252 
more  than  six  years  before  the  commencement 
of  the  suit.  Both  the  mortgages  were  assigned 
by  the  defendant  within  six  years  previous  to 
the  commencement  of  the  suit.  If  the  cause  of 
action  accrued  upon  the  assignment  to  the  de- 
fendant, then  the  statue  bars  the  suit  as  to  both 
mortgages.  If  it  accrued  from  the  time  pay- 
ments were  made  to  the  defendant  on  the  mort- 
gages, then  the  suit  is  barred  as  to  one  of  the 
mortgages.  If  it  accrued  only  from  the  time 
of  the  sale  of  the  mortgages,  then  the  action  is 
not  barred  as  to  either  of  them.  Prom  what 
has  been  before  remarked  in  the  examina- 
tion of  this  case,  it  follows  that  the  time  of 
the  sale  of  the  mortgages  by  the  defendant  was 
the  time  of  conversion;  and  this  is  the  time 
when  the  cause  of  action  accrued. 

But  it  is  contended  on  the  authority  of  Staf- 
ford v.  Richardson,  15  Wend.,  302,  that  though 
a  suit  could  not  be  maintained  until  after  de- 
mand or  conversion,  yet  that  the  statute  com- 
menced running  from  the  time  the  defendant 
took  the  mortgages  into  his  possession.  See, 
however,  Murray  v.  Coster,  20  Johns.,  576; 
LUlie  v.  Hoyt,  5  Hill,  398.  The  decision  re- 
ferred to  is  not  applicable  to  this  case.  Trover 
is  an  action  of  tort,  and  there  is  no  tort  and, 
therefore,  no  cause  of  action  until  a  conversion. 
The  conversion  being  within  six  years  before 
the  commencement  of  the  suit,  the  Statute  of 
Limitations  is  no  bar. 

The  judge  was  also  correct  in  ruling  that  the 
bill  in  chancery  filed  by  this  plaintiff  against 
the  defendant  in  this  cause,  and  the  decree 
thereon,  was  neither  a  bar  nor  an  estoppel  to 
this  suit.  That  bill  was  filed  for  a  different 
purpose — on  account  of  fraud  in  relation  to 
the  appraisement  of  the  lands,  and  the  decree 
was  expressly  without  prejudice  to  any  suit, 
either  at  law  or  equity,  on  any  other  ground. 

I  apprehend,  also,  that  the  judgment  on  the 
bond  given  by  the  plaintiff  to  the  defendant  as 
a  part  of  the  usurious  transaction,  is  no  bar  to 
the  present  suit.  That  judgment  was  rendered 
in  a  suit  commenced  on  the  bond  in  the  usual 
way;  the  defendant  negleqted  to  plead,  and 
judgment  was  taken  against  him  by  default. 
The  question  of  usury  was  not  tried  in  that 
suit.  *As  to  the  bond,  doubtless,  the  [*253 
suit  is  conclusive.  That  never  can  be  im- 
peached for  usury,  as  it  is  merged  in  the  judg- 
ment which  concludes  the  parties  as  to  the  va- 
lidity of  the  bond.  If  one  in  the  same  usurious 
contract  executes  several  notes  all  of  which  are 
tainted  by  the  usury,  and  he  suffers  a  judg- 
ment to  be  recovered  against  him  by  default 
on  one  of  the  notes,  that  judgment  cannot  cer- 
tainly prevent  the  setting  up  the  defense  of 
usury  to  the  other  notes,  or  be  a-bar  in  a  proper 
case  to  a  bill  to  cancel  the  other  notes.  If,  in- 
deed, the  question  of  usury  had  been  actually 
tried  in  the  suit  on  the  first  note,  it  might  then 
be  a  question  whether  a  judgment  rendered 
upon  such  trial  would  not  be  conclusive  in  re- 
gard to  the  other  notes  growing  out  of  the  same 
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contract.  See  cases  on  this  subject  collected, 
Cow.  &  H.  Notes  to  Phil.  Ev. ,  pp.  826-835. 
Here  the  question  of  usury  was  not  tried  in  the 
suit  on  the  bond;  and  the  judgment  in  that  suit 
is  no  bar  to  raising  the  question  of  usury  in  re- 
lation to  other  instruments  executed  as  part  of 
the  same  transaction. 

The  result  of  the  examination  of  this  case 
thus  far  has  been  to  sustain  the  plaintiff  in  the 
general  views  he  has  taken  of  the  case,  and  the 
circuit  judge  in  his  several  decisions  which 
have  been  the  subject  of  exception. 

There  is  one  point  clearly  made  by  the  de- 
fendant without  any  argument  offered  in  its 
support,  and  to  which  the  plaintiff  has  not  re- 
plied at  all,  that  seems  to  me  to  deserve  more 
attention  than  has  been  given  to  it,  if  indeed  it 
is  not  of  itself  decisive  of  this  case.  In  the  pro- 
visions of  the  Revised  Statutes  under  the  title  of 
"pleadings  and  set-offs"  it  is  enacted  that  "  If 
an  action  of  trover  be  brought  for  any  goods  or 
other  thing  received  contrary  to  the  provisions 
of  any  statute,  the  plaintiff  shall  set  forth  in 
his  declaration  that  such  goods  or  other  things 
were  converted  by  the  defendant  contrary  to 
the  provisions  of  such  statute,  referring  to.  the 
same  as  prescribed  in  the  preceding  sections. 
2  R.  S.,  352,  sec.  3.  The  preceding  section 
gives  the  plaintiff  permission,  without  making 
it  imperative,  in  debt  or  assumpsit  for  money 
received  contrary  to  the  provisions  of  any  stat- 
254-*]  ute,  to  declare,  "generally,  that  the  de- 
fendant was  indebted,  by  which  an  action  ac- 
crued according  to  the  provisions  of  the  stat- 
ute, naming  it,  as  "according  to  the  provisions 
of  the  statute  regulating  the  rate  of  interest  on 
money."  These  bonds  and  mortgages  were 
clearly  received  by  the  defendant,  if  the  con- 
tract was  usurious,  contrary  to  the  provisions 
of  the  Statute  in  Relation  to  the  Interest  of 
Money;  the  2d  section  of  which  prohibits  the 
receipt  of  such  goods  or  things  in  action,  and 
the  5th  section  of  which  makes  all  conveyances 
and  deposits  of  goods  or  other  things  void.  1 
R.  S.,  772.  It  seems  to  have  been  the  object 
of  many  statutes  to  give  a  short  mode  of  de- 
claring in  debt  or  assumpsit  for  the  recovery  of 
money  or  goods  paid  or  transferred  in  violation 
of  any  law,  to  avoid  the  entangling  and  nice 
technicalities  of  special  counts.  Thus  in  the  old 
Act  to  prevent  usury,  an  action  of  debt  was 
given  for  money  or  goods  received  as  an  usuri- 
ous premium.  2  R.  L. ,  64,  sec.  2.  So  as  to 
gaming.  1  R.  L.,  153,  sec.  2.  These  provis- 
ions seem  to  have  been  transferred  generally 
to  the  Revised  Statutes  in  the  title  above  men- 
tioned. 2  R.S.,  351.  The  scope  of  the  former 
and,  to  a  certain  extent,  of  the  present  enact- 
ments, was  to  permit  the  plaintiff  to  declare  in 
a  short  way  by  referring  to  the  statute  gener- 
erally.  The  section  above  referred  to  in  rela- 
tion to  the  action  of  trover  is  so  far  as  I  know, 
new,  and  it  is  not  simply  permissive,  but  im- 
perative— "the  plaintiff  shall  set  forth  in  his 
declaration  that  the  goods  or  things  were  con- 
verted contrary  to  the  provisions  of  the  stat- 
ute." The  plaintiff  has  not  so  set  it  forth  in 
his  declaration;  the  objection  was  duly  taken 
and  was  overruled.  It  seems  to  me  that  this 
section  applies  to  this  case,  and  that  its  provis- 
ions have  been  overlooked  and  disregarded. 
I  am  not  aware  of  any  judicial  construction  of 
the  section,  but  if  applicable  to  this  case  it  is 
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fatal  to  the  plaintiff's  right  of  recovery.    Not 
being  able  to  perceive  why  it  is  not  applicable, 
I  am  of  opinion  that  a  new  trial  should  be 
granted  for  this  cause. 
New  trial  ordered. 

Affirmed— 2  N.  Y.,  132 ;  6  N.  Y.,  107 ;    10  Barb.,  576. 

Conversion—  What  constitutes.  Reviewed- 44  Mo., 
545. 

Cited  in-6  N.  Y.,  383 ;  31  N. Y.,  493 ;  60  Mo.,  321 ;  73 
Mo.,  198. 

Usurious  agreement— Ratification  of.  Cited  in— 27 
N.  Y.,  143  :  11  Barb.,  88 :  25  How.  Pr..  326. 

Usury— Contract  void  for— Possession  tortious.  Ex- 
plained-64  N.  Y.,  298 ;  21  Am.  Kep.,  611 ;  6  Trans. 
App.,  284 ;  7  Bos.,  163,  167. 

Cited  in— 27  N.  Y.,  585 ;  39  N.  Y.,  30 ;  40  N.  Y..  488  ; 
84N.Y..  633;  30  How.  Pr.,  143 :  15  Abb.  N.Y.,  30 :  4 
Bos.,  621 ;  23  Ind.,  421 ;  39  N.  J.  L.,  26. 
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*THE  TONA  WANDA  R.  R.  CO.  [*255 

v. 
MUNGER. 

Trespass  at  Common  Law —  Unwarrantable  En- 
try fa —  When  Excused  by  Necessity — Statutory 
Provisions  as  to  Fences— Liability  of  Rfiilroad 
Company  for  Destruction  of  Cattle  Getting  on 
Track  from  Highway. 

Every  unwarrantable  entry  by  a  person  or  his  cat- 
tle on  the  land  of  another,  is  a  trespass. 

This  is  so  at  common  law,  though  the  entry  be  by 
cattle  coming1  from  the  highway,  and  the  land  be 
unfenced ;  and  it  is  no  excuse  that  the  owner  exer- 
cised care  and  prudence  to  keep  them  in  his  own  in- 
closure. 

The  purpose  of  fences,  in  the  view  of  the  common 
law,  is  to  keep  the  owner's  cattle  in,  and  not  the  cat- 
tle of  others  out.  Per  Beardsley,  Ch.  J. 

But  if  cattle  driven  along  a  highway,  escape 
into  an  adjoining  field,  against  the  owner's  will,  the 
rule  does  not  apply,  and  the  trespass  is  excused. 
And  so  of  other  cases  of  unavoidable  necessity.  Per 
Beardsley,  CTi.  J. 

Where  a  proprietor  of  land  is  bound  by  prescrip- 
tion to  fence  against  cattle  lawfully  in  the  highway, 
he  cannot  maintain  trespass  for  an  entry  of  cattle 
arising  out  of  a  defect  in  his  fences.  Per  Beardsley, 
Ch.  J. 

The  provisions  of  the  Revised  Statutes  authorizing 
towns  to  prescribe  what  shall  be  a  sufficient  fence, 
and  to  determine  when  cattle  may  run  at  large  on 
the  highways ;  and  that  which  forbids  a  recovery 
for  a  trespass  by  cattle  lawfully  in  a  highway,  by 
one  whose  fences  do  not  conform  to  the  town  reg- 
ulation, do  not  apply  to  lands  owned  by  a  railroad 
corporation  and  used  as  a  railroad  tract. 

And  inasmuch  as  these  statutes  authorize  the  ap- 
propriation, to  the  use  of  anyone  having  cattle 
whom  he  may  choose  to  have  run  at  large,  without 
a  provision  for  compensation,  of  the  grass  and  herb- 
age growing  on  the  track  of  highways  which,  sub- 
ject to  the  public  right  of  way.  are  the  property  of 
private  proprietors :  such  statutes  are  to  that  ex- 
tent unconstitutional  and  void.  Per  Beardsley,  Ch.  J. 

Accordingly,  held,  that  where  cattle  enter  from  a 
highway,  where  it  crosses  a  railroad,  on  to  the  track 
of  such  railroad,  such  entry  is  a  trespass,  although 
there  is  no  obstacle  to  prevent  such  entry,  and  the 
town  has  made  regulations  requiring  fences  of  a 
particular  kind,  and  allowing  cattle  to  run  at  large 
on  the  highways. 

Cattle  escaping  from  the  owner's  inclosure  into  a 
highway,  against  his  will,  are  not  "lawfully  going 
at  large,"  within  the  meaning  of  the  statute.though 
there  be  a  town  regulation  authorizing  cattle  to  run 
at  large.  Per  Beardsley,  Ch.  J. 

An  action  for  negligence  cannot  be  sustained  if 
the  wrongful  act  of  the  plaintiff  co-operated  with 
the  misconduct  of  the  defendant  to  produce  the 
damages  sustained. 

This  is  so  whether  the  plaintiff's  act  be  negligent 
or  willful. 

Therefore,  where  domestic  animals  stray  upon 
land  where  they  have  not  a  right  to  be,  and  are  in- 
jured by  the  negligence  of  the  owner  of  the  land,  an 
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action  will  not  lie  by  the  owner  of  the  beasts  against 
the  owner  of  the  land. 

Otherwise,  where  the  act  by  which  the  injury  is 
effected  is  criminal  or  is  calculated  to  endanger  nu- 
111:111  life. 

Accordingly,  held,  that  a  railroad  company  is  not 
356*1  liable  for  negligently  runninsr  *an  engine 
upon  and  killing  the  cattle  of  the  plaintiff,  which 
had  come  from  the  highway,  upon  the  track  of  the 
railroad,  though  there  was  no  physical  obstacle  to 
prevent  their  entry. 

Citations— 19  Johns.,  385;  1  Chit.  PL,  ed.  1837,  p.  94, 
95,544 ;  Browne,  Actions  at  Law,  369 :  Gale  &  W.  Eas., 
297 :  6  Mass..  94 ;  Dyer,  372,  pi.  10 ;  1  Cow.,  79,  n.  87,  n. 
88,  n:  Com.  Dig.  Trespass,  D. ;  16  Mass.,a5;  1  Arch.  N. 
P.,  358 ;  Fitz.  N.  B.,  298,  n. :  I  R.  S.,  341,  sec.  5,  sub.  11 ; 
$53,  art.  4 ;  355,  sec.  44 ;  2  Saund.,  285,  n.  4  ;  12  Johns., 
433:  Laws  1838,  p.  253;  2  Smith,  L.  C.  Phil,  ed.,  94,99, 
notes;  3  Kent,  432,  434 ;  3  Wend.,  142 ;  4  Hill,  140 ;  Cro. 
Jac.,  158 ;  4  Carr.  &  P.,  138,  297 ;  1  Esp.,  203 ;  10  Met., 
371 ;  8  Mees.  &  W.,  782 ;  4  Bing.,  628  ;  3  B.  &  Aid.. 304 ; 
5  Hill,  282;  1  Den.,  99 ;  Story,  Bl.,  sees.  19,  22 ;  3  Den., 
236. 

TERROR  to  the  Monroe  C.  P.  Hunger  sued 
J-J  the  plaintiffs  in  error  in  the  court  below 
in  case,  for  the  negligence  of  the  defendants  in 
that  suit  in  running  their  steam  engine  and 
cars,  by  means  of  wlaich  two  oxen,  the  prop- 
erty of  the  plaintiff,  were  run  over  and  killed. 
Plea,  not  guilty. 

At  the  trial  in  December,  1844,  the  plaintiff 
proved  that  the  defendants'  railroad  passed 
through  the  farm  of  the  plaintiff  in  the  Town 
of  Gates,  and  that  a  highway  crossed  the  rail- 
road at  that  place  ;  that  August  4,  1843,  at 
about  midnight,  the  engine  attached  to  a  train 
of  cars  ran  upon  two  oxen  of  the  plaintiff  and 
killed  them,  the  engine  being  thrown  off  the 
track  by  the  obstruction  ;  that  the  cars  were 
going  east  at  the  rate  of  from  7  to  9  miles  an 
hour;  that  the  night  was  dark  and  misty,  and 
there  was  no  moon;  and  though  there  was  a 
lamp  on  the  forepart  of  the  engine,  the  plaint- 
iff's witness  said  it  was  dim,  and  he  thought 
the  oil  was  not  good.  The  plaintiff  also  proved 
that  at  8  o'clock  in  the  evening  preceding  the 
accident,  the  oxen  were  in  his  own  pasture, 
which  was  inclosed  by  a  good  fence  ;  that  in 
the  morning  the  fence  was  down,  three  or  four 
rails  being  thrown  off  ;  that  after  getting  out 
of  the  pasture  the  cattle  could  go  directly  upon 
the  highway,  on  to  the  track  of  the  railroad, 
and  then  there  was  nothing  to  prevent  their 
passing  along  the  track,  there  being  no  cattle 
guards  or  other  obstruction  ;  and  that  the  road 
crossed  a  short  distance  above  the  place  where 
the  accident  happened.  One  of  the  plaintiff's 
witnesses  said  he  could  see  25  rods  ahead  of 
the  engine  on  the  track  of  the  road  by  the  light, 
and  that  the  train  could  be  stopped  in  running 
the  distance  of  50  feet,  though  running  at  the 
rate  of  ten  or  twelve  miles  an  hour. 

The  plaintiff  gave  in  evidence  the  town  reg- 
ulations of  the  Town  of  Gates,  passed  in  1835. 
By  them  it  was  declared  that  cattle  might  "run 
at  large,"  and  that  all  fences  in  such  town 
should  be  4i  feet  high  and  well  filled  in,  and 
that  all  persons  in  said  town  should  fence  their 
lands  by  such  fence. 

257*]  *On  the  part  of  the  defendant  it  was 
shown  that  the  spot  where  the  accident  hap- 
pened was  about  eight  rods  east  of  the  road 
crossing  ;  that  the  engineer  could  not  see  more 
than  five  or  six  rods  ahead  ;  that  the  lamp  and 
oil  were  good  and  in  good  order;  that  the  oxen 
were  lying  on  the  track,  and  that  as  soon  as 
they  were  seen,  which  was  as  early  as  it  was 
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possible  to  see  them,  the  safety  valve  was 
raised  to  frighten  them,  the  engine  was  re- 
versed and  the  break  was  applied,  and  every- 
thing practicable  was  done  to  stop  the  train, 
but  it  ran  upon  them  ;  that  the  usual  speed 
was  fourteen  or  fifteen  miles  an  hour,  but  they 
were  then  running  at  about  eight  miles  ;  and 
that  the  train  could  not  be  stopped  short  of 
about  ten  rods  from  the  time  of  making  the 
attempt. 

The  court  charged  the  jury  that  if  the  de- 
fendants' business  was  of  a  kind  which  was 
dangerous  to  the  lives  or  property  of  others, 
they  were  bound  to  use  the  utmost  caution  ; 
but  it  was  left  to  the  jury  to  say  whether  the 
business  was  of  that  character,  and  whether 
proper  caution  was  used.  It  was  declared  that 
the  plaintiff  must  be  free  from  negligence,  but 
if  his  cattle  got  out  of  his  lot  without  careless- 
ness or  negligence  on  his  part  and  went  upon 
the  railroad  and  were  ran  over  by  the  negli- 
gence of  the  defendants,  they  were  liable;  that 
the  town  regulations  passed  in  1835  still  con- 
tinued in  force,  and  that  the  plaintiff's  cattle 
were  not  trespassers  by  being  on  the  railroad; 
but  that  independent  of  these  regulations  all 
that  could  be  required  of  the  plaintiff  was  the 
exercise  of  ordinary  care  and  prudence  in  tak- 
ing care  of  his  cattle.  The  defendants'  coun- 
sel asked  the  court  to  charge  that  the  town 
regulation  which  had  been  proved  referred 
only  to  public  highways,  and  was  not  applica- 
ble to  the  railroad.  The  court  refused  to 
charge  in  that  manner  ;  and  in  conclusion  ad- 
vised the  jury  that  they  were  to  judge  wheth- 
er, under  all  the  circumstances,  eight  or  nine 
miles  an  hour  was  too  fast  to  run  the  cars,  and 
that  the  question  whether  there  was  negli- 
gence or  not  was  submitted  to  them.  The  de- 
fendants' counsel  excepted  to  each  distinct 
branch  of  the  charge.  The  defendants  brought 
error  on  a  bill  of  exceptions. 

*Mr.  A.  Sampson,  for  plaintiffs  [*258 
in  error.  1.  The  judge  erred  in  charging  the 
jury  that  the  plaintiff's  oxen  were  not  tres- 
passers on  the  railroad.  Neither  the  town  law 
nor  the  statute  under  which  it  was  passed  had 
any  reference  to  a  railroad.  It  only  contem- 
plated common  highways  as  those  on  which 
cattle  might  run  at  large.  1  R.  S.,  341,  sec.  5, 
sub.  11.  But  as  to  highways  the  Act  is  not 
warranted  by  the  Constitution,  for  the  public 
have  but  an  easement  in  the  land,  while  the 
owner  retains  all  other  rights,  subject  to  the 
right  of  passage ;  and  authorizing  it  to  be  de- 
pastured by  everyone,  is  an  appropriation  of 
private  property  for  what  is  not  a  public  use 
and  without  any  compensation.  Taylor  v. 
Porter,  4  Hill,  140.  2.  The  court  erred  in  de- 
ciding that  the  defendants  were  bound  to  use 
the  greatest  degree  of  caution.  3.  The  in- 
struction that  if  the  plaintiff  exercised  ordinary 
care  and  prudence  in  taking  care  of  his  cattle, 
it  was  enough.  The  question  was,  whether 
they  were  lawfully  on  the  railroad.  If  they 
had  no  right  to  be  there,  the  means  which  the 
plaintiff  had  taken  to  keep  them  off  were  of 
no  importance.  Bush  v.  Brainard,  1  Cow., 
78.  It  was  erroneous  to  submit  to  the  jury 
the  question  whether  there  could  be  negligence 
in  running  railroad  cars  at  half  speed. 

Mr.  W.  J.  Bacon,  for  defendant  in  error, 
insisted  that  the  cattle  were  lawfully  running 
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at  large.  When  Bush  v.  Brainard  was  de- 
-cided, there  was  no  statute  giving  effect  to  town 
regulations  as  to  cattle  running  at  large,  but 
the  Revised  Statutes  conferred  plenary  powers 
on  the  towns  on  that  subject;  1  R.  S.,  341,  sec. 
-5;  and  the  Town  of  Gates  has  determined  that 
•cattle  may  run  at  large  on  the  high  ways  in  that 
town.  The  railroad  was  not  fenced  or  other 
wise  protected  against  cattle  coming  upon  it 
from  the  highway.  Again;  the  plaintiff  was 
not  in  fault.  His  field  in  which  the  oxen  were 
kept  was  sufficiently  fenced,  and  if  the  cattle 
were  improperly  on  the  railroad,  no  negligence 
•can  be  imputed  to  him.  The  charge  was  cor- 
rect as  to  the  degree  of  care  to  which  the  de- 
fendants ought  to  be  held.  The  great  force 
and  rapidity  of  a  railroad  train,  and  the  immi- 
nent danger  of  destructive  or  fatal  conse- 
259*]  quences,  should  require  from  *those 
who  use  them  for  profit  the  greatest  possible 
measure  of  caution. 

By  the  Court,  Beardsley,  Ch.  J.  These 
•oxen,  when  killed,  were  on  the  defendant's 
land.  They  had  broken  from  the  plaintiff's 
field  into  the  highway,  along  which  they  wan- 
dered to  the  railroad,  where,  leaving  the  high- 
way, they  passed  on  the  railroad  to  the  place 
where  the  accident  occurred. 

Every  unwarrantable  entry  by  a  person  or 
his  cattle,  on  the  land  of  another,  is  a  trespass, 
and  that  whether  the  land  be  inclosed  or  not. 
Wells  v.  Howell,  19  Johns.,  385;  1  Ch.  PI.,  ed. 
1837,  pp.  94,  95;  Browne,  Actions  at  Law,  369. 
It  is  a  general  rule  of  the  common  law  that  the 
owner  of  cattle  is  bound,  at  his  peril,  to  keep 
them  off  the  land  of  other  persons,  and  he  can 
not  justify  or  excuse  such  an  entry  by  show- 
ing that  the  land  was  unfenced.  Fences  were 
designed  to  keep  one's  own  cattle  at  home,  and 
not  to  guard  against  the  intrusion  of  those  be- 
longing to  other  people.  Gale  &  Whatley.Law 
of  Easements,  297  ;  Rust  v.  Low,  6  Mass.,  94  ; 
Dyer,  372,  pi.  10  ;  1  Cow.,  79,  n.  There  may 
be  exceptions  to  the  rule  stated,  growing  out 
of  a  necessity,  all  but  irresistible,  in  particular 
exigencies, as  where  cattle  driven  along  a  high- 
way, stray  from  it  in  sight  of  the  person  in 
•charge  of  them,  and  pass,  against  his  will, onto 
uninclosed  land  adjoining  the  highway,  he 
making  fresh  suit  to  bring  them  back  ;  for  in 
such  case  the  owner  ought  not  to  be  chargeable 
for  this  involuntary  trespass  on  the  land,  nor 
for  the  herbage  the  cattle  may  crop,  raptim  et 
8par#im,  as  they  go  along.  1  Cow.,  87,  n.  ; 
Com.  Dig.  Trespass,  D;  Stackpole  v.  Healy,  16 
Mass.,  35  ;  1  Archb.  N.  P.,  358  ;  Fitz.  N.  B., 
1598,  n.  But  there  is  no  occasion  to  dwell  upon 
this,  or  any  other  common  law  exception  to 
the  rule,  for  none  of  them  afford  any  legal 
justification  or  excuse,  for  the  entry  of  these 
oxen  upon  the  land  of  the  defendants.  Nor, 
indeed,  was  it  suggested  on  the  argument.that 
by  the  common  law,  this  entry  was  anything 
short  of  a  trespass,  although  it  was  urged  not 
to  be  so  under  the  Revised  Statutes. 

By  the  Statute,  1  R.  S.,  353,  art.  4,  it  maybe 
26O*]  made  the  *duty  of  owners  of  adjoining 
lands  to  build  and  maintain  certain  parts  of 
the  division  fences.  The  like  obligation  may 
also  be  imposed  by  contract,  or  prescription 
which  presupposes  an  original  contract ;  and 
where  the  duty  exists  and  has  been  violated, 
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the  law  will  give  no  redress  to  the  party  in 
fault  for  damages  sustained  by  him  in  conse- 
quence of  a  defect  in  that  part  of  the  fence  he 
WHS  bound  to  make  or  repair.  1  Ch.  PL,  544; 
2  Saund.,  285,  n.  4;  1  Cow.,  79,  n.  ;  Shepherd 
v.  Hees,^  Johns.,  433.  An  Act  passed  in  1838, 
Laws  1838,  p.  253,  declares  that  "If  any  person 
liable  to  contribute  to  the  erection  or  repara- 
tion of  a  division  fence,  shall  neglect  or  refuse 
to  make  and  maintain  his  proportion  of  such 
fence,  or  shall  permit  the  same  to  be  out  of  re- 
pair, he  shall  not  be  allowed  to  have  and  main- 
tain any  action  for  damages  incurred."  This 
created  no  new  rule,  but  merely  affirmed  a 
well  settled  principle  of  the  common  law,  for- 
bidding a  recovery  in  any  case  for  damages 
which  the  negligence  or  positive  misfeasance 
of  the  party  complaining  contributed  to  bring 
upon  himself.  We  shall  have  occasion  further 
to  advert  to  this  principle  ;  but  at  present  it 
may  be  observed  that  no  question  as  to  division 
fences  is  involved  in  this  case,  for  these  oxen 
escaped  directly  from  the  plaintiff's  field  into 
the  highway,  and  from  which  they  passed  onto 
the  land  of  the  defendants. 

Where  a  prescriptive  obligation  rests  on  the 
owner  of  land  adjoining  a  highway,  to  fence 
against  cattle  lawfully  therein, he  cannot  main- 
tain trespass  for  an  entry  by  such  cattle 
through  a  defect  in  his  fence.  This  is  well  set- 
tled. But  it  is  not  pretended  any  such  prescrip- 
tive duty  rested  on  these  defendants.  On  the 
argument  the  case  was  placed  on  the  ground 
that  the  Statute  required  them  to  fence  against 
cattle  running  at  large  in  the  highway,  and 
that  is  the  precise  point  to  be  considered. 

A  section  of  the  Revised  Statutes  declares 
that  "The  electors  of  each  town  shall  have 
power  at  their  annual  town- meeting,"  to  make 
"rules  and  regulations  for  ascertaining  the 
sufficiency  of  all  fences  in  such  town  ;  for  de- 
termining the  times  and  manner  in  which  cat- 
tle, horses  or  sheep,  shall  be  permitted  to  go  at 
large  on  highways ;  and  for  impounding  an- 
imals." 1  R.  S.,  341,  sec.  5,  sub.  11.  And  by 
a  subsequent  section,  p.  355,  sec.  44,  "  when- 
ever *the  electors  of  any  town  shall  [*261 
have  made  any  rule  or  regulation,  prescribing 
what  shall  be  deemed  a  sufficient  fence  in  such 
town,  any  person  who  shall  thereafter  neglect 
to  keep  a  fence  according  to  such  rule  or  reg- 
ulation, shall  be  precluded  from  recovering 
compensation  in  any  manner,for  damages  done 
by  any  beast,  lawfully  going  at  large  on  the 
highways,  that  may  enter  on  any  lands  of  such 
person,  not  fenced  in  conformity  to  the  said 
rule  or  regulation,  or  for  entering  through  any 
defective  fence." 

The  last  section  of  the  statute,  it  will  be  no- 
ticed, applies  only  where  the  town  has  pre- 
scribed "what  shall  be  deemed  a  sufficient 
fence,"  and  where  the  beasts  were  "lawfully 
going  at  large  on  the  highways." 
In  1835  the  Town  of  Gates,  where  these  oxen 
were  killed,  made  regulations,  declaring  that 
cattle  might  "run  at  large,"  and  "that  all 
fences  in  said  town,  should  be  four  feet  and  a 
half  high  and  well  filled  in,  and  that  all  per- 
sons in  said  town  should  fence  their  lands  by 
such  fence." 

Now  let  it  be  conceded  that  these  regulations 
were  in  as  full  force  when  this  casualty  oc- 
curred in  1843,  as  when  made  in  1835, 1  still  do 
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not  see  that  they  can  at  all  aid  the  plaintiff.  In 
the  first  place,  that  part  of  them  requiring 
lands  to  be  fenced,  is  wholly  inapplicable  to 
such  land  as  is  used  for  the  track  of  a  railroad 
where  it  intersects  a  highway.  In  terms,  the 
regulations  declare  that  all  lands  shall  be 
fenced  by  fences  four  and  a  half  feet  high, and 
well  filled  in,  a  provision  which  we  cannot  sup- 
pose was  ever  designed  to  have  any  application 
to  the  site  of  a  railroad  where  it  crosses  a  high- 
way. It  would  be  absurd  to  require  fences  to 
be  made  at  such  places,  and  the  mere  general 
terms  of  a  town  regulation  should  receive  a 
more  rational  interpretation.  To  avoid  giving 
a  grossly  absurd  meaning  to  a  statute  or  reg- 
ulation, we  should  not  only  look  at  all  its  words, 
but,  if  need  be,  should  understand  them  in 
their  most  rigorous  sense.  Looking  at  this 
regulation  then,  we  shall  see  that,  literally, 
none  but  "persons  in  said  town"  are  required 
thus  to  fence  their  lands.  The  word  "persons" 
doubtless  may,  and  in  some  cases  should,  be 
262*]  understood  to  embrace  Corporations, 
which  are  legal  persons,  but  as  here  used,  it  can 
have  no  such  meaning;  the  persons  referred  to 
in  the  regulation  must  be '  'in  said  town,"  words 
which,  in  no  just  sense,  can  be  applied  to  this 
Railroad  Corporation. 

But  of  themselves,  town  regulations,  however 
explicit,  can  have  no  effect  upon  the  particular 
question  now  under  consideration.  If  violated, 
they  would  neither  justify  or  excuse  an  entry 
on  the  track  of  a  railroad,  nor  could  they  de- 
prive its  owners  of  the  right  to  maintain  an  ac- 
tion of  trespass  for  the  entry.  Town  regula- 
tions have,  for  these  purposes,  no  intrinsic 
vigor  or  authority,  and  are  only  made  efficient 
by  the  44th  section  of  the  statute  which  has  al- 
ready been  set  forth  at  large.  That  section 
precludes  a  recovery,  by  any  person  who  shall 
neglect  to  keep  a  fence  according  to  the  rule 
prescribed  by  the  town,  for  damages  done  by 
beasts  "  lawfully  going  at  large  on  the  high- 
ways, that  may  enter  on  any  lands  of  such 
person,  not  fenced  in  conformity  to  the  said 
rule." 

This  section,  in  its  terms  and  spirit,  seems 
applicable  to  such  lands  only  as  are  usually 
fenced,  or  which  are  capable  of  being  used  in 
that  condition.  But  this  cannot  be  done  with 
the  track  of  a  railway.  No  one  ever  supposed 
that  such  a  strip  of  land  should  be  surrounded 
in  its  whole  extent,  by  a  fence,  or  that  a  fence 
could  be  maintained  across  a  railway  at  every 
intersection  of  a  highway.  It  is  not  too  much 
to  say  that  this  would  be  wholly  impractica- 
ble without  entirely  defeating  the  great  object, 
accelerated  speed,  for  which  railroads  are  al- 
lowed to  be  constructed.  The  general  terms 
of  a  statute,  declaring  what  consequences  shall 
follow  a  refusal  or  neglect  to  fence  land,  in 
conformity  with  town  regulations,  especially 
a  statute  passed,  as  the  section  in  question 
was,  years  before  a  railroad  had  been  made  on 
this  continent,  cannot  reasonably  be  under- 
stood to  have  any  application  to  land  occu- 
pied as  the  track  of  such  a  road.  If  the  Leg- 
islature had  intended  to  confer  on  the  sev- 
eral towns,  through  which  railroads  might  be 
constructed,  the  requisite  power  to  compel 
the  owners  of  such  roads,  to  guard  against  the 
entry  of  cattle  thereon,  from  the  highway,  we 
have  a  right  to  believe  that  the  power  would 
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have  been  given  in  very  *explicit  and  [*263 
unambiguous  terms;  and  that  no  town,  in  the 
exercise  of  such  a  power,  would  have  made 
regulations  at  all  like  those  in  evidence  in  this 
case.  A  fence  four  feet  and  a  half  high  is  by 
no  means  adapted  to  the  object,  although  a 
ditch,  impassable  by  cattle,  may  readily  be  cut 
on  each  side  of  a  highway  where  intersected 
by  a  railroad,  and  which  would  in  no  degree 
interfere  with  the  movement  of  a  railroad 
train.  Something  like  this,  which  would  be 
an  effectual  guard  against  cattle  at  such  places, 
would  seem  to  be  but  reasonable  as  between 
the  owners  of  railroads  and  the  owners  of  cat- 
tle passing  upon,  or  casually  at  large  in  the 
highway,  while  it  is  imperiously  demanded 
with  a  view  to  the  safety  of  passengers  and 
property  on  the  railroad  trains.  This,  how- 
ever, is  foreign  to  the  case  in  hand.  The  Legis- 
lature have  not  yet  authorized  towns  to  re- 
quire that  ditches  shall  be  cut,  nor  did  the 
Town  of  Gates  assume  to  exercise  any  such 
power.  The  regulation  called  for  fences,  not 
ditches;  and  neither  that,  nor  the  section  of 
the  statute  to  which  reference  has  been  made, 
can  be  held  applicable  to  land  at  a  railroad 
crossing.  Obviously,  neither  was  designed 
for  land  used  as  the  track  of  a  railroad.  These 
town  regulations  and  the  statute  cannot,  there- 
fore, excuse  the  entry  of  these  oxen  upon  the 
land  of  the  defendants,  nor  are  they  thereby 
precluded  from  recovering  their  damages  for 
this  entry.  There  was  nothing  to  change  the 
rule  of  the  common  law  which  requires  the 
owner  of  cattle  to  keep  them  off  the  land  of  all 
other  persons.  The  entry  was  made  without 
authority  or  excuse,  and  was,  consequently,  a 
trespass  on  the  defendants. 

There  is  another  view  of  this  part  of  the 
case,  leading  to  the  same  result.  If  these  oxen 
were  not  "lawfully  going  at  large  on  the  high- 
ways," sec.  44,  supi-a,  their  entry  on  the  de- 
fendants' land  could  not  be  excused  by  the 
want  or  defect  of  fences.  The  oxen  were  not 
in  the  highway  for  the  ordinary  purpose  of 
travel  in  passing  from  one  place  to  another, 
but  having  broken  out  of  the  plaintiff's  field, 
were  literally  "at  large,"  for  grazing,  rest  or 
mischief,  as  their  wants  or  instincts  might 
prompt.  This,  in  my  judgment,  was  far 
enough  from  "lawfully  going  at  large,"  in  a 
highway, notwithstanding  the  Legislature  have 
*declared  that  towns  may  determine  [*264 
the  times  and  manner  in  which  cattle,  horses 
and  sheep  shall  be  permitted  to  go  at  large. 
Sec.  5,  sub.  11,  supra. 

The  public  interest  in  a  highway  compre- 
hends the  right  of  every  individual  to  pass  and 
repass  upon  it,  in  person  and  with  his  prop- 
erty, at  his  own  pleasure;  but  confers  no  right 
to  use  it  as  a  sheep  walk  or  pasture  ground 
for  cattle.  Subject  to  this  right  of  passage 
and  the  right  to  make  repairs  and  the  like,  the 
soil  of  a  highway  and  the  grass  and  herbage 
growing  thereon,  are  still,  in  the  strictest  sense 
private  property.  1  Cow.,  88,  note;  2  Smith, 
L.  Cas.,  Phil,  ed.,  94,  99.  notes;  3  Kent,  432, 
434.  Cattle,  at  large  in  the  highway,  will  not 
only  trample  down  but  also  crop  and  eat  the 
grass  and  herbage  there  growing;  and  if  the 
Legislature  have  power  to  authorize  their  run- 
ning at  large,  the  grazing  cannot  be  wrongful. 
What  would  this  be  but  taking  the  private 
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property  of  the  owner  of  the  land  used  as  a 
highway,  and  transferring  it  to  the  owner  of 
the  cattle?  In  my  judgment,  the  Legislature 
have  no  such  power,  whether  compensation 
be  made  or  not,  but  certainly  in  no  case  unless 
compensation  is  made.  On  this  short  ground, 
I  think  the  town  regulation  assuming  to  author- 
ize cattle  to  "run  at  large,"  was  wholly  void. 
But  it  is  not  my  purpose  further  to  discuss  the 
question,  and  I  will  only  refer  to  cases  and 
books  which,  in  my  view,  fully  sustain  what  I 
have  stated.  Stackpole  v.  Healy,  supra;  Holla- 
•dny  v.  Marsh,  3  Wend.,  142;  1  Cow.,  88,  n.; 
Taylor  v.  Porter,  4  Hill,  140.  On  this  second 
ground,  therefore.as  well  as  on  that  first  stated, 
my  conclusion  is  that  these  oxen,  when  killed, 
were  trespassing  on  the  defendant's  land. 

The  present  action  is  founded  on  the  alleged 
negligence  of  the  agents  and  servants  of  the 
defendants,  in  running  their  engine  on  the 
railway,  whereby,  as  is  charged,  the  plaintiff's 
oxen  were  killed.  It  is  not  pretended  the  act 
was  done  designedly,  by  the  persons  in  charge, 
but  simply  that  it  occurred  through  their  neg- 
ligence and  want  of  care. 

It  is  a  well  settled  rule  of  law,  that  such  an 
action  cannot  be  sustained  if  the  wrongful  act 
265*]  of  the  plaintiff  co-operated  with  *the 
misconduct  of  the  defendants  or  their  servants 
to  produce  the  damage  sustained.  I  do  not 
mean  that  the  co  operating  act  of  the  plaintiff 
must  be  wrong  in  intention  to  call  for  the  ap- 
plication of  this  principle,  for  such  is  not  the 
law.  The  act  may  have  been  one  of  mere  neg- 
ligence on  his  part,  still  he  cannot  recover.  Or 
his  beast,  while  trespassing  on  the  land  of  an- 
other person,  and  that  without  the  consent  or 
knowledge  of  its  owner,  may  have  been  dam- 
nified through  some  careless  act  of  the  owner 
of  the  land,  yet  the  fact  of  such  trespass  con- 
stitutes a  decisive  obstacle  to  any  recovery  of 
damages  for  such  an  injury.  It  is,  strictly 
speaking,  damnun  absque  injuria. 

The  case  of  Blyth  v.  Topham,  Cro.  Jac.,  158. 
was  an  action  for  digging  a  pit  in  a  common, 
by  occasion  whereof  the  plaintiff's  mare,  stray- 
ing there,  fell  into  the  pit  and  was  killed.  It 
was  held  by  the  whole  court  that  the  action 
would  not  lie;  the  plaintiff  had  no  right  in  the 
common,  and  so,  as  against  him,  the  digging 
of  the  pit  was  lawful.  Precisely  so  in  the  pres- 
ent case;  the  plaintiff  shows  no  right  to  have 
his  oxen  on  the  track  of  this  railroad,  for  they 
were  there  straying;  he,  therefore,  cannot  set 
up  that  the  engine  was  unfit  for  use  or  was  run 
in  a  negligent  manner. 

Bush  v.  Brainard,  1  Cow.,  78,  was  in  prin- 
ciple like  that  of  Blyth  v.  Topham.  Some  ma- 
ple syrup  had  been  left  by  the  defendant  in 
buckets  in  an  open  shed  on  his  own  uninclosed 
woodland.  The  plaintiff's  cow  came  in  the 
night  and  drank  the  syrup,  which  caused  her 
death.  It  was  agreed  by  the  court  "that,  al- 
though the  defendant  was  guilty  of  gross  neg- 
ligence,"— "the  plaintiff,  having  no  right  to 
permit  his  cattle  to  go  at  large"  on  the  defend- 
nt's  land,  could  not  recover. 

Numerous  other  cases  have  been  determined 
on  the  same  principle.  Sarch  v.  Blackburn,  4 
C.  &  P.,  297,  was  an  action  brought  to  recover 
damages  for  an  injury  by  the  bite  of  a  vi- 
cious dog  kept  by  the  defendant  The  dog 
was  chained  in  a  yard  in  the  rear  of  the  de- 
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fendant's  house,  near  one  of  the  passages  lead- 
ing to  it,  and  through  which  the  plaintiff  was 
walking  when  the  dog  fell  upon  him.  Ch.  J. 
Tindal,  in  his  charge  to  the  jury  said:  "The 
question  will  turn  upon*whether  there  [*266 
was  a  justifiable  right  to  be  on  the  spot."  "If 
a  man  puts  a  dog  in  a  garden  walled  all  around, 
and  a  wrong  doer  goes  into  the  garden,  and  is- 
bitten,  he  cannot  complain  in  a  court  of' jus- 
tice of  that  which  was  brought  upon  him1  by 
his  own  act."  And  in  an  action  for  an  injury 
done  by  a  vicious  bull,  Ch.  J.  Best  was  not  less 
explicit.  "If  the  plaintiff,"  said  he,  "had 
gone  where  he  had  no  right  to  go,  that  might 
have  been  an  answer  to  the  action;  but  the 
fact  was  not  so.  The  plaintiff  had  a  right  to- 
be  where  he  was — he  was  in  the  pursuit  of  his 
ordinary  business."  Blackmail  v.  Simmons,  3- 
C.  &  P.,  138;  see,  also,  Brock  v.  Copeland,  1 
Esp.,  203;  Rowland  v.  Vincent,  10  Met.,  371; 
and  Jordin  v.  Crump,  8  Mees.  &  W.,  782. 

Where  that  which  is  done  by  a  party  on  his 
own  land  is  illegal  and  punishable  as  such;  or 
although  not  illegal,  if  it  be  an  act  which  prob- 
ably may  endanger  human  life,  as  the  setting 
of  spring  guns,  he  may  be  responsible  even  to- 
a  voluntary  trespasser  for  injuries  thus  sus- 
tained. Birdv.  Holbrook,  4Bing.,  628;  Jordin 
v.  Crump,  supra.  But  even  in  such  a  case, 
where  the  plaintiff  had  notice  that  deadly  en- 
gines were  placed  in  a  wood,  into  which  he, 
notwithstanding,  entered  and  was  severely 
wounded, it  was  held  he  could  not  maintain  any 
action,  having  voluntarily  brought  the  injury 
upon  himself,  llott  v.  Wilkes,  3  B.  &  Aid.  ,304. 
One  who  complains  of  another's  negligence 
should,  himself,  be  without  fault.  Brownell  v. 
Flagler,  5  Hill,  282;  Cook  v.  TJie  Champ.  Trans. 
Co.,  1  Den.,  99.  Where  the  plaintiff,  at  the 
time  of  the  alleged  injury,  was  trespassing  on. 
the  defendant,  or  otherwise  wrong  in  the  par- 
ticular act  complained  of,  such  delinquency 
alone,  with  very  limited  exceptions,  is  a  de- 
cisive answer  to  any  claim  for  damages  found- 
ed on  the  defendant's  negligence. 

Negligence  is  a  violation  of  the  obligation/ 
which  enjoins  care  and  caution  in  what  we  do. 
But  this  duty  is  relative,  and  where  it  has  no 
existence  between  particular  parties,  there  can 
be  no  such  thing  as  negligence,  in  the  legal 
sense  of  the  term.  A  man  is  under  no  obliga- 
tion to  be  cautious  and  circumspect  towards  a 
*wrong  doer.  A  horse  straying  in  a  [*267 
field  falls  into  a  pit  left  open  and  unguarded;, 
the  owner  of  the  animal  cannot  complain,  for 
as  to  all  trespassers  the  owner  of  the  field  had 
a  right  to  leave  the  pit  as  he  pleased,  and  they 
cannot  impute  negligence  to  him.  But  in- 
juries inflicted  by  design  are  not  thus  to  be  ex- 
cused. A  wrong-doer  is  not  necessarily  an 
outlaw,  but  may  justly  complain  of  wanton 
and  malicious  mischief.  Negligence,  however,, 
even  when  gross,  is  but  an  omission  of  duty. 
It  is  not  designed  and  intentional  mischief,  al- 
though it  may  be  cogent  evidence  of  such  an 
Act.  Story,  Bl..  sees.  19.  22;  Gardner  v.Heartt, 
3  Den.,  236.  Of  the  latter,  a  trespasser  may 
complain,  although  he  cannot  be  allowed  to  do- 
so  in  regard  to  the  former. 

In  the  present  case  the  charge  of  the  court 
was  in  several  material  respects  erroneous. 

As  to  passengers  on  this  railroad,  the  de- 
fendants were  certainly  bound  by  the  highest 
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obligations  of  morality  and  law,  to  run  their 
engines  and  trains,  with  the  most  scrupulous 
<;are  and  vigilance.  It  was  also  their  duty  to 
use  every  precaution  to  guard  against  commu- 
nicating flre,  to  buildings  or  other  property,  ad 
jacent  to  the  line  of  their  road,  or  otherwise 
doing  injury  thereto.  But  they  owed  no  such 
duty  to  this  plaintiff  in  regard  to  his  oxen 
when  trespassing  on  their  land.  The  sugges- 
tions of  the  court  below,  on  this  part  of  the 
case,  would  be  very  appropriate  to  a  case  be- 
tween a  passenger  who  had  been  injured 
through  the  negligence  of  an  engineer,  or  the 
•conductor  of  a  train,  but  had  no  proper  bear- 
ing on  the  case  then  to  be  decided  by  the  jury. 
The  court  seem  to  have  held  that  if  the 
plaintiff's  oxen  escaped  from  his  inclosure  aft- 
•er  the  exercise  of  "ordinary  care  and  prudence 
in  taking  care  of"  them,  he  was  not  responsible 
for  their  trespass  on  the  defendants'  land.  This 
view  of  the  law,  we  think,  cannot  be  sustained. 
The  plaintiff  was  bound  at  his  peril  to  keep 
his  cattle  at  home,  or,  at  all  events,  to  keep 
them  out  of  the  defendants'  close,  and  no  de- 
gree of  "care  and  prudence,"  if  the  cattle 
found  their  way  onto  the  defendants'  land, 
would  excuse  the  trespass.  It  would  be  a  new 
268*]  feature  in  the  *law  of  trespass,  if  the 
owner  of  cattle  could  escape  responsibility  for 
their  trespasses  by  showing  he  had  used  "or- 
dinary," or  even  extraordinary  "care  and  pru- 
dence" to  keep  them  from  doing  mischief. 

There  was  manifest  error  in  charging  that 
the  town  regulation,  allowing  cattle  "to  run  at 
large,"  applied  to  railroads  as  well  as  highways, 
so  that  these  oxen  were  not  trespassing  on  the 
defendants' land.  Railroads, although  designed 
to  subserve  the  public  interest  and  convenience, 
are  still  not  highways,  but  in  strictness  mere 
private  property,  and  no  town  has  any  right  to 
authorize  cattle  to  enter  on  them. 

The  jury  were  told  they  might  determine  for 
themselves  and,  consequently,  decide  the  case 
on  the  point,  whether  running  the  cars  at  the 
rate  of  eight  or  nine  miles  an  hour,  was  not,  of 
itself,  an  act  of  culpable  negligence.  If  it  had 
appeared  that  the  road  was  ruinous,  or  the  en- 
gine of  cars  unfit  for  use,  it  would  have  been 
right,  where  the  plaintiff  was  at  liberty  to  com- 
plain of  a  want  of  care,  for  the  jury  to  say 
whether  eight  or  nine  miles  an  hour  was  not, 
under  such  circumstances,  evidence  of  gross 
negligence.  But  where  the  railway,  engines 
and  cars  are  in  good  condition,  it  would,  in 
deed,  be  remarkable,  if  a  rate  of  speed,  not  be 
vond  half  the  usual  rate  on  the  railways  in  the 
State,  could  be  deemed  such  evidence  as  woulc 
authorize  a  jury  to  find  the  fact  of  negligence 
Upon  such  a  state  of  facts  as  I  have  supposed, 
the  point  should  not  be  left  to  a  jury,  for  the 
naked  fact  that  the  rate  of  speed  was  eight  or 
nine  miles  an  hour,  would  be  wholly  insuffi 
cient  to  authorize  a  verdict  finding  negligent 
on  the  part  of  the  owners  of  the  railway. 

I  am  strongly  inclined  to  the  opinion  tha 
further  legislation  would  be  proper  to  guarc 
against  the  entry  of  cattle  on  land  used  for  the 
tracks  of  railways.     The  loss  of  property  in 
this  manner  is  of  no  trivial  consequence;  bu 
the  personal  injuries  thus  inflicted,  and  the 
occasional  loss  of  human  life,  demand  tha 
«very  practicable  effort  should  be  made  to 
avert  such  deplorable  consequences. 
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*The  judgment  below  should  be  re-  [*261 
versed,  and  a  venire  de  novo  awarded. 

Whittlesey,  /.,  being  a  stockholder  in  tl 
Elailroad  Company,  took  no  part  in  thiscaus 
Judgment  reversed. 

Afflrmed-4  N.  Y.,  349. 

Trespass  of  cattle— Liability  of  owner.  Cited  ir 
13  N.  Y.,  46;  45  N.  Y.,  232;  25  Barb.,  10:  37  Bart 
518 ;  55  Barb.,  419 ;  38  How.  Pr.,  39,  325 :  49  Pa.  St.,101 
115  Mass.,  460 ;  15  Am.  Rep.,  121;  25  Vt.,  162 ;  60  Ar 
Dec.,  253 :  71  Ind..  505,  506;  37  Cal.,  417. 

Injury  to  cattle  on  R.  R.  track— Negligence  at 
contributory  negligence.  Approved— 11  Barb.,  114. 

Reviewed— 71  Ind.,  505,  506. 

Cited  in-21  N.  Y.,  117 ;  34  N.  Y.,  11 :  35  N.  Y.,  36 ;  i 
N.  Y.,  212 :  43  N.  Y.,  508 ;  57  N.  Y.,  396 ;  61  N.  Y.,  P" 
4  Trans.  App.,  254 ;  14  Barb.,  370,  593 ;  17  Barb., 
22  Barb.,  583 ;  49  Barb.,  531 ;  32  How.  Pr.,  87  :  3  At 
N.  S.,  103 ;  1  Duer,  583 ;  6  Duer,  417 ;  2  Bos..  378 ;  1  ] 
D.  S.,  272,  532 ;  3  E.  D.  S..  373 :  1  Hilt.,  427 ;  2  Sawj 
28 ;  37  Cal.,  417 ;  71  111.,  509 ;  22  Am.  Rep.,  116 ;  81  F 
595 ;  103  111.,  522 ;  5  Kan..  187 ;  8  Minn.,  161 ;  15  Mir 
362;  49  Pa.  St.,  107:  115  Mass.,  460;  15  Am.  Rep.,  I 
18  N.  W.  Rep.,  680. 

Highway— Fee  to  land  remains  in  owner.  Explain 
—7  Barb.,  302. 

Cited  in-11  Mich.,  452. 

Line  fence— Damages  resulting  from  neglect  to  keep 
in  repair.  Cited  in— 13  Barb.,  497 :  14  Barb.,  370:  25 
Barb.,  10. 

Also  cited  in— 7  N.  Y.,  156. 


WHITE  &  WILLIAMS  «.  PLATT. 

Creditor  Has  Special  Property  in  Collateral  Secu- 
rity— Intrusted  to  Debtor  for  Collection — Dis- 
charge of  Debtor  in  Bankruptcy  While  Pro- 
ceeds Are  in  His  Hands— Liability  Not  Thereby 
Extinguished. 

Where  securities  for  money  are  transferred  and 
delivered  as  collateral  security  for  a  debt  of  the 
party  transferring  them,  the  creditor  acquires  a  spe- 
cial property  in  them. 

And  if  he  afterwards  redellver  them  to  the  debtor 
to  collect  and  secure  them  as  against  the  parties  in- 
debted in  the  securities,  he  still  retains  such  special 
property. 

An  attorney  or  other  person  to  whom  notes  or  ev- 
idences of  debt  are  intrusted  for  the  purpose  of  col- 
lection, stands  in  a  fiduciary  relation  to  his  em- 

Where,under  such  employment  money  is  received 
by  the  attorney  or  agent,  it  is  the  specific  money  of 
the  employer,  and  not  merely  a  debt  owing  him  by 
the  attorney  or  agent. 

And  if  the  attorney  or  agent  neglect  to  pay  it  over 
to  his  principal,  it  is  a  breach  of  trust,  and  the  liabil- 
ity thereby  incurred  is  not  extinguished  by  a  dis- 
charge underthe  late  Bankrupt  Act,  it  being  within 
the  exception  mentioned  in  the  1st  section,  of  debts 
created  in  consequence  of  the  defalcation  of  the 
debtor  while  acting  in  a  fiduciary  capacity. 

Citations— 10  Johns.,  63 ;  5  T.  R.,  215 :  Act,  Aug.  19* 
1841,  sec.  1 ;  1  Story,  Laws  U.  S.,  743,  sec.  24 ;  2  How., 
202 ;  Act,  May  9. 1846,  Stat.,  p.  164 ;  4  N.  Y.,  Leg.  Obs., 
100:  Uohns..  37. 

TERROR  to  the  Recorder's  Qourt  of  the  City 
.U  of  Buffalo.  The  plaintiffs  in  error  brought 
assumpsit  in  the  court  below,  and  the  only 
question  on  the  trial  was,  whether  their  de- 
mand was  barred  by  a  bankrupt  discharge, 
which  the  defendant  had  obtained  in  the  course 
of  proceedings  in  bankruptcy  instituted  by  him- 
self, and  which  he  had  pleaded  to  the  plaint- 
iff's declaration.  The  plaintiffs'  counsel  i 
sisted  that  the  demand  proved  was  created  in 
consequence  of  a  defalcation  of  the  defendant 


NOTE.— Bankruptcy— Discharge  in— What  debts  not 
discharged— What  does  not  pass  to  assignees,  bee  Kip 
v.  Bank  of  N.  Y.,  10  Johns.,  63,  note. 
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•while  acting  in  a  fiduciary  capacity  in  respect 
to  the  plaintiff,  and  so  not  affected  by  the  dis- 
charge. 

It  appeared  that  the  parties  resided  in  Buf- 
27O*]falo:  and  the  defendant  *in  July,  1842, 
owed  the  plaintiffs  about  $900  as  collateral  se- 
curity for  which  he  transferred  and  delivered 
to  them  three  promissory  notes  against  indi 
viduals  living  in  Ohio.  Afterwards  the  de- 
fendant applied  to  the  plaintiffs  for  leave  to 
take  the  notes  with  him  to  Ohio  to  collect  them, 
or  obtain  security  of  the  makers;  and  the 
plaintiffs  accordingly  intrusted  them  to  him  for 
that  purpose.  The  defendant  went  to  Ohio  and 
collected  an  amount  equal  to  the  debt  he  owed 
to  the  plaintiffs,  but  never  paid  any  part  of  it 
to  them;  and  it  was  to  recover  that  money  that 
the  action  was  brought.  The  bankrupt  pro- 
ceedings were  commenced  after  the  defendant 
had  received  the  money.  The  court  held  that 
the  debt  was  not  of  the  character  mentioned, 
.and  charged  the  jury  that  the  discharge  was  a 
defense,  and  the  plaintiffs  excepted.  Verdict 
and  judgment  for  the  defendant.  The  plaint- 
iffs bring  error  upon  a  bill  of  exceptions. 

Mr.  J.  L.  Talcott,  for  plaintiffs.  By  the 
delivery  of  the  notes  to  the  plaintiffs  they  ac- 
quired a  property  therein,  and  were,  conse- 
quently, capable  of  creating  a  trust  respecting 
them.  By  delivering  them  to  the  defendant, 
for  the  purpose  of  obtaining,  for  the  plaintiffs' 
benefit,  further  security,  the  defendant  was 
constituted  a  trustee  for  the  plaintiffs.with  the 
obligation  resting  on  him  to  account  and  pay 
over  to  the  plaintiffs  the  beneficiaries  of  the 
trust.  Having  collected  the  money  and  failed 
to  pay  it  over,  and  having,  as  the  law  intends 
he  did,  converted  it  to  his  own  use,  a  debt 
arose  of  the  precise  character  contemplated  by 
the  Act  of  Congress.  The  defendant  then  was 
a  defaulter  while  acting  in  a  fiduciary  char- 
acter; and  such  debts  are  not  affected  by  a 
bankrupt  discharge.  Chapman  v.  Forsyth,  2 
How.  U.  S.  Reg.,  202,  208.  One  to  whom  a 
chose  in  action  is  intrusted  for  the  purpose  of 
collection,  is  a  trustee.  An  attorney  is  such  in 
respect  to  demands  intrusted  to  him  to  collector 
secure.  Hence  his  receipt  of  the  money  simply 
does  not  constitute  a  debt  for  which  he  may  im- 
mediately be  prosecuted.  He  is  only  liable  to  the 
creditor,  after  a  demand  has  been  made  upon 
271*]  him.  His  refusal  is  a  breach  of  *trust. 
Taylor  v.  Bates,5  Cow.,Q16;Rathbun  v.  Ingalls,! 
Wend.,  320.  The  property  in  the  notes  did  not 
pass  to  the  defendant,  and  would  not  have  gone 
to  bis  assignee  in  bankruptcy.  Kennedy  v. Strong 
10  Johns.,  289;  Floyd  v.  Day,  3  Mass.,  403  ; 
Copemanv.  Oattant,  1  P.  Wms.,  314.  A  simi- 
lar question  has  been  determined  at  Nisi  Prim, 
against  the  bankrupt.  Flagg  v.  Ely,  4  N.  Y. 
Leg.  Obs.,  100. 

Mr.  M.  Fillmore,  for  defendant.  The  notes 
were  merely  pledged  to  the  plaintiffs,  and  when 
the  possession  was  again  delivered  to  the  de- 
fendant, he  was  the  general  owner,  and  could 
not  be  a  trustee  in  regard  to  the  notes.  His  un- 
dertaking to  collect  and  account  rested  merely 
in  agreement,  and  had  none  of  the  features  of 
a  fiduciary  relation.  Hattenv.  Speyer,  1  Johns., 
37.  But  if  this  were  otherwise,  the  employ- 
ment of  the  defendant  was  merely  the  consti- 
tuting an  agency,  and  not  in  a  legal  sense  the 
creation  of  a  trust.  In  popular  language,  it 
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may  be  that  any  undertaking  to  transact  busi- 
ness respecting  the  property  of  another,  is  a 
trust.  But  such  is  not  the  meaning  of  the  stat- 
ute in  question.  The  terms  "  any  other  fidu- 
ciary capacity"  are  associated  with  "executor, 
administrator,  guardian  or  trustee,  "and  it  was 
intended  to  embrace  similar  relations,  and  not 
the  ordinary  transactions  of  business.  Chap- 
man v.  Forgyth,w&s  a  stronger  case  for  the  cred- 
itor than  this, for  a  factor  much  more  nearly  re- 
sembles a  trustee  than  a  mere  collecting  agent. 
The  case  decided  by  Judge  Edmunds  cannot 
be  sustained  without  overturning  the  well  con- 
sidered judgment  of  the  Supreme  Court  of  the 
United  States  in  the  case  first  mentioned. 

By  the  Court,  Whittlesey,  J.  The  prom 
issory  notes  mentioned  in  the  bill  of  exceptions 
were  transferred  by  the  defendant  to  the 
plaintiffs,  as  collateral  security  for  the  pay- 
ment of  a  debt  be  ore  that  time  due  from  the 
defendant  to  the  plaintiffs.  In  other  words, 
these  notes  were  pledged  by  the  defendant  as 
security  for  the  payment  of  that  debt  to  the 
plaintiffs.  By  this  transaction  the  plaintiffs 
acquired  a  special  property  in  *the  [*272 
notes  accompanied  with  possession.  The  de- 
fendant indeed,  had  a general  property  in  them, 
being  entitled  to  the  residuary  interest,  but  the 
plaintiffs  were  entitled  to  hold  these  notes  as 
against  the  defendant  until  their  debt  was  paid. 

If  the  defendant  had  made  his  assignment 
in  bankruptcy  while  the  notes  were  thus  in 
the  hands  of  the  plaintiffs  as  a  pledge,  only 
the  residuary  interest  would  have  passed  by 
such  assignment.  The  same  would  have  been 
the  case  if  the  notes  had  been  placed  in  the 
hands  of  the  defendant  for  collection,  and 
were  uncollected  at  the  time  of  the  assign- 
ment. The  same,  also,  would  have  been  the 
case  as  to  the  money  collected  on'  them  by  the 
defendant,  to  the  extent  of  his  debt  to  the 
plaintiffs,  provided  such  money  had  been  spe- 
cially deposited  or  kept  separate  from  his  other 
funds.  Kip  v.  Bank  of  New  York,  10  Johns., 
63 ;  Tooke  v.  HolUngmorth,  5  T.  R.,  215. 

These  notes  to  which  the  plaintiffs  had  such 
special  property,  accompanied  with  the  posses- 
sion, were  intrusted  to  the  defendant  to  collect 
or  secure.  The  defendant  did  collect  them 
and  use  the  money.  They  were  just  as  much 
the  property  of  the  plaintiffs  after  they  had 
been  delivered  to  the  defendant  for  collection 
as  before.  And  after  the  defendant  had  col- 
lected the  amount  the  plaintiffs  could  sue  him 
in  an  action  for  money  had  and  received,  for 
the  money  so  collected,  as  for  a  new  cause  of 
action  as  distinguished  from  the  original  debt. 

The  question  presented  here  is,  whether  the 
defendant  acted  in  a  fiduciary  capacity  in  the 
collection  of  this  money.  I  cannot  distinguish 
this  case  from  any  other  case  of  intrusting  a 
promissory  note  to  a  third  person  for  collec- 
tion, where  the  bailee  had  no  previous  connec- 
tion with  the  note.  And  the  question  may  be 
more  broadly  stated :  whether  a  person  in- 
trusted with  a  note  to  collect  for  the  holder,  in 
collecting  or  receiving  the  money  upon  it  acts 
in  a  fiduciary  capacity  within  the  meaning  of 
the  Bankrupt  Law.  By  the  Act  of  August  19, 
1841,  to  establish  a  uniform  system  of  bank- 
ruptcy, the  exception  to  the  debts  which  may 
be  discharged,  are  "  Those  which  have  been 
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created  in  consequence  of  a  defalcation  as  a 
public  officer ;  or  as  executor,  administrator, 
guardian  or  trustee,  or  while  acting  in  any 
273*]  *other  fiduciary  capacity."  Sec.  1. 
Here  are  specific  cases  of  trust  or  duty  pointed 
out,  followed  by  a  general  clause  embracing 
all  other  trusts,  but  which  may  be  fairly  con- 
strued to  refer  only  to  special  trusts  and  not 
to  merely  implied  trusts.  The  case  of  Ratten 
v.  Speyer,  1  Johns.,  37,  cited  by  the  defend- 
ant's counsel,  was  the  case  of  money  received 
by  the  bankrupt,  for  the  special  purpose  of 
investing  on  bond  and  mortgage,  which  he 
failed  to'do,  but  used  it  in  his  own  business, 
and  afterwards  obtained  his  discharge  under 
the  former  Bankrupt  Act.  The  creditor  at- 
tempted to  elude  the  force  of  the  discharge  by 
suing  the  bankrupt  in  case,  but  the  court  held 
the  discharge  a  bar.  That  does  not  seem  to 
me  to  meet  the  present  case.  The  first  Bank- 
rupt Act  embraced  only  traders ;  it  provided 
that  the  bankrupt  should  be  discharged  from 
all  debts  which  were  provable  under  the  com- 
mission, and  contained  no  exception  in  regard 
to  fiduciary  debts.  1  Story,  Laws  U.  S.,  743, 
sec.  24.  The  late  Act  embraced  all  persons, 
without  regard  to  their  business,  and  it  con- 
tains an  exception  in  relation  to  fiduciary  debts. 
In  the  case  cited  and  in  the  case  under  consid- 
eration, the  debt  was  clearly  provable  under 
the  commission,  and  that  fact  made  the  dis- 
charge under  the  Act  of  1800  a  bar,  not  to  be 
eluded  by  changing  the  form  of  action.  Under 
the  Act  of  1841,  if  the  debt  was  a  fiduciary  one 
the  discharge  would  be  a  bar,  if  it  were  proved 
under  the  commission,  but  not  if  the  creditor 
refrained  from  proving  it,  and  afterwards  sued, 
and  proved  that  it  was  within  the  exceptions 
of  the  Act.  Chapman  v.  Forsyih,  2  How., 
202. 

The  case  thus  comes  back  to  the  single  ques- 
tion, whether  this  debt  is  a  fiduciary  one. 
Under  this  Act  we  have  the  decision  of  the 
Supreme  Court  of  the  U.  S.  in  Chapman  v. 
Forsyth,  above  mentioned,  that  a  factor  who 
owes  his  principal  money  received  on  the  sale 
of  his  goods,  is  not  a  fiduciary  debtor  within 
the  meaning  of  the  Act.  The  case  of  a  factor 
is,  however,  after  the  sale  of  the  goods  of  his 
principal,  one  rather  of  implied  than  special 
trust.  As  long  as  the  goods  of  his  principal 
remain  unsold  in  specie,  they  can  be  reclaimed 
by  the  principal  and  will  not  pass  to  the  fac- 
tor's assignees  in  bankruptcy.  But  after  sale 
the  proceeds  of  the  goods  of  his  various  prin- 
274*]  cipals  *pass  into  a  general  account, 
and  it  is  never  understood  that  the  proceeds  of 
the  sale  of  goods  belonging  to  each  principal 
shall  be  kept  specially  set  apart  for  such  prin- 
cipal, but  that  the  factor  has  permission  to  use 
such^ moneys  as  the  exigencies  of  his  business 
require.  In  other  words,  he  is  authorized  by 
the  course  and  custom  of  such  business  to  keep 
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and  use  the  money  thus  received  and  carry  it 
into  account :  making  the  trust  of  paying  over 
the  money  not  a  special  but  an  implied  one, 
and  upon  that  ground  the  Supreme  Court  of 
the  U.  S.  seem  to  have  placed  the  case  to 
which  reference  has  been  made. 

I  understand,  however,  that  the  duty  of  a 
person  who  receives  a  note  or  other  security 
to  collect,  is  different.  The  note  or  security  all 
the  time  belongs  to  his  principal ;  the  money 
when  collected  belongs  to  his  principal;  he  has- 
received  it  for  the  special  purpose,  and  on  the 
special  trust  to  collect  the  money  and  keep  it 
for  his  principal.  It  was  never  contemplated 
that  the  party,  when  he  collected  the  money 
upon  such  security,  could  use  it  as  his  own, 
and  carry  it  into  account, and  he  is  not  author- 
ized by  any  custom  or  general  understanding 
in  such  cases,  so  to  do.  Where  money  is  de- 
posited in  bank  by  various  depositors,  though 
the  depositary  bank  is,  in  a  certain  sense,  a 
trustee,  and  acts  in  a  fiduciary  capacity  in  re- 
ceiving the  deposit,  yet,  as  it  is  universally 
understood  that  the  bank  should  use  such  de- 
posits in  the  course  of  its  business,  the  deposit 
would  not  probably  be  a  fiduciary  debt  within 
the  meaning  of  the  Bankrupt  Act.  So  proba- 
bly it  would  be  as  to  promissory  notes  and  bills 
of  exchange  deposited  in  bank  for  collection. 
But  I  think  notes  intrusted  to  private  persons 
for  collection  would  follow  a  different  rule.  I 
cannot  distinguish  this  case  from  a  note  left 
with  an  attorney  at  law  for  collection.  It 
seems  to  be  the  common  understanding  that, 
in  such  case,  there  is  a  special  trust,  and  that 
the  debt  incurred  by  the  attorney  for  the  mon- 
ey thus  collected,  is  a  debt  incurred  in  a  fidu- 
ciary capacity.  This  understanding  was  counte- 
nanced in  the  Act  of  May  9,  1846,  in  relation 
to  non-exemption  of  attorneys  from  imprison- 
ment. This  Act  speaks  of  debts  against  at- 
torneys and  other  persons  *in  a  fidu~-  [*275 
ciary  capacity.  Stat.,  p.  164.  A  Nisi  Priu» 
case,  Flagg  v.  Ely,  before  Edmonds,  C.  Judge, 
4  N.  Y.  Leg.Obs.,  100,  takes  a  similar  view  of 
fiduciary  debts,  and  though  perhaps  not  au- 
thority in  this  cause,  is  worthy  of  respect. 
Upon  the  whole,  therefore,  I  am  of  the  opin- 
ion that  the  debt  in  this  case  is  not  barred  by 
the  discharge  and,  consequently,  that  the 
judgment  of  the  Recorder's  Court  should  be 
reversed. 

Judgment  reversed. 

Attorney  or  person  in  fiduciary  capacity— Collec- 
tions by— Embezzlement.  Reviewed— 21  Wall.,  368. 

Cited  in-53  N.  Y.,  544;  8  How.  Pr.,  299 ;  14  How. 
Pr.,  137 :  32  How.  Pr.,  258 ;  7  Daly,  396, 397  :  42  Tex.,  5  ; 
19  Am.  Rep.,  42. 

Bankrupt's  discharge— Liability  for  collections  not 
extinguished  by.  Distinguished— 50  Barb.,  298. 

Cited  in-24  Hun,  476. 

Transfer  of  securities  as  collateral— Property  ac- 
quired—Pledge. Cited  in— 84  N.  Y.,  208 ;  6  Lans.,  480 ; 
I  Abb.  N.  S.,  73 ;  1  Rob.,  172,  220,  221 ;  11  Bk.  Reg., 
•"  ;  96  U.  S.,  476;  10  Allen.,  507. 

DENIO  5. 


CASES 

ARGUED    AND    DETERMINED 


IN  THE 


SUPREME    COURT 

OF  THE 

STATE   OF   NEW  YORK 


IN 
MAY  TERM,  1848. 


277*]  *KILPATRICK  v.  THE  PEOPLE. 

Private  Trespass — Not  Indictable  Although  Done 
Maliciously  or  by  Force  and  Arms. 

An  indictment  charging:  that  the  defendant  "with 
force  and  arms,  unlawfully,  willfully  and  malicious- 
ly did  break  in  pieces  and  destroy  two  windows  in 
the  dwelling-house  of  M.  C.  to  the  great  damage  of 
the  said  M.  C.  and  against  the  peace,"  etc.,  does  not 
set  forth  an  offense  indictable  by  the  laws  of  this 
State. 

An  act  which  would  otherwise  be  only  a  private 
trespass,  does  not  become  indictable  by  being 
charged  to  be  done  with  force  and  arms. 

Nor  by  being  alleged  to  have  been  committed  ma- 
liciously, or  without  claim  of  right,  or  without  any 
motive  of  gain. 

Whether  if  the  breaking  of  the  windows  in  this 
case  had  been  charged  to  have  been  done  secretly, 
or  in  the  night-time,  the  act  would  have  been  in- 
dictable, qucere.  Per  Beardsley,  Ch.  J. 

The  cases  in  which  indictments  have  been  sus- 
tained for  maliciously  killing  or  wounding  domestic 
animals,  depend  upon  features  peculiar  to  such  of- 
fenses, as  the  depravity  of  mind,  and  the  cruelty  of 
disposition,  which  such  acts  evince. 

Citations-3  Burr.,  1698,  1706,  1731 ;  8  T.  R.,  360 ;  5 
Binn.,  277 ;  19  Wend.,  419 ;  1  Ball.,  335 :  5  Cow.,  258 ;  1 
Aik.,  226 : 1  Mass.,  59 ;  2  East.  P.  C.,  1074 ;  3  Vt..  344 ;  3 
Oreenl.,  177:  4  Mason,  115;  1  Russ.  Cr.,  483  i,  ed., 
1845 :  10  Barn.  &  C.,  272 ;  2  Id.,  268 ;  Z  Brown.  249 ;  2  R. 
S.,  693,  sec.  15 ;  695,  sec.  26 ;  Arch.  Cr.  PL,  326-350,  ed. 
1846 : 2  Russ.  Cr.,  544,  ch.  41 ;  4  Bl.  Com.,  243. 

ERROR  to  the  Seneca  General  Sessions.  The 
plaintiff  in  error  was  indicted  in  the  Ses- 
sions in  May,  1845,  for  that  he  "being  an  evil 
disposed  person,  on  the  20th  day  of  March, 
1845,  with  force  and  arms,  at  the  Town  of 
Ovid,  in  the  County  of  Seneca  aforesaid,  un- 
lawfully, willfully  and  maliciously,  did  break 
278*]  *in  pieces  and  destroy,  two  windows, 
in  the  dwelling-house  of  Moses  Cory  (he,  the 
said  Moses  Cory  being  the  owner  of  said  win- 
dows), to  the  great  damage  of  the  said  Moses 
!  Cory,  against  the  form  of  the  statute  in  such 
:  case  made  and  provided,and  against  the  peace 
of  the  people  of  the  State  of  New  York  and 
their  dignity."  Plea,  not  guilty.  A  trial  was 
had  at  the  February  Term,  1846,  when  the  de- 
fendant was  found  guilty.  There  was  a  con- 
tinuance to  the  May  Term,  1847,  when  judg- 
ment was  rendered  against  the  defendant,  and 
he  was  sentenced  to  pay  a  fine  of  $75.  He 
brought  error  to  this  court. 

Mr.  H.  Denio,  for  plaintiff  in  error.  The 
act  charged  in  the  indictment  is  a  mere  tres- 
pass, and  not  an  offense  indictable  at  common 
DENIO  5. 


law.  Rex  v.  Wheatley,  2  Burr.,  1125;  Same  v. 
Storr,  3  Id.,  1698  ;  Same  v.  Atkins,  Id.,  1706  ; 
Same  v.  Bake,  Id.,  1731;  Same  v.  Combrune,  1 
Wils.,  301;  Samev.  Buck,  1  Str.,  679;  Same  v. 
Channell,  2  Id.,  793;  Hawk.  P.  C.,  B.  2,ch.  25, 
sec.  4. 

Mr.  S.  Stevens,  for  the  people,  argued 
that  the  offense  was  indictable  within  the  prin- 
ciple of  the  cases  of  People  v.  Smith,  5  Cow., 
258,  and  Loomis  v.  Edgerton,  19  Wend.,  419. 

By  the    Court,    Beardsley,    Ch.   J.     The 

charge  in  this  indictment  is,  that  the  defendant 
below,  with  force  and  arms,  "unlawfully, 
willfully  and  maliciously,  did  break  in  pieces 
and  destroy  two  windows  in  the  dwelling- 
house  of  Moses  Cory,"  and  the  jury  have 
found  the  charge  to  be  true.  Upon  this  the 
question  arises,  whether  the  laws  of  this  State 
make  such  an  act  as  is  here  described  an  in- 
dictable offense. 

The  indictment  alleges  that  the  act  was 
done  "against  the  form  of  the  statute  in  such 
case  made  and  provided;"  but  we  have  no  such 
statute  as  this  averment  supposes,  and  the  in- 
dictment must  be  sustained  by  the  common 
law  or  not  at  all. 

The  act  charged  to  be  a  crime,  was  done 
"with  force  and  arms,"  for  so  the  indictment 
alleges.  These,  however,  are  *  words  [*279 
of  mere  form  in  the  description  of  many  civil 
injuries,  as  well  as  of  crimes,  and  do  not  im- 
port that  the  wrong  complained  of  is  an  in- 
dictable offense.  Bex  v.  Storr,  3  Burr.,  1698; 
Rex  v.  Atkins,  Id.,  1706;  Rex  v.  Bake,  Id., 
1731;  King  v.  Wilson,  8  D.  &  E.(  360;  Com- 
monwealth v.  Taylor,  5 Binn.,  277. 

In  what  respect,  then,  was  this  act  more 
than  a  mere  trespass?  It  is  not  alleged  to  have 
been  done  in  the  night-time,  nor  in  a  secret 
manner;  and  it  lacks  the  ingredient  of  cruelty 
to  a  domestic  animal,  which,  in  some  cases, 
has  been  held  to-change,  what  otherwise  would 
have  been  a  simple  trespass,  into  a  criminal 
offense. 

In  Loomis  v.  Edgerton,  19  Wend.,  419,  the 
plaintiff  had  "willfully,  wickedly,  malicious- 
ly, and  in  a  secret  manner,  seized  and  broken 
in  pieces  a  cutter,  belonging  to  the  defendant," 
and  this  was  said  by  the  court  to  be  a  "crimi- 
nal offense."  So  in  Commonwealth  v.  Tayloi-, 
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supra,  Tilghman,  Ch.  J.,  said:  "In  the  case  of 
Respublica  v.  Teischer,  1  Dal.,  835,  judgment 
was  given  against  the  defendant  for  malicious- 
ly, willfully  and  wickedly  killing  a  horse." 
These  are  the  words  of  the  indictment,  and  it 
seems  to  have  been  conceded  by  Mr.  Sergeant, 
the  counsel  for  the  defendant,  that  if  it  had 
been  laid  to  be  done  secretly,  the  indictment 
would  have  been  good.  Here  the  entering  of 
the  house  is  laid  to  be  done  secretly,  malicious- 
ly, and  with  an  intent  to  disturb  the  peace  of 
the  commonwealth."  In  the  same  case,  Yeates, 
J.,  said:  "The  jury  have  found  by  their  ver- 
dict, that  the  defendant  in  the  night-time,  un- 
lawfully, maliciously  and  secretly,  with  force 
and  arms,  broke  and  entered  the  dwelling- 
house  of  James  Strain,  with  intent  to  disturb 
the  peace.  The  several  circumstances  of  time, 
manner,  temper  of  mind,  the  deliberate  act, 
breach  of  the  peace,  and  the  injurious  conse- 
quences attendant  thereon,  form  strong 
characteristical  features  of  a  public,  offense, 
punishable  by  the  criminal  law." 

In  both  the  cases  referred  to,  stress  is  laid 
on  the  fact  that  the  act  was  done  in  secret, 
and  in  one  of  them  that  it  occurred  in  the  night- 
time, in  both  which  respects  the  case  before 
28O*]  us  is  distinguishable,  *for  it  is  not  al- 
leged to  have  been  clandestine  or  nocturnal. 

The  case  of  The  People  v.  Smith,  5  Cow., 
258,  was  an  indictment  "for  maliciously,  wick- 
edly and  willfully  killing  a  cow,  the  goods  and 
chattels  of  John  Dibble."  Woodworth,  J.,  in 
pronouncing  the  opinion  of  the  court,  said, 
"such  an  act  discovers  a  degree  of  moral  tur- 
pitude, dangerous  to  society  and,  for  their  se- 
curity, ought  to  be  punished  criminally.  It  is 
an  evil  example  of  the  most  pernicious  tenden- 
cy, inasmuch  as  the  act  is  an  outrage  upon  the 
principles  and  feelings  of  humanity.  The  di- 
rect tendency  is  a  breach  of  the  peace.  What 
more  likely  to  produce  it,  than  wantonly  kill- 
ing, out  of  mere  malice,  a  useful  domestic 
animal?"  On  the  same  principle,  in  Respubli- 
ca  v.  Teischer,  1  Dall.,  335,  "an  indictment  for 
maliciously,  willfully  and  wickedly  killing  a 
horse,"  was  held  to  be  good  at  common  law. 
The  case  of  Stale  v.  Briggs,  1  Aik.,  226,  was 
sustained  on  the  same  ground.  It  was  an  in- 
dictment for  cutting,  maiming  and  destroying 
colts.  Hutchinson,  J.,  said:  "When  the  most 
wanton  cruelty  to  the  beast  is  the  gravamen, 
we  may  pass  by  the  civil  injury,  and  treat  the 
deed  as  a  misdemeanor  at  common  law.  With 
force  and  arms,  to  injure  the  property  of  an- 
other, is  a  civil  injury,  for  which  the  owner 
of  the  property  may  have  his  remedy,  by  ac- 
tion of  trespass.  But  the  wounding  and  tor- 
turing a  living  animal,  not  only  with  force  and 
arms,  but  with  all  the  wicked  and  malicious 
motives  and  intentions,  set  forth  in  this  indict- 
ment, is  a  misdemeanor  to  be  punished  by  the 
judges."  See,  also,  Commonwealth  v.  Leach, 

1  Mass.,  59.     Upon  this  point,  however,  the 
authorities  are  not  all  agreed.     Ranger's  case, 

2  East,  P.  C.,  1074,  was  an  indictment  at  com- 
mon law,  for  unlawfully  maiming  a  colt,  the 
goods  and  chattels  of  one  Collyer.  "Upon  ref- 
erence to  the  judges  after  conviction,  they  all 
held  that  the  indictment  contained  no  indicta- 
ble offense,  for  if  the  case  were  not  within  the 
Black  Act,  the  fact  in  itself  was  only  a  tres- 
pass; for  that  the  words  met  armin  did  notim- 
7S2 


ply  force  sufficient  to  support  an  indictment." 
And  in  a  late  case  in  the  Supreme  Court  of 
Vermont,  State  v.  Wheeler,  3  Vt.,  344,  it  wa& 
adjudged  *that  an  indictment  at  com-  [*281 
mon  law  could  "not  be  sustained  for  feloni- 
ously, maliciously,  mischievously  and  wicked- 
ly killing  a  beast,  the  property  of  another," 
thereby,  necessarily,  disregarding  and  over- 
ruling the  prior  case  in  the  same  court,  of 
State  v.  Briggs,  to  which  reference  has  been 
made. 

The  case  now  before  us  lacks  the  ingredient 
of  wanton  cruelty  to  a  domestic  animal,  nor 
was  the  act  done  in  secret  or  at  night.  What, 
then,  makes  this  a  crime  more  than  any  other 
trespass?  The  answer  given  is  that  the  deed 
was  done  with  malice,  and  for  the  mere  pur- 
pose of  injuring  another,  and  without  the 
slightest  hope  of  gain  to  the  wrong-doer.  In 
these  respects  Ranger's  case,  supra,  was  the 
same  as  this,  as  also  was  State  v.  Wheeler,  su- 
pra. And  in  Brown's  case,  3  Greenl.,  177,  the 
Supreme  Court  of  Maine  expressly  adjudged 
that  the  malicious  girdling  of  fruit  trees  on  the 
land  of  another  person,  was  not  indictable  at 
common  law. 

An  act  is  not  indictable  simply  because  done 
with  malice.  "  Malice  is  willfulness."  Dexter 
v.  Spear,  4  Mason,  115.  The  act  is  not  done 
in  ignorance  or  under  a  belief  of  right,  but 
with  a  wicked  intent  to  inflict  an  injury.  1 
Russ.  Cr.,  483  i,  ed.  1845;  M'Pherson  v.  Dan- 
iels, 10  Barn.  &  C.,  263,  per  Littledale,  J.; 
King  v.  Harvey,  2  Id. ,  257,  per  Best,  /. 

Malice  is  an  ingredient  in  every  intentional 
wrong;  yet  such  acts  are,  by  no  means,  uni- 
versally indictable.  Nor  am  I  aware  of  a  sin- 
gle case,  in  which  a  malicious  intent  to  do  the 
injury  complained  of,  there  being  no  expecta- 
tion or  hope  of  benefit  to  the  wrong-doer,  has 
ever  been  held  to  make  a  trespass  indictable  at 
the  common  law.  I  am  compelled  to  admit, 
however,  that  the  case  of  Commonwealth  v. 
Eckert,  2  Brown,  249,  looks  in  that  direction; 
but,  whatever  may  be  thought  of  that  case,  it 
was  put  by  the  court  on  the  ground  that  the 
tree  destroyed  was  useful  to  the  public  and, 
therefore,  the  remedy  by  indictment  was  prop- 
er. Franklin,  President,  said  to  the  jury:  "If 
you  should  consider  the  tree  was  useful,  for 
public  convenience, ornament  and  shade  (which 
we  think  has  been  fully  proved),  you  may  con- 
vict the  defendant;  if  not,  acquit  him."  Upon 
this  charge  the  prisoner  was  found  guilty.  It 
is  manifest  *that  the  principle  on  which  [*282 
this  case  was  decided  has  no  application  to  the 
one  now  before  the  court. 

If  the  ingredient  of  malice,  there  being  a  to- 
tal absence  of  all  hope  of  gain,  would  make  a 
trespass  indictable,  the  mass  of  statutes  in  this 
State  as  well  as  in  England,  which  declare  that 
such  acts  shall  be  indictable  as  misdemeanors, 
are  at  best  useless,  except  as  they  may  modify 
the  punishment  to  be  inflicted.  We  have  stat- 
utes which  declare  that  various  willful  tres- 
passes, as  the  cutting  down  of  trees  on  the 
land  of  another  person;  the  killing,  maiming 
or  wounding  of  any  horse,  ox  or  other  cattle, 
or  any  sheep,  belonging  to  another  shall  be 
misdemeanors  and  punishable  as  such.  2  R.  S., 
693,sec.  15,  and  p.  695,  sec.  26,  with  various  oth- 
er sections.  The  English  statutes  on  these  and 
similar  subjects,  are  very  numerous.  Archb. 
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Cr.  PL,  326-350,  ed.  1846;  2  Russ.  Cr.,  544, 
ch.  41.  Yet  trespasses  of  this  nature  are  said 
by  Blackstone,  not  to  be  indictable  at  common 
law.  In  the  fourth  volume  of  his  Commenta- 
ries, p.  243,  he  remarks:  "Malicious  mischief, 
or  damage,  is  the  next  species  of  injury  to  pri- 
vate property,  which  the  law  considers  as  a 
public  crime.  This  is  such  as  is  done,  not  an- 
imofarandi,  or  with  an  intent  of  gaining  by 
another's  loss;  which  is  some,  though  a  weak 
excuse;  but  either  out  of  a  spirit  of  wanton 
cruelty,  or  black  and  diabolical  revenge.  In 
which  it  bears  a  near  relation  to  the  crime  of 
arson;  for  as  that  affects  the  habitation,  so  this 
does  the  other  property  of  individuals.  And 
therefore,  any  damage  arising  from  this  mis- 
chievous disposition,  though  only  a  trespass  at 
common  law,  is  now  by  a  multitude  of  stat- 
utes made  penal  in  the  highest  degree." 

I  know  of  no  principle  on  which  the  act  de- 
scribed in  this  indictment  can  be  held  to  be  a 
public  crime.  A  great  outrage  it  certainly  was 
and,  therefore,  very  fit  to  be  considered  by  the 
Legislature.  But  the  common  law  regards  it 
as  nothing  more  than  an  aggravated  trespass. 
See  the  authorities  already  referred  to.  4  Bl. 
Com.,  243;  3  Greenl.,  177;  3  Vt.,  344;  2  East, 
P.  C.,  1074;  3  Burr.,  1698,  1706,  1731.  The 
judgment  should  be  reversed. 

Ordered  accordingly. 


283*]  *BENEDICT  ET  AL.   v.  LANSING. 

An  agent  of  a  manufacturing  corporation  is  not 
necessarily  authorized  to  make  a  note  on  behalf  of 
the  corporation.  To  render  such  a  note  valid  as 
against  the  company,  the  powers  of  the  agent  must 
be  shown. 

Citation— 15  Wend.,  256. 

A  SSUMPSIT  against  the  defendant,  as  a 
Ii  stockholder  of  The  Jefferson  Woolen  Com- 
pany, a  manufacturing  corporation  formed  un- 
der the  Act  of  1811,  to  recover  a  demand  against 
the  Company,  to  the  amount  of  the  defendant's 
stock.  Non  assumpsit  having  been  pleaded,  the 
cause  was  tried  at  the  Albany  Circuit  in  Octo- 
ber, 1844,  before  Parker,  C.  Judge. 

The  incorporation  of  the  Company  was 
proved,  and  it  was  admitted  that  the  defendant 
was  a  stockholder  to  the  amount  of  $500.  It 
was  shown  that  the  Company  carried  on  a  bus- 
iness from  the  year  1837  to  May,  1842,  when  it 
ceased  to  do  business,  and  failed  and  its  effects 
were  sold  under  execution.  The  plaintiff  pro- 
duced a  note  in  the  following  words: 

"  $1,228.  Five  months  after  date,  for  val- 
ue received,  The  Jefferson  Woolen  Company 
promise  to  pay  E.  Kirby,  or  order,  twelve  hun- 
dred and  twenty  eight  dollars,  at  the  Commer- 
cial Bank  of  Albany.  Dexter,  January  22, 
1843.  E.  KIBBY,  Agent." 

[Indorsed]  E.  Kirby. 

A  witness  testified  that  Edmund  Kirby  "was 
the  agent  of  the  Company  from  its  organiza- 
tion until  it  broke  up  and  failed,"  and  that  the 
note  was  signed  and  indorsed  in  his  handwrit- 
ing- 

The  defendant  objected  that  the  note  was 
not  shown  to  be  the  note  of  the  Company  and 
that  no  debt  against  the  Company  in  favor  of 
the  plaintiff  was  shown  to  exist,  and  on  that, 
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among  other  grounds,  moved  for  a  nonsuit. 
The  motion  was  denied  and  the  defendant  ex- 
cepted.  Verdict  for  the  plaintiffs,  $500. 

Mr.  S.  Stevens,  for  defendant,  moved  for 
a  new  trial  on  a  bill  of  exceptions.  He  insisted 
that  it  was  not  shown  that  Mr.  *Kirby  [*284: 
had  authority  to  make  notes  on  behalf  of  the 
Company  ;  but  at  any  rate  his  agency  termi- 
nated with  its  failure,  after  which  he  could  do- 
no  act  to  bind  them. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Whittlesey.  J.  The  way  is- 
entirely  clear  for  a  recovery  in  favor  of  the 
plaintiffs  if  they  have  established  a  debt  against 
the  Corporation  in  their  favor,  at  the  time  of 
its  dissolution.  The  note  introduced  as  the 
evidence  of  such  debt,  bears  date  in  January, 
1843,  nearly  one  year  after  it  appears  the  Cor- 
poration had  entirely  failed.  The  note  thus 
given  in  evidence  appears  upon  its  face  to  be 
the  note  of  the  Corporation,  and  not  the  note 
of  the  agent.  The  deficiency  in  the  proof 
seems  to  me  to  be  in  not  showing  that  the 
agent  had  power  to  bind  the  Corporation  by 
instruments  of  this  character.  His  power  as 
agent  should  be  shown  from  the  corporate 
books,  or  by  other  evidence  if  there  was  a  re- 
•  f  usal  to  produce  such  books.  Clark  v.  Farm- 
\ers'  Woolen  Co.,  15  Wend.,  256.  Though  it 
appears  that  Kirby  was  agent,  it  does  not  ap- 
pear what  power  he  had  as  agent. 

Again,  the  proof  only  shows  that  Kirby  was 
agent  from  the  organization  of  the  Corporation 
until  it  failed,  and  the  Corporation  failed  near- 
ly a  year  before  this  note  was  executed  ;  the 
proof  then  hardly  makes  out  the  agency  at  the 
date  of  the  note. 

Moreover,  if  the  note  is  to  be  taken  as  evi- 
dence of  the  liability  of  the  Corporation,  it 
shows  an  indebtedness  only  from  its  date,  and 
as  the  Corporation  would  appear  to  have  failed 
nearly  a  year  previous,  it  shows  no  indebted- 
ness at  the  time  of  its  dissolution. 

New  trial  granted. 

Cited  in-12  Barb..  200  ;  39  Mich.,  651. 


*CLAPP  t>.  WILSON.        [*28& 

Written  Documents —  When  in  Evidence — If  first 
Read  on  the  Argument,  Explanatory  Evidence 
May  Be  Given — Evidence  as  to  Bias  of  Wit- 
ness. 

A  party  to  a  suit  may  give  In  evidence,  to  im- 
peach the  credit  of  a  witness  of  his  adversary,  a 
written  or  sworn  statement  of  such  witness,  made 
on  another  occasion,  contradicting  his  testimony 
then  given,  without  calling  the  attention  of  the  wit- 
ness to  it.  otherwise  than  by  giving  it  in  evidence 
on  the  trial. 

Written  documents  are  not  received  in  evidence 
by  proving  their  authenticity  on  the  trial.  To  be 
evidence  in  the  cause  they  must  be  read.or  the  read- 
ing must  be  expressly  or  impliedly  waived. 

Documents  not  given  in  evidence  while  the  testi- 
mony is  being  taken,  may  yet  be  read  on  the  argu- 
ment, at  the  discretion  of  the  court  or  referees :  but 
where  such  permission  is  given,  explanatory  evi- 
dence should  be  received  from  the  opposite  party, 
if  necessary  to  prevent  a  surprise. 

An  offer  by  a  party  complaining  of  surprise,  on  a 
trial  before  referees,  to  give  rebutting  evidence, 
should  be  absolute,  and  not  be  made  to  depend  upon 
a  statement  of  the  referees,  as  to  the  effect  on  their 
minds  of  the  evidence  to  be  answered. 

Where  the  defendant  examined  his  son-in-law  as 
a  witness  in  his  behalf,  and  it  was  shown  that  he 
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had  made  statements  contradicting-  the  facts  sworn 
to  by  him  on  the  trial ;  held,  that  it  was  competent 
for  the  defendant  to  answer  the  imputation  of  bias 
-on  the  part  of  the  witness  in  his  favor,  to  show  that 
•they  were  not  on  friendly  terms. 

Citations-1  Phil.  Ev.,  293,  296 :  2  Brod.  &  B.,  286 ;  2 
Johns.  Cas.,  318 ;  7  Johns.,  306 ;  3  Wend..  376. 

\  SSUMPSIT  for  work,  labor  and  materials 
in  erecting  a  dwelling-house.     Plea,  non 
The  cause  was  tried  before  refer- 


ees. 

The  evidence  showed  that  the  plaintiff  erect- 
ed a  house  in  the  year  1834,  on  a  lot  in  the  City 
of  Albany,  the  title  to  which  was  in  the  de- 
fendant. The  plaintiff  gave  evidence  of  the 
.labor  performed  and  materials  furnished,  and 
that  the  defendant  was  often  present  giving 
advice  and  directions  concerning  the  business. 

The  defense  was  that  the  building  was  erect- 
ed for  one  S.  T.  Carr,  a  son-in-law  of  the  de- 
fendant, and  upon  his  employment.  Carr  was 
examined  as  a  witness  in  his  behalf.  He  testi- 
fied that  the  defendant,  having  agreed  to  give 
the  lot  to  the  witness'  wife,  first  raised  $1,200 
by  a  mortgage  upon  it,  and  afterwards  con- 
veyed it  to  trustees  for  her  benefit,  and  that 
the  witness  received  the  amount  raised  on  the 
mortgage  to  expend  in  the  erection  of  the  build- 
ing ;  that  he,  the  witness,  employed  the  de- 
28f>*]  fendant,  *and  was  to  pay  him  the 
$1,200  before  mentioned,  and  that  the  plaintiff 
was  to  trust  him  individually  for  the  balance, 
which  was  then  supposed  to  be  about  $300,  it 
being  estimated  that  the  whole  would  cost 
about  $1,500. 

After  this  testimony  had  been  given  the  de- 
fendant produced  a  deposition  of  this  witness, 
taken  before  a  master  in  chancery,  upon  his 
examination  as  a  defendant  in  a  creditor's  bill, 
.and  inquired  of  the  witness  whether  the  name 
subscribed  to  it  was  his  signature,  and  he  ad- 
mitted that  it  was.  It  does  not  appear  that  the 
paper  was  read  during  the  trial ;  but  on  the 
summing  up  by  counsel,  which  took  place  sev- 
eral days  after  the  testimony  had  closed,  the 
plaintiff's  counsel  commenced  reading  the  dep- 
osition with  a  view  to  discredit  the  testimony 
of  Carr.  The  defendant's  counsel  objected  to 
this,  on  the  ground  that  the  paper  had  not  been 
read  prior  to  closing  the  testimony,  and  that  it 
was  not  regularly  in  evidence,  and  also  that 
the  attention  of  the  witness  had  not  been  called 
to  it.  The  referees  overruled  the  objection  and 
the  paper  was  read.  In  it  the  witness  Carr 
stated  that  in  employing  the  plaintiff  to  build 
the  house,  he  acted  as  the  agent  of  the  defend- 
ant. After  the  paper  had  been  read,  the  de- 
fendant's counsel  stated  that  it  was  a  surprise 
upon  him,  and  that  he  desired,  should  its  con- 
tents affect  the  minds  of  the  referees  unfavor- 
ably towards  the  testimony  which  Carr  had 
given,  that  he  might  be  permitted  to  call  and 
examine  that  witness  on  the  subject.  It  was 
admitted  that  he  was  then  residing  about  thirty 
miles  from  Albany,  where  the  argument  was 
had.  The  referees  did  not  make  any  order  upon 
the  subject. 

In  the  course  of  the  trial  the  defendant's 
counsel  offered  to  prove  that  the  witness  Carr 
and  the  defendant  were  not  on  friendly  terms, 
and  had  not  been  for  some  time  past.  The 
plaintiff's  counsel  objected  and  the  referees  re- 
jected the  evidence.  Carr  having  stated  in  his 
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testimony  that  the  defendant  had  said  he  could 
build  the  house  for  $1,500,  which  was  less  than 
the  amount  claimed  by  the  plaintiff  on  the  trial, 
the  defendant  to  sustain  the  credibility  of  Carr 
offered  to  show  that  a  contract  could  have 
been  made  at  the  time  the  house  was  built  for 
the  *smaller  sum  spoken  of  by  Carr  in  [*287 
his  testimony.  This  was  objected  to  by  the 
plaintiff  and  the  referees  sustained  the  objec- 
tion and  excluded  the  evidence.  The  referees 
reported  in  favor  of  the  plaintiff  ;  and  the  de- 
fendant moved  to  set  aside  the  report. 

Mr.  R.  W.  Peckham,  for  defendant.  1. 
The  referees  erred  in  allowing  the  deposition 
of  the  witness  Carr  to  be  read.  It  was  not 
properly  in  evidence  and  the  attention  of  the 
witness  had  not  been  called  to  it.  1  Phil.  Ev., 
296.  2.  They  should  have  permitted  a  further 
examination  of  Carr  to  enable  him  to  explain 
it.  3.  They  erred  in  excluding  the  offer  to 
show  that  Carr  and  the  defendant  were  not  on 
friendly  terms  4.  They  should  have  received 
the  evidence  which  the  defendant  offered  to 
show  at  what  price  a  contract  could  have  been 
made  to  build  the  house. 

Mr.  H.  Harris,  for  plaintiff. 

By  the  Court,  Whittlesey,  J.  It  was  com- 
petent for  the  plaintiff  to  give  in  evidence  the 
deposition  of  Carr  before  the  master,  for  the 
purpose  of  impeaching  him  or  impairing  con- 
fidence in  his  testimony.  To  do  this  the  dep- 
osition should  be  proved  ;  and  it  was  well 
enough  proved  by  showing  it  to  the  witness 
and  obtaining  his  admission  that  the  signature 
to  it  was  genuine.  This  proof  would  enable 
the  plaintiff's  counsel  to  read  it  whenever  it 
was  proper  for  him  to  make  it  evidence  on  his 
part,  and  the  whole  of  it  would  then  be  evi- 
dence. 1  Phil.  Ev.,  296;  Queen's  case,  2Brod. 
&  Bing.,  284.  But  proof  of  its  authenticity 
and  marking  it  as  an  exhibit  by  the  referees, 
did  not  make  it  evidence  in  the  cause.  The 
marking  it  was  for  the  mere  purpose  of  iden- 
tity. The  proof  of  the  paper  was  to  enable  the 
party  to  read  it  in  evidence;  but  still  it  was 
competent  for  the  defendant  to  object  to  its 
being  read  in  evidence  when  the  plaintiff  should 
offer  to  read  it.  The  paper  itself  is  not  evidence 
in  the  cause  until  after  being  proved,  it  has 
been  read,  or  deemed  or  admitted  to  have  been 
read.  Until  *then  the  court,  the  jury  [*288 
and  the  defendant  must  be  assumed  to  be  ig- 
norant of  its  contents.  It  is  not  quite  clear, 
from  the  statement  of  facts  in  this  case,  wheth- 
er this  examination  was  read  or  assumed  to  be 
read  in  evidence  before  the  testimony  was 
closed.  The  statement  of  the  evidence  in  the 
first  place  merely  speaks  of  the  proof  of  the 
paper.  In  another  place,  when  speaking  of 
papers  not  read  in  evidence,  it  excepts  this  de- 
position, referring,  perhaps,  to  what  occurred 
on  the  summing  up  by  counsel,  as  to  what  took 
place  in  relation  to  reading  this  paper  in  evi- 
dence at  that  time.  Upon  looking  to  the  place 
so  referred  to  we  find  this  paper  spoken  of  as 
having  been  given  in  evidence  as  aforesaid, 
and  the  objection  is  by  the  other  side  that  it 
had  not  been  read.  The  paper  should  not  be 
spoken  of  as  having  been  given  in  evidence  un- 
less something  more  had  been  done  with  it  than 
merely  proving  it;  and  when  taking  this  and 
all  the  preceding  statements  with  the  objection 

DENIO  5. 


1848 


COSTIGAN  v.  GOULD. 


that  it  had  not  been  read,  we  are,  perhaps, 
authorized  to  infer  that  it  was  proved  and 
deemed  to  be  in  evidence  without  being  actual- 
ly read  before  the  testimony  closed.  If  this  is 
so  it  is  well  enough,  as  it  is  not  necessary  that 
it  should  be  actually  read  to  be  in  evidence,  if 
by  assent  of  the  other  party  it  was  deemed  to 
be  in  evidence.  This  being  a  sworn  statement 
in  writing,  it  was  not  necessary  to  call  the  at- 
tention of  the  witness  in  the  first  instance  to 
the  statements  in  it,  which  were  intended  to  be 
relied  on,  with  a  view  to  explanation.  This  is 
only  necessary  when  naked  contradictory  state- 
ments are  referred  to  for  the  purpose  of  im- 
pairing confidence  in  the  witness.  1  Phil.  Ev., 
293,  296. 

But  if  this  examination  had  not  been  actual- 
ly read  or  deemed  to  have  been  read  in  evidence 
before  the  testimony  was  closed,  it  was  in  the 
power  of  the  referees,  at  their  discretion,  to 
permit  it  to  be  read  in  evidence  even  after 
counsel  had  commenced  their  argument.  Al- 
exander v.  Byron,  2  Johns.  Cas.,  318;  Mercer 
v.  Say  re,  7  Johns.,  306;  Leggett  v.  Boyd,  3 
Wend.,  376. 

It  does  not,  indeed,  appear  that  the  deposi- 
tion was  admitted  as  evidence,  after  the  testi- 
mony was  closed,  to  cure  an  omission  to  read 
it  previously,  but  it  may  possibly  have  been  so. 
If  this  were  so,  and  the  defendant  had  shown 
289*]  that  he  was  surprised  *by  the  admis- 
sion of  such  evidence  after  the  witness  had  gone 
home,  and  made  a  case  showing  the  necessity 
•of  the  presence  of  his  witness  to  explain  the 
evidence  thus  unexpectedly  introduced,  the  new 
evidence  should  not  have  been  admitted  with- 
out giving  time  for  recalling  the  witness.  The 
request  of  the  defendant  did  not,  however, 
reach  the  point  in  this  respect.  He  asked  to 
have  the  witness  recalled  if  such  new  evidence, 
in  the  estimation  of  the  referees,  should  affect 
their  opinion  of  Carr's  evidence.  It  was  for 
the  defendant  to  determine  what  influence  such 
new  evidence  was  likely  to  have  upon  the 
minds  of  the  referees,  and  to  request  uncondi- 
tionally to  have  the  witness  recalled  if  thought 
necessary,  and  not  make  it  depend  upon  the 
influence  which  such  evidence  might,  in  point 
of  fact,  have  upon  the  referees.  Upon  the 
whole  I  think  this  ground  of  impeaching  the 
report  of  the  referees,  and  for  setting  it  aside, 
cannot  be  maintained. 

It  is,  however,  quite  evident  that  the  refer- 
ees reported  in  favor  of  the  plaintiff  because 
they  discredited  Carr,  as  they  could  hardly 
have  reported  in  his  favor  on  any  other  grounds. 
This  being  the  case,  and  it  being  a  fact  in  the 
cause  that  Carr  was  the  defendant's  son-in-law, 
I  think  they  should  have  permitted  the  defend- 
ant to  show  that  he  and  the  witness  had  been 
for  some  time  at  variance.  When  attempts  had 
been  made  to  discredit  the  witness,  and  show 
a  bias  in  the  defendant's  favor,  the  defendant 
ought  to  have  the  benefit  of  any  bias  of  feeling 
the  other  way,  as  calculated  in  some  degree 
also  to  affect  his  testimony. 

So  I  think,  under  the  circumstances  of  this 
case,  the  referees  erroneously  rejected  the  evi- 
dence offered  to  show  what  the  house  could 
have  been  contracted  to  be  built  for  at  the 
time  it  was  built. 

This  suit,  it  is  true,  was  to  recover  what  the 
labor  and  materials  were  worth,  and  testimony 


would  not  be  competent  to  show  what  it  could 
be  contracted  for  to  affect  the  amount  of  the 
recovery.  But  this  testimony  was  offered  for 
the  purpose  of  sustaining  Carr,  who  had  been 
discredited  because  he  had  contradicted  him- 
self on  other  occasions,  and  it  was  proper  to 
*receive  evidence  to  sustain  him  on  [*29O 
other  points  to  go  with  the  account  in  decid- 
ing upon  the  question  of  credit. 

For  the  reasons  last  stated,  I  think  the  re- 
port of  the  referees  should  be  set  aside. 

Report  set  aside. 

Criticised— 49  N.  Y.,  580 :  2  Sweeny,  90, 92. 

Cited  in-57  N.  Y.,  041 ;  6  Duer,  135 ;  16  Mich.,  514. 


COSTIGAN  v.  GOULD. 

Execution  of  Deed— Proof  that  It  Was  Antedated 
— Presumption  from,  as  to  Dower  Interest. 

Where  nothinar  appears  to  show  that  a  deed  was 
not  executed  on  the  day  it  bears  date,  the  law  pre- 
sumes it  was  executed  at  that  time. 

But  when  it  is  shown  that  it  was  antedated,  the 
date  furnishes  no  indication  of  the  time  of  its  actu- 
al execution. 

Where  in  ejectment  for  dower  it  was  shown  that 
the  plaintiff 's  husband  had  been  long  seised  of  the 
premises ;  and  the  defendant  in  order  to  show  that 
he  had  conveyed  before  the  marriage,  produced  a 
deed  from  him  dated  four  months  before,  but  which 
was  proved  to  have  been  executed  after  its  date  and 
to  have  been  designedly  antedated,  and  which  was 
proved  and  recorded  some  time  after  the  marriage, 
but  the  subscribing  witness  could  not  say  when  it 
was  actually  executed ;  held,  that  the  defendant,  to 
sustain  his  position,  was  bound  to  show  its  actual 
execution  to  have  been  prior  to  the  marriage. 

Held,  also,  that  the  fact  of  antedating  the  deed 
furnished  a  presumption  that  it  was  executed  after 
the  marriage,  and  that  an  earlier  date  was  inserted 
to  overreach  the  title  to  dower. 

Citations— 1  Shep.  Touch.,  72;  Cow.  &  H.  Notes,  p. 
298. 

17JECTMENT  for  dower,  tried  at  the  Albany 
LJ  Circuit  in  April,  1843,  before  Cushman, 
late  C.  Judge. 

The  plaintiff  claimed  dower  in  the  premises 
described  in  the  declaration,  as  the  widow  of 
Francis  Costigan,  who  died  in  August,  1840. 
It  was  proved,  on  the  part  of  the  plaintiff,  that 
Costigau  purchased  the  premises  in  fee,  in 
1799,~and  was  in  possession  until  the  year  1839: 
that,  September  7,  1839,  he  intermarried  with 
the  plaintiff.  Having  proved  these  facts,  and 
that  the  defendant  was  in  possession  at  the 
time  of  the  commencement  of  the  suit,  the 
plaintiff  rested. 

The  defendant  gave  in  evidence,  two  deeds 
from  Francis  Costigan,  one  to  D.  B.  Anderson, 
bearing  date  May  1,  1839,  by  which  Costigan 
in  consideration  of  an  agreement  by  Anderson 
*to  support  and  maintain  him  during  [*291 
his  natural  life,  conveyed  to  Anderson  a  life 
estate  in  said  premises.  By  the  certificate  of 
proof  indorsed  upon  it,  signed  by  Anthony 
Gould, commissioner  of  deeds,  it  appeared  that, 
November  7,  1839,  it  was  proved  by  the  oath 
of  Ira  Harris,  the  sole  subscribing  witness  to 
its  execution,  and  it  appeared  to  have  been  re- 
corded on  the  same  day.  The  other  deed  was 
to  Francis  C.  Anderson  and  others,  children 
of  said  D.B.Anderson, conveying  said  premises 
to  them  in  fee  subject  to  the  life  estate  of  D. 
B.  Anderson  The  last  mentioned  deed  bore 
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date  on  the  same  day,  and  was  proved  and  re- 
corded in  all  respects  like  the  one  first  men- 
tioned. 

The  judge  held  that  the  jury  were  author- 
ized on  this  proof  to  find  that  these  deeds  were 
executed  at  the  time  they  bore  date,  and  that 
such  was  the  presumption  of  law  in  the  ab 
sence  of  proof  to  the  contrary.  The  defendant's 
counsel  excepted. 

The  plaintiff  called  Ira  Harris,  who  testified 
that  the  deeds  were  both  executed  on  the  same 
day;  that  it  was  not  on  the  day  they  bear  date, 
but  some  time  afterwards,  and  that  they  were 
antedated;  that  he  could  not  say  when  they 
were  executed,  nor  but  that  it  was  in  October, 
1839,  though  he  believed  it  was  before  that 
time,  yet  he  could  not  say  it  was  before  the  7th 
day  of  September,  in  that  year.  He  said  that 
Costigan  and  D.  B.  Anderson  came  to  his  office 
together  and  procured  him  to  draw  the  deeds, 
and  stated  to  him  that  they  had  made  a  verbal 
agreement  between  themselves,  and  desired  the 
deeds  to  be  drawn  according  to  that  agreement, 
which  was  accordingly  done,  and  that  he  ante- 
dated the  deeds  by  their  direction  ;  that  the 
deeds  were  left  with  the  witness,  he  agreeing 
to  have  them  proved  and  sent  to  the  clerk's  of- 
fice to  be  recorded;  that  he  laid  them  aside  and 
did  not  think  of  them  again  till  the  6th  day  of 
November  following, when  Anderson  called  at 
his  office  to  get  them,  and  he  then  went  and 
proved  them  before  Mr.  Gould. 

The  plaintiff  proved  that  D.  B.  Anderson 
went  into  possession  of  the  premises  about  the 
292*]  26th  day  of  April,  *1839,  and  that  Cos- 
tigan lived  with  him  from  that  time  until  his 
intermarriage  with  the  plaintiff. 

The  judge  charged  the  jury  that,  in  the  ab- 
sence of  proof  to  the  contrary,  the  law  would 
presume  that  the  deeds  were  executed  on  the 
day  of  their  date;  but  as  it  was  proved  they 
were,  in  fact,  executed  after  the  date,  it  was  a 
fact  for  the  jury  to  determine,  whether  they 
were  executed  before  or  after  the  marriage  be- 
tween the  plaintiff  and  Costigan,  as  the  right  to 
recover  depended  upon  the  seisin  of  the  hus 
band  at  the  time  of  the  marriage.  The  plaintiff 
excepted  to  the  charge  and  requested  the  judge 
to  advise  the  jury  that  the  fact  that  the  deeds 
were  antedated  was  a  circumstance  of  fraud, 
and  there  being  no  explanation  of  that  fact,  it 
was  a  strong  circumstance  to  show  that  the 
deeds  were  executed  before  the  marriage;  and 
he  also  asked  that  the  jury  might  be  charged 
that  there  was  no  evidence  that  the  deeds  were 
executed  anterior  to  the  marriage.  The  judge 
declined  so  to  charge,  and  added  that  whether 
there  was  an  explanation  of  the  fact  of  antedat- 
ing was  for  them  to  determine,  and  that  there 
was  some  evidence  for  the  consideration  of  the 
jury  tending  to  show  that  the  deeds  were  ex- 
ecuted before  the  marriage.  The  plaintiff's 
counsel  excepted  to  the  refusal  to  charge,  and 
to  the  charge  as  given.  Verdict  for  the  de- 
fendant. The  plaintiff  moves  for  a  new  trial 
on  a  case. 

Mesurs.  J.  J.  Burton  and  R.  W.  Peck- 
ham,  for  plaintiff.  The  husband  having  been 
long  seised  of  the  premises,  the  burden  was  on 
the  defendant  to  show  that  he  had  parted  with 
his  title  before  the  marriage.  The  production 
of  a  deed  bearing  date  shortly  before  the 
marriage,  but  confessedly  antedated  by  de- 
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sign,  proved  nothing,  except  an  intention  to- 
mislead.  It  was  for  the  defendant  to  show 
when  it  was  in  fact  executed,  and  this  he  failed 
to  do.  It  being  admitted  that  the  usual  index 
of  the  time  of  execution  had  been  falsified  for 
some  purpose  not  explained,  the  jury  should 
have  been  told  that  the  presumption  on  the 
whole  evidence  was  against  the  existence  of 
the  deed  anterior  to  the  marriage;  or  rather 
that  the  defendant  had  failed  to  prove  a  fact 
incumbent  on  him  to  show  and  that  the  plaintiff 
*was  entitled  to  recover.  The  charge  |*293 
that  there  was  some  evidence  of  the  prior  ex- 
ecution of  the  deed  and  some  explanation  of 
the  fact  of  antedating,  was  manifestly  erro- 
neous. The  verdict  was  clearly  against  evi- 
dence. 

Mr.  H.  Harris,  for  defendant.  The  .pre- 
sumption is  that  the  date  of  a  deed  is  the  true 
time  of  its  execution.  Seymour  v.  Van  Slyck, 
8  Wend.,  403;  Cow.  &  H.  Notes,  298.  If  the 
evidence  of  ante-dating  rebutted  this  presump- 
tion, it  raised  a  question  of  fact  which  was 
fairly  submitted  to  the  jury. 

By  the  Court,  Beardsley  Ch.  J.  September 
7,  1839,  the  plaintiff  intermarried  with  Fran- 
cis Costigan,  and  thus  acquired  an  inchoate 
right  of  dower  in  all  the  real  estate  whereof 
he  was  then  seised  in  fee  simple.  The  land 
in  which  dower  is  now  sought  to  be  recovered 
had  been  conveyed  in  fee  to  said  Costigan  in 
1799,  and  he  remained  seised  thereof  at  the 
time  of  the  marriage,  unless  the  deeds  given  in 
evidence  by  the  defendant,  and  which  bore 
date  May  1,  1839,  had  been  executed  before 
the  marriage  took  place.  The  only  question 
of  any  moment,  made  on  the  trial,  was  as  to  the 
time  when  said  deeds  were  executed,  and,  as 
that  was  a  question  of  fact  for  the  jury,  the 
verdict  cannot  be  disturbed  if  the  charge  of  the 
judge  was  correct. 

Where  nothing  appears  in  the  evidence  to 
show  that  a  deed  was  not  executed  at  the  time 
when,  by  its  date,  it  purports  to  have  been, 
the  law  presumes  it  was  executed  at  that  time. 
1  Shep.  Touch.,  72;  Cow.  &  H.  Notes,  p.  298. 
On  this  point  there  was  no  error  in  the  charge 
of  the  judge.  But  as  there  was  positive  evi 
dence  that  the  deeds  were  not  executed  until 
sometime  after  their  date,  that  furnished  no  in- 
dication whatever  of  the  time  when  they  were 
in  fact  executed.  The  defendant  set  up  that 
the  execution  of  the  deeds  preceded  the  mar- 
riage, and  he  was  bound  to  maintain  that  alle- 
legation.  He  held  the  affirmative  of  the  issue, 
and  if  he  failed  to  maintain  it,  the  plaintiff 
would  be  entitled  to  a  verdict  in  her  favor. 
And  I  must  say  that  after  a  careful  scrutiny 
of  the  evidence  in  *the  case,  I  am  una-  [*294 
ble  to  find  anything  to  warrant  the  conclusion 
that  these  deeds  were  executed  before  the  mar- 
riage took  place. 

It  appears,  by  the  deed  to  Daniel  B.  Ander- 
son, that  the  .life  estate  was  conveyed  to  him 
in  consideration  of  an  agreement  on  his  part 
to  support  and  maintain  said  Costigan  during 
his  natural  life.  It  was  also  shown  that  said 
Anderson  went  into  possession  of  the  land  em- 
braced in  the  deeds  about  the  first  day  of  Ntiy, 
and  from  which  time  Costigan  resided  with 
him  until  the  marriage  took  place.  If  it  had 
not  been  conclusively  established  that  the  deeds 

DENIO  5. 


1848 


DUNCKLE  v.  WILES. 


294 


were  executed  sometime  after  the  day  of  their 
date — which  was  the  first  of  May — the  fact  that 
Anderson  then  went  into  possession  and  com- 
menced his  support  of  Costigan,  would  have 
rendered  it  probable  that  the  deeds  were  then 
executed.  But  this  supposition  was  utterly  over- 
thrown by  the  evidence  in  the  case,  which 
showed  that  the  true  time  of  the  execution  of 
said  deeds  was,  at  least,  a  considerable  space 
of  time  after  their  date.  There  is  nothing  then 
in  that  date,  or  in  the  fact  of  possession  taken 
and  support  furnished,  which  tends  at  all  to 
show  that  these  conveyances  were  made  be- 
fore or  after  the  day  of  the  marriage. 

Nothing  then  remains  to  show  the  true  time 
but  the  evidence  of  the  subscribing  witness, 
Mr.  Harris.  He  knew  they  were  executed 
some  time  after  they  bore  date  and  before  No- 
vember 7,  1839,  for  on  that  day  he  proved  their 
due  execution  before  a  commissioner;  but  he 
was  unable  to  say  they  were  not  executed  in 
October  of  that  year,  although  he  believed  they 
were  before  that  time.  No  time  in  particular 
was  suggested  by  him,  and  he  said  expressly 
that  "he  could  not  say  they  were"  executed 
"  before  the  7th  day  of  September,  1839." 
This  was  the  all-important  day,  for  then  the 
plaintiff  acquired  right  to  dower.  No  circum- 
stance was  mentioned  by  the  witness  tending 
to  show  that  the  deeds  were  executed  before 
the  day  of  the  marriage,  nor  did  he  express  a 
belief  that  such  was  the  fact.  In  these  re- 
spects the  case  was  barren  of  all  evidence;  in- 
deed, everything  stated  by  this  witness,  seems 
to  me  to  have  tended  strongly  to  show  that  the 
deeds  were  executed  after  the  7th  of  Septem- 
295*]  ber,  *rather  than  before  that  day.  But 
the  burden  of  maintaining  that  the  deeds  were 
executed  before  the  marriage  rested  on  the  de- 
fendant, and  unless  there  was  a  preponderance 
of  proof  in  his  favor,  the  verdict  must,  neces- 
sarily, pass  against  him. 

There  was  one  fact  stated  by  this  witness 
which,  if  not  absolutely  decisive,  seems  to  me 
very  important  on  this  question.  Mr.  Harris 
says  he  was  directed  by  the  grantor,  Costigan, 
and  one  of  the  grantees,  Daniel  B.  Anderson, 
to  antedate  the  deeds,  but  it  does  not  appear 
that  any  reason  for  this  direction  was  given  by 
them  to  the  witness.  We  must  not,  however, 
infer  from  this  that  they  acted  without  a  mo- 
tive or  an  object  in  giving  the  direction,  and 
if  the  evidence  discuses  no  obvious  cause  for 
it,  if  the  deeds  were  executed  at  one  period, 
and  none  whatever  can  be  imagined  if  they 
were  executed  at  a  different  period,  that  cir- 
cumstance may  enable  us  to  determine,  satis- 
factorily, that  the  true  time  was  subsequent  to 
the  marriage.  If  the  deeds  were  made  before 
the  marriage  took  place,  no  cause  or  object  is 
shown  for  antedating  them;  but  if  the  mar- 
riage had  already  taken  place,  the  object  is  then 
most  palpable,  for  antedating  the  deeds  was 
the  only  mode  by  which  it  could  be  hoped  to 
cut  off  the  plaintiff's  right  of  dower.  I  know 
that  chicanery  and  fraud  are  not  to  be  pre- 
sumed; still  they  may  be  proved;  and  I  can- 
not suppress  my  strong  conviction  that  these 
deeds  were  antedated  for  the  sole  purpose,  of 
depriving  the  plaintiff  of  a  right  to  dower 
which  then  existed  in  her  favor.  I  would  not 
have  it  supposed  that  Mr.  Harris  is  regarded 
as  a  party  to  any  such  contrivance,  for  there 
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is  nothing  to  cast  the  slightest  suspicion  upon 
him.  He  did  as  he  was  directed,  not  being  ap- 
prised of  the  object,  whatever  it  may  have  been, 
in  antedating  the  deeds. 

I  think  the  judge  should  have  told  the  jury 
plainly  that  it  was  for  the  defendant  to  show 
affirmatively  that  these  deeds  were  executed 
before  the  marriage,  and  if  he  had  failed  to  es- 
tablish that  fact  the  plaintiff  was  entitled  to  a 
verdict;  that  it  must  be  assumed  the  grantor 
and  the  grantee,  who  directed  the  deeds  to  be 
antedated,  had  some  object  in  giving  that  di- 
rection,*and  acted  with  a  view  to  some  [*296 
end.  And  as  no  motive  was  shown  to  exist, 
if  the  deeds  were  executed  prior  to  the  mar- 
riage, while  a  very  controlling  one  was  shown, 
if  they  were  made  after  the  marriage,  this  was 
cogent  evidence  that  the  latter  was  the  true 
time.  If  these  views  had  been  given  to  the 
jury  it  is  hardly  probable  they  would,  upon 
the  evidence  as  stated  in  this  case,  have  found 
for  the  defendant.  At  all  events,  the  case  is  a 
very  proper  one  to  be  presented  to  another 
jury,  with  such  instructions  as  will  bring  their 
minds  to  a  consideration  of  the  real  points  in- 
volved in  it.  There  should  be  a  new  trial. 

New  trial  ordered. 

Cited  in-56  N.  Y.,  519 ;  16  Barb.,  266 ;  47  How.  Pr.. 
177 :  5  Daly,  400. 


DUNCKLE  v.  WILES. 

Estoppel — Plea  of  Liberum  Tenementum  by 
Defendant  in  Trespass  Quare  Clausum  Fregit 
— Judgment  for  Plaintiff  Estops  Defendant,  as 
to  Premises  Actually  in  Question — Not  as  to 
Entire  Close. 

One  who  derives  title  to  land  from  another, 
through  mesne  conveyances,  is  entitled  to  the  ben- 
efit of  an  estoppel  created  by  a  judgment  in  favor 
of  such  predecessor  in  his  title,  as  effectually  as 
though  he  had  himself  been  a  party  to  such  Judg- 
ment. 

A  judgment  for  the  plaintiff  in  trespass  quare 
clausum  fregit  in  which  the  defendant  had  pleaded 
liberum  tenementum  estops  the  defendant  from  set- 
ting up  title  to  the  land  actually  in  dispute  in  such 
suit  against  the  plaintiff  therein  and  his  privies  in 
estate. 

But  where,  in  the  action  of  trespass,  the  plaintiff 
describes  a  certain  close  which  he  alleges  the  de- 
fendant broke  and  entered,  the  estoppel  does  not 
affect  the  title  to  the  whole  close,  though  the  de- 
fendant had  pleaded  title  generally  and  it  had  been 
found  against  him ;  but  only  to  the  part  in  which 
the  trespass  was  committed. 

And  where  the  close  described,  consisted  of  100 
acres  of  land,  and  upon  a  plea  of  title  the  verdict 
and  judgment  were  for  the  plaintiff ;  held,  that  the 
defendant  was  not  concluded  by  the  estoppel  as  to 
any  portion  of  the  land,  until  it  was  first  shown 
where  the  trespass  for  which  the  suit  was  brought 
was  committed. 

Citations— 21  Wend.,  263:  16  Wend.,  663;  11  East, 
51 ;  5  B.  &  Adol.,  395 ;  2  Id.,  99;  Broom,  Leg.  Max., 
135. 

EJECTMENT,  tried  at  the  Montgomery  Cir- 
cuit, in  May,  1845,  before  Willard,  C. 
Judge. 

The  declaration  was  for  about  seven  acres  of 
land  described  *by  metes  and  bounds,  [*297 
being  part  of  lot  No.  10,  in  a  patent  granted  to 
P.  Livingston  and  others. 

The  plaintiff  gave  evidence  tending  to  show 
title  in  himself  to  the  whole  of  lot  No.  10  in 
1830,  and  proved  that  in  the  fall  of  1843  the 
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defendant  was  in  possession  of  the  seven  acres 
in  question. 

The  defendant  gave  in  evidence:  1.  A  deed 
from  Samuel  Jackson  and  wife  to  Philip  Roof, 
dated  July  80,  1835.  for  a  piece  of  land  de- 
scribed as  lots  No.  4  and  5,  in  the  third  mile 
or  tier  of  lots  in  a  division  of  large  lot  No.  6  in 
the  Van  Home  or  Alexander  patent,  contain- 
ing 84  acres  of  land,  which  was  described  in 
the  conveyance  by  metes  and  bounds.  2.  A 
deed  from  Roof  and  his  wife  to  the  defendant, 
dated  November  1,  1848,  for58i  acres  of  land, 
parts  of  the  above  mentioned  lots  4  and  5,  in 
the  division  of  said  large  lot  No.  6,  which  was 
likewise  described  by  metes  and  bounds.  3. 
The  record  of  a  judgment  in  the  Supreme 
Court,  rendered  of  January  Term,  1834,  in  a 
suit  commenced  in  1883,  in  favor  of  Samuel 
Jackson  above  mentioned, and  against  the  pres- 
ent plaintiff,  for  damages  and  costs.  The  ac- 
tion was  trespass  for  breaking  and  entering  a 
close,  particularly  described  in  the  first  count, 
being  part  of  lots  Nos.  4  and  5  in  said  Van 
Home's  patent,  containing  105  acres.  There 
were  two  other  counts  for  the  breach  of  other 
closes,  but  which  were  not  particularly  de- 
scribed. The  defendant  in  that  action  pleaded 
that  the  three  closes  were  one  and  the  same, 
and  that  the  said  close  was  the  close,  soil  and 
freehold  of  the  defendant.  Replication,  that 
it  was  not,  nor  was  any  part  thereof  the  close, 
etc.,  of  the  defendant.  The  verdict  was  that 
the  close  was  not,  nor  was  any  part  thereof, 
the  close,  soil  and  freehold  of  the  defendant; 
and  damages  were  assessed  at  six  cents.  Judg- 
ment therefor,  with  costs. 

After  giving  this  documentary  evidence,  the 
defendant  in  this  suit  called  a  witness  who  was 
a  surveyor,  and  who  testified  that  the  premises 
described  in  the  declaration  in  the  action  of 
trespass  included  the  premises  for  which  the 
present  action  of  ejectment  was  brought.  The 
judge  held  that  the  judgment  so  given  in  evi- 
298*]  dence  *was  a  conclusive  bar  to  this 
action,  and  directed  the  jury  to  find  a  verdict 
for  the  defendant,  which  they  accordingly  did. 
The  plaintiff's  counsel  excepted. 

Messrs.  H.  Adams  and  N.  Hill,  Jr.,  for 
plaintiff,  moved  for  a  new  trial  on  a  bill  of 
exceptions.  1.  There  could  not  have  been  such 
identity  in  the  lands  claimed  in  this  suit  with 
those  described  in  the  declaration  in  the  tres- 
pass suit,  as  was  attempted  to  be  proved.  The 
lands  claimed  are  in  Livingston's  patent,  but 
the  trespass  suit  related  to  lands  in  Van 
Home's  patent.  2.  But  if  the  seven  acres  now 
in  controversy  were  included  in  the  large  lot 
described  in  the  declaration  in  the  former  suit, 
still  the  judge  was  in  error  in  pronouncing  the 
former  judgment  a  bar  to  this  suit.  The  ver- 
dict did  not  necessarily  find  that  the  plaintiff 
(Jackson)  had  title  to  all  the  land  described  in 
his  declaration,  but  only  that  he  owned  the 
part  on  which  the  trespass  was  committed;  and 
it  was  not  shown  what  part  that  was.  Rich  v. 
Rich,  16  Wend.,  663,  671;  King  v.  Dunn,  21 
Id. ,  253.  A  record  only  concludes  as  to  the 
facts  necessary  to  uphold  it.  The  rule  is  that 
you  cannot  allege  anything  inconsistent  with 
the  truth  of  the  record,  but  anything  which 
admits  the  verdict  and  judgment  to  be  right 
may  be  alleged  notwithstanding  the  record. 
Cow.  &  H.  Notes,  845,  847;  Lawrence  v.  Hunt 
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10  Wend.,  80.  What,  then,  does  this  record 
prove?  The  pleadings  admit  that  the  defend- 
ant had  committed  a  trespass  in  some  part  of 
the  close  described  in  the  plaintiff's  declaration 
in  that  suit,  and  that  the  part  so  trespassed 
upon  was  not  the  freehold  of  the  defendant, 
who  is  the  plaintiff  here.  To  apply  the  record 
to  any  part  of  that  close,  evidence  must  be 
given  to  show  what  part  was  in  question,  and 
when  that  is  shown  the  judgment  is  conclusive 
as  to  the  title  to  that  part  between  the  parties 
and  their  privies  in  estate.  Estoppels  must  be 
mutual,  and  if  the  defendant  in  the  trespass 
suit  had  obtained  a  verdict  and  judgment,  he 
would  upon  the  doctrine  held  at  the  circuit 
have  had  title  by  estoppel  to  the  whole  105 
acres,  though  the  real  controversy  may  have 
been  about  a  certain  square  rod. 

*Mr.J.  A.  Spencer,  for  defendant.  [*299 
The  former  judgment  was  a  conclusive  estop- 
pel against  the  present  plaintiff,  and  the  judge 
was  right  in  so  holding.  10  Wend.,  80;  1  Cow., 
208;  7  Id.,  328;  12  Wend.,  504;  5  Hill,  408;  5 
Conn.,  550;  10  Pick.,  166. 

By  the  Court,  Beardsley,  Ch.  J.  There 
was  proof  tending  to  show  that  the  close,  de- 
scribed in  the  record  given  in  evidence  as  the 
one  on  which  the  alleged  trespasses  were  com- 
mitted, embraced  the  seven  acres  for  which 
this  action  was  brought,  and  the  cause  was 
disposed  of  at  the  circuit  on  the  supposition 
that  such  was  the  fact.  It  might  seem,  at  first 
blush,  that  this  could  not  be  a  correct  conclu- 
sion, the  seven  acres  being  described  as  part  of 
the  land  for  which  the  Livingston  patent  was 
issued,  while  the  close,  mentioned  in  the  rec- 
ord, is  alleged  to  lie  within  the  limits  of  the 
Van  Home  patent.  This  apparent  incongru- 
ity may  not,  however,  be  decisive  of  the  ques- 
tion, for  enough  may  remain  in  the  description 
of  each  of  said  parcels  of  land,  after  rejecting 
the  reference  made  to  the  patent,  to  locate  the 
particular  piece  intended  by  the  pleader  ;  or 
it  may  be  that  both  of  the  patents  referred  to, 
cover,  to  some  extent,  the  same  tract  of  land. 
In  either  event  it  may  be  strictly  true,  that  the 
land  for  which  the  present  action  was  brought 
constitutes  part  of  said  close  described  in  the 
record.  At  all  events,  the  case  having  been 
disposed  of  at  the  circuit,  upon  a  point  of  law, 
which  could  only  arise  by  establishing,  to  the 
extent  of  the  parcel  now  in  suit,  the  identity 
of  the  two  pieces,  we  must,  necessarily,  in  re- 
viewing that  proposition,  assume  that  such 
identity  was  fully  shown.  We  must  also  as- 
sume, what  seems  hardly  to  have  been  proved, 
but  to  have  been  taken  for  granted,  that,  al- 
though a  formal  title  to  the  entire  close  de- 
scribed in  the  record  as  that  on  which  the  tres- 
passes were  committed,  had  not  been  derived 
from  Jackson  by  the  defendant,  be  still  had 
such  a  title  to  a  part  of  said  close  which  em- 
braced the  seven  acres  now  in  suit.  Taking 
such  to  be  the  fact,  it  must  follow  that  the  pro- 
ceedings and  judgment  proved  by  the  record 
were  of  the  same  force  in  favor  of  the  defend- 
ant in  this  suit,  that  they  *would  have  [*3OO 
been  if  he  had  been  plaintiff  in  that  action  in- 
stead of  Jackson.  The  defendant  stood  in  le- 
gal privity  with  Jackson,  and,  if  the  record 
would  have  been  conclusive  on  the  title  be- 
tween the  latter  and  the  plaintiff  in  this  action, 
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it  was  equally  so  in  favor  of  the  present  de- 
fendant. To  simplify  the  inquiry,  let  us  as- 
sume that  the  defendant  had  proved  precisely 
such  a  judgment  in  his  favor,  as  plaintiff,  as 
was  proved  to  have  been  rendered  in  favor  of 
Jackson.  This  would  present  the  question 
whether  the  proceedings  and  judgment.in  such 
an  action  as  has  been  supposed,  would  be  con- 
clusive as  to  each  and  every  part  of  the  close 
described  in  the  record  of  said  judgment,  on 
the  question  of  title,  when  it  might  arise  be- 
tween the  same  parties;  and  this  is  the  precise 
point  to  be  determined. 

That  such  proceedings  and  judgment  would 
create  an  estoppel  on  the  question  of  title  to 
the  entire  close  described  in  the  declaration 
and  covered  by  the  plea,  if  title  to  that  extent 
was  shown  to  have  been  fh  controversy  on  the 
trial  of  that  cause,  may  be  conceded.  But  in 
the  present  case,  no  evidence  out  of  the  record 
was  gone  into,  to  show  whether  the  whole  or 
a  part  only  of  said  close  was  in  question  on 
the  trial  of  the  former  action.  That  point,  if 
material,  as  it  certainly  is,  must  be  determined 
upon  what  appears  in  the  record,  tor  no  light 
from  without  is  furnished  on  the  subject. 

If  a  close  is  to  be  regarded,  like  a  horse  or 
an  ox,  as  entire  and  indivisible,  it  will  follow 
that  a  verdict  and  judgment  on  the  question 
of  title  to  such  close  must,  necessarily,  be  con- 
clusive as  to  all  the  land  of  which  it  is  consti- 
tuted. Assuming  the  correctness  of  this  prin- 
ciple, a  plaintiff,  in  an  action  of  trespass  quare 
clausum  fregit,  the  close  being  described  in  the 
declaration,  and  liberum  tenementum,  pleaded 
thereto, can  only  recover  by  proving  a  trespass 
co-extensive,  territorially,  with  the  close  as  de 
scribed.  This,  however,  upon  what  has  been 
taken  for  granted,  would  create  no  difficulty, 
for  the  principle  assumed  is,  that  a  close  is 
one  and  indivisible,  so  that  a  trespass  on  any 
one  part  of  it  is.  necessarily,  a  trespass  on  the 
whole.  But  such  is  not  the  rule  of  law  on  this 
point.  In  trespass  quare  clausum  fregit,  the 
3O1*]  plaintiff  may  recover  on  proof  *of  a 
trespass  done  to  a  part  only  of  the  close  de- 
scribed in  the  declaration,  although  he  has  no 
right,  whatever,  to  the  residue  of  it ;  and  the 
plea  of  liberum  tenementum  will  be  sustained 
by  showing  that  the  defendant  had  title  to  the 
place  where  the  alleged  trespass  was  committed, 
although  such  place  was  but  a  part  of  the  en- 
tire close  to  which  the  plea,  in  terms,  had  ref- 
erence. This  principle  is  entirely  settled.  The 
case  of  King  v.  Dunn,  21  Wend.,  253,  was  an 
action  of  trespass  quare  clausum  fregit.  The 
declaration  contained  two  counts,  in  the  first 
of  which,  and  the  only  one  necessary  to  be  no- 
ticed, the  boundaries  of  the  close  were  set  out 
so  as  to  locate  and  identify  it.  To  this  liberum 
tenementum  was  pleaded  and  issue  joined  there- 
on. On  the  trial  of  the  cause  before  the  C.  P. 
of  Washington  Co.,  it  appeared  that  the  plaint- 
iff was  not  owner  of  the  whole  of  said  close, 
although  he  had  title  to  that  part  of  it  on  which 
the  supposed  trespass  was  committed.  The 
court  held  that  the  plaintiff  could  not  recover 
on  "the  first  count  because  it  misdescribed  the 
close,"  and  he  was  thereupon  nonsuited.  The 
case  was  brought  into  this  court  by  writ  of  er- 
ror, and  on  the  point  just  stated,  Bronson,  J., 
who  delivered  the  opinion  of  the  court,  said  : 
"The  plaintiff  was,  I  think,  entitled  to  a  ver- 
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diet  on  the  first  count,  notwithstanding  the  fact 
that  a  small  part  of  the  close  described  in  the 
count  was  not  owned  by  him,  but  by  a  stran- 
ger. The  court  below  erred  in  treating  this  as 
a  question  of  variance.  There  was  just  such  a 
close  or  parcel  of  land  as  the  declaration  de- 
scribed; and  the  true  question  on  the  pleadings 
was,  whether  the  plaintiff  was  bound  to  prove 
title  to  every  part  of  the  close.  It  was  enough 
that  he  showed  title  to  that  part  of  the  close  in 
which  the  trespass  was  committed.  And  so,  too, 
of  the  defendant,  although  he  pleaded  that  the 
whole  close  was  his  soil  and  freehold,he  would 
have  been  entitled  to  a  verdict  on  showing  that 
he  owned  the  part  where  the  trespass  was  com- 
mitted." These  views  are  fully  sustained  by  the 
cases  there  referred  to.  Rich  v.  Rich,  16 Wend., 
663;  Stevens  v.  Whistler,  11  East,  51;  Tapky  v. 
Wninright,  5  B.  &  Adol.,  395.  It  must  then 
follow  that.as  the  plaintiff  in  the  action  of  tres- 
pass of  which  evidence  *was  given  in  [*3O2 
this  case,  might  have  recovered,  without  show- 
ing an  injury  co-extensive  with  the  whole  close 
described  in  his  declaration  ;  and  the  defend- 
ant in  that  action  might  have  maintained  his 
plea  by  proving  title  to  that  part  of  the  close 
on  which  the  supposed  trespass  was  commit- 
ted, the  right  and  title  to  the  entire  close  could 
not,  necessarily,  have  been  in  question  on  the 
trial  of  said  cause.  We  cannot,  therefore,  say 
that  this  record  is,  of  itself,  a  conclusive  bar 
to  the  present  action,  for  it  does  not  import 
that  title  to  the  whole  of  said  close  was  in  ques- 
tion on  the  trial  of  the  cause.  The  verdict  and 
judgment  were,  undoubtedly,  conclusive  on 
everything  necessarily  involved  in  the  issue, 
or  which,  falling  within  its  limits,  came  direct- 
ly in  question  on  the  trial.  But  title  to  the  en- 
tire close  was  not,  as  we  have  seen,  necessarily 
in  question,  and  no  extrinsic  evidence  was  giv- 
en to  show  that  title  to  the  seven  acres  for 
which  the  present  action  was  brought  were,  in 
fact,  in  question  on  the  trial  of  the  action  of 
trespass.  The  injury  there  complained  of  may 
have  been  done  to  another  and  distinct  part  of 
the  close,  and  to  which  part  alone  the  defend- 
ant's plea  may  have  had  reference.  On  what 
appears  in  this  record,  and  there  is  no  other 
evidence  on  the  point,  we  think  it  cannot  be 
said  that  the  title  to  these  seven  acres  was  nec- 
essarily determined  by  the  proceedings  and 
judgment  proved  by  the  record.  In  order  to 
make  the  record  an  estoppel  on  the  question  of 
title  to  these  seven  acres,  it  must  be  shown  by 
extrinsic  evidence,  that  the  title  to  said  seven 
acres  was  directly  in  controversy  on  the  trial 
of  the  action  of  trespass.  If  such  evidence 
had  been  given,  then,  undoubtedly,  the  record 
would  have  been  a  bar.  But  without  such  ex- 
trinsic evidence  the  record  cannot  be  held  con- 
clusive as  to  any  particular  part  or  portion  of 
the  close  therein  described.  To  this  effect  is 
the  opinion  of  the  Court  of  K.  B.,  in  the  case 
of  Bassett  v.  Mitchell,  2  B.  &  Adol.,  99.  Lord 
Tenterden,  Ch.  J.,  there  puts  precisely  such  a 
case  as  is  now  before  us.  He  said  :  "If  the 
plaintiff  was  not  bound  to  carry  his  proof  of 
trespasses  to  every  part  of  the  close  mentioned 
in  the  declaration,  the  defendant  was  not 
bound  to  support  his  justification  as  to  all 
parts.  It  is  said  that  the  record,  *un-  [*3O3 
der  these  circumstances,  will  not  be  decisive  evi- 
dence in  a  future  action,  nor  will  it  as  to  the 
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•whole  land  in  question,  but  either  side  may 
show  by  evidence  what  part  it  was  that  was 
affected  by  the  result  of  this  cause."  Little- 
dale,  J.,  said,  in  the  same  case:  "  The  record 
would  be-  evidence  of  a  former  decision  as  to 
part  of  the  place  in  dispute,  and  it  must  be 
shown  by  proof  which  part  that  was." 

Unless  we  hold,  which  we  clearly  cannot, 
that  a  close  is,  in  its  nature  and  legal  essence, 
entire  and  indivisible,  I  see  no  way  in  which 
the  decision  at  the  circuit  can  be  upheld.  The 
record  settles  nothing  as  to  the  identity  of  the 
particular  piece  of  land  in  question  on  the  trial 
of  the  action  of  trespass.  It  may  have  been  the 
seven  acres  for  which  this  action  of  ejectment 
was  brought,  and  it  may  have  been  a  totally 
distinct  parcel  of  the  close.  The  question  here 
is  precisely  such  as  would  arise  on  the  record 
of  a  recovery  in  assumpsit,  on  general  counts 
for  goods  sold  or  money  had  and  received,  in 
which  case  the  record  could  only  be  made  con- 
clusive as  an  estoppel,  by  showing  the  partic- 
ular goods  or  money,  brought  in  question  on 
the  trial  of  the  cause.  Had  the  defendant  in 
the  present  case  given  evidence  to  show  that 
the  jury  passed  on  the  question  of  title  to  these 
seven  acres  of  land,  on  the  trial  of  the  action 
of  trespass,  their  verdict,  right  or  wrong.would 
have  been  conclusive  between  parties  and 
privies,  while  it  remained  in  force,  and  this  on 
the  plain  principle  that  a  man  shall  not  be  twice 
vexed  for  one  and  the  same  cause,  nemo  debet 
bis  vexari  pro  una  et  eadem  causa.  Broom,  Leg. 
Max.,  135.  There  should  be  a  new  trial. 

Ordered  accordingly. 

Same  case— 11  N.  Y.,  430 ;  6  Barb.,  515. 
Cited  in-14  N.  Y.,  336 ;  12  How.  Pr..  55. 


3O4*]    *SOLOMON  DE  FREEST 

«. 

BLOOMINGDALE  ET  AL.,  Executors  of 
PHILIP  DE  FREEST,  Deceased. 

Giving  of  Promissory  Note— Prima  Facie  Evi- 
dence of  What. 

The  Riving  of  a  promissory  note  is  presumptive 
evidence  that  the  payee  was  not  at  that  time  indebt- 
ed to  the  maker. 

And  where  the  maker,  after  he  had  paid  the  note, 
sued  the  executors  of  the  payee  for  a  debt  on  sim- 
ple contract  existing1  when  the  note  was  made,  but 
it  was  not  shown  for  what  the  note  was  given  ;  held, 
that  the  presumption  of  law  was  that  all  the  de- 
mands between  the  parties  were  settled  at  the  date 
of  the  note,  and  that  it  was  given  for  the  balance 
due  from  the  maker  to  the  payee. 

MOTION  to  set  aside  the  report  of  a  sole  ref- 
eree.  The  action  was  assumpsit,  brought 
to  recover  for  the  support  of  Mary  De  Freest, 
the  widow  of  Derick  J.  De  Freest, deceased. 

It  appeared  that  D.  J.  De  Freest,  who  died 
about  1832,  had  devised  a  farm  to  the  plaintiff 
and  N.  De  Freest,  who  were  his  sons,  charged 
with  and  subject  to  the  support  of  his  widow. 
In  1835  N.  De  Freest  conveyed  his  half  of  the 
farm  to  Philip  De  Freest,  the  defendant's  tes- 
tator, subject  to  the  equal  one  half  of  the  sup- 
port of  the  widow  De  Freest.  She  lived  with 
and  was  supported  by  the  plaintiff,  and  there 
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was  evidence  tending  to  show  that  the  defend- 
ant's testator  had  agreed  that  the  plaintiff 
should  take  care  of  her,  and  that  he,  the  testa- 
tor, would  pay  him  one  half  of  the  expense. 
Philip  De  Freest  died  in  September,  1842;  and 
in  1843  a  new  arrangement  was  made  for  the 
support  of  the  widow,  after  which  there  is  no 
claim  against  the  defendants. 

The  defendants  proved  that,  March  27, 1830, 
the  plaintiff  gave  his  promissory  note  for  $100 
and  interest  to  Philip  De  Freest,  payable  to 
him  or  bearer  ;  that  the  note  came  into  the 
hands  of  the  defendants  as  his  executors,  who 
transferred  it  to  one  David  De  Freest;  that  the 
latter  left  it  in  the  hands  of  an  attorney,  who 
gave  notice  to  the  plaintiff,  and  he  thereupon 
paid  it. 

The  referee  reported  in  favor  of  the  plaintiff 
for  $443.20,  allowing  him  one  half  of  the 
board  of  the  widow  for  seven  years  and  five 
months. 

*Mr.  H.  Z.  Hayner,  for  defendant,  [*3O5 
moved  to  set  aside  the  report.  He  insisted, 
among  other  points,  that  the  giving  of  the  note 
by  the  plaintiff  to  the  defendants'  testator  was 
presumptive  evidence  that  the  testator  was  not 
at  that  time  indebted  to  the  plaintiff;  and  that 
presumption,  he  said,  was  not  in  any  manner 
rebutted,  or  the  giving  of  the  note  explained, 
so  as  to  avoid  the  inference  of  a  settlement  up 
to  that  time.  Cow.  &  H.  Notes,  296,  pi.  9,  and 
cases  cited  ;  Alwrd  v.  Baker,  9  Wend.,  823  ; 
Decker  v.  Livingston,  15  Johns.,  479. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Beardsley,  Ch.  J.  As  the 
referee  allowed  the  plaintiff  for  more  than  seven 
years'  board  of  the  widow  De  Freest, and  there 
was  no  pretense  of  a  right  to  recover  for  such 
board  after  January,  1843,  the  time  for  which 
the  allowance  was  made  must  have  commenced 
as  early  as  1836.  This  was  some  three  years 
before  the  plaintiff  gave  his  promissory  note  to 
the  defendants'  testator  for  $100  and  interest. 
It  does  not  appear  what  this  note  was  given  for 
and,  unexplained,  the  giving  of  the  note  was 
prima  facie  evidence  that  nothing  remained  due 
to  the  maker  of  the  note  from  the  person  to 
whom  it  was  delivered.  This  is  a  reasonable 
inference  from  the  fact  of  giving  a  note,  and 
the  principle  applies  with  full  force  to  this  case, 
for  there  was  nothing  to  show  on  what  consid- 
eration the  note  was  given,  or  to  rebut  the  or- 
dinary presumption  that  the  demands  between 
the  parties  were  then  liquidated  and  the  note 
made  for  the  balance  found  to  be  due  from  the 
maker.  It  is  highly  improbable  that  the  plaint- 
iff would  have  given  this  note  to  a  person  who 
was  then  indebted  to  him  in  a  sum,  according 
to  this  report,  much  beyond  the  amount  of  the 
note,  and  until  some  explanation  shall  be  given 
the  note  is  decisive  evidence  against  any  such 
claim.  If  an  explanation  can  be  given  it  must 
come  from  the  plaintiff,  for  the  presumption 
is  that  the  note  was  given  for  a  balance  admit- 
ted to  be  due.  Without  examining  other  points 
made,  the  one  already  stated  is  decisive  against 
the  report,  and  it  must  be  set  aside. 

Motion  granted. 

Cited  in-6  N.  Y.,  462 ;  16  N.  Y.,  414 ;  82  N.  Y.,  470 ;  7 
Hun,  593 ;  15  Barb.,  286  ;  22  Barb.,  610 :  26  Barb..  355; 
40  Barb.,  535 ;  63  Barb.,  20 ;  1  Abb.  Pr.,  147 ;  3  E.  D.  S., 
530;  75  Mo.,  400. 
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3O6*]      *DORWINt>.  POTTER. 

Covenant  by  Lessor  to  Repair — Damages  for 
Breach — Recoupment. 

Where  in  a  lease  of  a  dairy  farm  for  five  years.the 
lessor  agreed  to  put  the  barns  on  the  premises  in  a 
4food  state  of  repair  but  neglected  to  do  so  ;  held, 
that  the  damages  of  the  lessee  which  he  was  enti- 
tled to  recoup  in  a  suit  tor  rent  were  the  amount  it 
would  cost  to  put  the  barns  in  repair,  and  not  the 
detriment  which  he  suffered  by  their  remaining 
•out  of  repair  during  the  term. 

Citations-7  Hill,  53 ;  21  Wend..  3*2 ;  2  Barn.  &  C., 
273. 

MOTION- to  set  aside  a  report  of  referees. 
The  action  was  assumpsit,  of  January 
Term,  1844,  for  non-payment  of  rent  and  other 
breaches  of  the  provisions  of  a  lease  which  the 
plaintiff  had  given  to  the  defendant.  The 
lease  was  dated  September  29.  1838,  and  by  it 
the  plaintiff  leased  to  the  defendant  a  farm  of 
240  acres  of  land  in  Champion,  Jefferson  Co., 
together  with  eighteen  cows  and  certain  young 
cattle  and  swine  and  certain  farming  utensils, 
for  five  years  from  March  15.  1839.  The  plaint- 
iff agreed  that  the  barns  on  the  premises  should 
be  put  in  good  order.  The  defendant  agreed 
to  pay  the  taxes,  and  a  rent  of  $375  annually; 
to  make  certain  fences;  to  manage  the  farm  in 
&  good  farmer-like  manner,  and  to  observe  cer- 
tain rules  in  respect  to  cutting  off  the  wood 
-and  as  to  the  quantity  of  land  to  be  ploughed. 
Plea,  non  assumpsit,  with  notice  of  set-off,  and 
•of  recoupment  of  damages,  on  account  of  the 
plaintiff's  failure  to  put  the  barns  in  good  or- 
der according  to  his  agreement. 

On  the  trial  it  appeared  that  a  part  of  the 
fourth  and  the  whole  of  the  fifth  year's  rent 
was  in  arrear.  The  defendant  proved  a  set-off 
which  reduced  the  unpaid  balance  of  the  rent 
to  about  $300. 

To  establish  his  claim  for  damages  for  not 
repairing  the  barns,  the  defendant  gave  evi- 
dence as  to  the  state  of  repair  in  which  they 
were,  and  that  the  farm  was  carried  on  as  a 
•dairy  farm.  It  appeared  that  the  roofs  of  some 
of  the  barns  were  leaky,  and  some  of  them 
had  bad  floors.  He  then  called  several  wit- 
nesses who  were  practical  dairymen,  but  who 
were  unacquainted  with  the  condition  of  the 
•3O7*J  barns  in  question,  except  *that  they 
had  heard  them  described  by  the  other  wit 
nesses;  and  inquired  of  each  of  them  what  the 
defendant's  damages  were  on  account  of 
the  condition  of  the  barns.  The  plaintiff's 
•counsel  objected  to  the  inquiry  in  each  in- 
stance, but  the  objection  was  overruled  by  the 
referees.  The  witnesses  testified  that  cows 
would  eat  one  third  more  and  would  produce 
a,  quarter  less  in  consequence  of  being  kept  in 
such  barns  as  these  were;  and  they  stated  the 
average  produce  of  butter  and  cheese  for  each 
cow  and  the  price  of  these  articles,  and  also 
the  price  of  hay  and  the  quantity  that  a  cow 
would  ordinarily  consume.  The  plaintiff  also 
proved  the  amount  of  stock  kept  by  him  on 
this  farm.  The  report  was  that  nothing  was 
-due  the  plaintiff. 

Mr.  C.  P.  Kirkland,  for  plaintiff,  moved 
to  set  aside  the  report.  He  maintained  that  it 
was  obvious  that  the  referees  had  adopted  an 


improper  rule  of  damages.  They  should  have 
deducted  from  the  rent  in  arrear  only  so  much 
as  would  be  necessary  to  put  the  barns  in  or- 
der, instead  of  which  they  undertook  to  allow 
the  defendant  what  he  possibly  might  have 
made  in  the  dairy  business  with  "proper  struct- 
ures of  that  kind.  This  was  erroneous.  Lin- 
coln v.  R.  R.  Co.,  23  Wend.,  425;  Blanchardv. 
Ely,  21  Id.,  342;  Van  Epps  v.  Harrison,  5  Hill, 
63;  2  Barn.  &  C.,  273.  But  if  the  damages  were 
assessed  on  a  correct  principle,  the  evidence 
as  to  the  amount  was  incompetent.  Paige  v. 
Hazard,  5  Hill,  603. 

Mr.  J.  A.  Spencer,  for  defendant.  The 
plaintiff's  violation  of  contract  was  continuous, 
and  the  manner  in  which  it  affected  the  de- 
fendant was  to  make  his  business  at  all  times 
more  expensive  and  his  gains  less.  These  then 
were  the  proper  measure  of  damages.  There 
is  no  evidence,  however,  what  rule  the  referees 
adopted,  but  upon  the  whole  case  it  is  appar- 
ent that  the  defendant  suffered  damage  to  at 
least  the  amount  of  rent  in  arrear. 

By  the  Court,  Whittlesey.  J.  The  defend- 
ant, in  addition  to  the  set-off,  could,  doubtless, 
recoup  the  damages  he  had  *sustained  [*3O8 
by  reason  that  the  barns  on  the  demised  prem- 
ises were  not  placed  in  that  state  of  repair  re- 
quired by  the  agreement.  Whitbeck  v.  Skinner, 
7  Hill,  53.  The  material  question  here  is  as 
to  the  proper  rule  of  damages  for  such  neg- 
lect to  repair.  We  do  not  know  what  rule  the 
referees  adopted,  but  the  questions  permitted 
to  be  put  to  the  witnesses,  after  objection, 
would  only  be  admissible  upon  the  ground 
that  the  defendant  was  entitled  to  all  the  dam- 
ages which  he  might  have  sustained  by  inju- 
ries to  the  cows  and  young  cattle,  the  increase 
of  food  required,  and  the  decrease  of  produce 
by  reason  of  the  state  of  the  barns  in  question. 
It  strikes  me  that  such  damages  are  altogether 
too  remote  and  contingent,  and  that  the  true 
rule  of  damages  is  the  sum  necessary  to  place 
the  barns  in  that  state  of  repair  in  which  they 
were  to  be  put  according  to  the  agreement, 
with  interest  thereon  if  the  referees  thought 
proper  to  allow  interest.  Blanchard  v.  Ely,  21 
Wend.,  342;  2 Barn.  &  C.,  273.  The  referees, 
consequently,  erred  in  admitting  testimony  of 
the  kind  above  referred  to,  and  I  think,  there- 
fore, the  report  of  the  referees  should  be  set 
aside. 

Motion  granted. 

Approved — 47  N.  Y.,  482;  7  Am.  Rep.,  474. 

Explained— 43  How.  Pr.,  350. 

Cited  in-41  N.  Y.,  566 ;  1  Am.  Rep.,  452  ;  19  Barb., 
48;  13  How.  Pr.,  533;  27  How.  Pr.,  397  :  17  Abb.  Pr., 
426 ;  6  Duer,  321 ;  2  Rob.,  182 ;  45  Super.,  256 ;  I  Hilt., 
78. 


GILLELAND,  Executor  of  ZIMERMAN, 

FAILING. 

Claimant  of  Lands  Held  Adversely — May  Give 
to  Son-inlaw  Power  of  Attorney  to  Sue  for  His 
own  Benefit  —  Want  of  Considei'ation,  No 
Ground  for  Setting  Aside  Mortgage,  when. 

One  whose  wife  may  inherit  land  from  a  claimant 
out  of  possession,  may  lawfully  maintain  the  suit  of 


NOTE.— Landlord  and  tenant— Recoupment  in  ac- 
tions between.  See  Whitbeck  v.  Skinner,  7  Hill,  53, 
note. 

DENIO  5. 


NOTE.— Impeachment  of  consideration  expressed  in 
a  sealed  instrument— Statutes.  See  Russell  v.  Rogers, 
15  Wend.,  351,  note. 
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such  claimant  to  recover  the  land,  under  an  agree- 
ment to  have  the  whole  avails  of  the  recovery. 

Accordingly,where  a  person  claiming  title  to  land 
held  adversely,  executed  a  power  of  attorney  to  her 
son-in-law,  to  bring  suits  in  her  name  for  the  land, 
but  for  his  own  benefit ;  held,  that  the  transaction 

The  provision  of  the  Revised  Statutes,  allowing  a 
party  bound  by  an  instrument  under  seal  to  set  up 
a  want  of  consideration,  at  law,  is  limited  to  actions 
and  set-offs  upon  such  instruments,  and  does  not 
apply  where  a  specialty  is  given  in  evidence  for  a 
collateral  purpose. 

Hence  in  assumpKit  for  money  had  and  received, 
brought  by  an  executor,  in  which  the  defendant 
makes  title  to  the  money  under  a  mortgage  exe- 
309*1  cuted  by  the  testatrix,  *it  is  not  competent 
for  the  plaintiff  to  show  that  the  mortgage  was  giv- 
en without  consideration. 

The  executors  of  a  deceased  person  cannot  im- 
peach a  voluntary  transfer  of  property  made  by 
their  testator,  unless  there  exist  debts  against  the 
estate.  Per  Beardsley,  Ch.  J. 

Citations— 20  Wend.,  212 ;  22  Wend..  403 ;  3  Cow., 
623 ;  4  Wend.,  306 ;  2  K.  S.,  406,  sees.  77,  78. 

A  SSUMPSIT,  for  money  had  and  received, 
J\.  tried  at  the  Montgomery  Circuit  in  May, 
1845,  before  Willard,  G.  Judge.  Plea,  non  as- 
sumpsit. 

The  plaintiff's  testatrix,  Magdalena  Zimer- 
man,  had  claimed  title  to  an  undivided  part  of 
certain  lands  of  which  her  father  died  seised 
many  years  before;  and  March  17,  1845,  she 
executed  to  the  defendant,  who  was  her  son-in- 
law,  a  power  of  attorney,  under  her  hand  and 
seal,  as  follows: 

"I  hereby  authorize  and  empower,  Henry 
Failing,  Jr.,  of  the  Town  of  Oppenhiem  in  the 
County  of  Montgomery,  for  me  and  in  my 
name,  and  as  my  attorney,  to  demand  the  pos- 
session of  an  undivided  fifth  part  of  all  that 
farm,  piece  and  parcel  of  land  lying  and  being 
in  the  Town  of  Canajoharie,  and  county  afore- 
said, being  the  farm  whereof  my  father,  Nich- 
olas Failing,  died  seised,  about  the  year  of  our 
Lord  1787;  and  in  case  of  the  refusal  of  the 
person  or  persons  in  possession  thereof,  or  of 
any  part  thereof,  to  deliver  unto  him  the  said 
possession,  I  do  further  authorize  and  empow- 
er him  to  commence  an  action  or  actions  for 
the  recovery  of  the  same  or  any  part  thereof, 
and  to  prosecute  the  same  to  judgment  and  ex- 
ecution in  my  name,  but  to  and  for  the  special 
benefit  of  himself;  and  I  do  further  hereby  au- 
thorize and  empower  my  said  attorney,  in  my 
name,  to  do  all  and  every  act,  matter  or  thing 
that  may  be  necessary  in  the  result  of  the  mat- 
ter in  and  about  the  premises  for  which  this 
power  is  extended,  in  law  and  equity,  and  in 
every  lawful  act  whatever.  In  witness  where- 
of," etc. 

On  the  6th  day  of  July  following,  Mrs.  Zim- 
erman,  the  testatrix,  executed  to  the  defendant 
a  mortgage  on  the  land  referred  to  in  the  pow- 
er of  attorney,  to  secure  the  payment  of  $3,500. 

The  defendant  caused  several  suits  to  be 
31O*]  commenced  to  recover  *possession  of 
the  land  mentioned  in  the  power  of  attorney, 
which  were,  December  22.  1838,  compromised 
between  the  present  defendant  and  the  defend- 
ants in  those  suits,  upon  the  terms  mentioned 
in  a  written  instrument  executed  on  that  day 
by  him  to  them,  as  follows: 

"  For  and  on  behalf  of  Mrs.  Magdalena  Zim- 
erman,  I  have  compromised  with  Messrs.  Law- 
rence Gros  and  Nicholas  Gros,  all  the  costs, 
litigations,  damages,  etc.,  connected  with  a 
claim  of  said  Magdalena  in  and  to  the  Nicho- 
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las  Failing  farm  (so  called),  situate  in  Canajo- 
harie; by  their  paying  me  the  sum  of  two 
thousand  and  one  hundred  dollars  (of  which  I 
to-day  received  sixteen  hundred  dollars  cash 
and  their  note  for  five  hundred  dollars),  and 
upon  their  paying  all  the  just,  legal  and  taxa- 
ble costs,  for  which  said  Magdalena  may  be 
liable  to  her  attorney  and  counsel.  Now  I 
agree  to  procure  from  her  to  said  Groses,  a 
quit-claim  deed  executed  and  acknowledged,  in 
and  to  all  said  lands  in  dispute,  which  has  yes- 
terday been  prepared,  and  further  quitclaim 
assurances  at  their  expense,  if  desired  within 
her  lifetime,  to  other  persons  in  and  to  said 
lands;  and  I  also  agree  within  a  reasonable 
time  to  cancel  a  mortgage  given  by  her  to  me 
a  few  years  since  upon  said  land,  to  the  end 
that  it  be  canceled  of  record.  Nothing  but  tax- 
able costs  to  be  paid  after  a  definite  taxation 
and  as  then  taxed.  Dec.  22d,  1838." 

Mrs.  Zimerman  on  the  same  day  executed 
the  quitclaim  deed  which  had  been  prepared 
to  L.  and  N.  Gros.  It  was  expressed  to  be  in 
consideration  of  $2,100  and  contained  the  fol- 
lowing clause:  "  And  it  is,  nevertheless,  un- 
derstood and  agreed  by  the  said  party  of  the 
first  part  [Mrs.  Zimerman],  that  the  consider- 
ation money  above  mentioned  is  to  be  and  is 
paid  to  Mr.  Henry  Failing  [the  defendant],  in 
satisfaction  of  a  certain  mortgage  given  by  me 
to  said  Henry  Failing,  sometime  in  the  year 
1835."  On  the  same  day  on  which  the  instru- 
ment respecting  the  compromise  and  the  -quit- 
claim deed  were  executed,  Mrs.  Zimerman  ex- 
ecuted, under  her  hand  and  seal,  an  instrument 
in  writing  which  recited  that  the  defendant,  as 
her  agent  had  caused  to  be  brought  and  pros- 
ecuted certain  ejectment  suits;  that  the  same 
were  compromised  by  him  for  her,  and  that 
*she  had  executed  the  aforesaid  quit-  [*3 1 1 
claim  deed  on  the  compromise,  and  that  there- 
upon the  defendant  had  executed  certain  writ- 
ings for  her;  after  which  it  proceeded  as  fol- 
lows: "  I  hereby  approve  of  said  doings  and 
all  others  done  by  said  Failing  for  me;  and 
said  Failing  is  to  retain  the  avails  received  by 
him  on  such  settlement,  and  to  be  received  in 
payment  and  satisfaction  of  his  demands  and 
claims  against  me  on  the  mortgage  given  by 
me  to  him  some  years  ago" — "and  any  others 
he  may  have  against  me;  and  to  have  said  mort- 
gage canceled."  It  was  shown  that  the  mort- 
gage was  canceled  accordingly. 

The  plaintiff  gave  certain  evidence  having 
some  tendency  to  show  that  the  mortgage  was 
without  consideration.  The  will  of  Magdalena 
Zimerman  by  which  the  plaintiff  was  appoint- 
ed executrix  was  executed  in  July,  1839.  It 
revoked  all  former  wills. 

The  judge  charged  the  jury  that  the  plaint- 
iff was  entitled  to  recover  the  sum  received  by 
the  defendant  on  the  settlement  of  the  eject- 
ment suits,  with  interest;  that  the  power  of  at- 
torney given  in  evidence  was  illegal  and  void, 
the  testatrix  having  no  right  to  authorize  the 
defendant  to  prosecute  actions  of  ejectment  in 
her  name  for  his  own  benefit;  that  the  mort- 
gage given  by  the  defendant  to  the  testatrix 
was  void  for  the  want  of  a  pecuniary  consid- 
eration, and  that  the  plaintiff  had  the  same 
right  to  take  advantage  of  the  want  of  consid- 
eration for  the  mortgage,  which  he  would  have 
had  if  there  had  been  creditors  of  the  testatrix. 

DENIO  5. 
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The  defendant's  counsel  excepted.  Verdict 
for  the  plaintiff.  The  circuit  judge,  on  a  re- 
view of  the  case,  had  directed  a  new  trial,  and 
the  motion  made  here  was  in  consequence  of 
an  appeal  by  the  plaintiff  which  abrogated  that 
order. 

Mr.  N.  Hill,  Jr.,  for  defendant,  moved  for 
a  new  trial  on  a  bill  of  exceptions.  The  doc- 
trine of  champerty  and  maintenance,  which 
formerly  prevailed,  is  not  now  the  law  of  this 
State.  Nothing  now  remains  of  these  princi- 
ples except  what  is  expressly  enacted  in  the 
Revised  Statutes,  which  has  no  application  to 
312*]  *this  case.  2  R.  S.,  691,  sec.  6;  Mott 
v.  Small,  20  Wend.,  212;  8.  G.  in  error,  22  7d, 
403.  But  the  transaction  would  not  have  been 
illegal  in  any  state  of  the  law.  The  relation  of 
the  defendant  to  the  plaintiff's  testator  war- 
ranted the  arrangement  which  was  made.  Thall- 
himerv.  Brinckerhoff,  3  Cow.,  623.  The  plaint- 
iff could  not  impeach  the  consideration  of  the 
mortgage.  The  statue  does  not  apply  to  instru- 
ments given  in  evidence  for  a  collateral  pur- 
pose. 2  R.  S.,  406,  sec.  77. 

Messrs.  R.  R.  Lathrop  and  J.  A.  Spen- 
cer, for  plaintiff.  The  power  of  attorney  was 
illegal  and  void.  The  object  was  not  to  prosecute 
suits  for  the  benefit  of  the  testatrix;  but  it  was 
virtually,  the  sale  of  a  pretended  title.  2  R. 
S.,  691,  sec.  6;  Thalimer  v.  Brinkei-hoff,  20 
Johns.,  386. 

It  was  competent  for  the  plaintiff  to  show  that 
the  mortgage  was  without  consideration.  2  R. 
S.,  406,  sec.  77;  Noble  v.  Smith,  2  Johns.,  52  ; 
Fink  v.  Cox,  18  Id.,  145;  Case  v.  Boughton,  11 
Wend.,  106;  Tallmadge  v.  WaUis,  25  Id.,  107. 

By  the  Court,  Beardsley,  Ch.  J.  It  is  not 
material  to  inquire  in  this  case  how  far  or  in 
what  respect,  if  at  all,  the  old  law  of  cham- 
perty and  maintenance  was  abrogated  or  modi- 
fied by  the  Revised  Statutes;  Moil  v.  Small, 
20  Wend.,  212;  B.  G.,  22  Id.,  403;  for  if  no 
change  whatever  was  thus  made,  it  would  not 
follow  that  the  power  of  attorney  from  the 
plaintiff's  testatrix  to  the  defendant,  was  ille- 
gal and  void,  as  was  held  at  the  circuit.  The 
defendant  was  her  son-in-law,  and  his  wife 
might  become  entitled  to  the  land  by  descent 
from  her  mother;  it  was,  therefore,  not  illegal 
for  him  to  carry  on  suits  in  her  name,  at  his 
own  expense,  for  the  recovery  of  such  land, 
either  with  or  without  an  agreement  that  he 
should  be  benefited  by  the  recovery.  This  was 
so  held  bv  the  Court  of  Errors,  in  the  case  of 
Thalllumer  v.  Brinckerhoff,  3  Cow.,  623;  and 
the  principle  must  be  regarded  as  incontesta- 
ble. Campbell  v.  Jones,  4  Wend.,  306. 

So  far  as  respects  the  mortgage  given  to  the 
defendant  by  the  testatrix  of  the  plaintiff,  he 
313*]  stood  in  her  stead,  and  might  *set  up 
any  matter  to  invalidate  it  which  would  be  ad- 
missible in  her  favor  if  she  were  living  and 
plaintiff  in  the  suit.  The  common  law  would 
not  permit  a  mortgagor,  or  the  maker  of  any 
other  sealed  instrument,  to  impeach  it  by  show- 
ing that  it  was  made  without  an  adequate  con- 
sideration. But  this  rule  has  been  modified 
by  statute,  for  where  a  sealed  obligation  is  di- 
rectly in  question,  as  the  foundation  of  an  ac- 
tion or  a  set-off,  the  obligor  may  avoid  it  by 
showing  the  want  of  a  sufficient  consideration. 
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2  R.  S.,  406,  sees.  77,  78.  This  principle  is  in- 
applicable to  the  present  case,  the  mortgage 
not  being  directly  in  issue  as  the  foundation  of 
a  recovery  or  of  a  defense  by  way  of  set-off. 
If  the  mortgage  was  in  any  way  material  in 
this  case  it  was  because  the  money  received  by 
the  defendant,  and  for  which  the  action  was- 
brought,  had  been  paid  to  him  in  satisfaction 
of  the  mortgage  debt  due  from  the  plaintiff's 
testatrix,  so  that,  if  the  plaintiff  could  show 
that  there  was  no  such  debt,  the  inference 
would  follow  that  the  money  was  received  for 
the  use  and  benefit  of  the  testatrix.  But  as  the 
common  law  will  not  permit  a  mortgage  to  be 
thus  invalidated,  and  the  statute  is  inapplica- 
ble to  such  a  case  as  this,  no  inquiry  as  to- 
the  consideration  of  this  mortgage  was  admis- 
sible. 

The  testatrix  was  not  shown  to  owe  so  much 
as  a  dollar  at  her  decease,  so  that  the  rights  of 
creditors,  whatever  they  may  be  in  a  case  cir- 
cumstanced like  this,  cannot  be  drawn  in  ques- 
tion. 

The  money  for  which  this  action  was 
brought,  was  received  by  the  defendant  as  pay- 
ment on  the  mortgage  given  to  him  by  the- 
plaintiff's  testatrix,  or  as  a  direct  gift  from 
her.  There  is  no  room  on  the  evidence,  for 
even  a  pretense  that,  in  point  of  fact,  the  de- 
fendant received  the  money  as  belonging  to- 
the  testatrix  and  to  be  paid  over  to  her.  By 
the  original  agreement,  as  shown  by  the  power 
of  attorney,  the  defendant  was  to  carry  on 
suits  for  the  recovery  of  the  land  claimed,  for 
his  own  "special  benefit ;"  and  when  the  com- 
promise of  these  suits  was  made,  the  testatrix, 
who  was  a  party  to  that  compromise,  express- 
ly declared  by  the  quitclaim  deed  then  execut- 
ed by  her,  that  the  amount  agreed  to  be  paid 
for  the  land,  was  to  be  received  *by  the  [*3 14 
defendant  in  the  present  suit,  in  satisfaction  of 
the  mortgage  she  had  previously  given  to  him. 
The  same  thing  was  affirmed  in  the  release  or 
confirmation,  executed  by  the  testatrix  under 
seal,  at  the  time  of  making  said  compromise  ; 
the  words  used  in  that  instrument  being,  that 
"Said  Failing  is  to  retain  the  avails  received 
by  him  on  such  settlement,  and  to  be  received, 
in  payment  and  satisfaction  of  his  demand* 
and  claims  against  me  on  the  mortgage  given 
by  me  to  him  some  years  ago" — "and  any 
others  he  may  have  against  me,  and  to  have 
said  mortgage  canceled."  There  is  much  other 
evidence  to  the  same  effect ;  but,  if  the  testa- 
trix executed  these  instruments  without  fraud, 
the  evidence  was  quite  conclusive  that  both 
the  testatrix  and  the  defendant  intended  the- 
$2,100  should  be  absolutely  his  own.  He  re- 
ceived the  money,  in  form  at  least,  as  payment 
on  the  mortgage,  and  if  the  mortgage  is  to  be 
held  valid,  the  payment  was  equally  so.  But 
if  the  mortgage  could  be  set  aside  as  void  for 
the  want  of  consideration,  or  on  any  other 
ground,  it  would  not  follow,  in  every  such 
case,  that  the  money  received  upon  it  could 
be  recovered  back.  The  general  rule  is  other- 
wise, for  a  payment  voluntarily  made,  can  in 
no  case,  except  under  peculiar  circumstances, 
be  recalled. 

New  trial  granted. 

Cited  in— 1  Lans..  124 :  10  Barb.,  106 ;  14  Barb.,  450 
22  Barb.,  100 ;  42  Barb.,  23 ;  66  Barb..  272 ;  42  N.  J.  L.. 
524. 
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Patents— Validity,  Where  Too  Much  Has  Been 

Claimed— Disclaimer  under  Statute— Delay— 

Fraud — Election. 

Under  the  Act  of  Congress  amending  the  general 
Patent  Law,  Laws  U.  8.,  24th  Cong.,  2d  Sess.,  p.  79, 
sec.  9,  the  entering  of  a  disclaimer,  by  a  patentee 
who  has  claimed  by  his  specification  of  an  improve- 
ment more  than  he  was  entitled  to  have  patented  to 
him,  is  not  a  condition  precedent  to  the  patentee 
availing  himself  of  the  remedial  provisions  of  that 
Act.  Per  McKissock,  J. 

To  deprive  the  patentee  of  the  benefit  of  the  parts 
of  the  improvement  which  were  his  own  invention, 
it,  must  be  shown  that  the  delay  in  entering  his  dis- 
claimer of  the  other  parts  was  unreasonable.  Per 
McKissock,  J. 

Though  the  provision  rendering  a  patent  vana.nqt- 
withstanding  too  much  has  been  claimed  in  the 
specification,  is  limited  to  cases  where  the  excessive 
315*]  claim  *was  made  by  mistake  and  without  a 
fraudulent  intent ;  still,  as  fraud  is  not  to  be  pre- 
sumed, the  patentee  claiming  the  benefit  of  the  pro- 
vision need  not  prove  that  he  acted  under  a  mis- 
take, and  from  honest  motives.  Those  who  attack 
the  patent  have  the  burden  of  establishing  the 
fraud.  Per  McKissock.  J. 

The  provision  in  the  aforesaid  Act,  making  valid 
patents  which  were  void  on  account  of  claiming 
too  much,  is  applicable  to  such  as  had  been  issued 
before  the  passage  of  that  Act. 

Where  the  vendee  in  a  contract  of  sale  had  an 
election,  within  a  limited  time,  to  recede  from  the 
purchase  and  return  the  article,  or  else  was  to  com- 
plete the  purchase  and  pay  the  purchase  money, 
and  the  vendor  had  no  title  to  the  thing  sold  at  the 
making  of  the  contract,  but  acquired  one  within 
the  period  limited,  and  the  vendee  allowed  that  pe- 
riod to  elapse  without  returning  the  article ;  held, 
that  he  could  not,  when  subsequently  sued  for  the 
purchase  money,  set  up  a  want  of  consideration  for 
the  contract  as  originally  made.  Per  McKissock,  J". 

This  principle  applied  to  a  sale  by  a  patentee,  of 
his  interest  in  a  patented  improvement  in  machin- 
ery, where  the  patent  was  originally  void  for  claim- 
Ing  too  much,  but  within  the  time  limited  for  the 
vendee  to  recede,  it  was  made  valid,  in  part,  by  the 
amendatory  Act.  Per  McKissock,  J. 

In  order  to  render  a  patent  valid,  which  was  void 
before  the  late  Act  for  claiming  too  much,  it  must 
appear  that  the  part  which  the  patentee  really  in- 
vented was  a  material  and  substantial  part  of  the 
thing  patented,  and  was  distinguishable  from  the 
parts  claimed  without  right. 

Citations— 2  Kent,  Com.,  370;  4  B.  &  Aid.,  541 :  8 
Wheat.  App.,  n.  2.  p.  22 ;  19  Wend.,  411 ;  2  Mason,  118  ; 
Laws  U.  S.,  24th  Cong.,  2d  Sess..  p.  83,  sec.  9,  last  pro- 
viso ;  1  Phil.  Ev.,  194, 195. 

A  SSUMPSIT,  tried  at  the  Broome  Circuit, 
-O-  in  November,  1844,  before  Monell.  late 
C.  Judge. 

The  plaintiff  proved  and  gave  in  evidence 
an  agreement,  signed  by  the  defendant  as  fol- 
lows : 

"Rec'd  of  Gideon  Hotchkiss  [the  plaintiff,] 
9.  deed  of  his  vertical  re-acting  water-wheel, 
for  the  County  of  Schoharie  in  the  State  of 
New  York,  as  a  power  by  which  I  can  sell 
said  county,  and  do  agree  to  pay  said  Gideon 
Hotchkiss  or  his  order  the  sum  of  three  hun- 
dred dollars  for  said  county,  within  eighteen 
months  from  date,  or  return  the  said  deed  to 
said  G.  Hotchkiss  if  no  part  of  it  is  sold  with- 
in said  county,  within  said  eighteen  months, 
or  pay  to  said  G.  H.  the  one  half  of  what  I 
shall  sell  in  said  county  and  deed  back  to  him 
the  residue,  as  I  shall  choose.  Dated,  Aug.  31, 
1836,  at  Monticello." 

The  defendant  gave  in  evidence  the  deed 
referred  to  in  the  agreement,  bearing  the  same 
date  and  executed  by  the  plaintiff,  by  his  at- 
torney. It  purported  to  be  a  conveyance  to 
the  defendant  of  the  exclusive  right  of  mak- 
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ing,  using  and  vending  within  the  County  of 
*Schonarie,  "an  invention  for  an  im-  [*316 
provement  in  the  saw-mill,"  which,  as  the  in- 
strument stated,  was  secured  to  the  plaintiff 
by  patent  from  the  President  of  the  United 
States,  dated  November  6,  1832.  It  contained 
a  warranty  of  the  right  sold  against  the  law- 
ful claims  of  any  other  person. 

The  patent  which  had  been  granted  to  the 
plaintiff  and  which  is  mentioned  in  the  deed, 
together  with  the  specification  annexed  there- 
to, were  likewise  given  in  evidence.  By  the 
latter,  it  appeared  that  the  alleged  improve- 
ment was  in  the  construction  of  a  re-acting 
water-wheel  for  saw- mills.  The  specification 
professed  to  state  the  parts  which  the  plaintiff 
claimed  to  be  his  own  original  invention.  The 
defendant  examined  a  number  of  witnesses  to 
show  that  what  the  plaintiff  had  claimed  as 
new,  or  some  part  of  it,  had  been  long  used  in 
mills  ;  and  the  plaintiff  gave  testimony  to  sus- 
tain his  claim  as  the  inventor  of  what  was  sta- 
ted in  the  specification  to  be  new. 

The  judge  charged  the  jury  that  the  convey- 
ance by  the  plaintiff  to  the  defendant  was  not 
void  upon  its  face,  and  that  the  omission  to 
record  it  within  the  time  limited  by  the  Act  of 
Congress  did  not  prejudice  the  right  to  re- 
cover, it  being  the  defendant's  duty  to  place  it 
on  record ;  that  by  the  patent  law  in  force 
when  the  deed  was  given,  the  patent  would  be 
void  if  the  specification  claimed  matters  as  the 
plaintiff's  own  invention  which  were  before 
known  and  used  ;  but  that  by  the  Act  of  Con- 
gress entitled  "An  Act  in  Addition  to  the  Act 
to  Promote  the  Progress  of  Science  and  Use- 
ful Arts,"  passed  March  3,  1837,  Laws  of  24th 
Cong.,  2d  Sess.,  p.  83,  sec.  9,  if  the  plaintiff 
had  by  mistake,  and  without  an  intent  to  de- 
fraud or  mislead  the  public,  claimed  as  orig- 
inal some  material  part  of  the  improvement  of 
which,  as  it  turned  out,  he  was  not  the  in- 
ventor, the  patent  was  still  good  for  what  was 
really  his  own  invention,  provided  it  was  a 
material  and  substantial  part  of  the  improve- 
ment patented,  and  was  definitely  distinguish- 
able from  the  parts  claimed  without  right; 
that  the  plaintiff  was  not,  for  the  purposes  of 
this  suit,  bound  to  show  that  he  had  entered  a 
disclaimer  of  the  parts  of  which  he  was  not 
the  inventor  at  the  Patent  Office  ;  that  the  Act 
of  1837  applied  to  this  case,  inasmuch  as  it  was 
passed  *within  the  eighteen  months  [*317 
which  the  defendant  had  to  return  the  deed, 
and  that,  as  the  deed  was  not  returned  within 
that  time,  there  was  a  consideration  for  the 
agreement  "if  the  patent  included  any  new 
and  useful  invention  or  discovery  which  was 
truly  and  bona  fide  the  patentee's,"  and  that 
the  plaintiff  was  not  bound  to  show  affirma- 
tively the  absence  of  mistake  or  fraud  in  claim- 
ing too  much.  The  defendant's  counsel  ex- 
cepted  to  each  branch  of  the  charge.  Verdict 
for  the  plaintiff  for  $300  and  the  interest. 

Mr.  B.  D.  Noxon,  for  defendant,  moved 
for  a  new  trial  on  a  case.  1.  It  is  well  settled 
that  if  the  description  or  specification  annexed 
to  a  patent  claims  material  matters  of  which 
the  patentee  is  not  the  inventor,  it  is  void, 
though  as  to  some  part  of  it  he  was  entitled  to 
a  patent.  2  Kent,  Com.,  370,  371;  Cross  v. 
Huntly,  13  Wend.,  885;  Head  v.  Stevens,  1! 
Yd.,  4ll.  2.  The  Act  of  1837,  referred  to  ir 
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the  charge,  having  been  passed  after  the  trans- 
fer of  the  right  to  the  defendant  and  after  his 
agreement  to  pay  therefor,  cannot  affect  that 
contract.  The  true  question  was  whether  it 
was  made,  at  the  time  it  was  made,  upon  a 
good  consideration.  3.  To  make  that  Act 
available  to  the  plaintiff,  he  should  have  shown 
that  he  had  complied  with  its  provisions.  4. 
The  judge  instructed  the  jury  that  the  patent 
became  valid  by  force  of  the  Act  of  1837,  not- 
withstanding the  absence  of  evidence  that  the 
erroneous  claim  was  made  honestly,  and  with- 
out adding  the  qualification  contained  in  the 
Act  that  the  part  really  original  was  a  material 
and  substantial  part  of  the  improvement,  and 
was  definitely  distinguishable  from  the  parts 
claimed  without  right. 

Mr.  J.  A.  Collier,  for  plaintiff,  insisted 
that  the  charge  was  correct  in  all  its  parts,  and 
also  that  it  did  not  appear,  in  point  of  fact,  but 
that  everything  claimed  in  the  specification  as 
new  was  really  the  plaintiff's  invention,  and 
moreover  that  the  plaintiff's  covenant  of  war- 
ranty was  a  good  consideration  for  the  defend- 
ant's promise,  whatever  might  be  thought  of 
the  validity  of  the  patent. 

318*]     *By    the    Court,   McKissock,   J. 

The  deed  from  the  plaintiff  to  the  defendant 
was,  as  stated  by  the  court,  sufficient  to  con- 
vey to  him  any  right  the  plaintiff  might  have 
in  the  patent  according  to  its  terms.  It  was 
also  correctly  said  by  the  judge,  that  by  the 
law  as  it  was  at  the  date  of  the  deed,  the  pa- 
tent would  be  void  if  the  specifications  con- 
tained any  improvement  which  was  previously 
known  and  used,  though  it  contained  others 
of  his  own  invention  that  were  new.  2  Kent, 
Com.,  370;  Brunton  v.  Hawkes,  4  Barn.  & 
Aid.,  541,  per  Abbott,  Ch.  J. ;  3  Wheat., 
App.,  n.  2,  p.  22 ;  Head  v.  Stevens,  19  Wend., 
411 ;  Moody  v.  Fiske,  2  Mason,  118. 

It  appears  to  have  been  assumed  on  the  trial 
that  the  specification  annexed  to  the  patent 
claimed  something  as  the  plaintiff's  invention 
which  had  been  before  known  and  used.  The 
judge  seems  to  have  charged  upon  that  suppo- 
sition, and  the  assumption  was  not  objected  to 
by  the  defendant's  counsel.  The  court  cor- 
rectly decided  that  the  filing  the  disclaimer 
was  not  a  condition  precedent  to  obtaining  the 
benefits  of  the  Act  of  1837.  The  party  loses 
that  by  an  unreasonable  delay  in  filing  the  dis- 
claimer. Laws  U.  S.,  24th  Cong.,  2d  Sess.,  p. 
83,  sec.  9,  last  proviso.  The  question  as  to 
unreasonable  delay,  was  not  however  raised, 
but  it  was  urged  that  the  filing  a  disclaimer 
was  a  condition  precedent.  So,  also,  in  advis- 
ing the  jury  that  if  the  plaintiff's  specifications 
embraced  too  much,  he  was  not  bound  to 
prove  affirmatively  that  it  was  so  by  accident 
or  mistake,  and  not  from  an  intention  to  de- 
ceive or  defraud  the  public.  The  law  pre- 
sumes no  one  to  have  acted  illegally  or  fraud- 
ulently. 1  Phil.  Ev.,  195.  Besides,  the  party 
charging  the  wrong,  having  the  affirmative,  is 
on  that  account  bound  to  prove  it,  even  though 
it  were  a  negative  proposition.  Id.,  pp.  194, 
195. 

But  the  learned  judge  further  charged,  that 
the  Act  of  Congress  referred  to  applied  to  the 
patent  in  this  case ;  and  also  that  the  passage 
of  that  law,  prior  to  the  expiration  of  the 
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eighteen  months  within  which  the  defendant 
had  the  right  to  return  the  deed,  together  with 
the  failure  to  return  it  within  the  time  stipu- 
lated, afforded  a  sufficient  consideration  for 
the  agreement,  *'  'if  the  patent  included  [*3 19 
any  useful  and  new  invention  or  discovery 
which  was  truly  and  bona  fide  the  patentee's." 
To  this  the  defendant's  counsel  objects  that 
the  Act  was  passed  after  the  contract  in  ques- 
tion was  made,  and  he  argues  that  it  would 
have  no  retrospective  operation  on  the  rights 
and  interests  of  these  parties  in  respect  to  an 
agreement  previously  made;  that  it  could  only 
affect  the  validity  of  the  patent  with  respect 
to  subsequent  rights  and  contracts,  and  that 
the  jury  should  therefore  have  been  instructed 
that  the  agreement  was  without  consideration 
and  void  if  the  specification  contained  any- 
thing of  which  the  plaintiff  was  not  the  in- 
ventor, and  that  the  Act  was  inapplicable  to 
the  case ;  and,  moreover,  at  all  events,  that  if 
part  of  the  thing  patented  were  in  previous 
use,  there  was  a  fraud  on  the  defendant  which 
should  prevent  a  recovery,  as  he  had  been  in- 
duced to  pay  the  price  for  the  whole  alleged 
improvement  patented,  when  the  plaintiff 
really  owned  but  part  of  it.  It  will  be  unnec- 
essary to  decide  what  would  have  been  the  ef- 
fect of  the  Act  of  1837  on  the  rights  and  obli- 
gations of  these  parties,  if  there  had  been, 
previous  to  the  time  of  its  passage,  an  absolute 
sale  of  the  right  in  question  to  the  defendant. 
For  at  that  date  the  agreement  between  them 
was  still  ambulatory,  the  defendant  then,  and 
for  nearly  a  year  after,  having  the  right  of 
electing  whether  he  would  return  the  deed 
and  thereby  put  an  end  to  the  inchoate  agree- 
ment or  retain  it,  and  thereby  become  the  ab- 
solute purchaser  of  the  interest  in  the  patent. 
If  we  look  at  the  agreement  on  which  the  ac- 
tion is  brought,  it  will  appear  that  though  a 
deed  had  been  given,  it  was  intended  to  oper- 
ate only  as  an  authority  to  the  defendant  to 
act  as  the  agent  of  both  parties  for  eighteen 
months,  in  disposing  of  the  right  in  Schoharie 
Co;  The  words  of  the  agreement  are:  "  Rec'd 
of  Gideon  Hotchkiss  a  deed  of  his  vertical  re- 
acting water-wheel,  for  the  County  of  Scho- 
harie, in  the  State  of  New  York,  as  a  power 
by  which  I  can  sell  said  county."  The  de- 
fendant, then,  first  became  really  the  purchaser 
of  the  interest  in  the  plaintiff's  patent,  at  the 
expiration  of  the  eighteen  months  by  his  elec- 
tion, not  to  return  the  deed.  Before  that  pe- 
riod arrived,  the  plaintiff  had  become  entitled 
to  the  benefit  of  the  remedial  *provis-  [*32O 
ion  of  the  Act  referred  to ;  and  this  cause 
should  be  determined  on  the  same  principles 
as  if  the  agreement  had  been  definitively  made 
at  the  end  of  the  eighteen  months.  Nor  does 
the  detriment  which  the  defendant  may  suffer 
on  account  of  the  failure  of  part  of  the  thing 
patented,  present  any  objection  to  the  forego- 
ing conclusions.  That  circumstance  may  af- 
fect the  amount  to  be  recovered,  but  not  the 
right  of  recovery. 

So  far  then  as  we  have  thus  reviewed  this 
branch  of  the  charge,  the  judge  was  correct. 
But  in  his  final  instruction  that  the  passage  of 
the  Law  of  1837  afforded  a  sufficient  considera- 
tion for  the  agreement,  "if  the  patent  included 
any  useful  and  new  invention  or  discovery 
which  was  truly  and  bona  fide  the  patentee's," 
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he  fell  into  the  mistake  of  omitting  a  material 
qualification  of  the  position.  The  provision 
which  saves  to  the  patentee  such  parts  of  the 
invention  as  are  his  own,  is  subject  to  the  ex- 
press condition  that  the  part  thus  saved  "be  a 
material  and  substantial  part  of  the  thing  pa- 
tented, and  be  definitively  distinguishable  from 
the  other  parts  claimed  without  right."  This 
proviso  may  have  been  rendered  entirely  nuga- 
tory by  the  charge.  If  the  jury  followed  the 
instruction  they  may  have  found  for  the  plaint- 
iff, though  his  discovery  was  not  either  "  ma- 
terial or  substantial,"  but  only  useful ;  and  so 
too,  though,  instead  of  being  "definitely  dis- 
tinguishable from  those  parts  not  his  own,"  i 
was  so  mixed  with  them  as  to  confound  all 
practical  distinction.  For  this  error  the  ver- 
dict must  be  set  aside. 

New  trial  granted. 

Cited  in-47  N.  Y.,  447 :  7  Am.  Rep.,  459. 


321*]  *HERRINGTON  ET  AL.  «.  BUDD. 

Wills — Grant  in  Fee,  Reserving  Rent,  With  Right 
of  Re  entry,  Revokes  Prior  Devise — Statute. 

A  grant  in  fee  reserving  rent,  with  a  clause  of  re- 
entry, is  a  revocation  of  a  prior  devise  of  the  same 
lands  made  by  the  grantor. 

Under  the  former  statute  of  wills  a  rent,  reserved 
upon  a  grant  in  fee,  did  not  pass  by  a  devise  of  the 
land  out  of  which  the  rent  issued,  as  land. 

Otherwise  of  rents  reserved  on  a  lease  for  a  term  of 
years,  such  rents  and  the  reversion  would  pass  by  a 
devise  of  the  land. 

A  right  of  re-entry  for  the  breach  of  a  condition 
contained  in  a  grant  in  fee  reserving  rent,  does  not 
pass  by  a  devise  of  the  premises  as  land. 

Citations-3  Johns.  Ch.,  148, 156 ;  3  Atk.,  741 :  2  Vt., 
495 ;  7  Paige,  99 ;  4  Kent,  538.  4th  ed. :  1  Bos.  &  P.,  576 ; 
7  T.  R.,  399 :  Pow.  Dev.,  35, 233,  234,  565-570: 1  K.  &  B., 
178,  sec.  1  :  2  Prest.  Abs..  204  ;  4  Kent,  Com.,  510,  4th 
ed. ;  3  T.  R.,  94 ;  8  East,  567 ;  7  Cow.,  238. 

"T71 JECTMENT  for  an  undivided  part  of  the 
-LJ  north  half  of  lot  No.  13  in  a  tract  of  5,029 
acres  in  Charlton,  Saratoga  Co.,  tried  at  the 
circuit  for  that  county  held  in  December,  1845. 

Ryer  Schermerhorn  and  John  Glen  being 
seised  in  fee  of  lands  in  that  tract,  including 
the  premises  in  question, as  tenants  in  common, 
the  former  August  8,  1792,  duly  made  and 
published  his  last  will  and  testament,  by  which 
he  devised  the  lands  in  the  tract  in  question  to 
his  six  sons  and  daughters  for  life,  and  after 
their  death  one  sixth  part  of  said  land  to  the 
children  of  each  of  his  sons  and  daughters  in 
fee.  The  testator  died  in  1793,  leaving  the  dev- 
isees for  life  surviving.  One  of  the  sons  died 
between  1794  and  1797,  without  issue.  Jere- 
mias  Schermerhorn,  another  of  the  sons  of  the 
testator,  died  in  1836,  leaving  eight  children, 
of  whom  Maria,  the  wife  of  the  plaintiff  Her- 
rington,  is  one.  It  was  in  her  right  that  the 
plaintiffs  sought  to  recover. 

The  defendant  proved  that  September  26, 
1775,  Ryer  Schermerhorn  and  John  Glen  leased 
the  said  premises  in  fee  to  John  Kemp,  re- 
serving, after  the  first  seven  years,  an  annual 
rent  of  £6,  N.  Y.  currency.  There  was  a  res- 
ervation to  the  lessors  of  a  right  to  re-enter  for 
non-payment  of  rent  and  for  the  non-perform- 
ance of  certain  covenants,  and  of  the  privilege 
of  erecting  mills  upon  any  stream  on  the  prem- 
ises and  of  cutting  logs,  and  also  of  egress  and 
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regress.  On  the  counterpart  of  the  lease  pro- 
duced, there  was  an  indorsement  signed  by 
Glen, admitting  the  receipt  of  £16  for  rent  from 
*John  Campbell.  It  was  without  date,  [*322 
but  was  written  under  an  indorsement  purport- 
ing to  be  an  assignment  from  Ann  Kemp  to 
Campbell,  dated  October  24,  1788,  but  which 
was  not  proved.  The  defendant  also  proved 
that  October  13,  1789,  Glen  conveyed  an  un- 
divided half  of  the  premises  to  John  Campbell 
in  fee,  and  that  February  14, 1793, Ryer  Scher- 
merhorn leased  an  undivided  half  thereof  in 
fee  to  the  same  John  Campbell,  subject  to  an 
annual  rent,  with  a  clause  of  re-entry.  No 
further  account  was  given  of  the  former  lease. 
February  22, 1794,  Campbell  assigned  his  lease 
to  Frederick  Valentine, and  he  also  conveyed  to 
Valentine,  by  deed  in  fee,  an  undivided  half  of 
the  premises,  the  date  of  which  last  mentioned 
conveyance  is  not  stated  in  the  bill  of  excep- 
tions. March  10,  1797,  the  surviving  children 
of  Ryer  Schermerhorn,  including  Jeremias, 
the  father  of  the  plaintiff  Maria  Herrington, 
released  and  conveyed  in  fee  to  Valentine  an 
undivided  half  of  the  premises,  with  covenants 
against  their  own  acts.  Valentine  subsequently 
conveyed  the  whole  premises  in  fee  to  A. 
Spring,  under  whom  the  defendant  was  in 
possession. 

The  defendant's  counsel  insisted  that  the 
lease  in  fee  from  Ryer  Schermerhorn  to  John 
Campbell  was  a  revocation  of  the  will  of 
Schermerhorn.so  far  as  it  affected  the  premises 
in  question;  that  the  rent  reserved  by  that  lease 
descended  to  the  heirs  of  R.  Schermerhorn  and 
was  released  by  their  deed  to  Valentine.  The 
circuit  judge  declaring  himself  to  be  of  that 
opinion  nonsuited  the  plaintiff,  who  excepted. 
There  was  a  stipulation  annexed  to  the  bill  of 
exceptions,  in  which  it  was  agreed  that  either 
party  might  rely  upon  any  point  arising  upon 
the  evidence,  though  not  made  the  subject  of 
an  exception  on  the  trial. 

Mr.  H.  V.  D.  Van  Epps,  for  plaintiffs. 

Mr.  W.  Hay.  for  defendant. 

By  the  Court,  McKissock,  J.  The  plaint- 
iffs having  made  their  title  in  the  first  instance 
through  the  will  of  Ryer  *Schermer-  [*323 
horn,  the  principal  inquiry  is,  what  was  the 
force  of  the  defense  set  up  by  the  defendant? 
If  the  lease  in  fee  made  by  Schermerhorn  to 
Campbell  in  1793,  after  the  will,  was  a  revoca- 
tion of  the  devise  of  the  premises  mentioned 
in  that  lease,  then  the  lands  in  question,  or 
rather  the  rents  issuing  therefrom,  together 
with  the  power  to  enter  for  condition  broken, 
descended  to  the  heirs  at  law  of  R.  Schermer- 
horn ;  and  the  defendant  having  produced  a 
deed  in  fee  simple  from  them  to  Valentine,  un- 
der whom  the  defendant  claims,  made  a  per- 
fect defense  to  the  action.  It  is  true,  that  leases 
for  years,  mortgages  or  conveyances  in  trust 
for  the  payment  of  debts,  and  then  in  trust  for 
the  benefit  of  the  grantor,  are  revocations  of  a 
will  only  pro  tanto.  To  that  effect  are  the  au- 
thorities cited  by  the  plaintiffs'  counsel.  Liv- 
ingston v.  Livingston,  3  Johns.  Ch.,  148,  156  ; 
Parsons  v.  Freeman,  3  Atk. ,  741  ;  Lambert^  v. 
Parker,  2  Vt.,  495  ;  Adams  v.  Winne,  7  Paige, 
99.  But  any  alteration  of  the  estate  by  the 
testator,  or  of  his  interest  therein,  or  any  mod- 
ification of  it  which  converts  it  into  a  different 
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estate  from  the  one  the  testator  had  at  the  time 
of  the  devise,  even  though  the  testator  take 
back  the  estate  in  an  altered  condition  by  the 
same  instrument,  is  a  revocation  of  a  will  or 
devise.  4  Kent,  528,  4th  ed. ;  Parsons  v.  Free- 
man, supra  ;  Ooodtitle  v.  Otway,  1  Bos.  &  P., 
576;  7  T.  II. ,  399  ;  Powell,  Devises,  565-570. 
So  strict  was  the  law  in  this  respect  that,  even 
a  contract  to  sell,  was,  in  this  State,  prior  to 
the  Revised  Statutes,  held  to  be  a  revocation  in 
equity.  And  at  this  time  a  conveyance  of  the 
estate  devised  is  held  a  revocation  of  a  previ- 
ous devise  of  the  same  premises,  though  the 
testator  take  back  a  mortgage  for  the  whole 
purchase  money.  Adams  v.  Winne,  supra. 
In  the  present  case  there  was  not  a  change  or 
modification  of  the  estate  or  interest  of  the  tes- 
tator merely,  but  he  devested  himself  of  the 
whole  title  to  the  land,  and  it  passed  to  the 
lessee  without  qualification,  subject  only  to 
the  contingency  of  the  conditions  being  bro- 
ken. This  was  manifestly  a  revocation  of  the 
previous  devise  of  the  same  lands. 

But  there  is,  I  apprehend,  another  objection 
324*]  to  the  plaintiffs'  *right  of  recovery  un- 
der the  will  of  Ryer  Schermerhorn.  At  the 
time  of  the  execution  of  that  will,  the  prem- 
ises in  question  were,  undoubtedly,  held  un- 
der the  lease  in  fee,  executed  in  1775,  by  Scher- 
merhorn and  Glen  to  Kemp.  Schermerhorn, 
therefore,  at  that  time  held  no  other  interest 
in  the  property  than  the  rents  reserved  and  the 
contingent  right  of  entry  for  a  coudition 
broken.  That  this  was  considered  the  condi- 
tion of  the  title,  is  apparent  from  the  receipt 
for  rent  given  by  John  Glen  to  Campbell, 
which  was  at  the  foot  of  the  assignment  of 
the  old  lease  by  Ann  Kemp  to  Campbell,  bear- 
ing date  in  October,  1788;  and  from  the  fact 
that  in  1789  Glen  conveyed  his  undivided  in- 
terest in  the  premises  to  Campbell.  The  Stat- 
ute of  1787,  in  force  when  this  will  was  made, 
provided  that  any  person  seised  of  an  estate  of 
inheritance  in  any  lands,  rents  or  other  here- 
ditaments, in  possession,  reversion  or  remain- 
der, might  devise  the  same.  1  K.  &  R.,  178, 
sec.  1.  The  words  used  of  the  devise  under 
which  the  plaintiffs  claim  are:  "I  give,  devise 
and  bequeath  my  two  hundred  and  fifty  acres 
of  land  part  of  the  five  thousand  acres,"  etc., 
without  any  other  words  to  indicate  an  intention 
to  devise  rents  or  other  hereditaments.  Though 
the  clause  is  spoken  of  in  the  bill  of  exceptions 
as  a  devise  of  the  premises  in  question,  this 
should  not  control  the  legal  operation  of  the 
words  used.  Although  a  devise  of  lands  may 
carry  with  it  the  rents  and  reversion  depend- 
ent on  a  term  for  years,  and  a  devise  of  rents 
and  profits  is  a  devise  of  the  lands,  still  it  does 
not  follow  that  a  devise  using  the  word  "land," 
and  no  other  to  designate  the  subject  of  it,  will 
pass  rents  reserved  on  a  lease  in  fee.  This  is 
especially  so  where  the  testator  had  other  lands 
answering  the  description  in  the  will,  which 
he  held  at  the  time  in  fee  simple,  as  was  the 
case  here.  Neither  can  a  devise  describing  the 
thing  intended  by  the  word  "land,"  be  held  to 
apply  to  and  include  lands  leased  as  these  were, 
in  fee  simple,  in  respect  to  which  the  testator 
had  no  estate,  and  in  regard  to  which  he  had 
no  interest,  except  in  the  conditions  on  which 
the  lands  were  held.  It  would,  therefore,  ap- 
pear that  by  no  legal  interpretation  can  the  will 
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of  Ryer  Schermerhorn  be  said  to  dispose  of 
either  the  lauds  for  *which  this  suit  is  [*325 
brought,  or  the  rents,  or  other  hereditaments 
connected  therewith. 

But  if  it  be  said  that  by  a  devise  of  the  land 
the  right  of  entry  under  the  condition  annexed 
to  the  fee  passed,  the  answer  is,  that  the  testa- 
tor had  no  estate  in  the  land,  until  the  condi- 
tion was  broken  and  until  a  re-entry;  and  that 
the  estate  or  interest  in  a  condition  annexed  to 
an  estate  in  fee  simple,  granted  on  condition, 
is  not  devisable.  Powell,  Devises,  234.  "A 
right  of  entry  for  condition  broken,  or  under 
the  warranty  annexed  to  an  exchange,  is  not 
devisable,  nor  is  the  benefit  of  a  condition  un- 
less annexed  to  a  reversion."  2  Preston,  Ab- 
stracts, 204;  4  Kent,  Com.,  510,  4th  ed.  In  the 
present  case,  the  idea  of  a  condition  or  right 
of  entry  connected  with  a  reversion  is  excluded, 
the  demise  being  in  fee.  Nor  is  the  present 
case  like  possible  contingent  interests,  such  as 
executory  devises  and  springing  contingent 
executory  uses,  which  are  devisable.  Jones  v. 
Roe,  3  T.  R.,  94;  Powell,  Devises,  35,  233,  234. 
In  those  cases,  the  testator  devises  all  the  in- 
terest he  originally  had;  in  the  present  he  has, 
before  the  will  made,  devested  himself  of  all 
estate,  and  cannot  be  re-invested  except  by  en- 
try for  condition  broken.  See  the  remarks  of 
Ld.  Elleriborough  in  Goodright  v.  Forester,  8 
East,  552.  Nor  does  it  come  within  the  reason 
of  the  case  of  Jackson  v.  Varick,  7  Cow.,  238. 
That  case  went  a  great  way,  but  it  only  de- 
termined that  a  testator  might  devise  lands,  to 
which  he  had  title  and  a  right  of  entry,  though 
they  were  held  adversely.  I,  therefore,  con- 
clude that,  notwithstanding  his  will,  all  the  in- 
terest of  Ryer  Schermerhorn  in  the  premises 
and  in  the  rents  vested  in  his  heirs  at  law,  with- 
out regard  to  the  question  of  an  implied  revo- 
cation by  the  subsequent  demise.  In  either 
case,  the  plaintiff  was  rightly  nonsuited. 

New  trial  denied. 

Cited  in— 2  Redf .,  390 ;  48  Ind.,  531. 


*EGAN  [*326 

v. 

THE  MUTUAL  INS.   CO.  OF  THE  CITY 
AND  COUNTY  OF  ALBANY. 

Insurance — Reference  to  Other   Papers — War- 
ranty— Limit  of  Recovery. 

Where,  in  a  policy  of  insurance  against  flre,  the 
following  clause  was  inserted  immediately  after  the 
description  of  the  property  insured :  "Reference 
being  had  to  the  application  for  a  more  particular 
description  and  forming1  a  part  of  this  policy :" 
held,  that  all  the  stipulations  in  the  application 
were  engrafted  into  the  policy  and  formed  part  of 
the  contract  of  insurance. 

Therefore,  where  an  application  thus  referred  to 
declared  that  if  the  assured  should  suffer  a  judg- 
ment which  should  be  a  lien  upon  the  insured  prem- 
ises, without  communicating  it  to  the  insurers,  that 
the  policy  should  be  void ;  held,  that  the  provision 
was  an  express  warranty  in  the  contract  of  insur- 
ance ;  and  it  having  been  broken,  the  policy  was 
held  void. 

Where  the  application  in  such  a  case  provided  that 
the  insured  should  only  be  obliged  to  pay  as  if  they 
had  insured  two  thirds  of  the  actual  cash  value  of 

NOTE.— Insurance— Reference  to  other  papers.  See 
Jennings  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  Den.,  75, 
note. 

797 


336 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1848 


the  property  insured ;  held,  a  part  of  the  contract, 
and  that  a  recovery  for  a  loss  should  be  limited  to 
the  proportion  stated. 

Citations-5  Hill.  188;  7  Hill,  122;  2  Den..  75;  1 
Phil.  Ins..  346;  Ellis,  Ins.,  28;  3  Hill,  161;  Hughes, 
Ins..  308. 

ERROR  to  the  Mayor's  Court  of  the  City  of 
Albany.  The  action  in  the  court  below 
was  on  a  policy  of  insurance  against  fire,  by 
the  insured  against  the  insurers.  The  proper- 
ty had  been  destroyed  by  fire  within  the  period 
insured;  and  the.  plaintiff  had  a  verdict  and 
judgment  in  the  court  below  for  the  amount 
of  the  loss,  which  the  defendants  sought  to  re- 
view on  this  writ  of  error.  The  facts  upon 
which  the  questions  of  law  arose  are  sufficient- 
ly slated  in  the  opinion  of  the  court. 

Mr.  D.  Wright,  for  the  plaintiffs  in  error, 
insisted  that  the  application  was  a  part  of  the 
policy;  and  that  paper  having  declared  that 
the  suffering  judgments  to  become  a  lien  on 
the  property  should  avoid  the  policy  unless 
the  facts  were  communicated  to  the  insurers, 
that  was  a  warranty;  and  it  having  been  broken, 
the  plaintiff  below  could  not  legally  recover. 
The  court  below  clearly  erred  in  directing  a 
verdict  for  more  than  two  thirds  of  the  value 
of  the  property. 

Mr.  N.  Hill,  Jr.,  for  defendant  in  error.  1. 
The  application  is  a  mere  proposition,  or  rath- 
er it  is  a  part  of  the  negotiation  which  resulted 
in  the  making  of  the  policy.  All  propositions 
327*]  *and  negotiations  of  this  character  are 
merged  in  the  policy  which  is  to  be  taken  as 
conclusive  evidence  of  the  terms  upon  which 
the  minds  of  the  parties  finally  met.  1  McCord, 
Ch.,  504,  505;  16  Wend.,  481;  4  Hill,  329.  2. 
The  application  in  this  case  is  referred  to  in 
the  policy,  for  the  mere  purpose  of  a  more 
particular  description;  and  it  is  made  a  part  of 
the  policy  for  that  purpose  alone.  7  Hill,  122, 
124.  If  there  is  any  uncertainty  as  to  this 
question,  in  the  terms  of  the  policy,  the  con- 
struction is  to  be  against  the  insurers,  it  being 
their  language.  Chit.  Cont.,  95-98,  Am.  ed. 
1842.  The  object  of  declaring  the  descriptive 
representations  in  the  application  a  part  of  the 
policy  was  to  give  them  the  effect  of  a  war- 
ranty, which  they  would  not  have,  but  for  the 
words  "and  forming  part  of  this  policy."  The 
reference  to  the  application  in  this  policy  is 
not  in  the  same  language,  as  in  the  cases  in 
which  it  has  been  determined  that  it  was  a  part 
of  the  contract. 

By  the  Court,  Beardsley,  Ch.  J.  Imme- 
diately after  a  brief  description  of  the  proper- 
ty insured  we  find  the  following  clause  in  this 
policy:  "  Reference  being  had  to  the  applica 
tion  of  the  said  Kiran  Egan  for  a  more  partic- 
ular description  and  forming  a  part  of  this 
policy."  It  was  argued  by  the  counsel  for  the 
defendant  in  error,  that  this  reference  to  the 
application  was  not  made  with  a  view  to  en- 
graft all  its  stipulations  into  the  contract  of  in- 
surance, but  for  the  single  purpose  of  a  more 
"  particular  description  "  of  the  property  in- 
sured. I  cannot  assent  to  this  as  a  correct  in- 
terpretation of  the  clause.  It  was  conceded  on 
the  argument  that  if  the  clause  of  reference 
had  contained  but  a  single  additional  word,  so 
that  it  would  have  read  "  for  a  more  particu- 
lar description  and  as  forming  a  part  of  this 
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policy,"  the  entire  application  would  have  been 
made  a  part  of  the  contract ;  and  such,  upon 
adjudged  cases,  would,  certainly  have  been 
the  result.  Burrilt  v.  Ins.  Co.,  5  Hill,  188  ; 
Trench  v.  Ins.  Co.,  7 Id.,  122;  Jennings  v.  Same, 
2  Den.,  75.  I  am  unable,  however,  to  see  any 
solid  ground  for  a  distinction,  in  principle  and 
effect, between  these  different  forms  *of  [*328 
reference.  The  word  "as"  is,  perhaps,  usual- 
ly inserted  in  these  clauses,  and  it  may  be  con- 
ceded that  it  gives  point  to  the  reference,  so 
that  no  doubt  can  in  such  case  remain,  that 
the  entire  application  was  intended  to  be  made 
a  part  of  the  contract  between  the  parties.  The 
degree  of  certainty  in  such  a  reference  exceeds 
that  in  the  present  case.  Still,  I  cannot  say 
that  the  latter,  although  less  direct  should  re- 
ceive a  more  restricted  interpretation.  It  seems 
to  me  that  it  affirms  with  all  requisite  certain- 
ty, that  the  application  forms  a  part  of  the  pol- 
icy, and  in  this  sense,  I  think,  it  should  be 
understood  and  enforced. 

It  is  expressly  declared  in  the  application, 
that  if  an  insurance  is  effected  pursuant  there- 
to, and  the  insured  "shall  suffer  any  judg 
ment  or  decree,  operating  as  a  lien  on  said 
property  or  any  part  thereof,  to  pass  against 
him,  the  policy  shall  be  void,  unless  he  shall 
make  a  representation  thereof  in  writing  to 
the  directors  of  said  Company,  stating  " — "in 
whose  favor  such  judgment  or  decree  was  ren- 
dered, and  in  case  such  representation  is  made, 
said  directors  shall  have  power  to  give  their 
assent  to  the  same,  or  to  cancel  said  policy,  as 
they  shall  judge  proper,  on  examination." 

This  clause,  forming  part  of  the  contract  of 
insurance,  constituted  an  express  warranty  that 
if  any  such  judgment  or  decree  should  pass 
against  the  applicant,  so  as  to  become  a  lien 
on  the  property  insured,  the  policy  should  be 
void,  unless  a  proper  representation  thereof 
was  made  in  writing  to  the  directors.  1  Phil. 
Ins.,  346.  The  insurance  was  on  this  condi- 
tion, and  although  the  warranty  was  promis- 
sory the  party  insured  was  bound  to  a  strict 
performance.  Ellis,  Ins.,  28;  Hughes,  Ins., 
308;  1  Phil.  Ins.,  346.  On  the  trial  the  de 
fendants  offered  to  prove  that  several  j 
ments  were  rendered  against  the  insured,  afte 
the  making  of  the  policy  and  before  the  fire, 
and  which  became  liens  on  the  house  whicl 
was  burned  and  for  which  the  plaintiff  sought 
to  recover.  This  evidence  was  rejected  by  the 
court,  and  the  counsel  for  the  defendants  ex- 
cepted.  I  think  the  court  below  erred  in  ex- 
cluding this  evidence.  Had  the  fact  been 
proved  as  offered,  it  would  have  *shown  [*3 29 
a  palpable  breach  of  the  contract  of  warranty 
and  the  policy  must  have  been  held  void  un- 
less a  proper  representation  in  regard  to  the 
judgments  had  been  made  by  the  insured. 

I  also  think  the  court  erred  in  holding  that 
the  plaintiff  was  entitled  to  recover  the  full 
value  of  the  house  destroyed.  The  application, 
which  was  in  every  respect  a  part  of  the  con- 
tract of  insurance,  has  this  clause:  "  The  real 
property  above  specified  is  herein  estimated 
by  me  at  two  thirds  of  its  cash  value.  Such 
estimate,  however,  is  not  to  be  conclusive  on 
the  Company,  and  should  I  be  insured  pursu- 
ant to  this  application,  I  agree  that  in  case  of 
loss  by  fire,  the  said  Company  shall  only  be 
obliged  to  pay  as  if  they  had  insured  two 
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thirds  of  the  actual  cash  value  of  said  proper- 
ty, anything  contained  in  this  application  or 
the  policy  of  insurance  to  the  contrary  not- 
withstanding." Parties  must  be  allowed  to 
make  such  contracts  as  they  please,  unless  il- 
legal in  their  terms  or  spirit.  Beadle  v.  Ins. 
Co.,  3  Hill,  161.  These  parties  agreed  that  the 
Company  should  only  be  bound  "to  pay  as  if 
they  had  insured  two  thirds  of  the  actual  cash 
value  of  said  property."  Clearly,  on  such  an 
insurance,  the  Company  could  never  be  liable 
for  the  full  value  of  the  property  insured.  Yet 
the  court  held,  in  this  case,  that  the  plaintiff 
was  entitled  to  a  verdict  for  the  full  value  of 
the  house  destroyed.  This  was  erroneous. 
Judgment  reversed. 

Distinguished-80  N.  Y.,  23 ;  36  Am.  Rep.,  572. 

Cited  in-18  N.  Y.,  378 ;  23  N.  Y.,  520 ;  87  N.  Y.,  74; 
21  Hun,  91 :  20  Barb.,  474 ; 25  Barb.,  503  ;  60  Barb.,  101 ; 
120  Muss.,  256. 


THE  SENECA  COUNTY  BANK  v.  NEASS. 

Accommodation  Paper — Notice  of  Protest — Cer- 
tificate of  Notary — Statement  of  Presentment 
—  Where  Notice  to  Be  Sent — Diversion. 

A  notarial  certificate  given  in  evidence  to  charge 
an  indorser,  stated  that  on  the  proper  day  the  nota- 
ry hud  presented  the  note  and  that  payment  was  re- 
fused, and  then  after  the  usual  words  of  protest, 
added  "  on  the  same  day  and  year  above  written  due 
notice  of  the  foregoing  protest  was  put  into  the 
postotfice,"  etc.;  held,  that  the  contents  of  the  no- 
tice were  sufficiently  stated. 

In  the  statement  of  the  presentment  in  such  a  cer- 
tificate, of  a  note  payable  at  a  bank,  it  is  not  suffi- 
cient to  say  that  the  note  was  presented  to  the  cash- 
ier of  the  bank.  It  must  appear  that  it  was  done 
at  the  bank. 

330*]  *\Vhere  the  indorser  of  a  note  resides  in  a  dif- 
ferent town  from  that  at  which  it  is  payable,  notice 
of  dishonor  may  be  sent  by  mail  directed  to  the  town 
of  his  residence,  though  he  receive  his  letters  at  the 
postoffice  in  the  town  where  the  note  is  payable, 
and  that  office  is  nearer  to  him  than  the  one  in  his 
own  town. 

Where  an  indorser  receives  his  letters  at  a  post- 
office  in  an  adjoining  town,  which  is  also  nearer  to 
him  than  the  postoffice  in  his  own  town,  notices  of 
dishonor  from  a  town  remote  from  both  may  be 
sent  either  to  his  own  town,  or  to  the  office  where 
he  receives  his  letters.  Per  Whittlesey,  J. 

Where  a  bank  had  allowed  the  liabilities  of  its  di- 
rectors to  amount  to  a  sum  beyond  that  allowed  by 
law,  and  the  cashier  of  the  bank,  in  anticipation  of 
a  legal  examination  of  its  affairs,  and  to  reduce  the 
directors'  liabilities,  procured  notes  to  be  made  and 
indorsed  for  his  accommodation,  and  with  them 
took  up  other  notes  of  his  held  by  the  bank  on  which 
a  director  was  his  indorser ;  held,  that  the  transac- 
tion was  not  illegal,  and  that  the  parties  to  the  sub- 
stituted paper  were  liable  thereon. 

Where  the  maker  of  a  note  had  procured  anoth- 
er to  indorse  it  for  his  accommodation,  with  a  view 
to  use  it  in  his  business,  and  he  afterwards  lent  the 
note  to  another  who  negotiated  It  to  a  bona  fide 
holder:  held,  that  the  circumstances  did  not  fur- 
nish a  defense  to  the  indorser. 

So  held  where  the  party  to  whom  the  note  was 
lent  was  the  cashier  of  a  bank,  and  he  negotiated 
It,  by  procuring  it  to  be  discounted  at  the  bank  of 
which  he  was  cashier. 

Citations— Stat.  1833.  p.  395,  sec.  8 ;  4  Hill.  224, 236 ;  11 
Johns..  231 ;  18  Mart,,  506 ;  17  Mart.,  359 ;  23  Wend.,  620 ; 
Story,  Prom.  N.,  194, 195,  324 ;  Kent,  Com.,  107, 3d  ed.; 
Stat.  1835,  p.  152 ;  Chit.  Bills,  91,  333,  334,  8th  ed.;  21 


NOTE.— 1.  Neootiable  paper— Accommodation  paper 
— Diversion  of.  See  Denniston  v.  Bacon,  10  Johns., 
198.  note ;  Wardell  v.  Howell,  9  Wend.,  170,  note. 

2.  Notice  of  protest — Where  to  he  sent.  See  Bank  of 
Geneva  v.  Hewlett,  4  Wend.,  328,  note ;  Smedes  v. 
Bank  of  Utica,  20  Johns.,  372,  note.  See,  generally. 
Ransom  v.  Mack,  2  Hill,  587,  note,  and  notes  cited. 
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Wend.,  499 ;  24  Wend.,  115 : 16  Pet.,  22 ;  10  Johns.,  490 ; 
16  Johns.,  218;  4  Wend.,  328,  398  ;  2  Hill,  587;  1  Pet., 
578;  Stat.  1835,  p.  152;  2  R.  S.,  212,  sec.  46,  2d  ed.; 
5  Wend..  66. 

A  SSUMPSIT  on  a  promissory  note,  against 
11-  the  second  indorser,  tried  at  the  Seneca 
Circuit,  in  November,  1844,  before  Whiting, 
C.  Judge. 

The  plaintiff's  proved  the  defendant's  in- 
dorsement to  a  note  dated  July  9,  1842.  made 
by  N.  P.  Lee,  to  the  order  of  A.  Reading,  for 
the  payment  of  $2,000  at  the  Seneca  County 
Bank  [at  Waterloo],  nine  months  from  date, 
indorsed  by  the  payee  and  by  the  defendant. 

To  show  that  the  defendant  had  been  charged 
as  indorser,  the  plaintiffs  gave  in  evidence  a. 
certificate,  or  protest,  under  the  baud  and  offi- 
cial seal  of  P.  T.  Mumford,  a  notary  public. 
This  paper  stated  that  April  12,  1843,  the  day 
on  which  it  fell  due,  the  notary  presented  the 
note,  which  was  attached  to  the  certificate,  "to 
the  cashier  of  the  Seneca  County  Bank  and 
demanded  payment,  which  was  refused."  The 
paper  proceeded  to  make  a  protest  against  all 
the  parties,  in  the  usual  form,  and  then  stated 
as  follows:  "And  I,  the  said  notary,  do  hereby 
certify  that  on  the  same  day  and  year  above 
written,  due  notices  of  the  foregoing  protest 
was  put  into  the  *postoffice  at  Water-  [*33 1 
loo,  or  served  as  follows."  "  Notice  for  George 
Neass  [the  defendant],  directed,  Fayette,  N. 
Y.  Notice  for  the  same,  directed  West  Fay- 
ette, N.  Y.  (notices  were  also  mentioned  as  sent 
to  the  other  indorser),  each  of  the  above  named 
places  being  the  reputed  place  of  residence  of 
the  person  to  whom  the  notice  was  directed, 
and  the  postoffice  nearest  thereto  in  said  town. 
In  testimony  whereof, "etc. 

The  defendant's  counsel  objected  to  the  suf- 
ficiency of  the  proof  of  demand  and  notice.  1. 
Because  the  certificate  did  not  state  that  the 
demandjjwas  made  at  the  Bank,  but  only  of  the 
cashier.  It  was  shown  in  the  course  of  the 
trial  by  the  evidence  of  the  notary  that  the  de- 
mand was  made  at  the  Bank.  2.  That  the  con- 
tents of  the  notice  are  not  slated.  3.  That  it 
does  not  appear  that  the  notary  deposited  the 
notices  in  the  postoffice  himself,  or  saw  them 
deposited.  The  judge  held  the  evidence  suffi- 
cient to  charge  the  defendant  as  indorser,  and 
the  defendant's  counsel  excepted. 

It  was  proved,  on  the  part  of  the  defendant, 
that  he  resided  in  the  adjoining  Town  of  Fay- 
ette, and  about  three  and  one  half  miles  from 
Waterloo,  and  that  he  received  all  his  letters 
and  papers  at  the  postoffice  in  Waterloo,  and 
deposited  there  such  as  he  had  to  send  by  mail; 
and  that  he  had  considerable  correspondence, 
and  also  that  he  transacted  his  milling  and  trad- 
ing business  at  Waterloo;  that  there  were  two 
postoffices  in  Fayette,  one  called  West  Fayette, 
about  four  miles  from  the  defendant's  resi- 
dence and  still  more  remote  from  Waterloo, 
and  the  other  Fayette,  which  was  about  four 
miles  from  his  residence,  both  being  in  in- 
considerable places,  to  which  the  mail  came 
from  Waterloo  but  twice  or  thrice  a  week,  by 
a  circuitous  route,  and  that  the  defendant 
never  received  letters  or  papers  at  either  of 
those  offices. 

The  defendant  then  gave  evidence  with  a  de- 
sign to  show  that  his  indorsement  was  with- 
out consideration,  and  that  the  plaintiffs  were 
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not  bona  fide  holders.  For  this  purpose  he 
proved  by  Lee,  the  maker,  that  the  signatures 
of  the  indorsers  were  obtained  for  his  accom- 
modation, and  that  the  plaintiffs  became  the 
holders  under  the  following  circumstances  : 
332*]  that  *some  time  before  the  making  of 
this  note.  Mr.  Mercer,  the  cashier  and  finan- 
cial officer  of  the  Bank,  applied  to  the  witness 
for  the  loan  of  his,  the  witness,'  notes  to  the 
amount  of  $5,000,  in  order  to  substitute  them 
for  the  paper  of  Mercer,  held  by  the  Bank, 
which  was  indorsed  by  a  director  ;  and  said  to 
him  that  the  directors'  liabilities  were  beyond 
the  amount  allowed  by  law,  and  that  he  wished 
to  reduce  them  on  account  of  an  expected  visit 
from  the  Bank  Commissioners.  The  witness 
accordingly  made  his  two  notes  for  $2,500 
each,  and  procured  them  to  be  indorsed  by  his 
friends  and  gave  them  to  Mercer,  he  agreeing 
to  provide  for  them  ;  that  these  notes  were  sev- 
eral times  renewed,  until  the  date  of  the  note 
in  suit ;  that  this  note  was  made  and  indorsed 
by  the  payee  and  the  defendant  in  order  to  aid 
the  witness  in  his  general  business,  and  that 
"before  he  had  negotiated  it,  one  of  the  notes 
which  he  had  made  for  Mercer's  benefit  be- 
came mature,  and  Mercer  having  applied  to 
him  to  continue  the  accommodation,  he  let  him 
have  the  note  in  suit,  to  take  up  the  note  which 
had  become  payable,  Mercer  undertaking  to 
pay  it  at  maturity. 

The  plaintiffs  proved  that  the  parties  to  the 
notes  originally  held  by  the  Bank  were  respon- 
sible men,  and  that  these  notes  were  taken  up 
by  the  first  notes  of  N.  P.  Lee  loaned  to  Mer- 
cer; and  that  the  note  in  question  was  dis- 
counted, and  the  avails  applied  to  take  up  what 
remained  due  on  one  of  the  notes  given  in  re- 
newal of  the  first  notes  of  Lee  so  loaned  to 
Mercer. 

The  defendant's  counsel,  besides  the  points 
before  mentioned,  contended  that  notice  of 
non-payment  should  have  been  served  upon 
him,  personally,  or  left  at  his  place  of  busi- 
ness ;  and  also  that  there  had  been  a  diversion 
of  the  note  from  the  object  for  which  it  was 
made  and  indorsed,  with  the  plaintiffs'  knowl- 
edge, which  rendered  the  indorsement  of  the 
defendant  void  in  their  hands.  He  also  insisted 
that  the  purpose  for  which  the  first  notes  were 
received  was  a  fraud  upon  the  statute,  and 
rendered  the  transaction  illegal,  and  that  the 
note  in  question  having  been  given  to  renew 
and  continue  the  indebtedness  thereby  created, 
was  likewise  illegal  and  void,  and  he  asked 
333*]  that  the  *jury  might  be  instructed  in 
accordance  with  these  propositions.  The  judge 
refused  to  charge  as  requested,  but  on  the  con- 
trary advised  the  jury  that  the  plaintiffs  were 
•entitled  to  recover.  The  defendant  excepted, 
and  the  jury  found  a  verdict  for  the  plaintiffs. 

Mr.  J.  K.  Richardson,  for  defendant, 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Birdsall,  for  plaintiffs. 

McKissock.  J.  The  counsel  for  the  de- 
fendant objects  to  the  sufficiency  of  the  certifi- 
cate of  the  notary,  that  it  does  not  disclose 
the  contents  of  the  notice  ;  and  it  is  said  that 
inasmuch  as  a  protest  is  not  applicable  to  a 
promissory  note,  the  certificate  of  a  protest 
has  no  legal  signification,  and  that  the  state- 
ment in  the  foot  of  the  paper  that  on  the  day 
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of  the  date  of  the  protest,  notices  of  it  were 
deposited  in  the  postofflce  amounts  to  nothing 
more  than  evidence  of  notice  of  the  perform- 
ance of  an  act  having  no  legal  meaning.  But 
it  will  be  remembered  that  the  certificate  of 
protest  states  the  facts  which  are  the  basis  of 
the  right  to  hold  the  indorser,  to  wit  :  the  de- 
mand and  non-payment,  and  this  is  followed 
by  the  formal  protest.  Whatever  may  be  the 
legal  effect  of  such  an  act  in  the  case  of  a 
promissory  note,  the  notice  of  the  protest  then 
necessarily  implies  notice  of  the  demand  and 
refusal  to  pay,  as  there  can  be  no  such  thing 
in  form  or  substance  as  a  protest,  without  set- 
ting forth  those  facts.  The  contents  of  the 
notice  were  thus  abundantly  manifest  in  the 
present  case.  The  certificate  stated  that  the 
notices  of  protest  had  been  sent ;  and  the  pro- 
test itself  showed  that  a  presentment  had  been 
made  and  that  the  note  was  not  paid.  These 
facts  were  part  of  the  protest ;  they  were  state 
in  the  same  paper  and  it  was  of  these  facts  that 
we  must  intend  the  notice  was  given.  Besides, 
this  certificate  of  the  notary  seems  to  be  in 
conformity  with  the  language  of  the  statute 
under  which  it  was  offered.  Slat.  1838,  p.  895, 
sec.  8.  The  provision  is  as  follows  :  "In  all 
actions  *at  law  the  certificate  of  a  no-  [*334 
tary  under  his  hand  and  seal  of  office,  of  the 
presentment  by  him  of  any  promissory  note  or 
bill  of  exchange  for  acceptance  or  payment, 
and  of  any  protest  of  such  bill  or  note  for  non- 
acceptance  or  non-payment,  and  of  the  servic 
of  notice  thereof,  on  any  or  all  the  parties 
such  bill  of  exchange  or  promissory  note,  and 
specifying  the  mode  of  giving  such  notice, 
and  the  reputed  place  of  residence  of  the  party 
to  whom  the  same  was  given,  and  the  postof- 
fice  nearest  thereto,  shall  be  presumptive  evi- 
dence of  the  facts  contained  in  such  certifi- 
cate. "  Here  the  word  '  'protest"  is  used  in  its  or- 
dinary sense,  and  it  is  applied  as  well  to 
promissory  note  as  a  bill  of  exchange.  This, 
though  not  legally  correct,  is  sufficient  for 
practical  purposes,  inasmuch  as  a  protest  in 
form  can  as  well  be  made  of  a  note  as  of  a  bill 
of  exchange.  And  as  it  must  always,  as  above 
remarked,  contain  the  statement  of  demand 
and  non  payment,  the  indorser  will  be  thereby 
apprised  of  the  dishonor  of  the  note  to  which 
it  relates.  Moreover,  the  practice  of  protest- 
ing promissory  notes  was  very  general  in  this 
State  at  the  passage  of  the  law,  and  answered 
a  valuable  purpose,  in  case  of  the  death  of  the 
notary,  as  his  certificate  might  then  be  used : 
evidence. 

An  objection  is  also  made  that  the  certifi- 
cate did  not  show  that  the  notary  deposited  the 
notices  in  the  office.  That  is  implied  from  the 
terms  of  the  certificate,  as  it  states  positively 
it  was  done.  Ketchum  v.  Barber,  4  Hill,  236. 
There  was,  it  is  true,  a  defect  in  the  certifi- 
cate, as  it  did  not  state  where  the  demand  of 
the  note  was  made,  but  this  difficulty  was  ob- 
viated by  the  oral  testimony  of  the  notary, 
which  showed  that  it  was  at  the  banking 
house  of  the  plaintiffs — the  place  of  payment. 

Having  seen  that  the  notice  was  sufficient  in 
substance,  we  are  next  to  inquire  whether  it 
was  properly  directed.  The  note  being  paya- 
ble in  the  Town  and  Village  of  Waterloo,  and 
the  defendant  residing  in  the  Town  of  Fay- 
ette.  the  notices  were  put  in  the  postoffice  at 
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Waterloo,  addressed  to  the  defendant,  one  di- 
rected to  West  Payette  and  one  to  Fayette, 
both  offices  being  in" his  own  town.  This  would 
335*]  appear  to  be  all  that  was  *required. 
But  it  is  argued  that  as  he  did  all  his  postoffice 
business  at  Waterloo,  which,  it  is  said,  must 
have  been  known  to  the  plaintiffs,  they  should 
have  served  him  with  notice  personally  or  by 
leaving  it  at  his  residence.  To  maintain  that 
proposition  lreland\.  Kip,l\  Johns.,  231;  La. 
State  Bank  v.  Rowel,  18  Martin,  506;  and  Le- 
porte  v.  Sandey,  17  Id.,  359,  are  cited.  These 
cases  are  by  no  means  support  the  position 
contended  for.  They  simply  determine,  that 
when  the  indorser  resides  in  the  same  place, 
parish  or  town  where  the  note  is  demandable, 
the  postoffice  there  is  not  a  legal  place  of  de- 
positing a  notice,  even  though  he  gets  his  let- 
ters there,  but  that  in  such  case  the  notice 
should  be  personal,  or  at  the  indorser's  resi- 
dence, unless  there  is  another  office  in  the  same 
town  or  parish  more  convenient  to  him,  to 
which  it  is  directed.  Where,  on  the  contrary, 
the  holder  and  the  indorser  reside  in  different 
towns,  the  rule  is,  that  the  notice  may  be  sent 
by  mail  directed  to  a  postofflce  in  the  town 
in  which  the  indorser  lives.  Story,  Prom.  N., 
324;  Kent,  Com.,  107,  3d  ed.  Where  there 
are  several  postoffices  in  the  town  in  which 
the  indorser  lives,  there  appears  to  have  been 
some  uncertainty  whether  the  common  law  re- 
quires the  notice  to  be  forwarded  to  the  office 
which  is  nearest  his  residence;  and  the  general 
opinion  appeared  to  be  that  it  was  necessary 
to  direct  to  the  nearest  office,  though  in  Remer 
v.  Downer,  23  Wend.,  620,  Chancellor  Wai- 
worth  clearly  shows  that  even  before  the  Act 
of  1835,  it  was  not  so.  That  question,  how- 
ever, is  not  material  in  the  present  case.  There 
is  no  designation  on  this  note  of  the  office  to 
which  the  indorser  desired  notice  to  be  sent. 
The  Act  referred  to,  therefore,  applies.  It  de- 
clares that  where  no  place  is  designated,  the 
notice  may  be  sent  directly  to  the  city,  or  town, 
where  the  party  to  be  charged  resided  when 
the  note  or  bill  was  made  or  indorsed.  Stat. 
1835,  p.  152. 

There  is  nothing  in  the  defense  that  the  orig- 
inal agreement,  by  which  Mercer  procured  the 
notes  of  Lee,  was  made  in  fraud  of  the  Act 
regulating  moneyed  corporations,  or  to  deceive 
the  bank  commissioners.  The  Bank  had  made 
discounts  to  directors,  or  on  paper  on  which 
they  were  responsible,  beyond  what  was  law- 
336*]  ful.  *On  a  part  of  that  paper  one  of 
the  directors  was  indorser  for  Mercer,  the 
cashier.  Of  this  he  informed  Lee,  who  ap- 
peared to  be  his  friend,  and  stated  his  desire 
that  such  liabilities  should'be  reduced  before 
the  next  call  of  the  commissioners.  At  the 
same  time  he  requested  Lee  to  let  him  have  his 
notes  with  which  he  could  effect  his  purpose. 
Accordingly,  he  obtained  from  Lee  his  notes 
indorsed  by  others,  with  which  he  paid  and 
took  up  the  illegitimate  paper  on  which  the 
bank  director  was  his  indorser.  This  appears 
to  have  been  done  in  good  faith  and  not  as  a 
shift  to  present  a  temporary  appearance  of 
soundness  in  the  officers  of  the  Bank.  The 
substituted  notes  appear  to  have  remained  per- 
manently the  property  of  the  Bank.  It  was  not 
a  contrivance  to  withdraw  them  till  after  the 
expected  examination  and  then  to  restore  them, 
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but  a  mode  of  undoing  the  wrong  which  had 
been  committed  by  substituting  unobjection- 
able paper  for  that  which  ought  not  to  have 
been  received. 

I  see  nothing  wrong  in  all  this.  It  was  de- 
sirable that  the  objectionable  paper  spoken  of 
should  be  paid  or  taken  up  by  other  paper  that 
was  not  so.  And  it  was  not  the  less  lawful  or 
proper  that  this  should  be  done,  because  the 
bank  commissioners  were  about  to  make  a  visit 
of  inspection.  Though  if  it  had  been  the  result 
of  a  sense  of  duty,  the  act  would  have  been 
more  graceful. 

Again;  it  is  no  bar  to  the  plaintiffs'  action, 
that  the  defendant  was  an  accommodation  in- 
dorser, if  they  took  the  note  bonafide  for  a  val- 
uable consideration  before  due.  This  they  did 
by  advancing  the  cash  for  it,  to  Mercer,  with 
which  and  with  money  of  his  own,  he  paid  one 
of  the  notes  of  Lee,  which  the  plaintiffs  then 
held.  Every  person  who  becomes  a  party  to 
an  accommodation  note  or  bill,  does  so  for  the 
purpose  of  giving  it  credit  and  value,  and  he 
will  not  be  permitted  to  deny,  against  a  bona 
fide  holder  for  valuable  consideration,  that  he 
put  his  name  on  the  paper  for  value  actually 
received.  Story,  Prom.  N.,  194;  Chit.  Bills, 
91,  333,  334,  8th  ed.  And  this  valuable  consid- 
eration for  which  the  holder  has  taken  it,  may 
be  as  well  the  satisfaction  of  a  precedent  debt 
as  *an  advance  of  the  consideration  at  [*337 
the  time.  Story,  Prom.  N.,  195;  Bank  SaUna 
v.  Babeock,  21  Wend.,  499;  Bank  Sandusky  v. 
ScovilleM  Wend.  ,115;  Swift  v.  Tyson,W  Pet.  ,22. 

But  it  is  said  the  note  was  indorsed  for  a 
particular  purpose,  and  that  it  was  fraudu- 
lently misapplied  by  the  drawer,  with  the 
knowledge  of  the  plaintiffs.  But  there  is  no 
proof  in  the  case  that  it  was  indorsed  for  any 
particular  object,  beyond  the  general  accom- 
modation of  Lee.  All  that  is  said  by  any  wit- 
ness in  relation  to  the  object  of  the  note,  is  in 
his  testimony,  in  which  he  swore  that  when  he 
gave  Mercer  the  note,  he  said  there  is  a  note 
made  for  another  purpose,  but  he  did  not 
swear  that  it  was,  in  fact,  given  for  another 
purpose.  Still,  suppose  he  had  so  testified, 
that  would  have  been  altogether  too  indefinite. 
It  might  mean  only  that  it  was  indorsed  for 
his  accommodation  generally,  so  far  as  the  in- 
dorser's motives  were  concerned,  but  that  he 
had  intended  to  apply  it  in  a  different  way.  If 
this  were  so,  the  application  of  it,  which  was 
actually  made, would  have  been  no  perversion 
of  the  note.  And  it  is  plain  that  he  meant  noth- 
ing more  than  what  is  above  suggested,  as  he 
had  already  testified  that  he  did  not  remem- 
ber that  any  particular  purpose  was  spoken  of 
when  he  procured  the  indorsement  of  the  note. 
Besides,  if  there  were  a  misapplication  of  the 
note,  it  must,  to  make  it  a  defense,  have  been 
taken  by  the  plaintiffs  with  knowledge  of  the 
fact.  Of  such  knowledge  there  was  not  the 
least  direct  evidence,  and  it  is  not  true,  as  a 
legal  proposition,  that  because  Mercer,  the 
cashier,  was  at  the  time  the  financial  agent  of 
the  plaintiffs,  that,  therefore,  they  were  charge- 
able with  the  knowledge  he  may  have  had  on 
the  subject.  He  was  not  acting  as  cashier  in 
the  procurement  of  the  note.  It  was  his  own 
individual  business,  and  he  was  engaged  like 
any  other  dealer  with  the  plaintiffs,  to  procure 
the  means  of  paying  his  debt  and  sustaining 
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his  credit.  He  can  in  no  sense  be  considered 
the  agent  of  the  plaintiffs  in  the  transaction, 
and  they  were  not  in  legal  identity  with  him. 
either  as  to  his  acts  or  his  information  in  re- 
spect to  it. 

Upon  the  whole  the  plaintiffs  made  out  their 
338*j  case  fully,  and  *as  there  were  no  dis- 

Suted  questions  of  fact,  the  judge  was  correct 
i  directing  the  jury  to  find  a  verdict  for  the 
plaintiffs. 

Whittlesey,  J.  The  defendant  is  sued  as 
indorser  of  a  promissory  note.  One  question 
is,  whether  the  notice  of  demand  and  of  non- 
payment was  served  in  the  right  manner.  When 
the  indorser  resides  in  the  same  place  where 
the  demand  is  to  be  made,  the  notice  must  be 
personally  served,  or  left  at  the  indorser's 
dwelling-house  or  place  of  business.  Placing 
it  in  the  postoffice  directed  to  such  indorser  is 
not  sufficient.  Ireland  v.  Kip,  10  Johns.,  490. 
This  is  not  such  a  case,  as  the  indorser  resides 
in  a  different  place  from  the  place  of  demand, 
though  he  obtains  his  letters  at  the  postoffice 
of  the  town  and  village  in  which  the  demand 
was  made.  When  the  indorser  resides  in  a 
place  different  from  that  of  the  demand, notice 
of  dishonor  may  be  sent  to  him  by  mail  ;  and 
where  there  are  several  postoffices  in  the  town 
in  which  the  indorser  resides,  it  is  not  indis- 
pensable that  it  should  be  directed  to  the  post- 
office  nearest  to  him,  but  it  is  sufficient  if  it  is 
directed  to  the  postoffice  where  he  usually  gets 
his  letters,  even  though  it  is  not  in  the  same 
town  where  he  resides.  Reid  v.  Payne,  16 
Johns.,  218 ;  Bank  of  Geneva  v.  Howlett,  4 
Wend.,  328  ;  Remer  v.  Downer,  23  Id.,  620. 
And  when  the  indorser  resided  in  the  same 
town,  though  at  seven  or  eight  miles  distance, 
and  generally  received  his  letters  at  a  postoffice 
in  another  town,  a  notice  directed  to  such  post- 
office  in  such  other  town  was  held  to  be  good. 
Ransom  v.  Mack,  2  Hill,  587.  The  case  of  Cuy- 
Ur  v.  NeUis,  4  Wend.,  398,  requires  that  notice, 
if  sent  by  mail,  should  be  sent  to  the  postoffice 
nearest  to  the  defendant,  if  there  be  more  than 
one  postoffice  in  the  town  in  which  he  resides, 
or  to  the  postoffice  where  he  resorts  for  his  let- 
ters. This  would  require  the  holder  at  his  peril 
to  ascertain  what  postoffice  was  nearest  to  the 
defendant,  or  at  what  postoffice  he  receives  his 
letters.  The  doctrine  of  this  case  was,  how- 
ever.overruled  by  a  subsequent  one  in  the  Court 
for  the  Correction  of  Errors.  Reymer  v.  Down- 
er, supra.  It  is  probable  that  the  case  of  Cuy- 
ler  v.  Nettis  caused  the  passage  of  the  Act  of 
339*]  April  23,  1835,  *which  provides  that 
when  notice  of  non-payment  may  be  given  by 
sending  it  by  mail,  it  shall  be  sufficient  to  di- 
rect it  to  the  city  or  town  where  the  person 
sought  to  be  charged  resided  at  the  time  of  in- 
dorsing the  paper,  unless  such  person  shall  spec- 
ify some  other  postoffice  to  which  he  may  re- 
quire the  notice  to  be  addressed.  Stat.  1835,  p.  152. 

If  the  place  of  payment  had  been  other  than 
Waterloo  (Geneva  for  instance),  it  is  quite  clear 
that,  under  the  decisions  and  the  facts  of  this 
case,  a  notice  sent  by  mail  to  the  defendant  at 
Waterloo  would  have  been  sufficient;  and  I  am 
induced  to  think  that  a  notice  addressed  to  the 
defendant  at  Fayette  would  also  have  been  reg- 
ular. In  such  case  the  place  of  payment  being  at 
Geneva,  as  notice  might  be  given  by  being  sent 
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by  mail,  the  Act  of  April,  1835,  would  apply, 
and  make  a  notice  to  Fayette  good.  But  if  the- 
place  of  payment  being  elsewhere  than  Water- 
loo, and  the  proper  place  for  directing  the  no- 
tice being  Waterloo,  does  it  or  does  it  not  fol- 
low that  the  place  of  payment  being  Waterloo, 
a  notice  cannot  be  sent  by  mail ,  but  must  be 
served  personally  ?  This  question  is  not  an- 
swered by  any  case  in  our  own  courts.  Notices- 
cannot  be  sent  by  mail  where  the  parties  reside 
in  the  same  city  or  town,  unless  the  party  to  be 
charged  usually  receives  his  letters  in  another 
town.  But  here  the  parties  do  not  reside  in 
the  same  town,  though  the  defendant,  residing 
in  a  different  town,  receives  his  letters  at  the 
postoffice  of  the  place  of  payment.  If,  on  ac- 
count of  this  fact,  a  personal  notice  only  is 
available,  the  Act  of  April,  1835,  will  not  aid 
the  plaintiff,  as  that  Act  is  only  applicable  to- 
cases  where  notices  may  be  properly  given  by 
sending  by  mail.  According  to  the  case  of 
Bank  Columbia  v.  Lawrence,  1  Pet.,  578,  a. 
notice  deposited  in  the  postoffice  at  Waterloo 
and  directed  to  the  defendant  at  Waterloo, 
would  be  good  ;  and  if  such  doctrine  was  rec- 
ognized here  the  Act  of  April,. 1835,  might  aid 
the  plaintiff.  But  it  seems  to  be  considered  in 
this  State  that  the  postoffice  is  not  the  proper 
place  of  deposit  of  such  notices, unless  it  is  aft- 
erwards to  be  transported  by  mail  to  some  oth- 
er place.  Ransom  v.  Mack,  supra.  The  pre- 
cise case  presented  does  not  appear  to  have- 
been  decided,  *and  it  seems  to  me  to  [*34O 
be  a  nice  one  on  this  point,  upon  the  principles 
to  be  extracted  from  the  decided  cases.  I  am, 
however,  induced  to  think  from  the  reasoning 
of  the  Chancellor  in  the  case  of  Remer  v.  Down- 
er, above  cited,  that,  under  the  facts  of  this 
case,  a  notice  directed  to  the  defendant  in  the- 
town  where  he  resided  would  be  good.  That 
was  his  known  place  of  residence.  Notices- 
were  sent  to  him  at  that  town,  because  it  was- 
his  known  place  of  residence  ;  and  the  knowl- 
edge of  the  fact  that  he  usually  obtained  his 
letters  at  the  Waterloo  postoffice  is  not  brought 
home  by  the  proofs  to  the  plaintiffs  or  their 
agent.  Under  such  circumstances,  if  the  de- 
fendant wished  his  letters  or  notices  to  be  di- 
rected to  any  other  place  than  the  town  in 
which  he  lived,  he  should  have  added  direc- 
tions to  that  effect.  If  a  notice  to  him  in  Fay- 
ette, as  being  the  place  of  his  residence,  was- 
proper,  there  can  be  no  question  about  the 
nearest  postoffice  in  that  town.  The  Act  of 
1835  in  such  case  helps  the  plaintiffs,  and  on 
the  whole  I  think  the  notice  was  served  in  the 
right  manner. 

Another  question  is  presented,  whether  there 
is  proper  proof  of  the  service  of  notice  of  de- 
mand and  non-payment.  The  proof  is  attempt- 
ed to  be  made  out  by  the  certificate  and  testi- 
mony of  the  notary.  The  certificate  is  certainly 
not  of  itself  sufficient.  The  note  was  payable 
at  the  Bank.  The  certificate  states  that  pay- 
ment was  demanded  of  the  cashier  without 
stating  that  such  demand  was  made  at  the- 
Bank.  This  is  helped,  however,  by  the  sub- 
sequent oral  proof  of  the  notary,  that  the  de- 
mand was  made  at  the  Bank.  As  to  the  notice, 
the  certificate  states  positively  that  the  notice 
was  deposited  in  the  postoffice  at  Waterloo. 
This  notarial  certificate  is  made  evidence  by 
statute.  2  R.  S.,  212,  sec.  46,  2d  ed.  I  think 
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it  shows  sufficiently  everything  requisite,  un- 
less it  may  be  the  form  and  substance  of  the 
notice  sent  to  the  defendant.  The  certificate 
speaks  of  due  notice  of  protest.without  describ- 
ing what  such  notice  was.  The  certificate  had 
before  described  the  note,  stated  the  demand 
of  payment  and  refusal  to  pay,  and  then  made 
a  solemn  protest  against  all  parties  for  dam- 
ages,interest.etc.  It  then  states  that  due  notices 
34 1  *]  of  such  protest  were  sent,  etc.  In  *the 
language  of  mercantile  law  there  is  no  such 
thing  known  as  a  protest  of  inland  bills  of  ex- 
change or  promissory  notes  ;  yet  the  practice 
of  making  a  protest  or  solemn  declaration  of 
the  default  of  payment  and  claim  for  damages, 
as  in  case  of  foreign  bills,  has  grown  up  in  re- 
lation to  inland  bills  of  exchange  and  promis- 
sory notes.  In  the  case  of  a  promissory  note, 
a  notice  of  demand  and  non-payment  is  the 
material  thing.and  it  is  about  nonsense  to  speak 
of  notice  of  protest;  yet  the  Act  authorizing 
these  notarial  certificates  employs  that  lan- 
guage. No  particular  form  of  words  is  neces- 
sary in  giving  notice  to  an  indorser.  It  is  suf- 
ficient that  he  be  informed,  in  substance,  that 
the  note  is  dishonored.  Ransom  v.  Mack,. supra. 
I  think  we  may  fairly  infer  from  this  certifi- 
cate, where  it  speaks  of  due  notice  of  protest, 
that  it  means  a  notice  describing  the  acts 
against  which  the  notary  protested,  which 
would  be  clearly  sufficient  notice  of  the  dis- 
honor of  the  note.  I  think  we  may  properly 
infer  this  when  the  other  party  neither  makes 
affidavit  that  he  has  received  no  notice,  nor 
produces  the  notice  which  he  has  received, that 
the  court  may  see  whether  it  is  sufficient  or  not. 
Hence  I  think  the  service  of  a  proper  notice  is 
sufficiently  proved.  See,  also,  Ketchum  v.  Bar- 
ber, 4  Hill,  224. 

The  other  points  made  in  the  case  I  think 
are  all  with  the  plaintiffs.  Bank  Sandusky  v. 
Scoville,  24  Wend., 115;  Bank SaUna  v.  Babcock. 
21  Id..  499  ;  Bank  Rutland  v.  Buck,  5  Id.,  66, 
I  think  a  new  trial  should  be  denied. 

Beardsley,  Ch.  J.,  was  of  opinion  that 
none  of  the  objections  taken  to  the  verdict 
could  be  sustained. 

New  trial  denied. 

Affirmed— 3  N.  Y.,  442. 

Negotiable  paper— When  holder  protected-  Cited 
in— 73  N.  Y.,274 ;  29  Am.  Rep.,  145. 

Bank—  Unofficial  acts  of  officers.  Distinguished— 
72  N.  Y.,  295. 

Cited  in— 18  Hun,  41 ;  76  Ind..  54. 

Certificate  of  protest— Sufficiency  of.  Reviewed— 
18  Barb..  293. 

Cited  in— 5  How.  Pr.,  108;  14  How.  Pr..  298. 

Presentment  and  demand.  Cited  in— 3  T.  &  C.,  14 ; 
8  Wall.,  649. 

Precedent  debt— Transfer  of  negotiable  paper  in 
payment  of.  Distinguished— 31  Barb.,  192. 

Explained-24  Barb.,  565. 


342*]  *JERMAIN  v.  WORTH  ET  AL. 

Evidence — Entries  in  Books  of  Bank — Admissi- 
bility  of,  to  Affect  Subsequent  Holder  of  Nego 
tiable  Paper. 

Entries  in  the  books  of  a  bank,  which  was  the 
former  holder  of  a  promissory  note,  made  while  it 
was  such  holder,  are  not  admissible  to  show  that  it 


NOTE.— Evidence— Declarations  of  former  holders 
of  negotiable  paper.  See  Paige  v.  Cagwin,  7  Hill, 
361,  note. 

Book  entries.  See  Vosburgh  v.  Thayer,  12  Johns., 
461,  note. 
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was  paid  when  it  became  due,  against  one  to  whom 
it  is  subsequently  transferred  for  value.  Such  en- 
tries are  only  equivalent  to  the  oral  declarations  of 
a  former  holder. 

Citations— 1  Hill.  612  ;  6  Hill,  405 :  7  Hill.  361. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  action  was  assumpsit  on  a  promis- 
sory note  by  an  indorsee  against  the  maker  and 
indorser.     The  note  was  made  by  the  defend- 
ant Worth  to  the  order  of  the  other  defendant, 
and  by  him  indorsed,  dated  February  17, 1840, 
for  $7,000  payable  three  months  from  date,  at 
the  Watervliet  Bank,  was  proved  and  read  in 
vidence.    Evidence  was  then  given  to  charge 
the  indorser,  and  the  plaintiff  rested. 

By  the  defendants'  evidence,  it  appeared 
that  when  the  note  became  due,  and  for  some- 
time afterwards,  the  Watervliet  Bank  was  the 
holder,  having  discounted  it.  The  defendant 
produced  the  books  of  the  Watervliet  Bank  and 
the  pass-book  of  the  maker  of  the  note,  proved 
that  they  were  such,  and  offered  to  give  parts 
of  them  in  evidence,  to  prove  that  when  the 
note  matured  the  maker  had  funds  on  deposit 
to  an  amount  more  than  sufficient  to  pay  the 
note;  that  it  was  actually  charged  to  his  ac- 
count at  that  time,  and  that  on  a  subsequent 
settlement  between  him  and  the  bank,  this 
note  being  then  entered  to  his  debit,  there  was 
still  a  balance  due  him,  and  that  when  it  was 
transferred  to  the  plaintiff  he  had  money  on 
deposit  to  a  greater  amount  than  the  note;  and 
also  that  it  had  been  actually  paid  to  the  bank 
after  it  fell  due.  The  plaintiff's  counsel  ob- 
jected to  the  evidence,  as  amounting  to  no 
more  than  the  declarations  of  a  former  holder 
of  the  note.  The  referee  held  the  evidence 
offered  to  be  incompetent  and  excluded  it,  and 
eventually  reported  in  favor  of  the  plaintiff 
for  the  amount  of  the  note. 

Mr.  M.  T.  Reynolds,  for  defendants, 
moved  to  set  aside  the  report,  insisting  that  it 
had  not  been  settled  that  where  a  note  over 
*due  had  been  transferred,  thedeclara-  [*343 
tions  of  the  former  owner  could  not  be  re- 
ceived. He  referred  to  the  reporter's  note  to 
Paige  v.  Cagwin,  7  Hill,  384.  But, however,  that 
might  be,  he  said  that  matters  offered  to  be 
proved  in  this  case  were  acts  and  not  declara- 
tions merely. 

Mr.  A.  Taber,  for  plaintiff,  relied  upon 
Paige  v.  Cagwin,!  Hill, 361  and  cases  there  cited. 

By  the  Court,  Whittlesey,  J.  The  material 
question  in  this  case  relates  to  the  admissibili- 
ty  of  the  books  of  the  Watervliet  Bank.  The 
note  in  suit  was  at  the  time  of  its  maturity  and 
for  some  time  subsequently  the  property  of 
that  bank.  If  the  bank  was  plaintiff  on  this 
record  it  would  have  been  competent  for  the 
defendant  to  prove,  either  payment  of  the  note 
or  that  the  defendant  had  a  balance  in  the 
bank  to  his  credit,  sufficient  to  pay  it,  or  that 
it  was  charged  to  the  maker's  account  when  it 
matured,  he  having  a  balance  of  a  sufficient 
amount  to  his  credit;  and  in  such  a  suit  when- 
ever the  bank  was  plaintiff,  the  books  of  the 
bank  would  be  admissible  as  evidence  to  prove 
any  such  facts.  In  such  case  the  books  of  the 
bank  and  the  entries  in  them  would  be  deemed 
admissions  on  the  part  of  the  bank.  The  note 
now  in  suit  was  transferred  to  the  plaintiff 
when  it  was  over  due,  and  as  he,  therefore, 
takes  it  subject  to  the  equities  between  the 
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maker  and  the  bank  who  was  the  former  hold- 
er, existing  at  the  time  of  such  transfer,  it  is 
competent  for  the  defendant  in  this  suit  to 
prove  either  payment  to  the  bank  or  a  set-off 
or  deposit,  to  an  amount  equal  to  the  note, 
while  the  bank  held  it.  But  as  there  is  now  a 
different  plaintiff,  the  evidence  by  which  such 
facts  can  be  proved  is  not  the  same  as  it  would 
be  in  the  case  first  supposed.  When  the  per- 
son to  whom  payment  is  made  is  a  party  to  the 
record,  his  admissions  or  declarations  are  ad- 
missible as  evidence  of  the  fact.  But  here  an- 
other person  has  become  the  holder  of  the 
note  and  the  plaintiff  on  the  record,  and  the 
declarations  or  admissions  of  the  former  hold- 
er are  not  admissible  against  the  present  hold- 
er. It  is  as  to  him  but  mere  hearsay;  it  is  not 
344*]  the  *best  evidence  that  can  be  pro- 
duced; nor  is  it  evidence  having  the  sanction 
of  an  oath.  The  former  holder  himself  must 
be  examined.  The  cases  upon  the  subject  are 
conflicting,  but  I  consider  it  settled  by  the  ad- 
judications in  this  State,  that  the  declarations 
made  by  a  former  holder  of  a  negotiable  prom- 
issory note  while  he  owned  and  held  it,  are 
not  admissible  against  one  to  whom  it  was 
transferred  for  value  after  maturity.  Beach  v. 
Wise,  1  Hill,  612;  Stark  v.  Boswell,  6  Id.,  405; 
Paige  v.  Oagwin,  7  Id.,  361.  The  entries  in 
the  books  of  the  bank  are  only  equivalent  to 
the  declarations  or  admissions  of  the  bank  who 
were  the  former  holders  of  the  note. 

The  difficulty  I  have  in  this  case  is  in  under- 
standing precisely  the  offer  of  the  defendants. 
If  the  books  alone  are  offered,  accompanied 
only  by  proof  that  they  are  the  books  of  the 
bank,  and  to  show  the  entries  themselves  and 
the  time  they  were  made,  or,  in  other  words, 
if  the  books  are  all  the  proof  offered,  unsup- 
ported by  any  oral  proof,  they  were  properly 
rejected  beyond  all  question.  But  if  the  de- 
fendants proposed  to  prove  by  the  oral  testi- 
mony of  witnesses  that  the  entries  in  the  books 
of  the  bank  and  the  defendant's  pass-book  were 
made  while  the  bank  owned  the  note,  and 
they  offered  the  books  merely  to  show  what 
the  entries  were,  it  is  urged  that  the  offer  was 
proper  and  the  testimony  should  not  have 
been  rejected.  There  is  some  ambiguity  in  the 
way  the  offer  is  stated,  but  taking  it  all  to- 
gether, I  am  compelled  to  come  to  the  conclu- 
sion that  the  defendants  proposed  to  introduce 
the  books  simply  to  prove  the  entries  and  time 
of  making  them;  and  such  being  the  case,  clear- 
ly the  evidence  was  properly  overruled.  I 
think,  therefore,  the  motion  to  set  aside  there- 
port  should  be  denied. 

Motion  denied. 

Reversed— 6  N.  Y.,  276. 


345*]  *LORD  «.  BROWN  AND  BOUCK. 

Ministerial  Officers— How  far  Protected  by  Dis- 
tress Warrant— Implied  Contract  to  Indemni- 
fy—Trespass against  Sheriff— Evidence. 
In  an  action  against  a  sheriff  for  trespass,  where 

the  defendant  justified  under  a  distress  warrant  for 


rent  in  arrear  issued  by  J.  L.  as  landlord,  a  person 
who  had  formed  and  expressed  an  opinion  thatJ. 
L.  had  no  right  or  title  to  the  rent  for  which  the 
distress  was  made,  is  incompetent  to  serve  as  a  ju- 
ror. 

A  sheriff  or  constable,  when  executing-  a  warrant 
to  distrain  for  rent,  acts  as  the  bailiff  and  servant  of 
the  landlord,  and  can  justify  only  where  the  land- 
lord could  justify. 

The  officer  must  prove  whatever  would  be  re- 
quired of  a  defendant  in  replevin  under  a  common 
law  cognizance  for  taking  goods  as  a  distress  for 
rent. 

And  in  trespass  brought  against  the  sheriff  by  one 
whose  goods  have  been  taken  on  a  distress  warrant, 
the  landlord  is  incompetent  to  testify  on  behalf  of 
the  defendant  on  account  of  interest. 

There  is  an  implied  contract  on  the  part  of  the 
landlord  to  indemnify  the  person  to  whom  he  di- 
rects his  warrant,  if  it  should  turn  out  that  he  had 
no  authority  to  distrain. 

In  trespass,  where  the  defendant  justifies  under  a 
distress  warrant,  for  rent  in  arrear  :  and  it  appears 
that  the  plaintiff  held  under  a  lease,  such  lease  must 
be  produced  by  the  defendant ;  and  it  will  not  be 
sufficient  for  him  to  show  that  the  plaintiff  had  rec- 
ognized the  person  who  issued  the  distress  warrant 
as  assignee  of  the  lessor,  and  had  paid  him  rent  prior 
to  the  accruing  of  that  for  which  the  distress  was 
made. 

Citations-4  Den.,  9  ;  2  B.  S.,  500.  sec.  3 ;  6  Hill,  29, 
30 ;  Wilk.  Replev.,  51,  etseq.- 1  Chit.  PI.,  ed.  1837,  537. 
538 ;  3  Id.,  1049,  and  notes  ;2  Saund.,  284  (3). 

TERROR  to  the  Schoharie  C.  P.  The  suit  in 
-Cj  the  court  below  was  by  Lord  against  Brown 
and  Bouck.  It  was  an  appeal  from  a  justice's 
court,  and  was  tried  in  the  C.  P.  in  June,  1846. 
The  action  was  trespass  for  breaking  and  en- 
tering the  plaintiff's  close,  and  driving  away  a 
yoke  of  oxen  and  three  cows.  The  plea  was 
the  general  issue,  with  notice  that  the  taking 
complained  of  was  by  virtue  of  a  distress  war- 
rant issued  by  Jacob  Livingston  as  landlord, 
to  the  sheriff  of  Schoharie  Co.,  or  any  of  his 
deputies,  to  collect  $69  rent  in  arrear  from  the  . 
plaintiff  to  Livingston,  for  the  farm  occupied 
by  the  plaintiff.  The  defendant,  Brown,  was 
sheriff  and  Bouck  was  under  sheriff. 

In  impaneling  the  jury  one  Krum  was  chal- 
lenged by  the  defendants  and  was  examined 
without  oath  as  to  his  fitness  to  serve  as  a  juror. 
He  said  he  understood  that  the  action  grew 
put  of  a  seizure  of  cattle  on  a  distress  warrant 
issued  by  Jacob  *Livingston  for  the  [*346 
rent  of  the  plaintiff's  farm  claimed  to  be  due 
him;  that  he,  Krum,  lived  on  the  same  tract 
on  which  the  plaintiff's  farm  was  situated.  He 
said  he  had  formed  and  expressed  an  opinion 
that  Livingston  had  no  title  to  rent,  though 
the  laws  might  enable  him  to  collect  it;  that  he, 
Krum,  had  beloged  to  an  anti  rent  association, 
and  had  presided  at  an  anti-rent  meeting,  and 
had  declared  that  he  would  pay  no  more  rent 
until  the  question  of  title  was  settled,  and  was 
of  opinion  that  the  landlord  should  show  a 
clear,  undisputed  title  before  he  should  be  per- 
mitted to  collect  rent.  The  court  held  that  he 
was  not  an  impartial  juror,  and  he  was 
aside. 

The  taking  and  sale  of  the  cattle  under 
distress  warrant  in  March,  1845,  were  provec 
both  the  defendants  being  present  and  acting 
The  plaintiff  was  present  with  a  great  numt 
of  persons  disguised  and  armed  to  resist  the 
sheriff,  who,  on  his  part,  came  with  a  large 


NOTE.— Queers,  ministerial— How  far  protected  bu 
process.  See  Warner  v.  Shed,  10  Johns!;  138,  note  • 
Savacool  v.  Boughton,  5  Wend.,  170,  note;  Beaty 
v^P?Ik^?8'  2  ^end.,  382,  note;  Parker  v.  Wai- 
rod,  16  Wend.,  514,  note;  Earl  v.  Stone,  16  Wend 
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562,  note;  Dunlap  v.  Hunting,  2  Den.,  643,  note. 
In  connection  with  the  above  case  of  Lord  v. 
Brown,  see  Webber  v.  Shearman,  6  Hill,  20;  Van 
Rensselaer  v.  Quackenboss,  17  Wend.,  34 :  Moulton 
v.  Norton,  5  Barb.,  286. 
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party  to  assist  him.  He  finally  prevailed  and 
drove  off  and  sold  the  cattle.  They  were  taken 
from  the  farm  of  the  plaintiff  on  which  he  had 
lived  about  thirteen  years,  and  which  was  the 
same  that  had  formerly  been  occupied  by  D. 
D.  Snyder. 

The  defendant  proved  a  distress  warrant 
signed  by  Jacob  Livingston,  directed  to  the 
sheriff  or  his  deputies,  authorizing  a  distress 
on  the  farm  occupied  by  the  plaintiff,  which, 
as  it  stated,  was  formerly  leased  by  John  Liv- 
ingston to  D.  D.  Snyder  for  $69  rent  due  to 
Jacob  Livingston  for  the  farm.  There  was  an 
affidavit  annexed,  sworn  to  by  Jacob  Living- 
ston, to  the  effect  that  the  sum  above  mentioned 
was  due  him  from  the  plaintiff  for  the  occupa- 
tion of  the  premises  by  the  plaintiff  from  Jan- 
uary 1,  1841,  to  January  1,  1845.  It  was  sworn 
to  February  13,  1845. 

Jacob  Livingston  was  called  by  the  defend- 
ants and  objected  to  by  the  plaintiff's  counsel 
on  the  ground  of  interest.  The  objection  was 
overruled.  The  witness  testified  that  the  plaint- 
iff was  his  tenant  by  lease  of  the  farm  former- 
ly occupied  by  Snyder,  the  rent  being  26  bush- 
els of  wheat  and  three  fowls  per  annum.  The 
plaintiff  objected  to  the  further  examination 
oi:  the  witness  until  the  lease  was  produced, 
347*]  but  the  objection  was  *overruled.  The 
witness  then  stated  that  the  lease  was  lost  or 
mislaid;  that  he  had  searched  for,  but  could 
not  find  it.  That  the  plaintiff  came  to  the  wit- 
ness in  1832,  and  said  he  had  purchased  the 
lease  of  Sriyder,  and  that  he  had  come  to  pay 
the  rent;  that  he  continued  to  pay  the  rent  un- 
til 1843.  The  defendants'  counsel  then  inquired 
of  the  witness  who  was  the  landlord  of  the 
plaintiff.  The  plaintiff's  counsel  objected,  but 
the  objection  was  overruled,  and  the  witness 
stated  that  the  plaintiff  had  always  acknowl- 
edged him  as  his  landlord,  until  1843;  that  the 
rent  was  paid  voluntarily,  there  being  no  writ- 
ing or  contract  between  the  plaintiff  and  the 
witness,  by  which  the  plaintiff  agreed  to  pay 
rent  to  the  witness;  but  the  witness  had  no 
doubt  but  that  a  lease  from  John  Livingston 
to  Snyder  was  in  existence;  that  it  was  executed 
about  forty  years  ago;  that  said  John  Living- 
ston died  about  1822;  that  the  witness  began  to 
receive  rent  from  this  farm  in  1812,  and  had 
continued  to  receive  it  until  1843,  first  from 
Snyder  and  then  from  the  plaintiff.  The  de- 
fendants' counsel  asked  the  witness  when  he 
became  the  owner  of  the  premises.  The  plaint- 
iff's counsel  objected,  but  the  objection  was 
overruled,  and  the  witness  said  he  became  the 
owner  in  1811.  Exceptions  were  duly  taken 
by  the  plaintiff's  counsel  to  the  several  rulings 
of  the  court.  There  was  some  evidence  which 
it  is  unnecessary  to  state  touching  the  question 
whether  the  oxen  were  beasts  of  the  plough. 

The  court  charged  the  jury  that  if  they  were 
satisfied  from  the  evidence  that  the  relation  of 
landlord  and  tenant  existed  between  Jacob 
Livingston  and  the  plaintiff,  the  defendants 
were  protected  by  the  distress  warrant  and  af- 
fidavit, unless  the  oxen  were  beasts  of  the 
plough  and  there  was  other  property  which 
might  have  been  taken.  Verdict  for  the  de- 
fendants, on  which  judgment  was  entered. 
The  plaintiff  brought  error. 

Mr.  A.  Becker,  for  plaintiff  in  error. 
Mr.  M.  Sanford,  for  defendants  in  error. 
DKNIO  5. 


*By  the  Court,  Beardsley,  Ch.  J.  [*348 

It  is  not  very  easy  to  collect,  from  this  bill  of 
exceptions,  the  several  points  of  law  intended 
to  be  made  by  counsel,  and  which  were  deter- 
mined by  the  court  below.  Some  of  these 
points,  however,  may  be  understood,  and  as  I 
see  no  way  in  which  the  judgment  can  be  up- 
held, I  shall  examine  but  one  or  two  of  the 
questions  made,  leaving  others,  which  seem  to 
have  been  glanced  at  if  not  distinctly  presented, 
to  be  raised  in  a  more  intelligible  form,  both 
as  to  law  and  fact,  on  a  future  trial. 

1.  Jeremiah  Krum  was  drawn  as  a  juror, 
and  was  challenged  by  the  defendant's  counsel 
for  principal  cause,  as  was  said,  although  no 
ground  for  the  challenge  was  stated.     Had  the 
plaintiff  made  this  objection  to  the  challenge, 
it  should  have  been  overruled  without  hesita- 
tion.    But  no  such  objection  was  taken,  both 
parties  appearing  to  have  regarded  the  chal- 
lenge as  sufficient  in  form  and  substance.     It 
seems  to  have  been  understood  and  disposed 
of  as  a  challenge  on  the  ground  that  the  juror 
had  formed  and  expressed  an  opinion  that  no 
such  right  existed  as  that  set  up  by  the  de- 
fendants to  justify  what  they  had  done,  and 
which  right  would  be  directly  in  question  on 
the  trial  of  the  cause.    As  the  parties  chose  so 
to  understand  the  objection  in  the  court  be- 
low, it  should  be  so  regarded  in  disposing  of  it 
here.     Understood  in  this  sense,  the  challenge 
was  well  taken,  if,  in  fact,  such  an  opinion  had 
been  formed  and  expressed  by  the  juror,  and 
this  was  a  matter  to  be.  tried  and  determined 
by  the  court.     On  this  point  the  juror  was  ex- 
amined, and  that  without  oath,  when  he  ought 
to  have  been  sworn.     This  was  irregular  un- 
less the  parties  consented  to  an  examination 
without  oath,  which,  as  no  dissent  appears  to 
have  been  expressed,  we  must  assume  was 
given.     What  was  stated  in  the  course  of  this 
examination  must,  therefore,  be  regarded  as 
competent  evidence  on  the  question,  and  it 
was  thus  clearly  shown  that  such  an  opinion 
had  been  formed  and  expressed  by  the  party 
challenged.     His  opinion  was  that  the  land- 
lord, under  and  for  whom  the  defendants  acted, 
had  no  right  or  title  to  the  rent  for  which  the 
distress  had  been  made.     If  this  opinion  was 
correct,  the  defendants  had  no  pretense  of  a 
justification,  and  *the  plaintiff  would,  [*34J> 
necessarily,  be  entitled  to  succeed  in  his  action. 
It  would  be  a  mere  mockery  of  justice  to  sub- 
mit such  a  question  to  the  decision  of  such  a 
juror,  and  his  rejection  was  entirely  proper.  I 
have  merely  glanced  at  this  part  of  the  case 
without  intending  to  discuss  or  dwell  upon 
the  law  applicable  to  challenges  of  jurors.  On 
that  subject  I  refer  to  the  late  case  of  Freeman 
v.  The  People,  4  Den.,  9. 

2.  I  think  Jacob  Livingston  was  an  incom- 
petent witness  for    the    defendants,    on  the 
ground  that  he  was  directly  interested  in  the 
event  of  the  suit.     The  defendants,  although 
one  was  sheriff  and  the  other  under  sheriff  of 
the  county,  were  not  acting,  in  what  they  did 
as  such  officers,  but  as  the  servants  and  bailiffs 
of  the  landlord.     At  common  law  a  landlord 
might  distrain  in  person,  or  by  such  agent  as 
he  thought  proper  to  appoint  for  that  purpose. 
But  this  rule  was  changed  by  the  Revised  Stat- 
utes, which  provide  that  every  distress  for  rent 
shall  "be  made  by  the  sheriff  of  the  county,  or 
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one  of  his  deputies,  or  by  a  constable  or  mar- 
shal of  the  city  or  town  where  the  goods  are, 
who  shall  conduct  the  proceedings  through- 
out." 2R.  8.  ,500,  sec.  3.  Still,  although  the 
distress  was  required  to  be  made  by  an  officer, 
it  was  not,  strictly  speaking,  an  official  act.  It 
was  not  done  under  the  authority  of  legal  proc- 
ess, but  in  virtue  of  a  mere  private  power  of 
attorney,  and  the  act  could  only  be  justified  by 
showing  the  right  of  the  principal  to  collect 
his  rent  by  distress  and  sale.  As  was  said  in 
the  case  of  Webber  v.  Shearman,  "The  only  ef- 
fect of  the  statute  is  to  narrow  the  circle  of 
selection,"  so  that  the  landlord  must  act  by  an 
agent  who  is  an  officer.  But  "The  remedy  is 
still  by  the  act  of  the  party  interested,  not  by 
process  of  law  ;"  "  and,  however  regular  the 
papers  on  their  face,  no  one  would  pretend 
that  they  will  operate  as  a  protection"  to  the 
agent  "unless  his  principal  has  a  right  to  dis- 
train. In  making  cognizance  he  must,  there- 
fore, go  back  to  the  right  of  his  principal,  and 
show  it  as  fully  as  the  latter  is  bound  to  do  in 
his  avowry."  6  Hill,  29,  30.  The  defendants, 
in  the  present  case,  having  been  employed  by 
the  landlord,  Jacob  Livingston,  to  act  as  his 
agents  in  making  this  distress,  the  law  implies 
#5O*J  from  such  employment,  a  *promise  on 
his  part  to  indemnify  them  against  all  damages 
which  they  might  be  compelled  to  pay  in  con- 
sequence of  his  want  of  authority  to  authorize 
such  distress  to  be  made.  Hence,  his  interest 
in  the  event  of  this  cause  was  direct  and  palp- 
able. If  the  plaintiff  recovered  because  the 
landlord  had  no  right  to  distrain  for  the  rent, 
the  judgment  would  be  evidence  against  the 
latter,  and  he  would  be  bound  to  indemnify 
the  defendants  against  it.  It  might  be  other 
wise  if  the  action  had  been  brought  against 
the  defendants  on  the  single  ground  that  the 
property  taken  was  exempt  by  law  from  dis- 
tress for  rent.  Perhaps  the  law  would  notim 
ply  a  promise  to  indemnify  an  agent  against 
such  an  abuse  of  his  authority.  But  this  is 
not  a  case  of  that  character,  for  although  sug- 
gestions were  made  that  the  oxen  taken  were 
exempt  from  distress,  the  action  seems  to  have 
proceeded  mainly  on  a  denial  of  all  right  on 
the  part  of  the  alleged  landlord  to  distrain  for 
any  rent  whatever.  Such  being  the  nature  of 
the  action,  the  witness,  Jacob  Livingston, 
should  not  have  been  sworn  until  duly  re 
leased.  He  was  directly  interested  to  defeat  a 
recovery  in  the  action,  and  having  been  im- 
properly permitted  to  give  evidence  for  the 
defendants,  the  judgment  should  be  reversed. 
In  order  to  justify  the  alleged  trespass  of 
which  the  plaintiff  complained,  these  defend- 
ants were  bound  to  prove,  substantially,  every- 
thing required  to  be  stated  in  a  common  law 
cognizance  in  replevin  for  goods  taken  by  way 
of  distress  for  rent.  Wilk.  Replev.,  51,  et  sea  : 
1  Ch.  PI.,  ed.  1837,  pp.  537,  538  ;  3  Id.  1049 
and  notes;  2  Saund.,  284  (3).  It  is  certainly 
highly  probable,  looking  to  the  long  period  of 
time  during  which  rent  was  paid,  without  ques- 
tion, by  the  plaintiff  to  Jacob  Livingston,  that 
the  right  of  the  latter  as  set  up  by  the  defend- 
ants, was  really  too  plain  to  admit  of  serious 
controversy.  Still,  I  am  not  prepared  to  say 
that  any  such  right  was  shown  by  the  evidence 
as  stated  in  this  bill  of  exceptions.  The  lease 
under  which  the  plaintiff  held  his  farm  was 
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given  by  John  Livingston;  it  was,  therefore,  nec- 
essary to  prove  that  his  right  and  title  had 
passed  in  some  manner  to  Jacob  Livingston. 
Of  this  it  can  hardly  be  said  anything  like  evi- 
dence was  furnished.  Nor,  in  strictness,  do  I 
*think  there  was  competent  evidence  [*351 
to  show  that  any  such  lease  was  ever  executed. 
Jacob  Livingston  can  hardly  be  understood  as 
saying  he  had  ever  seen  it,  and  no  proper 
ground  was  shown  for  the  admission  of  sec- 
ondary evidence  of  its  contents.  But  if  such 
evidence  had  been  allowable,  there  was  a  total 
omission  to  prove  what  the  lease  was.  It  might 
well  be  asked,  was  it  a  lease  in  fee  for  life,  or 
only  for  years?  When  was  the  rent  made  pay- 
able, and  did  the  lease  contain  a  clause  of  dis- 
tress? In  all  these  respects  the  case  was  bare 
of  evidence,  or  it  was  vague  and  inconclusive. 
On  another  trial  the  rights  of  the  several  par- 
ties, as  they  were,  may  be  fully  disclosed  by 
evidence.  If  rent  was  due,  as  claimed,  and 
the  landlord  had  a  right  to  enforce  payment  by 
distress  and  sale,  the  defendants  may  justify*; 
but  they  must  prove  their  case,  as  all  parties 
litigant  are  bound  to  do.  It  is  not  enough  to 
say  the  case  grew  out  of  the  anti  rent  excite- 
ment, and  on  that  ground  demand  judgment. 
We  cannot  yield  to  an  abhorrence  of  what  is 
called  the  anti  rent  movement,  marked  as  it 
has  been  by  violence,  arson  and  bloodshed, 
and  decide  this  or  any  other  case  otherwise 
than  as  we  believe  is  according  to  the  settled 
law  of  the  land.  On  that  foundation  the  rights 
of  all,  tenants  as  well  as  landlords,  rest,  and  it 
shall  be  our  purpose,  as  it  is  our  duty,  to  apply 
the  law  faithfully  to  every  case,  whatever  may 
be  its  character  and  whoever  may  be  parties. 
I  think  the  judgment  of  the  C.  P.  should  be 
reversed  and  a  venire  de  now  awarded. 
Ordered  accordingly. 
Cited  in— 5  How.  Pr.,  11. 


*MERRITT«.  READ  &  PEARSALL.  [*35! 

Judicial  Officers — Liability  of  'Justice  for  Issue  of 
Process  Wiifwut  Jurisdiction — Irregular 
ice. 

A  magistrate  who  issues  void  process,  is  liable  for 
the  injury  inflicted  upon  the  party  against  whom  it 
issued,  only  where  it  is  executed  according1  to  its 
mandate. 

Accordingly,  where  a  justice  of  the  peace  issued  an 
attachment  without  jurisdiction,  directed,  accord- 
ing to  the  statute,  to  any  constable  of  the  county, 
but  the  party  who  sued  it  out  placed  it  in  the 
hands  of  a  deputy-sheriff,  with  directions  to  execute 
it,  which  he  accordingly  did  ;  held,  in  trespass  by  the 
party  against  whom  it  issued,  that  the  justice  was 
not  liable. 

Citations— 1  Cow.  Tr.,  535 ;  14  Wend.,  237. 

rrRESPASS  for  taking  a  horse,  tried  at  the 
JL  Westchester  Circuit,  in  November,  1844, 
before  Ruggles,  late  C.  Judge. 
The  defendant  Read  as  a  justice  of  the  peace, 
on  the  application  of  Pearsall,  the  other  de- 
fendant, issued  an  attachment  against  the 
plaintiff,  assuming  to  do  it  under  the  Act  to 
Abolish  Imprisonment  for  Debt,  on  the  ground 
that  the  plaintiff  had  disposed  of  his  property 


NOTE.— Judicial  officers— Personal  liability  of.  For 
a  full  discussion,  see  Henderson  v.  Brown,  1  Cai.,  92, 
note;  Seaman  v.  Patten,  2  Cai.,  312,  note;  Yates  v. 
Lansing,  9  Johns.,  395,  note ;  Wallsworth  v.  McCul- 
lough,  10  Johns.,  93,  note. 
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•with  intent  to  defraud  his  creditors  ;  but  he 
neglected  to  take  any  bond,  and  the  affidavit 
was  fatally  defective.  Pearsall,  the  plaintiff  in 
the  attachment,  delivered  it  to  Tyler,  who  was 
-a  deputy-sheriff  and  not  a  constable,  with  di- 
rections to  execute  it.  Tyler  took  the  horse 
from  the  plaintiff  but  never  made  any  return 
to  the  attachment.  There  was  some  evidence 
that  Pearsall  claimed  title  to  the  horse,  by 
which  it  might  be  inferred  that  he  took  this 
method  of  getting  it  into  his  possession.  It  was 
never  returned  to  the  plaintiff.  The  attach- 
ment was  produced  and  given  in  evidence  by 
the  plaintiff.  It  was  directed  "To  any  consta- 
ble or  sheriff  of  said  county;"  but  Tyler  swore 
lat  when  he  received  it  from  Pearsall,  the 
words  "  or  sheriff"  were  not  contained  in  it. ; 
but  he  declined  to  say  when  or  by  whom  they 
were  inserted.  It  was  shown  that  the  defend- 
ant Read  had  said  that  the  attachment  had  been 
served  by  Tyler  as  a  deputy-sheriff,  but  he 
added  that  the  direction  to  the  sheriff  was  in- 
serted after  it  had  passed  out  of  his,  Read's, 
hands. 

It  does  not  appear  that  any  question  was 
made  to  the  court;  but  the  defendant's  counsel 
insisted  to  the  jury  that  Read  was  in  no  way  a 
party  to  the  trespass,  the  attachment  not  hav- 
ing been  executed  by  a  constable,  to  whom, 
353*]  alone,  it  was  addressed.  *Verdict  for 
the  plaintiff  against  both  defendants.  A  mo- 
tion was  made  for  a  new  trial  on  a  case. 

Mr.  M.  T.  Reynolds,  for  defendants. 

Mr.  J.  W.  Tompkins,  for  plaintiff. 

By  the  Court,  McKissock,  J.  There  was 
no  question  on  the  evidence  but  that  the  plaint- 
iff owned  the  horse.  He  purchased  him  of  the 
•defendant  Pearsall,  and  there  was  no  ground 
for  saying  that  the  title  did  not  pass,  because  a 
payment  was  not  made  as  had  been  agreed. 

This  brings  us  to  the  only  question  worthy 
of  consideration  in  the  case:  can  the  verdict 
against  Reed  be  sustained  ?  He  neglected  to 
take  the  bond  of  the  plaintiff  in  the  attach- 
ment as  prescribed  by  the  statute.  The  pre- 
liminary affidavit  was  also  defective  in  not 
stating  the  facts  and  circumstances  to  show 
that  Merritt  was  about  to  dispose  of  his  prop- 
erty to  defraud  his  creditors.  For  each  of  these 
•causes  he  failed  to  acquire  jurisdiction  in  the 
case,  and  the  attachment  was.  therefore,  void, 
-and  he  and  the  plaintiff  would  have  been  tres- 
passers for  taking  the  defendant's  property  had 
it  been  taken  according  to  the  directions  of  the 
precept.  1  Cow.  Tr.,  535;  Smith  v.  Luce,  14 
Wend.,  237.  The  reason  of  the  liability  of  the 
justice  is,  that  having  issued  process  without 
authority  of  law,  he  has  given  a  personal  direc- 
tion or  request  to  do  the  acts  which  the  process 
directs  to  be  done.  This  responsibilty  must, 
therefore,be  limited  to  such  acts  as  are  done  ac- 
cording to  the  mandate  of  the  instrument.  In  de- 
termining whether  the  acts  which  were  done 
were  in  pursuance  of  the  process,  the  same  con- 
siderations are  applicable  which  would  have  be- 
longed to  the  case  had  the  process  been  en- 
tirely legal.  Thus,  it  will  be  considered  a  com- 
mand to  attach,  and  not  to  sell  property;  to 
attach  the  property  of  the  defendant  and  not 
of  another.  It  is  a  direction  to  the  particular 
officer  or  class  of  officers  named,  and  not  to  a 
•different  one;  and  if  a  person  not  mentioned  or 
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referred  to  in  it,  undertake  to  execute  it,  he  is 
considered  not  only  *as  having  volun-  [*354: 
teered  but  as  having  intruded  to  act  officiously, 
without  the  consent  of  the  magistrate  and 
against  his  express  direction,  as  contained  in 
the  process.  The  doings  of  one  so  volunteer- 
ing are  by  no  legal  intendment  the  acts  of  the 
magistrate,  as  they  were  not  performed  by  his 
assent,  counsel  or  procurement.  The  counsel 
for  the  plaintiff  was,  therefore,  mistaken,  when 
he  argued  that  the  issuing  of  the  attachment 
was  the  remote  cause  of  the  trespass,  and  that 
the  defendant  Read  was  liable,  whoever  exe- 
cuted the  illegal  mandate. 

The  defendant's  counsel  insists  that  the  ver- 
dict is  against  the  evidence,  as  there  was  no 
proof  either  in  the  attachment  or  otherwise  to 
charge  Read  with  its  execution.  The  attach- 
ment was  executed  by  a  deputy-sheriff  and  not 
by  a  constable,  and  when  produced  on  the 
trial  it  was  directed  "  to  any  constable  or  the 
sheriff  of  Westchester  county;"  yet  it  was 
shown,  beyond  all  doubt,  the  words"or  sheriff" 
were  not  in  it  when  issued  and  delivered  by  to 
the  defendant  Pearsall,  plaintiff  in  the  attach- 
ment, nor  till  after  the  time  it  was  delivered 
by  him  to  the  deputy-sheriff.  Neither  is  there 
a  shadow  of  evidence  that  Read  had  any  con- 
nection directly  or  indirectly  with  the  inser- 
tion, or  with  the  execution  of  the  process  by 
the  deputy,  or  that  he  ever  received  it  officially 
on  its  return  after  its  execution.  In  fact,  it 
never  was  returned  by  the  officer.  Neither  was 
there  any  evidence  when  or  by  whom  the  words 
"or  sheriff  "  were  inserted.  It  is,  however,  ar- 
gued that  Read  acquiesced  in  and  adopted  the 
act  of  the  deputy.  That  is  a  misapprehension. 
The  whole  of  the  evidence  on  that  point  is,  that 
some  time  after  the  affair,  he  said  that  the  dep- 
puty  had  executed  the  process  and  that  it  had 
been  altered  by  inserting  the  words  "or  sher- 
iff" after  it  was  issued.  That  was  neither  an 
acquiescence  in  nor  an  adoption  of  the  act.  It 
was  simply  mentioning  the  then  well  known 
facts  that  the  deputy  had  served  the  paper, 
and  that  it  had  been  directed  to  the  sheriff  as 
well  as  to  any  constable  of  the  County  of  West- 
Chester.  I  am  totally  at  a  loss  to  perceive  on 
what  ground  the  jury  found  Read  guilty,  un- 
less they  were  under  the  impression  that  hav- 
ing issued  a  void  process  he  was  responsible 
for  whatever  might  be  done  upon  pretense  of 
*it  by  any  person  whatever;  a  propo-  [*355 
sition  totally  untenable,  as  has  already  been 
shown.  The  verdict  against  Read  is  manifestly 
contrary  to  evidence,  and  there  must  be  a  new 
trial  on  that  account. 

New  trial  granted. 

Cited  in-15  N.  Y..  321 ;  16  Barb.,  306 ;  17  Barb..  183 : 
9  Bos.,  26. 


MUMFORD 

v. 

HAWKINS,  President  of  theExcHANGEBANK 
OP  GENESEE. 

Taxation  of  Costs — Competency  of  Taxed  Bill  at 
Evidence  in  Action  by  Officer  to  Recover  Fees — 
Authority  of  President  of  Bank  to  Bring  Suit 
— Interest. 

Where  an  officer  of  a  court  has  had  his  fees  taxed, 
on  regular  notice  to  the  party  charjreable  with  them, 
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such  party  cannot  on  the  trial  of  an  action  brought 
to  recover  such  fees  contest  the  items  of  the  taxed 
bill.  Per  Beardsley,  Ch.  J. 

But  a  bill  of  such  fees  taxed  ex  parte  without  no- 
tice, is  not  competent  evidence  for  the  plaintiff  in 
such  action. 

In  a  suit  against  a  bank  for  fees  earned  in  the 
course  of  a  legal  proceeding  carried  on  in  behalt  ol 
the  bank,  at  the  instance  of  the  president  of  the 
bank,  it  is  not  indispensable  for  the  plaintiff  to  show 
that  the  proceeding  was  authorized  by  the  Board 
of  Directors.  Evidence  that  it  was  instituted  or  rec- 
ognized by  the  officers  having  the  financial  man- 
agement of  the  bank  is  sufficient  to  charge  the  de- 
fendant. 

In  such  a  suit  it  is  incompetent  for  the  defendant 
to  show  that  the  Board  of  Directors  disapproved  of 
the  proceeding  after  the  services  were  performed. 

Interest  on  a  bill  of  official  feesis^t  recoverable 
unless  there  has  been  a  regular  taxation. 

Citations-1  R.  L.,  417,  sec.  9 ;  1  Tidd,  Pr.,  326 ;  12 
Johns.,  315 ;  23  Wend.,  456 ;  6  Paige,  500, 501. 

A  SSUMPSIT,  tried  at  the  Schenectady  Cir- 
-Q-  cuit,  in  October,  1844,  before  Parker,  C. 
Judge. 

The  plaintiff  sought  to  recover  the  amount 
of  a  bill  of  fees  for  services  rendered  by  him 
as  a  master  in  chancery,  in  a  proceeding  insti- 
tuted by  the  Exchange  Bank  of  Genesee,  in 
the  Court  of  Chancery  against  the  Clinton 
Bank. 

It  was  proved  by  the  plaintiff  that  Septem- 
ber 20,  1840,  S.  Benedict,  Jr.,  the  then  Presi- 
dent of  the  Exchange  Bank  of  Genesee,  pre- 
sented a  petition  to  the  Ohancelloi-,  as  such 
president,  setting  forth  that  the  Exchange  Bank 
was  a  creditor  of  the  Clinton  Bank  for  a  sum 
of  money  claimed  to  be  a  special  deposit,  and 
representing  that  the  last  named  bank  was  in 
35t>*]  insolvent  *circumstances,  praying  for 
an  examination  of  its  affairs  and  for  an  injunc- 
tion and  a  receiver,  etc.  An  order  was,  there- 
upon, made  by  the  Court  of  Chancery,  entitled 
"  In  the  matter  of  the  Clinton  Bank  upon  the 
petition  of  S.  Benedict,  Jr.,  President  of  the 
Exchange  Bank  of  Genesee,"  by  which  it  was 
referred  to  the  plaintiff,  a  master  in  chancery 
for  the  City  of  N.  Y. ,  to  make  an  examination 
of  the  affairs  of  the  Clinton  Bank,  to  take  tes- 
timony, etc.,  and  report  to  the  court.  The 
plaintiff  proved  that  he  was  engaged  between 
one  and  two  months,  in  the  autumn  of  1840, 
in  the  business  of  the  reference.  Benedict  was 
proved  to  have  been  president  and  one  of  the 
finance  committee  of  the  Board  of  Directors  of 
the  Exchange  Bank  at  that  time,  and  he  at- 
tended the  examination  before  the  master  near- 
ly through  the  whole  examination.  In  the  course 
of  the  trial,  a  letter  was  given  in  evidence  writ- 
ten by  B.  Follett,  the  then  cashier  and  princi- 
Eal  financial  officer  of  the  Exchange  Bank,  to 
.  C.  Saxton,  the  solicitor  for  the  petitioner  in 
the  proceedings  before  mentioned,  respecting 
the  claim  of  the  Exchange  Bank  against  the 
Clinton  Bank,  urging  him  to  collect  or  secure 
the  debt. 

The  plaintiff  produced  a  bill  of  his  fees,  as 
master,  in  the  business  referred  to,  which  pur- 
ported to  have  been  taxed  by  W.  T.  McCoun, 
Vice  Chancellor  of  the  First  Circuit,  "as  be- 
tween him  [the  plaintiff]  and  the  person  or  par- 
ties employing  him,  including  what  he  may  be 
considered  entitled  to  as  extra  compensation 
for  his  services,  at  $500.73,"  and  offered  to 
prove  the  signature  of  the  taxing  officer,  and 
to  give  the  same  in  evidence.  The  defendant's 
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counsel  objected  unless  notice  of  taxation  were 
first  proved.  The  objection  was  overruled  and 
the  bill  of  fees  was  given  in  evidence. 

The  plaintiff  rested, and  the  defendant  moved 
for  a  nonsuit,  on  the  grounds:  1.  That  the 
defendant  was  not  a  party  to  the  proceeding  in 
chancery,  it  being,  as  alleged,  a  proceeding  on 
the  part  of  Benedict  individually.  2.  But  if 
the  proceeding  was,  in  form,  taken  on  behalf 
of  the  Exchange  Bank,  that  Benedict  was  not 
shown  to  have  been  authorized  by  the  bank  to 
prosecute  such  a  proceeding.  The  motion  was 
denied. 

*On  the  part  of  the  defendant,  some  [*357 
payments  were  shown  to  have  been  made,  and 
the  defendant's  counsel  then  offered  to  prove 
that  in  1841  the  Board  of  Directors  of  the  Ex- 
change Bank  were  informed  of  the  proceeding 
in  chancery  and  of  a  compromise  which  Bene- 
dict, as  president,  had  made  with  the  Clinton 
Bank,  and  had  refused  to  ratify  the  same. 
This  was  objected  to  by  the  plaintiff's  counsel 
and  the  objection  was  sustained  and  the  evi- 
dence excluded. 

The  defendant's  counsel  requested  the  judge 
to  submit  to  the  jury,  as  a  question  of  fact, 
whether  Benedict  was  authorized  by  the  de- 
fendant to  institute  and  carry  on  the  proceed- 
ings in  chancery,  with  directions  to  find  for 
the  defendant,  unless  such  authority  had  in 
their  judgment  been  shown.  This  the  judge 
declined  to  do,  but,  on  the  contrary,  held  thatf 
in  point  of  law,  the  defendant  was  liable  to  the 
plaintiff  for  his  services  rendered  on  the  em- 
ploymenlof  Benedict  as  president  on  behalf  of 
the  bank.  Finally  the  judge  decided  that  the 
plaintiff  was  entitled  to  recover  the  amount  of 
the  taxed  bill  with  interest  from  the  time  of 
the  taxation,  and  so  instructed  the  jury,  who 
found  accordingly.  The  defendant's  counsel 
duly  excepted  to  the  several  rulings  of  the 
court  against  him,  and  to  the  charge.  The  de- 
fendant moves  for  a  new  trial  on  a  case. 

Messrs.  Putnam  and  Hoyt,  for  defendant. 

Mr.  Platt  Potter,  for  plaintiff. 

By  tTie  Court,  Beardsley,  Ch.  J.  It  was 
provided  by  a  former  statute  of  this  State,  but 
which  is  not  now  in  force,  that  no  action 
should  be  commenced  by  any  attorney  for  the 
recovery  of  his  fees  or  charges,  until  eight 
days  after  service  of  a  bill  of  such  fees  and 
charges  on  the  party  to  be  charged  therewith. 
1  R.  L.,  417,  sec.  9.  The  English  statute  on 
the  same  subject  required  such  bill  to  be  served 
at  least  one  month  before  suit  was  brought 
upon  it.  1  Tidd,  Pr.,  326.  Where  a  bill  had 
been  served  as  the  statute  required,  and  an  ac- 
tion was  brought  to  recover  the  amount,  the 
defendant  was  not  allowed  to  contest  the  items 
*on  the  trial  of  the  cause,  as  he  could  [*358 
have  procured  the  bill  to  be  taxed  by  applica- 
tion to  the  court  at  a  seasonable  period.  Scott 
v.  Elmendorf,  12  Johns.,  315.  So,  too,  where 
a  bill  of  costs  has  been  taxed  on  regular  notice 
to  the  party,  he  cannot,  in  an  action  on  the 
bill,  litigate  the  items  as  taxed.  Plattv.  Halen, 
23  Wend.,  456.  These  are  well  settled  rules, 
but  I  do  not  see  that  they  authorized  or  can 
sustain  the  decision  of  the  judge  that  the  taxed 
bill  of  fees  claimed  by  the  plaintiff  in  this  case, 
was  legal  evidence  against  the  bank.  There  is- 
no  analogy  between  the  cases,  for  here  the  bill 
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had  not  been  served,  nor  was  it  taxed  on  no- 
tice to  the  party  sought  to  be  charged  with  the 
amount.  If  the  bank  could  have  applied  to  the 
Court  of  Chancery  for  a  taxation  of  the  master's 
bill,  there  had  been  no  opportunity  to  do  so  in 
the  present  case,  as  the  bill  had  not  been  fur- 
nished. It  seems  to  me,  therefore,  that  this 
taxed  bill  was  improperly  received  in  evidence. 
The  bill  as  made  out  was  the  act  of  the  plaint- 
iff alone,  and  could  prove  nothing  against  any 
other  person.  Nor  could  an  ex  parte  taxation 
bind  the  bank,  which  was  in  no  sense  a  party 
to  that  act  of  the  Vice- Chancellor,  whatever 
might  have  been  its  effect  if  notice  had  been 
given.  I  am  unable  to  see  any  principle  on 
which  this  bill  was  competent  evidence  against, 
the  defendant,  and  for  the  error  in  receiving 
it  as  such  a  new  trial  should  be  had. 

It  was  not  denied  that  Benedict  was  Presi- 
dent of  the  Exchange  Bank  of  Genesee,  when 
the  petition  in  chancery  was  presented,  and  the 
examination  founded  thereon  took  place.  The 
petition  was  by  said  Benedict  as  such  president, 
and  if  he  was  authorized  to  act  in  that  matter 
for  the  bank,  the  proceeding  throughout,  must 
be  regarded  as  carried  on  for  the  benefit  of  the 
bank  itself.  And  in  the  absence  of  all  proof 
to  the  contrary,  we  think  it  must  be  assumed 
that  the  president  was  duly  authorized  to  in- 
stitute and  carry  on  that  proceeding  for  the 
bank.  Ins.  Co.  v.  Oakley,  9  Paige,  500,  501. 
There  was  nothing  shown  on  the  trial  to  repel 
the  presumption  of  such  authority,  but  much 
to  confirm  it.  The  president  was  one  of  the 
finance  committee  of  the  Board  of  Directors  of 
359*]  the  *bank,  and  had  acted  as  agent  in 
procuring  state  stock.  The  cashier,  who  was 
the  principal  financial  officer,  had.  as  was 
shown  by  his  letter,  employed  or  authorized 
the  employment  of  the  solicitor  to  carry  on  the 
chancery  proceeding,  and  the  president  had 
for  several  weeks  attended  the  examination  di- 
rected by  the  Chancellor  upon  the  matters 
stated  in  the  petition.  Upon  the  whole,  there- 
fore,we  are  of  the  opinion  that  on  this  point  the 
evidence  was  quite  conclusive,  and  left  no 
ground  on  which  the  jury  could  lawfully  find 
that  the  proceeding  in  chancery  was  not  au- 
thorized by  the  bank.  There  was  no  error  in 
refusing  to  submit  this  question  to  the  jury  as 
asked  on  the  part  of  the  defendant. 

The  offer  by  the  defendant's  counsel,  to 
show  that  the  directors  of  the  bank  were  in- 
formed in  1841  of  the  petition  and  the  proceed- 
ings thereon,  and  then  repudiated  the  same  and 
a  compromise  which  said  Benedict  had  made 
with  the  Clinton  Bank,  was  properly  rejected 
by  the  court.  The  offer  was  not  to  show  an 
original  want  of  authority  on  the  part  of  the 
president  to  institute  the  proceedings,  nor, 
from  the  terms  of  the  offer,  can  it  well  be  un- 
derstood that  the  directors  first  heard  of  the 
petition  in  1841;  but  however  this  may  be,  the 
fact  that  the  directors  then  refused  to  ratify 
what  had  been  done  by  the  president  was  not 
admissible  evidence  against  this  plaintiff. 

As  the  taxation  of  the  bill  of  fees  was  of  no 
effect  against  the  bank.it  was  not  a  case  in  which 
the  court  should  have  directed  the  jury  to  al- 
low interest.  There  should  be  a  new  trial. 

Ordered  accordingly. 

Cited  in-56  How.  Pr.,  378. 
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Sales— Due-Bill  for  Delivery  of  Goods  on  De- 
mand—Transfer  of  Note  of  Third  Person 
with  Void  Guaranty — Assumpsit  for  Goods 
Sold  Lies. 

Where  a  party  applying:  to  purchase  goods,  in- 
stead of  an  immediate  delivery,  receives  the  due 
bill  of  the  seller  promising  to  deliver  them  on  de- 
mand, it  is  virtually  a  purchase  of  the  goods,  and 
cunanpttt  for  g-oods  sold  will  lie. 

Where  one,  upon  the  purchase  of  goods,  transfers 
to  the  seller  a  note  of  a  third  person,  and  with  a 
view  to  add  his  own  responsibility,  indorses  a  guar- 
anty of  the  collection  of  the  note,  which  is,however, 
void  for  not  expressing  the  consideration  :  the  sel- 
ler may  recover  in  assumpsit  against  the  purchaser 
for  goods  sold ;  the  guaranty,  though  void,  afford- 
ing evidence  that  the  note  was  not  taken  in  pay- 
ment. 

Citations— 1  Cow.,  383 ;  8  Wend.,  535  :  5  Hill,  145  ;  IS 
Wend.,  343 ;  2  R.  S.,  135,  sec.  2 ;  8  Wend.,  535. 

A  SSUMPSIT,  tried  at  the  Onondaga  Circuit, 
ll  in  April,  1846,  before  Whiting,  C.  Judge. 

The  declaration  was  for  goods  sold,  and  on 
the  guaranty  of  a  promissory  note.  Plea,  non 
assumpsit. 

The  plaintiffs  proved  that  June  15, 1842,  the 
defendant  being  desirous  of  obtaining  some 
goods  from  their  store  for  one  Newell,  of  whom 
he  was  purchasing  some  property  and  who  waa 
willing  to  receive  goods  in  payment,  applied 
to  the  plaintiffs  to  sell  him  the  goods,  and  of- 
fered to  transfer  to  them  a  note  for  $75  which 
he  held  against  J.  F.  Sprague,  not  then  due. 
The  plaintiffs  were  not  acquainted  with 
Sprague,  but  the  defendant  represented  him  to 
be  good,  and  offered  to  guaranty  the  note.  The 
plaintiffs  agreed  to  let  him  have  the  goods  on 
these  terms,  and  they  accordingly  gave  him  a 
due-bill  payable  in  goods  on  demand  to  the 
amount  of  the  note  of  Sprague,  and  the  defend- 
ant signed  a  guaranty  indorsed  on  that  aote  in 
these  words:  "I  guaranty  the  collection  of  the 
within  note,"  and  delivered  it  to  the  plaintiffs, 
adding  that  if  the  note  was  not  good  he  would 
make  it  good.  The  defendant  delivered  the 
due  bill  to  Newell  who  received  the  goods  upon 
it.  When  the  note  of  Sprague  became  due, 
the  plaintiffs  prosecuted  the  maker  to  judg- 
ment, and  the  execution  was  returned  unsatis- 
fied. They  then  brought  this  action. 

The  defendant  insisted  that  the  plaintiffs  re- 
ceived the  note  of  Sprague  with  his  guaranty 
indorsed  upon  it  in  payment  for  *the  [*3G1 
goods  or  for  the  due-bill,  and  that  they  could 
sustain  no  action  except  on  the  guaranty;  or 
if  any  action  other  than  one  on  the  guaranty 
could  be  maintained,  it  would  be  on  a  special 
agreement  to  pay  for  the  due-bill,  as  there  was 
not,  as  he  contended,  any  goods  sold  by  the 
plaintiffs  to  the  defendant,  and  they  requested 
that  the  jury  mightbe  instructed  to  that  effect. 
The  judge  declined  so  to  charge;  and  he  ad- 
vised the  jury  that  although  the  note  with  the 
guaranty  was  transferred  and  received  in  pay- 
ment for  the  due-bill,  still  the  paintiffs  might 
waive  that,  and  recover  for  goods  sold  and  de- 
livered. The  defendant's  counsel  excepted. 
Verdict  for  the  plaintiffs. 

Mr.  C.  Tucker,  for  defendant,  moved  for 
a  new  trial  on  a  case.  There  was  no  ground, 


NOTE.— Negotiable  paper— When  payment  of  pre- 
cedent debt.  Murray  v.  Gouverneur,  2  Johns.  Cas., 
438,  note ;  Herring  v.  Sanger.  3  Johns.  Cas.,  7,  note  ; 
Pierce  v.  Drake,  15  Johns.,  475,  note. 
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Le  said,  for  recovering  for  goods  sold,  for  none 
were  sold  by  the  plaintiffs  to  the  defendant. 
But  the  note  was  taken  in  payment.  At  any 
rate  the  judge  assumed  that  the  jury  might  so 
find.  In  such  a  case  the  law  is  the  same  as 
though  a  chattel  had  been  taken  in  payment. 
Fri*Me  v.  Larned,  21  Wend.,  450.  The  only 
remedy  against  the  defendant  which  the  plaint- 
iffs contracted  for  was  on  the  guaranty.  But 
the  guaranty  is  void  for  not  expressing  the  con- 
sideration. Packer  v.  WiUson,  15  Wend.,  343; 
Hunt  v.  Brown,  5  Hill,  145.  So  that  the  plaint- 
iffs really  retained  no  valid  engagement  of  the 
•defendant,  and  they  must  rely  on  the  note 
of  Sprague.  The  judgment  obtained  on  the 
Sprague  note  should  have  been  assigned  to  the 
defendant. 

Mr.  H.  Denio.  for  plaintiffs.  The  fact 
that  the  plaintiffs  exacted  a  guaranty  of  the 
•defendant  shows,  conclusively,  that  the  goods 
were  parted  with  on  his  credit,  and  not  because 
they  were  willing  to  take  the  note  of  Sprague 
for  them.  Though  the  guaranty  is  void  and 
there  was  no  legal  collateral  contract,  yet  there 
was  a  contract  of  sale  which  always  implies  a 
promise  to  pay  the  purchase  money;  and  it 
being  clear  that  the  plaintiffs  never  thought  of 
trusting  to  the  responsibility  of  Sprague,  there 
is  no  reason  why  they  should  not  recover  for 
362*]  goods  sold.  *Had  the  guaranty  been 
a  valid  one,  the  plaintiffs  might  still  have 
waived  it  and  have  brought  an  action  for  goods 
sold.  Butler  v.  Haight,  8  Wend.,  535. 

The  giving  of  the  due-bill  for  the  goods  to 
enable  the  defendant  to  carry  out  his  arrange- 
ment with  Newell,  who  was  to  have  them,  was 
virtually  a  sale  of  the  goods  to  be  delivered  to 
the  defendant  or  his  order  when  called  for. 

Whittlesey.  J.  The  transaction  between 
the  plaintiffs  and  the  defendant  was  really  a 
sale  of  goods  by  the  former  to  the  latter.  The 
defendant  did  not  wish  to  take  or  select  them 
at  the  time  of  the  contract,  and  he  took  an  or- 
der or  due-bill  that  he  or  the  person  to  whom 
he  might  wish  to  transfer  the  due-bill  could 
select  them  as  he  pleased  thereafter.  It  was 
not  the  less  a  sale  of  goods  to  the  defendant 
because  he  took  a  due  bill  instead  of  the  goods, 
and  an  action  can  be  sustained  for  goods  sold. 

The  doctrine  now  is  that  if  the  note  of  a  third 
person  is  taken,  either  for  goods  sold  at  the 
time  of  making  the  contract  or  upon  an  ante- 
cedent debt,  it  is  not  considered  a  payment  un- 
less agreed  to  be  taken  as  payment.  The  in- 
quiry in  each  case  then  is  whether  the  creditor 
or  vendor  agreed  to  take  the  note  in  payment. 
Porter  v.  Talcott,  1  Cow.,  383,  per  Sutherland, 
-J.  Looking  at  the  facts  in  this  case  we  shall 
have  no  difficulty  in  determining  at  whose  risk 
the  note  was  to  be  taken,  or  rather  in  saying 
that  the  vendors  did  not  intend  to  take  it  at 
their  own  risk.  The  vendors  knew  nothin 
about  the  maker;  the  purchaser  was  believe 
to  be  responsible  and  he  offered  to  guaranty 
the  note.  Clearly,  then,  the  plaintiffs  sold 
'upon  the  credit  and  responsibility  of  the  de- 
fendant alone,  as  much  as  if  the  defendant  had 
given  his  own  note  alone  for  the  goods.  The 
time  when  the  defendant  would  be  liable  to 
pay  would  be  after  the  plaintiffs  had  failed  in 
their  legal  endeavors  to  collect  the  amount  of 
the  note  of  the  maker.  When  that  time  had 
$10 


arrived,  the  plaintiffs  might  at  their  option  sue 
upon  their  guaranty  or  for  goods  sold  in  the 
same  manner  as  if  the  defendant  *had  [*363 
given  his  own  note.  The  case  of  Butler  v. 
Haight,  8  Wend. ,  535,  decides  this  case. 

It  is  true  that  the  guaranty  is  void,  Hunt 
v.  Brown,  5  Hill,  145;  Packer  v.  Willson,  15 
Wend.,  343,  but  that  does  not  affect  the  ques- 
tion or  the  principle.  Though  the  plaintiffs 
could  not  recover  on  this  guaranty,  yet  we  can 
see,  through  the  fact  of  the  guaranty  and  the 
circumstances  attending  the  sale,  that  the 
plaintiffs  did  not  intend  to  take,  nor  the  de- 
fendant to  transfer,  the  note  in  payment  for 
the  goods,  and  that  is  the  material  fact  to  gov- 
ern the  case. 

The  judgment  recovered  against  the  maker 
of  the  note  will,  of  course,  be  the  property  of 
the  defendant,  and  the  plaintiffs  should  per- 
haps have  offered  to  transfer  it  to  him  on  the 
trial.  But  as  no  objection  was  taken  for  such 
omission  on  the  trial,  it  cannot  be  taken  here. 

I  think  a  new  trial  should  be  denied. 

McKissock, ./. ,  concurred. 

Beardsley,  Ch.  J.  Looking  at  the  case 
as  presented  by  the  pleadings  and  evidence, 
and  the  objections  made  to  a  recovery,  I  think 
a  new  trial  should  not  be  granted.  What  is 
spoken  of  as  a  guaranty  of  the  Sprague  note, 
was  an  undertaking  in  form,  for  the  debt,  etc., 
of  Sprague,  but  no  consideration  for  the  prom- 
ise being  expressed  in  the  writing  executed  by 
the  defendant,  it  was  void.  Such  are  the  words 
of  the  statute.  2  R.  S. ,  135,  sec.  2. 

The  goods  paid  by  the  plaintiffs  on  the  due- 
bill,  may,  with  propriety,  be  said  to  have  been 
sold  to  the  defendant,  this  note,  with  the  guar- 
anty, and  the  other  two  notes,  being  received 
in  payment  for  the  goods.  The  case  turns 
wholly  upon  the  effect  of  the  transfer  of  the 
Sprague  note  to  the  plaintiffs.  As  the  written 
guaranty  in  form,  was  void,  it  cannot  affect 
the  case  any  way,  and  the  oral  evidence  given 
on  the  trial  shows  that  the  defendant  made  an 
unqualified  engagement  that  the  note  should 
be  paid  or  he  would  make  it  good.  This  meant 
that  he  would  pay  for  what  the  plaintiffs  ad- 
vanced in  goods  for  him.  *The  pay-  [*364: 
ment  of  the  goods  by  the  plaintiffs  as  they  had 
agreed  with  the  defendant  was  not  contested, 
and  assumpsit  for  goods  sold  was  maintainable. 
8  Wend.,  535. 

New  trial  denied. 

Criticised— 1  Duer,  390. 

Explained— 36  How.  Pr.,  528. 

Approved— 3  E.  D.  8.,  517. 

Cited  in— 45  N.  Y.,  71 ;  77  N.  Y.,  362 ;  12  Barb.,  470 ; 
2  T.  &  C.,  343:  39  Super.,  505;  21  Wis.,  435 ;  47  Wia., 
631 ;  3  N.  W.  Rep.,  591. 


MORGAN  «.  GROFF. 

One  who  places  money  in  the  hands  of  another, 
with  which  to  make  a  bet  on  the  event  of  an  elec- 
tion, cannot  recover  it  back,  though  no  bet  is  made. 

Citations-1  R.  S..  662,  sees.  8.  9:  3  Mees.  &  W., 
434 ;  3  Den.,  107  ;  15  Wend.,  412 ;  20  Wend.,  396. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  following  facts  were  proved:  shortly 
before  the  general  election  in  1844,  the  defend- 
ant was  desirous  of  having  a  bet  made  with 
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one  Thompson  upon  the  result  of  that  election, 
and  caused  the  plaintiff  to  be  informed  of  such 
his  wish.  The  plaintiff  accordingly  sent  the 
defendant  his  check  on  a  bank  for  $50,  which 
he  authorized  the  defendant  to  bet  in  his  be- 
half with  Thompson,  one  half  on  the  success 
of  a  candidate  for  President  and  the  other  half 
on  a  candidate  for  Governor.  The  defendant 
drew  the  money  on  the  check,  but  the  election 
passed,  and  no  bet  was  made;  and  though  the 
plaintiff  afterwards  requested  him  to  return 
the  money,  he  refused  to  do  so.  The  defend- 
ant insisted  that  the  plaintiff  could  not  recover 
because  the  money  was  advanced  to  be  used 
for  an  illegal  purpose.  The  referee,  however, 
reported  in  favor  of  the  plaintiff  for  the  amount 
of  the  money  with  interest. 

Mr.  J.  K.  Porter,  for  defendant,  moved 
to  set  aside  the  report,  and  referred  to  Rust  v. 
Oott,  9  Cow.,  179;  Brush  v.  Keeler,  5  Wend., 
250;  Peck  v.  Briggs,  3  Den.,  107;  McKinnel  v. 
Robinson,  3  Mees.  &  W.,  434. 

Mr.  E.  F.  Bullard,  for  plaintiff,  argued 
that  the  defendant  might  be  regarded  as  a 
stakeholder,  and  then  the  plaintiff  would  be 
entitled  to  recover,  under  the  provisions  of  the 
365*]  Revised  *Statutes  respecting  betting 
and  gaming,  1  R.  8.,  662,  sec.  9;  or,  when  the 
plaintiff  demanded  the  money  he  might  be 
considered  as  having  repented  of,  and  receded 
from  his  illegal  purpose,  and  as  no  illegal  act 
had  been  done  he  would  not  be  within  the 
principle  referred  to. 

By  the  Court,  Whittlesey,  J.  This  money 
was  sent  to  the  defendant  for  the  purpose  of 
being  bet  with  one  Thompson  on  the  election. 
The  defendant  did  not  use  it  for  the  purpose 
for  which  it  was  sent;  and  common  honesty 
and  common  morality  require  that  he  should 
return  it  to  the  plaintiff.  The  money  was,  how- 
ever, sent  to  be  employed  for  an  illegal  pur- 
pose. The  Act  (1  R.  S.,  662,  sec.  8)  makes  all 
wagers  unlawful,  and  avoids  the  contract  for 
the  money  staked.  Hence  money  loaned  for 
the  purpose  of  betting  or  adventuring  upon  an 
illegal  wager  cannot  be  recovered  back.  M'Kin- 
nell  v.  Robinson,  3  Mees.  &  W.,  434;  Peck  v. 
Briggs,  3  Den.,  107.  Money  advanced  to  an- 
other for  the  purpose  of  violating  the  provis- 
ions or  the  spirit  and  policy  of  a  public  statute, 
cannot  be  recovered  back.  Perkins  v.  Savage, 
15  Wend.,  412;  De  Orootv.  Van  Duzer,  20  Id.. 
396.  There  are  many  cases  which  show  that 
where  a  contract  is  made,  having  for  its  ulti- 
mate purpose  and  object  an  intention  to  aid  in 
violating  a  positive  law,  or  a  principle  of  pub- 
lic policy,  or  to  commit  a  breach  of  good  mor- 
als, the  courts  will  not  aid  in  enforcing  it, 
whatever  the  justice  of  it  may  be  as  between 
the  parties  themselves.  The  courts  treat  both 
parties  as  having  dealt  in  forbidden  things,  as 
being  equally  culpable,  and  as  being  each  un- 
worthy to  receive  the  aid  of  the  courts  in  en- 
forcing their  claims  against  each  other.  Un- 
questionably, this  case  comes  within  that  prin- 
ciple, and  because  this  plaintiff  sent  the  money 
to  the  defendant  to  be  bet  upon  the  election, 
which  is  unlawful,  the  court  will  not  aid  him 
in  recovering  it  back  of  the  defendant  though 
he  failed  to  do  the  unlawful  act,  however  just 
it  may  be  that  the  defendant  should  restore  the 
money.  The  plaintiff  cannot  recover  upon 
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common  law  principles;  nor  can  he  recover  at 
all  unless  the  *9th  section  of  the  Act  [*366 
Concerning  Betting  and  Gaming  gives  him  a 
remedy. 

That  section  provides  that  "Any  person  who 
shall  pay,  deliver  or  deposit  any  money,  etc. , 
upon  the  event  of  any  wager  or  bet  herein  pro- 
hibited, may  sue  for  and  recover  the  same  of 
the  winner  or  person  to  whom  the  same  shall 
be  paid,  and  of  the  stakeholder,"  etc.  1  R.  S.. 
662,  sec.  9.  I  do  not  think  this  section  will 
aid  the  plaintiff.  The  defendant  was  not  a 
stakeholder.  The  money  was  not  paid  or  de- 
posited on  the  event  of  any  wager.  It  was  only 
sent  to  be  so  paid.  No  bet  had  been  made. 
The  money  was  sent  for  the  purpose  of  making 
one,  which  purpose  was  not  consummated. 
The  statute  was  not  violated.  The  plaintiff 
only  showed  an  intention  and  made  an  effort 
to  violate  it,  and  I  think  the  provision  referred 
to  does  not  touch  the  case.  Neither  can  the 
plaintiff  say  that  he  repented  of  his  intended 
violation  of  the  statute.  Perhaps,  if  before 
the  election  was  had  and  before  any  bet  was 
made,  he  had  countermanded  his  orders  to 
make  the  bet  and  had  so  notified  the  defend- 
ant, and  it  had  not,  in  point  of  fact,  been  made, 
the  plaintiff  might  have  recovered.  In  such 
a  case  it  might  be  said  he  had  taken  advan- 
tage of  the  locus  penitentce.  But  this  space  for 
repentance  I  take  it  did  not  extend  beyond  the 
election;  and  it  was  not  until  after  that  had 
passed  that  he  asked  for  the  money.  I  think 
the  report  of  the  referee  should  be  set  aside. 

Motion  granted. 

Same  case— 4  Barb.,  534. 

Distinguished— 8  Barb.,  448 ;  5  How.  Pr.,  433. 

Cited  in— 14  How.  Pr.,  87 ;  5  Sandf .,  416. 


*BROWNELL  v.  McEWEN.  [*367 

Seduction — Action  by  Father — Evidence — Prom- 
ise of  Marriage,  Incompetent — Affidavits  of  Ju- 
rors— Admissibility  of. 

The  plaintiff,  in  an  action  for  seducing-  his  daugh- 
ter and  servant,  cannot  give  evidence  that  the  de- 
fendant made  her  a  promise  of  marriage. 

But  he  may  prove,  in  showing  the  circumstances 
under  which  the  seduction  took  place,  that  the  de- 
fendant addressed  her  with  honorable  proposals. 

The  affidavits  of  jurors  cannot  be  received  to 
show  that  the  deponents  in  agreeing  to  the  amount 
of  the  verdict,  took  into  consideration  a  cause  of 
action,  in  addition  to  that  for  which  the  suit  was 
brought;  e.  g.,  damages  for  a  breach  of  promise  of 
marriage  in  an  action  by  a  father,  for  seduction. 

But  if  the  jury  collectively  had  agreed  to  give 
damages  for  such  a  cause,  it  seems  that  the  fact 
might  be  proved  by  individual  jurors.  Semble.  Per 
Whittlesey,  J. 

Citations-1  Johns.,  297 ;  2  Wend.,  459  ;  3  Wils.,  18 ; 
5  Price,  641 ;  1  Wend.,  297  ;  6  Cow.,  53 ;  5  Cow.,  121. 

MOTION  to  set  aside  an  inquisition.  Theac- 
tion  was  case  for  seducing  the  plaintiff's 
daughter.    The  defendant  suffered  a  default, 

NOTE.— 1.  Seduction—  Who  may  maintain  action 
for — Evidence.    For  a  full  discussion,  see  Sargent  v. 
,  5  Cow.,  106,  note ;  Clark  v.  Fitch,  2  Wend., 


459,  note. 

2.  The  affidarits  or  declarations  of  jurors  cannot 
be  received  to  explain  the  grounds  of  their  verdict, 
to  impeach  or  impair  it,  or  to  show  that  they  in- 
tended something  different  than  found.  See  People 
v.  Columbia  C.  P.,  1  Wend.,  297,  note. 
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and  the  damages  were  assessed  by  virtue  of  a 
writ  of  inquiry,  executed  before  the  sheriff  of 
Fulton  Co.,  December  13, 1844,  at  the  sum  of 
$1,000. 

Mr.  D.  McMartin,  for  defendant,  read 
sundry  affidavits  showing  that  evidence  of  a 
promise  of  marriage  by  the  defendant  to  the 
plaintiff's  daughter,  had  been  given  to  the  jury, 
against  an  objection  by  the  defendant's  coun- 
sel which  had  been  overruled  by  the  sheriff. 
Affidavits  of  several  of  the  jurors  were  also 
produced,  in  which  they  swore  that  they  were 
influenced  in  giving  so  large  a  verdict,  by  the 
f  actjthat  there  haa  been  a  promise  of  marriage, 
which  they  supposed  would  be  adjusted  in  this 
suit. 

Mr.  M.  T.  Reynolds,  for  plaintiff,  read 
affidavits  contradicting  and  explaining  the 
statements  in  those  read  on  behalf  of  the  de- 
fendant; and  also  the  affidavits  of  several  of 
the  jurors  stating  that  they  were  not  influ- 
enced in  respect  to  their  verdict,  in  any  degree, 
by  the  consideration  of  a  promise  of  marriage 
having  been  made. 

Mr.  McMartin  insisted  that  it  was  not  com- 
petent for  the  plaintiff  to  show  that  there  had 
368*] been  a  promise  of  marriage.  Foster*?. 
Schofleld,  1  Johns.,  299;  Clark  v.  Fitch,  2 
Wend.,  461;  2  Phil.  Ev.,  217.  As  to  the  affi- 
davits of  the  jurors,  he  said  they  imputed  no 
impropriety  to  the  jury,  and  where  that  was 

the  case  they  might  be  read.  Sargent  v. , 

5  Cow.,  106,  121;  4  Barn.  &  Aid.,  681;  1  Grah. 
Pr.,  682. 

Mr.  Reynolds  admitted  that  proof  of  a  prom- 
ise of  marriage  could  not  be  given  in  this  ac- 
tion, but  he  said  that  the  circumstances  of  the 
seduction  could  be  gone  into,  and  that  was 
all  that  had  been  done  in  this  case. 

By  the  Court,  Whittlesey,  J.  To  succeed 
in  this  application,  the  defendant  must  show 
affirmatively  that  there  was  improper  evidence 
submitted  to  the  jury  on  the  part  of  the  plaint- 
iff, which  was  objected  to  by  the  defendant. 
Upon  comparing  all  the  affidavits  I  have  come 
to  the  conclusion  that  the  only  interrogatory 
put  by  the  plaintiff's  counsel  in  regard  to  this 
point  was,  whether  the  defendant  had  said 
anything  to  the  witness,  who  was  the  female 
who  had  been  seduced,  on  the  subject  of  mar- 
riage, before  October,  when  the  intercourse 
commenced.  This  was  objected  to,  but  before 
the  objection  was  disposed  of  the  witness  an- 
swered, "  Yes."  The  defendant's  counsel  then 
took  up  the  inquiry  on  a  cross-examination  to 
ascertain  what  was  said  about  a  promise  of 
marriage,  and  then  drew  out  all  that  was  sworn 
to  on  that  subject;  which,  perhaps,  does  not 
amount  to  a  promise  of  marriage. 

It  is  true  that  it  is  inadmissible  to  prove  that 
the  defendant  made  the  daughter  a  promise  of 
marriage,  with  a  view  to  enhance  the  damages 
in  this  action.  Foster  v.  Schofield,  1  Johns 
297  ;  Clark  v.  Fitch,  2  Wend.,  459  ;  Tullidge 
v.  Wade.  3  Wils.,  18.  It  is,  however,  compe- 
tent to  show  that  the  defendant  paid  the  daugh- 
ter such  attentions  as  are  usual  when  the  ad- 
dresses are  of  an  honorable  character  ;  Clark 
v.  Fitch,  supra;  Elliott  v.  NicTdin,  5  Price,  641; 
and  it  is  usual  to  give  such  evidence  to  show 
the  character  of  the  affair,  and  that  she  did  not 
readily  yield  to  the  arts  of  the  seducer.  All 
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these  are  proper  circumstances  to  show,  in  an 
action  in  which  damages  *are  given  as  [*3<}9 
a  reparation  to  the  injured  honor  and  injured 
feelings  of  the  father,  rather  than  for  the  mere 
technical  loss  of  the  daughter's  services.  The 
inquiry,  therefore,  which  was  actually  put, 
asking  if  the  defendant  said  anything  on  the 
subject  of  marriage  previous  to  the  seduction, 
may  amount  only  to  an  inquiry  whether  he 
made  honorable  proposals.  And  when  the 
answer  is  limited  simply  to  a  naked  affirmative 
or  negative,  the  evidence  does  not  seem  to 
be  objectionable.  An  affirmative  answer  gives 
the  jury  no  information  of  .what  was  said 
about  marriage  ;  and  if  the  defendant  chooses 
on  a  cross-examination  to  inquire  further  into 
it,  supposing  he  may  be  able  to  repel  the  in- 
ference of  an  actual  promise  of  marriage,  he 
must  stand  by  the  results  of  such  an  experi- 
ment. 

Some  of  the  jurors  make  affidavits  that  they 
agreed  to  the  verdict  rendered,  on  the  suppo- 
sition and  under  the  impression  that  it  would 
settle  the  whole  matter,  the  seduction,  breach 
of  promise,  and  all  other  suits  growing  out  of 
the  seduction.  Others  of  them  swear  that  their 
consent  to  the -verdict  was  not  influenced  by 
any  such  consideration,  and  that  they  did  not 
take  into  account  any  promise  of  marriage,  or 
have  any  reference  to  it  in  making  up  their 
verdict.  I  think  it  is  going  too  far  to  admit 
an  affidavit  of  an  individual  juror  showing 
what  circumstances  operated  upon  his  mind  to 
assent  to  the  verdict  which  he  joined  in  ren- 
dering. It  would  be  a  dangerous  precedent, 
and  is  not,  I  think,  warranted  by  any  of  the 
cases  on  the  subject.  If  it  was  discussed  in  the 
jury  room  among  themselves,  and  agreed 
among  them  after  such  discussion,  that  dam- 
ages for  the  breach  of  promise  of  marriage  were 
to  be  included  in  their  verdict,  that  would  be 
a  recognized  fact  upon  which  all  the  jury  act- 
ed, and  it  might  be  competent  for  anyone  of 
them  to  make  affidavit  of  it.  But  to  allow 
each  juror  to  disclose  what  influence  weighed 
upon  his  own  mind  in  making  up  his  verdict, 
cannot  be  tolerated.  People  v.  Columbia  C.  P. , 
1  Wend.,  297  ;  Ex  parte  Caykendoll,  6  Cow., 
53  ;  Sargent  v. ,  5  Id.,  121.  The  mo- 
tion must  be  denied. 

Motion  denied. 

Cited  In— 15  N.  Y.,  352;  28  Hun,  48;  8  Barb..  326; 
60  Barb.,  270 ;  107  Mass.,  471 ;  9  Am.  Rep.,  60 ;  26  Wis.. 
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*HARRIET  C.  OSBORN,  Admx.  of  [*37O 
G.  K.  OSBORN, 

BELL. 

Wrongful  Sale  of  Goods  by  Tax  Collector — Rem- 
edies— Assumpsit — Money  Had  and  Received 
— Implied  Promise — Liability  of  Representa- 
tives of  Deceased  Person — Evidence — Compe- 
tency of  What  Witness  Swore  to  in  Form 
Suit. 

Where  property  has  been  wrongfully  taken  and 
converted  into  money,  the  owner  may,  generally 


NOTE.— 1.  Actio  personalia. 

Actfo  personalis  moritur  cum  persona.    See  Peopl 
v.  Gibbs,  9  Wend.,  29,  note. 

2.  Evidence— Testimony  of  deceased  uritness  at 
former  trial— When  admissible.    For  a  full  discus 
sion,  see  Wilbur  v.  Selden,  6  Cow.,  162,  note. 
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waive  the  tort,  and  bring  his  action  for  the  money 
received  by  the  wrong-doer.  Per  Beardsley,  Ch.  J. 

That  action  may  always  be  brought  where  the  par- 
ty who  took  the  property  was  acting  for  his  own 
benefit.  Per  Beardsley,  Ch.  J. 

But  where  the  taking  was  by  a  public  officer  in 
the  supposed  performance  of  his  official  duty,  it 
must  appear.in  order  to  sustain  the  action  for  money 
had  and  received,  that  the  officer  had  notice  of  the 
plaintitf's  claim  before  paying  over  the  money  ac- 
cording to  the  process  by  which  it  was  levied.  Sem- 
ble.  Per  Beardsley,  Ch.  J. 

Whether  cwwwmpsi't  as  for  goods  sold  can  be  sus- 
tained against  one  who  has  wrongfully  taken  the 
plaintiff's  goods  for  his  own  benefit,  but  has  not  sold 
or  converted  them  intomoiiey.  Quaere.  Per  Beards- 
ley,  Ch.  J. 

But  held,  that  such  an  action  cannot  be  sustained 
against  a  public  officer,  for  taking  and  selling  the 
personal  property  of  the  plaintiff,  in  good  faith 
under  color  of  lawful  authority. 

Accordingly,  where  the  defendant,  a  collector  of 
taxes,  seised  and  sold  the  property  of  the  plaintiff 
for  a  tax  against  another  person,  for  which  the  prop- 
erty was  supposed  to  be  liable,  but  it  did  not  appear 
whether  the  defendant  had  actually  received  the 
money  on  the  sale,  and  the  plaintiff  brought  assump- 
sit  for  goods  sold  and  money  had  and  received ;  held, 
that  he  could  not  recover. 

The  liability  of  the  representatives  of  a  deceased 
person,  for  the  torts  of  their  testator  or  intestate 
which  were  beneficial  to  his  estate,  by  a  waiver  of 
the  tort,  considered,  and  the  authorities  referred  to. 
Per  Beardsley,  Ch.  J. 

Assumpint,  will  not  lie  without  a  promise  express 
or  implied.  Per  Beardsley,  Ch.  J. 

A  promise  will  not  be  implied  unless  it  appear 
either  that  the  defendant  intended  it  should  be,  or 
that  natural  justice  requires  it  in  consequence  of 
some  benefit  received  by  him.  Per  Beardsley,  Ch.  J. 

What  a  witness  has  sworn  to  in  a  former  suit  is 
competent  evidence  in  a  subsequent  suit,  between 
the  same  parties,  or  between  parties  litigating  the 
same  interests,  where  the  point  in  issue  is  the  same 
in  both  suits. 

Citations— 1  Chit.  PL,  78,  79,  ed.  1837;  Broom,  Leg. 
Max.,  400 ;  2  R.  S.,  114.  sec.  4 ;  8  Bing.,  43 ;  Chit.  Cont., 
607,  623,  634,  ed.  1842 ;  1  Arch.  N.  P.,  3 ;  1  Hill,  240,  n. ; 
3  Hill,  283,  n. ;  5  Hill,  584,  n. ;  3  N.  H.,  384 ;  5  Pick., 
285 ;  3  Watts,  277  :  2  Bos.  &  P.,  554  ;  13  Mass.,  454 ;  21 
Pick.,  252 ;  7  Ad.  &  EL,  428 ;  3  Maule  &  S.,  191 ;  Cowp., 
372,  795 ;  2  Stark.  Ev.,  82,  ed.  1842;  Browne,  Actions 
at  Law,  515,  518 ;  5  Greenl,,  322  ;  7  Mass.,  107  ;  1  Phil. 
Ev.,  230,  231,  333  ;  2  BL,  827. 

A  SSUMPSIT,  tried  at  the  Rensselaer  Circuit 
-tl.  in  November,  1844,  before  Parker,  C. 
Judge.  The  suit  was  originally  commenced  in 
January,  1843,  by  the  plaintiff's  intestate,  but 
he  dying  after  issue  joined,  the  present  plaint- 
iff was  appointed  his  administratrix,  and  by  an 
order  of  the  court  was  substituted  as  plaintiff. 
The  declaration  contained  the  general  counts 
in  indebitatus  assumpsit  for  goods  sold,  and 
371*]  money  had  and  received.  *Plea,  non 
assumpsii.  The  plaintiff  claimed  to  recover 
for  certain  factory  machinery,  namely:  a  lathe 
and  two  bat  carders. 

The  facts  appearing  upon  the  trial,  which 
are  material  to  be  stated,  are  the  following  : 
the  defendant  was  a  collector  of  taxes  for  the 
third  district  of  the  City  of  Troy,  and  in  that 
character  had  in  his  hands  the  assessment  roll, 
tax  list  and  warrant  for  the  collection  of  the 
county  taxes,  in  that  district,  issued  in  Decem- 
ber, 1839,  and  an  assessment  roll,  list  and  war- 
rant for  the  city  taxes  for  the  same  district, 
for  the  same  year.  On  each  of  these  lists, 
George  B.  Warren  was  assessed  in  a  sum  of 
money,  in  the  aggregate  amounting  to  about 
$60,  on  a  cotton  factory  situated  in  that  dis- 
trict. Upon  these  warrants  the  defendant,  in 
the  spring  of  1840,  seised  and  sold  the  ma- 
chinery in  question  to  pay  the  taxes  aforesaid 
assessed  on  the  factory.  The  plaintiff  gave 
evidence  to  show  that  the  property  when  so 
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sold  belonged  to  the  intestate.  Evidence  was 
also  given  to  show  to  whom  the  factory  be- 
longed at  different  periods.  In  the  course  of 
the  trial,  the  defendant's  counsel  offered  to 
prove  what  one  Laban  Tucker,  then  deceased, 
had  sworn  to  on  a  former  trial,  between  the  in- 
testate and  the  present  defendant,  in  trover 
brought  by  the  intestate  for  the  property  in 
question  in  this  suit.  The  plaintiff's  counsel 
objected  to  the  evidence,  and  the  judge  sus- 
tained the  objection  and  the  testimony  was  ex- 
cluded. The  defendant's  counsel  excepted. 

The  judge  charged  the  jury  that  the  collect- 
or's warrants  did  not  justify  the  taking  of  the 
property  of  the  intestate  for  the  tax  on  the  fac- 
tory ;  that  no  other  property  than  that  of  War- 
ren could  be  taken  for  that  tax  ;  that  the  war- 
rants were,  therefore,  no  protection  to  the  de- 
fendant, and  that  the  action  of  assumpsit  for 
goods  sold  was  well  brought  in  this  case,  and 
the  rule  of  damages  was  the  value  of  the  prop- 
erty and  not  merely  what  it  sold  for.  The  de- 
fendant's counsel  excepted.  Verdict  for  the 
plaintiff.  The  defendant  moves  to  set  aside 
the  verdict  on  a  bill  of  exceptions. 

*Mr.  D.  Buel,  Jr.,  for  defendant.    [*372 

Mr.  G.  Stow,  for  plaintiff. 

By  the  Court,  Beardsley,  Ch.  J.  Assuming 
that  the  lathe  and  bat  carders,  when  levied  on 
by  the  defendant,  were  the  property  of  G.  K. 
Osborn,  an  action  of  trespass,  if  the  taking 
was  tortious,  would  have  been  an  appropriate 
remedy  for  him  while  living,  and  after  his 
decease  a  similar  action  might  have  been 
brought  by  the  plaintiff  as  administratrix.  The 
last  proposition  was  not  true  at  common  law, 
the  maxim  being  actio  personalis  moritur  cum 
persona;  1  Ch.  PL,  78,  79,  ed.  1837;  Broom, 
Legal  Max.,  400  ;  but  the  statute  is  explicit 
that  trespass  may,  in  such  case,  be  brought  by 
the  personal  representative.  2  R.  S.,  114,  sec. 
4.  The  present,  however,  is  not  an  action  of 
trespass  but  assumpsit,  and  if  that  remedy  ex- 
isted in  favor  of  the  intestate  there  can  be  no 
doubt  it  survived  to  the  present  plaintiff  as  ad- 
ministratrix. 

The  declaration  contained  general  counts 
for  goods  sold  and  money  had  and  received, 
and  it  appeared  on  the  trial  that  the  defendant, 
who  was  a  collector  of  taxes,  had  seized  and 
sold  the  property  in  question  to  satisfy  certain 
taxes  which  it  was  his  duty  to  collect.  It  was 
not  shown  that  the  defendant  received  any 
money  on  the  sale  ;  nor  was  the  right  to  main- 
tain this  action  placed  on  the  ground  that  the 
plaintiff  might  waive  the  tort  and  bring  as- 
sumpsit for  the  money  thus  received  by  the  de- 
fendant. The  general  rule,  where  property 
has  been  wrongfully  taken  and  converted  into 
money,  certainly  is,  that  the  owner  of  the 
property  may  waive  the  tort  and  bring  his  ac- 
tion directly  for  the  money  received  by  the 
wrong-doer,  and  the  case  of  Young  v.  Marshall, 
8  Bing.,  43,  is  a  strong  authority  for  the  posi- 
tion that  this  may  be  done,  under  some  cir- 
cumstances, where  the  property  was  taken  and 
sold  by  a  public  officer  in  the  supposed  per- 
formance of  his  duty,  the  money  having  been 
paid  to  and  received  by  him  in  that  character 
and  capacity.  It  is  not  unlikely  that  the  money 
bid  on  the  sale  of  this  property  was  paid  to  the 
defendant  as  collector,  and,  in  that  event,  he 
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373*]  *also,  probably,  paid  over  the  whole 
or  some  part  thereof  in  satisfaction  of  the  tax 
for  which  the  sale  had  been  made.  If  this 
action  had  been  brought  for  the  money  so  re- 
ceived by  the  defendant,  as  collector,  the  fact 
that  he  had  notice,  before  the  money  was  paid 
over,  of  the  claim  of  the  intestate  to  the  prop- 
erty'sold,  might  have  been  indispensable  in 
order  to  show  a  right  of  action  for  the  money. 
But  in  all  these  respects  this  bill  of  exceptions 
is  deficient ;  it  does  not  show  that  the  defend- 
ant received  or  paid  over  any  money,  or  that 
he  ever  heard  of  the  claim  of  the  intestate,  un- 
til this  action  was  brought.  The  case,  then,  so 
far  as  respects  a  right  to  recover  for  money 
had  and  received,  is  but  partially  presented, 
and  that  question  not  being  formally  made  on 
the  trial,  will  be  dismissed  without  the  expres- 
sion of  any  opinion  upon  it. 

The  judge  charged  "that  the  action  for 
goods  sold  was  well  brought  in  this  case,"  to 
which  an  exception  was  taken  by  the  defend- 
ant, and  this  presents  the  point  to  be  consid- 
ered. 

There  was  no  pretense,  on  the  trial  or  the 
argument,  that  the  defendant  ever,  in  fact, 
made  a  purchase  of  these  goods,  or  expressly 
agreed  to  pay  for  them.  He  was  a  collector 
of  taxes,  and  as  such  seized  and  sold  the  goods 
to  satisfy  a  tax  in  his  hands  for  collection.  As 
to  the  intestate,  what  was  done  may  have  been 
wrongful,  but  there  was  nothing  like  a  pur- 
chase, in  fact,  of  the  goods  by  the  defendant. 
He  was  not  acting  in  a  personal  and  private 
capacity,  but  as  a  public  officer;  and  although 
what  he  did  may  have  been,  as  to  the  intes 
tate,  wholly  unauthorized,  it  was  done  for  the 
public  and  not  for  the  benefit  and  advantage 
of  the  defendant.  The  question  then  arises, 
can  a  person,  whose  goods  are  wrongfully 
taken  by  a  public  officer,  acting  as  such  and 
not  for  his  own  benefit,  waive  the  tort  and 
maintain  assumpsit  for  goods  sold  ? 

It  is  entirely  settled  that  where  goods  are 
wrongfully  taken  and  converted  into  money 
by  a  person  acting  for  his  own  benefit,  the 
owner  may  waive  the  tort  and  bring  assumpsit 
for  the  money  thus  received  by  the  wrong- 
doer. Chit.  Cont.,  23.  24,  607,  ed.  1842;  1 
Archb.  N.  P.,  3  ;  1  Hill,  240,  n. ;  3  Id.,  283, 
374*]*7i.  /  5  Id.,  584,  n.,  and  the  authorities 
referred  to  in  these  books. 

There  are  also  respectable  authorities  for 
the  position  that  where  goods  have  thus  been 
taken,  but  not  turned  into  money,  the  owner 
may  waive  the  tort,  and  recover  as  for  goods 
sold.  Hill  v.  Davis,  3  N.  H.,  384,  and  the 
books  last  above  referred  to.  But  upon  this 
point  the  authorities  are  not  agreed,  some 
holding  that  the  tort  can  only  be  waived  where 
the  property  has  been  sold  and  converted  into 
money  by  the  wrong-doer,  in  which  case  the 
owner  may  affirm  the  sale  and  sue  for  the 
money  as  had  and  received  to  his  use.  Jones 
v.  Hoar,  5  Pick.,  285;  Willet  v.  Willet,  3  Watts, 
277;  Bennett  v.  Francis,  2  Bos.  &  P.,  554;  see, 
also,  the  books  above  referred  to.  It  is  un- 
necessary in  this  case  to  say  how  that  point 
should  be  determined,  and  no  opinion  is  in- 
tended to  be  expressed  upon  it.  If  an  action 
for  goods  sold  will  lie  in  any  case,  for  a  mere 
tortious  taking,  the  goods  not  having  been 
turned  into  money  by  the  wrong-doer,  it  must 
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be  because  the  law  will,  in  such  case,  imply  a 
promise  to  pay  for  them ;  for  assumpsit  can 
only  be  maintained  upon  a  promise,  express, 
or  implied.  Where  the  goods  have  been  ap- 
plied to  the  use  of  the  wrong-doer,  it  may  not 
be  unreasonable,  and  certainly  not  unjust,  to 
implj  a  promise  to  pay  for  them,  without  re- 
gard to  the  manner  in  which  the  goods  were 
originally  acquired.  The  wrong-doer  is  re- 
sponsible in  some  form  of  action  for  their 
value,  and  he  cannot  be  prejudiced  by  holding 
him  as  a  purchaser  and  not  a  trespasser.  In 
such  case  if  the  wrong-doer  die  before  satis- 
faction made  or  a  recovery  had  for  the  tres- 
pass, his  personal  representatives,  although  not 
answerable  in  tort  for  his  wrongful  acts,  are 
still  liable  to  the  party  injured  for  the  value  of 
the  property.  To  this  .extent  the  property  of 
the  wrong-doer  is,  in  such  case,  augmented  by 
the  wrong  done ;  and,  although  the  right  to- 
bring  an  action  of  trespass  dies  with  the  per- 
son of  the  trespasser,  his  representatives  are, 
in  such  case,  held  liable  in  assumpsit  for  the 
value  of  the  property,  on  the  principle  that  the 
estate  which  received  the  benefit  should,  so 
far,  repair  the  injury.  Hambly  v.  Trott,  Cowp. , 
372;  Cravath  v.  Plympton,  13  Mass.,  454; 
Wilbout  v.  *Gilmore,  21  Pick.,  252;  [*375 
Powell  v.  Reese,  7  Adol.  &  Ell.,  426  ;  Foster  v. 
Stewart,  3  Maule  &  S.,  191.  And  it  is  upon 
this  principle  alone,  as  it  seems  to  me,  that  a 
promise  to  pay  for  goods  tortiously  taken,  can, 
in  any  case,  be  implied.  It  is  clearly  so  where 
the  action  is  brought  against  the  personal  rep- 
resentatives of  a  wrong-doer.  In  Powell  v. 
Reese,  just  cited,  Ld.  Denman  said  :  "In  the 
case  of  Hambley  v.  Trott,  1  Cowp.,  372,  Ld. 
Mansfield  very  fully  considers  this  subject, 
and  lays  down  the  distinctions  which  arise  as 
to  the  surviving  of  remedies,  upon  the  cause 
of  action,  and  the  form  of  action.  He  observes 
that  there  is 'a  fundamental  distinction.'  If 
it  be  a  sort  of  injury  by  which  the  offender 
acquires  no  gain  to  himself  at  the  expense  of 
the  sufferer,  as  beating  or  imprisoning  a  man, 
etc.,  there  the  person  injured  has  only  a  rep- 
aration for  the  delictum  in  damages  to  be  as- 
sessed by  a  jury.  But  where,  besides  the 
crime,  property  is  acquired  which  benefits  the 
testator,  there  an  action  for  the  value  of  the 
property  shall  survive  against  the  executor. 
As,  for  instance,  the  executor  shall  not  be 
chargeable  for  the  injury  done  by  his  testator 
in  cutting  down  another  man's  trees,  but  for 
the  benefit  arising  to  the  testator  for  the  value 
or  sale  of  the  trees  he  shall." 

In  Cravath  v.  Plympton,  supra,  Putman,  J., 
in  delivering  the  opinion  of  the  court,  said : 
"The  principles  adopted  seem  to  be,  that 
where  the  deceased,  by  a  tortious  act,  acquired 
the  property  of  the  plaintiff,  as  by  cutting  his 
trees  and  converting  them  to  his  own  use,  or 
by  converting  his  goods  to  his  own  use,  al- 
though no  action  of  trover  or  trespass  will  lie, 
yet  the  law  will  give  the  plaintiff  some  form  of 
action,  to  recover  the  property  thus  tortiously 
obtained.  But  where  by  the  act  complained 
of,  the  deceased  acquired  no  gain,  although 
the  plaintiff  may  have  suffered  great  loss ; 
there  the  rule,  actio  personalia  moi-itur  cum  per- 
sona, applies. "  So,  too,  in  Wilbur  v.  Gfilmore, 
supra,  Maston,  J.,  said :  "  Whenever  the  prop- 
erty taken  by  the  testator  or  intestate  was 
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converted  to  his  own  use,  so  as  to  become  a  part 
of  his  assets,  an  action,  in  some  form,  would 
lie  against  his  representative  to  recover  the 
value  of  the  property." 

Now  in  the  case  before  us,  it  is  quite  clear 
3  7O*]  upon  the  evidence  *in  the  bill  of  ex- 
ceptions, that  no  action  for  this  supposed  in- 
jury would  lie  against  the  personal  represent- 
atives of  the  defendant.  Trespass  would  not, 
for  it  dies  with  the  person;  and  assumpsit  would 
not,  for  no  property  was  acquired  by  the  de- 
fendant. His  estate  has  not  been  benefited  by 
the  trespass,  if  it  was  one,  upon  which  ground 
alone,  are  the  personal  representatives  ever 
held  liable  for  the  wrongful  acts  of  a  testator 
or  intestate.  As  the  personal  representatives 
of  the  defendant  would  not  be  liable  in  this 
case,  I  think  it  clear  that  he  cannot  be  charged 
in  assumpsit  for  these  goods  as  sold  to  him. 
There  is  no  case,  I  will  venture  to  say,  in  which 
an  action  for  goods  sold  will  lie  against  a  par- 
ty, where  the  action  would  not  survive  against 
his  personal  representatives.  If  this  action  can 
be  maintained  against  the  defendant,  as  for 
goods  sold,  it  will  follow  that  the  personal  rep- 
resentatives of  every  deceased  sheriff,  coroner 
or  constable  who  had  wrongfully  seized  and 
sold  property  on  execution,  must  be  held  lia- 
ble to  respond  to  the  full  value  of  such  prop- 
erty, although  the  proceeds  of  the  sale  had 
been  paid  over  to  the  creditor  in  the  execution 
and  the  property  of  the  deceased  officer  had 
not  received  a  farthing's  benefit  from  the  tor- 
tious  act.  This  would  confound  well  known 
and  well  settled  distinctions  in  this  branch  of 
the  law,  and  for  aught  I  see,  we  might  as  well 
hold  that  trespass  lies  against  executors  or  ad- 
ministrators, for  acts  done  by  their  testators  or 
intestates,  as  to  hold  that  this  action  for  goods 
sold  can  be  maintained  against  the  defendant. 
If  a  promise  to  pay  for  the  goods  was  made  in 
fact,  or  is  implied  by  law,  then,  undoubtedly, 
his  representatives  may  be  sued  on  such  prom- 
ise. No  express  promise  was  pretended  in  this 
case;  and  as  the  personal  representatives  of 
the  defendant  could  not  be  held  liable  on  any- 
thing shown  in  this  bill  of  exceptions,  it  may, 
I  think,  be  safely  held,  that  there  is  no  ground 
on  which  the  law  can  imply  a  promise  to  pay 
for  the  goods. 

An  action  for  money  had  and  received  is 
said  to  resemble  a  bill  in  equity,  and  to  lie 
whenever  money  has  been  received  by  one  per- 
son which  injustice  and  equity  belongs  to  an- 
other. In  every  such  case  an  agreement  to  pay 
over  the  money  thus  received  is  implied  by  the 
377*]  law.  2  Stark.  Ev.,  82,  ed.  1842;  *  Jet- 
tons v,  Brooke,  Cowp.,  795;  Foster  v.  Stewart, 
supra,  Browne,  Actions  at  Law,  515,  518.  But 
this  principle  is  not  applicable  in  its  full  ex- 
tent, to  an  action  for  goods  sold,  as  the  law 
does  not  imply  an  agreement  to  pay  for  all 
goods  of  which  a  party  may  become  possessed. 
"It  is  a  principle  well  settled,"  says  Ch.  J.  Mel- 
len,  5  Greenl.,  322,  "  that  a  promise  is  not  im- 
plied against  or  without  the  consent  of  the 
person  attempted  to  be  charged  by  it.  Whiting 
v.  Sullivan,  1  Mass.,  107.  And  where  one  is 
implied  it  is  because  the  party  intended  it 
should  be,  or  because  natural  justice  requires 
it,  in  consequence  of  some  benefit  received." 
It  was  not  shown  on  the  trial  of  this  case  that 
the  defendant  had  received  any  benefit  from 
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the  seizure  and  sale  of  the  property  in  ques- 
tion. No  express  promise  to  pay  for  the  goods 
was  pretended,  and  every  feature  of  the  trans- 
action repels  the  idea  that  the  defendant  in- 
tended to  have  one  implied  from  what  he  did. 
He  may  have  been  a  trespasser  but  I  see  no- 
ground  on  which  he  can  he  held  liable  for 
these  goods  as  sold  to  him.  If  he  can  be,  such 
an  action  is,  in  almost  every  imaginable  case, 
a  concurrent  remedy  with  trover,  replevin  and 
trespass  for  personal  property.  It  may  be  a 
concurrent  remedy  where  the  property  has 
been  appropriated  by  a  wrong-doer  to  his  own 
use,  but  unless  that  fact  is  shown,  I  think  no 
case  will  be  found  in  which  it  has  been  held 
that  a  promise  to  pay  for  the  goods  is  implied 
by  law.  That  was  not  shown  on  the  trial  of 
this  cause  and,  therefore,  as  it  seems  to  me, 
the  judge  erred  in  holding  that  the  action  for 
goods  sold  was  well  brought. 

The  offer  to  prove  what  Laban  Tucker,  de- 
ceased, had  sworn  to,  as  a  witness  on  the  trial 
of  a  former  action  of  trover  brought  by  the 
intestate,  George  K.  Osborn,  against  the  pres- 
ent defendant,  for  the  property  now  in  ques- 
tion, was  improperly  rejected.  We  cannot  un- 
derstand, from  what  is  stated  in  the  bill  of 
exceptions,  that  this  evidence  was  rejected,  as- 
was  urged  on  the  argument,  because  the  de- 
fendant had  not  laid  a  proper  foundation  for 
its  admission  by  proving  the  pendency  and  nat- 
ure of  the  former  action,  and  the  death  of  the 
witness  Tucker.  Take  what  appears  in  the  bill 
of  exceptions,  and  fairly  understood,  it  imports 
*an  offer  to  give  full  proof  on  these  [*37& 
points;  nor  did  the  plaintiff  object  to  the  of- 
fered evidence  on  the  ground  that  such  pre- 
liminary proof  had  not  been  given.  We  must 
understand  the  defendant  as  offering  to  show 
what  the  former  suit  was,  and  the  death  of  the 
witness  Tucker,  as  well  as  to  prove  what  his 
evidence  was.  It  then  would  have  appeared, 
according  to  this  offer,  that  the  point  in  issue 
in  the  former  action,  which  was  trover  for  the 
same  property,  was  in  substance  the  same  as 
in  this,  the  parties  to  the  two  suits  being  also, 
in  point  of  interest,  identical.  A  judgment  in 
the  first  action,  upon  plain  and  well  settled 
principles,  would  have  been  a  bar  to  the  sec- 
ond. 1  Phil.  Ev.,  333;  Hitchin  v.  Campbell,  2 
W.  Bl. ,  827.  It  was,  therefore,  the  common 
case  for  resorting  to  evidence  of  what  had  been 
sworn  to  by  a  deceased  witness.  1  Phil.  Ev., 
230,  231. 

It  was  urged  on  the  argument  that  the  taxes- 
which  the  defendant  was  required  to  collect, 
although  nominally  set  down  against  George 
B.  Warren,  were  really  a  charge  upon  and 
should  have  been  paid  by  the  then  owners  of 
the  cotton  factory,  and  that  the  defendant  had 
a  right  to  levy  and  make  the  same  out  of  any 
property  in  the  possession  of  such  owners. 
The  terms  on  which  these  assessments  were 
made  are  not  shown  by  the  bill  of  exceptions; 
there  may  have  been  a  separate  valuation  and 
a  separate  tax  for  the  factory,  or  it  may  have 
been  named  in  the  assessment  rolls,  but  with- 
out a  separate  valuation  or  tax,  being  carried 
into  a  general  mass  of  property  owned  by  the 
same  person.  The  point  suggested  is  one  of 
some  delicacy  and  importance,  if  not  of  diffi- 
culty, and  should  not,  as  I  think,  be  ventured 
upon  without  knowing  precisely  the  terms  and 
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manner  in  which  these  assessments  were  made. 
This  might  have  been  shown  by  proper  ex- 
tracts from  the  warrants,  and  the  rolls,  an- 
nexed thereto,  which  were  in  the  defendant  s 
hands,  and  under  which  he  assumed  to  act 
But  these  are  not  furnished,  and  the  point  will 
not  be  considered. 

There  should  be  a  new  trial. 

Ordered  accordingly. 

Cited  in— 52  N.  Y.,  620 ;  3  Keyes,  122 ;  4  Abb.  App. 
Dec,  595°  27  Barb..  655;  66  Barb.,  355;  7  How.  fr., 
281 ;  33  How.  Pr.,  176  ;  5  Biss.,  41. 


379*]    *OLYPHANT  v.  BAKER. 

Contract  for  Sale  of  Personal  Property— Title 
Passes  if  Nothing  Remains  to  Be  Done  by  the 
Seller  Before  Delivery. 

A  contract  for  the  sale  of  goods,  where  nothing 
remains  to  be  done  by  the  seller,  before  making  de- 
livery, transfers  the  right  of  property,  though  the 
price  has  not  been  paid  nor  the  thing  delivered. 

Where  the  plaintiff  sold  to  the  defendant  a  quan- 
tity of  barley  in  a  storehouse  at  a  certain  price  per 
bushel,  and  it  was  to  be  weighed  or  taken  at  the 
weight  stated  on  the  plaintiff's  books,  as  the  defend- 
ant might  choose ;  and  the  plaintiff  afterwards  pre- 
sented a  bill  stating  the  aggregate  amount  of  the 
purchase  money,  upon  which  the  defendant  made  a 
partial  payment  and  acquiesced  in  the  statement  of 
the  amount;  held,  that  the  quantity  being  thus  as- 
certained, nothing  further  remained  to  be  done  and 
the  title  to  the  barley  had  passed  to  the  defendant. 

Where,  on  the  sale  of  a  parcel  of  barley  in  the 
vendor's  storehouse  at  so  much  per  bushel,  the 
quantity  to  be  subsequently  ascertained  the  vendor 
agreed  that  it  might  remain  there  until  a  future 
day  named,  when  his  right  to  the  possession  of  the 
storehouse  would  pass  to  another  person ;  and  the 
vendee  agreed  with  the  party  who  was  to  succeed 
to  the  possession  of  the  building  for  the  storage  of 
the  grain  after  the  day  mentioned,  and  after  such 
change  of  possession,  the  building  with  the  grain 
was  destroyed  by  fire ;  held,  that  there  had  been  a 
delivery,  that  the  title  had  passed  and  that  the  loss 
fell  on  the  vendee. 

Citations— 2  Johns.,  13 ;  Poth.  Traite  du  Contrast 
de  Vente,  pt.  4,  308 ;  15  Johns.,  349 ;  7  Cow.,  85 ;  6 
East,  614;  6  Cow.,  250 ;  3  Wend.,  112 ;  7  Wend.,  404 ; 

2  Hill,  237;  14  Wend.,  32;  13  Pick.,  178;  20  Pick.,  280; 
Long,  Sales,  42 ;  Ross,  Pur.  &  Vend.,  1 ;  2  Kent,  492, 
500, 502 ;  5  Barn.  &  C.,  857  ;  6  Barn.  &  C.,  360 ;  Russ., 
65,  66,  72,  73 ;  1  East,  192 ;  2  Camp.,  243 ;  1  Camp.,  452 ; 

3  Cai.,  182,  2d  ed.  and  note  on  184 ;  3  Barn.  &  C.,  423 ; 
19  Pick.,  1. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  action  was  assumpsit  for  the  balance 
of  the  purchase  price  of  a  quantity  of  barley. 
Plea,  non  assumpsit.  A.  contract  in  writing, 
signed  by  the  defendant  only,  was  given  in  evi- 
dence by  the  plaintiff,  as  follows: 

"  I  hereby  agree  to  sell  seven  hundred  bush- 
els of  barley  (or  what  I  may  have  in  store  at 
Mr.  P.  Church,  Jr.'s,  warehouse),  to  Abner 
Baker  [the  defendant],  at  the  rate  of  forty-five 
cents  per  bushel;  to  be  delivered  when  said 
Baker  may  call  for  it.  I  agree  to  hold  the  bar- 
ley free  of  storage  until  the  first  day  of  Janu- 
ary next.  The  barley  is  to  be  weighed  out  of 
the  warehouse,  unless  Mr.  Baker  shall  agree  to 
take  the  weight  on  the  books.  I  hereby  ac- 
knowledge the  receipt  of  one  hundred  dollars 
on  the  above  contract.  Mount  Morris,  Dec.  15, 
1845." 


NOTE.— Sale  of  chattels— VPfren  title  passes.  Com- 
pare above  case  of  Olyphant  v.  Baker,  with  Lans- 
ing v.  Turner,  2  Johns.,  13,  note ;  Ward  v.  Shaw,  7 
Wend.,  404,  note ;  Fitch  v.  Beach,  15  Wend.,  221,  note ; 
Clhapman  v.  Lathrop,  6  Cow.,  110,  note. 
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The  plaintiff  owned  the  warehouse,  called 
P.  Church,  Jr.'s,  in  the  contract,  and  before 
the  contract  was  made  had  rented  it  *to  [*38O 
one  Camp  from  and  after  the  first  day  of  Jan- 
uary then  next ;  and  of  this  he  informed  the 
defendant  when  the  contract  was  made.  On 
that  day,  or  very  soon  afterwards,  the  defend- 
ant saw  Camp  and  agreed  with  him  for  the 
storage  of  the  barley,  for  him,  the  defendant, 
from  the  first  of  January  until  the  opening  of 
navigation  the  ensuing  spring.  Camp  took 
possession  of  the  warehouse  under  his  lease  on 
the  first  day  of  January,  the  barley  still  re- 
maining in  it.  After  this  arrangement  with 
Camp  and  on  the  22d  day  of  December,  the 
plaintiff's  clerk  called  on  the  defendant  with  a 
bill  of  the  barley,  and  asked  for  payment.  The 
defendant  paid  him  $300  and  promised  to  pay 
the  balance,  $95,  the  next  day.  The  witness 
could  not  say  that  the  bill  mentioned  the  num- 
ber of  bushels  of  the  barley,  but  it  contained 
the  aggregate  amount  that  it  came  to,  and  the 
witness  did  state  to  the  defendant  that  there 
was  a  little  over  1,100  bushels  of  it.  The  exact 
quantity,  he  said,  was  a  little  over  1,112  bush- 
els. About  the  middle  of  January,  the  build- 
ing with  the  grain  in  it  was  accidentally  des- 
troyed by  fire. 

The  referee  reported  in  favor  of  the  defend- 
ant. 

Messrs.  R.  P.  Wisner  and  O.  Hastings, 
for  plaintiff,  moved  to  set  aside  the  report. 

Messrs.  E.  D.  Smith  and  E.  Griffin,  for 
defendant. 

Whittlesey,  J.  The  sole  question  here 
is,  whether  there  was  a  delivery  of  the  barley 
to  the  defendant,  who  was  the  purchaser.  In 
many  cases  of  sales  of  personal  property  it  is 
a  very  nice  and  difficult  question  to  determine 
whether  there  has  been  a  delivery — whether 
the  title  has  passed.  In  this  case  the  contract 
was  executory.  The  quantity  of  barley  was 
uncertain,  and  as  it  was  sold  by  the  bushel, 
the  whole  price  could  not  be  known  until  the 
quantity  was  ascertained.  The  seller  was  en- 
titled to  immediate  payment  ;  at  any  rate,  he 
was  entitled  to  payment  before  he  parted  with 
the  property.  The  purchaser  was  entitled  to 
the  delivery  whenever  he  chose  to  ask  for  it, 
*but  he  could  not  claim  to  have  it  de-  [*381 
livered  without  paying  the  price.  He  was  en- 
titled to  have  it  weighed  out  to  him, if  he  chose, 
for  the  purpose  of  ascertaining  the  exact  quan- 
tity and  aggregate  amount  of  the  purchase 
money.  He  could,  however,  if  he  chose,  take 
the  weight  as  it  appeared  from  the  books.  If 
he  had  taken  such  weight  as  the  true  quantity, 
and  paid  the  whole  price  according  to  such 
weight,  the  barley  would  have  been  deemed  to 
have  been  delivered  from  the  time  of  such  pay- 
ment. Lansing  v.  Turner,  2  Johns.,  13. 

But  there  was  a  sale  by  weight  or  measure  at 
so  much  per  bushel,  and  in  such  cases,  as  it  is 
necessary  that  the  thing  should  be  weighed  or 
measured  before  the  price  can  be  ascertained, 
the  contract  is  not  consummated  so  as  to  change 
the  property  until  such  weighing  or  measure- 
ment is  had;  but  it  remains  at  the  risk  of  the 
vendor.  Poth.,  Traite  du  Contract  de  Vente, 
pt.  4,  308.  In  our  reports  it  is  held  that  when, 
after  a  sale  of  goods,  some  act  remains  to  be 
done  by  the  vendor  before  delivery,the  property 
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does  not  vest  in  the  purchaser,  but  continues 
at  the  risk  of  the  vendor.  Such  previous 
act  may  be  counting,  weighing,  measuring, 
or  inspecting,  etc.  McDonald  v.  Heioett,  15 
Johns.,  349;  Outwaterv.  Dodge,  7  Cow.,  85; 
Hanson  v.  Meyer,  6  East,  614;  Rapelye  v.  Mack- 
ie.  6  Cow.,  250;  Russell  v.  NicoLl,  3  Wend.,  112; 
Ward  v.  Shaw,  7  Id,,  404  ;  Downer  v.  T/wmp- 
*on,  2  Hill,  137.  Even  if  there  has  been  a  de- 
livery to  the  vendee,  and  anything  remains  to 
be  done  preparatory  to  ascertaining  the  price 
of  the  goods,  the  delivery  does  not  devest  the 
title  of  the  vendor  until  the  price  be  ascer- 
tained and  paid.  Andrews  v.  Dieterich,  14 
Wend.,  81. 

In  this  case  it  does  not  clearly  appear  that 
the  precise  quantity  of  the  barley  was  ascer- 
tained and  communicated  to  the  defendant. 
The  witness  says,  indeed,  that  there  were  1,112 
bushels  and  some  pounds,  and  that  he  made 
out  a  bill  and  presented  it  to  the  defendant  ; 
but  he  does  not  state  that  the  precise  quantity 
of  the  barley  was  put  in  such  bill;  and  on  his 
•cross-examination  he  states  that  he  is  not  quite 
•certain  that  he  stated  the  precise  amount  of 
382*]  the  barley  in  the  bill,  but  he  did*state 
to  him  there  was  a  little  over  1,100  bushels. 
The  defendant  took  the  bill,  paid  the  greater 
part,  and  promised  to  pay  the  balance  the  next 
day.  Is  this  evidence  that  the  defendant  agreed 
to  take  the  weight  as  it  appeared  on  the  books? 
If  it  is  to  be  so  taken, as  no  objection  was  made 
to  the  weight  in  the  bill,  is  it  to  be  deemed  that 
the  plaintiff  assented  to  parting  with  the  prop- 
erty until  the  balance  of  the  purchase  money 
was  paid?  The  plaintiff  had  a  right  to  insist 
that  the  whole  price  should  be  paid  before  the 
property  was  delivered,  and  if  the  defendant 
had  assumed  to  dispose  of  it  before  the  pay- 
ment of  this  balance,  or  had  undertaken  to  re- 
move it,  and  it  should  be  found  that  he  was 
insolvent,  could  not  the  plaintiff  claim  the 
property  ? 

The  making  of  the  bargain  for  the  storage  of 
the  barley  after  the  first  of  January  was.doubt- 
less,  a  strong  circumstance,  but  was  not  of  it- 
self conclusive.  There  is  a  class  of  cases  which 
determine  that  though  something  remains  to 
be  done  to  ascertain  price,  etc.,  yet  if  it  clearly 
appears  to  be  the  intention  of  the  parties  that 
the  property  shall  be  deemed  to  be  delivered 
and  the  title  pass,  it  will  be  so  held.  Macom- 
ber  v.  Parker,  13  Pick.,  178;  Riddle  v.  Varnum, 
20  Id. ,  280.  There  does  not  appear  to  be  any- 
thing in  this  case  to  show  any  different  inten- 
tion of  the  parties  than  that  which  the  law  pre- 
sumes from  their  acts.  The  case  is  not  anal 
ogous  to  those  above  referred  to.  It  is  one  of 
some  nicety,  but  on  the  whole  I  think  the  mo- 
tion to  set  aside  the  report  of  the  referee  should 
be  denied. 

Beardsley,  Ch.  J.  It  is  a  general  rule  of 
the  common  law  that  a  mere  contract  for  the 
sale  of  goods,  where  nothing  remains  to  be 
done  by  the  seller  before  making  delivery, 
transfers  the  right  of  property,  although  the 
price  has  not  been  paid,  nor  the  thing  sold  de- 
livered to  the  purchaser.  Long,  Sales,  42 ; 
Ross,  Pur.  &  Vend.,  1;  2  Kent,  492;  Simmons 
v.  Swift,  5  Barn.  &  C.,  857;  Tarlingv.  Baxter, 
6  Id.,  360.  In  this  case  the  price  per  bushel 
for  the  barley  was  specified  in  the  written  con- 


tract, although  the  precise  quantity  sold  was 
not  then  known  to  the  parties;  that,  according 
to  the  contract,  was  to  be  ascertained  by 
weighing  the  barley,  unless  the  defendant 
should  *agree  to  take  it  as  the  weight  [*383 
might  appear  on  the  warehouse  books.  When 
the  contract  of  sale  was  made,  it  was  imprac- 
ticable to  determine  what  amount,in  the  whole, 
was  to  be  paid  by  the  purchaser,  for  that 
would  depend  upon  the  quantity  of  barley  sold, 
to  be  ascertained  in  one  of  the  modes  agreed 
upon;  it  may,  therefore,  well  be  that  this  con- 
tract of  sale  did  not,  ipso  facto,  et  eo  instantt, 
transfer  the  right  of  property  to  the  purchaser. 

The  barley  was  not  afterwards  weighed  by 
anyone  ;  that  mode  of  ascertaining  the  amount 
of  the  purchase  money  may,  therefore,  be 
thrown  out  of  view.  Let  us,  however,  see  if 
it  was  not,  in  another  way, completely  adjusted 
between  the  parties. 

About  a  week  after  the  contract  of  sale  had 
been  entered  into,  the  plaintiff's  clerk  made 
out  a  bill  of  the  barley  sold  to  the  defendant, 
stating  the  amount  which  it  came  to,  although 
it  does  not  appear  that  the  precise  quantity 
was  mentioned.  This  bill  was  handed  to  the 
defendant  and  payment  demanded.  He  paid 
$300  thereupon,  and  according  to  the  evidence 
agreed  to  pay  the  balance,  that  is  $95,  within  a 
day  or  two.  It  is  but  reasonable  to  under- 
stand from  the  evidence  on  this  point.although 
not  stated  in  so  many  words,  that  the  bill  was 
made  out  from  the  warehouse  books,  and  if 
so  the  defendant's  engagement  to  pay  the  bal- 
ance according  to  the  bill,  was  an  unequivocal 
agreement  to  abide  by  the  weight  of  the  bar- 
ley as  stated  in  said  books.  But  even  if  the 
bill  was  not  made  out  as  I  have  supposed,  but 
was  a  mere  estimate  of  the  quantity,  the  as- 
sent of  the  defendant  to  that  estimate, as  proved 
by  the  payment  of  $300  on  the  bill  and  his 
agreement  to  pay  the  balance  as  stated,  would 
entirely  supersede  the  necessity  of  ascertain- 
ing, in  any  other  way,  the  weight  of  the  bar- 
ley sold  and  the  consequent  amount  of  the 
purchase  money.  From  this  time,  as  the 
agreement  for  the  sale  was  absolute  and  the 
amount  of  the  purchase  money  had  been  fully 
adjusted  between  the  parties,  the  right  of  prop- 
erty as,  I  think,  clearly  vested  in  the  purchaser. 
Nothing  then  remained  to  be  done  by  the  sell- 
er before  delivery  was  made;  and  although 
he  still  had  possession  and  a  lien  for  the  pur- 
chase *money,  the  right  of  proper-  [*384 
ty  was  in  the  buyer,  and  with  it  the  risk  of  all 
accidents  devolved  on  him.  See  the  authori- 
ties already  referred  to 

This  view,  as  it  seems  to  me,  would  dispose 
of  the  case,  but  there  is  another  which  leads 
to  the  same  result,  for  the  barley  was  in  fact 
actually  delivered  to  and  received  by  the  de- 
fendant. 

When  the  written  contract  of  sale  was  made, 
which  was  on  the  15th  of  December,  the  bar- 
ley was  in  the  plaintiff's  warehouse.  The  de- 
fendant was  then  informed  by  the  plaintiff 
that  he  had  rented  the  warehouse  to  one  Camp, 
from  the  first  day  of  January  then  next,  and 
that  the  defendant  must  make  an  arrangement 
for  the  storage  of  the  barley  from  that  time 
with  Camp.  The  evidence  shows  that  on  the 
day  of  making  the  contract  of  purchase,  or 
within  a  day  or  two  thereafter,  the  defendants 
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agreed  with  Camp  that  the  barley  should  re- 
main in  store  with  him  until  the  next  spring, 
for  which  the  defendant  was  to  pay  a  price 
then  specified  and  assented  to  by  both  par- 
ties. On  the  first  of  January,  Camp  went  into 
possession  of  the  warehouse  under  his  lease 
from  the  plaintiff,  and  at  the  same  time  took 
charge  of  the  barley  for  the  defendant,  as  had 
been  agreed  between  them.  This  gave  to  the 
defendant  as  full  possession  of  the  barley  as 
he  would  have  acquired  by  removing  it  to 
his  own  storehouse,  and  his  right  of  property 
was  previously  complete  by  the  purchase. 
Property,  the  right  of  possession  and  the  act- 
ual possession,  were  here  united,  and  the 
plaintiff  had  no  longer  any  right  whatever  to 
the  barley.  His  lien  for  the  purchase  money 
was  gone,  as  he  had  voluntarily  transferred 
the  possession  of  the  barley  to  the  defendant. 
The  defendant's  arrangement  with  Camp,  for 
the  storage  of  the  barley,  was  made  at  the 
request  of  the  plaintiff,  and  the  transfer  of  the 
possession  was  with  his  full  assent.  It  amount- 
ed to  an  unqualified  relinquishment  of  all  right, 
on  the  part  of  the  plaintiff,  and  a  complete  ac- 
quisition of  both  possession  and  property  by 
the  defendant.  2  Kent,  500,  502;Russ.,  65,  66, 
72!,  73;  Chaplin  v.  Rogers,  1  East,  192;  Harman 
v.  Anderson,  2  Camp.,  243;  Hurry  v.  Mangles, 
1  Id.,  452;  Hollingsworth  v.  Napier,  3  Caines, 
182,  2d  ed.,  and  n.  at  p.  184;  Bentall  v.  Burn, 
385*J  3  Barn.  *&  C.,  423;  Carter  v.  Willard, 
19  Pick.,  1.  The  sale  being  completely  exe- 
cuted, the  purchaser  and  owner,  not  the  seller, 
should  stand  the  loss.  I  think  the  report  of 

the  referee  should  be  set  aside. 

* 
McKissock,  J.,  concurred. 

Report  set  aside. 

Reviewed— 24  Mich.,  490. 
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O'DOUGHERTY  v.  ALDRICH. 

Error  Does  Not  Lie  on  Nonsuit  at  Request  of 
Plaintiff—  Partition  —  Actual  or  Constructive 
Possession  by  Plaintiff,  Necessary—  Devise  Sub- 
ject to  Performance  of  Condition  Subsequent- 
Breach. 

A  plaintiff  who  has  been  nonsuited  at  his  own  re- 
quest in  a  Court  of  C.  P.,  cannot  maintain  error, 
though  questions  of  law  were  decided  against  him 
by  the  court,  and  the  nonsuit  was  submitted  to  by 
the  plaintiff,  professedly  with  a  view  of  enabling 
him  to  review  those  questions  in  this  court. 

A  suit  in  partition  cannot  be  maintained  unless 
the  plaintiff  or  petitioner  is  in  possession  of  the 
premises. 

Where  land  is  devised  subject  to  the  performance 
of  a  condition  subsequent,  and  the  devisee  enters 
and  suffers  a  breach  of  the  condition,  a  party  enti- 
tled to  an  undivided  part  of  the  land  in  consequence 
2  u  ?v  breach  of  the  condition,  as  tenant  in  common 
with  the  devisee,  cannot  maintain  partition  against 
the  devisee,  but  must  first  establish  his  title  by 
ejectment. 


TERROR  to  the  Jefferson  C.  P.  The  plaintiff 
-U  in  error  filed  a  petition  in  the  court  below 
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for  his  portion  of  certain  lands,  which,  as  he 
alleged,  he  held  in  common  with  eight  other 
persons,  to  whom  the  petition  was  addressed. 
The  petition  stated  that  Leonard  Aldrich  died 
seised  of  the  premises  in  August,  1831,  leaving 
a  widow  and  eight  children,  and  havitg  made- 
his  will,  by  which  he  devised  an  undivided 
third  part  of  all  his  property  to  his  wife,  and 
the  undivided  two  thirds  to  his  son  Lewis;  the- 
devise  to  Lewis  being,  as  stated,  "on  the  con- 
sideration" that  he  should  support  and  main- 
tain the  testator's  four  youngest  children  until 
they  should  respectively  anive  at  the  age  of 
eighteen  years,  provided  they  should  live  on 
the  farm  with  him.  Legacies  "of  $50  are  given 
each  of  the  children,  except  Lewis,  to  be  paid 
by  Lewis,  "as  a  part  of  the  condition  on  whict 
*he  has  the  above  property  bequeathed  [*38< 
to  him,"  on  the  day  the  testator's  youngest 
daughter  should  arrive  at  the  age  of  eighteen, 
which  day,  it  is  stated,  had  elapsed.  The  pe- 
tition alleged  that  Lewis  Aldrich  had  neglected 
to  provide  for  the  support  and  maintenance 
of  the  younger  children,  and  had  abandonee 
them  and  the  farm,  and  had  not  paid  the  sev- 
eral legacies  of  $50  each,  or  either  of  them,  but 
refused  to  do  so;  "by  reason  whereof  the  sa 
will  became  void  and  of  no  effect,"  except 
to  the  devise  of  one  third  to  the  widow;  anc 
and  the  two  thirds  vested  in  all  the  children, 
as  heirs  at  law  of  their  father.  The  plaintif 
claimed  one  twelfth  of  the  premises,  being  the 
share  of  Jonathan,  one  of  the  children,  by  a 
conveyance  in  fee  from  him  executed  in  May, 
1844.  Prayer  for  a  partition  and  the  appoint 
ment  of  commissioners,  etc. 

Lewis  Aldrich  pleaded:  1.  That  the  petition- 
er was  not  in  possession;  2.  That  the  petition- 
er was  not  seised  or  possessed  of  any  estate  in 
the  premises;  3.  That  the  defendants  do  not 
hold  in  common  with  the  petitioner.  Issue 
being  joined  upon  these  pleas,  the  cause  wi 
tried  in  the  court  below  in  February,  1845. 

It  appeared  that  Lewis  Aldrich  went  intc 
possession  of  the  premises  under  the  will,  anc 
was  in  possession  when  the  petition  was  filed. 
Evidence  was  then  given  tending  to  show  tha 
he  had  neglected  to  furnish  the  support  anc 
pay  the  legacies.  When  the  plaintiff  had  restec 
the  defendant's  counsel  moved  for  a  nonsuit 
insisting  that  the  plaintiff  was  not  in  posses 
sion,  but  that  Lewis  Aldrich  was;  that  tht 
plaintiff's  conveyance  from  Jonathan  was  voic 
on  account  of  the  adverse  possession  of  Lewis, 
and  that  the  evidence  did  not  show  a  breach 
of  the  conditions.  The  court  at  first  held  tbat 
there  was  evidence  to  go  to  the  jury,  and  the 
defendant  was  about  to  proceed  with  his  de- 
fense when  the  petitioner's  counsel  stated  that 
if,  as  the  case  then  stood,  the  court  should 
charge  against  the  petitioner,  he  would  prefer 
that  a  nonsuit  should  be  granted,  though  he 
did  not  consent  to  a  nonsuit.  The  court  de- 
clared that  as  the  case  then  stood  their  opin- 
ion would  be  against  the  petitioner  on  all  the 
points.  On  this  intimation  being  given,  the 
petitioner's  counsel  stated  that  he  should  pre- 
fer to  have  the  court  grant  *a  nonsuit,  [*387 
as  he  thought  it  would  be  the  better  mode  of 
presenling  the  questions  to  the  Supreme  Court, 
and,  as  the  bill  of  exceptions  states,  "accord- 
ingly on  such  request  the  court  granted  the- 
nonsuit."  Judgment  of  nonsuit  having  been 
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perfected  the  petitioner  brought  a  writ  of  er- 
ror. 

Mr.  C.  P.  Kirkland,  for  plaintiff  in  error. 

Mr.  John  Clark,  for  defendant  in  error. 

By  the  Court,  Whittlesey,  J.  This  is  not 
a  motion  for  a  new  trial  in  the  court  in  which 
the  trial  took  place,  but  it  is  a  writ  of  error 
founded  upon  a  bill  of  exceptions.  The  bill 
states  that  the  court  below  refused  to  nonsuit 
the  plaintiff  or  petitioner  on  the  application  of 
the  defendant, but  did  afterwards  grant  the  non- 
suit at  the  request  of  the  petitioner  himself.  I  do 
not  see  how  he  can  ask  this  court  to  pronounce 
the  decision  to  be  error  which  was  made  at  his 
own  request,  after  precisely  such  an  order  had 
been  refused  on  the  application  of  the  defend- 
ant. I  do  not  perceive  that  it  makes  any  dif- 
ference that  the  plaintiff  supposed  this  to  be 
the  better  mode  of  presenting  the  question  to 
the  Supreme  Court,  or  that  he  said,  pro  forma. 
that  he  did  not  consent  to  the  nonsuit,  so  long 
as*  it  appears  that  the  court  did  nonsuit  him  at 
his  request.  A  court  of  appellate  jurisdiction 
cannot  reverse  a  judgment  of  nonsuit  which 
has  been  produced  by  the  voluntary  act  of  the 
plaintiff  himself.  Van  Wormer  v.  Mayor  of  Al- 
bany, 18  Wend.,  169.  The  legal  propositions 
are  not  the  same  as  they  would  have  been  if 
the  court  below  had  not  changed  its  decision 
at  the  request  of  the  plaintiff.  The  grounds 
upon  which  the  defendanl,  asked  for  a  nonsuit 
involved  questions  of  fact  as  well  as  of  law, 
and  if  it  had  been  granted  would  have  involved 
the  judgment  of  the  court  upon  the  sufficiency 
of  the  evidence  which  had  been  adduced  on  the 
part  of  the  plaintiff.  There  was  evidence  upon 
the  subject  which  might,  with  propriety,  as  the 
court  thought,  be  left  to  the  jury.  It  was  in 
the  power  of  the  court  to  say.undoubtedly.that 
the  evidence  sustained  the  grounds  upon  which 
388*]  *the  defendant  asked  for  a  nonsuit,  but 
it  might  have  been  discreet  to  submit  the  ques- 
tion of  fact  to  the  jury.  If  submitted  to  the 
jury,  it  could  have  been  submitted  under  in- 
structions defining  what  constituted  possession 
in  law,  and  asking  the  jury  to  find  as  to  the 
facts.  It  would  seem  that  the  opinion  of  the 
court  below  was  in  favor  of  the  defendant  on 
all  the  points  presented  by  him,  that  is,  they 
thought  the  propositions  submitted  by  him 
were  sustained  by  the  evidence,  and  that  the 
legal  effect  of  them  would  be  to  disallow  the 
plaintiff's  claim. 

The  plaintiff  .to  make  out  his  case,  must  show 
that  he  was  either  actually  or  constructively 
in  possession;  2  R.  8.,  317,  sec.  1;  and  that  the 
defendant,  Lewis  Aldrich,  had  not  performed 
the  conditions  of  the  will.  If  he  entered  under 
the  devise  to  him,  a  possession  so  acquired 
would  be  clearly  adverse  to  any  claim  of  title 
on  the  part  of  his  brothers  and  sisters  as  heirs. 
If  the  brother  who  is  the  plaintiff's  grantor,  is 
to  be  deemed  to  be  out  of  the  possession  by  the 
adverse  possession  of  Lewis  Aldrich,  under  the 
will,  the  conveyance  to  the  plaintiff  must  for 
that  reason  be  held  void.  If  Lewis  entered 
under  the  will,  and  remained  in  possession  for 
years,  claiming  by  virtue  of  the  devise,  but  did 
not  perform  the  conditions  of  the  will,  I  ap- 
prehend that  the  heirs  at  law  must  establish 
the  breach  of  condition,  and  their  consequent 
right  to  enter  for  such  breach  by  an  ejectment 
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against  the  party  so  in  possession,  and  that  they 
could  not  try  the  question  of  breach  of  condi- 
tion in  a  suit  for  partition,  as  they  would  have 
no  possession  either  actual  or  constructive  to 
authorize  them  to  maintain  a  suit  in  partition. 
Jenkins  v.  Van  Schaak,  3  Paige,  242;  Clapp  v. 
Bromagham,  9  Cow. ,  530. 

I  should  agree  with  the  court  below  that  the 
plaintiff  failed  to  prove  enough  to  show  that 
either  the  plaintiff  or  his  grantor  were  in  pos- 
session, either  actual  or  constructive,  at  the 
time  of  filing  the  petition;  or  that  the  defend- 
ant, Lewis  Aldrich,  had  failed  to  perform  the 
conditions  of  the  will  in  such  a  manner  as  to 
defeat  his  title  under  it.and  should  have  thought 
that  the  *plaintiff  was  properly  non-  [*389 
suited  on  the  merits.  But  whether  this  was  so 
or  not,  as  the  nonsuit  was  granted  at  the  re- 
quest of  the  plaintiff  himself,  the  judgment  of 
the  court  below  should  be  affirmed. 

Judgment  affirmed. 

Cited  in— 15  N.  Y.,  622 ;  59  N.  Y..  430 :  85  N.  Y.,  434 ; 
13  How.  Pr.,  479 ;  52  How.  Pr.,  65,  66 ;  22  Mich.,  65. 


THE  PEOPLE  AND  THE  HEALTH   COM- 
MISSIONERS OF  NEW  YORK 

v. 
MAURAN  ET  AL. 

Ejectment  for  "Made  Land" — Patent  for  Lands 
under  Water — Authority  of  Turnpike  Com- 
pany to  Take — Patent  Cannot  Be  Assailed  in 
Collateral  Action,  unless  Void  on  Its  Face. 

Ejectment  will  lie  for  land  which  was  below  high 
water-mark  in  navigable  waters  and  arms  of  the  sea, 
where  it  has  been  filled  up  and  made  hard  land. 

And  it  seems  that  the  title  of  the  people  of  the  State 
in  their  right  of  sovereignty,  attaches  to  such  lands, 
and  that  they  they  may  recover  them,  in  ejectment, 
without  proof  of  title  under  the  parties  by  whom  the 
lands  were  reclaimed.  Per  McKissock,  J. 

The  authority  to  the  Commissioners  of  the  Land- 
Office  to  grant  land  under  the  waters  of  navigable 
rivers,  may  be  executed  by  their  causing  letters 
patent  to  be  issued  under  the  seal  of  the  State :  or, 
the  Commissioners  may  grant  such  lands  under  their 
own  hands  and  seals.  Per  McKissock,  J. 

A  patent  for  lands  under  water  not  containing  a 
reservation  of  gold  and  silver  mines  is  not  for  that 
reason  void. 

It  is  not  necessary  for  one  making  title  by  patent 


for  the  grant  as  required  by  the  statute  was  given. 

Where  a  patent,  granted  to  a  turnpike  company, 
bounded  the  lands  under  water  which  were  the  sub- 
ject of  the  grant  by  the  terminus  of  the  turnpike 
road  of  such  company  at  the  margin  of  the  water ; 
held, that  this  was  conclusive  evidence  that  the  grant 
was  made  to  the  proprietors  of  adjacent  lands. 

A  patent  for  lands  under  water  cannot  be  invali- 
dated in  a  collateral  action  by  proof  that  it  was  grant- 
ed for  other  purposes  than  to  promote  the  commerce 
of  this  State,  as  that  it  was  granted  to  a  turnpike 
corporation. 

A  corporation  authorized  to  take  and  hold  land  for 
the  purposes  for  which  it  was  created,  may  take  a 
grant  of  lands  in  fee. 

And  where  such  a  corporation  had  taken  a  grant 
of  lands  in  fee  and  had  conveyed  the  same  in  fee  to 
individuals,  and  was  afterwards  dissolved  by  a  stat- 
ute limiting  the  duration  of  its  charter;  held,  that 
the  title  of  the  grantees  was  not  impaired  by  the  dis- 
solution. 

Citations— 1  R.  L.,  292,  sees.  1,  5;  Dwar.  St.  693; 
Perk.  Conv.,  187 :  Cowp..  651 ;  Ltv.  Agen.,  101,  102 ; 
Story,  Agen.  sees.  166, 168,  2d  ed. ;  2  Pet.,  216,  236;  1 
Wh.,  482,  487 ;  7  Wh.,  122, 149 :  6  Cow.,  281 ;  10  Johns., 
23, 133 : 12  Johns.,  82 ;  13  Pet.,  436, 450 ;  1  R.  S.,  208,  sec. 
67;  4  Bibb,  329;  Com.  Dig.,  tit.  Patent,  T,  1-8;  Co. 
Litt.  117,  b ;  Id.,  260  a ;  9  Cr.,  87 ;  2  Kent,  281 :  Prest. 
Est.,  250. 
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T7  JECTMENT,  tried  at  the  Richmond  Circuit 
Jj  in  November,  1846,  before  Edmonds,  C. 
Judge. 

The  declaration  was  for  a  lot  of  land  at 
39O*]  Tompkinsville  in  *the  town  of  Castle- 
ton,  on  Staten  Island,  which  was  particularly 
described,  and  was  made  land,  formed  by  fill- 
ing up  in  the  bay.  The  first  count  was  upon 
the  possession  of  the  people,  and  the  second 
and  third  upon  that  of  Vanderburgh  and  oth- 
ers, Commissioners  of  Health  of  the  City  of  N. 
Y.  in  trust  for  the  people,  pursuant  tolR.  S., 
444,  sec.  1;  the  premises  being  claimed  as  be- 
longing to  the  Marine  Hospital. 

It  was  proved  that  prior  to  1815,  the  premises 
were  land  below  ordinary  high  water-mark  un- 
der water  on  the  easterly  shore  of  Staten  Island, 
and  that  at  the  time  of  the  comencement  of  this 
suit,  having  been  filled  up  and  made  solid  land, 
they  were  in  the  possession  of  the  defendants 
and  occupied  by  them  for  docks,  wharves  and 
buildings.  It  was  also  proved  that  the  plaint- 
iffs, other  than  the  people,  were  acting  Com- 
missioners of  Health  of  the  City  of  N.  Y. 

The  defendants'  counsel  moved  for  a  nonsuit 
on  the  ground  that  ejectment  would  not  lie  at 
the  suit  of  these  people  for  land  below  high 
water-mark,  unless  it  had  been  appropriated  by 
law  to  some  specific  purpose.  The  motion  was 
denied. 

The  defendants  then  offered  in  evidence  let- 
ters patent  under  the  great  seal  of  this  State, 
dated  April  3,  1816,  signed  by  the  then  Gov- 
ernor, and  countersigned  and  approved  as  re- 
quired by  law,  to  The  Richmond  Turnpike 
Company,  purporting  to  grant  to  that  corpora- 
tion "an'd  their  assigns,  as  a  good  and  inde- 
feasible estate  of  inheritance  forever,"  certain 
land  under  water  below  low  water-mark  in  the 
Bay  of  N.  Y.,  which  was  admitted  to  embrace 
the  premises  in  question,  and  which  was  said  in 
the  patent,  to  lie  "adjoining  the  end  of  the 
turnpike  road  of  said  Company." 

The  plaintiffs'  counsel  objected  to  the  intro 
duction  of  the  patent  in  evidence,  on  the 
grounds:  1.  That  land  under  water  could  not 
be  granted  by  patent,  but  only  by  a  conveyance 
executed  by  the  Commissioners  of  the  Land- 
Office.  2.  That  the  grantees  were  not  author- 
ized to  take  a  grant  of  land  under  water,  es- 
pecially as  it  did  not  appear  that  they  had  ever 
laid  out  their  turnpike  road  over  the  premises. 
3.  That  the  grantees  were  not  the  proprietors 
39  l*]of  the  adjacent  land,  and  had  not  *shown 
that  the  notice  of  applying  for  the  grant  re- 
quired by  law  had  been  given.  4.  That  the  pa- 
tent was  void  for  not  containing  a  reservation 
of  gold  and  silver  mines.  5.  That  land  under 
water  could  only  be  granted  for  the  purposes 
of  commerce,  and  that  a  turnpike  corporation 
could  not  take  for  such  a  purpose.  The  ob- 
jections were  overruled  and  the  patent  was  read 
in  evidence.  The  plaintiffs  rested. 

The  defendants  gave  in  evidence  the  "  Act 
to  Incorporate  the  Richmond  Turnpike  Com- 
pany," passed  March  31,  1815,  Stat.,  p.  119, 
and  the  Act  to  Amend  the  Same,  passed  Jan- 
uary 31,  1817,  Stat.,  p.  16;  and  also  a  convey- 
ance in  fee  from  the  Richmond  Turnpike  Com- 
pany to  the  defendants  in  this  suit,  of  the 
premises  embraced  in  the  letters  patent.  The 
deed  was  dated  January  24, 1844,  was  executed 
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under  the  common  seal  of  the  Corporation, 
and  was  shown  to  have  been  given  pursuant 
to  a  resolution  of  the  Board  of  Directors.  By 
the  llth  section  of  the  Act  to  incorporate  the 
Fulton  Bank,  it  was  provided  that  the  fran- 
chises of  the  Richmond  Turnpike  Company 
might  be  acquired  by  that  banking  corpora- 
tion; and  it  was  declared  that  the  existence  of 
both  corporations  should  cease  March  1,  1844, 
Stat.,  1824,  p.  144,  sees.  1,  11.  It  was  admit- 
ted that  the  contemplated  union  had  taken 
place  and  that  the  corporate  existence  of  the 
Turnpike  Company  ended  on  that  day.  The 
defendants  further  proved,  that  in  1815  the 
premises  which  subsequently  formed  the 
track  of  the  Richmond  Turnpike  Road  from 
the  water  of  the  bay  opposite  the  premises  in 
controversy  in  this  suit,  were  in  the  possession 
of  the  State  under  claim  of  title  and  actually 
formed  part  of  the  quarantine  grounds,  being 
contained  within  the  inclosure  of  those  grounds; 
and  that  the  Richmond  Turnpike  Road  was 
laid  out  through  those  grounds  to  the  water 
under  which  the  premises  in  question  were 
then  lying,  by  the  Commissioners  of  the  Health 
Office,  pursuant  to  the  statute,  Laws  1»15,  p. 
80,  sec.  3.  The  defendants  also  gave  in  evi- 
dence the  proceedings  of  the  Commissioners 
appointed  to  lay  out  the  Richmond  Turnpike 
Road  under  the  charter  of  that  Company,  by 
which  it  appeared  that  the  road  was  laid  out 
in  1815,  commencing  at  the  bay  at  high  water- 
mark, opposite  the  premises  in  *ques-  [*392 
tion  and  running  across  the  island ;  and  also 
the  proceedings  to  acquire  title  to  the  lands  of 
individuals;  but  no  damages  were  assessed  or 
claimed,  for  the  track  of  that  part  of  the  road 
passing  through  the  quarantine  grounds  from 
the  premises  in  question.  The  defendants  also 
proved  that,  pursuant  to  the  amendatory  Act 
of  1817,  the  stock  of  the  two  ferry  companies 
mentioned  in  that  Act,  had  been  consolidated 
with  the  stock  of  the  Richmond  Turnpike  Com- 
pany, and  that  thereupon  the  Turnpike  Corpo- 
ration had  leased  ferry  slips  and  wharves  at 
Whitehall  and  Jersey  City. 

The  plaintiffs'  counsel  again  insisted  that  the 
letters  patent  were  void  for  the  reasons  before 
stated,  and  because  the  testimony  did  not  show 
any  legal  ground  for  issuing  them.  The  de- 
fendants' counsel  maintained  that  the  validity 
of  the  patent  could  not  be  questioned  in  this  suit, 
but  only  in  a  direct  proceeding  by  scire  facias, 
and  that  it  devested  the  State  of  its  title  to  the 
premises;  and  requested  the  judge  so  to  charge. 

The  judge  declined  to  charge  to  that  effect, 
but  declared  his  opinion  to  be  that  the  patent 
was  unauthorized  and  void,  because  it  was  not 
issued  to  the  proprietors  of  adjacent  land;  that 
if  otherwise  the  title  which  the  Company  ac- 
quired by  the  patent  was  for  the  purposes  of 
the  said  Corporation,  and  the  charter  of  the 
Corporation  having  expired  in  consequence  of 
the  election  of  the  Company  to  merge  their  ex- 
istence in  that  of  the  Fulton  Bank,  the  title  ac- 
quired by  the  patent  was  at  an  end;  and  that 
the  Company  had  no  power  to  convey  the 
lands  to  other  persons  for  private  purposes; 
but  to  enable  the  defendants  to  review  the 
question,  he  directed  a  verdict  for  the  plaint- 
iffs on  the  first  count  of  the  declaration,  sub- 
ject to  the  opinion  of  the  court,  with  liberty  to 
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turn  the  case  into'a  bill  of  exceptions.  The 
defendants'  counsel  excepted  to  the  several 
opinions  and  decisions  of  the  circuit  judge. 

Mr.  S.  Sherwood,  for  defendants,  moved 
for  a  new  trial  on  a  case.  1.  The  patent  is 
conclusive  evidence  of  a  grant  by  the  State  and 
cannot  be  impeached  collaterally.  Jack-son  v. 
Lawton,  10  Johns.,  23;  Jackson  v.  Hart,  12  Id., 
393*]  77,  82;  Jackson  *v.  Marsh,  6  Cow.,  281, 
283.  2.  The  grant  being  to  the  Corporation 
and  its  "  assigns,  as  a  good  and  indefeasible 
estate  of  inheritance  forever,"  was  of  a  fee  in 
express  terms;  and  the  right  of  disposal  at 
pleasure  is  inseparably  incident  to  such  an  es- 
tate. It  was  essential  to  the  purposes  of  the 
Corporation  that  they  should  have  wharves, 
etc. ,  at  the  terminus  of  the  road.  The  grant 
was,  therefore,  for  the  proper  purposes  of  the 
Corporation  and  such  an  one  as  it  could  take. 
3.  Even  if  the  transfer  to  the  defendants  was 
void,  the  State  cannot  recover,  for,  on  that 
supposition  the  property  is  vested  in  the  di 
rectors  as  trustees  for  the  Corporation.  4.  The 
people  of  this  State  cannot  maintain  ejectment 
for  lands  under  water  in  the  bays  and  arms  of 
the  sea,  against  any  person.  The  right  of  em- 
inent domain  does  not  extend  to  such  lands. 
It  is  true,  such  land  may  be  disposed  of  or 
regulated  by  the  law  making  power.  In  this 
case  the  Legislature  has  only  directed  that  such 
property  may  be  granted.  5.  The  provisions 
of  the  Act  of  1817  respecting  the  ferry  compa- 
nies, and  that  of  1824  concerning  the  Fulton 
Bank,  by  a  just  and  necessary  implication  au- 
thorized the  property  to  be  disposed  of  for  the 
advantage  of  the  parties  interested. 

Messrs.  H.  Nicoll  and  J.  Van  Buren, 
Atty  Gen.,  for  the  plaintiffs.  1.  Land  under 
water  is  as  much  the  subject  of  an  action  of 
ejectment  as  any  other;  but  if  this  were  other- 
wise when  this  land  was  in  its  original  state, 
it  is  now  reclaimed  and  is  subject  to  all  the  in- 
cidents of  other  land.  Martin  v.  Waddell,  16 
Pet.,  367,  418.  2.  The  conveyance  of  land  un 
der  water  must  be  by  grant  executed  by  the 
Commissioners  of  the  Land-Office  and  not  by 
patent.  1  R.  L..  293,  sees.  4,  15,  16;  DeZeng 
v.  Beekman.  2  Hill,  489;  Wilson  v.  Troup,  2 
Cow.,  199.  3.  The  premises  were  not  a  part 
of  the  land  over  which  the  turnpike  was  laid. 
1  R.  L.,231,  sec.  3;Ang.  &A.  Corp.,  114,115; 
7  Serg.  &  R.,  319.  4.  The  grantees  in  the  pa- 
tent had,  at  most,  only  an  easement  over  the 
adjacent  land.  They  could  not,  therefore,  take 
394*]  a  grant  of  land  under  water.  *5.  It 
was  not  shown  that  they  had  given  notice  of 
the  application,  as  required  by  law.  1  R.  L., 
293,  sec.  4.  6.  Lands  under  water  can  be 
granted  only  for  the  purposes  of  commerce. 
A  turnpike  corporation  is  not  concerned  with 
matters  of  commerce.  7.  The  patent  is  void 
for  not  containing  a  reservation  of  gold  and 
silver  mines.  8.  It  is  void  for  conveying  a 
greater  estate  than  the  grantee  was  authorized 
to  take.  3  Bl.  Com.,  384;  1  R.  L.,  293,  sec. 
5.  9.  The  Turnpike  Company  could  only  ac- 
quire a  qualified  title,  defeasible  at  the  termi- 
nation of  its  charter.  Hooker  v.  Turnpike  Co., 
12  Wend.,  371;  Report  in  Senate  Doc.  of  1843, 
No.  11. 

By  tTie  Court,  McKissock.  J.  The  first 
question  that  arises  in  this  case  is,  whether  an 
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action  of  ejectment  will  lie  for  the  premises  in 
question?  They  are  situated  below  high  water- 
mark on  the  shore  of  N.  Y.  Bay.  To  deter- 
mine that,  it  will  not  be  necessary  to  decide 
whether  that  action  can  in  any  case  be  main- 
tained by  the  People  for  lands  under  the  navi- 
gable waters  of  the  State.  For  whatever  was 
originally  the  condition  of  these  premises  in 
that  respect,  they  had  before  suit  brought  been 
transformed  by  human  labor  into  dry  land.  It 
might  as  well  be  said  of  the  property  in  Water, 
Front  and  South  Sts.,  in  the  City  of  N.  Y., 
and  other  places  similarly  formed,  which  have 
been  the  subjects  of  private  property  for  years 
that  they  are  lands  under  water.  There  can 
be  no  doubt  that  the  action  would  be  main- 
tained. And  the  plaintiffs  having  shown  a 
prima  facie  right  to  recover,  the  judge  was 
correct  in  refusing  to  nonsuit  at  the  request  of 
defendants. 

The  remaining  inquiry  arises  on  the  point, 
whether  the  letters  patent,  together  with  the 
deed  from  the  patentees  to  the  defendants  pro- 
duced by  them,  were  a  bar  to  the  action.  The 
plaintiffs  object  that  the  grant  from  the  Com- 
missioners of  the  Land-Office  is  void,  because 
it  was  made  by  patent  and  not  by  deed.  The 
1st  section  of  the  Act  Concerning  the  Commis- 
sioners of  the  Land-Office,  1  R.  L.,  292,  pro- 
vides, that  they  shall  have  power  "to  direct  the 
§  ranting  of  unappropriated  lands  within  the 
tate  according  to  such  powers  and  directions  as 
shall  be  *f  rom  to  time  prescribed  by  law.  [*395 
By  the  4th  section  of  the  same  Act  it  is  de- 
clared "that  it  shall  be  lawful  for  the  said 
Commissioners  to  grant  so  much  of  the  lands 
under  the  waters  of  navigable  rivers,  as  they 
shall  deem  necessary  to  promote  the  commerce 
of  the  State;  provided  always,  that  no  such  grant 
shall  be  made  to  any  person  whatever  other 
than  the  proprietor  or  proprietors  of  the  adja- 
cent lands."  Though  these  sections  vary  some- 
what as  well  in  phraseology  as  in  the  subject 
of  them — the  first  authorizing  the  Commis- 
sioners to  direct  the  granting  of  unappropri- 
ated lands,  while  the  second  gives  them  power 
to  grant  certain  lands  under  the  waters  of  navi- 
gable rivers,  it  is  to  be  seen  whether  the  same 
form  of  conveyance  is  not  sufficient  in  either 
case.  It  has  never  been  doubted  but  that  in  the 
case  of  unappropriated  lands,  the  proper  mode 
of  conveyance  was  by  letters  patent  under  the 
seal  of  the  State.  That  was  the  manner  of 
making  grants  by  virtue  of  the  prerogative  of 
the  British  Crown.  And  the  people  by  their 
right  of  sovereignty,  being  the  ultimate  pro- 
prietors of  all  the  lands  of  the  State,  have 
adopted  the  same  mode  of  alienation.  By  the 
statute,  the  Commissioners  of  the  Land  Office 
are  constituted  the  agents  of  the  State,  to  con- 
vey the  lands  under  the  waters  of  navigable 
rivers  in  certain  cases.  Hence  that  power  is 
to  be  exercised,  and  every  grant  under  it  is  to 
be  the  proper  act  and  deed  of  the  principal  ; 
and  it  would  be  difficult  to  devise  any  mode 
more  simple  and  effectual  than  that  by  ordinary 
patent.  Besides,  these  lands  under  water  are 
as  much  the  property  of  the  State,  subject  to 
the  public  servitude  for  navigation, as  other  un- 
appropriated lands.  There  seems  to  be  no  ade- 
quate reason  for  supposing  that  the  Legislature 
intended  that  the  former  should  be  conveyed 
by  the  deed  of  the  Commissioners,  while  the 
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latter  were  to  be  granted  by  patent,  especially 
•when  it  is  seen  that  in  both  cases  the  power  to 
cause  the  conveyance  to  be  made  resides  in  the 
same  body— the  Commissioners.  It  is  probably 
true,  that  these  lands  might  have  been  granted 
by  the  Commissioners'  deed;  but  I  do  not  think 
that  where  they  adopt  the  method  of  convey- 
ing by  patent,  that  the  Act  is  void.  Moreover, 
the  Commissioners  have,  from  the  commence- 
396*]  ment  of  the  *government  to  the  present 
time,  used  such  a  conveyance  in  similar  cases; 
and  of  this  the  court  may  take  judicial  notice. 
The  patents  are  matters  of  public  record. 
We  learn  from  this  source  the  construction  put 
on  the  statute  by  the  high  officers  of  the  State, 
including  the  Governor  and  Attorney-General, 
in  the  times  of  the  first  enactment  on  the  sub- 
ject. This  is  important  authority  on  the  point, 
and  much  superior  to  old  books  and  the  expo- 
sition of  writers  cotemporaneous  with  ancient 
statutes,  which  Coke  denominates  benedicita 
expositio.  The  most  eminent  writers  lay  great 
stress  on  the  construction  put  upon  statutes  by 
sages  and  writers  who  lived  about  the  time  of 
their  enactment.  Dwar.  Stat.,  693.  This  orig- 
inal interpretation  sustained  by  a  practical  com- 
mentary down  to  the  present  time,  together 
with  the  argument  to  be  drawn  from  the  fact 
that  it  is  in  conformity  with  the  spirit  and  inten- 
tion of  the  statute,  must  have  controlling  influ- 
ence. There  is,  therefore,  in  my  opinion,  no 
valid  objection  to  the  manner  of  the  grant  in 
the  present  case. 

It  is  also  objected  that  the  patent  was  void 
for  not  excepting  gold  and  silver  mines,  as  di- 
rected by  the  statute.  The  Act  requires  that 
patents  shall  contain  an  exception  and  reserva- 
tion of  such  mines.  Id.,  sec.  5.  To  this  it 
may  be  answered  in  the  first  place,  that  if,  as 
is  contended  by  the  plaintiff's  counsel  and  as  is 
admitted  above,  it  was  lawful  for  the  Com- 
missioners to  have  conveyed  lands  under  water 
by  their  deed,  then  the  provision  in  relation  to 
gold  and  silver  mines  does  not  nor  did  the  Leg- 
islature intend  it  should  relate  to  such  lands; 
for  the  provision  applies,  by  its  terms,  only  to 
patents.  For  inasmuch  as  the  statute  provides 
that  the  Commissioners  shall  have  power  to 
direct  the  granting  of  unappropriated  lands, 
thereby  clearly  indicating  that  it  should  be 
done  by  patent;  it  also  declares  that  it  shall  be 
lawful  for  them  to  grant  the  lands  under  the 
waters  of  navigable  rivers,  manifestly  leaving 
it  to  the  determination  of  the  Commissioners 
whether  to  use  their  own  deed  or  a  patent.  It 
follows  that  there  was  no  intention  to  pro- 
vide for  the  exception  of  those  mines  in  grants 
of  lands  of  the  latter  description.  If  there  had 
397*]  been,  it  would  not  have  been  leftto*de- 
pend  on  the  form  of  conveyance  that  might  be 
adopted.  Here,  also,  we  have  light  reflected 
upon  the  question  from  the  conduct  and  acts 
of  the  eminent  men  of  the  government  cotem- 
poraneous with  the  statute.  By  an  examina- 
tion of  the  records  of  the  office  of  the  Secre- 
tary of  State  down  to  the  year  1832,  it  appears 
no  patent  for  lands  under  water  had  ever  con- 
tained the  exception  referred  to.  Moreover, 
the  mineralogical  history  of  the  world  affords 
no  evidence  of  the  discovery  of  gold  or  silver 
mines  beneath  the  waters  of  navigable  rivers, 
and  there  is  no  reason  to  expect  such  a  discov- 
ery. With  this  we  must  suppose  the  Legisla- 
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ture  to  have  been  acquainted,  and  we  cannot, 
therefore,  presume  that  so  useless  a  provision 
would  have  been  made  as  one  to  guard  against 
an  event  not  contemplated  as  within  the  reach 
of  possibility. 

But  the  Commissioners  in  the  present  case 
were  the  agents  of  the  State,  and  hence  if  their 
acts  are  to  be  estimated  according  to  the  rules 
applicable  to  private  agents,  this  patent  may  be 
good  for  the  lands  and  void  for  the  mines,  if 
any  should  hereafter  be  discovered,  the  two 
subjects  being  easily  separable.  The  rule  in 
such  cases  is  that  if  an  agent  do  what  he  is  au- 
thorized to  do,  and  more,  the  execution  is  good 
for  what  is  warranted  and  bad  for  the  excess, 
provided  such  excess  is  manifestly  distinguish- 
able. Perkins,  Convey.,  187;  Adamsv.  Adams, 
Cowp.,  651;  Livermore,  Ag.,  101,  102;  Story, 
Ag.,  sees.  166,  168,  2d  ed.  And  that  the  prin- 
ciple of  the  rule  is  applicable  to  grants  by  pa- 
tent, appears  by  the  case  of  Patterson  v.  Jenks, 
2  Pet.,  216,  236.  It  was  there  held  that  a  pa- 
tent from  the  State  of  Georgia  for  lands  partly 
without  and  partly  within  the  limits  of  the 
lands  claimed  by  the  Indians,  was  good  for  the 
former  while  it  was  void  for  the  latter. 

It  was  also  insisted  that  the  patent  was  not 
evidence  of  a  grant  without  proof  that  the  no- 
tice of  the  application  therefor  had  been  given 
as  provided  by  the  statute,  and  also  that  the 
grantees  were  the  proprietors  of  the  adjacent 
lands.  These  objections  are  untenable.  The 
principles  governing  here  have  no  analogy  to 
the  rules  applicable  to  the  cases  to  which  we 
were  referred  on  the  argument,  such  as  pur- 
chasers under  sales  for  taxes  and  the  like.  Par- 
ties claiming  under  such  proceedings  are  bound 
*to  show  the  existence  of  all  the  pre-  [*398 
requisites  necessary  to  give  the  officer  under 
whom  they  purchased  authority  to  sell,  for  the 
reason  that  he  has  but  a  special  authority  to  do 
any  act  of  that  sort.  On  the  contrary,  it  has 
at  all  times  been  held  that  a  patent  was  pi~ima 
facie  evidence  that  it  was  regularly  issued — 
that  all  things  preliminary  had  been  performed 
and  complied  with;  the  legal  presumption  in 
such  case  being  that  public  officers  have  done 
their  duty  omnia  solemniter  acta.  Boiss  v.  Reed, 
1  Wh.,  482,  487;  Bouldin  v.  Hassle's  Heirs,  7 
Id.,  122,  149;  Jackson  v.  Marsh,  6  Cow.,  281. 
The  description  of  the  premises  in  this  grant 
bounds  them  on  the  lands  of  the  grantees,  or 
their  road,  which  is  conclusive  of  the  fact  of 
the  proprietorship  of  the  adjacent  lands  for  the 
purposes  of  the  present  action. 

It  was  finally  objected  by  the  plaintiff's 
counsel  that  the  patent  was  void,  because  the 
grantees  had  no  authority  to  take  a  grant  of 
land  under  water;  and  more  especially  because 
it  did  not  appear  that  the  Commissioners  to 
lay  out  their  road  had  ever  done  so  over  the 
premises  granted,  and  because  the  authority 
vested  in  the  Commissioners  of  the  Land  Office 
was  improperly  exercised  by  this  grant  to  a 
turnpike  company. 

A  patent  being  a  record,  it  is  a  principle 
well  settled  that  unless  it  is  absolutely  void  on 
its  face  it  cannot  be  assailed  in  a  collateral  ac- 
tion, but  only  in  a  proceeding  directly  for  the 
purpose;  and  this  is  even  true  though  it  were 
issued  by  mistake,  or  obtained  by  fraud  or 
misrepresentation.  Jackson  v.  Marsh,  supra; 
Jackson  v.  Lawton,  10  Johns.,  23;  Jackson  v. 
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Hart,  12  Id.,  82;  Bagnell  v.  Broderick,  13  Pet., 
436,  450  Though  it  does  not  appear  on  the 
face  of  the  patent  that  the  grantees  are  a  turn- 
pike company,  and  that  the  premises  lay  ad- 
joining tbeir  road,  still  I  know  no  rule  of  law 
by  which  it  is  on  that  account  absolutely  void. 
It  is  one  of  the  ordinary  powers  of  a  corpora 
tion  to  take,  hold  and  convey  real  estate;  and 
whether  this  Corporation  had  such  power  or 
not,  must  be  determined  by  its  charter  and  the 
Acts  amending  the  same,  and  by  any  other 
statutory  provisions  relating  to  the  subject 
generally.  This  would  certainly  produce  an  in- 

Suiry  altogether  outside  of  the  instrument  itself. 
J)9*]  *lt  is  still  less  an  intrinsic  objection  to 
its  validity,  that  the  power  of  the  Commission- 
ers was  improperly  exercised  in  granting  lands 
to  a  turnpike  company.  The  truth  of  the  legal 
proposition  embraced  in  this  objection  is  by  no 
means  a  consequence  of  the  fact  stated.  The 
question  must  be  determined  by  the  answer  to 
the  inquiry  whether  the  Commissioners  had  the 
general  authority  to  make  the  grant,  and  not 
whether  they  acted  with  proper  discretion  or 
not;  and  what  may  or  may  not  tend  to  the  pro- 
motion of  commerce  is  certainly  by  no  means 
at  all  times  self-evident.  Admitting,  for  the 
present,  that  the  question  of  the  validity  of  the 
patent  on  account  of  the  first  objection  stated 
by  the  court  could  be  determined  in  the  pres- 
ent suit,  it  by  no  means  follows  that  it  was 
void  for  the  reasons  stated.  For  although  the 
statute  provides  that  no  grant  shall  be  made 
to  any  other  than  the  proprietor  of  the  adjacent 
lands,  yet  such  grant  is  not  in  terms  declared 
void  for  that  reason.  The  Revised  Statutes 
•declare  that  a  grant  to  any  other  than  an  ad- 
jacent proprietor  shall  be  void.  A  strong  in- 
ference arises  out  of  this  provision  that  such  a 
•consequence  would  not  have  followed  under 
the  previous  legislation  on  the  subject.  1  R. 
S.,  208,  sec  67.  Besides,  the  grantees  were  at 
the  time  a  Corporation  having  a  right  of  per- 
petual succession,  and  had  possession  of  the 
adjacent  land;  for  though  the  road  only  ran  to 
high  water  mark,  and  the  description  in  the 
.grant  speaks  of  low  water-mark,  still  the 
premises  are  described  as  bounded  on  the  end 
of  the  turnpike  road.  From  this  I  infer  that 
the  present  case  did  not  come  within  the  rea 
«on  of  this  provision  of  the  statute,  which  was 
intended  to  be  precautionary  and  directory; 
the  main  object  being  to  prevent  the  evil  of 
depriving  any  one  of  the  common  right  of  a 
free  passage  from  his  own  lands  to  the  waters 
of  adjacent  navigable  rivers. 

But  it  follows  from  the  principles  already 
laid  down,  the  evidence  that  the  grantees  were 
not  the  proprietors  of  the  adjacent  lands  being 
extrinsic,  that  even  if  that  were  sufficient  to 
authorize  a  judgment  vacating  the  patent  in  a 
regular  proceeding  for  that  purpose,  still  it  can 
produce  no  correspondent  result  here  in  a  col- 
lateral action.  A  patent,  valid  on  its  face,  can- 
4OO*]  not  be  *affected  but  by  regular  course 
of  pleading  on  bill  or  scire  facias.  In  such 
•cases  an  objection  cannot  be  set  up  in  actions 
of  trespass  or  ejectment.  Bagnell  v.  Broderick. 
and  Jackson  v.  Lawton,  supra.  This  rule  is 
not  founded  merely  on  a  principle  of  evidence 
regarding  the  admissibility  of  testimony,  but 
on  the  principle  that  a  record  cannot  be  over- 
thrown, except  by  a  judgment  of  a  court  on 
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an  issue  upon  the  precise  question  of  its  valid- 
ity. The  fact,  therefore,  that  in  the  present 
case  the  evidence  was  before  the  court,  and 
was  produced  by  the  defendants  themselves, 
did  in  no  respect  alter  the  rule.  To  use  the 
language  of  the  Chief  Justice  of  Kentucky  in 
the  case  of  Blescoe's  Devisees  v.  Wells,  4  Bibb. , 
329,  a  patent  "cannot  be  avoided  by  matter 
dehors  the  grant.  The  Commonwealth  can- 
not be  devested  of  her  title  except  by  record, 
and  she  cannot  be  re-invested  except  by  matter 
of  record."  See,  also,  Com.  Dig.,  tit.  Patent, 
T,  1-8.  No  evidence  from  without  can  affect 
a  record  except  it  be  put  directly  in  issue.  "It 
importeth  in  itself  such  absolute  verity  that  it 
cannot  receive  any  trial  by  witness  or  by  jury, 
but  only  by  itself."  Co.  Litt.,  1176;  Id.,  260 
a.  The  cases  of  Folk's  Lessee  v.  Wendal,  9 
Cr.,  87,  and  Jackson  v.  Stanley,  10  Johns.,  133, 
are  neither  of  them  opposed  to  the  foregoing 
doctrine.  In  the  first,  the  State  of  N.  C.  had 
granted  lands  which  had  been  ceded  to  the  U. 
S..  which  she  had  no  general  power  to  do, 
more  than  to  convey  lands  in  the  State  of  Vir- 
ginia, and  could  only  make  a  valid  grant  on 
the  existence  of  certain  prerequisites, when  she 
conveyed  to  the  U.  S. ;  and  proof  was  allowed 
to  show  whether  these  conditions  precedent 
had  been  performed  or  not.  In  the  other  case, 
evidence  was  given  to  show  that  a  patent  was 
intended  to  have  been  given  to  Daniel  Hunt- 
ington  and  not  to  David,  but  there  had  been 
an  Act  of  the  Legislature  reciting  the  mistake, 
and  declaring  that  the  title  should  vest  in  Dan- 
iel. 

Neither  was  the  effect  of  the  dissolution  of 
the  turnpike  company  such  as  was  declared  by 
the  circuit  judge.  It  was  assumed  that  the 
Company  took  an  estate  under  the  patent  and 
conveyed  the  same  to  the  defendants,  during 
their  charter.  It  is  unnecessary  to  inquire 
what  would  have  been  the  result,  if  -the  com- 
pany *had  been  dissolved  while  hold-  [*4O1 
ing  the  premises.  The  grant  to  the  Richmond 
Turnpike  Company  was  to  them  and  their  as- 
signs in  fee;  and  whether  they  could  have  held 
it  against  proceedings  by  the  State,  is  of  no 
consequence  to  the  present  question.  They 
had,  at  the  worst,  but  a  defeasible  estate  in 
fee;  and  that  they  had  the  right  to  convey  is  a 
legal  proposition  that  will  not  be  disputed. 
Every  corporation  may  convey  whatever  they 
have  taken,  whether  able  to  hold  it  or  not. 
The  consequence  is,  that  the  grantees  of  the 
Company  took  the  estate  as  they  held  it,  abso- 
lute or  defeasible  as  might  be.  Corporations 
have  a  fee  simple  for  the  purposes  of  alienation, 
and  a  determinable  fee  for  the  sake  of  enjoy- 
ment. 2  Kent,  281;  Prest.  Estates,  250.  So 
that  the  grantees  of  the  corporation  in  the  pres- 
ent case  may  stand  in  a  better,  but  not  in  a 
worse  condition  than  the  grantors.  Hence  the 
defendants,  even  if  they  hold  a  defeasible  es- 
tate, will  continue  to  hold  it,  as  an  alien  grant- 
ee holds,  till  office  found. 

New  trial  ordered. 

Patent  for  lands— Cannot  be  assailed  collaterally. 
Cited  in— 9  N.  Y.,  321 ;  8  Barb.,  278 ;  47  How.  Pr.,  428  ; 
1  Abb.  N.  S.,  88 : 1  Rob.,  445 ;  38  Cal.,  572 :  26  Mich.,  205. 

Reservation  in.    Cited  in— 9  N.  Y.,  359. 

Presumed  regularly  granted.  Cited  in— 13  Hun,  20; 
8  Barb.,  278 ;  47  How.  Pr.,  428. 

Impeachment  of.  Cited  in— 34  Barb.,  522 ;  22  How. 
Pr.,  137 ;  1  Abb.  N.  S.,  88. 
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Corporation— Right  of,  to  hold  and  sett  real  estate. 

^eTS  N3VS :  S7N.  Y.,  307 ;  24  Hun,  479 ; 
12  Barb.,  466;127  Mass.,  7;  55  Mo.,  234-  . 

Ejectment  —  When   maintainable.     Cited  m  — 19 
Barb..  487 ;  1  Rob.,  445. 


THE  PEOPLE,  exrel.  THE  BANK  OF  MONROE, 

v. 
THE  CANAL  COMMISSIONERS. 

Liability  of  the  State  for  Interest  on  Appraise- 
ment of  Damages  for  Lands  Taken  for  Public 
Use — Jurisdiction. 

The  State  is  liable  to  pay  interest  upon  the  amount 
of  a  legal  appraisement  of  damages  for  land  taken 
for  public  use,  after  a  demand  made  by  the  party 
entitled,  of  the  officers  charged  by  law  with  the  du- 
ty of  making  payment. 

Although  the  State  cannot  be  prosecuted  by  an 
individual  creditor,  yet  where  the  courts  have  ac- 
quired jurisdiction  of  the  case  by  a  lawful  proceed- 
ing against  a  public  officer,  interest  will  be  directed 
to  be  paid  where  it  would  be  in  the  case  of  an  indi- 
vidual. Per  Whittlesey.  J. 

But  interest  is  not  chargeable  against  the  State 
until  a  lawful  demand  of  the  principal  and  a  refusal 
of  payment  by  the  proper  officer  chargeable  with 
that  duty. 

Citations— 26  Wend.,  404 ;  2  Ball.,  101 :  2  Mason,  1 ; 
Const.,  art.  7,  sec.  7 ;  20  Johns.,  735 ;  18  Wend.,  9.  e  . 

"HEMURRER  to  a  return  of  the  Canal  Com- 
_U  missioners  to  an  alternative  mandamus. 
May  24,  1842,  the  Canal  Appraisers  awarded 
to  Harvey  Ely  the  sum  of  $15,717.91,  for  the 
value  of  certain  real  estate  belonging  to  him, 
situated  on  the  Genesee  River  at  Rochester, 
4O2*]  which  had  been  appropriated  *and 
taken  possession  of  by  the  Canal  Commission- 
ers for  the  improvement  of  the  Erie  Canal, 
pursuant  to  the  Act  of  May  6,  1834,  "  for  the 
Improvement  of  the  Canals  of  this  State, "and 
for  his  damages  in  the  premises.  This  award 
was  made  upon  a  re  appraisement  pursuant  to 
a  special  Act  of  the  Legislature  passed  in  1841, 
for  the  relief  of  Mr.  Ely  and  several  other  per- 
sons similarly  situated,  whose  damages  had 
been  once  appraised  and  paid.  Stat.  1841,  p. 
203.  Ely  had  assigned  the  award  to  the  rela- 
tors.  The  facts  stated  in  the  return  raised  sev- 
eral questions  respecting  interest  on  the  amount 
which  had  been  paid  for  the  damages  awarded 
upon  the  first  appraisement,  which  are  not, 
however,  of  general  application.  It  is  suffi- 
cient to  mention  here  that  the  Canal  Commis- 
sioners, upon  the  facts  stated  by  them,  insist- 
ed that  the  relators  had  been  paid  the  full 
amount  due  upon  the  award.  They  denied  that 
a  demand  had  been  made  of  them  of  the  fur- 
ther sum  claimed.  The  relators  demurred  to 
the  return.  Joinder. 

In  the  opinion  of  the  court  the  points  in- 
volved in  the  question  whether  anything  re- 
mained due  when  the  mandamus'w&s  sued  out 
were  examined,  and  the  conclusion  was  ar- 
rived at  that  a  considerable  amount  to  which 
the  relators  were  entitled,  remained  unpaid  at 
that  time.  The  remaining  question,  in  respect 
to  which  only  it  is  considered  proper  to  report 
the  case.was  whether  interest  ought  to  be  paid 
on  the  amount  so  adjudged  to  be  due,  from  the 
time  of  the  service  of  the  mandamus. 

Messrs.  S.  Mathewsand  M.T.  Reynolds, 
for  the  relators. 

Mi 


Mr.    J.  Van  Buren,   Atty-Gen.,  for  the 
Canal  Commissioners. 

By  the  Court,  Whittlesey,  J.  The  ques-' 
tion  now  to  be  considered  is,  whether  the  State- 
is  bound  or  liable  to  pay  interest  on  the  amount 
due  when  the  mandamus  was  served.  The  re- 
turn sets  up  that  neither  the  Canal  Commis- 
sioners nor  the  Commissioners  of  the  Canal 
Fund  have  ever  in  any  case  paid  *in-  [*4O3 
terest  on  any  such  awards  for  damages,  and  it 
claims  that  the  State  is  exempt  from  the  pay- 
ment of  interest.  The  State,  as  such,  is  not 
liable  to  pay  either  principal  or  interest,  as  it 
cannot  be  sued  by  a  citizen  and,  of  course, 
cannot  be  compelled  to  pay  any  debt.  But 
where  questions  of  public  indebtedness  come- 
before  the  judicial  tribunals  through  the 
agency  of  public  officers  over  whom  the  courts- 
have  jurisdiction,  they  do  not  hesitate  to  dis- 
pose of  them  upon  the  same  legal  and  equi- 
table principles  which  govern  judicial  decis- 
ions as  between  individuals.  They  apply  the 
settled  rules  of  law  to  such  cases,  and  adjudi- 
cate upon  the  payment  of  both  principal  and 
interest  in  the  same  manner  as  in  other  cases. 
It  is  only  in  such  cases  that  the  judicial  tribu- 
nals can  direct  the  payment  of  a  public  debt, 
and  there  is  no  reason  why,  in  directing  such 
payment,  the  public  agents  should  not  be  di- 
rected to  do  as  ample  justice  as  an  individuai 
would  be  required  to  do.  Hence  if  the  ques- 
tion of  the  liability  of  the  State  to  the  payment 
of  a  claim  for  damages  come  properly  before 
a  judicial  tribunal,  whether  so  brought  up  by 
the  public  officer  or  the  other  party,  the  tri- 
bunal in  adjudicating  upon  the  question  will, 
if  it  determines  the  claim  against  the  State  to 
be  just,  in  addition  to  directing  its  payment, 
also  direct  the  payment  of  the  interest  there- 
on, where  it  would  in  other  cases  direct  such 
interest  to  be  paid.  In  the  case  of  The  Commis- 
sioners of  the  Canal  Fund  v.  Kempshall,  26< 
Wend.,  404,  the  proceedings  to  award  canal 
damages  were  brought  before  the  court  by 
the  state  officers  by  certiorari,  and  the  court  on 
affirming  the  proceedings  and  deciding  that  the- 
State  was  liable  to  pay  the  award  (as  appears 
by  the  report  and  also  by  the  rule  entered  on 
that  occasion,  which  we  have  examined),  di- 
rected the  payment  of  interest  thereon.  The 
point  was  distinctly  made  by  the  other  party;, 
and  it  seems  to  be  understood  that  in  all  such 
cases  interest  is  allowed  as  against  the  State, 
where  in  other  cases  it  would  be  just  to  allow 
it.  Thus,  in  a  case  in  Pennsylvania  (Respub- 
lica  v.  Mitchell,  2  Dall.,  101),  which  related  to- 
a  settlement  of  accounts  with  the  Comptroller- 
General,  the  court  resolved  that  the  State  was 
liable  to  pay  interest  as  well  as  individuals.  So 
interest  was  *held  to  be  payable  on  [*4O4 
treasury  notes  after  due.  2  Mason,  1.  In- 
deed, there  can  be  no  reason  why  the  State, 
refusing  or  unable  to  pay  a  just  debt,  should 
not  pay  interest  thereon  in  the  same  manner 
as  individuals.  The  rule  cannot  be  enforced 
as  against  the  State,  it  is  true,  as  it  can  be 
against  individuals,  because  it  is  not  amenable 
to  the  judicial  tribunals;  but  it  is  practically 
enforced  whenever  it  can  be,  when  its  officers, 
properly  come  or  are  brought  before  such  tri- 
bunals. 

In  a  case  like  the  present,  the  withholding; 
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of  the  payment  of  the  principal  and  a  refusal 
to  pay  interest  by  the  State  would  almost 
amount  to  a  violation  of  the  Constitution;  at 
least  it  would  bean  evasion  of  its  spirit.  It  is 
to  be  borne  in  mind  that  the  present  award  is 
for  the  damages  which  a  citizen  has  sustained 
for  the  taking  of  his  private  property  for  pub- 
lic use.  The  late  Constitution,  art.  7,  sec.  7, 
declares  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion. It  has  been  judicially  held  that  private 
property  may  be  taken  for  public  use  before 
the  compensation  is  actually  paid,  so  that  pro- 
vision for  payment  out  of  an  adequate  fund 
be  made  at  the  time.  Rogers  v.  Bradshaw,  20 
Johns.,  735;  Bloodgood  v.  B.R  Co.,  18  Wend., 
9.  It  is  apparent  that  if  the  State  enter  upon 

Erivate  property  and  at  the  time  ascertain  what 
i  the  just  compensation,  but  refuse  to  pay 
such  compensation  for  years,  and  do  not  pay 
interest  on  the  amount  ascertained,  it  will,  at 
the  time  of  payment,  be  far  from  the  just  com- 
pensation required  by  the  Constitution  to  be 
made.  Such  a  case  would  be  an  evasion  of 
the  spirit  and  meaning  of  the  Constitution. 

I  cannot  doubt  but  that,  in  a  case  like  this, 
where  the  indebtedness  is  created  for  private 
property  taken  and  appropriated  for  public 
use  (and  that  is  as  far  as  the  principle  need  be 
carried  for  the  purposes  of  this  case),  the  State 
is  liable  to  pay  interest  on  the  amount  of  such 
indebtedness,  and  that  the  courts  should  en- 
force it  whenever  through  the  medium  of  pub- 
lic officers  it  acquires  jurisdiction  to  adjudi- 
cate upon  it. 

It  is  not,  however,  necessarily  to  be  inferred 
from  this  principle  that  the  State  must  seek 
4O£>*]  its  creditor  and  pay  the  debt  as  *soon 
as  it  accrues,  at  the  peril  of  paying  interest;  or 
that  the  public  creditor  may  refrain  from  de- 
manding it  and  entitle  himself  to  interest  as 
long  as  he  chooses  to  forbear  asking  for  it  aft- 
er it  becomes  due,  and  to  demand  it  when  he 
pleases  with  the  accruing  interest.  Such  a  re- 
sult would  be  oppressive  to  the  State  and  intol- 
erable for  its  inconvenience.  The  State  is  to 
be  presumed  to  have  the  funds  in  hand  to  meet 
the  demands  upon  it ;  and  especially  when  it 
appropriates  private  property  for  the  public 
use  it  is  presumed  to  have  prepared  itself  with 
the  necessary  money  to  pay  the  just  compensa- 
tion. In  many  cases  it  is  paying  interest  else- 
where for  the  funds  borrowed  for  such  pur- 
pose, and  it  would  be  most  unjust  to  compel 
the  payment  of  interest  to  the  creditor  for 
whom  such  money  was  borrowed,  because  he 
had  not  chosen  to  demand  payment  of  his 
debt. 

As  it  is  to  be  presumed  that  the  State  has 
funds  in  hand  to  meet  the  demands  of  its  pub 
lie  creditors  as  they  become  due,  a  creditor 
cannot  be  entitled  to  interest  until  he  has  de- 
manded payment  of  his  debt.  If  in  a  case 
like  the  present  the  creditor  owning  a  debt  de- 
mands payment  of  the  State  or  the  proper  offi- 
cer, and  payment  is  refused  either  because  the 
claim  is  resisted  or  because  the  State  is  not  in 
funds  to  pay.  the  creditor  should  be  entitled, 
on  the  establishment  of  his  debt,  to  interest 
thereon  from  the  time  of  the  demand.  In  this 
case,  there  has  been  no  demand  of  payment  of 
the  award  so  far  as  appears  from  the  return 
other  than  that  implied  by  the  service  of  the 
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mandamus,  and  the  return  states  that  the  Com- 
missioners have  not  refused  to  pay  any  fur- 
ther sum  upon  such  award,  and  have  been  al- 
ways ready  and  willing  to  pay  the  amount 
justly  due. 

As  there  does  not  appear,  so  far  as  we  know, 
to  have  been  any  demand  made  of  payment  of 
the  award,  the  interest  upon  the  award  from 
the  date  thereof  down  to  the  time  of  the  service 
of  the  mandamus  cannot  be  allowed  to  the  re- 
lators.  A  peremptory  mandamus  must  issue 
directing  the  payment  of  the  amount  due  at  the 
time  of  the  service  of  the  alternative  writ,  with, 
interest  from  that  time. 

Ordered  accordingly. 

Cited  in-7  Daly,  145. 
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Entire  Contract  to  Deliver  a  Quantity  of  Lumber 
by  a  Certain  Day — Extension  of  Time — Second 
Breach — No  Recovery. 

A  party  contracting  to  deliver  a  quantity  of  lum- 
ber at  a  given  day,  at  a  certain  price  per  foot,  to  be- 
paid  for  on  delivery  of  the  whole,  but  who  delivers 
only  a  part  by  the  day  specified,  cannot  recover  for 
the  part  delivered,  though  it  be  used  by  the  vendee. 

And  where,  in  such  a  case,  after  the  day  htid 
passed,  the  parties  agreed  that  the  contract  should 
be  considered  performed  on  the  delivery  of  another 
specified  quantity  of  lumber  at  a  still  future  day, 
and  a  portion  of  the  lumber  specified  in  such  new 
contract  was  delivered  and  used  by  the  vendee,  but 
it  was  not  all  delivered :  held,  that  there  could  not 
be  a  recovery  for  the  lumber  delivered  under  either 
contract. 

Citations— 13  Johns.,  165  ;  13  Johns.,  94,  359 ;  1» 
Johns.,  337 ;  8  Cow.,  63 ;  4  Wend.,  604 ;  14  Wend.,  257  ; 
13  Wend.,  258;  18  Wend.,  187;  16  Wend.,  632;  9  Barn. 
&  C.,  386. 

MOTION  to  set  aside  the  report  of  referees. 
The  action  was  debt  on  a  sealed  agreement, 
dated  December  23, 1840,  by  which  the  plaint- 
iff agreed  to  deliver  to  the  defendant,  by  the 
first  day  of  July  then  next,  at  certain  places- 
specified,  certain  timber  and  plank,  at  certain 
prices  per  foot,  payable  when  the  whole  should 
be  delivered  and  accepted.  One  count  averred 
the  delivery  of  the  lumber  according  to  the 
contract,  and  that  the  price  had  not  been  paid. 
Another  count  averred  a  partial  delivery  of  the 
lumber  within  the  time  specified,  and  stated 
that  after  that  time  it  was  agreed  between  the 
parties  that  the  plaintiff  should  deliver  a  cer- 
tain bill  of  oak  timber  by  the  spring  of  1842, 
which  the  defendant  agreed  to  receive,  and 
that  it,  together  with  the  lumber  already  de- 
livered, should  be  considered  a  full  execution 
and  performance  of  the  contract.  Averment, 
that  the  oak  timber  had  been  delivered  accord- 
ing to  the  second  agreement.  There  was  also- 
a  count  for  lumber,  plank  and  timber  sold  and 
delivered.  Plea,  nil  debet,  with  notice  of  spe- 
cial matter. 

On  the  trial  the  sealed  agreement  to  the  ef- 
fect stated  in  the  declaration  was  proved,  and 
a  delivery  of  part  of  the  timber  specified  was 
shown.  It  appeared  that  in  December,  1841, 
a  parol  agreement  such  as  that  stated  in  the 


NOTE.— Entire  contracts— FiM  performance,  a  con- 
dition precedent  to  a  recovery  on— What  excusesfull 
performance.  See  M'Millan  v.  Vanderlip,  12  Johns.. 
165,  note ;  Champlin  v.  Rowley,  18  Wend..  187,  note. 
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•declaration  was  made  and  that  the  plaintiff 
within  the  time  specified  in  that  agreement  had 
delivered  the  quantity  of  timber  agreed  upon, 
4O7*]  but  a  *portion  of  it,  about  one  hun 
<ired  and  sixty  feet,  was  elm,  instead  of  the 
oak  timber  which  the  defendant  had  agreed  to 
deliver.  The  defendant  had  used  such  of  the 
timber  delivered  under  both  contracts  as  was 
suitable  for  his  purpose,  and  had  made  a  pay- 
ment on  account  of  the  lumber. 

The  defendant  insisted  that  the  plaintiff  had 
not  performed  either  agreement  and,  there 
fore,  could  not  recover.  The  referees  reported 
in  favor  of  the  plaintiff. 

Mr,  A.  Taber,  for  defendant,  moved  to  set 
aside  the  report. 

Mr.  W.  Tracy,  for  plaintiff. 

By  the  Court,  Whittlesey,  /.  The  plaint- 
iff agreed  to  furnish  and  deliver  to  the  defend- 
ant certain  descriptions  of  lumber,  at  specified 
prices,  to  be  delivered  on  or  before  a  certain 
day,  and  payment  was  to  be  made  when  it  was 
all  delivered  and  accepted.  He  had  delivered 
a  considerable  portion  of  the  lumber  before  the 
day  fixed  for  the  delivery  by  the  contract;  but 
as  he  had  not  delivered  it  all  by  that  day,  it  is 
•clear  that  he  could  not,  under  the  contract,  re- 
cover even  for  what  he  had  delivered,  as  the 
contract  is  an  entire  thing,  and  the  delivery  of 
the  whole  of  the  lumber  by  the  day  was  a  con- 
dition precedent  to  the  right  to  the  payment 
for  any  part. 

The  plaintiff  claims  that  he  was  relieved 
from  the  consequences  resulting  from  the  want 
of  a  strict  performance  of  this  agreement  by  a 
subsequent  parol  agreement,  by  which  the  de 
fendant  stipulated  that  if  he  would  furnish  a 
•certain  bill  of  oak  timber  by  the  following 
spring, he  would  be  satisfied  in  regard  to  the  first 
agreement.  Conceding  that  it  was  competent  to 
modify  the  original  sealed  agreement  by  anew 
agreement  by  parol,  and  that  such  new  agree- 
ment was  fully  proved,  it  only  modified  the 
Urst  agreement  by  extending  the  time  for  the 
delivery  of  the  lumber,  and  altering  the  bill  of 
specific  lumber  to  be  delivered.  The  prices  un- 
der the  former  agreement  were  to  govern,  and 
the  provision  in  the  old  agreement  that  pay- 
ment was  to  be  made  when  all  the  lumber  was 
4O8*]  delivered,  was  also  *retained.  Under 
this  new  agreement  some  lumber  was  delivered, 
but  the  whole  of  the  oak  lumber  required  by 
this  agreement  was  not  delivered.  A  number 
of  pieces  of  elm  were  substituted  by  the  plaint- 
iff in  place  of  the  oak,  which  the  defendant 
did  not  receive,  and  thus  this  new  agreement 
has  never  been  fulfilled  on  the  part  of  the 
plaintiff.  The  defendant  has  received  quanti- 
ties of  lumber  under  both  agreements;  the  time 
for  the  delivery  under  each  has  elapsed,  the 
plaintiff  has  not  fulfilled  the  contract  on  his 
part  by  delivering  all  the  lumber  even  under 
the  new  agreement,  and  the  question  presents 
Itself  whether  he  is  entitled  to  payment  for  the 
lumber  actually  delivered.  There  is  a  class  of 
•cases  in  our  courts  which  are  analogous  to  this, 
relating  to  contracts  for  labor,  which  hold  that 
1f  one  contracts  to  labor  for  another  for  a  given 
period  of  time,  he  cannot  recover  for  a  portion 
of  the  time,  the  contract  being  an  entire  thing, 
and  that  the  performance  of  the  service  for 
the  whole  term  is  a  condition  precedent  to  a 
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right  to  payment  for  any  part.  McMillan  v. 
Vanderlip,  12  Johns..  165;  Jenninqn  v.  Camp, 
13  Id.,  94 ;  Reabv.  Moor,  19  Id.,  337  ;  Lantry 
v.  Parks,  8  Cow.,  63;  Stephens  v.  Beard,  4 
Wend.,  604;  Sickles  v.  Patlison.  14  Wend.,  257. 
The  same  principle  is  held  applicable  to  con- 
tracts for  the  delivery  of  a  specific  quantity  of 
any  article  of  merchandise,  at  a  given  day,  to 
be  paid  for  when  the  whole  is  delivered.  "  If  a 
part  only  is  delivered,  the  vendor  cannot  re- 
cover for  the  portion  delivered,  unless  the  de- 
livery of  the  residue  was  prevented  by  the  vend- 
ee. Champlin  v.  Rowley,  13  Wend.,  258,  af- 
ffirmed  in  error,  18  Id.,  187;  Ketchum  v.  Evert- 
son,13  Johns., 359;  Meadv.  Degolyer,  16  Wend,. 
632.  I  consider  the  two  cases  of  Champlin  v. 
Rowley,  and  Mead  v.  Degolyer,  one  of  which  was 
the  adjudication  of  the  court  of  dernier  ressort, 
as  conclusive  upon  the  question  presented  by 
the  case  now  before  us.  The  current  of  decis- 
ions in  our  own  courts  has  been  uniform. 
There  are  some  English  decisions  the  other 
way  particularly  Oxendale  v.  WethereU,  9  Barn. 
&  C.,  386;  but  they  are  commented  upon  in  the 
cases  in  our  own  courts  above  referred  to,  and 
their  doctrine  repudiated. 

*  Under  the  doctrine  of  these  cases,  [*4O9 
the  plaintiff  clearly  could  not  recover  under 
the  first  agreement.  That  was  only  departed 
from  on  condition  that  the  plaintiff  should 
furnish  a  certain  bill  of  oak  timber  within  a 
certain  other  specified  time.  He  did  not  do  this. 
Instead  of  oak  timber  a  part  of  the  lumber  he 
furnished  was  elm,  which  the  defendant  did 
not  except,  and  unless  he  furnished  the  entire 
lumber  according  to  the  bill  and  by  the  time 
mentioned  in  the  new  agreement,  he  is  not  en- 
titled to  recover  even  for  that  which  he  has  de- 
livered. In  my  judgment  the  report  of  the 
referees  should  be  set  aside. 

Motion  granted. 

Commented  on— 48  Barb..  172. 

Explained— 81  N.  Y.,  346 :  37  Am.  Rep.  506. 

Cited  in-11  N.  Y.,  31 ;  17  N.  Y.,  185;  3  Lans.,  524 ; 
60  Barb.,  147 ;  66  Barb.,  595 ;  41  How.  Pr.,  403  ;  6  Bos., 
566 ;  35  Super.,  222 ;  IE.  D.  S.,  397 ;  1  Daiy,  201. 


THE   PEOPLE,  ex  rel.  JOHK  R.  EASTMAN, 
SEAMAN. 

Elections — Quo  Warranto  to  Determine  Title  to 
an  Office  —  Sufficiency  of  Ballot  Containing 
only  Initials  of  Christian  Names  —  Special 
Verdict  —  Appointment  of  Supervisor  — Evi- 
dence. 

A  ballot  cast  for  a  candidate  for  office  in  which 
only  the  initial  letters  of  his  Christian  names  are  in- 
serted—as J.  R.  Eastman,  for  John  R.  Eastman—  is 
a  legal  ballot  for  the  person  designated  by  such  ini- 
tials, provided  it  be  found  by  verdict  that  the  elect- 
or so  intended. 

Upon  an  information  to  try  the  right,  to  an  office, 
it  is  competent  to  look  beyond  the  canvass  for  the 
purpose  of  giving  effect  to  such  a  ballot. 


NOTE.— Voters  and  elections— Ballots—  Use  of  initial 
or  abbreviated  name  upon  a  ballot.  See  People  v. 
Ferguson,  8  Cow.,  102. 

The  court  may  gt\  behind  the  certificate  and  the 
voter  may  be  received  as  a  witness  to  prove  for 
whom  he  cast  his  ballot.  People  v.  Cook,  8  N.  Y., 
67  ;  14  Barb.,  259 :  People  v.  Vail,  20  Wend..  12. 

See,  however.  People  v.  Tisdale,  1  Doug.,  59. 

It  is  immaterial  how  many  names  a  ballot  contains  if 
It  have  only  one  for  the  office  in  question.  People 
v.  Cook,  8  N.  Y.,  67;  Perkins  v.Carraway.  59  Miss.,  222. 
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And  where  the  justices  of  the  peace  of  a  town  had 
made  an  appointment  of  supervisor,  on  the  suppo- 
sition that  there  had  been  a  failure  to  elect  one  at 
the  preceding  town-meeting,  and  on  the  trial  of  an 
Information  in  the  nature  of  a  cruowamwto  against 
the  person  so  appointed  it  appeared  that  the  presid- 
ing: officers  of  the  town-meeting1  had  declared  at  the 
close  of  their  canvass  that  there  was  a  tie  vote  be- 
tween the  two  candidates  for  supervisor ;  held,  that 
it  was  competent  lor  the  people  to  prove  on  such 
trial  that  a  vote  had  been  given,  intended  for  the 
relator,  in  which  only  the  initial  letters  of  his  name 
wore  inserted,  and  which  If  allowed  would  have 
elected  him. 

Held,  also,  that  the  determination  of  the  officers 
of  the  town-meeting,  and  also  the  appointment  by 
the  justices  might  be  drawn  in  question  on  the  trial 
of  an  information  against  the  incumbent,  by  show- 
ing that  a  choice  had  actually  been  made  at  the 
town-meeting. 

But  where  a  ballot  cast  at  a  town-meeting  had 
upon  it  the  names  of  two  persons  for  the  office  of 
supervisor  ;  held,  that  it  was  incompetent  on  the 
trial  of  an  information  prosecuted  to  determine  the 
title  to  the  office  to  show  that  the  elector  who  de- 
posited the  ballot  Intended  to  vote  for  one  of  the 
persons  named  therein. 

Citations— 8  Cow.,  102:  4  Cow.,  297;  2  Wend.,  12;  1 
R.  S.,  139,  sec.  52 ;  344,  sees.  8,  9 ;  347,  sec.  31 ;  8  Johns., 
69 ;  16  Johns.  49 ;  8  Wend..  396. 

TNFORMATION  in  the  nature  of  a  quo  war- 
JL  ranlo  to  determine  the  title  of  the  defend- 
4 1O*]  ant  *to  the  office  of  Supervisor  of  the 
Town  of  Pawling,  in  the  County  of  Dutchess, 
tried  at  the  Dutchess  Circuit  in  March,  1844, 
before  Ruggles,  late  G.  Judge.  The  jury  found 
a  special  verdict,  in  which  it  was  stated  that 
at  the  annual  town-meeting  for  that  town  held 
April  4,  1843,  the  presiding  officers  declared 
that  the  votes  were  equally  divided  between 
the  defendant  and  the  relator,  each  having  re- 
ceived 155  votes.  The  certificate  of  the  pre- 
siding officers,  filed  according  to  law,  stated 
the  election  of  the  other  town  officers,  but  was 
silent  respecting  any  choice  of  or  attempt  to 
choose  a  Supervisor.  The  verdict  also  stated 
that  on  the  Saturday  next  succeeding  the  town- 
meeting  four  justices  of  the  peace  of  Pawling, 
by  an  instrument  under  their  hands  and  seals, 
reciting  that  there  had  been  a  failure  to  elect  a 
supervisor  by  the  electors  at  the  town-meeting, 
appointed  the  defendant  to  that  office  for  the 
ensuing  year;  the  defendant  took  the  oath  of 
office,  and  the  appointment  and  oath  were  duly 
iiled;  that  at  the  aforesaid  town-meeting  one 
vote  was  given  for  J.  R.  Eastman  for  Super- 
visor, which  was  intended  by  the  elector  who 
deposited  it  for  the  relator,  but  that  it  was  not 
counted  in  his  favor,  and  that  had  it  been  so 
counted  he  would  have  been  elected. 

A  bill  of  exceptions  was  also  taken  upon  the 
trial,  by  which  it  appears  that  the  defendant 
insisted  that  the  certificate  of  the  presiding  of- 
ficers of  the  town-meeting,  and  the  instrument 
of  appointment  executed  by  the  justices,  were 
conclusive  in  the  defendant's  favor,  and  could 
not  be  questioned;  and  also  that  the  vote  for 
J.  R.  Eastman  could  not  be  taken  into  consid- 
eration in  favor  of  the  defendant,  because  the 
ballot  had  not  been  returned  as  required  by 


law,  and,  moreover,  that  it  ought  to  have  been 
rejected,  as  had  been  done,  as  it  was  not  a  le- 
gal vote  for  the  relator.  The  judge  decided 
against  these  positions,  and  received  the  evi- 
dence touching  the  vote  for  J.  R.  Eastman.  It 
was  also  stated  in  the  bill  of  exceptions,  that 
it  appeared  that  a  ballot  was  found  in  the 
box,  which  had  on  it  the  names  both  of  the  re- 
lator and  the  defendant,  which  was  rejected 
by  the  canvassers.  The  defendant  offered  to 
show  by  a  witness  that  *an  elector  [*411. 
showed  this  ballot  to  him  (the  witness)  with 
the  name  of  the  relator  upon  it,  and  requested 
the  witness  to  alter  it  by  substituting  the  name 
of  the  defendant;  that  the  witness  did  there- 
upon insert  the  defendant's  name,  but  neglect- 
ed to  erase  that  of  the  relator  thereupon.  The 
judge  excluded  this  evidence,  and  the  defend- 
ent  excepted  to  the  several  decisions  made 
against  him. 

Mr.  A.  L.  Jordan,  Atty-Gen.,  for  the  peo- 
ple. 

Mr.  C.  Swan,  for  defendant. 

By  the  Court,  Whittlesey,  J.  The  special 
verdict  finds  that  the  ballot  given  for  J.  R. 
Eastman  was  intended  for  the  relator.  This 
fact  brings  this  case  within  the  doctrine  estab- 
lished in  People  v.  Ferguson,  8  Cow.,  102,  and 
several  subsequent  cases,  and  indicates  clearly 
that  the  relator  was  legally  entitled  to  the  of- 
fice of  Supervisor.  It  is  held  in  all  the  cases 
that  in  a  proceeding  of  this  kind  instituted  to 
try  the  right  of  office  directly,  it  is  competent 
to  go  behind  the  certificates,  which  would  oth- 
erwise be  conclusive,to  ascertain  the  real  facts 
of  the  case.  Such  certificates  were  held  not  to 
be  conclusive  in  People  v.  Van  Slyck,  4  Cow., 
297;  People  v.  Ferguson,  supra,  and  People  v. 
Vail,  20  Wend.,  12,  in  which  proceedings  were 
instituted  directly  to  try  the  right.  In  the  last 
case  Bronson,  J.,  says:  "Such  proceeding 
reaches  beyond  those  evidences  of  title  which 
are  conclusive  for  every  other  purpose,  and  in- 
quires into  and  ascertains  the  abstract  ques- 
tion of  right."  The  circuit  judge  was,  there- 
fore, right  in  holding  that  the  certificates  were 
not  conclusive  in  favor  of  the  defendant,  and 
in  admitting  evidence  as  to  the  ballot  with  the 
name  J.  R.  Eastman  upon  it. 

The  defendant  contends  that  the  ballot,  J. 
R.  Eastman,  being  an  imperfect  one,  should 
have  been  preserved  and  returned  ;  and  be- 
cause it  was  not  properly  returned  that  no  no- 
tice can  be  taken  of  it.  The  Statute  in  Rela- 
tion to  the  Election  of  Town  Officers  provides 
that  "The  like  proceedings  shall  be  had  as  to 
ballots  folded  together  and  as  to  differences  in 
number,  *as  are  prescribed  in  the  4th  [*4 1 2 
title  of  the  6th  chapter."  1  R.  S.,  844,  sec.  8. 
The  title  thus  referred  to  provides  for  ballots 
folded  together,  and  for  differences  in  number 
between  the  ballots  and  the  poll  list  ;  and  the 
52d  section,  1  R.  S..  139,  makes  it  the  duty  of 


Where  votes  for  H.  L.  Morey  are  counted  with 
votes  for  Henry  L.  Morey,  and  It  Is  not  averred  that 
H.  L.  Morey  and  Henry  L.  Morey  are  not  the  same 
person,  mandamus  will  not  Issue  to  compel  such 
votes  to  be  counted  as  for  two  persons.  State  v. 
Foster.  38  O.  St.,  599.  County  canvassers  cannot  take 
proof  that  votes  for  Andrew  C.  Getty  were  intend- 
ed for  Andrew  H.  Getty.  Kortz  v.  Greene  Co.  Can- 
vassers, 12  Abb.  (N.  Y.)  N.  C.,  84.  Compare  Re  Judge 
of  Election,  12Phila.,  631. 
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See,  generally,  People  v.  McManus,  34  Barb.,  620 ; 
22  How.  Pr.,  25:  State  v.  Berg.,  76  Mo.,  136;  Milli- 
gan's  Appeal.  96  Pa.  St.,  222;  Re  Gilleland  Contested 
Election,96  Pa.  St.,  224  ;  State  v.  Marks.6  Lea.  (Tenn.), 
12;  Applegate  v.  Eagan,  74  Mo.,  258  :  Hawes  v.  Mil- 
ler, 56  la.,  395 ;  Coffey  v.  Edmonds.  58  Cal.,  521. 

Quo  warranto  against  the  usurper  of  a  public  office. 
The  court  may  an  behind  the  returns  of  the  canvassers. 
See  People  v.  Van  Slyck,  4  Cow.,  297,  note. 
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inspectors  of  election  to  preserve  a  true  copy  of 
all  ballots  rejected  as  defective,  with  the  orig- 
inals attached,  and  to  deliver  the  same  to  the 
town  clerk  to  be  filed  in  his  office.  The  chap- 
ter in  relation  to  elections  of  town  officers 
hardly  embraces  and  embodies  this  52d  section 
in  the  chapter  relative  to  elections  other  than 
for  militia  and  town  officers;  but  if  it  does,  it 
only  shows  that  the  presiding  officers  have 
neglected  their  duty  in  not  returning  the  de- 
fective ballot,  and  the  relator  should  not  be 
injured  by  such  neglect.  The  ruling  of  the 
circuit  judge  was  right  in  relation  to  this  mat- 
ter. He  also  properly  rejected  the  proof  which 
was  offered  in  regard  to  the  ballot  which  had 
upon  it  the  names  of  both  the  relator  and  the 
defendant.  The  intention  of  the  elector  can- 
not be  thus  inquired  into  when  it  is  opposed  or 
hostile  to  the  paper  ballot  which  he  has  depos- 
ited in  the  ballot  box.  We  might  with  the 
same  propriety  permit  it  to  be  proved  that  he 
intended  to  vote  for  one  man  when  his  ballot 
was  cast  for  another;  a  species  of  proof  not  to 
be  tolerated. 

It  is  further  urged  on  behalf  of  the  defend- 
ant that  the  act  of  the  justices  in  appointing 
the  defendant  Supervisor  was  a  judicial  one, 
and  cannot  be  inquired  into  or  impeached  in 
any  collateral  way,  and  can  only  be  reviewed 
by  certiorari. 

It  was  held  in  Wood  v.  Peake,  8  Johns. ,  69, 
sanctioned  by  Wildy  v.  Washburn,  16  Id.,  49, 
that  such  appointments  by  justices  were  judi- 
cial acts,  which  were  not  to  be  questioned  in 
any  collateral  action  between  individuals.  This 
is  sound  doctrine,  and  is  equally  applicable  to 
the  decision  of  a  Board  of  Canvassers  declaring 
the  results  of  an  election  to  office.  The  decis- 
ion of  the  canvassers  cannot  be  called  in  ques- 
tion collaterally,  but  only  in  a  proceeding  in- 
stituted directly  to  try  the  right  to  the  office. 
In  Woodv.  Peake  it  is,  indeed,  said  that  the  ap- 
pointment remains  valid  until  it  be  set  aside  or 
quashed  upon  certiorari.  But  this  only  deter- 
413*]  mines  that  the  *appointment  may  be 
questioned  by  certiorari,  and  not  that  it  may 
not  be  questioned  in  other  forms  of  proceeding 
instituted  directly  for  the  purpose  of  question- 
ing it.  While  proceedings  may  be  had  by  cer- 
tiorari it  does  not  follow  that  no  proceedings 
can  be  had  in  any  other  mode.  Proceedings 
by  certiorari  are  not  such  as  could  do  complete 
justice  in  a  case  like  this,  while  an  information 
in  the  nature  of  a  quo  warranto  is  specially 
adapted  to  suit  such  cases.and  is  peculiarly  ap- 
propriate to  try  the  right  to  office,  and  to  give 
the  full  measure  of  redress  in  case  of  success. 
The  justices  had  no  jurisdiction  to  appoint  a 
Supervisor  unless  the  townjieglected  to  choose 
one  at  the  annual  town  meeting.  1  R.  S.,  347, 
sec.  81.  If  there  was  a  tie  between  the  can- 
didates and  the  meeting  broke  up  without  a 
further  vote,  there  was,  undoubtedly,  a  neg- 
lect to  choose.  To  ascertain  how  the  vote  stood 
the  presiding  officers  were  to  canvass  the  votes, 
make  a  statement  of  the  result,  to  be  entered 
at  length  in  the  minutes  and  to  be  publicly 
read  to  the  meeting.  7d.,344,  sec.  9.  The  re- 
sult was  canvassed  and  stated,  but  was  not  en- 
tered in  the  minutes  as  required.  The  entry 
was  silent  as  to  the  vote  upon  Supervisor.  And 
upon  this  silence  the  justices  are  presumed  to 
have  acted.  If,  in  point  of  fact,  this  entry  was 
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false,  and  there  had  been  a  Supervisor  elected, 
the  justices  would  have  had  no  jurisdiction  to 
appoint  one.  The  certificate  or  entry  of  the 
presiding  officers  is  the  basis  of  the  judicial  ac- 
tion of  the  justices,  as  the  certificate  of  a  Board 
of  Canvassers  is  the  evidence  of  title  to  office. 
Such  certificate  may  be  questioned  in  the  prop- 
er proceeding  in  the  latter  case, and  I  do  not  see 
why  it  may  not  in  the  former,  when  the  inqui- 
ry is,  whether  the  justices  had  authority  to 
make  an  appointment. 

This  proceeding  is  instituted  to  try  the  right 
of  office.  It  is  an  appropriate  proceeding  for 
that  purpose.  And  in  it  we  can  look  beyond 
evidences  of  title  to  office  which  are  conclusive 
for  every  other  purpose,  and  determine  whose 
is_  really  the  abstract  right.  We  can  look  be- 
hind the  certificate  to  see  whether  the  canvas* 
of  the  presiding  officers  was  correct — whether 
they  allowed  the  proper  votes  ;  whether  they 
determined  correctly  *or  otherwise  [*4l4 
that  two  of  the  candidates  had  an  equal  number 
of  votes;  whether  there  was  a  neglect  to  choose 
at  the  town  meeting,  so  as  to  give  the  justices 
jurisdiction  to  appoint.  Going  thus  behind 
the  certificates,  the  special  verdict  informs  us 
that  there  was  no  neglect  to  choose ;  conse- 
quently, that  there  was  no  jurisdiction  in  the 
justices  to  appoint  ;  and  that  the  relator  was- 
lawfully  elected  Supervisor. 

The  year  for  which  this  election  was  made 
has  passed,  and  there  can  be  no  judgment  of 
ouster,  and  the  relator  cannot  be  put  into  of- 
fice, but  he  is  still  entitled  to  judgment  and  to 
his  costs.  People  v.  Loomis,  8  Wend.,  396. 

Judgment  for  the  plaintiff '. 

Certificate  of  election— Co nclusiveness  of.  Cited  in 
—8  N.  Y.,  83 ;  59  Am.  Dec.,  462 ;  27  N.  Y.,  55 ;  14  Barb., 
299 :  30  Barb..  597 : 25  How.  Pr.,  503  ;  54  How.  Pr.,  155 ; 
58  How.  Pr.,  145 ;  2  Abb.  Pr..  430 ;  26  Cal.,  214. 

Trying  title  of  officer— Quo  warranto— Costs.  Cited 
in-52  N.  Y.,  578;  11  How.  Pr.,  433 ;  85  111.,  488. 


ROSEBOOM  ,t>.  VAN  VECHTEN. 

Heal  Property — Levy  of  a  Fine — Statutes— Repeal 
of— Publication  of  Notice —  Who  May  Levy  a 
Fine — Statute  of  Limitations — Adverse  Posses- 
sion— Grant  of  Lands  Held  Adversely,  Void. 

The  omission  to  publish  notice  of  the  levying  of  a 
fine,  as  required  by  the  6th  section  of  the  Act  Con- 
cerning Fines  and  Recoveries,  1  K.  L.,  358,  does  not 
render  the  fine  void. 

It  may,  for  that  cause,  be  reversed  on  error,  or 
set  aside  for  irregularity.  Per  Beardsley,  Ch.  J. 

As  the  last  proclamation  of  a  fine  cannot  be  regu- 
larly made  without  proof  that  the  notice  has  been 
published,  the  record  of  the  proceedings  with  a 
statement  of  all  the  proclamations  indorsed,  is  suf- 
ficient evidence  that  notice  has  been  published. 

A  fine  with  proclamations  levied,  according  to 
the  Act  Concerning  Fines  while  that  Act  was  in  force 
and  five  years'  non-claim  after  the  title  of  the  re- 
mainder-man accrued,  bars  such  remainder-man, 
though  within  the  five  years,  the  Act  Concerning 
Fines  was  abrogated  by  the  repealing  Act  connected 
with  the  Revised  Statutes.  3  R.  S.,  129. 

The  levying  of  a  fine  was  an  act  done,  and  a  pro- 
ceeding had,  and  by  it  a  right  was  established,  with- 
in the  saving  clause  of  the  repealing  Act,  though 


NOTE.— Adverse  possession— What  constitutes— Ef- 
fect of.  See  McCormick  v.  Barnum.  10  Wend.,  104, 
notes  cited;  Humbert  v.  Trinity  Church,  24  Wend., 
587,  note ;  Simpson  v.  Downing,  23  Wend.,  316,  note. 

Conveyance  of  land  hebl  adversely,  void.  For  a  full 
discussion,  see  Whitaker  v.  Cone.  2  Johns.  Cas.,  58, 
note ;  Jackson  v.  Todd,  2  Cai.,  183,  note ;  Jackson  v. 
Wheeler,  10  Johns.,  164,  note. 
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the  time  within  which  a  party  affected  might  avoid 
the  fine  by  action  or  entry  had  not  elapsed. 

If  the  Act  had  been  unconditionally  repealed  with- 
in the  period  limited  for  an  action  or  entry,  the  fine 
would  still  have  been  a  valid  act.  Per  Beardsley, 
Ch.  J. 

To  the  valid  levying  of  a  fine  it  is  essential  that  one 
of  the  parties  to  the  proceeding  should  have  had  a 
freehold  estate  in  the  premises. 

Tenant  for  hia  own  life,  or  the  life  of  another,  is  a 
freeholder  and  may  levy  a  fine. 
415*]     *An  estate  durante  viduetate  is  a  freehold  in 
tin1  widow  and  in  anyone  to  whom  she  may  convey 
the  land. 

If  one  seised  of  an  estate  in  land  per  outer  vie,  or 
durante  viduetate,  die  intestate  the  estate  vests  in 
the  personal  representatives. 

If  an  executor  or  administrator  take  an  estate  per 
cuter  vie,  by  reason  of  the  intestacy  of  the  party 
whom  they  represent,  and  convey  such  estate  to  an- 
other, the  grantee  in  such  conveyance  takes  an  es- 
tate of  freehold,  and  is  competent  to  levy  a  fine  of 
such  land. 

A  person  in  the  adverse,  though  wrongful  posses- 
sion of  land,  holding  as  owner,  has  a  tortious  estate 
in  the  land,  and  is  a  freeholder  de  facto. 

Such  an  estate  though  tortious  was  sufficient  to 
authorize  the  levying  of  a  fine,  which  after  five 
years'  non-claim,  would  bar  the  rights  of  the  re; 
mainder-men  and  of  strangers. 

Where  a  widow  seised  of  land  durante  viduetate, 
the  remainder  being  in  her  children,  conveyed  in 
fee  with  full  covenants,  to  one  who  entered  and 
held  the  land  claiming  to  be  owner  in  fee ;  and  the 
defendant  having  entered  and  held  as  owner  under 
mcsne  conveyances  from  the  grantee  of  the  widow, 
levied  a  fine  with  proclamations  while  the  Statute 
of  Fines  was  in  force ;  held,  that  the  tine  was  valid 
and  barred  the  remainders. 

A  tine  with  proclamations  and  five  years'  non- 
claim  bars  such  estates  only  as  have  been  devested 
and  turned  into  rights.  Per  Beardsley,  Ch.  J. 

The  general  Statute  of  Limitations  can  only  be 
set  up  where  there  has  been  an  actual  ouster  of  the 
freehold.  In  modern  legal  phraseology  the  wrong- 
ful freehold  of  the  disseisor  is  called  an  adverse  pos- 
session. 

Where  land  is  held  adversely  the  party  out  of  pos- 
session, although  he  may  be  the  rightful  owner,  is 
incapable  of  conveying  a  title  to  another. 

Citations-2  R.  S.,  293,  Art.  1 ;  779 ;  1  R.  L.,  1813,  p. 
358,  sec.  7  ;  360.  sees.  6,  7  ;  361,  sec.  7  ;  365,  sec.  4 ;  3  R. 
S.,  129, 132,  No.  93, 155,  sec.  5;  Laws',  1808,  ch.  219,  sec. 
2 ;  5  Cruise,  Dig.,  98,  sec.  79 ;  276,  ch.  14.  sec.  1 ;  2  Bl. 
Com.,  166-179,  274,  310,  349,  355-357 :  3  Prest.  Abs., 
110,  111 ;  1  Shep.  Touch,  by  Prest.,  13,  14  (68;,  pp.  20, 
30,  203,  204  ;  4  Crui.  Big.,  55,  ch.  4 ;  Co.  Litt.,  121  a,  n. 
171 ;  262,  a,  ft  ;  Plowd.,  357 ;  34  Edw.  III.,  ch.  16 :  1 
Rich.  III.,  ch.  7 ;  4  Hen.  VII.,  ch.  24 ;  5  Crui.  Dig.,  64, 
sees.  4,  5 :  66,  sec.  8 ;  101,  sees.  1,  2 ;  130,  sec.  1 ;  135, 
sec.  20 ;  136,  sec.  26 ;  199,  sec.  2 ;  251,  sec.  7  ;  265,  sees. 
2-8;  293,  sees.  55-57:  252,  sec.  11;  365,  sec.  4;  Com. 
Dig.  Fine,  A  ;  Plowd.  Com.,  368, 369  ;  2  Inst.,  510,  516, 
518,  523 ;  3  Co.,  123  ft ;  Burton,  Real  Prop.,  29,  n.  96 ; 
Watk.  Conv.,  30-35, 188,  253 ;  1  Bing.  N.  C-,  597 ;  5  Id., 
173 ;  1  Inst.,  2  a,  277,  42  a,  214  a,  251  a,  ft ;  2  Rose. 
Actions,  499,  502,  503 ;  2  Prest.  Abst.  of  Tit.,  292.  317, 
3*5,  357  ;  1  Saund.,  319  (1) ;  Hard.,  400 ;  8  East.  552 ;  1 
Taunt.,  587 ;  1  N.  R.,  1,  31 ;  2  Ves.,  Sr.,  481,  482 ;  4  Kent, 
36 ;  1  Crui.  Dig.,  115,  sec.  8 :  1  K.  &  R.,  178,  sec.  4 ;  8 
Barn.  &  C.,  296,  606 ;  2  Smith,  L.  C.,  396,  397  n.,  398  n.; 
Chit.  Desc.,  341,  sec.  6 ;  2  Em.  Sup.,  n.;  2  Arch.  N.  P., 
300,  301,  302 ;  1  Rose.  Actions,  61,  62,  63,  502 ;  Archb. 
Cr.  PL,  6 ;  1  Chit.  Pr.,  374 :  3  Steph.  Com.,  482 ;  9 
Johns.,  55 ;  5  Pet.,  402,  436,  439 ;  2  Cai.,  183 :  4  Mason, 
326 ;  6  Pet.,  740 ;  3  Pet.,  43;  11  Pet.,  41 :  4  How..  289 ; 
15  Mass.,  495 ;  2  Den..  21 ;  Hob.,  323 ;  Com.  Dig.,  ed. 
1825,  Fine  B,  n.  h;  5  Bing.  N.  C.,  161 :  4  Bing.  N.  C., 
478 ;  6  M.  &  G.,  471 ;  3  Maule  &  S.,  271 ;  1  Carr.  &  P., 
130  ;  6  B.  &  Aid..  687 ;  2  Ad.  &  El.,  14  ;  12  Price,  766 ; 
1  East,  568 ;  9  Co.,  106  a  ;  5  Co..  123  b  ;  Blanch.  Lim., 
8 ;  2  Johns.  Cas.,  58 ;  5  Johns.,  498 ;  4  Pet.,  506. 

T7JECTMENT,  tried  at  the  Albany  Circuit, 
JJ  in  April,  1847,  before  Parker,  0.  Judge. 
The  plaintiff  sought  to  recover  an  undivided 
fourth  part  of  a  lot  of  land  in  the  City  of  Al- 
bany. 

It  was  proved  that  Jacob  Roseboom  died 
seised  in  fee  of  the  premises  in  1797,  leaving  a 
widow,  Hester  Roseboom,  and  four  children, 
of  whom  the  plaintiff  was  one.  Shortly  be- 
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fore  his  death,  Jacob  Roseboom  made  his  will, 
by  which  he  devised  all  his  estate,  real  and 
personal,  to  his  wife,  for  and  during  her  wid- 
owhood; and  all  the  residue  of  his  estate,  real 
and  personal,  to  his  four  children  in  fee,  as 
tenants  in  common. 

Hester  Roseboom,  the  widow,  July  15, 1800, 
by  a  deed  with  full  covenants,  conveyed  the 
premises  in  question,  in  fee,  to  Guert  Van 
Schoonhoven,  who,  July  9,  1806,  executed  a 
deed  in  fee,  of  the  lot,  to  Leonard  Qansevoort. 
Gansevoort  had  made  his  last  will  in  the  year 
1800,  by  which  *he  devised  all  his  es-  [*416 
tate,  real  and  personal,  to  his  wife,  during  her 
life;  and  after  her  decease  to  his  two  daugh- 
ters in  fee.  His  wife  was  made  sole  executrix. 
He  died  in  1810,  leaving  a  widow,  arid  two 
daughters,  one  of  whom  was  the  wife  of  Jacob 
Ten  Eyck  and  the  other  of  the  defendant  in 
this  suit.  The  widow  took  upon  herself  the 
execution  of  the  will.  In  1814,  she,  with  Ja- 
cob Ten  Eyck  and  his  wife  executed  to  the  de- 
fendant a  conveyance  in  fee  of  the  lot  in 
question.  Gansevoort,  after  the  conveyance 
to  him,  possessed  and  occupied  the  lot  as  own- 
er; after  his  death  Ten  Eyck  and  the  defend- 
ant in  this  suit,  occupied  the  same  as  owners 
in  the  right  of  their  respective  wives  until  the 
conveyance  to  the  defendant  as  above  men- 
tioned, and  after  that  time  and  until  the  com- 
mencement of  this  suit,  in  1843,  and  until  the 
trial  of  the  cause,  the  defendant  was  in  the 
actual  occupation  of  the  lot  claiming  to  be  the 
owner  thereof,  under  the  conveyance  to  him. 
Hester,  the  widow  of  Jacob  Roseboom,  was 
not  again  married.  She  died  November  3, 1826. 

In  1824  a  fine  was  levied  by  the  defendant, 
of  this  lot  of  land;  and  in  the  proceedings  for 
that  purpose  Guert  Van  Schoonhoven  was 
plaintiff,  or  cognizee,  and  the  defendant  in  this 
suit  was  defendant  or  deforciant.  The  proc- 
lamations were  duly  indorsed  as  having  been 
made — the  first,  May  6,  1824,  the  second  on  the 
17th  of  August,  the  third  on  the  21st  of  Octo- 
ber, in  the  same  year,  and  the  fourth  March 
14,  1825.  The  proceedings  had  been  duly  en- 
rolled and  the  foot  of  the  fine  was  recorded, 
as  required  by  law.  The  deed  declaring  the 
uses  of  the  fine  bore  date  May  31,  1824:  they 
were  to  the  defendant  in  this  suit. 

The  evidence  respecting  the  fine  was  object- 
ed to  by  the  plaintiff's  counsel  on  the  grounds, 
among  others:  1.  That  it  had  not  been  proved 
that  notice  of  the  fine  had  been  published  as 
required  by  law  ;  2.  That  the  parties  to  the 
fine  were  not  shown  to  have  had  such  an  es- 
tate in  the  premises  as  that  they  could  legally 
levy  a  fine  to  affect  the  interests  of  those  in 
remainder;  and  3.  That  previous  to  the  expira- 
tion of  five  years  from  the  time  the  right  of 
entry  of  the  plaintiff  accrued,  the  Statute  Con- 
cerning *Fiues,  which  created  a  bar  [*417 
to  a  recovery  by  a  remainder  man,  was  re- 
pealed by  the  Act  of  December  10,  1828,  which 
took  effect  from  and  after  December  31,  1829. 
The  objections  were  overruled.  The  judge 
held  that  the  fine  was  a  bar  to  a  recovery  by 
the  plaintiff,  and  on  that  ground  directed  a 
verdict  for  the  defendant,  which  was  rendered 
accordingly.  The  plaintiff's  counsel  excepted. 

The  cause  was  twice  argued  ;  first  at  the 
July  Term,  1847,  after  which  a  re-argument 
was  ordered,  and  again  in  January  Term,  1848. 
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Mr.  J.  L.  Wendell,  for  plaintiff.  1.  There 
was  no  proof  that  a  notice  of  the  fine  and  proc- 
lamations had  been  published  in  a  newspaper 
printed  in  the  City  of  N.  Y.  and  in  the  news- 
paper printed  by  the  printer  to  the  State,  in 
conformity  with  the  requirement  of  the  Act 
regulating  such  proceedings.  1  R.  L.,  360, 
sec.  6.  2.  A  fine  will  not  affect  strangers  un- 
less one,  at  least,  of  the  parties  to  it  has  an  es- 
tate of  freehold  in  the  premises.  3.  A  fine,  by 
a  tenant  for  life  in  possession,  will  not  affect  a 
remainder-man,  unless  previous  to  the  fine  the 
estate  in  remainder  has  been  devested  or  dis- 
placed. 4.  To  give  effect  to  a  fine  against 
strangers,  the  conusor  must  have  acquired, 
either  before  levying  the  fine  or  by  the  opera- 
tion of  the  fine  itself,  a  possession  adverse  to 
and  inconsistent  with  the  estate  sought  to  be 
barred.  5.  Such  adverse  possession  can  be  ob- 
tained by  a  tenant  for  life,  only  by  a  f eoff ment 
made  previous  to  the  fine,  devesting  the  estate 
sought  to  be  barred,  and  accepting  a  convey- 
ance from  the  feoffee.  6.  Such  adverse  pos- 
session cannot  be  obtained  by  a  tenant  for  life 
by  the  mere  operation  of  the  fine,  the  posses- 
sion being  the  possession  of  the  remainder- 
man, and  the  mere  levying  of  the  fine  working 
no  change  of  possession.  Without  a  change 
of  possession  there  is  no  disseisin.  7.  A  fine 
with  proclamations,  operates  as  a  bar  by  non- 
claim,  only  where  there  is  an  adverse  pos- 
session grounded  on  the  ouster,  and  in  case  of 
freehold,  by  disseisin  of  the  rightful  owner. 
8.  Previous  to  the  expiration  of  five  years  from 
418*]  the  time  the  plaintiff's  right  *of  entry 
accrued,  the  Statute  Concerning  Fines  was  re- 
pealed. The  bar  had  not  then  been  created, 
and  the  authority  thus  to  create  a  bar  having 
been  taken  away,  no  bar  was  ever  created.  3 
R.  S.,  130,  132,  No.  93. 

Messrs.  D.  McMartin  and  C.  L.  Jenkins. 
for  defendant. 

By  the  Court,  Beardsley,  Ch.  J.  If  the 
plaintiff  had  a  valid  title  to  this  land  at  any 
time,  it  became  such  on  the  death  of  his  moth- 
er in  1826;  and,  as  the  present  action  was  com- 
menced in  1843,  his  title  could  not  have  been 
barred  by  the  general  Statute  of  Limitations, 
for  that  requires  twenty  years.  2  R.  S.,  292, 
art.  1.  But  in  1824  a  fine  was  levied  of  this 
land,  proclamations  being  duly  made  in  that 
and  the  next  year  thereafter  ;  and  this  action 
not  having  been  commenced  within  five  years 
after  the  plaintiff's  right  accrued  in  1826,  it 
was  held,  at  the  circuit,  that  the  fine  was  a  con- 
clusive bar  to  a  recovery,  although  the  title 
would  otherwise  have  been  complete.  Several 
objections  were  made  to  the  admission  of  evi- 
dence of  the  fine,  or  rather  to  the  effect  of  evi- 
dence already  given  and  such  as  was  offered 
on  that  subject. 

The  first  objection  was  that  notice  of  the 
fine  did  not  appear  to  have  been  published  as 
required  by  law.  1  R.  L.  of  1813,  p.  360,  sec. 
6.  At  common  law  such  notice  was  not  re- 
quired to  be  published,  and  it  was  first  direct- 
ed to  be  given  by  an  Act  passed  in  1808.  Laws 
of  that  year,  ch.  219,  sec.  2.  The  statute  is 
peremptory  in  declaring  that  notice  shall  be 
published,  and  an  omission  to  comply  with 
this  requirement  would  have  made  the  fine 
irregular.  It  might,  perhaps,  have  been  re- 
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versed  on  error,  or  set  aside  on  motion;  5  Crui. 
Dig.,  276,  ch.  14  ;  but  clearly  it  cannot,  for 
any  such  omission,  be  held  void.  There  is,  how- 
ever, another  answer  to  this  objection,  for  the 
evidence  was  quite  conclusive  that  notice  had 
been  duly  published.  By  the  statute,  fines 
were  required  to  be  proclaimed  in  open  court 
at  four  different  terms  thereof,  the  last  of 
which  proclamations,  according  to  the  words 
of  the  provision,  was  to  be  made  "after  the 
*court  is  satisfied  that  notice  has  been  [*4 1  J) 
given  as  aforesaid."  1  R.  L.,  360,  sec.  7.  The 
four  proclamations  are  shown  by  the  indorse- 
ments, which  are  matters  of  record,  5  Crui., 
98,  sec.  79,  to  have  been  duly  made,  the  last  in 
March,  1825;  and  as  this  could  not,  regularly, 
have  been  made  until  the  court  was  satisfied 
that  notice  had  been  duly  published,  such 
final  proclamation  must  be  taken  as  competent 
and  sufficient  evidence  that  notice  had  been 
given  as  the  law  required. 

Another  objection  made  by  the  defendant's 
Counsel,  was  founded  on  the  repeal  of  the 
statute  under  which  this  fine  was  levied,  by 
an  Act  passed  December  10,  1828,  to  take  ef- 
fect from  and  after  the  close  of  the  year  1829. 
2R.S.,779;3/d.,129,132,No.93onthelastpage. 

By  the  Act  Concerning  fines  the  plaintiff 
had  five  years  after  his  right  of  action  accrued 
within  which  to  bring  suit.  Supra,  sec.  7,  1 
R.  L.  The  plaintiff's  right  in  this  case  accrued 
in  1826,  and  as  the  statute  which  allowed  the 
term  of  five  years  was  repealed  before  that 
period  had  expired,  it  is  insisted  the  fine  can- 
not be  set  up  as  a  bar  to  the  action.  I  think, 
this  objection  cannot  be  sustained;  it  seems  to 
me  to  be  founded  as  well  on  a  misapprehension 
of  the  nature  and  effect  of  a  fine  with  procla- 
mations, as  of  the  saving  provisions  in  the  re- 
pealing statute. 

At  an  early  period  of  the  common  law,  the 
usual  mode  of  conveying  land  was  by  a  char- 
ter of  feoffment  with  livery  of  seisin.  2  Bl. 
Com.,  310;  3Prest.,  Abst.  of  Tit.,  110,  111;  1 
Shep.  Touch.,  by  Preston,  203,  204;  4  Crui. 
Dig.,  55,  ch.  4.  These  were  entirely  effectual 
for  the  purpose  of  the  transfer,  and  to  which 
they  gave  no  slight  degree  of  notoriety.  Still 
the  charter  of  feoffment  was  liable  to  be  lost 
or  destroyed,  and,  owing  to  the  death  or  ab- 
sence of  attesting  witnesses,  proof  of  its  exe- 
cution must  frequently  have  been  found  in- 
convenient if  not  impracticable.  To  guard 
against  these  difficulties,  by  securing  record 
evidence  of  the  transfer  of  title,  and  to  fortify 
that  title  by  the  judgment  of  a  court  of  jus- 
tice upon  the  right,  fines  were  resorted  to  and 
became  a  common  assurance  in  the  transfer  of 
*real  property.  Originally  they  were  [*42O 
founded  on  contested  suits  commenced  and 
pending  between  litigant  parties:  but  in  mod- 
ern terms,  while  fines  were  allowed  (which 
they  are  not  now,  having  been  abolished  in 
England  as  well  as  in  this  State),  the  proceed- 
ing, so  far  as  respects  an  actual  controversy 
between  the  parties  to  the  fine,  was  entirely 
fictitious.  Between  such  parties  and  all  per- 
sons claiming  under  them,  it  was  an  effectual 
mode  of  adjusting  the  title;  and  as  to  others, 
not  parties  or  privies  to  the  fine,  it  created  a 
short  bar  to  their  rights.  The  doctrine  of  fines 
is  thus  stated  in  a  nate  to  Co.  Litt.,  p.  121  a,  n. 
171.  "In  Glanville's  time  they  were  really 
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amicable  compositions  of  actual  suits.  But 
for  several  centuries  past,  fines  have  been  only 
so  in  name,  being,  in  fact,  fictitious  proceed- 
ings, in  order  to  transfer  or  secure  real  proper- 
ty by  a  mode  more  efficacious  than  ordinary 
conveyances.  What  the  superiority  of  a  fine 
in  this  respect  consists  of,  will  best  appear  by 
stating  the  chief  uses  to  which  it  is  applied. 
One  use  of  a  fine  is  extinguishing  dormant  ti- 
tles, by  shortening  the  usual  time  of  limita- 
tion. Fines,  being  agreements  concerning 
lands  or  tenements  solemnly  made  in  the 
King's  courts,  were  deemed  to  be  of  equal  no- 
toriety with  judgments  in  writs  of  right;  and, 
therefore,  the  common  law  allowed  them  to 
have  the  same  quality  of  barring  all  who  should 
not  claim  within  a  year  and  a  day.  See, 
Plowd.,  857.  Hence  we  may,  probably,  date 
the  origin  and  frequent  use  of  fines  as  feigned 
proceedings.  But  this  puissance  of  a  fine  was 
taken  away  by  the  34  Edw.  III.,  and  this  stat 
ute  continued  in  force  till  the  1  Rich.  III.,  and 

4  Hen.  VII.,  which  revived  the  ancient  law, 
though  with  some  change,  proclamations  be- 
ing required  to  make  fines  more  notorious, 
and  the  time  for  claiming  being  enlarged  from 
a  year  and  a  day  to  five  years.  See,  34  Edw. 
III.,  ch.  16  ;  1  Rich.  III.,  ch.  7;  4  Hen.  VII., 
ch.  24.     The  force  of  tines  on  the  rights  of 
strangers  being  thus  regulated,  it  has  been  ever 
since  a  common  practice  to  levy  them  merely 
for  better    guarding  a  title  against    claims, 
which,  under  the  common  Statutes  of  Limita- 
tion, might  subsist,  with  a  right  of  entry  for 
42  1*]  twenty  years,  and  *with  aright  of  ac- 
tion for  a  much  longer  time.     Another  use  or 
effect  of  fines  is,  barring  estates  tail."     "A 
third  effect  of  fines  is.  passing  the  estates  and 
interests  of  married  women  in  the  inheritance 
or  freehold  in  lands  and  tenements."     "  Such 
are  the  three  chief  effects,  by  reason  of  which 
fines,  no  longer  used,  according  to  their  orig- 
inal, as  recorded  agreements  for  conclusion  of 
actual  suits,  have  been  changed  into  and  are 
still  retained  as  feigned  proceedings."     "  The 
virtues  of  a  flue,  in  the  three  points  of  view  we 
have  examined  it,  namely:  to  extinguish  dor- 
mant titles,  to  bar  the  issue  in  tail,  and  to  pass 
the  interest  of  femes  covert ;  these  constitute 
the  more  peculiar  qualities,  on  account  of 
which  it  is  most  usually,  if  not  always,  resorted 
to."   According  to  Cruise,  the  plan  adopted  to 
effect  these  objects  was  this.  "A  suit  was  com- 
menced  concerning  the  lands  intended  to  be 
conveyed;  and  when  the  writ  was  sued  out, 
and  the  parties  appeared  in  court,  a  composi- 
tion of  the  suit  was  entered  into,  with  the  con- 
sent of  the  judges,  whereby  the  lands  in  ques- 
tion were  declared  to  be  the  right  of  one  of  the 
contending  parties.     This  agreement  being  re- 
duced into  writing,  was  enrolled  among  the 
records  of  the  court,  where  it  was  preserved 
by  the  proper  officer  ;  by  which  means  it  was 
not  so  liable  to  be  lost  or  defaced  as  a  charter 
of  feoffment;  and  being  a  record,  would  at  all 
times  prove  itself.     It  had,  also,  another  ad- 
vantage; that  being  substituted  in  the  place  of 
the  sentence  which  would  have  been  given,  in 
case  the  suit  had  not  been  compounded,  it  was 
held  to  be  of  the  same  nature,  and   of  equal 
force,  with  the  judgment  of  a  court  of  justice. 

5  Crui.  Dig.,  p.  64,  sees.  4,  5;  p.  101,  sees.  1, 
2;  p.  276,  sec.  1. 
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It  was  called  a  fine  because  the  effect  was 
to  put  a  final  end  to  all  suits  and  controversies- 
concerning  the  land  to  which  the  tine  had  ref- 
erence. Com.  Dig.  Fine,  A;  Plowd.  Com., 
368,  369  ;  2  Bl.  Com.,  349  ;  5  Crui.  Dig.,  p.  66, 
sec.  &.  As  to  parties  this  was  at  all  times  the 
immediate  result  of  levying  a  fine,  for  upon 
every  such  person,  as  well  as  upon  privies,  it 
operates  as  an  absolute  estoppel.  2  Bl.  Com., 
355,  356 ;  5  Crui.  Dig..  *199,  sec.  2,  p.  [*422 
251,  sec.  7  ;  1  Shep.  Touch.,  14  (68),  pp.  20, 
30.  Its  full  effect  at  common  law,  not  only  in 
regard  to  parties  and  privies,  but  also  as  to 
strangers,  is  summed  up  in  these  emphatic 
words  by  the  Statute  18  Edw.  I.:  "The  fine  is 
so  high  a  bar,  and  of  so  great  force,  and  of  a 
nature  so  powerful  in  itself,  that  it  precludes 
not  only  those  who  are  parties  and  privies  to 
the  fine,  and  their  heirs,  but  all  other  persons 
in  the  world,  who  are  of  full  age,  out  of  pris- 
on, of  sound  memory,  and  within  the  four 
seas,  the  day  of  the  fine  levied  ;  unless  they 
put  in  their  claim  on  the  foot  of  the  fine  with- 
in a  year  and  a  day."  2  Bl.  Com.,  353,  354  ,  1 
Shep.  Touch.,  p.  6  ;  Co.  Litt.,  262  a,  b;  2 
Inst.,  510,  516,  518. 

It  is  not  requisite  to  dwell  longer  on  the  puis- 
sant nature  and  effect  of  fines  at  common  law, 
for  this  was  a  fine  with  proclamations  levied 
under  the  Act  Concerning  Fines  and  Recover- 
ies, passed  April  5,  1813.  1  R.  L.,  358.  The 
7th  section  of  this  statute  declares  that  proc- 
lamations being  had  and  made  as  therein  di- 
rected, "The  fine  shall  be  a  final  end,  and  con- 
clude as  well  privies  as  strangers  to  the  same, 
except  women  covert,  not  parties  to  the  same 
fine,  and  every  person  then  being  within  the 
age  of  twenty-one  years,  in  prison,  or  out  of 
this  State,  or  not  of  sound  mind  at  the  time  of 
the  said  fine  levied,  not  parties  to  such  fine  ; 
saving  to  every  person  and  persons,  and  to 
their  heirs,  other  than  the  parties  to  the  said 
fine,  such  right,  claim  and  interest,  as  they  have 
to  or  in  the  said  lands,  tenements  or  other  here- 
ditaments, at  the  time  of  such  fine  engrossed, 
so  that  they  pursue  their  title,  claim  or  in- 
terest, by  way  of  action  or  lawful  entry,  with- 
in five  years  next  after  the  said  proclamation* 
had  and  made  ;  and  saving  also  to  all  persons 
such  action,  right,  title,  claim  and  interest,  in 
or  to  the  said  lands,  tenements,  or  other  her- 
editaments, as  first  shall  grow,  remain,  de- 
scend or  come  to  them  after  the  said  fine  en- 
grossed, and  proclamations  made,  by  force  of 
any  gift,  or  by  any  other  cause  or  matter  had 
and  made  before  the  said  fine  levied,  so  that 
they  take  their  action  or  pursue  their  said  right 
or  title  according  to  law,  within  five  years  next 
after  such  action,  right,  *claim,  title  [*423 
or  interest,  to  them  accrued,  descended,  fallen 
or  come."  There  is  also  a  general  saving  of 
the  rights  of  women  covert,  not  parties  to  the 
fine,  and  of  infants,  persons  in  prison,  out  of 
the  State,  or  of  unsound  mind,  who  are  al- 
lowed five  years  after  the  termination  of  such 
disability  or  ground  of  exemption  from  the  or- 
dinary operation  of  a  fine. 

The  exceptions  last  referred  to  are  inappli- 
cable to  the  present  case,  for  this  plaintiff  was 
not  of  unsound  mind,  out  of  the  State,  in  pris- 
on, an  infant,  or  a.  feme  covert.  He  falls  within 
the  second  saving  clause  in  the  section,  for  his 
right  was  founded  on  the  will  of  his  father 
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who  died  in  1797,  but  which  right  first  came 
to  the  plaintiff  on  the  death  of  his  mother  in 
1826,  after  said  fine  had  been  levied  and  proc- 
lamations duly  made.  As  to  the  plaintiff,  there- 
fore, the  fine  was  a  final  and  conclusive  bar, 
by  the  very  terms  of  the  statute,  unless  its  re- 
peal prevented  the  fine  from  having  that  effect. 

The  fine  was  an '  'act  done,"  that  is  completed, 
long  before  the  repeal  of  the  statute  under 
which  it  was  levied,  for  the  final  proclamation 
was  made  in  March,  1825,  and  the  repeal  did 
not  take  effect  until  the  close  of  the  year  1829. 
That  this  "act  done,"  would,  but  for  the  re- 
peal of  the  statute,  have  been  a  bar  to  the  pres- 
ent action,  will  not  be  questioned  by  anyone  ; 
and  such  acts  are  saved  to  their  full  extent  by 
the  repealing  statute.  The  5th  section  of  that 
Act  is  in  these  words:  "The  repeal  of  apy 
statutory  provision  by  this  Act,  shall  not  affect 
any  act  done,  or  right  accrued  or  established, 
•or  any  proceeding,  suit  or  prosecution  had  or 
commenced  in  any  civil  case,  previous  to  the 
time  when  such  repeal  shall  take  effect ;  but 
«very  such  act,  right  and  proceeding,  shall  re- 
main as  valid  and  effectual  as  if  the  provision 
.so  repealed,  had  remained  in  force."  3  R.  S., 
155.  The  fine  was  not  only  an  "act  done," 
within  this  provision,  but  a  right  was  thereby 
established.  So,  also,  it  was  such  a  proceed- 
ing had  as  the  section  refers  to  and,  therefore, 
in  the  words  of  the  provision",  the  fine  "shall 
remain  as  valid  and  effectual  as  if  the  provis- 
ion so  repealed  had  remained  in  force." 
424*]  *If  the  repeal  of  the  Statute  Concern- 
ing Fines  had  been  absolute  and  unqualified, 
there  would  have  been  little  difficulty  in  main- 
taining that  this  fine  remained  of  the  same 
force  and  effect  that  it  would  have  had,  if  a 
repeal  had  never  been  thought  of  ;  but,  under 
the  saving  provisions  in  the  repealing  Act.  the 
point  is  quite  too  clear  to  admit  of  debate  or 
doubt.  If  this  fine,  but  for  the  repeal,  would 
have  been  a  bar  to  the  action,  it  is  so  still  ;  it 
therefore  only  remains  to  examine  the  other 
objection  to  its  validity,  to  wit,  that  the  par- 
ties thereto  had  not  such  an  estate  in  the  land 
that  they  could  legally  levy  a  fine  to  affect  the 
rights  of  this  plaintiff. 

The  plaintiff  was  not  a  party  or  a  privy  to 
this  fine,  but  a  stranger  ;  2  Bl  Com.,  355,  356  ; 
and  in  order  to  make  it  a  bar  to  his  title,  one 
of  the  parties  must  have  had  a  freehold  estate 
in  the  land  when  the  fine  was  levied.  If  neither 
had  such  an  estate,  the  fine,  as  to  the  plaintiff 
and  all  others  not  parties  or  privies,  was  of  no 
«ffect,  and  might  be  avoided  by  pleading  par- 
ies finis  nihil  habuerunt.  This  plea  was  allowed 
by  the  statute  ;  1  R.  L.,  361,  sec.  7  ;  and  the 
principle  stated  is  perfectly  settled.  Saffyris 
case,  5  Rep.,  123  b ;  2  Bl.  Com.,  356,  357  ;  1 
Shep.  Touch.,  13,  14  ;  Burton,  Real  Prop.,  29, 
n.  96  ;  Watk.  Cont.,  188,  253  ;  2  Inst.,  523-  5 
Crui.  Dig.,  130,  sec.  1  ;  p.  135,  sec.  20  ;  p.  292, 
sees.  55-57;  Dames  v.  Lmondes,!  Bing.  (N.  C.), 
597;  5  Id.,  161. 

Tenant  for  his  own  life  or  for  that  of  another 
is  a  freeholder,  and  may  levy  a  fine  which  will 
bind  remainder  men  and  other  strangers.  Such 
a  fine  devests  and  displaces  the  reversion  or 
remainder,  leaving  only  a  right  of  entry  in  the 
reversioner  or  remainder-man.  2  Bl.  Com., 
274,  356  ;  1  Shep.  Touch.,  13, 14  ;  5  Crui.  Dig., 
252,  sec.  11  ;  1  Inst.,  251  a,  b;  2  Rose.  Ac- 
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tions,  499  ;  2  Prest.  Abst.  of  Tit.,  317,  335  ;  1 
Saund..  319(1) ;  Focus  v.  Salisbury,  Hard.,  400; 
Goodrightv.  Forester, %  East,  552;  S.C.,l  Taunt., 
578  ;  Roe  v.  Power,  1  New  Rep.,  1,  31  ;  Earl 
of  Pom/ret  v.  Lord  Windsor,  2  Ves.,  Sr.,  481, 
482. 

Under  the  will  of  Jacob  Roseboom,  his  wid- 
ow acquired  an  estate  durante  mduitate  in  this 
lot  of  land.  That  was  an  estate  *for  [*425 
her  life,  determinable  on  her  ceasing  to  be  such 
widow  and  during  its  continuance  was  a  free- 
hold. 4  Kent,  26  ;  1  Inst.,  42  a;  1  Crui.  Dig.. 
115,  sec.  8  ;  Watk.  Convey.,  30-35.  In  the 
year  1800,  the  widow,  Hester  Roseboom,  exe- 
cuted a  deed  in  fee,  of  this  land,  to  Guert  Van 
Schoonhoven,  which,  although  it  did  not  give 
him  a  fee  simple,  as  the  grantor  had  not  such 
an  estate,  was  effective  to  transfer  the  life  es- 
tate of  the  grantor  to  the  grantee.  In  1806, 
Van  Schoonhoven  made  a  deed  in  fee,  for  the 
same  land,  to  Leonard  Gansevoort,  who  thus 
acquired  a  freehold  estate  therein  for  the  life 
of  the  widow  Roseboom.  Gansevoort  died  in 
1810,  having  made  his  will  in  1800,  by  which 
all  his  estate,  real  and  personal,  was,  in  terms, 
devised  to  his  wife  for  life,  and  she  was  made 
sole  executrix  of  the  will.  This  will  being 
made  before  the  devisor  had  any  interest  in  the 
land  now  in  question,  it  did  not  pass  by  the 
will,  but  vested  in  the  widow  as  executrix.  1 
R.  L.,  365,  sec.  4  ;  1  K.  &  R.,  178,  sec.  4;  Doe 
v.  Robinson,  8  Barn.  &  C.,  296.  In  1814,  the 
widow  of  said  Gansevoort  united  with  two 
other  persons  in  a  deed  of  this  land,  in  fee,  to 
the  present  defendant,  who  thereby  acquired 
a  valid  title  to  said  land,  for  the  life  of  the 
widow  Roseboom.  She  did  not  die  until  1826, 
having  remained  a  widow  since  the  decease  of 
her  husband,  Jacob  Roseboom,  and,  as  the  de- 
fendant had  not  conveyed  his  interest  in  said 
land,  he  had  a  freehold  estate  therein  when  the 
fine  was  levied  in  1824.  The  defendant  was, 
therefore,  competent  to  levy  this  fine,  and  the 
proclamations  being  completed  in  1825,  it  be- 
came effective  against  the  plaintiff,  whose  right 
to  bring  suit  accrued  in  1826.  This  action 
was  not  brought  until  1843,  more  than  five 
years  after  the  right  accrued.  The  fine  was, 
therefore,  an  insuperable  bar  to  a  recovery. 

There  is  another  ground  on  which  the  valid- 
ity of  this  fine  may  be  upheld.  We  have  seen 
that,  when  it  was  levied,  the  defendant  had  a 
rightful  freehold  estate  in  the  land  for  the  life 
of  the  widow  Roseboom.  But  although  such 
was  his  right,  it  was  not  the  estate  he  claimed 
to  have,  for  that  extended  to  the  entire  fee. 
This  claim  was  founded  on  a  deed  which  as- 
sumed *to  convey  to  him  such  an  es-  [*426 
tate,  and  he  accordingly  occupied  and  enjoyed 
the  land  as  absolute  owner.  Such  being  the 
true  character  of  his  possession,  it  was  wholly 
inconsistent  with  the  existence  of  any  other 
cotemporaneous  estate  in  another  person,  and 
was  necessarily  hostile  to  all  others,  for  two 
persons  cannot,  at  the  same  time,  be  seised  ad- 
versely to  each  other  of  the  same  land.  Every 
person  in  the  adverse  and  wrongful  possession 
of  land  as  owner,  whether  such  possession  had 
its  origin  in  disseisin,  abatement,  intrusion, 
discontinuance  or  deforcement,  "  all  of  which 
expressed  at  common  law  different  modes  of 
substituting  a  freeholder  by  wrong  for  one  by 
right "  (note  to  2  Smith,  L.  Cas.,  p.  398),  has  a 
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toriious  estate  and  is  a  freeholder  de facto.  2 
Bl.  Com.,  166-179;  Chit.  Desc.,  341,  sec.  6; 
Note  to  2  Smith,  supra;  2  Archb.  N.  P.,  300- 
30-2-  1  Rose.  Actions,  61-63,  502;  1  Inst.,  2  a, 
277;  Archb.  Cr.  PI.,  6;  1  Chit.  Gen.  Pr.,  374; 
3  Steph.  Com.,  482;  2  Prest.  Abst.  of  Tit., 
292;  Jackson  v.  Demont,  9  Johns.,  55;  Jackwn 
v.  Huntington,  5  Pet.,  402;  Jackson  v.  T'odd,  2 
Cai.,  183;  Prescott  v.  Nevers,  4  Mason,  326; 
United  States  v.  Arredondo,  6  Pet.,  740;  Willi- 
jon  v.  Watkins,  3  Id.,  43;  Swing  v.  Burnet.  11 
Id.,  41;  Z«*fer'*  Ze»s««  v.  ^cfcert,  4  How.,  289; 
/S/ft'tW  v.  Procter,  15  Mass.,  495.  When  this  fine 
was  levied  the  defendant  was,  therefore,  in  the 
•actual  seisin  of  the  fee,  although  it  was  tor- 
tiously  acquired.  He  was  in  the  seisin,  or,  in 
other  words,  was  possessed  of  an  estate  of 
freehold  in  the  land.  Vanderheyden  v.  Oran- 
•dall,  2  Den.,  21;  and  it  was  a  freehold  estate 
of  inheritance  or  a  fee,  for  as  a  wrong-doer  he 
could  acquire  nothing  less.  "Wrong."  says 
Ld.  Hobart.  "  is  unlimited  and  ravens  all  that 
oan  be  gotten."  Hob.,  323.  Such  an  estate, 
although  tortious,  is  sufficient  to  authorize  the 
levying  of  a  fine  which,  after  five  years  non- 
<;laim,  will  bar  the  rights  of  remainder-men 
and  all  other  strangers.  1  Shep.  Touch.,  13; 
5  Crui.  Dig.,  130,  sec.  1;  p.  135,  sec.  20;  p. 
136,  sec.  26;  Com.  Dig.,  ed.  1825,  Fine,  B,  n.h. 
In  the  case  of  Dames  v.  Lowndes,  5  Bing. 
(N.  C.),  161,  which  was  a  writ  of  right,  tried 
427*]  at  the  bar  of  the  Court  of  C.  *P.,  Tin- 
dal,  0.  J.,  charged  the  grand  assize  as  follows: 
"  I  was  about  to  tell  you  what  the  condition 
of  a  party  who  levies  a  fine  should  be  in  order 
to  give  it  effect  or  validity.  Your  tenant  can 
never  levy  a  fine  so  as  to  injure  you,  the  land- 
lord; and  if  a  .party  receives  possession  of  an 
•estate  through  another  for  a  term  of  years,  a 
fine  levied  by  such  a  person  would  be  merely 
void;  a  fine  levied  by  a  stranger  to  the  estate, 
who  had  nothing  to  do  with  it,  would  be  mere 
iy  void.  It  would  be  a  singular  thing  if  any 
body  of  laws  would  allow  such  a  proceeding 
-as  that  two  persons,  by  collusion  between 
themselves,  might  go  through  a  process  in  a 
court  of  justice  which  would  deprive  the  pos- 
sessor of  his  right  to  the  estate.  It  is  necessary, 
therefore,  in  order  that  a  fine  may  have  its  va- 
lidity, that  the  person  who  levies  the  fine 
should  have  a  freehold  estate,  either  by  right 
or  by  wrong.  If  he  turns  out  a  lawful  possess- 
or of  it,  if  he  has  committed  a  disseisin,  he  has 
what  is  called  a  wrongful  freehold;  and  if  the 
party  entitled  has  not  claimed  within  five  years 
after  the  fine  has  been  levied,  that  would  be  a 
bar  to  him.  Or,  if  a  person  has  been  in  by 
right  adversely  to  the  rest  of  the  world,  and 
asserting  the  dominion  to  be  his  own,  and  lev 
ies  a  fine,  after  the  proclamations  have  been 
made,  and  five  years  have  expired,  any  dor- 
mant or  latent  claim  would  be  equally  barred; 
and,  therefore,  the  question  for  you  to  deter- 
mine will  be,  whether  Mr.  Selby,  at  the  time 
when  this  fine  was  levied  in  Trinity  Term, 1784, 
was  in  possession  of  this  estate  to  which  the  fine 
relates,  having  entered  upon  it.and  claiming  it, 
and  exercising  the  right  to  it  as  his  own.  If  he 
was  so,  he  had  such  an  estate  as  would  make 
a  fine  levied  by  him  a  fine  available  at  law." 
After  adverting  to  the  evidence  which  tended 
to  show  that  Mr.  Selby  was  for  many  years  in 
possession  of  this  estate  as  receiver  of  the 
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Court  of  Chancery,  but  which  receivership 
was  brought  to  a  close  in  1783  by  a  decree  of 
that  court,  and  from  which  time  he  remained 
in  possession  in  the  character  of  owner,  the 
Chief  Justice  proceeded  in  his  charge  in  this 
manner:  "As  to  this,  therefore,  the  second 
question  will  be,  in  order  to  maintain  the  va- 
lidity of  the  fine,  are  you  satisfied  that  at  the 
time  the  fine  *was  levied  he  had  entered  [*428 
upon  the  estate  and  claimed  the  dominion  of 
it  as  his  own?  If  it  was  not  so,  if  he  was  still 
in  the  character  of  receiver,  or  in  any  other 
character,  then  he  would  not  have  the  freehold 
in  himself,  and  then  the  fine  would  not  be 
available;  but  if  he  was,  at  the  time  the  fine 
was  levied,  receiving  rents  and  exercising  do- 
minion over  it,  as  a  property  which  he  claimed 
to  himself,  I  scarcely  know  how  to  put  it  in 
any  other  way  than  that  there  was  a  sufficient 
valid  seisin  of  the  freehold  in  him  to  qualify 
him  to  pass  a  fine,  which  would  have  its  full 
operation. " 

This  charge  was  delivered  on  the  second  trial 
of  the  cause.  On  the  first  trial  the  charge,  on 
this  part  of  the  case,  was  to  the  same  effect;  1 
Bing.  (K  C.),  597;  and  although  the  judgment 
of  the  Court  of  C.  P.  which  followed  that  trial 
was  reversed  in  the  Exchequer  Chamber,  the 
reversal  was  on  a  different  ground,  for  upon 
this  point  it  was  held  that  the  question  had 
been  most  accurately  left  to  the  Grand  Assize. 
4  Id. ,  478.  The  charge  on  the  second  trial  was 
also  brought  in  review  before  the  Court  of  Ex- 
chequer Chamber,  a.nd  its  correctness,  on  this 
point,  was  again  affirmed.  6  M.  &  G.,  471.  So 
far,  therefore,  as  respects  the  present  question, 
this  charge  may  be  said  to  have  received  the 
sanction  and  approval  of  all  the  English 
judges  of  that  period;  and  it  is  decisive  on  the 
point  that  if  this  defendant,  when  the  fine  was 
levied,  was  in  the  actual  possession  of  the 
land,  exercising  dominion  over  it  in  the  char- 
acter of  owner,  he  had  a  freehold  estate  there- 
in although  it  might  be  wrongful,  and  was, 
therefore,  fully  competent  to  levy  the  fine. 
That  such  was  the  true  character  of  the  de- 
fendant's possession,  admits  of  no  dispute.  In 
1814  he  received  a  deed  of  the  land  in  fee  sim- 
ple, and  from  that  time  occupied  and  held  it 
as  owner.  His  possession  in  1824,  when  the 
fine  was  levied,  was  unequivocally  of  this 
character;  he  was,  therefore,  at  that  time,  a 
freeholder  de facto,  whatever  his  real  right  may 
have  been,  and  the  fine  was,  consequently, 
valid  against  the  plaintiff. 

There  are  several  reported  cases  in  which 
the  attempt  was  made  to  uphold  fines  on  the 
ground  of  an  adverse  possession  *in  [*429 
the  conusor  at  the  time  of  levying  the  fine, 
but  they  were  held  invalid  as  such  possession 
was  not  shown  to  exist.  Doe  v.  Perkins,  3 
Maule  &  S.,  271;  Doe  v.  Davis,  1  Carr.  &  P., 
130;  Hall  v.  Doe,  5  Barn.  &  Aid.,  687;  Doe  v. 
Gregory,  2  Adol.  &  Ell.,  14;  Doe  v.  Lawson,  8 
Barn.  &  C.,  606;  Doe  v.  Dams,  12  Price,  766; 
Peaceable  v.  Bead,  1  East,  568.  It  may  be 
thought  that  an  adverse  holding  was  estab- 
lished in  some  of  these  cases,  and  that  they 
were,  therefore,  not  correctly  decided.  Sug- 
gestions to  this  effect  have  been  made;  Note  to 
2  Smith,  L.  Cas.,  supra;  but  the  doubt  was  as 
to  the  matter  of  fact,  and  not  in  regard  to  the 
legal  principle  which  had  been  held  applicable 
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to  the  case.  If  a  tortious  freehold  existed  the 
fine  was  conceded  to  be  valid;  and,  on  the 
contrary,  if  such  seisin  had  not  been  acquired, 
the  invalidity  of  the  fine  was  not  denied. 

A  fine  with  proclamations  and  five  years 
non-claim,  bars  such  estates  only  as  have  been 
devested  and  turned  to  a  right,  Tor  he  who  re- 
mains in  the  seisin  of  the  estate  "cannot  be 
put  to  his  action,  entry,  or  claim,  for  he  has 
that  which  the  action,  entry  or  claim  would 
cive  him."  Margaret  Podger'sc&se,  9  Rep.,  106 
-a;  Saffyn's  case,  5  Id.,  128  b;  5  Crui.  Dig.,  265, 
eecs.  5-8  Nor  can  the  general  Statute  of  Lim- 
itations be  set  up  unless  there  has  been  an  act- 
ual ouster  of  the  freehold.  It  runs  only  in 
favor  of  a  party  who  is  himself  seised,  either 
I  by  right  or  by  wrong,  and  against  him  whose 
freehold  has  been  devested  although  he  may 
still  have  the  right  of  possession  and  of  prop- 
erty. "  The  statutes,"  says  Mr.  Preston. 
"  never  run  against  a  man  while  he  continues 
in  the  seisin;  and,  therefore,  a  man  must  be 
ousted  of  his  term  or  disseised  of  his  freehold, 
before  the  Statute  of  Limitations  will  have  any 
operation  against  him.  In  modern  phraseology 
this  is  called  adverse  possession;  and  by  ad- 
verse possession  must  be  understood,  as  far  as 
respects  estates  of  freehold,  a  seisin  under  a 
wrongful  estate."  2  Abst.  of  Tit.,  357;  see. 
also,  2  Eoscoe,  Actions,  502,  503;  2  Smith,  L. 
Cas.,  396,  n.;  Blanch.  Lim.,  8. 

Every  person  holding  lands  adversely  may 
set  up  the  Statute  of  Limitations  as  a  bar  to  any 
one  out  of  possession.  This  is  allowable  be- 
cause the  person  so  in  possession  has  a  free- 
43O*]  hold  *estate,  and  he  who  is  out  of  pos- 
session, although  his  right  of  property  and 
possession  may  be  incontestable,  is  not  seised 
of  any  estate  whatever;  his  interest  being  cut 
down  to  a  right,  which  may  be  enforced  by 
entry  or  action,  according  to  circumstances. 
In  such  a  case  the  possessor,  as  he  may  rely  on 
the  Statute  of  Limitations  to  create  a  bar, 
might,  also,  while  fines  were  allowed  by  law, 
have  shortened  the  period  of  limitation  by 
levying  a  fine  with  proclamations;  the  estate  of 
which  he  was  so  seised,  being  sufficient  for 
one  purpose,  would  be  equally  so  for  the  oth- 
er. No  one  can  for  a  moment  doubt  that  the 
Statute  of  Limitations  began  to  run  against 
the  plaintiff  in  tfeis  case,  on  the  death  of  his 
mother  in  1826,  for  then  his  right  of  entry  and 
action  accrued.  The  defendant  was  at  that 
time  in  possession  as  absolute  owner,  as  he 
had  been  from  1814.  Holding  in  that  charac- 
ter in  1824,  he  was  competent  to  levy  the  fine, 
for  he  had  a  tortious  freehold,  and  as  the  same 
estate  existed  in  1626,  when  the  plaintiff's 
right  of  entry  accrued,  the  Statute  of  Limita- 
tions from  that  moment  began  to  run  against  it. 

When  land  is  held  adversely,  the  party 
out  of  possession,  although  his  right  may  be 
valid,  is  incapable  of  conveying  it  to  another. 
It  is  against  the  general  policy  of  the  law  to 
allow  a  right  of  action  to  be  transferred,  for  it 
leads  directly  to  maintenance  and  oppression. 
"Nothing  in  action,  entrie.or  re-entrie,can  bee 
granted  over,"  says  Ld.  Coke,  "for  so  under 
colour  thereof  pretended  titles  might  bee  grant- 
ed to  great  men,  whereby  right  might  bee  trod 
den  downe,  and  the  weake  oppressed,  which 
the  common  law  forbiddeth,  as  men  to  grant 
before  they  be  in  possession."  1  Inst,,  214  a; 
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Whitaker  v.  Cone,  2  Johns.  Cas.,  58;  Williams 
v.  Jackson,  5  Johns.,  498;  Jackson  v.  Hunting- 
ton,  5  Pet.,  436;  2  Smith,  L.  Cas.,  397,  n. 

An  adverse  possession  is  not  necessarily 
wrongful,  for  a  grantee  in  fee,  as  he  holds  for 
himself,  is  in  possession  adversely  to  his  grant- 
or. 4  Pet.,  506;  5  Id.,  439.  But  in  every  case 
where  a  wrongful  adverse  possession  exists,  a 
tortious  freehold  is  acquired.  If  the  posses- 
sion originated  in  an  actual  disseisin  of  the 
true  owner,  the  conclusion  stated  would  not 
be  denied  by  anyone ;  but  whether  it  began 
in  that  or  in  some  other  mode,  *can  [*431 
make  no  difference  in  this  respect,  the  occu- 
pation being  of  such  a  character  as  to  come 
up  to  the  legal  idea  of  an  adverse  possession. 
On  either  of  the  grounds  stated,  to  wit,  that  the 
defendant  was  tenant  for  the  life  of  the  widow 
Roseboom,  or  that  he  had  a  tortious  freehold 
in  the  premises,  this  fine  may  be  upheld  as  a 
bar  to  the  plaintiff's  title. 

New  trial  denied. 

Commented  on— 5  N.  Y..  523. 
Cited  in-33  Barb..  281 ;  34  Wis..  433. 


SHARPE  v.  KELLEY. 

Estoppel — Tenant  Cannot  Set  Up  against  His 
Landlord  a  Title  Acquired  During  His  Ten- 
ancy— Notice  to  Quit — Adverse  Possession. 

A  tenant,  who,  while  in  possession,  has  taken  a 
conveyance  in  fee  from  a  stranger,  is  not  entitled 
to  notice  to  quit  from  his  landlord. 

A  tenant  cannot  set  up  against  his  landlord  a  ti- 
tle acquired  by  him  during1  his  tenancy,  hostile  in 
its  character  to  the  title  which  he  acknowledged  in 
accepting  the  demise. 

Accordingly,  where  a  tenant  entered  under  a  de- 
mise made  in  1835,and  during  his  tenancy  purchased 
a  title  derived  from  a  tax  sale  which  took  place  in 
1834 ;  held,  that  he  could  not  assert  such  title  against 
his  landlord. 

But  a  tenant  may  acquire  a  title  consistent  with 
that  admitted  by  the  demise,  as  a  tax  sale  made 
during  his  term. 

A  party  in  possession  of  land,  holding  under  an- 
other person,  cannot  render  his  possession  adverse 
except  by  an  open  and  notorious  act.  If  he  take  a 
secret  conveyance  in  fee  of  the  land  from  one 
claiming  to  be  owner,  and  keep  it  secret,  the  char- 
acter of  his  possession  is  not  changed. 

Citations— 22  Wend.,  121;  25  Wend.,  392. 

TTUECTMENT,  tried  at  the  Albany  Circuit, 
JDJ  in  April,  1845,  before  Parker,  C.  Judge. 
The  plaintiff  sought  to  recover  three  undivided 
seventh  parts  of  a  lot  of  land  with  buildings 
thereon  in  the  City  of  Albany.  He,  and  six 
other  persons,  his  brothers  and  sisters,  all  mi- 
nors, owned  the  premises  in  question  as  ten- 
ants in  common,  on  and  previous  to  1835.  The 
property  was  managed  by  their  mother,  as 
their  natural  guardian,  who  received  the  rents 
and  profits,  their  father  being  dead.  The 
mother  appointed  Arnold  Nelson  her  agent  to 
take  charge  of  the  property  and  lease  it  and 
to  collect  the  rents  and  profits,  she  and  her 
children  then  residing  in  the  City  of  N.  Y.  In 
1835,  *Nelson,as  such  agent,  leased  the  [*432 
lot  to  the  defendant,  who  paid  rent  for  it  to 


NOTE.— Landlord  and  tenant— Possession  of  ten- 
ant, not  adverse— Tenant  cannot  question  his  land- 
lord'stitle.  SeeBrandter  v.  Marshall,  lCai.,394,  note. 

See,  generally,  on  the  question  of  adverse  posses- 
sion, Roseboom  v.  Van  vechten,  ante.  p.  414,  note* 
cited. 
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Nelson  as  the  agent  of  the  children  until  1840. 
The  plaintiff  gave  in  evidence  conveyances  to 
himself  from  one  of  the  tenants  in  common 
executed  in  February,  1843,  and  from  another 
of  them  executed  in  March,  1844. 

The  defendant's  counsel  moved  for  a  non- 
suit on  the  ground  that  he  was  entitled  to  no- 
tice to  quit.  The  plaintiff  thereupon  proved 
that  February  18,  1840,  the  defendant  received 
a  conveyance  in  fee  of  the  lot  from  Nelson, 
and  on  the  same  day  executed  to  Nelson  a 
bond  and  mortgage  for  the  purchase  money, 
$2,400.  The  judge  then  held  that  the  defend- 
ant was  not  entitled  to  notice  to  quit,  and  de- 
nied the  motion  for  a  nonsuit. 

The  defendant  proved  a  regular  sale  of  the 
lot  by  the  Corporation  of  the  City  of  Albany, 
April  2,  1834,  for  the  non-payment  of  taxes 
due  to  the  city,  for  the  term  of  999  years, 
Nelson  being  "the  purchaser  for  the  sum  of 
$43.42;  and  an  assignment  of  the  declaration 
of  sale  by  Nelson  to  the  defendant  April  20, 
1840.  The  defendant  insisted  that  these  in- 
struments gave  him  the  title  to  the  lot  for  the 
term  mentioned,  and  that  the  deeds  to  the 
plaintiff  from  his  co-tenants  were  void  on  ac- 
count of  his,  the  defendant's,  adverse  posses- 
sion when  they  were  executed.  The  plaintiff 
controverted  these  views,  maintaining  that  the 
defendant  was  estopped  from  setting  up  the 
title  derived  from  the  corporation  sale.  And 
thereupon,  as  stated  in  the  bill  of  exceptions, 
the  facts  proved  being  uncontradicted  and 
neither  party  desiring  to  submit  anything  to 
the  jury,  the  judge  decided  that  the  plaintiff 
was  entitled  to  recover  three  sevenths  of  the 
premises.  Verdict  accordingly.  The  defend- 
ant duly  excepted  to  the  several  decisions  made 
against  him,  and  he  now  moves  for  a  new  tri- 
al on  a  bill  of  exceptions. 

Messrs.  D.  McMartin  and  S.  Stevens, 
for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

433*]  *By  the  Court,  Beardsley.  Ch.  J. 
The  defendant  was  not  entitled  to  notice  to 
quit.  Having,  while  tenant  to  the  plaintiff 
and  the  other  owners  of  this  lot,  taken  a  deed 
for  it  in  fee,  from  a  stranger,  and  given  back 
a  mortgage  for  the  purchase  money, the  defend- 
ant thereby  disclaimed  all  right  as  a  tenant, 
and  cannot  now  be  allowed  to  set  up  the  want 
of  notice  to  quit. 

As  neither  party  desired  to  submit  any  ques- 
tion to  the  jury,  we  ought  to  assume  the  exist- 
ence of  any  fact  which  the  jury  were  author- 
ized to  find  from  the  evidence  before  them. 
It  may,  therefore,  be  taken  as  established,  for 
the  evidence  would  well  justify  such  a  conclu- 
sion, that  the  defendant  went  into  possession 
of  this  lot  in  1835,  as  tenant  to  the  plaintiff  and 
the  other  owners.  It  does  not  appear  for  what 
term  of  time  the  lot  was  leased  to  him;  it  may 
have  been  for  one  year,  or  more,  or  less,  for 
there  is  no  evidence  on  the  point.  If  the  fact, 
therefore,  could  be  deemed  material  to  this  de- 
fense, we  cannot  say  upon  what  appears  in 
this  bill  of  exceptions,  that  the  leasehold  term 
had  expired  by  its  own  limitation,  when  the 
defendant  assumed  to  purchase  the  lot  of  Nel- 
son in  1840.  The  defendant,  then,  was  tenant 
to  the  plaintiff  when  the  pretended  purchase 
was  made,  but  his  position  as  such  tenant  pre- 
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eluded  and  estopped  him  from  setting  up  any 
title  hostile  to  that  of  his  landlord.  He  might 
have  acquired  a  title  consistent  with  the  right 
asserted  in  making  the  demise  to  him,  but  he 
could  not  set  up  anything  in  derogation  of 
that  demise.  Although  a  tenant,  he  might 
have  purchased  at  the  corporation  sale,  had  it 
been  made  after  the  execution  of  the  lease, 
and  he  also  might  have  taken  an  assignment 
from  a  purchaser  at  such  a  sale.  This  would 
not  have  been  acting  in  hostility  to  the  title  of 
his  landlord,  but  in  consistence  with  it;  as 
much  so  as  a  purchase  at  sheriff's  sale,  or  di- 
rectly from  the  landlord  himself  would  have 
been.  Nellis  v.  LatJirop,  22  Wend.,  121.  But 
having  taken  a  lease  from  the  plaintiff  in  1835, 
and  paid  rent  accordingly  until  1840,  the  de- 
fendant could  not  be  allowed  to  set  up  title  de- 
rived from  a  stranger,  or  from  the  plaintiff 
himself  prior  to  the  lease  of  1835.  If  the  de- 
fendant could  do  this  he  would  be  taking 
ground  wholly  inconsistent  with  the  title  he 
himself  *took  from  the  plaintiff  in  P434 
1835.  Phelan  v.  Kelly,  25  Wend.,  392,  and 
cases  there  referred  to.  The  judge  was  right 
in  holding  that  the  defendant  could  not  set  up 
the  corporation  sale  of  1834,  and  title  derived 
under  it,  to  destroy  the  right  which  was  con- 
ceded to  exist  in  the  plaintiff  by  becoming  his 
tenant  in  1835. 

If  a  tenant,  during  the  period  for  which  he 
has  taken  a  lease,  can  in  any  case  be  allowed 
to  set  up  an  adverse  possession  by  himself 
against  his  landlord,  there  was  not  such  evi- 
dence given  on  the  trial  of  this  cause  as  to  jus- 
tify the  jury  in  finding  the  existence  of  such  a 
fact.  It  is  true  that  the  deed  from  Nelson  to 
the  defendant  and  the  mortgage  back  looked 
in  that  direction ;  but  these  may  have  been  se- 
cret conveyances,  and  so  have  given  no  pub- 
licity whatever  to  an  assertion  of  ownership. 
It  should  certainly  appear  that  the  possession, 
as  held,  and  the  possessory  acts  done  by  the 
party  in  possession,  were  hostile  to  the  claim 
of  title  in  any  other  person  than  the  one  set- 
ting up  an  adverse  possession.  It  cannot  be 
presumed  that  the  possession  was  hostile;  that 
must  be  shown  by  evidence.  As  there  was  not 
evidence  in  this  case  to  establish  a  hostile  pos- 
session when  the  deeds  of  1843  and  1844  were 
given  to  the  plaintiff,  they  cannot  beheld  void. 
The  judge  was  correct  in  so  holding,  and  a 
new  trial  should  be  denied. 

New  trial  denied. 

Cited  in— 15  N.  Y.,  332 ;  51  N.  Y.,  232 ;  53  N.  Y.,  294  ; 
5  Rob.,  719;  95  U.  S.,  445;  62  Ind.,  240;  26  Minn.,  237  ; 
2  N.  W.  Rep.,  852. 


G.  W.  STANTON,  President  of  the  ALBANY 
EXCHANGE  BANK, 

ALLEN. 

Common  Carriers — "Pooling"  Contract,  Illegal 
— Notes  and  Bills  to  Carry  Out  Such  Con- 
tracts, Void. 

An  association  among  the  whole  or  a  larg-e  por- 
tion of  the  proprietors  of  boats  on  the  Erie  and 


NOTE.— Common  carriers — "  Pooling  "  contracts — 
Validity  of. 

A  contract  effecting  a  combination  between  carri- 
ers to  destroy  competition  and  to  create  a  monopoly 
is  void.  In  addition  to  the  above  case  of  Stanton  v. 
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Oswego  Canals,  under  an  agreement  to  regulate  the 
price  of  freight  and  passage,  by  a  uniform  scale  to 
be  lixed  by  a  committee  chosen  by. themselves,  and 
to  divide  the  profits  of  their  business  according  to 
the  number  of  boats  employed  by  each,  with  pro- 
visions prohibiting  the  members  from  engaging  in 
similar  business  out  of  the  association,  is  illegal. 

The  tendency  of  such  an  agreement  is  to  increase 
prices,  to  prevent  wholesome  competition  and  to 
diminish  the  public  revenue.  It  is,  therefore, 
against  public  policy  and  is  void  by  the  principles 
of  the  common  law. 

435*1  *Promissory  notes,  bills  of  exchange  and 
all  other  contracts,  having  for  their  object  the  car- 
rying out  of  the  purposes  of  such  an  association, 
are  illegal  and  void. 

Citations— 8  T.  R.,  548 ;  3  Bos.  &  P.,  200 ;  6  Johns., 
194:  8  Johns.,  444;  1  Aik.  (Vt.),  264 ;  2Bing.,229;  5 
Halst..  87 ;  a  K.  S.,  691,  sec.  8;  4  Den..  349. 

A  SSUMPSIT,  tried  at  the  Albany  Circuit  in 
li  April,  1845,  before  Parker,  C.  Judge. 
Plea,  non  assumpsit. 

The  plaintiff  on  the  trial  sought  to  recover 
against  the  defendant  as  the  maker  of  a  note 
and  the  acceptor  of  a  bill  of  exchange,  as 
follows : 

"ROCHESTER,  Sept.  21,  1844. 

$801.84.  Three  mouths  after  date,  value 
received,  I  promise  to  pay  to  the  order  of  Asa 
C.  Tefft,  agent,  eight  hundred  and  one  Tyw 
dollars,  at  the  Commercial  Bank  in  the  City  of 
Albany,  with  interest  from  date,  it  being  for 
balance  due  for  per  centage  on  tolls  for  season 
of  1843.  (Signed)  JOHN  ALLEN. 

[Indorsed]  Asa  C.  Tefft,  agent." 

"ALBANY,  24th  August,  1844. 
$687.28.     Sixty  days  after  date,  value  rec'd, 
please  pay  to  my  order  six  hundred  eighty- 
seven  T*c8ff  dollars,  and  charge  to  account  canal 
association,  as  per  advice  of  this  date. 

(Signed)  ASA  C.  TEFFT,  agent." 

To  John  Allen,  Esq.,  Rochester,  N.  Y. 

[Indorsed]  "Asa  C.  Tefft,  agent"  (written 
on  the  face);  "Accepted:  John  Allen." 

After  proving  the  making,  acceptance  and 
indorsement  of  this  note  and  bill,  the  plaintiff 
rested. 

The  defense  was  that  the  note  and  bill  of 
exchange  were  void  for  having  been  given 
upon  a  consideration  which  was  illegal  and 
against  public  policy.  The  defendant  proved 
that  neither  the  note  nor  bill  belonged  to  the 
Albany  Exchange  Bank ;  that  the  note  had 
been  discounted  by  the  bank,  but  after  being 
protested  for  non  payment,  it  was  taken  up  by 
Tefft,  and  the  amount  with  the  expenses 
charged  to  the  account  of  Tefft,  pursuant  to  a 
check  drawn  by  him,  and  which  account, 
though  kept  in  the  name  of  Tefft,  was  under- 
stood at  the  bank  to  be  the  account  of  the 
Canal  Association  of  which  Tefft  was  the 
agent. 

436*]  *The  defendant's  counsel  called  on 
Asa  C.  Tefft,  who  was  in  attendance  as  a  wit- 
ness pursuant  to  a  subpoena  duces  tecum,  to 


produce  certain  articles  of  association,  among 
a  number  of  forwarders  on  the  canals,  includ- 
ing the  defendant;  and  the  same  being  accord- 
ingly produced,  the  defendant's  counsel  offered 
to  prove  and  read  the  same  in  evidence.  This 
was  objected  to  by  the  plaintiff's  counsel,  for 
irrelevancy,  but  the  objection  was  overruled 
and  the  testimony  received. 

The  articles  of  association  bore  date  Albany, 
July  31,  1843.  They  were  signed  by  the  pro- 
prietors of  35  separate  lines  of  transportation 
on  the  canals.  The  defendant  signed  as  pro- 
prietor of  "John  Allen's  Clinton  line."  The 
articles  commenced  by  stating  that  "  The  un- 
dersigned forwarders  on  the  canals  in  the  State 
of  New  York,  for  the  purpose  of  establishing 
fair  and  uniform  rates  of  freight.so  equalizing 
the  business  among  themselves  as  to  avoid  all 
unnecessary  expense  in  doing  the  same,"  had 
agreed  "to  stock  all  the  earnings  of  all  the 
boats  of  all  the  parties"  thereto  ;  and  for  the 
management  of  the  business  had  agreed  upon 
the  articles  which  followed.  By  these  articles 
Asa  C.  Tefft  was  appointed  the  agent  and  at- 
torney of  the  Association,  to  do  and  perform, 
with  the  written  advice  of  the  committee  after- 
wards mentioned,  all  such  acts  and  things  as  in 
the  judgment  of  the  committee  might  be  nec- 
essary to  promote  the  general  welfare  of  the 
Association.  He  was  to  keep  an  office  in  Al- 
bany, to  have  a  salary  of  $1,200  a  year,  and  his 
powers  were  to  be  irrevocable,  so  long  as  he 
performed  his  duties.  The  money  which  he 
might  receive  was  to  be  deposited  in  the  Farm- 
ers' Bank  of  Troy  and  in  the  Albany  Ex- 
change Bank.  In  case  of  his  death,  etc.,  a 
successor  was  to  be  appointed  by  a  gentleman 
named  in  the  articles.  Six  persons,  members 
of  the  Association,  were  appointed  a  commit- 
tee to  aid  and  advise  the  agent;  their  directions 
were  to  be  given  in  writing;  "and  to  this  com- 
mittee or  a  majority  of  them  "  was  "specially 
delegated  the  power  of  making  rates  for  trans- 
portation that  shall  govern  this  Association  in 
their  returns  to  the  agent."  On  the  first  Mon- 
day of  each  month,  each  of  the  parties  was  to 
make  a  return  in  writing  to  *the  agent  [*437 
of  all  freight  and  passengers  transported  by 
such  party  on  the  Erie  and  Oswego  Canals  for 
the  preceding  month,  to  be  computed  at  such 
rates  of  transportation  as  the  committee  had 
established  for  the  time,  and  of  the  tolls  on  the 
same.  A  charter  was  to  be  fixed  on  all  boats 
put  into  the  Association  at  $6.50  per  ton  for 
the  season  upon  passage  boats,  and  $5.50  per 
ton  on  boats  which  were  exclusively  for 
freight,  to  be  calculated  on  the  capacity  of  the 
boat,  and  a  person  was  named  to  examine  the 
boats  and  fix  the  charter.  Each  of  the  parties 
were  to  put  in  as  many  boats  as  they  subscribed 
shares,  and  before  the  commencement  of  the 
business,  $10  on  each  share  subscribed,  was  to 
be  paid  by  the  subscribers  respectively,  to  the 


Allen,  see  Hooker  v.  Vandewater,  4  Den.,  435 ; 
Sayres  v.  Louisville  B.  A.,  1  Duv.  (Ky.),  143 ;  Denver 
&  N.  O.  R.  Co.  v.  Atchison,  T.  &  S.  P.  R.  Co.,  15  Fed. 
Rep.,  650,  655  note ;  Charlton  v.  Newcastle,  etc.,  Ry. 
Co.,  6  Jur.  N.  S.,  1100.  S.  P.  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.,  173 ;  Salt  Co.  v.  Guthrie. 
35  Ohio  St.,  672 ;  Hoffman  v.  Brooks,  23  Am.  Law. 
Reg.,  N.  8.,  648,  note. 

In  England  "pooling"  contracts  have  been  sus- 
tained, on  the  ground  that  they  are  necessary  and 
proper  to  limit  destructive  competition  and  permit 
reasonable  prosperity  and  settled  rates. 
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"It  is  a  mistaken  notion  that  the  public  is  benefit- 
ed by  pitting  two  railway  companies  against  each 
other  until  one  is  ruined,  the  result  being  at  last  to 
raise  fares  to  the  highest  possible  standard."  Hare 
v.  L.  &  N.  W.  R.  Co..  2  Johns.  &  H.,  80,  112;  S.  C.,  7 
Jur.  N.S.,  1145;  30  L.  J.  <"!h.,  87:  Shrewsbury  &  B. 
R.  W.  Co.,  20  L.  J.  Ch.,  90  ;  S.  C.,  2  L.  J.  Q.  B..  89;  3 
M.  &  G.,  70 ;  17  Q.  B.,  652;  6  H.  L.  Cas.,  113  :  16  Bev., 
441. 

See,  generally,  Denver  &  N.  O.  R.  Co.  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  15  Fed.  Rep.,  650,  note ;  Brooks  v. 
Hoffman,  23  Am.  Law.  Reg.  N.  S.,  648,  note. 
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agent:  and  on  the  arrival  of  each  boat  at  tide- 
water, the  proprietor  was  to  pay  to  the  agent  15 
per  cent,  on  the  amount  paid  for  tolls  on  such 
boat  and  its  cargo  on  its  upward  and  down- 
ward passage.  The  money  thus  collected  was 
to  be  credited  to  the  party  paying  it,  and  so 
much  of  it  as  might  be  necessary,  was  to  be 
used  for  the  purpose  of  paying  balances  be- 
tween the  parties  on  the  division  afterwards 
mentioned,  and  for  paying  expenses  and  mak- 
ing purchases  for  the  benefit  of  the  Associa 
tion,  and  at  the  termination  of  the  contract  the 
residue  was  to  be  paid  by  the  agent  to  the  party 
to  whom  it  belonged.  A  division  and  settle- 
ment was  to  be  made  on  the  second  Tuesday 
of  September  then  next,  and  again  on  the  sec- 
ond Tuesday  of  October  and  December,  and 
should  the  Association  continue  another  year, 
such  settlements  were  to  be  made  on  the  second 
Tuesdays  of  June,  August,  October  and  De- 
cember, embracing  on  each  occasion  the  busi- 
ness not  accounted  for  up  to  the  last  day  of 
the  previous  month.  The  method  of  settling 
was  as  follows:  from  the  gross  freights  and 
passage  money  of  each  party  calculated  ac 
cording  to  the  returns,  the  tolls  on  the  same 
and  on  the  boats  run,  together  with  15  cents 
per  mile  on  the  miles  run  by  each  boat,  without 
regard  to  cargo,  and  6  cents  per  mile  on  each 
mile  run  by  each  boat,  for  every  forty  tons  of 
down  freight,  were  to  be  deducted.  From  the 
residue  remaining  after  such  deduction,  each 
party  was  to  be  allowed  the  proportion  of 
438*  j  charter  then  *due,  and  the  balance, 
whether  profit  or  loss,  was  to  be  divided  into 
equal  shares,  and  proportioned  among  the  sev- 
eral parties  according  to  their  relative  number 
of  shares.  If  anyone  had  received  less  than  his 
share  according  to  the  returns,  it  was  to  be 
made  up  to  him,  and  if  any  had  received  more 
he  was  to  pay  the  excess.  It  was  provided 
that  the  parties  should  not  be  partners.  Each 
was  to  pay  his  separate  expenses  and  to  do  his 
proportion  of  the  business  if  he  could  obtain  it 
at  the  prices  fixed  by  the  committee.  None  of 
the  parties  could  use  their  boats  except  in  pur- 
suance of  the  articles.  If  anyone  should  dis- 
pose of  any  boat  so  that  it  might  be  used  out 
of  the  Association,  it  might  be  seized  and  re- 
tained by  the  agent  until  a  compliance  with 
the  articles  was  secured  ;  and  a  like  seizure 
might  be  made  of  the  boat  of  any  party  who 
should  neglect  to  comply  with  the  provisions 
of  the  articles,  or  who  should  become  inter- 
ested in  any  boat  not  belonging  to  a  member  of 
the  Association,  and  the  agent  was  authorized 
to  bring  suits  against  the  delinquent  parties  at 
the  expense  of  the  Association.  If  any  of  the 
parties  should,  directly  or  indirectly,  become 
interested  in  transportation  on  the  canals  oth- 
erwise than  in  boats  belonging  to  the  members 
of  the  Association,  they  were  to  forfeit  freight 
and  passage  money  on  the  property  or  persons 
so  transported,  to  be  calculated  at  the  rates 
adopted  by  the  Association,  without  any  deduc- 
tion for  toll,  and  this  was  to  be  recovered  by 
action  in  the  name  of  the  agent.  If  any  party 
should  have  more  freight  offered  than  he  could 
take,  he  was  to  offer  it  to  other  members  of  the 
Association,  arid  if  they  could  not  take  it  he 
might  forward  it  by  other  means  and  be  al- 
lowed the  expense  thereof  and  5  per  cent,  there- 
on for  his  expenses  and  risk.  There  were  other 
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provisions  in  the  articles  calculated  to  insure 
uniformity  in  transacting  their  business.  The 
subscribers  to  the  articles  annexed  to  their  sig- 
natures a  schedule  of  their  boats, the  aggregate 
number  being  about  400. 

A  witness  for  the  defendant  testified  that  he 
was  acquainted  with  the  persons  composing 
the  Association,  and  that  they  comprised  all 
the  transportation  lines  on  the  canals  of  which 
he  had  any  knowledge,  and  that  the  effect  of 
the  Association  had  *been  to  increase  [*439 
the  price  of  freight  from  40  or  50  cents  to  65  or 
70  cents  a  ton;  that  the  Association  was  gener- 
ally known  as  the  Canal  Association,  and  that 
Asa  C.  Tefft  was  the  agent  thereof,  and  was 
not,  to  the  witness'  knowledge,  agent  for  any 
other  association,  company  or  person. 

The  judge  decided  that  the  articles  were  evi- 
dence of  an  unlawful  combination  or  conspir- 
acy between  the  several  parties  thereto  ;  that 
the  consideration  of  the  note  and  bill  in  suit 
appeared  by  the  evidence  to  be  illegal,  as  con- 
trary to  public  policy  and  against  the  interests 
of  trade  and  commerce,  and  that  they  were  for 
that  reason  void.  He,  accordingly,  directed  a 
nonsuit.  The  plaintiff  excepted. 

Mr.  A.  Taber,  for  plaintiff.  1.  It  was  not 
shown  that  the  note  and  bill  of  exchange  were 
so  connected  with  the  Canal  Association  as  to 
be  illegal,  if  the  articles  of  that  Association 
were  contrary  to  law.  2.  But  these  articles 
were  not  illegal  or  against  public  policy.  Rich- 
ardson v.  Mellish,2Iting.,229;  Uhappelv.  Brock- 
way,  21  Wend.,  157.  A  partnership  is  not  ille- 
gal on  account  of  the  number  of  associates,  be 
it  ever  so  great.  A  great  number  of  persons 
unconnected  in  business  may  lawfully  agree  to 
charge  uniform  prices.  It  does  not  prevent 
others  from  underbidding  them  if  the  prices 
are  too  high.  There  was  a  fair  occasion  and 
motive  for  this  agreement,  arising  out  of  the 
saving  of  certain  general  expenses  which  the 
articles  secured.  Again;  it  was  a  fair  and  law- 
ful object  to  provide  against  the  ruinous  con- 
sequences of  sudden  fluctuations  in  the  price  of 
transportation.  The  doctrines  respecting  pub- 
lic policy  operate  as  a  check  to  enterprise  and 
are  unsuited  to  a  growing  and  active  commer- 
cial community, and  it  was  on  that  ground  that 
it  was  said  by  the  court  in  Richardson  v.  Hell- 
ish that  the  application  of  that  principle  was 
not  to  be  extended.  If  this  contract  was  ille- 
gal, the  parties  to  it  were  indictable  for  a  mis- 
demeanor; yet  no  one  could  for  a  moment  rec- 
ognize in  the  provisions  of  the  agreement  any- 
thing which  ought  to  subject  the  authors  of  it 
to  punishment  as  fora  crime  against  the  State. 
In  Hooker  v.  Vandewater,  4  Den.,  349,  this 
point  was  *started  by  the  defendant's  [*44O 
counsel  for  the  first  time  on  the  argument,and 
the  counsel  for  the  plaintiff  was  taken  by  sur- 
prise. Hence  the  court  had  not  the  advantage 
of  a  full  argument.  That  case  ought  to  be  re- 
considered. 

Mr.  S.  Stevens,  for  defendant,  relied  upon 
Hooker  v.  Vandewater  as  entirely  decisive  of 
this  case.  He  also  referred  to  People  v.  Fisher, 
14  Wend.,  9, 15;  Doolin  v.  Ward,  6  Johns.,  194; 
and  Wilbur  v.  How,  8  Id.,  444. 

By  the  Court,  McKissock.  /.  The  plaint- 
iff was  not  the  holder  of  the  note  and  bill  in 
question  for  value,  and  the  defendant  had 
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a  right  to  go  into  the  question  of  considera- 
tion. 

It  Is  to  he  settled,  therefore,  whether  the  ar- 
ticles of  association  produced  by  the  defendant 
were  illegal  and  void  as  against  public  policy. 
The  Association  was  formidable  and  imposing, 
consisting  as  it  did  of  the  members  of  all  the 
transportation  lines  on  the  Erie  and  Oswego 
Canals  at  the  time.  Its  professed  object  and 
purpose  was  the  establishment  of  fair  and  uni- 
form rates  of  freight,  and  to  equalize  the  busi- 
ness among  the  members.  These  rates  were  to 
be  determined  by  a  committee  and  to  extend  to 
the  transportation  of  both  freight  and  passen- 
gers. While  the  introductory  terms  of  the 
agreement  proposed  nothing  apparently  objec- 
tionable, the  ultimate  object  is  very  manifest 
and  is  of  a  different  character.  It  is  nothing 
less  than  the  attainment  of  an  exemption  of  the 
standard  of  freights,  and  the  facilities  and  ac- 
commodations to  be  rendered  to  the  public  from 
the  wholesome  influence  of  rivalry  and  compe- 
tition. To  produce  that  end  more  completely, 
each  member  binds  himself  not  only  to  run  all 
his  present  boats  according  to  the  agreement 
and  turn  their  earnings  into  the  common  stock, 
at  the  rates  agreed  upon  and  at  which  rate  he 
is  to  be  charged  in  the  final  distribution,  though 
he  may  have  received  or  charged  less,  but  he  is 
also  prohibited,  under  severe  penalties,  from 
employing  on  any  other  terms  boats  subse- 
quently acquired.  Besides,  as  much  as  possible 
to  secure  the  exclusion  of  others  from  their 
fair  share  of  business,  each  party  is  bound,  if 
441*]  he  shall  have  more  freight  *than  he 
can  carry,  to  offer  it  to  some  of  the  associates; 
aud  if  they  do  not  take  it,  he  is  then  authorized 
to  procure  its  transportation  without  limitation 
as  to  rate,  and  after  taking  out  the  freight  and 
certain  charges  for  risk  and  trouble,  to  turn  in 
the  balance  to  the  common  stock.  The  Asso- 
ciation being  thus  secured  against  internal  de- 
fection and  external  encroachments,  and  the 
members  having  thrown  their  concerns  into 
stock,  to  derive  an  income  in  proportion  to  the 
number  of  shares  they  hold  and  not  according 
to  their  merit  and  activity  in  business,  and  safe 
against  the  reduction  of  compensation  that 
would  otherwise  follow  mean  accommodations 
and  want  of  skill  and  attention,  the  public  in- 
terest must  necessarily  suffer  grievous  loss. 
Indeed,  the  consequence  of  such  a  state  of 
things  would  shortly  be,  that  freighters  and 
passengers  would  be  ill  served,  just  in  propor- 
tion as  the  carriers  were  well  paid. 

As  these  canals  are  the  property  of  the  State, 
constructed  at  great  expense,  as  facilities  to 
trade  and  commerce.and  to  foster  and  encourage 
agriculture,  and  are  at  the  same  time  a  munifi- 
cent source  of  revenue,  whatever  concerns  their 
employment  and  usefulness  deeply  involves  the 
interests  of  the  whole  State.  If  then,  in  addi- 
tion to  the  evils  already  pointed  out,  as  incident 
to  this  confederacy, a  diminution  of  the  revenue 
of  the  State  would  follow,  of  which  there  can 
be  no  doubt,  as  our  canals  have  rivals  by  no 
means  impotent,  in  the  great  inland  carrying 
trade  of  the  north  and  west.the  question  wheth- 
er the  Association  can  be  upheld,  becomes  one 
of  momentous  import.  Though  the  branch  of 
the  law  relating  to  public  policy  is  liable  to  be 
misunderstood  and  extended  beyond  its  proper 
dimensions,  still  it  must  not  on  that  account  be 
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neglected  or  disparaged.  The  rule  that  con- 
tracts and  agreements  are  void  when  contrary 
to  public  policy,  when  properly  understood 
and  applied,  is  one  of  the  great  preservative 
principles  of  a  State.  Sound  morality  is  the 
corner  stone  of  the  social  edifice.  Whatever, 
therefore,  disturbs  that,  is  condemned  under 
that  fundamental  rule.  So  marriage  being  the 
only  guaranty  of  a  numerous  and  sound  popu- 
lation, whatever  imposes  restraint  or  dishonor 
on  it  receives  no  countenance  from  the  law. 
Upon  no  other  reasonable  *ground  than  [*442 
that  the  interest  of  the  State  requires  it,  can  a 
contract  with  an  alien  enemy,  otherwise  inno- 
cent, be  held  entirely  void.  Potts  v.  Bell,  8  T. 
R.,  548;  Purtado  v.  Rodgers,  3  Bos.  &  P.,  200. 
So  of  agreements  not  to  compete  at  auctions 
and  to  divide  the  profits.  Doolin  v.  Ward,  6 
Johns.,  194;  Wilbur  v.  How,  8  Id.,  444.  If  we 
ascend  to  the  artificial  institutions  of  the  gov- 
ernment of  a  State,  we  find  that  contracts  are 
held  void  if  they  interfere  with  their  healthful 
operation.  Hence,  when  wages  were  generally 
lawful,  a  bet  on  the  result  of  an  election  was 
illegal.  And  agreements  in  consideration  of  the 
withdrawal  of  opposition  to  a  proposed  statute, 
have  been  held  void.  Pengry  v.Washburn,  1 
Aik.,  264.  So  of  an  agreement  to  pay  money 
in  consideration  of  forbearance  to  make  pro- 
posals to  the  Postmaster-General  for  a  mail 
contract.  Gulick  v.  Ward,  5  Halst.,  87. 

The  counsel  for  the  plaintiff  referred 
Richardson  v.  Mellish,  2  Bing. ,  229,  to  show 
that  the  doctrine  respecting  public  policy  as  a 
defense  was  not  to  be  encouraged  or  extended. 
There  is  no  doubt  that  it  ought  not  to  have 
been  extended  to  that  case.  If,  in  examining 
what  was  there  said  by  the  judges,  we  confine 
ourselves  to  what  was  pertinent  to  the  case,  it 
will  not  be  found  in  conflict  with  the  doctrine 
to  which  I  have  referred. 

It  was  also  urged  that  the  Association  was  a 
partnership,  and  that  the  uniformity  of  freights 
was  but  an  incident  to  its  formation.  But  the 
parties  in  their  agreement,  expressly  protest 
against  its  constituting  a  partnership.  But 
whether  it  is  of  that  character  or  not,  is  not 
material.  No  one  can  be  deceived  by  any  sup- 
posed analogy  between  the  principle  of  uni- 
formity of  price  among  the  members  of  an  or- 
dinary business  firm  and  the  same  thing  in  a 
confederacy,  formed  for  no  other  purpose  or 
use  than  to  bring  it  about.  It  was  also  said 
that  the  dealers  in  a  particular  article  in  a  city 
or  place  might  and  did  have  an  understanding 
from  day  to  day  as  to  its  price.  That  is  true, 
and  it  is  not  necessary  to  inquire  whether  such 
a  system  might  not  be  carried  so  far,  and  be 
accompanied  with  such  circumstances  and  reg- 
ulations as  to  render  it  unlawful  But  the  com- 
parison *of  the  two  cases  totally  fails,  [*443 
unless  it  be  supposed  that  the  city  or  place  was 
built,  owned  and  governed  by  the  State  as  a 
great  commercial  mart  for  the  benefit  of  the 
whole  people,  where  the  revenue  of  the  State 
and  the  advantages  to  the  community  depend 
on  open,  free  and  fair  competition.  Finally,  I 
conclude  that  the  Association  in  question  had 
a  manifest  and  necessary  tendency  to  diminish 
the  revenue  of  the  State,  impair  the  utility  of 
a  great  public  work  intimately  connected  with 
the  interests  of  the  whole  people,  and  that  it 
must  be  eminently  injurious  to  trade.  Thi 
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articles  of  association,  therefore,  in  our  judg- 
ment.unquestionably  contravene  public  policy, 
and  are  manifestly  injurious  to  the  interest  of 
the  State.  Hence  they  are  void  at  the  common 
law. 

It  has  heretofore  been  decided  by  this  court 
that  an  association  among  carriers  on  the  Erie 
•Canal,  with  provisions  in  its  articles  very  simi- 
lar to  the  present,  though  of  far  less  extent, 
was  a  cons-piracy  to  commit  an  act  injurious  to 
trade,  contrary  to  2  R.  S.,  691,  sec.  8,  and  was, 
therefore,  utterly  void.  Hooker  v.  Vandewater, 
4  Den.,  349.  That  decision  being  conclusive 
ou  the  main  point  in  the  present  case,  I  might 
have  rested  upon  that  authority  alone,  if  I  had 
not  supposed  that  the  occasion  called  for  an 
opinion  as  to  the  legality  of  such  an  association 
upon  the  principles  of  the  common  law. 

It  is  urged  by  the  plaintiff's  counsel,  that  if 
the  articles  of  association  were  really  void,  the 
question  should  have  been  submitted  to  the 
jury  whether  the  note  and  bill  arose  out  of  the 
business  of  the  Association.  I  think  the  judge 
was  correct.  Their  connection  with  the  Asso- 
ciation was  so  obvious  that  there  was  nothing 
to  leave  to  the  jury.  The  note,  on  its  face, 
stated  that  it  was  for  "per  centage"  on  tolls 
for  the  season  of  1843,  and  it  was  indorsed, 
Asa  C.  Tefft,  agent.  The  defendant  was  a 
member  of  the  Association.  Tefft  was  its 
agent,  and  he  held  that  relation  to  no  other 
company.  The  note  was  proved  to  have  been 
discounted  for  the  benefit  of  the  Association, 
and  to  have  been  taken  up  with  the  funds  of 
the  Association.  The  words  "per  centage  of 
toll"  are  explained  by  one  of  the  provisions  in 
the  articles,  and  nothing  else  can  explain  them. 
444*]  It  is  *stated  in  the  draft  that  it  was  on 
account  of  the  Association.  Besides,  there  does 
not  appear  to  have  been  any  dispute  as  to  that 
•question  of  fact  after  the  testimony  was  closed. 
The  bill  and  note  having  arisen  out  of  a  trans- 
action which  was  contrary  to  law,  no  action 
•could  be  maintained  upon  them.  The  nonsuit 
was,  therefore,  properly  ordered. 

New  trial  denied. 

Distinguished-68  N.  Y.,  293. 

Reviewed— 2  Lans.,  342. 

Cited  in— 2  N.  Y.,  175 :  68  N.  Y.,  565 ;  5  Hun,  286 ;  62 
Barb.,  407:  3  Rob..  416 :  59  Ind.,  524 ;  68  Pa.  St.,  188 ;  3 
Piii.,  123 :  3  Chand.,  133;  56  Am.  Dec.,  177, 179. 


SEACORD  v.  BURLING. 

An  agreement  in  writing  by  which  the  subscriber 
to  it  promised  to  puy  another  a  sum  of  money  on 
demand  with  interest,  and  added,  but  no  demand  is 
to  be  made  as  long:  as  the  interest  is  paid,  is  not  a 
promissory  note. 

Citations— Chit.  Bills,  151,  and  notes,  152,  153,  154, 
notes  k,  I,  9th  Am.  ed.;  3  Hill,  132 :  2  Bos.  &  P.,  413. 

A  SSUMPSIT,  tried  at  the  Westchester  Cir- 
-Q-  cuit  in  April,  1845,  before  Ruggles,  late  C. 
Judge. 

The  declaration  contained  the  common  mon- 
•ey  counts,  and  annexed  to  it  was  the  copy  of 
a  written  instrument  purporting  to  be  signed 
t  the  defendant  as  follows: 


NOTE.— Negotiable  paper— Essential  qualities  of 
notes  and  Mils  of  exchange. 

See  Cook  v.  Satterlee.  6  Cow.,  108,  note ;  Saxton  r. 
Johnson,  10  Johns.,  418,  note;  Worden  v.  Dodge,  4 
Den.,  159,  note. 
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"  $5,000.  On  demand,  I  promise  to  pay 
Benjamin  Seacord  or  order,  five  thousand  dol- 
lars, value  received,  with  six  per  cent,  interest; 
but  no  demand  is  to  be  made  as  long  as  the  in- 
terest is  paid.  New  Rochelle,  May  1,  1842. 
(Signed)  JAMES  BURLING." 

Plea,  non  assumpsit. 

The  plaintiff  proved  the  signature  of  the  de- 
fendant, and  gave  evidence  touching  a  demand 
and  non-payment  of  interest  September  7, 
1844,  shortly  before  the  suit  was  commenced; 
and  then  offered  to  read  the  note  in  evidence. 
The  defendant's  counsel  objected,  insisting  that 
the  paper  was  not  a  promissory  note,  and 
could  not  be  given  in  evidence  under  the  com- 
mon counts,  but  should  have  been  declared  on 
specially.  The  objection  was  overruled,  and 
the  paper  was  read  in  evidence.  The  defend- 
ant then  went  into  a  defense  connected  with 
*the  consideration  of  the  note  which  [*445 
was  alleged  to  have  been  illegal.  The  plaintiff 
ultimately  had  a  verdict  for  the  amount  of  the 
note  with  interest. 

Mr.  J.  Edwards,  for  defendant. 

Mr.  J.  W.  Tompkins,  for  plaintiff. 

By  the  Court,  McKissock,  J.  Whether 
the  paper  given  in  evidence  was  a  promissory 
note  is  a  question  of  some  difficulty.  The  first 
impression  would  certainly  favor  the  notion 
that  it  was,  but  on  a  closer  analysis  of  its 
terms  it  would  seem  that  it  was  not.  A  prom- 
ise to  pay  money,  to  be  valid  as  a  note,  must 
be  for  such  payment  absolutely,  and  not  on 
any  contingency.  That  is  an  essential  requisite 
of  a  note,  and  it  is  absolutely  necessary  to  ren- 
der such  securities  fit  for  a  commercial  cur- 
rency. For  such  use  they  must  be  precise  and 
certain,  and  subject  to  no  condition,  so  as  to 
command  the  entire  confidence  of  all  to  whom 
they  may  be  offered.  Chit.  Bills,  152,  154,  9th 
Am.  ed. 

The  promise  in  the  instrument  in  question 
is  conditional  and  contingent.  If  the  promise 
were  to  pay  on  demand  it  would  be  considered 
an  absolute  promise,  because  it  would  depend 
altogether  on  the  will  of  the  holder,  and  it 
would  be  assumed  that  the  time  must  and 
would  arrive.  Hence,  too,  it  would  answer  all 
the  purposes  of  negotiable  paper.  But  though 
the  promise  is  in  form,  on  demand,  still  the 
right  to  make  the  demand  is  controlled  by  a 
condition,  and  may  never  arrive;  at  least  it  is 
not  certain  that  it  will.  This  consideration  is 
fatal  to  the  agreement  as  a  promissory  note.  It 
is,  in  fact,  an  alternative  agreement  to  do  a 
certain  thing,  or  pay  a  sum  of  money;  or,  to 
state  it  more  in  its  own  terms,  it  is  a  contract 
that  the  promisor  at  his  election  will  pay  the 
interest  on  $5,000  annually,  or  decline  to  do 
so,  and  then  pay  the  principal  on  demand.  A 
promise  to  pay  money  or  perform  an  act  is  not 
a  good  promissory  note.  Neither  is  a  promise 
to  pay  if  another  *do  not,  for  the  sim-  [*446 
pie  reason  that  the  promises  are  uncertain  or 
contingent.  Chit.  Bills,  154,  n.  k,  I.  For  the 
same  reason,  an  agreement  is  not  valid  as  a 
promissory  note  where  there  is  an  uncertainty 
as  to  the  amount  to  be  paid.  An  agreement  to 
pay  £20  or  £50  or  £100  would  not  be  a  prom- 
issory note  for  either  sum.  Chit.  Bills,  153. 

It  is  argued  for  the  plaintiff  that  bills  of  ex- 
change and  promissory  notes  are  favored  of 
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the  law,  and  that  liberal  rules  are  adopted  in 
construing  them,  and  hence  that  in  the  present 
case  the  latter  clause  of  the  writing  restricting 
the  right  to  make  demand  being  absurd  and 
inconsistent,  should  be  disregarded.  On  ac- 
count of  the  great  usefulness  of  promissory 
notes  and  bills  of  exchange,  courts  do  inter- 
pret instruments  intended  for  either  on  liberal 
principles;  and  in  some  cases  where  there  is  an 
ambiguity,  or  where  they  are  insensible  on 
their  face,  reject  some  parts  as  surplusage,  to 
give  them  validity , as  in  the  old  case  of  a  promise 
"never  to  pay."  So,  too,  where  the  paper  was 
in  the  common  form  of  a  bill  of  exchange,  ex- 
cept that  the  word  "  at"  instead  of  "  to"  was 
inserted  in  the  address  of  the  bill  before  the 
drawee's  name.  And  also  where  a  bill  of  ex- 
change was  twice  stated  to  be  payable  on  the 
31st  of  December,  and  also  contained  a  direc- 
tion to  pay  on  the  31st  of  October.  Chit.  Bills, 
151,  and  notes.  9th  Am.  ed. ;  Henschel  v.  Mahler, 
8  Hill,  132.  But  the  plaintiff's  case  can  derive 
no  aid  from  those  authorities.  The  qualifying 
clause,  that  no  demand  shall  be  made  as  long 
as  the  interest  is  paid,  was  manifestly  inserted 
with  caution,  and  for  the  express  purpose  of 
leaving  it  to  the  choice  of  the  promisor  when 
he  would  pay  the  principal,  or  whether  he 
would  ever  pay  it.  There  is  neither  contradic- 
tion, ambiguity  or  uncertainty  to  invoke  the 
aid  of  this  court  as  an  interpreter;  nor  is  there 
any  ground  from  which  to  infer  that  any 
of  the  terms  of  the  agreement  found  their 
way  there  either  by  fraud,  accident  or  mis- 
take. Neither  is  there  anything  in  the  sug- 
gestion of  the  plaintiff's  counsel  that  by  the 
demand  and  refusal  before  suit  brought  the  in- 
strument became  a  note.  The  paper  must  have 
been  a  note  when  made  or  it  never  could  be 
447*]  come  *so.  Chit.  Bills,  154,  and  notes; 
Hill  v.  Halford,  2  Bos.  &  P.,  413. 

The  judge,  therefore,  committed  an  error  in 
permitting  the  paper  to  be  read  in  evidence  as 
a  promissory  note. 

New  trial  ordered. 

Cited  in— 96  N.  Y.,371. 


WADDELL,  Admr.  of  WADDELL, 

v. 

E.  ELMENDORF  ET  AL.,  Admrs.  of  L.  EL- 
MENDORF. 

Levy,  Not  a  Satisfaction  of  a  Judgment— Plead- 
ing. 

A  levy  upon  personal  property  on  a  fl.  fa.  where 
nothing1  more  has  been  done,  does  not  amount  to  a 
satisfaction  of  the  judgment. 

Therefore,  a  plea  in  an  action  on  a  judgment,  that 
the  plaintiff  had  caused  a  fi.  fa.  thereon  to  be  issued 
and  levied  upon  the  defendant's  property  to  a  suffi- 
cient amount  to  satisfy  the  judgment,  does  not  state 
a  defense  to  the  action. 

Citations— 1  Den.,  578 ;  4  Moore,  163 ;  Cro.  Eliz.,  237 ; 
4  Leon.,  150, 194;  23  Wend.,  497. 

TVEMURRER  to  a  replication.  The  declara- 
jJ  tion  was  in  debt  on  a  judgment  rendered 
in  this  court  in  August,  1810,  in  favor  of  the 
plaintiff's  intestate  against  Elmendorf,  the  in- 
testate represented  by  the  defendants,  for 
$2,744.40  of  debt,  and  $14.43  damages  and 
costs.  The  fourth  plea  of  the  defendant  is 
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actio  non,  because  they  say  that  shortly  after  the 
rendition  of  the  said  supposed  judgment,  the 
said  plaintiff  therein  in  his  lifetime  caused  to- 
be  issued  a  fi.  fa.  on  the  said  judgment  or  re- 
covery, out  of  the  said  Supreme  Court,  and  di- 
rected to  the  sheriff  of  the  County  of  Ulster,  by 
virtue  whereof  the  said  sheriff,  then  and  there, 
the  debt,  damages,  costs  and  charges  aforesaid, 
on  the  goods  and  chattels  of  the  said  Lucas 
Elmendorf  in  his  lifetime  caused  to  be  levied; 
and  the  said  goods  and  chattels  so  levied  on  as 
aforesaid  were  sufficient  and  of  sufficient  val- 
ue to  satisfy  the  debt,  damages,  costs  and 
charges  aforesaid.  Verification.  The  plaint- 
iff replied  that  after  the  issuing  of  the  said./?. 
fa.  and  the  levy  pursuant  thereto,  as  in  said 
plea  supposed,  the  said  writ  and  levy  were  su- 
perseded, and  the  effect  thereof  waived  by  th& 
voluntary  act  of  the  parties  plaintiff  and  de- 
fendant to  *the  said  suit,  and  became  [*448 
altogether  inoperative.  Special  demurrer  and 
joinder. 

Mr.  A.  Taber,  for  defendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Beardsley,  Ch.  J.  In  point 
of  form  the  replication  demurred  to  is  obvious- 
ly bad,  as,  I  also  think,  the  plea,  which  it  as- 
sumes to  answer,  is  in  matter  of  substance. 
The  plea  does  not  show  when  the  writ  offi.fa. 
was  issued,  nor  its  teste  or  return.  These,  how- 
ever, as  well  as  several  other  defects,  may  be 
regarded  as  formal  in  their  nature,  and  not 
now  open  to  objection.  But  the  plea  is  bad  in 
substance.  It  is  impossible  to  determine,  from 
what  is  stated  in  it,  whether  the  pleader  in- 
tended to  allege  that  the  sheriff  actually  made 
the  money  on  the  execution,  or  merely  made  a 
levy  on  goods  of  sufficient  value  to  make  the 
sum  required.  If  the  latter  is  what  was  meant, 
the  plea  fails  to  show  a  sufficient  answer  to 
the  action.  This  principle  was  distinctly  stated 
in  the  late  case  of  Peoples.  Hopson,  1  Den., 578, 
and,  in  my  judgment,  is  the  just  conclusion  to 
be  drawn  from  all  the  cases,  ancient  and  mod- 
ern. The  precise  point  was  adjudged  by  the 
English  C.  P.  in  the  case  of  Peploe  v.  GcuMert, 
4  J.  B.  Moore,  163.  That  was  a  scire  facias, 
quare  executionem  non,  on  a  judgment  for  dam- 
ages in  an  action  of  replevin,  to  which  the  de- 
fendant pleaded  that  after  the  rendition  of  the 
judgment,  to  wit:  on,  etc.,  the  plaintiff  sued 
out  a  writ  offi.fa.  directed  to  the  sheriff  of 
Herefordshire,  commanding  him  to  cause  .said 
damages  to  be  levied  of  the  goods,  etc.,  which 
said  writ  was  duly  indorsed  to  levy  the  sum  of 
£274  13s.  4d.  By  virtue  of  which  writ  the  said 
sheriff  seized  and  took  in  execution  divers 
goods  and  chattels  of  the  defendant  of  the  value 
of  £37  13s.  To  this  plea  the  plaintiff  demurred. 
The  court  said  :  "The  defendant  has  merely 
stated  in  his  plea  that  the  sheriff  seized  his 
goods  and  took  them  in  execution,  and  has  not 
proceeded  to  state  that  he  had  returned  the 
writ.  The  goods  might  have  been  restored  to 
*the  defendant,  and  on  this  ground  the  [*44J> 
plaintiff  is  entitled  to  judgment."  The  court 
thus  affirmed  that  it  was  not  enough  to  aver  a 
mere  levy  on  the  defendant's  goods;  the  plea 
should  go  further  and  allege  that  the  goods 
were  still  detained  by  the  sheriff.  Such  a  plea 
would  bring  the  case  within  the  principle  stated 
in  People  v.  Hopson,  supra,  and  although  the 
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value  of  the  goods  so  levied  on  and  detained 
might  fall  below  the  sura  required  to  be  levied, 
the  plea  would  constitute  a  valid  bar  pro  tern- 
pore  to  a  second  execution.  Mountney  v.  An- 
drew*, Cro.  Eliz.,237;  S.  C., 4  Leon.,  194,  150; 
Green  v.  Burke,  23  Wend.,  497.  The  case  of 
Peploe  v. Gattier8,8upra,Tnightl\Vive  been  placed 
on  a  totally  distinct  ground,  as  is  suggested  in 
the  marginal  note;  but  I  have  stated  the  ground 
on  which  the  case  was  decided,  and  which  af- 
firms the  principle  on  which  we  proceed  in  the 
present  case.  But  the  plea  in  the  present  case 
is  senseless.  At  all  events,  it  is  impracticable 
to  determine,  from  the  words  used,  what  was 
really  intended  by  the  pleader.  The  declara- 
tion being  good,  the  plaintiff  is  entitled  to 
judgment  on  the  demurrer,  with  leave  to  the 
defendants  to  amend  on  payment  of  costs. 

Ordered  accordingly. 

Cited  in-4  E.  D.  S.,378. 


VAN  RENSSELAER  e.  JONES. 

Giant  in  Fee,  with  Reservation  of  Service — Va- 
lidity of  Reservation. 

A  reservation  upon  a  grant  in  fee  of  "one  day's 
service  with  carriage  and  horses,"  that,  with  the 
other  rent,  being  made  payable  on  a  particular  day 
in  .each  year,  is  legal.  It  is  not  void  for  uncertainty. 

The  place  of  rendering  the  service  is  not  neces- 
sarily on  or  near  the  land,  but  wherever  the  land- 
lord shall  require  it  to  be  done. 

Citations— 2  Penrose  &  Watts,  63;  3  Dev.,  78;  5 
Greenl.,  192 ;  Chip.  Cont.,  25, 49 ;  5  Cow.,  516  ;  Chit. 
Cont..  737  A,  n. ;  2  Cow.  Tr.,  254  ;  16  Johns.,  222  ;  6 
Cow.,  728 ;  3  Kent,  Com.,  505,  et  seq. 

C\  OVEN  ANT,  by  the  devisee  of  the  grantor 
\J  against  the  assignee  of  the  grantee,  upon  a 
grant  in  fee  reserving  rent  payable  in  wheat, 
etc. ,  and  in  services.  The  cause  was  tried  at 
the  Albany  Circuit,  in  February,  1845,  before 
Parker,  0.  Judge. 

The  plaintiff  proved  a  conveyance  in  fee 
45O*]  from  Stephen  Van  *Rensselaer,  now 
deceased,  to  Samuel  West,  dated  September 
25, 1793,  of  a  lot  of  land  in  the  Manor  of  Rens- 
selaerwick,  containing  150  acres.  The  redden- 
dum  clause  was  as  follows:  "Yielding  and 
paying  therefor  yearly  and  every  year,  during 
the  continuance  of  this  grant,  unto  the  said 
Stephen  Van  Rensselaer,  his  heirs  and  assigns, 
the  yearly  rent  of  thirty  skipples  of  good, 
clean,  merchantable  winter  wheat,  and  four  fat 
fowls  (to  be  delivered  at  the  now  mansion 
house  of  the  said  Stephen  Van  Rensselaer.  in 
the  Town  of  Watcrvliet,  unless  specially  di- 
rected by  the  said  Stephen  Ven  Rensselaer,  his 
heirs,  executors,  administrators  or  assigns,  to 
be  delivered  at  some  other  place  not  more  than 
one  mile  distant,  from  the  said  mansion  house, 
on  the  spot  on  which  it  is  now  erected),  and 
perform  one  day's  service  with  carriage  and 
horses;  the  first  payment  to  be  made  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and 
ninety-seven,  and  thereafter  in  and  upon  the 
second  day  of  January,  in  each  year."  The 
grantee  covenanted  to  pay  the  rent  "at  the  days 
and  times  and  in  the  manner  aforesaid."  The 
plaintiff  proved  the  devise  by  Stephen  Van 
Rensselaer  of  the  estate  and  the  rent  to  him- 
self, and  the  death  of  the  testator  in  January, 
1839;  and  that  the  defendant  had  been  in  pos- 
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session  of  the  south  half  of  the  lot,  claiming 
to  hold  under  the  lease  since  the  year  1824.  A 
witness  for  the  plaintiff  had  computed  the 
amount  of  the  rent  for  four  years,  to  January 
2,  1843.  In  his  estimate  he  reckoned  the  day's 
service  at  $2,  and  charged  the  defendant  with 
half  of  it,  $1,  and  including  in  the  aggregate 
$4  on  account  of  the  day's  service. 

The  defendant's  counsel  objected  to  the  tes- 
timony respecting  the  day's  service,  on  the 
f round  that  it  was  void  for  uncertainty;  the 
escription  of  carriage  and  the  number  of 
horses  not  being  specified,  nor  where  such 
services  were  to  be  performed;  and  also  "that 
such  services  must  be  required  on  or  near  the 
premises  liable  for  the  services,  and  that  there 
was  no  proof  that  the  same  were  required  by 
the  plaintiff  there  to  be  rendered  by  the  defend- 
ant." Other  objections  were  made  totherecov- 
ery,  but  they  were  all  overruled  by  the  circuit 
judge,  and  *the  defendant  excepted.  [*451 
The  judge  charged  the  jury  that  the  plaintiff 
was  entitled  to  recover,  and  that  the  defendant 
was  liable  to  pay  for  the  non-performance  of 
the  services  as  well  as  for  the  rent  payable  ia 
property.  The  defendant  again  excepted.  Ver- 
dict for  the  plaintiff. 

Mr.  H.  Z.  Hayner,  for  defendant,  moved 
for  a  new  trial.  Among  other  points  he  in- 
sisted that  the  reservation  of  a  day's  service 
was  void  for  uncertainty.  It  was"  uncertain 
whether  this  service  was  to  be  performed  an- 
nually or  only  once  during  the  continuance  of 
the  estate.  No  place  of  performance  was  in- 
dicated, nor  what  kind  of  carriage,  or  how 
many  horses  were  required;  nor  was  it  clear 
whether  the  landlord's  or  the  tenant's  horses 
were  to  be  used.  It  was  also  uncertain  as  ta 
the  time  of  performance,  or  whether  the  time 
was  to  be  at  the  option  of  the  landlord  or  the 
tenant.  He  also  insisted  that  the  services  could 
only  be  required  on  or  near  the  premises 
granted,  and  that  the  defendant  should  have 
had  notice  that  he  was  required  to  perform 
them  there. 

Messrs.  D.  McMartin  and  D.  Buel,  for 
plaintiff. 

By  the  Court,  Whittlesey,  J.  All  the  ques- 
tions arising  on  the  bill  of  exceptions  were  dis- 
posed of  on  the  argument  except  the  one  in. 
regard  to  the  day's  service  with  carriage  and 
horses.  In  the  conveyance  under  consideration 
the  lessor  reserved  and  the  lessee  agreed  to  pay 
as  rent  a  certain  quantity  of  wheat,  a  certain 
number  of  fowls,  and,  in  addition,  to  perform 
certain  services  with  carriage  and  horses.  The 
plain  meaning  of  the  last  clause  is,  that  the- 
tenant  as  part  payment  for  the  use  of  the  land 
is  to  perform  certain  work  for  the  lessor  with 
horses  and  wagon;  it  is  simply  an  agreement 
to  do  a  day's  work  with  a  team ;  an  agreement 
perfectly  lawful  to  make,  and  not  derogatory 
to  any  freeman  to  perform.  Neither  is  the 
agreement  void  for  uncertainty  in  the  sense  of 
the  objection  taken  by  the  defendant's  coun- 
sel. A  day's  work  with  two  horses  and  any 
kind  of  carriage  or  wagon  ordinarily  used  with 
*two  horses  would  satisfy  the  cove-  [*4o2 
nant.  It  seems  to  me  very  clear,  from  the  in- 
strument, that  the  day's  service  with  carriage 
and  horses  was  intended  as  a  part  of  the  rent 
reserved  and  agreed  to  be  paid,  and  that  the 
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time  of  performance  of  this  service  was  fixed 
by  the  instrument  on  the  second  day  of  Janu- 
ary in  each  year. 

While  the  time  of  performance  of  this  serv- 
ice is  fixed  by  the  lease,  I  am  not  so  clear  that 
the  place  of  such  performance  is  so  definitely 
fixed  by  that  instrument. «  In  regard  to  the 
place  of  the  delivery  of  the  wheat  and  fowls, 
it  is  made  certain  by  a  sentence  in  the  lease  em- 
braced in  a  parenthesis,  preceding  the  provis- 
ion in  relation  to  the  service  with  carriage  and 
horses;  and  it  is  the  prevailing  impression  on 
my  mind  that,  taking  the  whole  instrument  to- 
gether, it  cannot  by  fair  construction  be  held 
to  fix  upon  the  place  for  performing  the  service 
with  carriage  and  horses.  If  the  instrument 
designates  no  place  for  the  performance  of 
such  service,  what  place  does  the  law  deter- 
mine is  proper  for  its  performance,  and  how 
is  the  place  of  performance  to  be  determined? 
The  defendant  claims,  by  his  objection  taken 
at  the  trial,  that  the  place  of  performance  of 
such  service  is  on  or  near  the  premises  liable 
for  such  services;  and  as  there  was  no  proof 
that  performance  at  such  place  was  required 
of  the  defendant,  he  insists  that  the  plaintiff 
was  not  entitled  to  recover  for  its  value.  In 
•contracts  for  the  payment  or  delivery  of  spe- 
cific articles  of  personal  property,  where  no 
particular  place  of  payment  is  fixed  by  the  con- 
tract itself,  the  cases  seem  to  conflict  as  to  the 
proper  place  of  payment  or  delivery.  Accord- 
ing to  some  cases  the  debtor  must  seek  the 
creditor  and  tender  or  offer  to  perform,  taking 
the  articles  with  him  if  portable,  and  if  not, 
asking  the  creditor  to  fix  the  place  where  he 
will  receive  them.  Roberts  v.  Beatty,  2  Penr. 
&  W.,  63;  Hunger  v.  Pritchetts,  3  Dev.,  78; 
Bixby  v.  Whiting,  5  Green  1.,  192;  Chip.  Cont., 
25.  Other  cases  seem  to  require  the  creditor 
to  make  the  demand  at  the  abode  or  place  of 
business  of  the  debtor.  Lobdell  v.  Hopkins,  5 
Cow.,  516;  Chip.  Cont.,  49.  For  other  cases 
on  the  subject  see,  also,  Chit.  Cont.,  727,  A, 
453*]  *».;  2  Cow.  Tr.,  254;  3  Kent,  Com., 
505,  et  seq.  (See,  also,  Rice  v.  Churchill,  2  Den., 
145.) 

Whatever  may  be  the  rule  in  relation  to  con- 
tracts in  general,  it  is  held  that  rent,  whether 
payable  in  money,  in  produce  issuing  out  of 
the  land,  or  in  any  other  article,  no  place  of 
payment  being  fixed  by  the  lease,  is  properly 
payable  on  the  demised  premises.  Walter  v. 
Dewey,  16  Johns.,  222;  Hunter  v.  Le  Conte,  6 
Cow.,  728;  2  Cow.  Tr.,  254.  The  reason  given 
for  this  is,  that  rent  issuing  out  of  the  land 
savors  so  much  of  the  realty  that  it  is  payable 
on  the  leased  premises.  The  defendant's  coun 
sel  seeks  to  apply  this  rule  to  the  day's  service 
with  horses  and  carriage;  but  it  is  quite  clear 
that  in  a  lease  in  fee  this  service  for  "the  lessor 
cannot  be  performed  on  the  leased  premises, or 
is  not  contemplated  to  be  performed  at  that 
place.  The  reason  of  the  rule  does  not  apply 
to  this  case;  and  as  the  land  demised  is  not,  nec- 
essarily, the  place  of  performance,  the  defend- 
ant's objection  that  the  proof  did  not  show  that 
performance  on  or  near  the  premises  was  re- 
quired, cannot  be  sustained.  In  my  view  it 
was  necessary  for  the  lessor  to  point  out  the 
place  of  performance  and  make  a  special  de- 
mand of  performance  at  such  reasonable  place 
before  he  could  maintain  this  action.  And  if 
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the  objection  of  the  defendant  had  been  that  no 
such  demand  of  performance  had  been  made, 
I  should  have  felt  constrained  to  have  sus- 
tained it.  But  the  objection  taken  was  too  nar- 
row to  cover  this  ground;  it  went  only  to  an 
omission  to  require  performance  on  or  near  the 
demised  premises;  and  if  a  demand  of  perform- 
ance at  any  other  proper  place  was  necessary  and 
would  have  been  sufficient,  we  are  bound  under 
this  bill  to  suppose  that  such  demand  was  made. 
The  motion  for  a  new  trial  must,  therefore,  be 
denied. 
New  trial  denied. 

Same  case-2  Barb.,  643. 
Reviewed— 11  N.  Y.,  84. 

Cited  in— 19  N.  Y.,  85;  32  Barb.,  458  ;  46  Barb.,  447  ; 
57  Mo.,  123. 


*VAN    RENSSELAER'S    EXECU-    [*454 
TORS 

v. 
GALLUP. 

Pleading — Issue  of  Fact — Only  Substance  of, 
Need  be  Proved — Averments  as  to  Damages — 
Variance — Landlord  and  Tenant — Appor- 
tionment of  Rent  among  Several  Assignees  of 
Lessee — Demand. 

The  substance  of  an  issue  of  fact  is  all  that  need 
be  proved  on  the  trial.  Immaterial  and  impertinent 
allegations  need  not  be  proved  at  all :  and  aver- 
ments of  time,  place,  quantity  and  value,  need  not 
be  proved  precisely  as  laid. 

Averments  inserted  in  a  declaration,  to  show  the 
amount  of  damages  need,  not  be  proved  to  the  ex- 
tent of  the  statement  of  them. 

In  covenant  against  the  assignee  of  the  lessee.for 
non-payment  of  rent,  the  declaration  alleged  that 
all  the  estate  of  the  lessee  in  the  premises  leased 
had  come  to  and  vested  in  the  defendant  by  assign- 
ment. Issue  being  joined  upon  this  averment,  held 
that  the  point  of  such  issue  was  whether  the  de- 
fendant was  assignee  of  the  whole  of  the  estate  of 
the  lessee  in  any  part  of  the  land  ;  and  it  being 
proved  that  he  was  lessee  of  the  whole  estate  in  a 
part  only,  held  further,  that  there  was  no  variance, 
and  that  the  plaintiffs  could  recover  such  part  of 
the  rent  reserved  as  the  defendant  was  liable  to  pay 
in  respect  to  the  part  of  the  premises  held  by  him. 

The  apportionment  of  rent  reserved  in  a  lease  or 
grant,  among  several  assignees  of  the  lessee,  must 
be  according  to  the  value  of  the  several  parts  held 
by  each  and  not  according  to  the  quantity  or  num- 
ber of  acres.  Whittlesey,  J.,  dissented. 

Where  in  a  lease  in  fee,  there  was  a  reservation 
of  rent,  among  other  things,  of  one  day's  service 
with  carriage  and  horses  payable  at  a  particular  day 
in  each  year;  held  that  no  demand  of  performance 
was  necessary  before  bringing  an  action  for  a  de- 
fault. Whittlesey,  J.,  dissented. 

Citations— 1  Phil.  Ev.,  200, 205 :  1  Stark.  Ev.,  ed.1840, 
pp.  430,  431,  443,  454 :  1  Greenl.  Ev.,  2d  ed.,  sees.  56, 59, 
60,  61,  63  ;  Cow.  &  H.  Notes  to  1  Phil.  Ev.,  p.  491 ;  3 
Barn.  &  C.,  113 ;  Platt,  Cov.,  482,  485 ;  Com.  Land.  & 
Ten.,  277,  425, 479-481 ;  Arch.,  Land.  &  Ten.,  70,  71, 146, 
181;  1  Douer.,  184 ;  1  East,  502 :  Carth .,  255 ;  3  Den.,  135  ; 
8  Mees.  &  W.,  894 ;  1  Chit.  PI.,  125, 133,  269.  401,  402 ;  1 
Saund.,  112  (1):  2  Chit.  PI.,  252.  e  ;  552  c  ;2  East,  575 ;  5 
Barn.  &  C.,  479: 1  Hall,  384;  9  Cow.,  88, 89;  2  Wend.  561 ; 
3  M.  &  G.,  297  ;  5  B.  &  Adol.,  305 ;  Broom.  Leg.  Max., 
82 :  1  Brod.  &  B..  531 ;  4  Maule  &  S..  349 ;  1  Burr.,  329, 
330;  2  Burr.,  904;  1  Taunt.,  146;  Cowp.,766  ;  1  Bing., 
N.  C.,  756;  2  Lev.,  231:  T.  Jones,  164;  Arch.  Civ.  PI., 
64;  IVent.,  276:  6  Halst.,  262;  15  Wend.,  464;  22 
Wend.,  121 ;  25  Wend.,  456 ;  Vin.  Abr.  Apportion- 
ment, B,  pi.,  1. 

p  OVEN  ANT,  tried  at  the  Albany  Circuit  in 
\J  February,  1845,  before  Parker,  C.  Judge. 
The  declaration  set  out  a  conveyance  in  fee, 
dated  February  29,  1790,  by  Stephen  Van  Rens- 
solaer,  now  deceased,  to  Philip  Bater,  of  cer- 
tain premises  in  the  conveyance  mentioned, 
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reserving  to  the  grantor,  his  heirs,  etc.,  an  an- 
nual rent  of  25  skipplesof  good,  merchantable 
winter  wheat,  and  four  fat  fowls,  to  be  deliv 
«red  at  the  mansion  house  of  the  grantor,  and 
one  day's  service  with  carriage  and  horses  ; 
said  payments  to  be  made  on  the  second  day  of 
January  in  each  year;  that  Bater  entered,  and 
that  afterwards,  in  the  lifetime  of  StephenVan 
Rensselaer,  all  the  estate,  right,  title  and  in- 
terest of  the  said  Bater  of,  in  and  to  said  prem 
ises,  by  assignment  thereof,  legally  came  to 
and  vested  in  the  defendant;  that  said  S.Van 
Rensselaer  afterwards,  on,  etc.,  died,  and  that 
the  plaintiffs  are  his  executors.  The  declara 
455*]  tion  proceeds  *to  claim,  in  the  usual 
form,  the  rent  which  accrued  in  the  lifetime  of 
the  testator,  and  while  the  defendant  was  as 
signee,  for  seven  years  prior  to  the  second  day 
of  January,  1889,  being  175skipples  of  wheat, 
28  fat  fowls,  and  seven  days'  service. 

Pleas,  1.  That  the  indenture  was  not  the 
deed  of  Bater;  2.  That  all  the  estate,  right, 
title  and  interest  of  Bater,  in  and  to  the  prem- 
ises mentioned  in  the  declaration,  did  not,  by 
assignment,  legally  come  to  or  vest  in  the  said 
defendant  in  manner  and  form,  etc.,  conclud- 
ing to  the  country. 

On  the  trial  the  plaintiffs  proved  and  gave 
In  evidence  the  conveyance  to  Bater  as  men- 
tioned in  the  declaration.  The  premises  were 
described  as  lot  No.  829,  in  the  Manor  of 
Rensselaerwick,  containing  155  acres  of  land. 
The  plaintiffs  proved  that  the  defendant  had 
lived  on  the  Bater  farm  about  twenty  years, 
but  that  about  20  acres  of  the  farm  was  not  in 
his  possession,  but  was  in  the  possession  of  an- 
other person  under  a  conveyance  thereof  from 
the  defendant's  grandfather.  A  witness  on  be- 
half of  the  plaintiffs  testified  that  he  had  calcu- 
lated the  amount  due  on  the  130  acres  which, for 
the  purpose  of  the  calculation,  it  was  assumed 
was  held  by  the  defendant.  He  had  ascer- 
tained the  price  of  wheat  at  the  day  of  pay- 
ment in  each  year,  and  had  computed  the  in- 
terest on  it  from  the  time  it  became  payable. 
He  estimated  the  service  at  $2  per  day.  The 
aggregate  amount  was  $146,  of  which  $17  was 
interest. 

The  plaintiffs  having  rested,  the  defendant 
moved  for  a  nonsuit  on  the  following  grounds: 

1.  That  there  was  no  evidence  that  the  defend- 
ant occupied  the  premises  to  the  extent  of  130 
acres  for  which  the  rent  had  been  computed; 

2.  That  there  was  no  evidence  that  the  defend- 
ant was  the  assignee  of  Bater,  or  that  he  held 
under  that  title;   3.  That  there  was  a  variance 
between  the  declaration  and  the  proof  respect- 
ing the  quantity  of  land  of  which  the  defend- 
ant was  assignee;    and  4.  That  no  demand  of 
the  day's  service  had  been  proved.  The  motion 
was  denied  and  the  defendant  excepted. 

The  circuit  judge  decided  that  upon  the 
facts  proved  the  plaintiffs  were  in  law  entitled 
456*]  to  recover  $146,  and  that  no  *demand 
of  the  day's  labor  was  necessary.  The  de- 
fendant then  desired  the  judge  to  leave  to  the 
jury  the  question  whether  the  defendant  occu- 
pied to  the  extent  of  130  acres,  for  which  the 
rent  had  been  estimated,  and  also  whether  he 
"was  assignee  of  Bater,  or  had  held  in  any  man- 
ner under  the  plaintiffs'  testator.  The  judge 
declined  to  submit  any  question  to  the  jury, 
but  held,  that,  as  the  facts  were  uncontradicted, 
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the  plaintiffs  were  entitled  in  point  of  law  to 
recover  the  sum  mentioned,  and  that  interest 
had  been  properly  included  in  the  amount. 
The  defendant  excepted.  Verdict  for  the 
plaintiffs  for  $146.  The  defendant  moves  for 
a  new  trial  on  a  bill  of  exceptions. 

Mr.  R.  W.  Peckham,  for  defendant.  1. 
There  is  a  fatal  variance  between  the  decla- 
ration and  the  proof.  Issue  is  joined  upon 
the  precise  question,  whether  the  defendant 
was  assignee  of  the  estate  of  Bater  in  the  whole 
of  the  land  granted  by  the  elder  Van  Rensselaer 
to  him.  That  he  was  such  assignee  of  the  whole 
was  not  pretended  at  the  trial.  It  is  perfectly 
well  settled  in  the  English  courts  that  the 
plaintiffs  cannot  recover  under  such  a  declara- 
tion without  showing  the  defendant  to  be  as- 
signee of  the  whole  land.  Hare  v.  Cator, 
Cowp.,  766 ;  Curtis  v.  Spitty,  1  Bing.  (N.  C.J, 
756.  2.  There  was  no  evidence  that  the  de- 
fendant was  the  assignee  of  Bater.  It  is  true 
he  was  proved  to  be  in  possession  of  a  part  of 
the  farm,  but  no  connection  between  that  pos- 
session and  the  title  of  Bater,  or  of  the  plaint- 
iffs' testator  was  shown.  Possession  is  prima 
facie  evidence  of  ownership,  but  it  is  no  proof 
that  a  party  is  the  assignee  of  a  particular  per- 
son, or  that  he  holds  under  any  given  title.  3. 
If  there  was  any  evidence  that  the  defendant 
was  assignee.the  judge  erred  in  not  submitting 
the  question  to  the  jury.  4.  There  should  have 
been  a  demand  of  the  day's  service  to  enable 
the  plaintiffs  to  recover  for  it. 

Messrs.  C.  M.  Jenkins  and  N.  Hill,  Jr., 
for  plaintiffs.  The  substance  of  the  averment 
in  the  declaration  is  that  the  defendant  was 
the  assignee  of  Bater,  and  that  he  stands  in 
such  a  relation  as  to  render  him  liable  on  the 
covenants  in  the  lease.  *The  words  [*457 
"all  the  estate"  in  the  declaration  do  not  refer 
to  the  quantity  of  land,  but  the  estate  in  the 
land  which  the  defendant  had  acquired  by  the 
assignment.  They  are  inserted  in  these  cases 
to  show  that'thedefendant  is  not  an  under  ten- 
ant, who  is  not  liable  to  the  lessor  for  rent. 
The  fact  of  the  defendant  being  assignee  of 
the  lessee's  estate  determines  his  liability  for 
rent,  and  the  quantity  of  land  he  holds  deter- 
mines the  extent  to  which  he  is  liable.  As  to  the 
latter,  the  rules  of  pleading  do  not  require  the 
parties  to  be  precise  or  accurate.  It  is  like  other 
cases  of  quantity,amount  or  value.  The  allega- 
tion must  be  large  enough  to  cover  all  the  plaint- 
iffs can  prove,  and  they  then  recover  to  the  ex- 
tent which  the  proof  warrants.  The  traverse  in 
the  plea  being  in  the  exact  words  of  the  aver- 
ment.can  only  put  in  issue  the  substance  of  the 
averment,  which  is  that  the  defendant  was  as- 
signee of  the  estate.  The  defendant  cannot 
make  two  issue's  by  merely  traversing  the  plea: 
that  he  was  not  assignee,  and  that  he  does  not 
hold  so  much  land  under  the  demise  as  is 
stated  in  the  declaration.  The  general  aver- 
ment, that  the  defendant  is  assignee,  is  allowed 
because  the  plaintiff  is  not  presumed  to  be  cog- 
nizant of  the  defendant's  title.  If  he  were 
claiming  as  grantee  of  the  lessor  or  assignee  of 
a  reversion,  lie  would  be  bound  to  set  out  his 
own  title  specially  and  with  accuracy.  1  Doug., 
182;  Platt,  Cov.,  483;  Steph.  PI.,  82,  83,  300;  1 
Vent.,  276;  2  Wend.,  561;  1  Ch.  PI.,  114,  ed. 
1840  ;  5  Barn.  &  Adol.,  399 ;  4  T.  R.,  75  ;  1 
Saund.,  112,  n.  1  ;  2  East.  575  ;  Bac.  Abr., 
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Rent,  M.,  3;  22  Wend.,  121  ;  1  Cow.,  671  ; 
1  Brocl.  &  Bing.,  531  ;  4  Maule  &  S..  349  ;  5 
Barn.  &  C.,  479.  The  cases  of  Hare  v.  Cator 
and  Curtis  v.  Spitty,  have  not  been  followed  in 
this  country,  and  they  are  contrary  to  the  old- 
er English  decisions,  prior  to  the  Revolution. 
In  Hare  v.  Cator  it  is  impossible  to  say  from 
the  statement  of  the  case  that  this  question 
arose. 

No  demand  of  the  day's  service  was  neces 
sary.  Gilb.  Rents,  141,  142;  Hob.,  331.  The 
evidence  that  the  defendant  was  assignee  was, 
uncontradicted,  sufficient  to  charge  him  in  that 
character.  Possession  is  the  usual  evidence 
458*]  given  in  such  *cases,and  as  the  defend- 
ant is  cognizant  of  his  own  title,  if  he  entered 
or  held  otherwise  than  under  the  conveyance 
to  Bater,  he  could  have  shown  it.  As  the  case 
stood,  there  was  nothing  to  submit  to  the  jury. 
McKeon  v.  Whitney.  8  Den.,  452,  454;  Kelly  v. 
Jackson,  6  Pet.,  G31.  632  ;  Cow.  &  H.  Notes, 
308,  309. 

Beardsley,  Ch.  J.  This  is  an  action  of 
covenant  for  rent  claimed  to  be  due  from  the 
defendant,  as  assignee  of  an  estate  demised  by 
the  plaintiff's  testator  to  Philip  Bater  in  1790. 

The  defendant  pleaded  two  pleas  :  1.  That 
the  indenture  mentioned  in  the  declaration 
was  not  the  deed  of  Philip  Bater.  Upon  this 
plea  no  question  of  law  arose  at  the  trial,  and 
it  calls  for  no  remark  whatever.  2.  It  is  al- 
leged in  the  declaration  that  all  the  estate, 
right,  title  and  interest  of  the  said  Bater,  of, 
in  and  to  the  said  demised  premises,  with  the 
appurtenances,  by  assignment  thereof,  legally 
came  to  and  vested  in  the  defendant.  In  an 
swer  to  this  allegation  the  defendant,  in  his 
second  plea,  says,  "that  all  the  estate,  right, 
title  and  interest  of  the  said  Philip  Bater  of, 
in  and  to  the  said  demised  premises,  or  the  ap- 
purtenances"— "did  not,  by  assignment  there- 
of, legally  come  to  or  vest  in  the  said  defend- 
ant in  manner  and  form"  as  alleged  by  the 
plaintiffs. 

Whether  the  defendant  was  assignee  of  any 
part  of  the  farm  demised  to  Bater,  was  made 
a  question  on  the  trial,  but  the  proof  clearly 
showed  that,  if  assignee  at  all,  he  was  assignee 
of  a  part  only  and  not  of  the  whole  of  said 
farm.  Upon  this  the  defendant  based  his  ob- 
jection that  there  was  a  fatal  variance  between 
the  allegation  in  the  declaration  as  to  the  quan- 
tity of  land  of  which  the  defendant  was  said 
to  be  assignee,  and  the  proof  adduced  to  sup- 
port it,  the  allegation  being  that  the  defendant 
was  assignee  of  all  the  land  demised,  whereas 
the  proof  showed  he  was  assignee  of  a  part 
only.  The  judge  held  the  variance  not  essen- 
tial, and  this  is  the  first  point  to  be  disposed  of. 

On  the  trial  of  an  issue  of  fact  its  substance 
is  all  that  need  be  proved;  immaterial  and  ir- 
459*]  relevant  matter,  although  within  *the 
terms  of  the  issue,  may  be  disregarded,  and 
whether  proved  or  disproved,  the  verdict 
should  be  the  same.  1  Phil.  Ev.,  200,  205;  1 
Stark.  Ev.,  ed.  1840,  pp.  430,  431,  443,  454;  1 
Greenl.  Ev.,  2d  ed.  sees.  56,  59,  60,  63. 

Allegations  of  time,  place,  quantity,  quality 
and  value,  are,  in  general,  immaterial  and  need 
not  be  proved  precisely  as  laid  in  the  plead- 
ing. 1  Greenl.,  sec.  61.  In  these,  as  in  many 
other  respects,  a  strict  identity  between  the 
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allegations  and  the  proofs  is  not  required. 
"Hence  it  is,  that  an  artificial  and  legal  identi- 
ty, as  contradistinguished  from  a  natural  iden- 
tity, must  be  resorted  to  as  the  proper  test  of 
variance;  that  is,  it  is  sufficient  if  the  proofs 
correspond  with  the  allegations  in  respect  of 
those  facts  and  circumstances  which  are  in  point 
of  law,  essential  to  the  charge  or  claim.  "  1 
Stark.  Ev.,  431.  Mr.  Phillips,  in  his  treatise 
on  Evidence,  Vol.  I.,  p.  205,  states  the  prin- 
ciple in  this  form:  "Immaterial  averments  need 
not  be  proved.  It  is  a  general  rule  that  a  vari- 
ance between  the  allegation  and  the  proof  will 
not  defeat  a  party,  unless  it  be  in  respect  to 
matter  which,  if  pleaded,  would  be  material. 
If  the  variance  be  in  respect  to  a  matter  not  es- 
sential to  maintain  the  action  or  the  plea,  it  is 
of  no  importance."  To  the  same  effect  is  the 
pointed  remark  of  Mr.  Greenleaf .  He  says,  in 
section  63,  supra,  a  variance  "may  be  defined 
to  be  a  disagreement  between  the  allegation  and 
the  proof,  in  some  matter,  which,  in  point  of 
law,  is  essential  to  the  charge  or  claim."  See, 
also,  Cow.  &  H.  Notes  to  1  Phil.  Ev.,  p.  491  ; 
May  v.  Brown,  3  Barn.  &  C.,  113,  per  Abbott, 
C.  J. 

This  being  the  rule,  let  us  next  see  what  part 
of  the  matters  embraced  within  the  terms  of 
this  issue  were  material  to  the  right  of  action. 

It  should  here  be  observed  that  this  inquiry 
is  limited  to  the  question  of  what  is,  in  strict- 
ness, indispensable  to  the  maintenance  of  the 
action,  and  has  no  reference  to  what  may  be 
merely  relevant  to  the  amount  of  damages. 

In  form,  two  distinct  facts  are  embraced  in 
this  issue,  and  which  present  these  questions  : 
first,  was  the  defendant  assignee  of  all  the  es- 
tate of  the  original  lessee,  Bater?  and  second, 
*had  the  defendant  such  an  estate  in  all  [*46O 
the  land  demised  to  Bater? 

The  first  of  these  questions  has  reference  to 
a  point  which  is  vital  to  the  right  of  action,  for 
unless  the  defendant  was  assignee  of  all  the  es- 
tate of  Bater;  that  is,  of  an  interest  in  the  de- 
mised premises  which,  in  point  of  duration, 
was  commensurate  with  his,  he  was  not  bound 
by  the  covenants  in  the  lease  and  this  action 
could  not  be  sustained.  The  estate  of  Bater 
was  a  fee  and,  to  make  the  defendant  liable, 
he  also  must  have  had  a  like  estate.  In  this 
respect  a  legal  identity  must  exist.  An  under 
tenant  of  the  original  lessee  is  not  responsible 
on  such  covenants  for  the  plain  reason  that  he 
is  not  assignee  of  the  whole  term.  So  rigid  is 
this  rule  that  if  the  estate  of  the  under  lessee 
is  for  a  single  day  short  of  that  limited  by  the 
original  lease,  he  cannot  be  sued  on  any  of  the 
covenants  contained  therein.  In  such  case, 
there  is  neither  privity  of  estate  or  of  contract 
between  the  original  lessor  and  the  under  les- 
see, and  no  action  founded  on  any  covenant 
contained  in  the  original  lease,  can  be  main- 
tained by  one  of  them  against  the  other.  Platt, 
Cov.,  485;  Com.  Land.  &  T.,  277;  Arch.  Law 
of  Land.  &  T.,  70,  71,  146;  Holford  v.  Hatch, 
Doug.,  184;  Earl  of  Derby  [v.  Taylor,  1  East, 
502.  It  is  not  sufficient  in  declaring  against  a 
party  as  assignee,  to  allege  that  the  tenement 
demised  came  to  him  by  assignment ;  it  must 
be  shown  that  he  was  assignee  of  the  term 
created  by  the  lease,  and  had  that,  and  not  a 
different,  estate  in  the  tenement  demised.  Com. 
Land.  &  T.,  481;  Huckle  v.  Nye,  Carth.,  255. 
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The  first  point  involved  in  this  issue  was,  there- 
fore, material  to  the  right  of  action,  for  the 
plaintiffs  could  only  succeed  by  showing  that 
the  defendant  was  assignee  of  the  same  estate 
which  Bater  acquired  by  the  original  demise; 
that  is,  an  estate  in  fee. 

The  next  question  is  whether  the  plaintiffs 
were  bound  to  prove  that  the  defendant  was 
assignee  of  all  the  land  demised  to  Bater,  for 
this  is  the  second  point  embraced  in  the  issue 
as  formally  joined  between  the  parties.  _  Now, 
it  is  plain,  this  was  not  essential  to  a  right  of 
action  against  the  defendant  on  Baler's  cove- 
461*]  nant  *to  pay  rent,  for  if  assignee  of  all 
the  estate  in  a  part  only  of  the  demised  prem- 
ises, the  defendant  was  as  much  subject  to  an 
action  on  the  covenant  for  his  proportion  of 
the  rent,  as  he  would  have  been  if  assignee  of 
the  whole  of  said  premises.  Van  Rensselaer  v. 
Bradley,  3 Den.,  135.  The  quantity  and  value 
-of  the  land  held  by  the  defendant  as  assignee, 
may  be  material  on  the  question  of  damages, 
but  not  to  the  right  of  action.  That  is  as  per- 
fect where  the  defendant  is  assignee  of  the 
whole  estate  in  a  hundredth  part  of  the  land 
demised,  as  when  such  assignee  of  the  whole 
•of  it.  It  was  not,  therefore,  material  to  prove 
the  second  point  embraced  in  the  terms  of  the 
issue,  to  the  full  extent  stated  in  the  declara- 
tion, for  by  showing  the  defendant  to  be  as- 
signee in  fee,  of  a  part  only  of  the  demised  prem- 
ises, a  right  of  action  was  established  and, 
consequently,  the  substance  of  the  issue  must 
have  been  proved.  "  A  party  does  not  make 
an  issue  upon  the  substantial  matter  to  be  tried 
by  the  jury  bad,  merely  because  he  includes  in 
it  something  of  total  surplusage  and  immateri- 
ality." Per  Tindal,  0.  J.,  Palmer  v.  Qooden,  8 
Mees.  &  W. ,  894.  The  substantial  matter  here 
to  be  tried  by  the  jury  was,  whether  the  de- 
fendant was  assignee  for  the  entire  term,  or 
the  whole  or  any  part  of  the  demised  premises, 
and  the  issue  upon  this  point  was  not  vitiated 
because,  in  form,  the  allegation  in  the  declara- 
tion was  that  he  was  assignee  of  the  whole  of 
said  premises.  It  was  an  allegation  of  quan- 
tity, which  is  rarely  material,  and  not  more  so 
here  than  it  would  be  in  an  action  of  eject- 
ment or  assumpsit,  where  quantity  could  hard- 
ly, in  any  way,  be  made  essential. 

Where  suit  is  brought  by  a  person  as  as- 
signee, he  sets  forth  the  particulars  of  his  right, 
for  he  is  privy  to  them.  But  where  suit  is 
brought  against  one  as  assignee,  a  general  form 
of  declaring  is  allowed,  for  the  plaintiff  being 
a  stranger  to  the  defendant's  title,  cannot  be 
expected  to  set  it  out  with  particularity;  and 
the  fact  lying  peculiarly  within  the  knowledge 
of  the  defendant,  he  cannot  be  misled  or  prej- 
udiced by  any  statement  as  to  the  extent  of 
his  interest,  however  general  and  indefinite  it 
462*J  *may  be.  1  Ch.  PL,  269,  401,  402;  1 
Saund.,  112  (1) ;  Com.  Land.  &  T.,  479,480. 

The  form  of  declaring  in  the  present  case,  to 
wit,  that  the  defendant  was  assignee  of  all  the 
estate  of  the  original  lessee  of,  in  and  to  the 
demised  premises,  is  that  laid  down  by  legal 
writers  of  approved  authority.  Platt,  Cov. , 
482;  Arch.  Land.  &  T.,  181;  1  Saund.,  112 
<1) ;  1  Ch.  PL,  402;  2  Id.,  552  c.  It  is  found 
in  numerous  reported  cases;  Holford  v.  Hatch, 
supra ;  Stevenson  v.  Lambard,  2  East,  575  ; 
Merceron  v.  Dowson,  5  Barn.  &  C.,  479;  Nor- 
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ton  v.  Vultee,  1  Hall,  384;  Armstrong  v.  Wheel- 
er, 9  Cow.,  88,  89;  Lansing  v.  Van  Alstyne,  2 
Wend.,  561;  although  in  some  view  the  aver- 
ment is  that  the  defendant  was  assignee  of  a 
part,  and  not  of  the  whole,  of  the  demised 
premises.  Wollaston  v.  Hakewill,  3  M.  &  G., 
297;  Van  Rensselaer  v.  Bradley,  supra. 

This  general  form  of  declaring  is  not  only 
recommended  by  legal  writers  as  proper  wher- 
ever the  assignee  is  liable  to  be  sued  for  a  part 
or  the  whole  of  the  rent,  but  it  seems  to  have 
gone  into  general  use  in  such  cases.  Nor  is 
direct  authority  wanting  for  the  position  that 
a  plaintiff  may  recover  on  such  an  averment, 
although  the  defendant  was  in  fact  assignee  of 
a  part  only  of  the  premises.  Lansing  v.  Van 
Alstyne,  supra,  and  cases  there  referred  to.  In 
a  note  to  2  Chit.  PL,  252  e,  it  is  said,  this  form 
of  declaring  "suffices,  though  the  defendant 
be  assignee  of  part  only  of  the  premises."  Ref- 
erence is  there  made  to  the  case  of  Merceron 
v.  Dowson,  5  Barn.  &  C.,  479.  See,  also,  Tap- 
ley  v.  Wainwright,5~B.  &  AdoL,  395,  that  in 
principle  the  issue  was  maintained  by  the  plaint- 
iffs if  they  showed  that  the  defendant  was  as- 
signee of  but  a  part,  and  not  the  whole  of  the 
land  demised.  The  substance  of  the  allegation  in 
the  declaration,  on  which  issue  was  joined,  was 
that  the  defendant  was  assignee  in  fee,  of  some 
part,  mo*e  or  less,  of  the  demised  premises  and 
whatever  beyond  this,  was  in  terms,  alleged  by 
the  plaintiffs,  was  surplusage,  but  ulile  per  in- 
utile non  mtiatur.  Broom,  Legal  Maxims,  82; 
and  see,  Carvick  v.  Blagrove,  I  Brod.  &  Bing., 
531;  Jones  v.  Clayton,  4  Maule&  S.,  349;  Denn 
v.  Purvis,  1  Burr.,  329,  330;  * Gardiner  [*463 
v.  Croasdale,  2  Id. ,  904;  Spilsbury  v.  Mickleih- 
waite,  1  Taunt.,  146.  It  is  insisted,  however,  by 
the  counsel  for  the  defendant,  that  the  cases  of 
Harev.  Gator,  Cowp.,;766,  and  Curtis  v .  Spitty, 
1  Bjng.  (N.  C.),756,  are  in  conflict  with  the  con- 
clusion at  which  we  have  arrived. 

Hare  v.  Gator  was  an  action  of  covenant  for 
rent  arrear,  in  which  the  declaration  alleged 
that  the  defendant  was  assignee  of  all  the  es- 
tate in  certain  premises,  demised  by  the  plaint- 
iff to  Lord  B.,  upon  which  allegation  issue 
was  taken  by  the  defendant.  The  report  of  the 
evidence  in  this  case,  as  given  in  Cowper,  is 
confused  and  obscure,  but  every  feature  of  it, 
material  to  the  present  question,  is  stated  in  a 
few  words  by  Bailey,  J.,  in  the  late  case  of 
Merceron  v.  Dowson,  5  Barn.  &  C.,  479.  In 
speaking  of  Hare  v.  Gator,  the  learned  judge 
said:  "It  there  appeared  that  Lord  B.,  tenant 
for  life,  with  power  to  lease,  demised  certain 
premises  in  Kent,  and  others  in  Surrey,  to  the 
plaintiff  at  a  peppercorn  rent,  the  plaintiff  re- 
demising  them  to  Lord  B.  at  an  annual  rent  of 
£500.  The  defendant  afterwards  purchased 
the  premises  in  Kent,  but  not  those  in  Surrey, 
and  did  not  take  an  assignment  of  the  lease  from 
the  plaintiff  to  Lord  B.  The  plaintiff  brought 
covenant  for  the  rent.  The  defendant  there 
never  was  assignee  of  the  interest  in  respect  of 
which  the  plaintiff  claimed  the  rent,  for  it  was 
claimed  in  respect  of  the  term  which  never  was 
assigned,  and  the  rent  was  issuing  out  of  two 
distinct  estates,  one  of  which  never  came  to 
him."  The  court  held  that  the  plaintiff  could 
not  recover,  a  conclusion  which,  upon  these 
facts,  is  altogether  irresistible.  The  defend- 
ant was  sued  as  assignee  of  the  estate  created 
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by  the  lease  to  Lord  B. ;  but  that  lease  had  not 
been  assigned  to  the  defendant,  and  he  had  no 
interest  in  the  leasehold  term.  His  right  to  the 
land,  in  which  the  term  existed,  was  future 
and  reversionary,  to  take  effect  in  possession 
and  enjoyment  at  the  expiration  of  the  lease- 
hold term,  and  not  before.  The  averment  that 
he  was  assignee  of  the  leasehold  estate  was  not 
supported  by  the  evidence,  and  there  was  no 
ground  on  which  the  plaintiff  could  possibly 
recover.  The  correctness  of  the  decision  in 
that  case  would  seem,  therefore,  to  admit  of 
464*]  no  doubt,  *although  I  cannot  so  read- 
ily yield  to  the  reason  given  for  it  by  the  court, 
as  stated  by  the  reporter.  But  there  was  no 
written  opinion  in  the  case,  and  the  court  may 
have  been  misapprehended.  At  all  events,  the 
decision  being  obviously  correct,  the  views  ex- 
pressed by  the  court  cannot  make  it  an  au- 
thority for  a  case  in  which  the  facts  are,  in  all 
essential  respects,  dissimilar. 

Curtis  v.  Spitty  was  an  action  of  debt,  not 
covenant,  on  which  ground  it  was  urged  on 
the  argument  to  be  inapplicable  to  the  present 
case.  Chitty  says:  "An  action  of  debt  is  not 
sustainable  against  the  assignee  of  part  of  land 
demised,"  although  he  "may  be  sued  in  cov- 
enant." 1  Chit.  PI.,  125,  133.  For  this,  Cur- 
tis v.  Spitty  is  referred  to  by  him;  but  I  am  un- 
able to  see  that  that  case  was  decided  on  any 
such  distinction.  Nor,  in  fact,  does  the  dis 
tinction  exist,  for  debt  as  well  as  covenant  lies 
against  the  assignee  of  a  part  of  demised  prem- 
ises. Com.  Land.  &  T.,  425;  Oamon  v.  Ver- 
non,  2  Lev.,  231  ;8.C.,  Sir  T.  Jones,  164;  Arch. 
Civ.  PI.,  64.  Littledale,  J.,  is  explicit  on  this 
point;  for  in  Merceron  v.  Dawson,  supra,  he 
said :  '  'Either  debt  or  covenant  will  lie  for  rent 
against  the  assignee  of  a  part  of  an  estate." 
The  suggested  distinction  between  debt  and 
covenant  will  not,  therefore,  relieve  us  from 
the  case  of  Curtis  v.  Spitty,  as  a  direct  adjudi- 
cation in  favor  of  the  defendant.  That  case, 
however,  was  obviously  decided  on  the  mere 
force  of  Hare  v.  Cator,  as  a  supposed  author- 
ity in  point,  the  court  at  the  same  time  ex- 
pressing great  doubt  as  to  the  accuracy  of  the 
decision  made.  But  the  case  was  not  in  a  con- 
dition to  admit  of  review,  on  which  ground 
the  court  thought  proper  to  abide  by  what  was 
regarded  as  a  prior  adjudication  on  the  same 
question.  In  speaking  of  the  decision  in  Hare 
v.  Cator,  Tindal,  C.  /..said:  "We  do  not  think 
ourselves  authorized  to  overrule  it,  where  the 
party  who  is  to  be  affected  by  our  determina- 
tion has  no  opportunity  of  reviewing  our  de- 
cision." I  cannot  understand  the  facts  in  the 
case  of  Hare  v.  Cator,  as  they  appear  to  have 
been  understood  by  the  Court  of  C.  P.  in  de- 
ciding Curtis  v.  Spitty.  The  former  seems  to 
me  to  have  been  a  case  in  which  the  defendant 
465*]  *was  not  assignee  of  any  part  of  the 
land  demised,  for  the  term  of  that  demise, 
while  in  the  latter  case  the  defendant  was  ob- 
viously such  assigneee  of  a  part  of  the  demised 
premises.  Hare  v.  Cator  is,  therefore,  inap- 
plicable to  the  case  now  before  us  and,  in  my 
judgment,  Curtis  v.  Spitty  should  not  be  fol- 
lowed. If  I  am  not  greatly  mistaken,  the  au- 
thorities already  referred  to  and  the  views 
suggested,  clearly  show  that  the  plaintiff  in 
this  cause  maintained  the  issue  on  his  part,  if 
the  fact  was  proved  that  the  defendant  was 
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assignee  of  part  of  the  demised  premises.  Such 
evidence  showed  a  good  right  of  action  against 
the  defendant,  and  proved  the  substance  of  the 
issue  between  the  parties.  I,  therefore,  think 
there  was  no  error  in  the  decision  of  the  judge 
at  the  circuit  on  this  point. 

But  there  are  other  questions  in  the  case  now 
before  us. 

The  original  lease  to  Bater,  which  was  given 
in  evidence,  states  the  quantity  of  land  de- 
mised to  him  at  155  acres,  but  this  can  hardly 
be  regarded  as  any  evidence  of  what  the  quan- 
tity really  was;  it  is  all,  however,  that  the  bill 
of  exceptions  shows  on  that  point.  It  appeared 
that  about  twenty  acres  of  the  demised  prem- 
ises were  owned  by  a  third  person,  so  that  the 
defendant  may  have  been  assignee  of  some 
135  acres.  The  proportion  in  quantity,  which 
the  land  owned  by  the  defendant  bore  to  all 
the  land  demised  to  Bater,  was  of  no  moment 
except  as  a  means  of  ascertaining  the  propor- 
tionate value.  Rents  are  apportioned  accord- 
ing to  value  and  not  according  to  the  number 
of  acres.  Van  Rensselaer  v.  Bradley,  supra. 
Upon  the  point  of  value  no  evidence  whatever 
was  given  in  this  case.  I  cannot,  therefore, 
agree  with  the  judge  at  thejcircuit  in  holding, 
as  matter  of  law,  that  the  plaintiffs  were  en- 
titled to  recover  $146,  the  amount  stated  by  a 
witness  as  due  on  135  acres  of  the  demised 
premises.  The  amount  due  would  necessarily 
depend  on  the  proportionate  value  of  the  part 
of  which  the  defendant  was  assignee,  there 
being  no  evidence  that  the  amount  to  be  paid 
on  his  part  had  ever  been  adjusted  by  agree- 
ment between  the  parties  in  interest.  I  see  no 
data  in  the  case  before  us  upon  which  the  de- 
fendant's share  could  be  determined  as  matter 
*of  law,  and  very  little  to  aid  the  jury  [*466 
in  ascertaining  it  as  a  matter  of  fact.  Possibly 
there  was  enough  to  have  upheld  a  verdict  if 
the  amount  had  been  determined  by  the  jury, 
but  the  judge  refused  to  submit  the  question 
to  their  decision,  in  which,  I  think,  he  clearly 
erred. 

And  upon  the  question  whether  the  defend- 
ant held  as  assignee  of  the  estate  demised  by 
the  plaintiff's  testator,  or  as  absolute  owner, 
the  evidence,  at  best,  is  exceedingly  vague  and 
inconclusive.  It  is  not  unlikely  that  the  bill 
of  exceptions  omits  to  show  fully  what  was 
proved  in  this  respect,  or  sundry  things  may 
have  been  taken  for  granted,  which  do  not  ap- 
pear in  the  papers  before  us.  I  do  not  dwell 
on  this  feature  of  the  case,  for  there  should  be 
a  new  trial  on  the  ground  of  misdirection  as 
to  the  amount  of  damages ;  and  on  another 
trial  it  is  probable  the  fact,  that  the  defendant 
held  as  assignee  of  the  estate  of  the  lessee,  will 
be  placed  beyond  all  doubt.  In  its  nature  it 
would  hardly  seem  probable  there  can  be  any 
real  difficulty  on  such  a  point. 

The  plaintiffs  were  entitled  to  interest,  as 
was  held  in  the  case  of  Van  Rensselaer's  Exrs. 
v.  Jewett,  ante,  p.  135,  decided  at  January 
Term  last.  No  demand  of  the  day's  service 
was  requisite  ;  it  should  have  been  performed 
on  the  day  named  in  the  lease  for  the  payment 
of  the  rent,  for  that  is  what  the  covenant  re- 
quired. 

On  the  single  ground  already  stated  there 
should  be  a  new  trial. 

McKissock,  J.  concurred. 
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Whittlesey,  J.  I  concur  with  the  Chief 
Justice  in  his  conclusion  that  anew  trial  should 
be  granted  in  this  cause,  though  I  cannot  agree 
with  him  in  the  position  by  which  that  con- 
clusion is  reached.  There  was  an  original  de- 
mise or  grant  of  155  acres  ;  the  defendant  is 
sought  to  be  charged  as  the  assignee  of  130 
467*]  acres,  and  *the  amount  of  rent  due  for 
that  quantity  of  land  is  computed.  It  may  be 
questionable  whether  the  occupancy  by  the  de- 
fendant of  this  quantity  is  so  clear  as  to  justi- 
fy taking  the  case  from  the  jury,  and  in  this 
the  judge  may  have  erred.  As  the  defendant 
did  not  possess  the  whole  quantity  of  land  em- 
braced in  the  original  lease,  he  is  liable  to  pay 
only  a  proportionate  part  of  the  rent.  In  other 
words,  it  is  a  case  for  the  apportionment  of 
rent.  A  certain  sum  is  testified  to  as  being  the 
amount  of  rent  due  for  this  130  acres,  but  the 
principle  upon  which  this  sum  is  reached  is 
not  stated.  We  do  not  know  whether  the  ap- 
portionment was  made  according  to  the  value 
of  the  different  parcels  or  according  to  the 
quantity  of  land.  And  I  cannot  perceive  that 
any  question  upon  the  principle  of  apportion- 
ment is  raised  by  this  bill  of  exceptions.  If  it 
is,  however,  properly  raised,  it  presents  a  ques- 
tion as  applicable  to  a  case  like  the  present,  of 
no  little  practical  difficulty  and  embarrassment. 

There  may  be  a  variety  of  circumstances  to 
render  an  apportionment  of  rent  proper.  One 
has  a  rent  charge  and  a  portion  of  the  land  out 
of  which  it  issues  comes  to  him  by  operation 
of  law,  the  rent  charge  is  apportionable.  So 
of  a  rent  service  ;  a  portion  of  the  land  comes 
to  the  owner  of  the  rent  service  either  by  con- 
veyance or  operation  of  law  ;  the  rent  is  to  be 
apportioned.  In  such  a  case,  the  owner  of  the 
entire  rent  service  is  himself  liable  to  pay  that 
portion  growing  out  of  the  land  subsequently 
coming  to  him,  and  he  should  have  only  the 
balance  from  the  tenant  holding  the  other  por- 
tion. Here  there  is  no  difficulty  in  making  the 
apportionment  according  to  the  value  of  the 
different  parcels,  for  the  question  is  wholly 
between  the  parties  to  the  suit,  and  the  only 
question  is  :  how  much  shall  be  deducted  from 
the  whole  rent  on  account  of  the  occupancy  of 
part  of  the  premises  by  the  plaintiff  ?  The  de- 
fendant should  pay  only  according  to  the  pro- 
portional value  of  that  which  remained  to  him, 
and  there  is  no  practical  difficulty  in  ascertain- 
ing this  through  the  intervention  of  a  jury  in 
that  suit,  it  not  being  necessary  to  call  in  any 
other  party  for  the  purpose  of  attaining  jus- 
tice. The  cases  in  which  the  doctrine  of.  ap- 
468*]  portionment  *has  been  discussed  and 
applied,  have  been  mostly  of  that  character  ; 
that  is,  cases  where  the  lessor  has  become  lia- 
ble to  pay  a  portion  of  the  rent,  or  had  con- 
veyed a  portion  of  the  reversion.  Such  were 
the  cases  of  Hodgkinsv.  Robson,  1  Vent.,  276  ; 
Farley  v.  Craig,  6  Halst.,  262;  Gillespie  v. 
Tfiomas,  15  Wend.,  464  ;  Nellis  v.  Lathrop,  22 
Id.,  121  ;  Stevenson  v.  Lambard,  2  East,  575  ; 
Cole  v.  Patterson,  25  Wend.,  456.  There  are 
other  cases  of  apportionment  on  account  of 
fractions  in  time,  and  where  an  entire  rent  has 
been  subdivided  by  the  lessor  into  distinct  por- 
tions, the  doctrines  applicable  to  which  would 
shed  no  light  upon  the  present  question.  In 
this  case,  an  apportionment  of  the  rent  is  made 
necessary  by  a  conveyance  or  assignment  of  a 
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part  of  the  premises  by  the  lessee  or  grantee. 
This  defendant  is  sued  as  assignee  of  a  part  of 
the  premises  and  is  only  liable  for  the  rent  of 
the  part  held  by  him.  If  he  is  liable  accord- 
ing to  the  relative  value  of  his  portion  and  not 
according  to  quantity,  it  will  be  necessary  on 
the  trial  to  value  all  the  portions  into  which 
the  premises  conveyed  by  the  original  grant 
may  have  been  divided.  If  these  portions  are 
numerous  and  owned  by  persons  not  parties  to- 
the  suit,  such  value  will  not  be  binding  upon 
the  owners  who  are  not  parties.  There  is, 
therefore,  in  this  case,  a  practical  difficulty 
existing  which  did  not  arise  in  the  other  case* 
before  referred  to,  in  making  an  apportion- 
ment in  a  suit  at  law  among  several  parcels  ac- 
cording to  value,  the  owners  of  all  which  par- 
cels are  not  before  the  court.  Such  apportion- 
ment comes  only  within  the  scope  of  a  suit  in 
equity  where  all  may  be  brought  in. 

This  land  was  originally  leased  in  1790, 
when  it  was  probably  wholly  unimproved,  and 
one  acre  of  about  equal  value  with  another.  If 
a  part  has  since  been  improved  by  cultivation, 
or  the  erection  of  buildings,  and  an  apportion- 
ment is  to  be  made  according  to  value,  when 
is  to  be  the  time  of  valuation — the  date  of  the 
original  grant,  or  of  the  assignment,  or  the 
time  of  trial,  or  what  other  time  ?  The  rent 
was  an  entire  thing  fixed  in  1790  for  155  acres. 
Is  not  this  the  proper  time  to  fix  the  value  with 
reference  to  an  *apportionment  ?  and  [*464> 
if  no  value  is  fixed  by  proof  will  it  not  be  as- 
sumed that  each  acre  is  of  equal  value  ?  If  the 
person  holding  a  part  by  assignment  from  the 
tenant,  is  liable  to  pay  rent  according  to  the 
quantity  held  by  him,  rather  than  according  to 
the  value,  there  is  no  difficulty  in  reaching  it 
by  a  suit  at  law,  however  much  the  original 
grant  may  have  been  subdivided  ;  as  it  would 
only  be  necessary  then  to  show  the  quantity 
held,  to  determine  the  amount  of  rent  to  be 
paid.  This  would,  at  least,  be  a  convenient 
rule,  and  capable  of  being  practically  applied 
in  a  suit  at  law,  which  is  certainly  not  the  case 
with  the  other  principle  of  apportionment.  I 
think  at  least  it  may  be  assumed  that  the  dif- 
ferent acres  are  of  the  same  value  in  a  case  like 
this,  unless  the  question  of  value  is  raised  by 
the  pleadings.  This  possibly  may  be  done  by 
the  plaintiff  averring  that  the  portion  occu- 
pied by  the  defendant  is  of  greater  relative 
value  than  the  rest,  with  a  view  to  obtain  from 
him  a  greater  portion  of  the  rent,  or  the  de- 
fendant pleading  that  the  portion  occupied  by 
him  is  of  less  relative  value  in  order  to  escape 
with  the  payment  of  a  smaller  portion  of  the 
rent.  In  this  case,  at  least,  there  is  nothing  in 
the  pleadings  or  proofs  to  raise  the  question  of 
relative  value,  and  we  should  be  justified  in 
assuming  that  all  the  acres  were  of  equal 
value. 

The  old  cases  in  relation  to  apportionment, 
none  of  them,  present  or  suppose  a  state  of 
facts  like  those  existing  here.  None  of  them 
are  based  upon  a  conveyance  by  a  tenant  of  a 
portion  of  the  demised  premises,  with  a  view 
to  the  rule  by  which  the  assignee  of  the  tenant 
should  be  governed  in  the  rent  payable  by 
him.  I  find,  however,  in  Viner's  Abridgment, 
Apportionment,  B,  pi.  1,  the  following:  "If 
there  be  lord  and  tenant  of  twenty  acres  by 
fealty,  and  10s.  rent  and  the  tenant  aliens  two 
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acres  in  fee,  the  alienee  shall  hold  the  two 
acres  pro  particula,  by  the  statute  quia  empto- 
res  terrarum,  and  the  rent  shall  be  apportioned 
according  to  the  value."  This  is  the  only  dictum 
where  I  can  find  that  in  such  a  case  the  rent 
is  to  be  apportioned  according  to  value,  and 
this  does  not  inform  us  whether  it  can  be  done 
in  a  suit  at  law.  In  Van  Rennselaer  v.  Brad- 
47O*]  ley,  3  Den.,  135,  it  *was  held  by  Jew- 
ett,  J.,  that  the  apportionment  should  be  ac- 
cording to  value  ;  but  this  was  obiter  and  not 
necessary  to  the  decision  of  the  case.  It  may 
not  be  considered  as  necessarily  arising  in  the 
case  now  before  us,  but  I  cannot  think  that  a 
new  trial  should  be  granted,  because  there 
should  have  been  an  apportionment  according 
to  value. 

I  think,  however,  there  should  have^beeu  a 
demand  of  the  performance  of  the  day's  serv- 
ice with  horses  and  carriage,  pointing  out  the 
place  of  performance,  before  a  suit  could  be 
maintained  for  that  part  of  the  plaintiff's  de- 
mand. My  opinion  upon  this  proposition  was 
given  at  the  present  term  in  Van  Rensselaer  v. 
Jones,  and  the  argument  need  not  be  repeated. 
For  want  of  such  demand  of  performance 
there  should  be  a  new  trial. 

New  trial  ordered. 

Pleading— Proof  of  substance  of  issue— Variance. 
Cited  in-5Denio,  473. 

Assignment  of  lease— Apportionment  of  rent.  Cited 
in-11  N.  Y..  84 ;  36  N.  Y.,  575 ;  70  N.  Y.,  319 ;  3  Trans. 
App.,232;  32  Barb.,  468;  10  How.  Pr.,  508;  39  How. 
Pr.,  11. 

Lease— Reservation  of  rent— Demand.  Explained 
—19  N.  Y.,  93. 

Cited  in-24  Barb.,  352,  369;  32  Barb.,  458  ;46  Barb., 
448 ;  56  111.,  466,  467. 
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ROBERTS. 

Application  of  Payments  by  Creditor  —  Evidence. 

It  one  indebted  individually,  and  also  jointly 
•with  another,  to  the  same  creditor,  make  a  general 
payment,  the  creditor  may  apply  it  to  either  ac- 
-countas  he  may  choose. 

He  may  apply  it  to  the  joint  account,  though  he 
have  given  the  party  making-  the  payment  a  re- 
ceipt, as  for  money  paid  by  him  and  in  which  the 
name  of  the  other  joint  debtor  is  not  mentioned. 

The  account  books  of  the  creditor,  together  with 
evidence  that  the  entries  were  made  at  the  time 
they  bear  date,  are  competent  evidence  in  his  favor 
to  show  to  which  of  two  accounts  he  applied  a  gen- 
eral payment. 

Citations—  5  Den.,  121,  452;  9  Cow.,  420,  436. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  action  was  covenant  for  the  non-pay- 
ment of  rent,  brought  by  the  executors  of  the 
lessor  against  the  defendant  Peter  Roberts  as 
assignee  of  the  lessee,  and  was  tried  in  June, 
1844. 

The  plaintiffs  proved  a  lease  in  fee  from 
their  testator,  Stephen  Van  Rensselaer  to  Jona- 
than Brown,  dated  April  16,  1793,  for  a  lot  de- 
scribed as  containing  139  acres  of  land;  and 


NOTE— .Application  of  payments. 

See  Pattison  v.  Hull,  9  Cow.,  747,  note. 
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gave  evidence  tending  to  show  that  in  1824  the 
defendant  became  the  owner  under  the  lease 
of  55  acres  *of  the  lot.  The  clause  re-  [*47  1 
serving  rent  was  substantially  in  the  same 
form  as  in  the  lease  mentioned  in  the  case  of 
Van  Rensselaer  v.  Jones,  ante,  p.  449,  except 
that  the  rent  was  seven  bushels  of  wheat, 
payable  on  the  first  day  of  January,  in  each 
year.  The  plaintiff  proved  the  price  of  wheat 
on  the  day  of  payment  in  each  year  from  1825 
to  1839,  and  the  amount  of  rent  payable  on  55 
acres,  on  an  apportionment  according  to  quan- 
tity for  the  same  period;  the  interest  was  reck- 
oned thereon  from  the  time  it  ought  to  have 
been  paid.  The  aggregate  was  $93. 

The  defendant  made  the  same  question  as  to 
a  variance  which  was  raised  in  Van  Rensselaer' s 
Exrs.  v.  Gallup,  ante,  p.  454,  and  also  objected 
to  the  allowance  of  interest;  but  the  objections 
on  both  points  were  overruled. 

The  defendant  then  proved  and  gave  in  evi- 
dence four  receipts,  all  signed  by  agents  or 
clerks,  for  the  testator,  except  the  last,  which 
was  for  his  estate,  admitting  the  receipt  of  dif- 
ferent sums  from  the  defendant  "  on  account 
of  rent,"  as  follows:  the  first  dated  June  14, 
1830,  for  £14,5;  the  second,  January  28,  1832, 
for  £2,2  ;  the  third,  February  16,  1832,  for 
£2,4,  and  the  last,  March  4.  1839,  for  $35.  The 
first  was  signed  by  C.  F.  Pruyn,  the  second  by 
R.  Dunlap,  Jr.,  and  the  last  two  by  A.  D. 
Lansing. 

C.  F.  Pruyn  was  examined  on  the  part  of 
the  plaintiff,  and  testified  that  the  payment 
mentioned  in  the  first  receipt  was  applied,  at 
the  time  that  receipt  was  given,  on  account  of 
rent  due  on  a  farm  leased  to  Peter  Roberts  de- 
ceased, and  which  on  the  books  of  the  testator 
was  charged  to  Paul  Roberts  and  the  defend- 
ant, and  which  they  owned  together.  The 
other  payments  mentioned  in  the  receipts,  he 
said,  were  applied  in  the  same  way,  all  which 
appeared  from  the  ledger  ;  but  he  added  that 
he  had  no  personal  recollection  of  either  of  the 
payments.  The  defendant  objected  that  the 
application  could  not  be  shown  in  that  way. 
The  objection  was  overruled.  The  witness 
produced  a  transcript  from  the  ledger,  show- 
ing the  application  of  the  payments  as  he  had 
stated.  During  the  examination,  the  day-book 
was  produced,  proved  and  received  in  evidence 
against  an  objection  by  the  defendant,  and  in 
it  the  payments  mentioned  in  *the  re-  P472 
ceipts  were  credited  as  received  of  the  defend- 
ant "on  ac't,  fol.  160  leger."  The  witness  said 
he  did  not  know  when  the  receipts  were  given, 
that  the  defendant  owned  any  land  in  the 
manor,  except  that  he  owned  with  Paul  Rob- 
erts, and  there  was  no  account  against  him  in 
the  books  for  the  rent  on  any  other  land. 

A.  D.  Lansing  was  examined  on  behalf  of 
the  plaintiffs,  and  testified  that  the  credit  in 
the  day-book  of  the  money  mentioned  in  the 
first  two  receipts,  was  made  by  Pruyn,  and 
that  mentioned  in  the  other  two  by  himself, 
and  that  each  was  made  at  the  date  of  the  re- 
ceipt, and  that  the  practice  in  the  office  was 
not  to  mention  in  the  day-book  or  in  the  re- 
ceipt given  what  farm  the  rent  was  paid  on, 
but  to  note  the  page  of  the  ledger  where  the  ac- 
count of  the  rent  on  that  farm  was  entered. 
It  was  proved  that  fol.  160  in  the  ledger  con- 
tained the  account  against  Paul  Roberts  and  the 
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•defendant,  and  that  the  transcript  was  accurate- 
ly copied  from  that  account.  This  evidence 
was  given  after  an  objection  to  proving  the 
facts  in  that  way  which  was  overruled,  but  it 
was  not  distinctly  objected  that  the  page  in  the 
leger  could  not  be  shown  by  parol.  The  plaint- 
iff proved  the  execution  of  the  lease  to  Peter 
Roberts,  and  it  was  read  in  evidence. 

The  referee  reported  in  favor  of  the  plaintiff 
for  $93. 

Mr.  H.  Z.  Hayner.  for  defendant,  moved 
to  set  aside  the  report. 

Mr.  J.  Pierson,  for  plaintiffs. 

By  tfie  Court,  Beardsley,  Ch.  J.  It  seems 
hardly  to  have  been  denied  on  the  hearing  that 
the  defendant  was  assignee  of  55  acres,  parcel 
•of  the  farm  demised  to  Jonathan  Brown,  and 
that  the  rent  for  said  parcel  was  correctly  es- 
timated and  apportioned,  although  the  appor- 
tionment was  made  according  to  the  relative 
-quantity,  not  value,  of  the  part  of  said  demised 
premises  of  which  the  defendant  was  owner. 
If,  therefore,  he  was  responsible  in  this  action, 
for  the  rent  of  the  55  acres,  the  report  cannot 
be  set  aside  on  the  ground  that  the  amount 
found  to  be  due  was  erroneous. 
473*]  *The  point  made  that  there  was  a 
material  variance  between  the  declaration  and 
the  evidence,  as  to  the  quantity  of  land  of 
which  the  defendant  was  assignee,  as  disposed 
•of  by  the  case  of  Van  Rensselaer's  Executors  v. 
Gallup,  decided  at  the  present  Term.  (Ante,  p. 
453.) 

Interest  was  allowable  on  the  rent  as  was 
'held  in  Van  Rensselaer  v.  Jewett,  decided  at  the 
last  January  Term.  (Ante,  p.  121.) 

There  is  not  so  much  as  a  shadow  of  founda- 
tion for  the  objection  that  the  covenants  in  the 
lease  were  illegal  and  void. 

There  is,  then,  only  one  general  subject  of 
inquiry  in  the  case  as  presented,  and  that  is, 
whether  the  several  payments  made  by  the  de- 
fendant as  was  proved  by  the  four  receipts 
given  in  evidence  by  him,  were  properly  ap- 
plied towards  the  rent  due  from  the  defendant 
and  Paul  Roberts,  jointly,  on  another  piece  of 
land.  If  that  application  was  properly  made, 
the  defendant  cannot,  with  propriety,  complain 
•of  it,  and  the  refusal  of  the  referee  to  allow 
these  payments  in  this  case,  was  correct. 

This  inquiry  presents  two  questions:  first, 
whether  the  case  was  one  in  which  the  credit- 
or had  a  right  to  make  the  application  of  these 
payments  to  the  joint  account,  if  he  thought 
proper  to  do  so  ;  and  second,  whether  legal 
evidence  was  given  that  such  application  had 
been  made. 

One  of  the  four  receipts  referred  to  bears 
date  in  1830,  and  was  signed  by  Casparus  F. 
Pruyn.  Two  arc  dated  in  1832,  one  of  them 
being  signed  by  Robert  Dunbar,  Jr.,  and  the 
•other  by  Andrew  D.  Lansing.  The  last  of  the 
four  bears  date  in  March,  1839,  which  was 
subsequent  to  the  decease  of  Stephen  Van 
Rensselaer,  and  was  also  signed  by  said  Lans- 
ing. 

No  question  was  made  that  the  several  per- 
sons who  signed  these  receipts,  were  not  duly 
authorized  to  receive  the  payments,  and  give 
such  evidence  thereof  as  the  receipts  furnished. 
In  legal  effect  they  are  precisely  what  they 
would  have  been  if  signed  by  the  person  for 
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whose  use  and  benefit  the  payments  were  re- 
ceived. So,  too,  of  the  entries  in  the  books  of 
account ;  ^although  made  by  agents,  [*474 
they  were  as  effective  as  if  made  by  the  prin- 
cipal himself. 

According  to  the  terms  of  these  receipts,  the 
payments  therein  acknowledged  were  received 
of  Peter  Roberts,  the  defendant  in  this  suit, 
on  account  of  rent.  No  reference,  however, 
is  made  in  either  of  the  receipts  to  the  lease 
or  the  land,  on  which  the  rent  was  due;  nor  is 
it  suggested  in  either  receipt  that  the  rent  so 
paid  was  due  from  any  other  person  than  said 
Peter  Roberts. 

In  the  present  action,  the  plaintiffs  assert 
and  claim  that  the  defendant  was  indebted 
from  January,  1825,  to  January,  1839,  for  rent 
on  the  55  acres  of  the  Jonathan  Brown  farm, 
and  it  appears  by  evidence  in  the  case,  that 
during  the  same  period  the  defendant  and 
Paul  Roberts  were  jointly  indebted  for  rent  on 
another  piece  of  land.  When  the  payments 
mentioned  in  these  receipts  were  made,  there 
was  a  joint  indebtedness  of  the  defendant  and 
Paul  Roberts,  as  well  as  a  separate  indebted- 
ness of  the  defendant  alone,  to  which  the  pay- 
ments might  have  been  applied. 

It  is  entirely  settled  that  the  defendant,  who 
made  the  payments,  might  have  directed  the 
manner  in  which  they  should  be  applied,  and 
the  creditor,  in  that  event,  must  have  con- 
formed to  the  direction  given.  But  there  is  no 
evidence  that  any  such  direction  was  given, or 
of  any  agreement  upon  that  point  between  the 
parties,  unless  what  appears  in  the  receipts  is 
evidence  to  that  effect.  The  receipts  merely 
admit  that  the  payments  were  made  by  the  de- 
fendant on  account  of  rent;  but  whether  the 
rent  was  due  from  the  defendant  alone,  or 
from  him  and  Paul  Roberts  jointly,  cannot  be 
collected  from  anything  contained  in  the  re- 
ceipts. They  certainly  do  not  prove  that  the 
defendant  gave  any  direction  as  to  the  applica- 
tion of  the  payments,  nor  can  they  be  under- 
stood as  containing  evidence  that  any  particu- 
lar application  of  the  payments  was  agreed 
upon  by  the  parties. 

The  debtor  not  having  directed  how  the  pay- 
ments should  be  applied,  the  creditor  had  a 
right  to  appropriate  them  to  one  or  the  other  of 
these  demands  for  rent,  as  he  thought  proper 
*either  would  be  receiving  them  on  ac-  [*475 
count  for  rent  due  from  the  defendant.  Where 
an  indefinite  payment  is  thus  made,  I  think 
the  creditor  may  apply  it,  other  things  being 
equal,  to  a  joint  or  several  debt  due  from  the 
party  making  the  payment.  If  an  authority 
for  the  point  can  be  needed,  I  think  that  prin- 
ciple was  adjudged  in  Baker  v.  Stackpoole,  in 
the  Court  of  Errors,  9  Cow.,  420,  436. 

As  the  creditor  in  the  present  case  was  at 
liberty  to  apply  the  payments  to  the  joint  in- 
debtedness of  the  defendant  and  Paul  Roberts, 
it  is  necessary  to  see  whether  evidence  of  such 
application  was  given.  If  it  was,  it  will  be 
found  in  what  was  proved  to  be  in  the  day- 
book and  ledger. 

The  payments  mentioned  in  the  first  two  of 
said  four  receipts,  one  of  which  was  signed  by 
Pruyn  and  the  other  by  Dunbar.  were  proved 
to  have  been  credited  in  the  day-book  by  said 
Pruyn.  He  said  he  had  no  personal  knowledge 
of  the  payment  for  which  Dunbar  gave  the 
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receipt,  nor  did  he  recollect  anything  as  to 
the  payment  made  to  himself.  The  other  two 
payments  were  credited  by  Lansing,  who  signed 
the  receipts  for  them.  All  the  credits  were 
given  on  the  day-book  at  the  times  they  res- 
pectively bear  date,  and  which  correspond 
with  the  dates  of  the  several  receipts.  In  form 
these  payments  were  credited  to  the  defendant 
alone  in  the  day-book,  "  on  acct.  fol.  160.  leg- 
er  "  There  was  nothing,  therefore,  in  the  day- 
book to  show  on  what  rent  in  particular  the 
creditor  intended  the  payments  should  apply; 
for  that  purpose  it  was  necessary  to  know  what 
appeared  on  the  ledger  at  folio  160,  for  other 
wise  the  reference  in  the  day-book  would  be 
unintelligible. 

In  an  early  stage  of  the  hearing  before  the 
referee,  parol  evidence  of  what  appeared  in  the 
day-book  was  received.  This  was  erroneous; 
but  subsequently  that  book  was  produced  and 
given  in  evidence,  by  which  the  previous  er- 
ror on  that  subject  was  cured.  A  copy  of  the 
joint  account  of  the  defendant  and  Paul  Rob- 
erts, as  it  stood  on  the  ledger,  was  also  pro- 
duced and  offered  in  evidence.  It  certainly 
ought  not  to  have  been  received,  if  objected  to, 
as  the  ledger  would  have  been  higher  and  bet- 
ter evidence  than  a  copy.  But  1  do  not  find 
476*]  that  the  defendant  *objected  to  the 
copy  as  such.  He,  certainly,  objected  that  the 
books  were  incompetent  evidence  to  establish 
certain  things;  but  he  did  not  object  that  this 
copy  of  an  account  in  the  ledger  should  not  be 
received,  as  the  ledger  itself  would  be  better 
evidence  than  the  copy.  The  copy  then  was 
rightfully  in  evidence;  and  if  that  was  a  copy 
from  folio  160,  it  is  clear  that  the  entries  show 
that  the  payments  were  to  be  applied  to  the 
joint  account  of  the  defendant  and  Paul.  Per- 
haps the  defendant  might  have  objected  to 
parol  evidence  that  the  copy  from  the  ledger 
was  from  folio  160;  but  if  he  intended  to  make 
such  a  point  be  should  have  stated  it  in  ex- 
plicit terms.  He  could  not  then  object,  in 
general  terms,  to  a  mass  of  parol  evidence  al- 
ready given  by  two  witnesses,  of  which,  a 
statement  that  the  copy  was  taken  from  folio 
160,  was  a  small  part,  and  now  insist  that  his 
objection  was  to  the  parol  evidence  of  the  fo- 
lio. The  copy  of  account  had  been  received 
without  objecting  that  the  original  should  be 
produced;  and  if  the  defendant  desired  to  have 
the  ledger  in  court  to  determine  what  page  the 
copy  was  taken  from,  he  should  have  said  so 
distinctly.  This  was  not  done;  and  the  fact 
that  the  page  from  which  the  copy  was  taken 
was  160,  was  properly  established  by  the  parol 
evidence.  Put  the  entries  in  the  day-book  and 
the  ledger  together,  and  they  furnish  indispu- 
table evidence  that  the  creditor  intended  to  ap- 
ply these  payments  to  the  joint  account.  For 
that  purpose  the  books  and  entries  were  com- 
petent evidence;  and  that  fact  being  thus  es- 
tablished, these  payments  were  properly  re- 
jected by  the  referee.  They  had  already  been 
allowed  as  credits  to  the  defendant  and,  of 
course,  he  was  not  entitled  to  have  them  al- 
lowed a  second  time. 

Motion  denied. 

Cited  in— 19  N.  Y..  93;  27  N.  Y.,  142;  11  Barb.,  90; 
32  Barb.,  458 ;  46  Barb.,  448 ;  25  How.  Pr.,  325 ;  10  Bos., 
445. 
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*VAN  RENSSELAER  ET  AL.  [*477 

HAYES. 

Grant  in  Fee  Subject  to  an  Annual  Rent — Death 
of  Grantor — Bon-payment  of  Rent — Remedies- 
— Parties. 

The  executors  of  one  who  has  granted  land  in  fee 
subject  to  an  annual  rent  cannot  maintain  eject- 
ment for  the  non-payment  of  such  rent. 

Otherwise  of  a  lease  of  a  term  for  years.  For  tins, 
ejectment  may  be  sustained  by  the  executors,  it  be- 
ing a  chattel  interest.  Per  McKissock,  J. 

A  devisee  of  one  who  has  granted  land  in  fee  sub- 
ject to  rent  cannot  maintain  ejectment  for  rent  in 
arrear  which  became  payable  in  the  lifetime  of  the 
testator,  but  only  for  such  as  has  accrued  since  the 
will  took  effect  in  his  favor. 

And  if  he  bring:  ejectment  under  the  statute,  for 
rent  which  became  due  since  his  title  as  devisee  ac- 
crued, he  must  show  that  there  was  no  sufficient 
distress  to  pay  such  rent  at  the  time  of  bringing  the 
action.  It  will  not  be  sufficient  to  show  that  tbe- 
property  on  the  premises  was  inadequate  to  pay  that 
rent  together  with  other  rent  in  arrear  which  ac- 
crued during  the  testator's  lifetime. 

Citations— 1  R.  S.,  747,  sec.  23 ;  2  R.  S.,  505,  sec.  30 ;. 
4  Geo.  II..  ch.  28 ;  Ad.  Ej.,  171,  ed.  1840 ;  9  Wend.,  147.. 

TTUECTMENT.  tried  at  the  Rensselaer  Cir- 
Jl<  cuit,  in  November,  1844,  before  Parker,  C. 
Judge. 

The  action  was  brought  to  recover  part  of  a. 
lot  of  257  acres  of  land,  which  Stephen  Van 
Rensselaer  the  elder,  March  24,  1794,granted  in. 
fee,  subject  to  an  annual  rent,  to  Zophar  Rob- 
erts. The  declaration  contained  a  count  on  the 
title  of  Stephen  Van  Rensselaer  and  four  others, 
who  on  the  trial  were  shown  to  be  the  executors- 
of  S.  Van  Rensselaer,  deceased,  and  a  count 
on  the  title  of  William  P.  Van  Rensselaer. 

The  plaintiffs  proved  and  gave  in  evidence- 
the  lease  to  Roberts.  The  reddendum  clause, 
the  covenant  to  pay  rent,  and  the  clause  pro- 
viding for  a  distress  and  re  entry  were  in  !b( 
same  form  with  those  contained  in  the  grant  K 
William  Davis  set  out  in  the  report  of  the  case 
of  Van  Rensselaer  v.  Jeieett,  ante,  p.  121.  The 
rent  reserved  in  the  lease  to  Roberts  was  twen- 
ty-five bushels  and  seven  tenths  of  a  bushel  of 
wheat,  payable  on  the  first  day  of  January,  in 
each  year.  The  defendant  admitted  that  Steph- 
en Van  Rensselaer,  the  elder,  by  his  last 
devised  to  the  plaintiff,  W.  P.  Van  Rensselaer,. 
all  his  estate  in  this  lot,  and  in  the  rents  re 
served  by  the  lease,  and  that  the  testator  died 
January  26,  1839;  that  the  other  plaintiffs  are 
the  executors  named  in  his  will,  and  that  let- 
ters* testamentary  had  been  duly  issued  [*478 
to  them.  The  plaintiffs  proved  that  by  reduc- 
ing the  wheat  payments  to  cash  at  the  market 
price,  there  was,  at  the  time  of  the  death  of  the 
testator,  rent  in  arrear  on  the  lot  granted  tc 
Roberts,  to  the  amount  of  $371.99,  and  that 
since  then  the  further  sum  of  $134.93  had  be- 
come payable  and  was  in  arrear  thereon.  It 
was  shown  that  at  the  time  of  the  service  of 
the  declaration  in  this  cause  the  defendant  de- 
clared there  was  no  distress  on  the  premises, or 
if  anything,  only  of  very  small  value.  The 
defendant  admitted  that  he  was  in  possessioi 
of  the  premises  mentioned  in  the  declaration. 

The  defendant  proved  that  there  was,  at  the 
time  of  the  commencement  of  this  suit,  a  con- 
siderable amount  of  property  liable  to  distress 
for  rent  on  the  lot  granted  to  Roberts. 

The  judge  charged  the  jury  that  the  plaint- 
iffs, who  were  executors  of  the  late  Stephen 
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Van  Rensselaer,  were  not  entitled  to  recover 
as  such  on  the  count  in  which  they  were  joint- 
ly named  as  plaintiffs;  that  William  P.  Van 
Rensselaer  could  recover  on  the  count  in 
which  he  was  named  as  plaintiff  only,  by  show- 
ing that  there  was  not  sufficient  distress  on  the 
premises  at  the  commencement  of  the  suit  to 
pay  the  rent  which  accrued  after  the  testator's 
death,  and  that  in  ascertaining  from  the  evi- 
dence whether  there  was  such  deficiency  of 
property  on  which  to  distrain,  the  jury  were  to 
lay  out  of  view  the  fact  of  there  being  rent  in 
arrear  which  accrued  prior  to  the  testator's 
death,  and  were  to  consider  the  case  as  though 
that  which  had  accrued  since  his  death  was  all 
the  rent  in  arrear  on  the  premises.  The  plaint- 
iffs' counsel  excepted.  Verdict  for  the  defend- 
ant, 

Messrs.  J.Pierson  and  D.  Buel,  for  plaint- 
iffs. 1.  Executors  may  main  tain  ejectment  on 
account  of  the  non  payment  of  rent  reserved 
upon  a  grant  in  fee,  which  became  payable  in 
the  lifetime  of  their  testator.  1  R.  S.,  747,  sec. 
23;  Wright  v.  Williams,  5  Cow.,  501.  2.  W.  P. 
Van  Rensselaer  had  a  right  to  recover,  unless 
there  was  sufficient  property  liable  to  distress 
on  the  premises  to  pay  all  the  rent  in  arrear 
479*]  as  well  that  which  *accrued  during 
the  testator's  lifetime,  as  that  which  became 
payable  subsequently.  W.  P.  V.  R.  was  the 
assignee  (by  devise)  of  the  grantor,  and  as 
such  had,  by  the  express  provisions  of  the  stat- 
ute, a  right  to  enter  for  any  condition  broken, 
without  regard  to  the  time  when  the  breach 
occurred.  1  R.  S..  supra;  Adams,  Ej.,  72; 
Com.  Dig.  Condition,  O,  1,  2;.  Kingdom  v. 
North,  4  Maule  &  S.,  53;  2  R.  S.,  505,  sees. 
30-33;  Doe  v.  Showercross,  1  Barn.  &  C.,  752. 
3.  The  defendant  was  estopped  from  asserting 
that  there  was  a  sufficient  distress,  by  his  ad- 
mission to  the  contrary  when  the  declaration 
was  served.  9  Wend.,  147. 

Mr.  H.  Z.  Hayner,  for  defendant.  1.  The 
executors  of  S.  Van  Rensselaer,  deceased,  had 
no  estate  in  the  premises,  but  only  a  right  to 
the  rents  in  arrear.  This  right  was  a  chose  in 
action  merely,  which  gave  them  nothing  more 
than  a  personal  remedy.  They  could  not  dis- 
train or  enter  for  a  condition  broken.  2  R.  S., 
303,  sec.  3;  Id.,  505,  sec.  31;  Hamilton  v.  Wil- 
son, 4  Johns.,  72;  Wright  v.  Williams,  5  Cow., 
501;  Van  Rensselaer  v.  Plainer,  2  Johns.  Gas., 
17;  Slocumv.  Clark,  2  Hill, 475;  Paynv.  Beal, 
4  Den.,  405.  If  the  testator  was  now  living, 
but  had  transferred  his  estate  in  the  land,  he 
would  have  been  entitled  to  the  rents  in  arrear 
at  the  time  of  the  transfer,  but  would  have  had 
no  remedy  by  distress  or  re-entry,  but  only  by 
action  on  the  covenant.  The  executors  repre- 
sent the  person  of  the  testator,  and  may  take 
such  personal  remedies  as  he  could  have  main- 
tained. The  devisee  is  his  representative  as  to 
the  estate  and  can  alone  enforce  such  remedies 
as  are  incident  to  the  estate,  among  which  is 
the  right  to  re-enter.  2.  The  present  suit  is  not 
upon  a  re-entry  at  common  law,  but  is  under 
the  statute.  It  is  a  condition  to  this  remedy 
that  there  is  no  sufficient  distress  on  the  prem- 
ises. If  the  plaintiff  had  shown  that,  he 
might,  as  the  judge  ruled,  have  recovered.  It 
was  of  no  consequence  what  claims  other  par- 
ties might  have  against  the  property.  If  W. 
P.  Van  Rensselaer  could  have  made  his  rent 
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by  distraining,  he  was  not  entitled  to  this  ac- 
tion; and  that  he  could  have  done  so  the  jury 
have  found. 

*By  the  Court,  McKissock,  J.  [*48O 
There  was  no  error  in  the  charge  of  the  learned 
judge.  The  rent  due  at  the  decease  of  the  tes- 
tator went  to  his  executors,  and  they  had  full 
power  to  pursue  the  ordinary  remedies  by  ac- 
tion or  distress  to  recover  the  same.  That  they 
had  the  right  to  bring  ejectment  for  condition 
broken  is  altogether  a  different  proposition. 
Let  us  examine  it  for  a  moment.  The  testator, 
being  the  absolute  owner  of  the  lands,  con- 
veyed them  in  fee  reserving  rent,  with  a  con- 
dition of  forfeiture  and  re  entry  for  non-pay- 
ment. Now  on  breach  of  the  condition  and 
re-entry  by  the  grantor,  or  those  taking  title 
under  him,  the  party  so  entering  would  be  re- 
invested with  the  original  estate,  that  is,  with 
a  fee  simple.  The  mere  statement  shows  that 
the  subject  of  the  suit  was  a  species  of  prop- 
erty to  which  the  functions  and  duties  of  an 
executor  have  no  sort  of  relation.  If  the  tes- 
tator had  held  an  estate  for  years  in  the  prem- 
ises and  had  leased  for  part  of  the  term,  with 
condition  of  re-entry  for  non-payment  of  rent, 
then,  on  condition  broken,  the  executor  could 
have  brought  ejectment,  the  interest  of  the  tes- 
tator being  a  chattel  real. 

Still,  the  counsel  for  the  plaintiff  insists  that, 
waiving  the  question  of  the  right  of  the  exec- 
utors to  maintain  the  action,  the  charge  of  the 
judge  was  incorrect.  Because,  as  it  is  said, 
William  P.  Van  Rensselaer,  as  assignee  or  dev- 
isee, had  aright  to  enter  for  condition  broken, 
during  the  lifetime  of  the  testator  and  on  that 
account  he  should  recover  unless  there  was 
sufficient  distress  to  satisfy  the  rents  due  both 
before  and  after  the  death  of  his  devisor.  1 
R.  S. ,  747,  sec.  23.  It  is  not  here  necessary  to 
determine  the  validity  of  the  claim,  on  gene- 
ral principles,  as  to  the  devisee's  right  of  en- 
try for  such  a  breach  of  condition.  The  ques- 
tion in  this  case  is,  whether  the  action  can  be 
maintained  under  the  statute.  2  R.  S.,  505, 
sec.  30.  It  is  proper  to  remark,  that  though 
an  ejectment,  under  the  provisions  of  the  Act, 
provides  formally  for  the  resumption  of  the 
estate  for  condition  broken,  still  the  primary 
and  principal  object  is  the  collection  of  the 
rent.  Accordingly,  the  landlord  to  whom  the 
rent  is  due  is  alone  authorized  to  bring  the  ac- 
tion, and  on  the  trial  he  is  bound  to  prove  the 
rent  due  to  him:  that  he  had  a  right  of  entry 
*for  non  payment,  and  that  there  was  [*481 
not  sufficient  distress;  and  on  such  evidence, 
his  case  would  be  made  out,  freed  from  the 
almost  impracticable  exactions  of  the  common 
law.  But  the  statute  was  never  intended  to 
lend  its  aid  unless  invoked  by  a  party  seeking 
to  recover  for  non-payment  of  rent  due  to  him- 
self. Yet  if  the  argument  of  the  plaintiffs' 
counsel  be  correct  in  principle,  the  devisee 
might  maintain  an  ejectment  under  the  statute 
solely  to  coerce  the  payment  of  rent  due  to  the 
executors.  He  would  certainly  have  no  more 
right  to  do  this  than  he  would  to  prosecute  on 
the  covenants  of  the  lease  for  rent  due  to  them. 
The  charge  of  the  court,  that  if  there  was  suf- 
ficient distress  to  pay  the  rent  due  the  devisee 
he  could  not  recover,  was,  therefore,  correct. 
To  illustrate  the  principle,  let  us  suppose  that 
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the  defendant  had  in  the  present  suit,  under 
the  32d  section  of  the  Act,  tendered  to  W.  P. 
Van  Rensselaer  all  the  rent  due  to  him  as 
devisee,  or  had  brought  it  into  court  before 
trial,  with  all  the  costs  and  charges  incurred 
by  the  lessors,  can  there  be  any  doubt  but  that 
the  court  would  have  ordered  a  stay  of  pro 
ceediugs  thereupon,  though  the  rent  due  to  the 
executors  remained  unpaid?  That  very  ques- 
tion appears  to  have  been  long  since  decided 
under  the  4th  of  Geo.  II.,  chapter  28,  of  which 
our  statute  is,  in  substance,  a  transcript.  In 
a  case  where  the  lessors  of  the  plaintiff  were 
both  executors  and  devisees,  and  rent  was  due 
them  in  both  capacities,  the  court  ordered  a 
stay  of  proceedings  on  payment  of  the  rent  due 
the  lessors  as  devisees.  See,  Adams,  Ej.,  171, 
ed.  1840. 

Again;  it  is  urged  that  as  the  defendant  ad- 
mitted, at  the  time  the  declaration  was  served, 
that  there  was  not  any  or  but  a  trifling  distress 
on  the  Roberts  farm,  by  no  means  sufficient 
to  satisfy  the  rent,  he  was  estopped  from  dis- 
proving the  truth  of  that  declaration  on  the 
trial.  In  support  of  this  proposition  the  de- 
fendant's counsel  cites  Presbyterian  Cong.  v. 
Williams,  9  Wend.,  147, which  sustains  the  gen- 
eral principle  contended  for.  But  in  the  pres- 
ent case  the  defendant  offered  and  gave  evi- 
dence tending  to  show  that  he  did  not  make 
the  statement  attributed  to  him;  and  without 
any  objection  by  the  plaintiffs,  he  proved  that 
482*]  there  was  at  least  sufficient  *distress  to 
satisfy  the  rent  due  the  devisee  since  the  death 
of  the  testator.  As  the  estoppel  was  not  relied 
upon  in  the  proper  manner,  the  question  of 
fact  was  correctly  submitted  to  the  jury. 

Upon  all  the  evidence,  I  am  of  opinion  that 
we  ought  not  to  interfere  with  the  verdict. 

New  trial  denied. 

Cited  ln-19  N.  Y.,  86, 108 ;  39  N.  Y.,  15, 153 ;  65  N. 
Y.,  431 :  6  Trans.  App.,  301 ;  32  Barb.,  458 ;  46  Barb., 
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General  Agents,  Authorized  to  Employ  Attor- 
neys, etc. 

A  general  agent  is  not  authorized  to  employ  attor- 
neys and  counsel,  on  the  credit  of  his  principal,  to 
commence  and  prosecute  a  suit  in  favor  of  a  serv- 
ant of  the  principal  for  a  personal  injury  done  to 
such  servant  while  engaged  in  the  business  of  the 
principal. 

Therefore,  where  the  hands  engaged  in  running  a 
packet-boat  were  assaulted  and  beaten  by  the  hands 
employed  in  a  boat  running  in  an  opposition  line ; 
and  the  general  agent  of  the  association  to  which 
the  nrst  mentioned  boat  belonged  assumed  on  be- 
half of  his  principals  to  employ  attorneys  to  com- 
mence suite  in  favor  of  the  persons  so  beaten ;  held, 
that  the  principals  were  not  liable  for  the  attorneys 
bills. 

A  SSUMPSIT,  to  recover  the  amount  of  the 
XX  taxed  bills  of  costs  in  ten  several  suits  in 
the  Supreme  Court  in  which  the  plaintiffs  in 
this  case  were  the  plaintiffs'  attorneys.  Plea, 
non  assumpsit.  The  plaintiffs,  on  the  trial  be- 
fore a  sole  referee,  gave  evidence  tending  to 
show  that  the  defendant  was  a  member  of  an 
association  of  persons  formed  in  the  year  1844, 
for  the  purpose  of  running  packet-boats  on  the 
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Erie  Canal  between  Schenectady  and  Utica, 
and  that  one  Flowers  was  the  general  agent  of 
the  Association  in  conducting  its  business.  It 
appeared  that  towards  the  close  of  navigation 
in  1844,  one  of  the  boats  belonging  to  the  As- 
sociation came  in  collision  with  a  boat  belong- 
ing to  another  line  of  packet  boats  on  the  canal, 
in  the  County  of  Montgomery,  upon  which  a 
struggle  took  place  between  the  hands  belong- 
ing to  the  respective  boats  resulting  in  a  breach 
of  the  peace,  in  which  several  of  the  hands  be- 
longing to  the  boat  ran  by  the  defendants'  Com- 
pany were  or  claimed  to  have  been  beaten  by 
their  opponents.  Shortly  after  this,  the  plaint- 
iffs as  *attorneys  at  law  commenced  [*483 
the  ten  suits  in  which  these  costs  were  in- 
curred, in  favor  of  as  many  plaintiffs,  each  of 
whom  was  a  hand  on  board  of  the  boat  in 
which  the  defendant  was  interested,  each  suit 
being  against  ten  of  the  hands  employed  upon 
the  boat  running  in  the  other  line,  for  assaults 
and  batteries  alleged  to  have  been  committed 
on  the  occasion  referred  to.  The  plaintiffs 
gave  evidence  tending  to  show  that  the  suits 
were  commenced  by  the  direction  of  Flowers, 
acting  as  the  agent  of  the  Association  of  which 
the  defendant  was  a  member.  The  evidence 
as  to  the  character  of  the  agency  of  Flowers, 
and  upon  the  question  whether  he  actually  em- 
ployed the  plaintiffs  to  commence  the  suits, 
was  contradictory.  The  costs  in  all  the  suits 
were  proved  to  have  been  taxed  at  $324. 52;  and 
the  referee,  after  crediting  some  payments, 
made  a  report  in  favor  of  the  plaintiffs  for 
$294.52.  A  case  having  been  settled,  the  de- 
fendant moved  to  set  aside  the  report. 

Mr.  H.  S.  Dodge,  for  defendant,  among 
other  points,  insisted  that  if  it  were  concede 
that  Flowers  was  the  agent  of  the  Company  of 
which  the  defendant  was  a  member,  to  con- 
duct its  business  of  running  packet-boats,  hi 
authority  did  not  extend  to  the  employment  of 
attorneys  to  commence  suits  in  favor  of  third 
persons;  and  that  he  could  not  bind  the  Com- 
pany by  such  engagement,  though  the  suits 
were  commenced  for  parties  who  were  in  the 
employ  of  the  Company.  He  cited  Story,  Ag., 
sees.  87,88;  Beals  v.  Allen,18  Johns.,  303;  Schu- 
macfier  v.  Lock,  10  Moore,  39. 

Mr.  J.  Cochran,  for  plaintiffs. 

The  cause  was  decided  at  the  close  of  tl 
argument. 

By  the  Court,  Beardsley,  Ch.  J.  The  au- 
thority of  Flowers,  admitting  him  to  have  been 
the  general  agent  of  the  Association,  did  not 
enable  him  to  bind  his  principals  in  a  case  like 
the  present.  It  was  not  within  the  scope  of 
his  agency.  The  authority  of  partners  in  a 
mercantile  firm  is  at  least  as  comprehensive  as 
that  of  the  agent  in  this  case;  and  yet  it  could 
not  be  pretended  that  a  general  partner  could 
bind  the  firm  to  pay  *the  costs  of  a  suit  [*484 
in  favor  of  one  of  its  clerks  brought  for  a  vio- 
lation of  his  personal  rights.  The  suits  for 
which  these  costs  were  claimed  were  remote 
from  the  business  of  the  Association,  and  its 
members  are  not  liable  on  the  contract  which 
it  is  said  their  agent  entered  into.  The  report 
must  be  set  aside. 

Report  set  aside. 

Cited  in— 57  N.  Y.,  394 : 15  Am.  Rep.,  521. 
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HALL  v.  FARMER  AND  DOOLITTLE.  (a) 

Statute  of  Frauds— Debt  of  Another— Guaranty 
Indorsed  on  Note. 

A  guaranty  of  payment  indorsed  on  a  promissory 
note,  though  given  at  the  time  the  note  was  made, 
and  in  order  to  afford  additional  security  to  the 
payee,  is  not  itself  a  promissory  note. 

It  is  "a  special  promise  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another  person,"  within  the 
language  and  spirit  of  the  Statute  of  Frauds  ;  2  R. 
S.,  135,  sec.  2 ;  and  to  be  valid  must  express  the  con- 
sideration on  which  it  is  made. 

Citations— Story.  Prom.  N.,  sec.  1,  457 ;  Chit.  Bills, 
ed.  1839,  p.  548 :  Byles,  Bills,  3 ;  1  R.  S.,  768,  sec.  1 ;  Sm. 
Merc.  L.,  113 ;  2  B'.  &  Aid.,  417  : 9  Johns.,  217  ;  15  Mass., 
387  :  Pit.,  Pr.  &  Sur.,  1-7, 13,  92 ;  Theob.  Sur.,  1,  5.  36 ; 
3  Chit.  Com.  L.,  317  ;  Chit.  Cont.,  5th  Am.  ed.,  499 ;  3 
Kent,  5th  ed.,  121 ;  3  Hill,  584.  589,  591 :  2  R.  S.,  135,sec. 
2 ;  8  Johns.,  29 :  29  Charles  II.,  ch.  3 ;  5  East,  10 ;  3 
Johns.,  210 ;  10  AVend.,250 ;  4  Carr.  &  P.,  59 ;  15  Wend., 
182,  343 ;  19  Wend.,  202 :  24  Wend.,  35,  456 ;  1  Hill,  256 ; 
6  Hill,  639  ;  4  Hill,  420 ;  17  Wend..  214 ;  21  Wend.,  588; 
2  Hill,  188. 

A  SSUMPSIT  tried  at  the  Herkimer  Circuit 
A  in  September,  1847,  before  Willard,  0. 
Judge. 

The  declaration  contained  the  common  mon- 
ey counts,  and  also  special  counts  on  a  guar- 
anty. Plea,  non  assumpsit. 

On  the  trial  the  plaintiff  proved  and  gave  in 
evidence  a  promissory  note,  and  an  instrument 
indorsed  thereon  and  signed  by  the  defendants, 
as  follows: 

"$715.88.  For  value  received  we  promise 
to  pay  Luther  Hall,  to  the  order  of  H.  W. 
Doolittle  and  John  Farmer.seven  hundred  and 
fifteen  fifa  dollars,  with  interest.  March  1, 
1843.  (Signed)  KATHERN  &  DOOLITTLE." 

"We  the  undersigned  guarantee  the  payment 
of  the  within.  JOHN  FARMER, 

(Signed)  H.  W.  DOOLITTLE." 

485*]  *By  the  evidence  on  the  part  of  the 
defendants  it  appeared  that  prior  to  the  date  of 
the  note  Kathern  and  Doolittle  were  indebted 
to  the  plaintiff  in  a  considerable  sum  of  mon- 
ey, and  they,  said  Kathern  &  Doolittle,  had 
accounts  against  the  plaintiff.  At  the  date  of 
the  note  in  question  these  parties  adjusted  and 
settled  their  respective  demands  against  each 
other,  finding  due  to  the  plaintiff  the  amount 
mentioned  in  the  note;  and  Kathern  &  Doolit 
tie  agreed  to  procure  the  defendants  to  be  their 
surety  for  this  balance.  The  defendants  were 
not  present  at  the  settlement.  After  the  bal- 
ance was  ascertained,  the  note  and  guaranty 
were  made,  the  defendants  then  signing  the 
latter  at.  the  request  of  Kathern  &  Doolittle. 

The  defendants'  counsel  insisted  that  the 
plaintiff  could  not  recover  on  the  grounds:  1. 
That  the  writing  indorsed  on  the  note  was  an 
undertaking  for  the  debt,  default  or  miscar- 
riage of  other  persons,  and  was  void  by  the 

(a)  By  the  provisions  of  the  Constitution  which 
was  adopted  in  1846,  the  existence  of  the  Supreme 
Court  of  Judicature  terminated  July  1,1848.  No  July 
Term  could,  therefore,  be  held,  and  hence  this  case, 
and  those  in  that  court  which  follow,  in  this  vol- 
ume, were  decided  in  vacation  in  June,  1848,  as  of 
May  Term. 


NOTE.— Negotiable  paper— Guaranty  of— Statute  of 
Frauds. 

See  Manrow  v.  Durham,  3  Hill,  584,  note  and  notes 
cited.  Packer  v.  Willson,  15  Wend.,  343,  note. 

Guaranty  of  negotiable  paper  not  necessarily  nego- 
tiable. McLaren  v.  Watson,  26  Wend.,  425,  note. 

Guarantor  not  liable  as  joint  maker.  Luqueer  v. 
Prosser,  1  Hill,  256,  note. 
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Statute  of  Frauds  for  not  expressing  the  con- 
sideration ;  2.  That  the  evidence  proved  that 
there  was  not,  in  fact,  any  consideration  for 
the  undertaking  signed  by  the  defendants. 

The  judge  overruled  the  objections  and  in- 
structed the  jury  that  the  defendants  were  lia- 
ble as  guarantors  of  the  note  in  question,  and 
advised  them  to  render  a  verdict  for  the  plaint- 
iff. The  defendants'  counsel  excepted.  Ver- 
dict for  the  plaintiff. 

Mr.  H.  Denio,  for  defendants.  1.  The  in- 
strument sued  on  is  not  a  promissory  note. 
Story,  Prom.  N.,  sec.  1;  Chit.  Bills,  ed.  1839, 
p.  548;  1  R.  S.,  768,  sec.  1;  Smith,  Merc.  Law, 
113; Blackenhagen  v.  Blundell,  6  Barn.  &  Aid., 
417;  Gosh.  Turn.  Co.  v.  Hurtin,  9  Johns.,  217; 
Coolidgev.  Ruggles,  15  Mass.,  387. 

2.  It  is  a  guaranty.     Pitman,  Pr.  &  Surety, 
1,  5,  36;  Theo.  Pr.  &  Surety,  1,  5,  36  ;  3  Chit. 
Com.  L.,  317;  Chit.  Cont.,  5th  Am.  ed.,  499;  3 
Kent,  Com.,  5th ed.,  121;  Story,  Prom.  N.,  sec. 
457;  Manrow  v.  Durham,  3  Hill,  591. 

3.  A  guaranty  is  a  "promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another 
person."  and  to  be  valid  it  must  be  in  writing, 
and  the  writing  must  express  the  considera- 
tion upon  *which  the  promise  is  made.  [*486 
2R.  S.,  135,  sec.  2;  Fell.  Guar.,  l;3Kent,121; 
Wain  v.  Warlters,  5  East,  10;  Ex  parte  Gar- 
dom.  15  Ves.,  287;  Saunders  v.    Wakefield,  4 
Barn.    &  Aid.,  595;  Jenkins  v.    Reynolds,    3 
Brod.  &  Bing.,  14;  Clancy  v.  Piggott,  2  Adol. 
&  Ell.,  473;  Morky  v.    Clarke,  3  Bing.,  107; 
Sears  v.  Brink,  3  Johns.,  210;  Rogers  v.  Knee- 
land,  10  Wend.,  218,  and  cases  referred  to; 
Raikesv.  Todd,  8  Adol.  &  Ell.,  846  ;  Smith  v. 
Ives,  15  Wend.,  182;  Packer  v.    Willson,  Id., 
343;  Newcomb  v.  Clark,  1  Den.,  226;  Bennett  v. 
Pratt,  4  Id.,  275,  286;  Allnutt\.  Aspenden,  5 
Mann.  &  G.,  392. 

4.  There  was  no  consideration  in  fact  for 
the  instrument  signed  by  the  defendants,  on 
which  the  suit  was  brought,  and  for  that  rea- 
son was  utterly  void.  Chit.  Bills,  ed.  1842,  73, 
74,  and  cases  in  n.  2;  Halliday  v.  Atkinson,  5 
Barn.  &  C.,  501;  S.  C.,8  Dow.  &   Ry.,  163; 
Schoonmaker  v.  Roosa,  17  Johns.,  301;  Bank  of 
Troy   v.    Topping,  9  Wend.,  273;   Tenney  v. 
Prince,  4  Pick.,  385;  HiUv.  Buckminster,  5 Id., 
391;  Coml.  Bk.  of  Lake  Erie  v.  Norton,  1  Hill, 
501;  Slade  v.  Halsted,  7  Cow.,  322;  Ten  Eyck  v. 
Vanderpoel,  8  Johns.,  120. 

Mr.  M.T.  Reynolds,  for  plaintiff.  1.  The 
defendants  were  liable  as  makers  of  a  promis- 
sory note.  Prosser  v.  Luqueer,  4  Hill,  420;  8. 
C.,  1  Id.,  256;  Manrow  v.  Durham,  3  Id.,  584; 
Miller  v.  Gaston,2Id.,  188;  Hough  v.  Gray,  19 
Wend.,  202;  2.  The  guaranty,  or  whatever  it 
may  be  called,  was  a  cotemporaneous  act  with 
the  signing  of  the  body  of  the  instrument,  and 
supported  by  the  same  consideration.  No  oth- 
er consideration  was  necessary,  or  existed,  or 
could  truly  have  been  averred.  Leonard  v. 
Vredenburgh,  8  Johns.,  29;  Hunt  v.  Brown,  5 
Hill,  145;  Legged  v.  Raymond,  6  Id.,  639;  Hall 
v.  Newcomb,  1  Id.,  416. 

Beardsley.  Ch.  J.  The  writing  signed  by 
these  defendants  was  not  a  promissory  note. 

A  promissory  note  may  be  defined  to  be  a 
written  engagement  by  one  person,  to  pay  ab- 
solutely and  unconditionally  to*anotb-  [*487 
er  person  therein  named,  or  to  his  order  or  to 
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the  bearer,  a  certain  sum  of  money  at  a  speci- 
fied time,  or  on  demand,  or  at  sight.  Story, 
Prom.  N.,  sec.  1;  Chit.  Bills,  ed.  1839,  548; 
Byles,  Bills  of  Exchange,  3;  1  R.  S.,  768,  sec. 
1;  Smith,  Merc.  Law,  113;  Blanckenhagen  v. 
BlundeU,  2  Barn.  &  Aid.,  417;  Goshen  Turnpike 
Co.  v.  Hurtin,  9  Johns.,  217;  Coolidge  v.  Bug- 
gies, 15  Mass.,  387.  A  consideration  for  such 
an  agreement  is  implied,  none  need,  therefore, 
be  expressed.  It  also  has  various  other  quali- 
ties not  found  in  ordinary  written  contracts. 
These, however, need  not  be  particularly  stated, 
as  the  only  point  material  to  be  noticed  here  is 
that  no  contract,  whatever  else  may  be  in  it, 
can  be  a  promissory  note,  unless  it  contain  a 
positive  engagement  by  the  person  promising 
that  he  will  pay  the  money;  his  agreement  that 
another  person  shall  pay  money,  as  he  has 
promised,  is  a  contract  of  guaranty  and  noth- 
ing more.  As  the  defendants  only  engaged 
that  Kathern  &  Doolittle  should  pay  their  own 
debt,  that  agreement  was  not  a  promissory 
note.  There  was  no  engagement  by  the  de- 
fendants to  pay  the  money  at  all  events,  but 
only  in  the  event  of  a  failure  by  Kathern  & 
Doolittle,  and  until  default  by  the  latter,  the 
defendants  are  under  no  obligation  to  make 
payment  themselves.  The  learned  judge  who 
tried  the  cause  seems  not  to  have  regarded 
this  as  a  promissory  note,  for  he  charged  that 
the  defendants  were  liable  as  the  guarantors  of 
the  note  of  Kathern  &  Doolittle,  and  on- that 
ground  directed  the  jury  to  find  a  verdict  for 
the  plaintiff. 

I  agree  that  the  defendants,  if  liable  at  all, 
are  holden  as  guarantors,  for  their  engage- 
ment was  of  that  nature.  A  guaranty  is  an 
agreement  not  under  seal,  "whereby  one  per- 
son engages  to  be  answerable  for  the  debt,  de- 
fault or  miscarriage  of  another."  It  is  not  a 
direct  engagement  to  pay  one's  own  debt,  or 
perform  an  obligation  resting  primarily  on  the 
guarantor,  for  it  assumes  the  liability  of  an- 
other as  principal,  and  for  whom  the  guaran- 
tor becomes  surety.  The  engagement  is  in  aid 
of,  and  collateral  to  the  original  liability  of 
the  principal  debtor  or  party  for  whom  the 
guaranty  is  given.  Pitman,  Pr.  &  Surety,  1- 
7.  13,  92;  Theo.  Pr.  &  Surety,  1,  5,  36;  3  Chit. 
488*]  *Com.  L.,  317;  Chit.  Cont.,5th  Amer. 
ed.,  499;  3  Kent,  5th  ed.,  121;  Story,  Prom. 
N.,  sec.  457;  Manrow  v.  Durham,  3  Hill,  591. 

Such  being  the  nature  of  a  contract  of  guar- 
anty, the  defendants'  engagement  was  obvi- 
ously of  that  character.  It  was  not  a  promise 
by  the  defendants  to  pay  their  own  debt,  but 
that  Kathern  &  Doolittle  should  pay  theirs. 
They  were  primarily  holden  to  pay  the  money 
specified  in  the  note,  and  the  defendants  were 
only  liable  as  guarantors  that  the  note  should 
be  paid  by  the  makers.  This  is  entirely  clear 
on  the  terms  of  the  two  instruments,  for  one 
is  an  absolute  engagement  by  the  makers  of  a 
promissory  note,  to  pay  a  specified  sum,  while 
the  other  is  but  a  collateral  guaranty  that  the 
makers  shall  do  as  they  agreed.  The  defend- 
ants were  not  to  be  liable  as  principal  debtors, 
but  only  in  the  event  of  a  failure  to  pay  by  the 
makers  of  the  note.  The  engagement  of  the 
defendants  was  a  "special  promise  to  answer 
for  the  debt,  default  or  miscarriage"  of  Kath- 
ern &  Doolittle;  and  as  the  written  agreement 
does  not  express  any  consideration  for  the 
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promise,  the  statute  makes  it  void.  This  prom- 
ise is  ip  writing,  and  so  far  the  statute  is  com- 
plied with.  But  the  statute  requires  something 
more,  for  the  consideration  of  the  agreement 
must  be  expressed  in  the  writing  which  is 
signed  by  the  party  who  is  to  be  thereby 
charged.  2  R.  S,,  135,  sec.  2.  Here  the  con- 
sideration is  not  so  expressed,  and  the  promise 
is  void.  I  know  there  are  some  cases  which 
hold  that  such  an  engagement  as  the  one 
signed  by  these  defendants,  is  a  promissory 
note;  but  they  are  by  no  means  all  of  that 
character.for  others  hold  directly  the  contrary. 

It  is  well  settled  that  a  guaranty  made  at  the 
same  time  with  the  principal  contract,  and 
constituting  "an  essential  ground  of  the  cred- 
it given  to  the  principal  debtor,"  requires  no 
other  consideration  than  that  which  upholds 
the  principal  contract.  It  has  also  been  held, 
that  in  such  cases  the  consideration  need  not 
be  expressed  in  the  written  guaranty,  but  may 
be  shown  by  parol  evidence.  Story,  Prom. 
N.,  sec.  457,  citing  Leonard  v.  Vredenburgh,  8 
Johns.,  29,  and  other  cases.  This  principle 
need  not  be  denied,  for  the  facts  do  not  admit 
*of  its  application  to  the  case  be-  [*489 
fore  us.  It  is  true  the  guaranty  was  made  con- 
temporaneously with  the  note  of  Kathern  & 
Doolittle,  but  no  new  or  additional  credit  was 
given  to  them  in  consequence  of  this  guaranty. 
They  owed  the  debt,  and  it  was  due  and  pay- 
able when  the  note  was  made;  and  as  that  was 
payable  instanter,  no  advantage  in  point  of 
time  or  otherwise  was  secured  to  them  by  giv- 
ing the  guaranty.  If,  therefore,  parol  evi- 
dence might  be  received  to  show  a  considera- 
tion for  the  guaranty,  where  the  guaranty 
formed  "an  essential  ground  of  the  credit  giv- 
en to  the  principal  debtor,"  it  would  not  aid 
the  plaintiff  in  this  case,  for  no  credit  what- 
ever was  given  in  consequence  of  this  guar- 
anty. 

I  must,  however,  say,  that  whatever  may 
have  been  the  true  rule  under  the  former  stat- 
ute of  this  State,  which  was  in  force  when 
Leonard  v.  Vredenburgh  and  the  other  cases  re- 
ferred to  in  Story  on  Promissory  Notes  were 
decided,  I  am  wholly  unable  to  see  how  any 
collateral  undo  taking  for  the  debt,  default  or 
miscarriage  of  another,  no  matter  when  made, 
can  be  held  valid  under  the  present  statute. 
Its  language  is  explicit:  "Every  special  prom- 
ise to  answer  for  the  debt,  default  or  miscar- 
riage of  another  person" — "shall  be  void  un- 
less such  agreement,  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration 
be  in  writing,  and  subscribed  by  the  party  to 
be  charged  therewith."  2  R.  S.,  135,  sec.  2. 
Here  is  no  exception  in  terms,  nor  do  I  find 
any  in  the  spirit  of  the  enactment.  It  extends 
to  every  collateral  undertaking  for  another 
person,  whether  made  at  the  time  when  the 
debt  of  the  principal  was  created  or  at  any  af- 
ter period. 

It  is  wholly  impossible  to  reconcile  the  nu- 
merous cases  and  judicial  dicta  on  this  subject, 
which  may  be  found  in  the  reports  of  this  and 
other  States,  and  the  attempt  would  lead  only 
to  uncertainty  and  confusion.  It  has  been  my 
design  to  state  with  all  possible  brevity,  the 
grounds  for  the  conclusion  that  the  defend- 
ants' agreement  was  not  a  promissory  note  but 
a  collateral  guaranty  for  Kathern  &  Doolittle, 
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.and,  no  consideration  being  expressed  therein, 
that  it  is  void. 

The  principles  adverted  to  as  the  basis  of 
4i)O*]  this  conclusion,  *are  believed  to  be 
sound  and  applicable  to  the  case  in  hand.  We 
cannot  follow  all  the  adjudications  on  the  sub 
ject,  as  some  of  them  are  in  flat  contradiction 
with  others.  Such  as  are  in  conflict  with  the 
principles  on  which  this  opinion  rests,  are  nec- 
essarily rejected.  The  judicial  knot,  as  it  can- 
not be  untied,  must  be  cut.  I  think  there 
should  be  a  new  trial. 

Whittlesey,  J.  It  is  insisted  on  the  part 
of  the  defendants,  that  the  instrument  written 
on  the  note  in  question  and  signed  by  them, 
was  an  undertaking  to  answer  for  the  debt  of 
third  persons  and  was  void,  because  the  con- 
sideration was  not  expressed  therein.  This 
point  was  urged  upon  the  consideration  of  the 
-court  with  great  earnestness  and  ability,  and 
demands  careful  examination.  This  point 
.arises  under  the  Statute  of  Frauds.  The  for- 
mer Statute  of  Frauds  in  operation  in  this 
State  previous  to  1830,  was  taken  from  29 
Ohas.  II  ,  ch.  3,  which  required  that  the  agree- 
ment should  be  in  writing ;  but  nothing  was 
said  in  terms  about  the  consideration.  In  giv- 
ing a  construction  to  that  statute,  it  was  held 
in  the  leading  case  of  Wain  v.  Warliers,  5 
East,  10,  that  the  consideration,  as  well  as  the 
promise,  must  be  in  writing,  and  that  parol 
proof  was  not  admissible  to  show  that  there 
was,  in  fact,  a  good  consideration.  The  same 
principle  was  adopted  in  this  court,  in  Sears  v. 
Brink,  3  Johns.,  210.  This  principle  has  been, 
perhaps,  substantially  adhered  to,  only  as  the 
old  statute  did  not  require  that  the  considera 
tion  should  be  set  forth  in  terms,  it  was  held 
sufficient  if  one  could  be  fairly  implied  from 
the  instrument,  or  if  it  ceuld,  as  it  were,  be 
spelt  out  from  the  agreement.  Rogersv.  Knee- 
land,  10  Wend.,  250;  Newbery  v.  Armstrong,  4 
Oarr.  &  P.,  59.  The  Revised  Statutes  seem  to 
have  been  framed  to  limit  or  cut  off  any  lati- 
tude of  construction  in  this  respect.  They 
provide  that  every  special  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another 
person,  shall  be  void,  unless  the  agreement  or 
some  note  or  memorandum  thereof,  expressing 
the  consideration,  be  in  writing,  and  subscribed 
by  the  party  to  be  charged  therewith.  2  R. 
8.,  135.  sec.  2. 

491*]  *The  first  case  that  arose  in  our 
•courts  in  which  this  statute  is  referred  to,  was 
that  of  Smith  v.  Ives,  15  Wend.,  182.  That 
^was  a  case  of  a  guaranty  indorsed  upon  a  note 
more  than  a  year  after  the  note  became  due, 
and  was  charged  to  have  been  given  for  a  val- 
uable consideration.  The  guaranty  was  made 
in  1829,  and  was  held  to  be  void  under  the  for- 
mer statute ;  but  the  court  expressed  the  opin- 
ion that  the  Revised  Statutes,  in  requiring  that 
the  consideration  should  be  expressed  in  the 
agreement  itself,  adopted  the  principle  of  Wain 
v.  Warlters  and  Sears  v.  Brink,  and  was  in  a 
sense  declaratory  of  what  was  the  true  con- 
struction of  the  old  statute.  The  next  case  is 
that  of  Packer  v.  Willson.  15  Wend..  343,  and 
which  is  the  first  that  arose  under  the  Revised 
Statutes.  That  was  the  case  of  notes  made  by 
third  persons,  payable  to  bearer,  held  by  the 
plaintiff,  and  upon  which,  after  they  were 
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past  due,  the  defendant  subscribed  a  guaranty 
in  these  words  :  "  I  guaranty  the  payment  of 
the  within  note  in  six  months."  The  actual 
consideration  for  the  guaranty,  as  proved,  was 
forbearance  to  the  makers  of  the  note.  The 
provisions  of  the  Revised  Statutes  were  ap- 
plied to  the  case,  and  it  was  held  that  their 
guaranty  was  void  under  the  existing  and  pres- 
ent statute,  because  the  consideration  of  the 
guaranty  was  not  expressed  in  the  guaranty 
itself. 

This  was  a  decision  expressly  under  the 
statute,  and  there  were  no  similar  cases  which 
arose  in  which  its  authority  was  questioned, 
until  Manrow  v.  Durham,  3  Hill,  584.  That 
was  the  case  of  a  note  made  by  a  third  person, 
payable  to  C.  R.  Durham  or  bearer,  on  the  1st 
of  January,  and  dated  July  1,  1839;  on  the 
back  was  indorsed  a  guaranty  signed  by  the 
defendants,  as  follows:  "We  guaranty  the 
payment  of  the  within  note.  Dec.  12,  1839." 
This  was  delivered  with  the  note  to  the  plaint- 
iff, on  the  day  of  its  date,  in  part  payment  for 
the  purchase  of  a  horse.  The  plaintiff  was 
nonsuited  in  the  Oneida  C.  P.,  on  the  ground 
that  the  consideration  was  not  expressed  in  the 
guaranty.  On  error  to  this  court,  the  judg- 
ment below  was  reversed,  it  being  held  by  a 
majority  of  the  court  that  this  guaranty  was 
in  legal  effect  a  promissory  note  and  imported 
*fc  consideration,  and  so  was  not  void  [*492 
within  the  Statute  of  Frauds.  The  prevailing 
opinion  was  delivered  by  Ch.  J.  Nelson.  He 
held  the  case  not  distinguishable  from  Hough 
v.  Gray,  19  Wend.,  202;  Ketchell  v.  Burns,  24 
Id.,  456;  Lequeer  v.  Prosser,  1  Hill,  256 :  and, 
further,  that  when  the  guaranty  and  note  are 
cotemporaneous,  resort  maybe  had  to  the  note 
to  sustain  the  consideration  of  the  guaranty  ; 
but  when  the  guaranty  is  made  at  a  different 
time,  it  must  be  sustained  if  attacked  for  want 
of  consideration,  by  showing  an  independent 
one.  The  guaranty  then  under  consideration 
was  held  to  be  an  original,  absolute  agreement 
to  pay  the  note,  importing  the  same  thing,  and, 
therefore,  equally  out  of  the  statute.  It  was 
admitted  that  the  case  of  Packer  v.  Willson,  15 
Wend.,  343,  militated  against  that  doctrine, 
but  the  strictness  of  construction  sustained  by 
that  case,  was  supposed  to  have  been  relaxed 
by  subsequent  decisions  so  far  that  it  could  no 
longer  be  upheld  as  authority.  Bronson,  J., 
gave  a  dissenting  opinion,  maintaining  that 
the  case  came  within  the  very  letter  of  the  stat- 
ute, and  that  the  precise  question  then  before 
the  court  had  been  decided  in  Packer  v.  Will- 
son,  and  that  the  authority  of  that  case  had 
been  shaken  by  no  subsequent  decision,  and 
was  maintainable  both  upon  principle  and  au- 
thority. Leggett  v.  Raymond,  6  Hill,  639,  was 
in  its  facts  like  that  of  Manrow  v.  Durham. 
It  was  a  note  payable  to  bearer,  with  a  guar- 
anty of  payment  by  the  payee  indorsed  there- 
on, the  guaranty  bearing  date  subsequent  to 
the  date  of  the  note.  Bronson,  J.,  gave  the 
opinion  of  the  court,  stating  that  in  his  own 
judgment  the  guaranty  was  void  by  the  Stat- 
ute of  Frauds,  but  that,  the  point  was  decided 
the  other  way  by  the  case  of  Manrow  v.  Dur- 
ham, which  decision  must  now  be  followed. 
It  is  quite  obvious  that  the  cases  of  Manrow  v. 
Durham  and  Leggett  v.  Raymond  cannot  be  dis- 
tinguished in  the  facts  from  that  of  Packer  v. 
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Willson.  They  are  precisely  similar,  and  the 
doctrine  of  the  two  later  cases  is  unquestion- 
ably inconsistent  with  and  overruled  the  au- 
thority of  the  earlier  cases.  It  is  not  to  my 
mind  so  clear,  however,  that  the  authority  of 
Packer  v.  Wittson  was  undermined  by  adjudi- 
cations subsequent  thereto  and  previous  to 
493*]  *Manrow  v.  Durham,  as  Ch.  J.  Nel- 
son seems  to  suppose. 

In  that  interval  of  time  there  were  cases 
passed  upon  which  were  different  in  their  facts 
from  those  which  we  have  just  been  consider- 
ing. In  some  of  the  cases  the  material  differ- 
ence in  the  facts  is.  that  the  note  and  guaranty 
were  made  and  delivered  at  the  same  time,  and 
were  part  of  the  same  transaction,  so  that  both 
instruments  might  be  held  to  be  but  one  con- 
tract; the  consideration  upholding  the  one 
supporting  the  other.  Lequeer  v.  Prosser,  1 
Hill,  256,  is  of  this  character.  The  note  was 
made  by  Edson  &  Arnold  to  one  Parsons  or 
bearer,  with  a  guaranty  thereon  signed  by 
Prosser  in  these  words:  "  For  value  received  I 
guaranty  the  payment  of  the  within  note,  and 
waive  notice  of  non  payment."  This  note  and 
guaranty  were  delivered  by  Edson  &  Arnold  to 
Parsons  as  security  for  property  sold,  the  sale 
having  been  made  on  condition  that  the  pur- 
chaser should  give  the  seller  a  good  indorsed 
note.  This  was  held  to  be  a  promissory  note, 
and  that  the  guarantor's  liability  was  the  sanre 
as  if  he  had  signed  his  name  directly  to  a  joint 
and  several  note  as  surety  for  the  maker.  The 
case  was  taken  to  the  Court  for  the  Correction 
of  Errors,  and  the  judgment  of  the  Supreme 
Court  affirmed.  4  Hill,  420.  In  the  latter 
court,  it  was  intimated  that  the  defendant  was 
liable  in  the  character  of  indorser,  having 
waived  notice  of  non-payment.  In  neither 
court,  however,  was  any  point  made  in  rela- 
tion to  the  Statute  of  Frauds.  In  Hough  v. 
Gray,  19  Wend.,  202,  the  note  and  guaranty 
were  of  the  same  date,  and  the  note  with  the 
guaranty  thereon  delivered  to  the  payee  for 
property  sold,  for  which  the  guarantor  agreed 
to  become  surety.  It  was  held  that  the  guar- 
antor was  liable  as  a  joint  and  several  promisor 
with  the  maker  of  the  note.  Dean  v.  Hall,  17 
Wend.,  214,  was  referred  to  as  containing -the 
authorities  elaborated  on  such  doctrines.  Noth- 
ing was  said  about  the  Statute  of  Frauds.  In 
Ketchell  v.  Burns,  24  Wend.,  456,  the  consid- 
eration was  expressed  in  the  guaranty,  so  that 
no  question  could  arise  under  the  Statute  of 
Frauds  in  that  case.  Oakley  v.  Boorman,  21 
Wend.,  588, was  held  to  be  the  case  of  indorse- 
494*]  ment,  technically,  where  the  *question 
presented  here  could  not  arise.  Douglass  v. 
Howland,  24  Wend.,  35,  was  the  case  of  a 
sealed  instrument,  the  seal  being  held  to  im- 
part a  consideration;  but  in  the  opinion  pro- 
nounced, the  case  of  Packer  v.  Wittson  was  re- 
ferred to  as  authority.  In  Miller  v.  Oaston,  2 
Hill,  188,  the  guaranty  signed  by  Gaston,  in- 
dorsed on  a  note,  was,  "  For  value  received  I 
guaranty  the  payment  and  collection  of  the 
within  note  to  A.  M.  or  bearer,  when  due;" 
and  it  was  made  subsequent  to  the  making  of 
the  note.  It  was  held  that  Gaston  was  answer- 
able to  the  plaintiff  either  as  guarantor  of  the 
note  or  as  maker  of  a  new  note,  but  not  as  in- 
dorser. The  Statute  of  Frauds  was  not  made 
a  point  in  this  case. 
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We  thus  see  that  the  case  of  Packer  v.  Will- 
son  was  not  questioned  in  all  the  intervening 
cases,  until  the  decision  of  Manrow  v.  Durham. 
The  Statute  of  Frauds  was  not  made  a  point 
in  any  of  them.  It  is  true,  in  many  of  these 
cases  it  would  appear  as  if  the  Statute  of 
Frauds  might  legitimately  have  been  made  a 
question.  It  would  strike  one  as  if  the  guar- 
anty were  an  undertaking  to  answer  for  the 
debt  of  a  third  person.  But  this  question  was 
not  raised,  and  this  class  of  cases  seems  to 
have  established  a  doctrine  in  regard  to  the  lia- 
bility of  the  guarantor,  independent  of  the  stat- 
ute; a  doctrine  to  which  Justice  Bronson  seems  to- 
have  yielded  his  assent  in  his  dissenting  opin- 
ion before  referred  to  in  Manrow  v.  Durham. 

After  Packer  v.  Willson,  there  was  no  case 
arose  precisely  similar  in  its  circumstances- 
until  that  of  Manrow  v.  Durham.  I  think  the 
decision  in  the  latter  case  might  have  followed 
the  former  without  calling  in  question  the  pro- 
priety of  any  of  the  intervening  decisions.  In 
my  judgment  it  is  to  be  regretted  that  it  did 
not,  as  establishing  the  only  sound  construc- 
tion to  be  given  to  the  statute.  But  the  con- 
trary doctrine  was  sustained.  Manrow  v.  Dur- 
ham,vr&s  followed  by  Leggett  v.  Raymond;  and 
the  only  question  now  is, whether  the  stability 
of  our  decisions  does  not  require  that  the  doc- 
trine maintained  by  them  should  be  recognized 
hereafter,  leaving  it  to  the  court  of  dernier  res- 
sort  to  make  the  necessary  correction. 

The  case,  however,  now  under  consideration 
is  not  parallel  *in  its  facts  to  that  of  [*495 
Manrow  v.  Durham,  Packer  v.  Willson,  or  Leg- 
gett v.  Raymond.  In  all  these  cases  the  guar- 
anty was  indorsed  on  the  note  after  it  was. 
made,  and  was  an  independent  and  separate 
transaction  from  the  note,  performed  at  a  dif- 
ferent time,  and  for  a  different  consideration. 
In  the  case  now  before  us,  the  note  and  guar- 
anty were  made  at  the  same  time.  The  note, 
with  the  guaranty  upon  it,  was  delivered  to 
the  plaintiff  in  liquidation  of  a  balance  found 
due  on  a  settlement  between  the  plaintiff  and 
the  makers  of  the  note,  and  in  pursuance  of  an 
understanding  that  the  defendants  should  be- 
come security  for  the  payment  of  such  bal- 
ance. This  case  is  almost  precisely  parallel 
with  those  of  Lequeer  v.  Prosser  and  Hough  v. 
Gray,  heretofore  referred  to  ;  and,  perhaps, 
we  need  not  refer  the  decision  of  the  present 
case  to  those  of  Packer  v.  Willson,  and  Manrow 
v.  Durham,  nor  be  compelled  to  select  between 
the  conflicting  principles  of  those  cases,  but 
going  beyond  them,  might  base  a  decision 
upon  principles  settled  in  such  cases  as  Hough 
v.  Gray.  We  might  adopt  the  doctrine  admit- 
ted by  Justice  Bronson,  in  his  dissenting  opin- 
ion, as  sound  when  he  says:  "  When  at  the 
time  a  note  is  made  and  as  a  part  of  the  same 
transaction,  a  third  person  indorses  an  abso- 
lute guaranty  upon  the  note  he  will  be  liable 
in  some  form  for  the  payment  of  the  money. 
Both  instruments  taken  together,  make  but 
one  contract,  and  the  contract  which  uphold* 
the  one  will  support  the  other.  3  Hill,  589. 
This  class  of  cases  has  introduced  a  new  doc- 
trine, and  goes  upon  the  ground  that  the  guar- 
antor in  such  cases  is  liable  as  the  maker  of  a 
new  promissory  note,  and  this  establishes  his 
liability  by  a  course  of  reasoning  which  evades, 
and  goes  aside  of  the  Statute  of  Frauds. 
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I  must  say  that,  though  this  doctrine  seems 
to  be  established  by  a  number  of  adjudged 
cases,  I  am  not  at  all  satisfied  with  it.  An. un- 
dertaking of  this  kind  does  not  answer  the 
definition  of  a  promi.-sory  note  given  in  all  the 
books,  and  which  we  universally  recognize  as 
correct.  It  is  essential  to  a  promissory  note, 
that  the  maker  should  himself  undertake  to 
pay  absolutely.  In  an  undertaking  of  this 
496*]  kind,  the  promisor,  instead  *of  agree- 
ing himself  to  pay.proraises  that  other  parties, 
the  makers  of  the  note  referred  to.  shall  pay. 
It  is  a  guaranty  for  the  fidelity  of  another  to 
his  promises,  and  comes  strictly  within  the  defi 
nition  of  a  guaranty.  It  is,  as  plainly  as  lan- 
guage can  make  it,  an  undertaking  to  answer 
for  the  debt  of  another  within  the  meaning  of 
the  Statute  of  Frauds.  It  is  true  that  when 
the  note  and  guaranty,  the  primary  and  sec- 
ondary obligations  are  simultaneous,  the  latter 
is  given  expressly  to  fortify  the  first.  So  far 
as  the  mere  question  of  consideration  is  con- 
cerned, the  consideration  which  supports  the 
note  will  uphold  the  guaranty.  This  is,  how- 
ever, independent  of  the  statute,  and  goes  to 
the  inquiry  as  to  the  consideration  only.  But 
the  statute  goes  further,  and  not  only  requires 
that  there  should  be  a  consideration,  but  that  the 
consideration  should  be  expressed  in  writing. 
How  the  statute  can  be  evaded  in  relation  to 
such  secondary  obligation  or  guaranty,  when  the 
point  is  raised,  I  am  unable  to  perceive.  It  is 
a  legislative  requirement  which  we  are  bound 
to  regard  in  good  faith,  and  not  endeavor  to 
evade  or  avoid  by  any  constructive  theory  rel- 
ative to  promissory  notes,  wholly  irreconcila- 
ble with  the  true  doctrine  in  relation  to  mer- 
cantile paper.  This  case  is  almost  precisely 
like  those  of  Hough  v.  Gray,  Lequeer  v.  Pros- 
ser,  and  that  class  of  cases.  In  none  of  these 
cases  which  have  arisen  since  our  Statute  of 
Frauds  has  assumed  its  present  shape,  has  the 
statute  been  made  a  question.  In  the  case  be- 
fore us  it  is  made  a  point,  and  it  is  our  duty  to 
meet  it. 

I  cannot  satisfactorily  acquit  myself  of  the 
responsibility  cast  upon  me  to  respect  and 
obey  the  deliberate  expression  of  the  legisla- 
tive will,  without  declaring  that,  in  my  judg- 
ment, the  present  case  is  one  covered  precisely 
by  the  statute.  I  am  constrained,  therefore, 
to  say,  notwithstanding  the  decisions  which 
have  introduced  a  new  doctrine  in  cases  pre 
cisely  like  the  present,  and  notwithstanding 
the  conflicting  decisions  in  cases  very  nearly 
like  this  in  their  facts— wholly  like  it  in  prin- 
ciple— that  the  obligation  upon  which  this  ac- 
tion is  brought,  is  an  undertaking  to  answer 
for  the  debt  of  another.  In  such  cases  the  stat- 
ute requires  the  consideration  to  be  expressed 
497*J  in  writing,  *signed  by  the  party  to  be 
charged.  The  consideration  not  being  so  ex 
pressed  in  the  writing,  in  this  case,  the  obli- 
gation is  void.  I  think,  therefore,  that  there 
should  be  a  new  trial. 

McKissock.  J. ,  concurred  in  the  result  of 
these  opinions. 
New  trial  granted. 

Afflrmed-2  N.  Y.,  553. 
Followed-8  N.  Y.,  214. 
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GREEN  v.  CLARK  ET  AL. 

Common  Carriers — Judgment  at  the  Suit  of 
Agent,  Bar  to  Subsequent  Action  by  the  Prin- 
cipal— Ratification  of  Agent's  Acta — Evidence. 

Where  a  cause  of  action  against  carriers  for  neg- 
ligence is  of  such  a  character  that  it.  may  be  prose- 
cuted either  by  the  owners  of  the  property,  or  by 
their  agent,  on  account  of  an  express  contract  be- 
tween the  agent  and  the  carriers,  a  judgment  in  fa- 
vor of  the  carriers  in  a  suit  brought  by  the  owners, 
is  a  bar  to  a  subsequent  suit  by  their  agent. 

It  is  not  competent  to  prove  that  a  verdict,  which 
by  the  record  purports  to  have  been  rendered  on  the 
trial  of  the  issue,  was  actually  given  in  consequence- 
of  an  erroneous  ruling  of  the  judge. 

So  held,  where  the  judgment  was  given  in  evidence- 
by  a  defendant  to  show  a  former  acquittal  for  the 
same  cause  of  action,  and  the  plaintiff  sought  to  de- 
stroy its  effect  by  proving  that  the  judge  instructed 
the  jury,  on  the  former  trial,  that  the  plaintiff  was 
not  the  proper  party  to  prosecute  the  suit. 

Citations— Story,  Agen..  2d  ed.,  sees.  239,  243,  244  ; 
Broom,  Leg.  Max..  380-383 ;  1  Cai.,  526 :  Paley,  Ag., 
by  Dunlap,  171, 172 ;  3  Kent,  Com.,  161 ;  8  T.  K.,  531 ;. 
15  Mass.,  370. 

CASE,  tried  at  the  Oswego  Circuit,  in  Decem- 
ber, 1844,  before  Gridley,  C.  Judge.  The 
declaration  stated  that  the  defendants,  Clark, 
Redfield  and  Buckley,  were  common  carriers  by 
water  between  Osw'ego  and  Lower  Sandusky 
in  Ohio;  and  that  July  23,  1836,  they  received 
from  the  plaintiff  on  board  the  schooner  Her- 
cules, 625  barrels  of  salt,  to  be  carried  from 
Oswego  to  Lower  Sandusky,  and  there  to  be 
delivered  for  the  plaintiff  for  certain  reason-  , 
able  freight,  etc. ;  but  that  neglecting  their 
duty,  etc.,  they  did  not  deliver  the  salt,  but  by 
the  negligence  of  the  defendants  and  their  serv- 
ants, it  was  wholly  lost  to  the  plaintiff.  There- 
was  also  a  count  in  trover.  Plea,  not  guilty, 
with  notice  of  special  matter,  and  particularly 
of  the  former  judgment  hereinafter  mentioned. 

*Ou  the  trial  it  was  admitted  that  the  [*498 
defendants  were  the  owners  of  the  schooner 
Hercules  in  July,  1836,  and  that  N.  Westcott 
was  the  master.  The  plaintiff  gave  in  evidence 
a  receipt  signed  by  Westcott,  dated  at  Oswego, 
July  23,  1836,  by  which  he  acknowledged  that 
he  had  received  from  the  plaintiff  625  barrel* 
of  salt,  which  he  agreed  to  deliver  to  the  con- 
signees as  directed  in  the  margin,  free  of 
charges,  and  to  receive  the  freight  of  the  plaint- 
iff at  a  price  specified,  on  return  of  the  con- 
signees' receipt.  In  the  margin  opposite  a  state- 
ment of  the  parcels  and  weight  of  the  salt, 
there  was  the  following:  "Property  of  Rich- 
mond, Williams  &  Crane,  care  of  W.  Neil  & 
Co.,  Lower  Sandusky,  Ohio."  It  appeared, 
that  the  salt  was  delivered  at  Sandusky  City, 
a  port  on  Lake  Erie,  at  the  mouth  of  San- 
dusky River,  and  that  Lower  Sandusky,  the 
place  where  by  the  receipt  it  was  to  have  been 
delivered,  was  a  town  on  that  river  about  thirty 
miles  above  its  mouth.  The  place  of  business 
of  W.  Neil  &  Co.  was  at  Lower  Sandusky,  but 
William  Neil,  one  of  the  firm,  lived  at  San- 
dusky City,  and  he  accepted  the  delivery  of  the 
salt  there.  The  salt  was  left  at  Sandusky  City 
on  account  of  the  difficulty  of  passing  the  bar 
at  the  mouth  of  the  river,  and  going  up  the 
river  to  Lower  Sandusky. 

The  defendants  insisted  that  the  actual  con- 
tract for  the  transportation  of  the  salt,  was 

NOTE.— Former  adjudication—  When  a  ha» — Parol 
evidence— When  admissible  to  explain  record.  See 
Manny  v.  Harris,  2  Johns.,  24,  note ;  Rapalye  v. 
Prince,  4  Hill,  119,  note  and  notes  cited. 
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made  by  the  plaintiff  with  the  defendant,  Buck- 
ley, who  was  admitted  to  be  the  managing 
owner  of  The  Hercules;  and  for  that  purpose 
they  proved  and  read  in  evidence  a  letter  from 
the  plaintiff  to  Buckley,  dated  Oswego,  July 
•21, 1836,  and  addressed  to  him  at  Sackett's  Har- 
bor, in  which  the  plaintiff  mentioned  that  on  the 
Arrival  of  The  Hercules  at  Oswego,  he  would, 
if  agreeable  to  Buckley,  give  her  an  up  and 
down  freight  to  and  from  Sandusky  and  Huron, 
Ohio.  There  was  evidence  tending  to  show 
that  the  defendants  sent  the  vessel  to  Oswego 
to  take  in  the  salt  in  consequence  of  this  letter. 
To  show  that  Richmond,  Williams  &  Co., 
the  owners  of  the  salt,  had  acquiesced  in  and 
ratified  the  delivery  at  Sandusky  City,  the  de- 
fendants proved  and  gave  in  evidence  a  letter 
499*]  in  *the  handwriting  of  Gurdon  Will- 
iams, one  of  the  partners  of  that  firm,  addressed 
to  William  Neil,  dated  October  3d.  1836,  as 
follows:  "Mr  William  Neil— Dear  Sir.  We 
are  informed  that  a  cargo  of  our  salt,  shipped 
by  Mr.  Green  of  Oswego  [the  plaintiff],  on 
board  of  one  of  Festus  Clark's  vessels  for  Lower 
Sandusky,  was  left  with  you.  We  wish  you 
not  to  sell  any  of  it,  as  we  intend  it  for  the 
Messrs.  Hollister,  and  shall  give  them  an  order 
for  the  same.  You  will  please  write  us  with- 
out delay  the  quantity  you  have  received,  and 
oblige,  Richmond,  Williams  &  Crane." 

The  defendants'  counsel  next  gave  in  evi- 
dence the  record  of  a  judgment  in  this  court  in 
which  Dean  Richmond  and  others  (who  were 
proved  to  be  the  partners  of  the  firm  of  Rich- 
mond, Williams  &  Crane)  were  plaintiffs,  and 
Festus  Clark,  one  of  the  present  defendants, 
was  the  defendant.  It  showed  an  action  com- 
menced at  October  Term,  1837,  the  declaration 
being  for  the  negligence  of  the  defendant  as  a 
•common  carrier  in  not  delivering  a  quantity  of 
salt  at  Lower  Sandusky,  with  a  count  in  trover 
for  converting  a  quantity  of  salt,  and  the  plea 
being  not  guilty;  a  trial  at  the  December  Cir- 
cuit in  1839,  and  a  verdict  for  the  defendant, 
and  also  a  judgment  thereon,  docketed  in 
March,  1840.  The  defendants  proved  that  the 
former  suit  was  for  the  same  salt  now  in  contro- 
versy and  was  founded  upon  the  same  contract. 
The  plaintiff  offered  to  prove  that  on  the 
former  trial  the  defendant  raised  and  relied 
upon  two  points:  first,  that  the  counts  in  case 
•could  not  be  sustained  because  Green  (the  pres 
•ent  plaintiff)  was  the  contracting  party;  and 
second,  that  trover  could  not  be  sustained  at 
all, either  in  the  name  of  Green,  or  in  the  names 
of  the  owners  of  the  salt;  and  that  both  these 
points  were  sustained  by  the  circuit  judge,  on 
that  occasion,  and  that  he  directed  the  jury  to 
find  a  verdict  for  the  defendant.  The  defend- 
ants' counsel  objected  to  the  evidence  so  offered, 
insisting  that  it  was  not  competent  for  the 
plaintiff  by  parol  evidence  to  defeat  the  tend- 
ency and  effect  of  the  former  judgment;  and 
that  such  former  judgment  was  a  bar  to  this 
action.  The  circuit  judge  overruled  the  objec- 
tion, and  the  evidence  was  thereupon  given  to 
the  effect  stated  in  the  offer;  and  the  judge 
5OO*]  thereupon  decided  that  the  former 
judgment  was  not  a  bar  to  the  present  action, 
and  the  defendants'  counsel  excepted. 

The  defendants  examined  Westcott,  the  mas- 
ter of  The  Hercules,  who  testified  that  after 
the  vessel  was  loaded  and  he  had  discovered 
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that  the  salt  was  consigned  to  Lower  Sandusky, 
he  objected  to  proceeding  with  it  on  account  of 
the  difficulty  of  passing  the  bar  at  the  mouth 
of  the  river;  upon  which  the  plaintiff  said  if  he 
could  not  get  to  Lower  Sandusky  he  might 
leave  the  salt  with  William  Neil  at  Sandusky 
City.  The  witness  said  he  thought  he  had  be- 
fore that  time  signed  the  receipt,  but  could  not 
be  positive.  There  was  other  evidence  upon 
this  poiut  on  the  part  of  the  plaintiff.  It  ap- 
peared by  the  testimony  of  William  Neil,  who 
was  examined  on  a  commission,  that  he  sold 
the  salt  at  Sandusky  City  soon  after  it  was  left 
with  him.  Evidence  was  given  on  both  sides 
touching  the  practicability  of  crossing  the  bar 
at  the  mouth  of  the  Sandusky  River. 

After  the  evidence  was  closed,  the  defend- 
ants' counsel  requested  the  judge  to  charge:  1. 
That  the  former  judgment  was  a  bar  to  the 
present  action;  2.  That  the  actual  contract  for 
carrying  the  salt  was  made  between  the  owners 
of  the  property  and  the  owners  of  the  schoon- 
er, and  that  it  was  a  contract  to  carry  the  prop- 
erty to  Sandusky  City  and  not  to  Lower  San- 
dusky, and  that  the  master,  by  signing  the 
receipt  which  had  been  given  in  evidence,  had 
exceeded  his  authority;  and  3.  That  the  plaint- 
iff had  ratified  the  delivery  at  Sandusky  City. 
The  judge  charged  that  the  plaintiff  had,  in 
the  first  instance,  proved  enough  to  entitle  him 
to  recover.  He  left  the  question  to  the  jury 
whether  the  master  exceeded  his  authority  in 
signing  the  receipt  agreeing  to  carry  the  salt  to 
Lower  Sandusky.  He  charged  that  the  former 
judgment  was  not  a  defense;  that  the  letter  of 
the  plaintiffs  to  Neil,  which  had  been  given  in 
evidence,  was  not  a  ratification  of  the  delivery 
at  Sandusky  City,  if  Neil  had  already  sold  the 
salt.  The  question  whether  it  was  practicable 
for  the  vessel  to  have  gone  to  Lower  Sandusky 
was  submitted  to  the  jury,  who  were  told  by 
the  judge  that  if  she  could  have  got  up,  the  de- 
fense based  on  the  alleged  parol  agreement  with 
the  master,  would  fail.  The  defendants'  coun- 
sel *excepted  to  the  several  branches  [*5O1 
of  the  charge  adverse  to  them.  Verdict  for  the 
plaintiff. 

Mr.  J.  A.  Spencer,  for  defendants,  among 
other  points,  insisted  that  parol  evidence  was 
improperly  received  to  show  the  grounds  upon 
which  the  prior  judgment  was  rendered;  and 
that  notwithstanding  such  evidence  the  judg- 
ment was  conclusive  upon  the  plaintiff's  claim 
in  the  present  suit.  Robertson  v.  Smith,  18 
Johns.,  459;  Lawrence  v.  Hunt,  10  Wend.,  80; 
Belts  v.  Starr,  5  Conn.,  550;  Boyntonv.  Willard, 
10  Pick.,  166,  169;  Schroeppel  v.  Jewell,  1  Cow., 
208;  Smith  v.  James,  1  Id.,  328;  Raymond  v. 
Howland,  12  Wend.,  176,  178;  Millard  v.  Whit- 
aker,  5  Hill,  408.  He  also  maintained  that  the 
letter  which  the  plaintiffs  wrote  to  Neil  was  a 
ratification  of  the  act  of  the  defendants  in  de- 
livering the  salt  at  Sandusky  City. 

Mr.  G.  F.  Comstock,  for  plaintiff.  The 
former  suit  and  judgment  were  not  a  bar.  The 
parties  were  different.  The  case  was  decided 
on  a  point  foreign  to  the  merits.  The  defend- 
ants are  estopped  from  calling  in  question  the 
decision  which  was  made  in  the  former  suit  on 
the  motion  and  at  the  request  of  one  of  them; 
that  the  present  plaintiff,  being  the  party  to 
the  express  contract,  was  the  only  person  who 
could  maintain  an  action  for  the  breach  of 
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duty  complained  of.  1  Marsh,  526;  Cow.  &  H. 
Notes,  818,  824,  826,  972;  1  Stark.  Ev.,  194,  n.; 
1  Phil.  Ev.,  326;  2  Dow,  Parl.,  314;  7. Johns., 
22;  4  Id.,  222;  9  Id.,  352;  12  Wend.,  504;  16 
Id.,  584;  6  Vt.,  628.  The  salt  having  been  sold 
by  Neil  before  the  plaintiff's  letter  was  writ- 
ten, it  can  have  no  effect  on  the  case. 

Beardsley,  Gh.  J.  July  23,  1836,  a  cargo 
of  salt  was  put  on  board  the  defendants'  schoon- 
er Hercules,  for  which  the  master,  N.  West- 
cott,  gave  his  written  engagement  of  that  date. 
Assuming  that  the  master  was  duly  authorized 
to  act  for  the  defendants,  their  liability  depends 
upon  the  writing,  to  which  reference  has  been 
made.  It  was  more  than  a  mere  receipt,  for  it 
shows  not  only  that  the  salt  had  been  received 
5O2*]  *on  board  the  schooner,  but  also  what 
was  to  be  done  with  it.  In  terms,  the  writing 
states  that  the  salt,  although  received  from  the 
plaintiff  in  this  suit,  was  the  property  of  Rich- 
mond, Williams  &  Crane;  and  taking  the  en- 
gagement of  the  master  as  expressed  in  the 
writing  to  be  that  of  the  defendants,  they  there- 
by promised  to  deliver  the  salt  to  W.  Neil  & 
Co.,  at  Lower  Sandusky.Ohio,  free  of  charges, 
as  the  freight  was  to  be  received  of  the  plaint- 
iff on  the  return  of  the  consignees'  receipt  for 
the  salt.  Such  was  the  defendants'  engage- 
ment, but  which  was  not  performed,  as  they 
failed  to  deliver  the  salt  at  the  designated  place. 
Lower  Sandusky  is  about  thirty  miles  up  the 
River  Sandusky,  which  empties  into  Sandusky 
Bay,  on  Lake  Erie.  Sandusky  City  is  on  the  bay 
at  the  mouth  of  the  river.  W.  Neil  &  Co.  were 
located  at  Lower  Sandusky ;  but  Neil  had  a  sep- 
arate establishment  at  Sandusky  City.  When 
the  schooner  arrived  at  that  place,  it  was  found 
to  be  difficult,  if  not  impracticable,  to  ascend 
the  river  to  Lower  Sandusky;  and  the  salt  was 
left  with  Neil  at  Sandusky  City,  This  was 
about  the  first  of  August.  The  owners  of  the 
salt,  Richmond,  Williams  &  Crane,  were  duly 
informed  of  this;  and  on  the  third  of  the  sue 
ceeding  October,  they  wrote  to  Neil  at  San- 
dusky City,  stating  they  had  been  informed 
that  the  salt  had  been  left  with  him  instead  of 
being  taken  to  Lower  Sandusky,  and  directing 
him  not  to  sell  any  part  of  it,  as  it  was  intended 
for  the  Messrs.  Hollisters,  to  whom  an  order 
for  it  would  be  given.  The  letter  also  desired 
Neil  to  advise  the  owners,  without  delay,  what 
quantity  of  salt  he  had  received.  An  order  was 
shown  to  have  been  given  to  the  Hollisters,  as 
stated  in  the  letter;  but  the  salt  was  not  re- 
ceived by  them,  having  been  disposed  of  by 
Neil  some  time  previous  to  that  letter  being 
written. 

The  letter  was  written  with  full  knowledge 
that  the  defendants  had  violated  their  contract 
in  leaving  the  salt  at  Sandusky  City,  and  were, 
consequently,  liable  to  the  owners  for  its  value. 
Everything  material  between  the  defendants 
and  the  owners  was  known  to  them  when  the 
letter  was  written,  although  they  were  not  then 
aware  that  the  salt  had  been  sold  by  Neil. 
That,  however,  was  his  act  alone,  as  it  does  not 
5O3*J  *appear  to  have  been  directed  or  in  any 
way  sanctioned  by  the  defendants.  Their  vio- 
lation of  duty  was  in  omitting  to  deliver  the 
salt  at  Lower  Sandusky,  as  they  had  agreed  to 
do;  and  if  the  owners  had  thought  proper  to 
stand  upon  their  rights,  the  defendants  would 
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have  been  liable  for  the  full  value  of  the  salt. 
But  the  owners  might  ratify  the  act,  unauthor- 
ized as  it  was,  of  leaving  the  salt  at  Sandusky 
City,  and  thus  waive  their  right  of  action 
against  the  defendants;  and  I  think  this  letter 
to  Neil  was  a  complete  ratification  of  what  had 
been  done  by  them.  Any  act  of  the  owners, 
with  knowledge,  indicating  an  intention  to 
hold  on  to  the  salt  at  Sandusky  City  as  their 
own  and,  therefore,  wholly  inconsistent  with 
the  supposition  that  the  defendants  were  to  be 
held  liable  for  their  breach  of  duty,  amounts 
to  a  positive  ratification  of  what  had  been  done 
without  authority.  A  subsequent  ratification 
by  ^the  principal  of  an  unauthorized  act  or 
omission  of  his  agent,  is  equivalent  to  a  prior 
authorization.  The  maxim  is  omnia  ratihabitio 
relrotrahitur,  et  mandato  priori  oequiparatur , 
and  the  ratification  completely  exonerates  the 
agent  from  all  the  consequences  of  his  miscon- 
duct. Story,  Agen.,  2d  ed.,  sees.  239,  243,  244; 
Broom,  Legal  Max.,  380-383.  A  small  matter 
is  sufficient  to  establish  a  ratification;  and  the 
acts  of  the  principal  are  to  be  construed  liber- 
ally in  favor  of  the  agent.  If  what  was  done 
without  authority  has  been  adopted  in  any 
manner,  even  for  a  moment,  the  principal  can- 
not recede,  but  is  conclusively  bound.  Codwise 
v.  Hacker,  1  Cai.,  526;  Paley,  Agen.,  by  Dun- 
lap,  171,  172. 

The  letter  of  Williams  to  Neil  admits  of  but 
one  interpretation,  and  is  wholly  inconsistent 
with  any  other  supposition  than  that  the  own- 
ers meant  to  hold  on  to  the  salt  as  their  own, 
instead  of  resorting  to  the  defendants  to  obtain 
redress  for  the  wrong  done  by  them.  After 
this  recognition  and  adoption  of  the  unauthor- 
ized act  of  the  defendants,  it  is  too  late  to  fall 
back  and  insist  that  the  act  was  a  tortious  con- 
version of  the  salt.  Upon  this  point,  I  cannot 
but  think  that  the  learned  judge  before  whom 
the  cause  was  tried,  fell  into  an  error.  He 
should,  as  it  seems  to  me,  have  nonsuited  the 
plaintiff,  or  have  told  the  jury  that  the  letter 
*was  an  unqualified  adoption  of  what  [*oO4 
had  been  done  by  the  defendants,  and  there- 
fore the  plaintiff  could  not  recover. 

This,  however,  is  not  the  only  difficulty  in 
the  case.  With  whom,  let  me  ask,  did  the  de- 
fendants contract  for  the  delivery  of  this  salt 
at  Lower  Sandusky?  This  depends  upon  what 
is  the  true  state  and  meaning  of  the  writing 
executed  by  the  master  of  the  schooner ;  for 
no  parol  evidence  was  given  which,  if  admis- 
sible for  that  purpose,  can  have  any  effect  on 
the  question.  The  salt  was  the  property  of 
Richmond,  Williams  &  Crane,  as  is  shown  in 
express  terms  by  the  writing;  and  that  fact 
seems  to  have  been  conceded  throughout  the 
trial.  It  does  not  appear  that  the  plaintiff  had 
any  interest  in  or  right  to  the  salt,  or  that  he 
acted  in  any  other  character  or  right  than  as 
agent  for  the  owners.  Looking  then  at  this 
writing,  I  should  say  it  was  a  contract  with 
the  owners  of  the  salt,  and  not  with  the  plaint- 
iff. True  the  salt  was  received  from  him,  as 
the  writing  states;  but  it  also  states  that  the 
salt  was  the  property  of  Richmond,  Williams 
&  Crane.  They  were  the  general  owners;  and 
the  plaintiff  is  not  shown  to  have  had  any  spe- 
cial property  in  the  salt.  How,  then,  can  it 
be  said  that  the  defendants'  promise  was  to 
the  plaintiff,  and  not  to  Richmond,  Williams 

859 


504 


COURT,  STATE  OP  NEW  YORK. 


184& 


&  Crane,  who  alone  appear  to  have  had  an  in- 
terest in  the  salt?  I  think  the  contract  must  be 
taken  to  have  been  made  with  the  owners  and 
not  with  the  plaintiff,  although  the  salt  was 
received  from  him.  The  defendants  engaged 
to  transport  it  to  Lower  Sandusky;  and  it  was 
their  duty  to  the  owners,  not  to  the  plaintiff, 
to  perform  that  engagement.  They  owed  no 
such  duty  to  him,  for  he  is  not  shown  to  have 
had  any  concern  with  the  salt,  except  as  agent 
for  the  owners.  The  salt  was  not  his.  He  had 
neither  the  general  nor  a  special  property  in 
it;  and  without  one  or  the  other,  it  is  plain  he 
could  not  maintain  the  action.  This  principle 
is  elementary,  and  does  not  require  an  author- 
ity to  support  it.  A  stranger  in  interest  cannot 
sue,  although  he  may  have  been  acting  as 
agent  in  reference  to  the  thing  in  question.  In 
order  to  maintain  the  action  of  trover  or  case 
for  negligence,  the  plaintiff  must  have  an  in- 
terest in  the  subject-matter  of  the  suit.  In  oth- 
5O5*]  er  words  he  must  have  the  *general  or 
a  special  property  therein.  The  plaintiff  does 
not  appear  to  have  had  either;  and  he  showed 
no  right  of  action  whatever.  Until  we  can  see 
the  ground  on  which  the  plaintiff's  right  of 
actkm  is  supposed  to  exist,  it  seems  to  me  im- 
possible to  form  any  just  opinion  as  to  the  ef- 
fect which  the  judgment  given  in  evidence  on 
the  trial  should  have  against  him.  I  shall, 
therefore,  not  go  into  that  question.  Upon  an 
incidental  point,  however,  connected  with  that 
subject,  I  have  a  very  decided  opinion.  The 
verdict  in  that  case  was  "not  guilty,"  upon 
which  a  judgment  was  rendered  for  the  de- 
fendant. I  think  parol  evidence  was  inadmis- 
sible to  show  that  the  verdict  was  not  rendered 
on  the  merits  of  the  cause,  but  on  a  formal  ob- 
jection to  the  action.  A  general  verdict  of  not 
guilty  imports  that  the  verdict  was  on  the  mer- 
its; and  parol  evidence  cannot  be  received  to 
explain,  qualify  or  contradict  what  is  thus 
shown  by  the  record.  That  imports  verity, 
and  is  conclusive  evidence  that  the  verdict  in 
this  case  was  on  the  merits.  The  parol  evi- 
dence, according  to  the  ruling  at  the  circuit, 
destroys  the  effect  of  the  judgment  proved  by 
the  record,  as  upon  the  merits  of  the  cause  in 
which  it  was  rendered,  and  reduces  it  to  the 
grade  of  a  judgment  of  nonsuit.  This  certain- 
ly is  in  no  case  admissible.  While  the  record 
remains,  that  is  the  only  evidence  of  what  the 
judgment  was;  and  parol  evidence  is  inadmis- 
sible to  change  its  character. 
I  think  there  should  be  a  new  trial. 

McKissock,  J.,  concurred,  on  the  ground 
that  parol  evidence  was  improperly  admitted 
to  explain  the  judgment  record  given  in  evi- 
dence. 

Whittlesey.  J.  The  basis  of  this  action  is 
the  contract  or  receipt  given  by  the  master  of 
the  schooner  to  the  plaintiff,  by  which  it  was 
agreed  to  deliver  the  salt  to  the  consignees 
named  in  such  instrument,  at  Lower  Sandusky. 

The  first  question  that  arises  is,  whether  the 
master  had  authority  to  bind  the  defendants, 
who  were  owners  of  this  schooner,  to  deliver 
this  cargo  of  salt  at  Lower  Sandusky.  There 
5O6*]  is  *nothing  in  the  suggestion  that  the 
defendants  had  made  a  specific  contract  with 
the  plaintiff  as  to  the  carriage  of  the  salt,  and 
that  the  master,  as  agent  of  the  defendants, 
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could  not  make  a  different  one.  That  which 
occurred  between  the  plaintiff  and  one  of  the 
defendants  was  a  mere  general  overture  to 
freight  the  schooner  to  some  port  on  Lake  Erie; 
and  the  master  was  sent  to  take  this  freight. 
The  details  of  the  arrangement  or  agreement 
would  necessarily  in  such  case  be  left  with  the 
master.  As  a  general  rule  the  master  is  to  be 
deemed  the  confidential  agent  of  the  owners, 
and  has  an  implied  authority  to  bind  them 
without  their  knowledge  by  contracts  relative 
to  the  employment  of  the  vessel.  3  Kent, 
Com.,  161;  Ellis  v.  Turner,  8  T.  R.,  531;  Rey- 
nolds v.  Toppan,  15  Mass.,  370.  He  would  not, 
indeed,  have  power  to  contract  for  an  impos- 
sible voyage,  or,  perhaps,  to  contract  to  deliv- 
er freight  where  the  vessel  could  by  no  possi- 
bility go.  In  this  case  it  would  appear  that  at 
some  times,  vessels  drawing  as  much  water  a* 
did  the  one  in  question,  could  not  ascend  the 
river  so  as  to  reach  Lower  Sandusky,  the  place 
of  delivery  of  this  salt  and,  perhaps,  it  was 
seldom,  and  only  with  a  favorable  wind,  that 
such  a  vessel  when  fully  loaded  could  reach 
this  point.  Still  it  appears  that  vessels  navi- 
gating the  lakes  did  go  to  Lower  Sandusky, 
and  take  freights  for  that  place;  and  hence  the 
judge  did  not  err  in  ruling,  that  the  facts 
proved  were  not  sufficient  td~constitute  a  de- 
fense so  as  to  require  the  court  to  decide  as  a 
matter  of  law,  that  the  master  exceeded  his 
authority  in  agreeing  to  take  the  goods  to  Low- 
er Sandusky.  Perhaps  there  is  a  question  of 
fact  involved  in  this  point  that  might  have 
been  left  more  distinctly  to  the  jury,  but  there 
was  no  request  on  the  part  of  the  defendants 
that  it  should  be  so  submitted. 

The  master  having  authority  to  contract  for 
the  defendants,  the  owners  of  the  schooner, 
and  the  property  shipped  in  pursuance  of  such 
contract  not  having  been  delivered  at  the  stip- 
ulated place  of  destination,  the  defendants  are 
liable  as  common  carriers,  unless  they  can  es- 
tablish some  valid  defense.  It  would  seem  that 
in  making  the  contract,  and  taking  the  salt  on 
board,  the  master  did  not  know  the  difference 
between  *Lower  Sandusky  and  San-  [*5O7 
dusky  City,  nor  the  greater  difficulty  in  reach- 
ing the  former  place.  All  this  was  brought  to 
his  knowledge  before  the  loading  was  com- 
pleted, and  a  communication  was  had  with  the 
plaintiff  in  regard  to  it.  It  is  to  be  assumed 
that  the  plaintiff  agreed  or  consented,  that  if 
it  was  found  impossible  to  go  to  Lower  San- 
dusky, the  salt  might  be  left  at  Sandusky  City; 
but  whether  this  agreement  or  consent  was  be- 
fore or  after  the  execution  of  the  written  re- 
ceipt, is  certainly  from  the  testimony,  a  matter 
of  doubt.  Indeed,  in  relation  to  all  circum- 
stances connected  with  this  aspect  of  the  case, 
the  testimony  is  contradictory,  and  it  is  in  con- 
nection with  this  point  that  there  arises  the 
only  material  question  of  fact*.  If  the  master, 
after  he  had  loaded  his  schooner  and  executed 
his  receipt,  had  been  informed  of  the  difficul- 
ties of  reaching  the  stipulated  port,  and  the 
plaintiff  had  entered  into  the  agreement  or  con- 
sent contended  for,  it  would  have  amounted  to 
a  defense;  if.  in  point  of  fact,  he  had  been  un- 
able to  ascend  the  river  on  reaching  its  mouth. 
But  if  on  the  other  hand,  after  having  obtained 
all  the  information  in  relation  to  the  port  of 
delivery,  he  had  executed  the  receipt  for  the 
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delivery  at  the  difficult  point,  it  would  merge 
All  previous  parol  agreements  in  regard  to  it, 
and  the  parties  would  be  bound  by  the  written 
agreement.  The  whole  matter  was  fairly  re- 
ferred to  the  jury,  and  their  verdict  must  be 
considered  as  determining  the  question  of  fact. 

The  judge  was  correct  in  deciding  that  the 
letter  of  the  owners  of  the  salt  to  W.  Neil, 
dated  October  3,  1846,  and  the  facts  connected 
with  it,  did  not  amount,  in  legal  effect,  to  a 
waiver  of  the  delivery  of  the  salt  at  Lower 
Sandusky  or  a  ratification  of  the  delivery  to 
Neil.  It  would  seem  that,  at  the  time  that  let- 
ter was  written,  the  salt  was  probably  sold,  but 
it  certainly  was  not  per  ae  a  ratification  of  the 
delivery  to  Neil.  If  there  were  any  facts  about 
it  requiring  it  to  be  more  distinctly  submitted 
to  the  jury  than  was  done,  the  defendants 
should  have  asked  for  such  distinct  submis- 
sion. 

The  principal  legal  question  in  the  case  is, 
as  to  the  effect  of  the  prior  judgment,  in  a  suit 
5O8*]  in  regard  to  this  same  salt  between  *the 
owners  thereof  and  one  of  the  present  defend- 
Ants,  in  which  there  was  a  verdict  and  judg- 
ment for  such  defendant.  I  have  been  led  to 
the  examination  of  a  great  number  of  cases  in 
regard  to  this  point.  As  the  result  of  this  ex 
Animation,  I  have  come  to  the  conclusion  that, 
if  the  merits  were  passed  upon  in  such  prior 
suit,  the  judgment  therein  is  a  bar  to  the  pres- 
ent action.  The  judgment  record  is  such  as  to 
carry  upon  its  face,  after  having  proved  by 
parol  the  identity  of  the  subject-matter  of  the 
suit,  that  the  merits  were  passed  upon,  inas- 
much as  it  shows  a  verdict  for  the  defendant, 
And  a  judgment  on  such  verdict.  But  I  am 
Also  of  opinion  that  it  is  competent  to  show,  by 
parol,  that  the  judgment  was  rendered  upon 
some  technical  point,  and  not  upon  the  merits. 
Parol  evidence  in  relation  to  extrinsic  facts  is 
necessary  to  be  admitted  in  connection  with 
judgment  records;  not  to  contradict,  but  to  ex- 
plain them,  and  to  show  how  such  records  are 
Applicable,  and  how  they  are  pertinent  to  the 
case  on  trial.  Such  evidence  being  admitted, 
we  see  that  the  former  judgment  turned  upon 
the  point  that  the  action  could  not  be  main 
tained  in  the  names  of  the  plaintiffs  to  that 
record,  and  that  the  action  of  trover  could  not 
be  maintained  at  all,  for  which  reason  the  judge 
directed  a  verdict  for  the  defendant.  This  was, 
in  legal  effect,  equivalent  only  to  a  nonsuit. 
The  cause  went  off  upon  a  technical  point. 
There  was  no  decision  upon  the  merits.  There 
was  only  a  determination  that  the  plaintiffs 
could  not  maintain  case,  and  that  no  plaintiff 
could  maintain  trover.  That  is  no  reason  why 
the  present  plaintiff  should  not  maintain  case 
if  the  merits  ar^with  him.  The  good  sense  of 
All  the  adjudications  in  regard  to  bars  by  a 
prior  judgment,  is  that  a  former  judgment 
upon  the  merits  shall  be  a  bar  to  another  suit 
for  the  same  matter  between  the  parties  to  the 
former  suit,  and  those  who  are  in  privity  with 
them.  If  the  merits  were  not  brought  in  ques- 
tion on  the  former  suit,  but  the  judgment 
turned  upon  some  technical  point,  the  former 
judgment  is  no  bar  to  a  new  suit.  I,  therefore, 
think  the  circuit  judge  was  correct  in  his  de- 
cision upon  this  point,  and  that,  upon  the 
whole  case  a  new  trial  should  be  denied. 

New  trial  ordered. 
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Affirmed— 12  N.  Y..  343 ;  13  Barb.,  57. 

Record— Cannot  he  contradicted  by  parol.    Cited 
in-12  Barb.,  569:  18  Barb.,  10;  50  Ind.,  420;  15  111 
458  ;  60  Am.  Dec.,  765. 

Common  carrier— Misdelivery  by— Ratification  by 
owner  of  property.    Followed  —14  Hun,  367. 

Cited  in-1  T.  &  C.t  480 ;  26  How.  Pr.,  447  ;  2  Rob., 
118. 

Breach  of  duty  by— In  whose  name  action  for,  will 
lie.    Cited  In— 112  Mass.,  530 ;  17  Am.  Rep.,  134. 

Agent—  When  judgment  against,  binds  principal. 
Cited  in-12  How.  Pr.,  56. 


*ARTCHER 
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DOUGLASS  AND  WICKOFF. 


[*509 


Bond  of  Indemnity  to  Slieriff— Action  on — Evi- 
dence. 

Where  two  persons  executed  a  bond  to  the  sher- 
iff, conditioned  to  indemnify  him  agrainst  the  con- 
sequences of  having  seized  certain  property  on  an 
attachment  issued  agrainst  C.  on  the  application  of 
V.;  held,  in  an  action  by  the  sheriff  on  the  bond, 
that  it  was  competent  for  the  defendants  to  prove 
that  they  executed  it  as  sureties  for  and  at  the  re- 
quest of  V.,  in  order  to  let  in  a  defense  arising-  out 
of  their  situation  as  sureties,  e.  g.,  that  the  plaintiff 
had  settled  with  and  released  the  principal. 

Citations— Theob.  Sur.,  3, 114,  115;  4  Barn.  &  C, 
506;  2  Swanst.,  539 ;  Pit.  Pr.  &  Sur.,  183,  (6)184;  7 
Johns..  337 ;  2  Ves.,  Jr.,  542 ;  1  Gal.,  33 ;  10  Pet.,  266  ; 
14  Pet.,  201 ;  1  Mees.  &  W.,  212,  564 ;  10  Barn.  &  C.,  122, 
578 ;  13  Johns.,  174  ;  17  Johns.,  394 ;  21  Wend..  502 :  1 
Moody  &  R.,  58 : 2  Stark.,  531 ;  Chit.  Bills,  ed.  1839,  p. 
449, 553  ;  8  Pick.,  128. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  action  was  debt  on  a  joint  bond  of  the 
defendants  executed  August  24,  1889,  to  the 
plaintiff  as  sheriff  of  the  County  of  Albany,  in 
the  penal  sum  of  $7,000.  It  was  conditioned 
to  be  void  if  the  defendants  should  well  and 
truly  indemnify  and  save  harmless  the  plaint- 
iff, his  representatives,  etc.,  "of  and  from  all 
damages,  costs  and  charges  which  he  has  or 
may  hereafter  be  subjected  or  put  to,  by  rea- 
son of  having  taken  certain  goods,  wares  and 
merchandises,  in  the  month  of  July  last,  un- 
der and  by  virtue  of  an  attachment  issued 
against  John  H.  Corl,"  by  R.  J.  Hilton,  judge, 
etc. 

The  declaration  set  out  the  condition  of  the 
bond,  and  stated  the  recovery  of  three  several 
judgments  against  the  plaintiff  and  one  Van 
Vliet,  by  different  parties,  amounting,  in  the 
aggregate,  to  between  $6,000  and  $7,000,  for 
the  taking  of  the  goods  mentioned  in  the  bond, 
and  that  the  plaintiff  had  expended  large  sums 
in  defending  the  suits  in  which  the  judgments 
were  recovered.  Breaches  were  assigned  for 
the  non-payment  of  the  judgments  and  of  the 
money  expended  in  the  defense  of  the  suits. 
Plea,  non  estfactum,  with  notice  of  the  special 
matter  afterwards  proved  and  offered  to  be 
proved  in  the  defense. 

On  the  trial  before  the  referee  the  execution 
of  the  bond  was  proved,  together  with  the 
commencement  of  the  suits  mentioned  in  the 
declaration.  The  plaintiff  also  proved  the  re- 
covery of  the  three  judgments  against  himself 
and  Van  Vliet,  and  that  the  cause  of  action  in 
each  was  the  taking  of  the  goods  *on  [*51O 
the  attachment  mentioned  in  the  bond.  That 
attachment  was  shown  to  have  been  issued  on 
the  application  of  Van  Vliet.  It  appeared  that 
the  first  of  these  judgments  was  in  favor  of 
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Brown  &  Lang,  and  was  docketed  July  4,1842, 
for  $2,495.26;  that  a  small  sum  was  collected 
thereon  by  the  sale  of  Van  Vliet's  property, 
and  that  June  16, 1843,  he  was  committed  to 
jail  on  a  ca.  sa.  issued  on  the  judgment.  On 
that  day  a  stipulation  was  entered  into  by  the 
plaintiffs'  attorneys  in  the  three  causes,  by 
which  they  were  discontinued,  the  parties  in 
interest,  as  was  stated,  having  settled.  On  the 
same  day  the  plaintiff  in  the  present  suit  exe- 
cuted to  Van  Vliet  an  instrument  under  his 
hand  and  seal,  stating,  that  in  consideration  of 
the  sum  of  $2,000,  secured  to  be  paid  to  him 
by  Van  Vliet,  he  had  released  and  thereby  did 
release  and  discharge  him  of  and  from  all 
claim  and  demand  of  every  name  and  kind 
which  he  had  or  could  have  against  him  for  or 
on  account  of  the  damages  and  costs  in  the 
said  three  causes;  and  he  thereby  agreed  to  in- 
demnify Van  Vliet  from  the  payment  of  any 
further  sum  on  account  thereof,  to  the  plaint- 
iffs therein,  or  to  the  plaintiff  in  this  suit.  On 
the  execution  of  this  instrument  the  plaintiff 
received  money  and  securities  payable  on  time, 
to  the  amount  of  $2,000,  from  Van  Vliet.  The 
plaintiff,  as  was  shown,  had  paid  the  judgment 
in  favor  of  Brown  &  Lang,  except  what  had 
been  collected  by  the  sale  of  Van  Vliet's  prop- 
erty. 

The  defendants,  in  order  to  show  that  they 
were  discharged  by  the  plaintiff's  transaction 
with  Van  Vliet,  offered  to  prove  that  the  bond 
on  which  the  suit  was  brought  was  executed 
by  them  at  the  request  of  Van  Vliet  and  as  his 
sureties.  This  evidence  was  objected  to  by 
the  plaintiff's  counsel  and  excluded  by  the  ref- 
eree. Ultimately  the  referee  made  a  report  in 
favor  of  the  plaintiff  for  $4,287.83. 

Mr.  E.  L.  Fancher,  for  defendants,  ar- 
gued that  the  referee  erred  in  excluding  the 
evidence  offered  to  show  that  the  defendants 
were  sureties  of  Van  Vliet.  Such  evidence,  if 
received,  taken  in  connection  with  that  already 
given,  would  have  established  a  perfect  de- 
fense. It  would  have  been  the  plain  case  of 
511*]  *a  creditor  settling  with  his  principal 
debtor  and  then  undertaking  to  maintain  an 
action  against  the  sureties  of  such  debtor. 

Mr.  N.  Hill,  Jr.,  for  plaintiff.  On  the 
face  of  the  bond  there  was  nothing  to  show 
that  the  defendants  stood  in  the  relation  of 
sureties  for  Van  Vliet.  The  latter  was  not 
bound  to  the  plaintiff,  or  under  any  obligation 
to  indemnify  him.  The  fair  interpretation  of 
the  bond  is,  that  the  defendants,  to  subserve 
some  interest  of  their  own,  were  desirous  to 
have  Van  Vliet  proceed  with  the  attachment, 
and  for  that  purpose  indemnified  the  sheriff. 
The  bond,  therefore,  imports  that  the  defend- 
ants were  principals.  Sprigg  v.  Bank  of  Mount 
Pleasant,  10  Pet.,  266;  Bees  v.  Barrington,  2 
yes.,  Jr.,  542.  If  the  alleged  relation  of  prin- 
cipal and  surety  did  not  exist,  as  it  respects  the 
plaintiff , the  defendants  could  not  be  discharged 
by  any  course  of  dealing  between  the  plaintiff 
and  Van  Vliet,  even  if  that  relation  did  exist  as 
between  Van  Vliet  and  the  defendants.  Lenox 
v.  Prout,  3  Wh.,  520;  La  Farge  v.  Herter,  8 
Den.,  157;  2  McLean,  44.  The  evidence  offered 
to  show  that  the  defendants  were  sureties  was 
incompetent.  The  offer  was  not  to  prove  that 
as  between  the  plaintiff  and  defendants  the 
latter  were  sureties  for  Van  Vliet,  but  only 
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that  as  between  themselves  and  Van  Vliet  that 
relation  existed,  without  a  suggestion  that  the 
plaintiff  knew  it.  But  the  evidence  tended  to- 
vary  the  legal  effect  of  the  bond,  which  im- 
ports that  the  defendants  were  principal  obli- 
gors to  the  plaintiff.  Lenox  v.  Prout,  supra. 

By  the  Court,  Beardsley,  Ch.  J.  This  ac- 
tion is  founded  on  an  obligation  under  seal,  by 
which  the  defendants  became  bound  to  indem- 
nify and  save  harmless  the  plaintiff,  of  and 
from  all  damages,  costs  and  charges,  which  he 
had  been  or  might  be  subjected  or  put  to,  by 
reason  of  having  taken  certain  goods,  ware* 
and  merchandise,  under  and  by  virtue  4of  an 
attachment  issued  against  one  Corl.  There  is 
nothing  on  the  face  of  the  obligation  to  show 
that  the  persons  bound  were  sureties  for  any- 
one, and  the  only  question  which  presents  any 
difficulty  is,  can  *they  be  allowed,  at  [*512 
law,  to  prove  that  they  executed  the  bond  as 
sureties  for  Van  Vliet,  and  thus  let  in  a  defense 
growing  out  of  that  relation.  If  such  a  de- 
fense is  admissible,  the  referee  erred,  for  he 
rejected  evidence  which  was  offered  to  estab- 
lish it. 

The  arrangement  of  June  16, 1843,  amounted 
to  an  accord  and  satisfaction  of  all  claim  to 
indemnity  which  the  plaintiff  had  against  Van 
Vliet,  in  addition  to  which  a  formal  release  of 
that  claim  was  executed,  If  the  defendants 
were  sureties  for  Van  Vliet,  as  was  offered  to 
be  proved,  he  being  bound  to  indemnify  the 
plaintiff,  the  arrangement  and  release  extin- 
guished the  liability  of  Van  Vliet,  and  with  it 
the  accessory  obligation  of  the  defendants  as 
his  sureties.  Theob.  Pr.  &  Surety,  3,  114,  115; 
Lewis  v.  Jones,  4  Barn.  &  C.,  506;  Hankshaw 
v.  Parkins,  2  Swanst.,  539. 

There  can  be  no  doubt,  whatever,  that  the 
arrangement  and  release  constitute  a  perfect 
defense  to  the  action  if  the  defendants  are  per- 
mitted to  show  that  they  were  sureties  for  Van 
Vliet.  Their  liability,  however,  was  created 
by  an  obligation  which  does  not  disclose  the 
fact  that  they  were  sureties,  and  the  objection 
made  is,  that  in  such  case  the  law  will  not  per- 
mit them  to  allege  and  prove,  by  parol  evi- 
dence, that  they  were  sureties.  This  is  urged 
on  the  ground  that  where  both  principal  and 
surety  unite  in  a  joint  obligation  or  agreement, 
which  is  silent  as  to  the  character  of  the  par- 
ties, the  surety  cannot  be  allowed  to  show,  at 
law,  that  he  executed  the  obligation  or  entered 
into  the  agreement  in  that  character.  It  must 
be  admitted  there  are  some  authorities  which 
countenance  this  position,  and  that,  whether 
the  obligation  be  created  by  a  contract  under 
seal  or  without  a  seal.  Pitm.  Pr.  &  Surety,  183, 
284;  People  v.  Jansen,  7  Johns.,  337;  Bees  v. 
Barrington,  2  Ves.,  Jr.,  542;  Hunt  v.  U.  S.,  1 
Gal.,  33;  Sprigg  v.  Bank  of  Mount  Pleasant, 
10  Pet.,  266;  Same  v.  Same,  Uld.,  201;  Ashbee 
v.  Pidduck,  \  Itees.  &  W.,  564;  Pease  v.  Hirst, 
10  Barn.  &  C.,  122;  Price  v.  Edmunds,  Id.,  578. 
But  the  authorities  on  this  point  are  not  har- 
monious, for  there  are  several  cases  in  which  a 
defendant,  sued  with  others  on  a  joint  con- 
tract, was  allowed  to  show  by  parol  evidence 
*that  he  was  surety  for  a  co-defendant,  [*5 1 3 
and  thus  let  in  a,  defense  founded  on  that  rela- 
tion. Pain  v.  Packard,  13  Johns.,  174;  see 
also  17  Id.,  394;  21  Wend.,  502;  Pitm.  Surety, 
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183,  (6);  Hall  v.  Wilcox,  1  M.  &  Rob.,  58; 
Adams  v.  Gregg,  2  Stark.,  531;  Tliompson  v. 
CluUey,  1  Mees.  &  W.,  212;  Chit.  Bills,  ed.  of 
1839,  pp.  449.  563. 

The  reason  for  the  rule  excluding  such  evi- 
dence at  law,  when  it  is  conceded  to  be  admis- 
sible in  equity,  is  hardly  to  be  gathered  from 
the  books,  and  perhaps  there  is  none  better 
than  the  one  glanced  at  in  Baker  v.  Briggs,  8 
Pick.,  128,  that  the  surety  having  bound  him- 
self by  a  joint  contract  with  his  principal,  shall 
not  be  allowed  to  set  up  a  defense,  peculiar  to 
himself  as  surety,  and  which,  in  its  nature,  is 
wholly  unavailable  to  the  principal  in  the  con- 
tract. 

We  shall  not  enter  into  these  vexed  ques- 
tions, for  they  are  not  involved  in  the  case  be- 
fore us.  Here  the  principal  was  not  a  party  to 
the  obligation  on  which  this  action  was  brought, 
both  the  obligors,  as  was  offered  to  be  proved, 
being  sureties,  and  the  defense  if  available  to 
one  is  equally  so  to  both  the  defendants.  This 
case,  therefore,  is  not,  within  the  reason  of  the 
rule  which  is  given  by  the  court  in  Baker _  v. 
Briggs.  No  doubt  the  accord  and  satisfaction 
agreed  to  and  accepted  by  the  plaintiff,  and 
the  release  executed  by  him,  constitute  a  valid 
bar  to  any  action  on  this  bond,  if  the  obligors 
were  sureties  for  Van  Vliet.  That  they  were 
such  might  be  shown  in  a  court  of  equity,  as 
all  the  authorities  agree;  and  if  the  fact  had 
appeared  in  the  obligation,  it  is  equally  well 
settled  that  the  defense  would  be  available  at 
law.  The  fact,  when  ascertained,  if  sufficient 
in  equity,  is  equally  valid  as  a  legal  defense. 
The  doubt  is  as  to  the  reception  of  parol  evi- 
dence to  prove  the  fact  in  a  court  of  law.  Per- 
haps that  would  not  be  allowed  in  an  action 
on  a  joint  obligation  by  the  principal  and  his 
sureties.  But  I  can  discover  no  reason  why 
it  may  not  be  done  in  this  case,  the  principal 
not  being  a  party  to  the  obligation  given  by 
the  defendants.  I  confine  myself  strictly  to 
the  case  before  us,  which  is  not  on  a  joint  con- 
tract by  principal  and  sureties,  but  one  exe- 
5 14*]  cuted  *by  the  sureties  alone.  In  such 
a  case  if  the  defense  set  up  could  be  made  any- 
where, as  it  clearly  could  in  a  court  of  equity, 
it  seems  to  me  there  is  no  solid  objection  to  its 
admission  in  a  court  of  law. 

I  think  the  referee  erred,  and  the  report 
should  be  set  aside. 

Motion  granted. 

Explained— 7  Lans.,  371. 

Cited  in-12  N.  Y.,  466 ;  59  N.  YM  539 ;  64  N.  Y.,  462 ; 
19  Hun,  592 ;  32  111.,  409  ;  56  111.,  448 ;  8  Am.  Rep.,  709  ; 
1  Wash.,  426 ;  34  Am.  Rep.,  819 ;  34  Me.,  549 ;  56  Ain. 
Dec.,  674. 


ELY  «.  KILBORN. 

Evidence — Parol,  Inadmissible  to   Vary  Written 
Agreement — Note  and  Release — Consideration. 

Where  a  promissory  note  was  given  for  the  pay- 
ee's interest  in  his  father's  estate,  with  a  parol  agree- 
ment between  the  maker  and  payee,  that  if  the  in- 


NOTE.— Evidence— Parol,  inadmissVilc  to  vary  or 
contradict  the  terms  of  a  written  instrument— Ex- 
ceptions. See  Swick  v.  Sears,  1  Hill,  17,  classified  list 
of  notes  cited. 

This  rule  applies  to  negotiable  paper,  and  a  bill  or 
note  absolute  on  its  face  is  not  affected  by  a  parol 
agreement  made  at  the  same  time.  See  Eaves  v. 
Henderson,  17  Wend.,  190,note. 
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tereste  of  other  heirs  of  the  estate  could  not  be 
obtained  in  a  specified  manner,  both  the  note  and 
release  should  be  void,  evidence  cannot  be  given  of 
the  parol  agreement  in  defense  of  an  action  upon 
the  note. 

The  note  and  release  constitute  a  written  agree- 
ment, each  is  the  consideration  of  the  other,  and 
the  failure  of  the  condition  in  the  parol  agreement 
is  no  failure  of  the  consideration  of  either. 

Citations-7  Hill,  361 ;  1  Cow.,  249 ;  1  Hill,  116 ;  2 
Fairf.,  440;  Cow.  &  H.  Notes,  1460. 

MOTION  to  set  aside  report  of  referees.  The 
action  was  brought  upon  a  promissory 
note  made  by  the  defendant  Hiram  W.  Kil- 
born  to  Allen  Kilborn.  The  defense  set  up- 
was,  that  Hiram  and  Allen  Kilborn  were  broth- 
ers, and  interested  with  other  heirs  in  the  es- 
tate of  their  father,  who  had  left  some  parol 
direction  concerning  its  disposition.  That  Hi- 
ram and  Allen  agreed  between  themselves  that 
Hiram  should  pay  Allen  $700  for  a  release  of 
his  interest  in  the  estate,  upon  condition  that 
the  other  heirs  would  settle  their  interest  in 
the  estate  according  to  the  direction  of  their 
father;  that  to  carry  Ihe  agreement  into  effect 
his  note  and  another  was  made  by  Hiram,  and 
a  release  in  writing  by  Allen,  which  were  ex- 
changed with  the  verbal  understanding  that 
both  were  to  be  void  if  the  settlement  with  the 
other  heirs  was  not  effected;  that  such  settle- 
ment had  not  taken  place,  and  that  the  plaint- 
iff received  the  note  *with  fullkuowl-  [*515 
edge  of  the  facts.  A  portion  of  the  evidence  to- 
establish  the  defense  was  the  confessions  and 
statements  of  Allen  Kilborn  to  one  of  the  wit- 
nesses. The  report  of  the  referees  stated  that 
all  the  evidence  was  received  subject  to  objec- 
tion, and  excepted  to, but  it  did  not  appear  that 
any  specific  objection  was  made  to  proof  of 
confessions  of  Allen  Kilborn.  The  referee* 
reported  in  favor  of  defendant. 

Mr.  C.  P.  Kirkland,  for  plaintiff,  insisted 
that  all  the  evidence  on  the  part  of  the  defense 
was  parol  evidence  to  vary  the  agreement  con- 
tained in  the  written  instruments  which  passed 
between  Hiram  and  Allen  Kilborn,  and  should 
have  been  excluded;  and  that  the  proof  of  Al- 
len Kilborn's  declarations  was  clearly  inadmis- 
sible. 

Mr.  H.  Denio.  for  defendant. 

By  the  Court,  Whittlesey,  J.  It  is  claimed 
that  the  referees  erred  in  admitting  testimony 
of  the  declarations  of  Allen  Kilborn.  If  it 
was  objected  to,  unquestionably  the  referee 
erred  in  admitting  it.  Paige  v.  Cagwin,  1  Hill, 
361.  But  the  objection,  as  stated  in  the  report 
goes  to  the  whole  defense  and  not  to  the  ad- 
missibility  of  the  mere  mode  of  proving  it.  It 
was  evidently  intended  to  raise  the  question 
whether  the  defense  set  up  was  admissible,  the 
plaintiff  insisting  that,  as  the  contract  between 
the  maker  and  payee  of  the  note  was  in  writ- 
ing, being  evidenced  by  the  notes  on  one  side 
and  the  release  on  the  other,  it  was  incompe- 
tent to  vary  it  by  parol  evidence  of  a  further 
agreement  made  at  the  same  time  that  the  writ- 
ten agreement  (the  notes  and  release)  should 
be  void  unless  there  was  a  settlement  with  all 
the  heirs.  The  question  thus  presented  is  one 
of  no  little  nicety  as  applicable  to  the  facts  of 
the  case.  It  has  been  held  in  several  cases  that 
parol  evidence  to  show  that  a  note  was  given 
on  condition  that  it  should  become  void  on  the 
happening  of  a  contingency,  is  inadmissible. 
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Erwin  v.  Sounders,  1  Cow.,  249;  Payne  v.  La- 
due,  1  Hill,  116.  These  cases  are  very  similar 
5 1 6*]  to  the  one  before  us.  The  rule,  how- 
ever, does  not  exclude  parol  evidence  to  show 
fraud,  or  want  of  or  entire  failure  of  consid- 
eration. There  seems  to  be  a  distinction  taken 
in  some  of  the  cases  between  the  mere  passing 
of  a  note  into  the  hands  of  the  payee  on  a  con- 
dition that  it  should  not  take  effect,  as  a  de- 
livered instrument,  until  after  the  happening 
of  a  certain  event,  and  an  absolute  delivery  of 
the  note  upon  an  agreement  that  it  shall  be 
-void  if  the  event  does  not  take  place.  Ooddard 
v.  Cutts,  2  Fairfield,  440;  Cow.  &  H.  Notes, 
1460.  If  the  present  case  turned  upon  this  dis- 
tinction, it  might  be  difficult  to  determine  from 
the  evidence  whether  the  note  was  delivered 
as  an  effective  note,  to  be  void  upon  the  fail- 
ure to  settle  with  the  other  heirs,  or  delivered 
•only  to  become  effective  upon  closing  the  set- 
tlement with  them.  The  referees,  however, 
placed  their  decision  on  the  ground  that  the 
•evidence  offered  went  to  impeach  the  consid- 
eration of  the  note;  that  it  did  not  go  to  alter, 
vary  or  contradict  the  written  agreement,  or 
•control  its  effect,  but  to  prove  the  sole  consid- 
eration upon  which  the  notes  and  release  were 
given,  by  an  independent  additional  contract 
founded  upon  a  valid  mutual  promise  and  thus 
to  show  a  want  of  consideration  or  a  consid- 
eration which  had  wholly  failed.  The  consid- 
eration of  the  notes  was,  doubtless,  the  release, 
«nd-that  of  the  release  was  the  notes.  The 
difficulty  was,  that  while  part  of  the  agree- 
ment was  reduced  to  writing  and  embodied  in 
the  notes  and  release,  the  rest  of  it,  which  was 
to  control,  the  notes  and  release,  remained  in 
parol.  It  was  not  competent  to  show  this  to 
^vary  the  written  contract.  By  the  release  the 
defendant  acquired  an  undivided  interest  in  the 
estate,  for  which  he  gave  the  notes.  It  is  true 
he  was  unwilling  to  make  the  arrangement  un 
less  he  could  also  obtain  a  particular  adjust- 
ment with  the  other  heirs;  and  it  was  part  of 
the  agreement,  that  if  he  could  not,  the  notes 
and  release  should  go  for  nothing.  But  this 
feature  of  the  agreement  cannot  now  be  shown 
by  any  proof,  because  it  was  not  in  writing. 
The  written  portions  remain.  The  conveyance 
by  the  release  of  Allen's  portion  of  the  estate 
is  good,  and  although  it  does  not  exactly  effect 
5 1  7*J  the  defendant's  *object,  yet  so  far  as 
it  goes  it  furnishes  a  consideration  for  the  notes. 
'The  consideration  of  the  note,  therefore,  has 
not  failed.  I  think  that  the  referees  erred  and 
that  the  report  should  be  set  aside. 

Report  of  referees  set  aside. 

Cited  in-46  N.  T.,  547 ;  13  Hun,  156. 


THE  CHEMUNG  CANAL  BANK 

«. 

THE  BOARD  OF  SUPERVISORS  OF  CHE- 
MUNG COUNTY. 

Supervisors — Authority  of— Duties — County  Or- 
ders Paid  by  Treasurer  Invalid — Exchange  of 
Vouchers — Estoppel. 

Boards  of  Supervisors  cannot  bind  their  counties 
by  an  act  not  within  the  limits  of  the  express  pow- 
ers conferred  upon  them  by  statute.  They  cannot  al- 
low a  claim  on  any  notions  of  their  own  as  to  its 
•equity. 
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They  are  bound  to  provide  funds  to  pay  orders 
drawn  by  the  Superintendents  of  the  Poor  and  cer- 
tificates given  for  service  as  jurors,  and  if  the  funds 
are  wasted  or  lost,  to  provide  others  to  replace 
them. 

They  cannot  make  bills  of  exchange. 

County  orders  paid  by  the  treasurer  have  lost 
their  vitality  and  cannot  again  become  valid  secu- 
rities in  the  hands  of  an  innocent  holder. 

But  where,  without  any  fraudulent  intents,  the 
holder  of  large  county  orders  exchanged  them  with 
the  treasurer  for  smaller  ones  which  he  had  paid 
but  which  had  never  been  allowed  in  his  accounts, 
the  debt  represented  by  the  large  orders  is  not  ex- 
tinguished. 

Where,  however,  the  holder  of  county  orders 
lends  them  to  the  treasurer  and  thereby  enables  him 
to  use  them  as  his  vouchers  on  a  settlement,  and  is 
afterwards  repaid  in  other  orders  which  have  been 
paid  by  the  treasurer,  subsequent  to  the  settlement, 
he  is  estopped  from  denying  the  payment  of  the 
orders  lent,  and  cannot  recover  upon  those  re- 
turned to  him. 

Citations -6  Hill,  244,  463 ;  1  E.  S.,  366,  367,  sec.  4, 
sub.  2,  sec.  9 ;  385,  sec.  3,  sub.  12 ;  626,  sec.  50 ;  795,  sec. 
62,  3d  ed.;  2  R.  S.,  643,  sec.  37  :  2  Hill,  45 ;  Laws,  1832, 
p.  43,  sec.  1 ;  3  Wend.,  94. 

MOTION  to  set  aside  report  of  referees.  The 
plaintiff  brought  an  action  of  assumpsit 
against  the  defendants.  The  declaration  con- 
tained the  ordinary  money  counts  and  append- 
ed to  it  was  a  notice  that  under  them  a  bill  of 
exchange  of  which  the  following  is  a  copy, 
would  be  given  in  evidence: 

"No.  189.  To  the  Treasurer  of  the  County 
of  Chemung.  Pay  to  the  Chemung  Canal 
Bank,  or  bearer,  twenty-eight  hundred  and 
thirty-six  dollars  ninety  cents,  one  year  from 
date,  with  interest  from  the  first  day  of  Febru- 
ary next,  being  for  the  full  *amount  [*518 
of  orders  on  the  late  treasurer  of  the  county, 
taken  up  by  the  bank.  (Orders  now  de- 
stroyed.) 

$2,836.90. 
Dated  Elmira,  Nov.  28,  1843, 

E.  C.  FROST, 
D.  D.  MCDOWELL, 
H.  WHITE, 
HENRY  M.  GRATES, 
ABRAHAM  PRIMUM, 
SOLOMON  L.  SMITH, 
I.  N.  BENNETT, 
S.  SEXTON, 
THOMAS  N.  ANDREW, 

Supervisors." 

By  an  order  made  in  the  cause,  the  plaintiff 
was  limited  to  the  cause  of  action  contained  in 
the  draft  and  in  the  orders  in  the  body  of  it 
mentioned.-  Upon  the  trial  before  the  referees, 
the  signatures  to  the  draft  were  admitted  to  be 
genuine,  but  the  giving  the  same  in  evidence 
was  objected  to  on  the  following  grounds:  1. 
It  was  drawn  by  individuals  and  not  by  the 
county.  2.  The  drawers  had  no  power  to  bind 
the  county  by  such  a  draft.  3.  It  was  not  evi- 
dence under  the  declaration.  4.  The  suit 
should  have  been  brought  against  the  individ- 
ual drawers.  The  objections  were  overruled, 
the  evidence  received  and  an  exception  taken. 
An  entry  from  the  book  of  records  of  the 
Board  of  Supervisors  of  Chemung  Co.,  made 
November  23,  1843,  was  then  put  in  evidence, 
of  which  the  following  is  a  copy. 

"Resolved,  by  the  Board  of  Supervisors, 
that  they  issue  an  order  on  the  treasury  for 
$2,836.90,  payable  in  one  year  from  this  date 
(November  23,  1843),  with  interest  from  the 
first  day  of  February  then  next,  being  for 
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•amount  of  orders  on  the  treasurer  taken  up  by 
the  Chemung  Canal  Bank,  said  orders  not  hav- 
ing been  paid  by  the  treasurer,  now  presented 
to  the  Board  and  by  them  destroyed;  where- 
upon said  order  was  issued  to  the  Chemung 
Canal  Bank." 

The  draft  in  evidence  was  shown  to  be  the 
•order  mentioned  in  the  record  and  the  signa- 
tures, the  signatures  of  the  members  of  the 
Board  of  Supervisors  made  at  the  time  the 
resolution  was  passed.  It  was  also  proved  by 
619*]  the  plaintiff  *that  part  of  the  consider- 
ation of  the  draft  was  a  large  number  of  cer- 
tificates given  by  the  county  clerk  to  jurors 
for  their  services,  amounting  in  the  aggregate 
to  $1,081.10,  and  the  balance  was  made  up  of 
orders  on  the  treasurer  issued  by  the  Superin- 
tendents of  the  Poor,  all  of  which  were  held 
by  the  plaintiff  and  delivered  to  the  defend- 
ants, and  by  them  destroyed  when  the  draft 
was  given;  that  at  that  time  a  committee  of  the 
Board  had  been  investigating  the  county  treas- 
urer's accounts,  and  found  him  a  defaulter  to 
the  amount  of  $3,320.44,  a  portion  of  which 
was  for  moneys  appropriated  to  the  payment 
•of  these  certificates  and  orders;  and  the  Board 
had  ordered  his  official  bond  to  be  prosecuted; 
that  the  plaintiffs'  cashier  was  present  at  the 
Board,  and  that  an  arrangement  was  made 
with  him  to  receive  the  orders  held  by  the 
plaintiff,  and  give  a  draft  in  lieu  of  them  upon 
such  time  as  would  enable  the  county  to  real- 
ize the  money  by  tax  to  pay  it;  which  arrange- 
ment was  carried  into  effect  by  the  resolution 
•and  draft  in  question.  The  defendants  admit- 
ted due  notice  of  presentment  and  non-pay- 
ment, and  the  plaintiff  rested.  A  motion  for 
nonsuit  was  then  made  by  the  defendants' 
•counsel  upon  the  same  grounds  which  were 
urged  against  the  ad  missibility  of  the  draft  in  ev- 
idence; the  motion  denied, and  exception  taken. 

The  defendants'  counsel  then  offered  to 
show,  in  defense,  that  the  certificates  and  or- 
ders for  which  the  draft  was  given  had  been 
paid  by  the  treasurer,  and  subsequently  put  in 
•circulation  by  him,  and  that  the  draft  was  giv- 
•en  by  the  Supervisors  in  ignorance  of  this  fact. 
The  plaintiff's  counsel  objected  to  this  evidence 
unless  the  defendant  should  connect  it  with 
evidence  of  fraud  on  the  part  of  the  plaintiff. 
The  referees  decided  to  hear  the  testimony 
provisionally,  and  determine  the  question  as 
to  its  competency  before  deciding  the  cause. 
It  was  then  shown  by  the  defendants  that  for 
several  years  prior  to  July,  1843,  the  plaintiff's 
cashier  was  the  brother  of  the  county  treas- 
urer; that  he  was  in  the  habit  of  receiving  at 
the  Bank  county  orders  of  all  descriptions; 
that  they  were  kept  in  a  separate  bundle  in- 
dorsed "cash  items,"  and  were  always  counted 
as  cash,  their  amount  fluctuating  between  1841 
52O*]  and  1843  from  $2,500  to  over  *$5,000. 
Shortly  before  the  meeting  of  the  Board  of  Su- 
pervisors in  1842,  the  treasurer  came  to  the 
Bank  and  told  the  cashier  that  he  wanted  some 
•of  the  orders  to  lay  before  the  Board.  The 
•cashier  let  him  have  them  to  the  amount  of 
$800,  taking  his  receipt  or  check  for  the 
amount,  which  was  placed  with  the  other  or- 
ders in  the  bundle  of  "cash  items."  In  the 
spring  following,  the  treasurer  redeemed  the 
receipt  or  check  with  poor-house  orders,  drawn 
subsequently  to  the  meeting  of  the  Board, 
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which  he  had  paid.  About  the  same  time  the 
treasurer  exchanged  with  the  Bank  jurors' 
certificates  amounting  to  about  $1,200,  for  a 
like  amount  of  orders  drawn  by  the  Board  of 
Supervisors  which  the  Bank  held.  The  rea- 
son alleged  by  him  for  wishing  the  exchange 
was,  that  the  jurors'  certificates  were  for  small 
sums,  and  there  were  a  great  number  of  them; 
that  he  would  be  more  apt  to  lose  them  by  fire 
than  an  equal  amount  in  larger  orders.  Prior 
to  the  making  the  draft  a  committee  of  the 
Board  of  Supervisors  was  informed  that  the 
Bank  had  made  exchanges  of  large  orders  for 
small  ones  which  had  been  previously  paid  by 
the  treasurer;  but  the  members  of  the  Board 
knew  nothing  of  the  Bank  letting  the  treas- 
urer have  the  county  orders  in  the  fall  of 
1842,  which  were  replaced  by  poor-house  or- 
ders in  the  spring  following.  At  the  settle- 
ment of  the  treasurer's  accounts  in  November, 
1842,  he  was  in  arrear  to  the  county  $682.42. 

The  defendant's  counsel  objected  to  a  recov- 
ery on  the  grounds:  1.  That  the  orders  for 
which  the  draft  was  in  part  given  had  been 
paid  by  the  treasurer  and  were  void  in  the 
hands  of  the  plaintiff,  and  furnished  no  con- 
sideration for  the  draft.  2.  That  the  draft  was 
given  in  ignorance  of  many  material  facts,  and 
was,  therefore,  void.  3.  That  the  delivery  to 
the  treasurer  of  the  orders  in  the  fall  of  1842, 
was  virtually  a  loan  to  him,  and  the  orders 
subsequently  delivered  to  the  Bank  in  dis- 
charge of  the  debt,  having  been  paid,  were 
void.  The  referees  reported  in  favor  of  the 
plaintiffs  for  the  amount  of  the  draft  and  in- 
terest. 

Mr.  N.  Hill,  Jr.,  for  defendants,  urged  the 
various  objections  which  had  been  raised  be- 
fore the  referees,  and  insisted  that  Boards  of 
*Supervisors  have  no  power  to  draw  [*521 
bills  on  time  with  interest,  even  by  way  of 
liquidating  a  county  charge;  2.  That  their 
powers  are  mainly  judicial,  to  audit  and  allow 
accounts;  the  policy  of  the  law  being  against 
permitting  them  to  contract  debts,  as  it  re- 
quires them  whenever  an  account  is  allowed, 
to  provide  immediate  means  for  its  payment. 
1  R.  S.,  366,  367,  sec.  4,  sub.  4;  Id.,  385,  386, 
sec.  5;  2  Id.,  474,  475,  sees.  102-104;  6  Hill, 
463.  3.  At  all  events,  the  Supervisors  had  no 
power  to  draw  a  bill  on  time,  for  the  liquida- 
tion of  the  certificates  and  poor-house  orders 
These  had  been  issued  by  officers  whose  func- 
tion was  to  audit  the  claims  for  which  they 
were  given,  and  were  matters  entirely  out  of 
the  scope  of  the  official  duties  of  the  Board  of 
Supervisors.  They  were  intended  to  reach  the 
treasury  and  the  Board  had  no  power  to  stipu- 
late for  their  destruction.  The  attempt  to 
liquidate  them  was  a  void  act,  and  neither  the 
resolution  nor  the  draft  imposed  any  obliga- 
tion on  the  county. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Whittlesey,  J.  The  Board  of  Supervisors 
of  a  county  acquire  their  powers  by  statute. 
These  are  specific  and  limited  in  their  char- 
acter, and  cannot  be  transcended.  In  auditing 
and  allowing  accounts  they  cannot  admit  a 
claim  against  the  county  upon  any  notions  of 
their  own  of  its  equity.  People  v.  Lawrence,  6 
Hill,  244.  The  powers  given  them  are  "to  ex- 
amine, settle  and  allow  all  accounts  chargeable 
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against  the  county,  and  to  direct  the  raising  of 
such  sums  as  may  be  necessary  to  defray  the 
same."  1  R.  S.,  366,  367,  sec.  4,  sub.  2.  What 
are  to  be  deemed  county  charges  is  declared. 
1  R.  S.,  385,  sec.  3.  Among  them  are  "the 
sums  necessarily  expended  in  the  support  of 
county  poor-houses  and  of  indigent  persons 
whose  support  is  chargeable  to  the  county." 
Sub.  12.  In  relation  to  the  support  of  the 
county  poor,  it  is  made  the  duty  of  the  Super- 
intendents of  the  Poor  to  present  annually  to 
the  Board  of  Supervisors  an  estimate  of  the 
amount  necessary  for  the  support  of  the  county 
poor  for  the  ensuing  year,  and  the  Supervisors 
are  to  cause  such  sum  as  they  may  deem  neces- 
522*]  sary  for  that  purpose  *to  be  raised  and 
paid  to  the  county  treasurer,  and  to  be  kept  by 
him  as  a  separate  fund.  1  R.  S.,  626,  sec.  50. 
The  Superintendents  of  the  Poor  audit  all  ac- 
counts for  services  relating  to  the  support  of 
the  county  paupers,  and  draw  directly  on  the 
treasurer  for  the  amount  of  the  accounts  they 
audit.  Laws,  1832,  p.  43,  sec.  1;  1  R.  S.,  3d 
ed.,  p.  795,  sec.  62.  In  regard  to  compensation 
to  jurors,  Boards  of  Supervisors  may  direct  an 
allowance  to  them,  in  which  case  they  are  to 
raise  the  necessary  sum  for  the  purpose,  and 
the  jurors  are  paid  directly  by  the  treasurer  on 
the  certificate  of  the  clerk  of  the  court  of  their 
attendance.  2  R.  S.,  643,  sec.  37.  In  relation 
to  these  two  classes  of  claims,  therefore, Boards 
of  Supervisors  have  no  duty  to  perform  as  au- 
ditors. Their  only  duty  is  to  raise  money  to 
be  placed  in  the  treasury,  sufficient  to  meet 
their  probable  amount.  The  claims  held  by  the 
plaintiff  in  November,  1843,  at  the  time  of  the 
adjustment  with  the  defendants.were  precisely 
of  this  character.  They  were  orders 'on  the 
the  treasurer  given  by  the  SuprSntendents  of  the 
Poor,  and  certificates  of  service  given  to  two  or 
three  hundred  different  jurymen,  all  of  which 
it  was  the  duty  of  the  treasurer  to  pay  without 
any  further  auditing  or  direction.  The  plaintiff 
could  call  upon  him  with  these  evidences  of 
claims  against  the  county,  and  demand  pay- 
ment from  any  moneys  in  his  hands  raised  for 
the  support  of  the  poor,  or  jurymen's  compen- 
sation, as  the  case  might  be,  and  in  case  of  his 
refusal  to  pay  might  maintain  an  action  against 
him  upon  them.  Ex  parte  Lynch,  2  Hill,  45. 
In  the  case  before  us,  the  treasurer  neglected 
to  pay  these  claims,  not  because  the  necessary 
funds  were  not  raised  and  placed  in  his  hands 
for  the  purpose,  but  because  he  had  misapplied 
them  to  his  own  use.  The  Board  of  Super- 
visors knew  the  fact,  investigated  the  matter, 
ascertained  the  amount  of  the  defalcation  of 
the  treasurer,  and  of  the  claims  held  by  the 
plaintiff.  These  claims  were  debts  against  the 
county,  and  it  was  the  duty  of  the  Board  of 
Supervisors  to  raise  funds  to  discharge  them; 
and  this  having  been  done  once,  and  the  funds 
lost  by  the  treasurer's  defalcation,  it  was  the 
duty  of  the  Board  to  restore  them  by  action 
against  the  treasurer  and  his  sureties,  and  that 
523*]  resource  *f ailing,  to  cause  the  neces- 
sary funds  again  to  be  raised.  The  ground  has 
not  been  taken,  and  probably  could  not  be 
maintained  if  taken,  that  the  Board  having 
once  raised  the  money  and  placed  it  in  the 
hands  of  the  treasurer,  it  could  not  be  respon- 
sible for  his  failure  to  pay  it  over.  It  seems  to 
have  been  tacitly  conceded  that  if  these  claims 
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remained  unpaid,  provision  should  have  been 
made  by  the  Board  for  their  payment.  If  this- 
be  so,  although  they  are  not  of  the  class  which 
the  Supervisors  are  to  audit,  I  think  it  fairly 
comes  within  the  scope  of  their  powers  to  rec- 
ognize their  validity,  and  the  liability  of  the 
county.  There  was  no  necessity  of  examining, 
settling  and  allowing  them;  that  had  been  al- 
ready done  by  the  proper  authority,  and  the- 
plaintiff  held  the  evidences  of  the  allowance. 
These  were  conclusive  as  to  the  amount,  and 
I  cannot  perceive  that  it  was  transcending  the 
powers  limited  to  the  Board  to  collect  them  to- 
gether and  cancel  them,  and  assume  the  pay- 
ment of  their  amount  by  resolution  in  the  man- 
ner it  was  done.  If  I  have  been  so  far  correct 
in  my  views,  it  was  doing  no  more  than  the 
Board  could  have  been  compelled  to  do,  in  sub- 
stance, by  mandamus  or  suit. 

The  proper  mode  by  which  a  Board  of  Su- 
pervisors renders  itself  legally  liable,  is  by  res- 
olution entered  in  its  minutes.  Its  clerk  is  to 
make  entries  of  all  resolutions  or  decisions  on 
questions  concerning  the  raising  or  payment 
of  moneys.  1  R.  S.,  367,  sec.  9.  If  a  resolu- 
tion of  this  character  was  within  the  powers  of 
the  Board  to  adopt,  the  treasurer  was  bound 
to  pay  the  money  mentioned  in  it,  upon  pro- 
duction of  a  certified  copy.  People  v.  Lawrence, 
supra.  It  is  understood  to  be  usual,  instead  of 
a  certified  copy  of  the  claim  and  resolution 
auditing  it  to  present  to  the  treasurer,  for  the 
clerk  of  the  Board  to  draw  an  order  on  him  for 
the  amount  allowed  by  the  resolution.  This 
is,  in  fact,  only  certifying  the  resolution  in  an- 
other and  more  convenient  form.  What  the 
clerk  of  the  Board  usually  did  in  other  cases, 
all  the  Supervisors,  as  individuals,  unite  in  do- 
ing in  this  case.  The  order  is  drawn  upon  the 
the  treasurer,  signed  by  all  the  Supervisors,  in- 
stead of  the  single  signal ure  of  the  clerk.  This, 
I  apprehend,  is  mere  evidence  of  what  the  Su- 
pervisors *did  as  a  body,  and  it  is  to  [*52< 
be  looked  upon  in  no  other  light.  It  cannot  b 
considered  a  bill  of  exchange,  drawn  by  the 
Board  of  Supervisors  as  a  corporation.  If  it 
is  to  be  looked  upon  in  that  light,  it  certainly 
does  not  promise  for  and  is  not  binding  upon 
the  corporation.  If  it  is  a  bill  of  exchange, 
the  individuals  who  drew  it  are  alone  liable  as 
drawers;  the  addition  of  "  Supervisors" 
mere  descriptio  personarum.  Barker  v.  Mech. 
Inn.  Co.,  3  Wend.,  94.  I  doubt,  also,  whether 
a  Board  of  Supervisors  can  be  parties  to  a  bill 
of  exchange.  It  would  seem  that  drawing 
bill  on  time,  payable  with  interest,  would,  in 
effect,  be  borrowing  money  without  authority 
of  law.  Barker  v.  Loomis,  6  Hill,  463.  This- 
order  cannot,  therefore,  be  regarded  as  a  bil 
of  exchange.  It  is  rather  evidence  of  the  reso- 
lution which  at  the  time  adjusted  the  claim  be- 
tween the  parties  to  this  suit.  It  is  this  act  of 
the  Board  of  Supervisors  which  is  the  true- 
foundation  of  the  action  in  this  case.  The  reso- 
lution is  the  vital  thing;  and  if  that  was  within 
the  power  of  the  Board  to  pass,  it  is  conclusive- 
of  the  adjustment  of  the  account,  if  adopted 
with  knowledge  of  the  proper  facts.  It  cer- 
tainly worked  no  injury  to  anyone  that  thr 
or  four  hundred  small  orders,  which  the  county 
was  liable  to  pay,  were  condensed  into  one 
large  one  not  increasing  the  county's  liability. 
The  suggestion  was  not  an  unnatural  one  that 
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time  in  some  way  should  be  allowed  for  pay- 
ment of  the  amount  to  enable  the  county  to  col- 
lect it  of  the  treasurer  and  his  sureties,  and  not 
to  compel  it  to  raise  it  by  tax. 

The  defendants,  however,  go  bacK  of  the 
resolution  and  prove  that  nearly  all  the  orders 
held  by  the  Bank,  which  were  then  given  up 
and  canceled,  had  been  previously  paid  by  the 
treasurer.  This  evidence  was  taken  subject  to 
objection,  but  it  was  clearly  admissible  in  the 
aspect  in  which  I  have  examined   the  case. 
The  vitality  of  orders  once  paid  by  the  treas- 
urer was  destroyed,  and  they  could  not  after- 
wards become  a  claim  in  the  plaintiff's  hands 
against  the  county.  But  to  account  for  its  pos- 
session of  paid  orders,  the  plaintiff  shows  that 
its  cashier  exchanged  with  the  treasurer  un- 
paid orders,  which  were  few  in  number,  for  a 
large  number  of  small  jurors'  certificates  and 
o25*l  *poor-house  orders  which  the  treasurer 
had  paid.  The  transaction,  although  somewhat 
singular  and,  perhaps,  suspicious  in  its  charac- 
ter, would  really  result  in  no  wrong  or  injury. 
For,  although  the  Bank  would  hold  orders,  the 
vitality  of  which  was  destroyed,  yet  the  debt 
represented  by  the  valid  orders  exchanged  for 
them,   would   not  have  been   paid,  and  that 
would  sustain  the  settlement  made  with  the 
Board  of  Supervisors  in  November,  1843.     I 
cannot,  from  the  testimony  in  relation  to  the 
exchange  of  the  jurors'  certificates,  perceive 
that  any  wrong  was  done  to  the  county,  or  that 
it  gave'  the  treasurer  any  greater  power  to  do 
wrong  than  if  it  had  not  been  made.     These 
certificates  had  not  been  allowed  to  him  in  the 
adjustment    of    his   accounts    and    then   ex- 
changed for  another  description  of  vouchers 
on  which  he  could  obtain  an  additional  allow 
ance  for  the  same  amount.    The  transaction 
seems  to  have  been  a  mere  exchange  of  vouch- 
ers before  any  of  them  had  been  allowed  to 
him  in  settlement.  This,  however,  was  not  the 
case  with  the  exchange  of  $800  made  in  No- 
vember, 1842.     At  that  time  the  Board  of  Su- 
pervisors were  about  to  hold    their  annual 
meeting,  when  the  treasurer's  accounts  would 
be  examined  by  them.  The  Bank  held  unpaid 
orders  on  the  treasury  to  the  amount  of  $ 3,000; 
the  treasurer  applied  to  the  cashier  and  ob- 
tained from  him  the  $800  worth,  as  he  said,  to 
show  before  the  Board,  and  gave  in  exchange 
for  them  his  check,  which  he  took  up  the  next 
spring  with  an  equal  amount  of  paid  poor- 
house  orders.     The  effect  was  that  the  treas- 
urer,  in  November,   1842,    obtained  a  credit 
with  the  county  for  the  amount  of  the  orders 
as  for  so  much  money  paid,  and  as  after  such 
credit  he  was  then  in  arrear  to  the  county 
$682.42,  it  necessarily  follows  that  without 
the  orders  he  would  have  been  found  a  de- 
faulter to  nearly  $1,500.     It  is  true  that  the 
treasurer  paid  the  Bank  nothing  for  these  or- 
ders, and  the  debt  to  the  Bank  to  that  amount 
remained  unextinguished,  yet  as  by  the  act 
the  Bank  put  it  in  the  treasurer's  power  to  ob- 
tain credit  with  the  Supervisors  to  the  amount 
of  the  orders,  as  for  so  much  money  paid,  it  is 
estopped  from  asserting  afterwards  that  the 
526*]    debt  was  not,  *in  point  of  fact,  paid. 
So  far  as  regards  those  orders,  it  must  look  to 
the  responsibility  of  the  treasurer.     This  very 
transaction  may  have  prevented  the  Supervis- 
ors from  taking  such  precautions  as  would 
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have  insured  them  against  much  loss  by  the 
treasurer,  as  without  its  aid  the  defalcation  in 
November,  1842,  would  have  been  so  consid 
erable  as  probably  to  have  excited  action  on  the 
subject.  The  poor-house  orders,  which  were 
afterwards  given  to  replace  the  receipt  or 
check,  had  been  paid  by  the  treasurer.  And 
then,  after  the  county  funds  had  been  appro- 
priated to  their  legitimate  purpose  of  paying 
them,  they  were  transferred  to  the  Bank,  not 
for  valid  existing  claims  against  the  county, 
but  for  a  naked  indebtedness  of  the  treasurer 
himself.  To  permit  such  a  transaction  would 
be  to  compel  the  county  to  pay  the  same  poor- 
house  orders  twice.  On  such  a  state  of  facts, 
the  plaintiff  could  not  sustain  a  claim  against 
the  county  on  either  the  poor-house  orders,  the 
receipt  or  check  given  up  for  them,  or  the  or- 
ders originally  given  for  the  receipt  in  Novem- 
ber, 1842.  Still,  under  the  circumstances,  I 
am  inclined  to  think  it  was  competent  for  the 
Board  of  Supervisors  to  adjust  all  these  claims, 
and  if  they  did  adjust  them  after  hearing  all 
the  facts,  we  could  not  go  behind  such  adjust- 
ment. If  it  was  made  in  ignorance  of  the  ma- 
terial facts,  it  would  be  otherwise.  The  weight 
of  evidence  clearly  was  that  the  Board  did  not 
know  of  the  exchanges,  and  that  the  commit- 
tee who  conducted  the  investigation  knew 
only  of  a  few  instances  of  large  orders  having 
been  exchanged  by  the  Bank  for  small  ones, 
as  a  matter  of  convenience,  and  nothing  of  the 
transaction  in  November,  1842,  although  there 
was  some  proof  on  the  other  side.  Yet  as  it 
does  not  appear  on  what  ground  the  referees 
made  up  their  report,  and  as  they  reported  for 
the  plaintiffs  the  amount  of  the  draft  and  in- 
terest as  if  it  had  been  commercial  paper,  and 
as  from  the  testimony  a  report  under  the  com- 
mon counts  would  probably  have  been  reduced 
by  the  amount  of  the  orders  delivered  the 
treasurer  in  November,  1842,  I  think  the  re- 
port should  be  set  aside,  and  a  new  trial  or- 
dered. 
*McKissock.  J.,  concurred.  [*527 

Beardsley,  Ch.  J.,  concurred  in  the  result 
without  expressing  an  opinion  upon  the  rea- 
sons therefor. 

Motion  granted. 

Estoppel  by  matter  of  record.  Cited  in— 14  N.  Y., 
332. 

Board  of  Supervisors— Audit,  etc.,  by.  Cited  in — 
59  N.  Y.,  624 ;  6  Lans.,  41,  n. :  9  Barb.,  268 :  9  Abb. 
Pr.,  85. 

Cannot  make  bitt  of  exchange.  Cited  in— 35  Barb., 
142  ;  11  Minn.,  43. 

Genera  I  powers  and  liability  of.  Cited  in— 35  Barb., 
415;  9  How.  Pr.,  316. 

Acts  of,  without  jurisdiction.  Cited  in — 50  Barb., 
585 :  6  Park.,  275. 

Powers  of  County — Exercised  only  by  supervisors. 
Cited  in— 33  Barb.,  606 ;  43  Barb.,  261. 


FARRAR 

v- 

PETER  CHAUFFETETE  AND  FRANCIS 
CHAUFFETETE. 

Fixtures — Machinery  Erected  for  Manufacturing 
Purposes — SJwriff's  Sale — Trover. 

Machinery  erected  for  manufacturing  purposes 
on  timbers  imbedded  in  the  ground,  or  fastened  to 
the  timbers  of  a  building  by  bolts,  screws,  pins  or 
cleats,  if  put  up  with  a  view  to  its  being:  removed 
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without  injury  to  the  building,  is  not  a  fixture  pass- 
ing with  the  freehold. 

The  rule  as  to  fixtures  between  the  owner  and  pur- 
chaser at  a  sheriff's  sale.is  the  same  as  between  vend- 
or and  purchaser  at  private  sale. 

The  motive  power  by  which  the  machinery  is  to  be 
operated,  is  a  circumstance  which  may  determine 
the  question  whether  it  is  a  fixture,  in  some  cases. 
SemUe.  Per  Whittlesey,  J.(a.) 

In  trover,  a  slijrht  agency  on  the  part  of  a  defend- 
ant in  resisting  the  claim  of  the  owner,  is  sufficient 
to  sustain  a  recovery. 

Citations— 2  R,  S.,  24,  sec.  6.  sub.  4,  2d  ed. ;  20  Wend., 
636. 

rp  ROVER  for  a  horse-power  and  machinery 
JL  connected  with  it  for  making  pumps.  The 
action  was  tried  at  the  Jefferson  Circuit  in 
June,  1845,  before  Gridley,  C.  Judge. 

The  horse-power  and  machinery  were  erect- 
ed by  John  L.  Farrar.  He  owned  a  small 
farm  upon  which  was  a  building  within  which 
the  whole  was  placed.  The  horse-power  was 
a  large  horizontal  wheel  in  the  basement  of 
the  building,  which  turned  on  an  iron  pivot 
driven  into  "the  center  of  two  large  sticks  of 
timber  crossing  each  other  at  right  angles  and 
imbedded  in  the  ground.  The  rest  of  the  ma- 
chinery was  fixed  in  the  building  partly  by 
timbers  imbedded  in  the  earth,  and  partly  by 
being  fastened  to  the  frame  and  floors  by  bolts, 
528*]  screws  with  *nuts,  and  cleats.  Its  con 
nection  with  the  horse  power  was  by  means  of 
belts  and  gearing.  The  evidence  showed  in 
detail  the  precise  manner  in  which  the  whole 
was  done.  It  also  showed  that  it  "was  not  af- 
fixed to  the  building  except  so  as  to  be  de- 
tached from  it  without  drawing  nails  or  break- 
ing bolts,  pins  or  other  things;  that  it  was  put 
up  for  manufacturing  purposes  after  the  build- 
ing was  erected,  with  the  view,  and  in  such 
manner  as  to  permit  it  to  be  detached  and  tak- 
en out  at  pleasure  without  injury  to  the 
building  or  any  part  of  it."  In  June,  1843,the 
farm  on  which  the  building  stood  was  sold 
upon  execution  against  John  L.  Farrar,  and 
after  the  title  upon  the  sale  was  perfected,  the 
purchaser  conveyed  it  to  the  defendant  Peter 
Chauffetete.  In  November,  1844,  the  horse- 
power and  machinery  were  sold  upon  another 
execution  against  John  L.  Farrar  to  one  Har- 
ger,  who  transferred  it  to  the  plaintiff  Loyd  B. 
Farrar.  He  went  to  remove  it,  and  while  tak- 
ing it  down  the  defendants  came  to  the  build- 
ing. Peter  Chauffetete  was  the  father  of 
Francis.  He  could  not  speak  English.  He 
would  talk  to  Francis  in  French. and  shake  his 
head  and  appear  very  angry,  while  Francis 
would  in  English  forbid  the  plaintiff  removing 
the  machinery.  On  a  subsequent  attempt  to 
remove  it,  Francis  came  to  the  building  and 
told  plaintiff  his  father  sent  him  to  forbid  its 
removal.  The  circuit  judge  charged  the  jury: 
"That  if  they  believed  the  defendants  were 
acting  together  in  the  preventing  or  refusal  to 
allow  the  plaintiff  to  take  away  the  machinery, 
or  that  Francis  was  acting  as  the  agent  and  in- 
terpreter and  by  the  direction  of  Peter,  then 
the  evidence  established  a  conversion;  and  2d. 
If  the  machinery  was  fastened  to  the  building 
by  nails  or  pins,  or  by  tenons  pinned  into 
mortises  so  that  it  could  not  be  removed  with- 
out injury  to  the  building,  they  should  find 
for  the  defendants.  But  that  in  order  to  con- 
Co)  See  Cook  v.  Champlain  Trans.  Co.,  1  Den.,  102. 
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stitute  machinery  fixtures  annexed  to  the  free- 
hold, so  as  to  be  regarded  as  real  estate,  for  the 
purposes  of  this  suit,  it  was  not  enough  that  it 
was  secured  by  bolts,  screws  or  pins,  provided 
they  could  be  detached  without  drawing  nails, 
etc.,  but  by  unscrewing  a  nut  and  drawing  a 
bolt,  and  when  it  was  made  to  be  taken  down 
and  removed;  and  if  they  *were  satis-  [*529 
fled  from  the  evidence  that  this  machinery  was 
so  fastened  by  wedges,  bolts  and  nuts,  as  to  be 
removed  without  drawing  nails  or  injuring  the 
building,  that  then  it  was  personal  property 
and  subject  to  a  levy  and  sale  upon  the  execu- 
tion, and  they  would  find  for  the  plaintiffs  so 
far  as  that  question  was  concerned."  The  de- 
fendant's counsel  then  required  the  circuit 
jud^e  to  charge:  "That  if  the  machinery  was 
put  into  the  building  for  the  purpose  of  manu- 
facturing pumps,  and  was  annexed  to  it  by 
bolts  and  screws,  or  by  mortises  and  tenons", 
or  by  straps  or  by  braces  at  one  or  both  ends, 
that  made  the  machinery  fixtures  and,  there- 
fore, a  part  of  the  freehold."  This  the  circuit 
judge  refused  to  do  without  the  explanations 
and  modifications  before  expressed.  The  de- 
fendant's counsel  excepted  to  both  points  of 
the  charge.  The  jury  found  a  verdict  for  the 
plaintiff. 

Mr.  C.  P.  Kirkland,  for  defendants. 

Mr.  W.  Tracy,  for  plaintiff. 

By  the  Court,  Whittlesey,  /.  There  are  but 
two  questions  made  by  the  bill  of  exceptions. 
The  important  one  relates  to  the  character  of 
the  property  in  controversy,  whether  it  is  per- 
sonal, or  so  connected  with  the  freehold  as  to 
be  properly  called  a  fixture.  The  defendant, 
Peter  Chauffetete,  is  the  grantee  of  the  pur- 
chaser of  the  real  estate  under  an  execution  ; 
the  plaintiff  the  assignee  of  the  purchaser  of 
the  personal  property  under  an  execution 
against  the  same  party.  The  title  of  the  de- 
fendant is  the  eldest,  and  if  the  property  in 
controversy  is  so  attached  to  the  freehold  as  to 
be  a  fixture,  he  is  entitled  to  it.  If  not  a  fixt- 
ure, the  plaintiff  has  the  title  under  the  sale 
of  it  as  personal  property.  The  defendant, 
Peter,  stands  in  the  place  of  a  purchaser  of 
the  real  estate  at  a  sheriff's  sale.  This  is  a  sale 
by  the  owner  through  the  instrumentality  of 
the  sheriff,  and  the  doctrine  in  regard  to  fixt- 
ures applicable  to  it  is  that  which  governs  be- 
tween vendor  and  purchaser.  The  whole  doc- 
trine upon  the  subject  has  recently  been  elab- 
orately examined  *in  this  court,  and  a  [*53O 
very  large  number  of  cases  referred  to  and 
commented  upon  in  Walker  v.  Sherman,  20 
Wend.,  636.  The  cases  are  certainly  not  har- 
monious, and  it  is  difficult  to  extract  from  them 
a  precise  and  satisfactory  rule  applicable  to  the 
various  cases  that  arise.  In  the  case  before  us 
it  does  not  appear  that  the  building  was  erect- 
ed for  the  purpose  of  placing  in  it  the  ma- 
chinery ;  but  that  being  built,  the  owner  placed 
it  in  so  that  it  could  be  removed  from  it  with- 
out injury.  The  foundation  of  the  machinery 
seems  to  have  been  timber  imbedded  in  the 
ground,  but  not  connected  with  the  building, 
while  some  parts  of  the  machinery  were  at- 
tached to  the  timbers  by  bolts,  nuts,  cleats, 
tenons  and  mortises,  held  together  by  pins,  and 
in  some  parts  by  nails  and  braces.  It  is,  I 
think,  a  circumstance  worthy  of  observation, 
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that  the  main  wheel  which  moved  the  ma- 
chinery, was  itself  no  more  and,  I  think,  not 
as  much  attached  to  the  building  as  the  other 
machinery,  while  the  motive  power  for  the 
wheel  was  not  dependent  upon  or  attached  to 
the  building,  but  wholly  separate  from  it,  and 
capable  of  being  removed  with  the  machinery 
and  applied  to  it  when  placed  in  another  build- 
ing. All  the  circumstances  make  a  different 
case  from  that  of  a  mill  erected  for  the  pur- 
pose of  placing  machinery  in  it  with  a  driving- 
wheel,  making  a  part  of  the  building,  and  a 
dam  to  raise  a  head  of  water  for  motive  pow- 
er; so  different  that  I  can  suppose  they  would 
vary  the  principle  of  the  rule  as  between 
vendor  and  vendee,  and  that  it  might  happen 
that  what  would  be  properly  held  fixtures  in 
the  one  case,  might,  under  the  same  circum- 
stances of  attachment,  be  held  personal  prop- 
erty in  the  other.  As  an  illustration,  a  thresh- 
ing-machine attached  to  the  timbers  of  a  barn 
by  bolts  and  nuts  or  cleats,  and  moved  by  a 
horse  power,  and  capable  of  being  taken  away 
without  injury  to  the  building,  I  think  would 
not  pass  by  a  deed  of  the  farm  on  which  the 
barn  stood.  If,  however,  the  machine  was  at- 
tached in  precisely  the  same  manner,  but  op- 
erated by  a  water-wheel,  fixed  to  the  building, 
and  moved  by  hydraulic  power,  conducted  for 
the  purpose  to  the  building,  the  machine  might 
pass  by  a  deed  of  the  farm.  So  if  a  tobacco- 
nist should  place  in  a  store  already  erected,  a 
531*]  steam-engine  and  *machinery,  the  for- 
mer on  timbers  embedded  in  the  ground,  and 
the  latter  fastened  to  the  building  by  bolts  and 
cleats,  I  think  the  engine  and  machinery  would 
hardly  pass  by  a  deed  of  the  freehold.  But  if 
the  building  were  originally  erected  for  the 
purpose  of  placing  in  it  the  engine  and  ma- 
chinery, and  afterwards  the  building  enlarged 
for  the  purpose  of  storing  the  manufactured 
article,  the  whole  would,  probably,  pass  by  a 
deed  of  the  soil.  These  illustrations  are  used 
to  show  that  each  case  must  in  some  degree 
depend  upon  its  own  circumstances  ;  that  the 
principles  applicable  as  between  vendor  and 
purchaser,  must  vary  with  the  varying  circum- 
stances of  each  case.  The  question  of  inten- 
tion enters  into  and  makes  an  element  of  each 
case.  The  circumstances  are  to  be  taken  into 
account  to  show  whether  the  erections  were 
made  for  the  permanent  improvement  of  the 
freehold,  or  for  the  temporary  purposes  of 
trade.  When,  therefore,  a  legal  doctrine  is 
advanced  for  the  government  of  a  jury,  we 
must  examine  the  circumstances  of  the  case  to 
ascertain  whether  it  is  applicable  to  them.  In 
the  class  of  cases  to  which  the  one  before  us 
belougs,  the  Legislature  has  undertaken  to  set- 
tle the  conflict  between  hostile  decisions,  and 
establish  by  statute  a  rule  deemed  the  proper 
one.  By  2  R.  S.,  24,  sec.  6,  sub.  4,  2d  ed.,  it 
is  enacted  that  things  annexed  to  the  freehold 
or  to  any  building  for  the  purpose  of  trade  or 
manufacture,  and  not  fixed  into  the  wall  so  as 
to  be  essential  to  its  support,  pass  to  the  exec- 
utor. This  establishes  the  rule  between  heir  and 
executor,  and  goes  at  least  as  far  as  the  most  lib- 
eral decisions  had  before  gone  in  favor  of  ex- 
ecutors, and  does  not  certainly  indicate  a  legis- 
lative intent  to  enlarge  the  rights  of  freehold. 
Before  these  statutes  the  rule  between  vendor 
and  purchaser  was  precisely  the  same  as  be- 
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tween  heir  and  executor  ;  and  although  the 
legislative  provision  does  not  extend  the  case 
of  vendor  and  purchaser,  yet  it  may  be  fairly 
referred  to  as  indicating  a  species  of  legislative 
construction  of  principles  embarrassed  by  con- 
flicting decisions.  It  is  not  a  settlement  of  the 
law  in  the  precise  case  before  us,  yet  it  is  in 
some  sort  an  indication  of  the  manner  in  which 
the  Legislature  thinks  the  law  ought  to  be  set- 
tled. As  between  landlord  and  tenant,  by  re- 
peated *adjudications,  and  as  between  [*532 
heir  and  executor  by  the  statute  cited,  the 
property  in  controversy  would  clearly  be  pro- 
nounced personal  property.  And  looking  at 
the  particular  circumstances  of  this  case,  I 
think  the  instructions  of  the  circuit  judge  as 
applicable  to  them  were  free  from  error,  and 
the  rule  he  laid  down  the  correct  one  for  the 
government  of  the  jury.  There  may  be  other 
cases  where  the  manner  of  the  attachment  of 
the  machinery  to  the  building  would  be  pre- 
cisely similar  to  that  in  the  present  case,  and 
yet  their  circumstances  may  render  the  prin- 
ciples properly  applicable  here  entirely  inap- 
plicable to  them.  All  I  mean  to  say,  and  all 
that  it  is  proper  to  say,  is  that  the  instructions 
given  were  proper  for  this  case. 

Upon  the  other  points,  as  to  the  liability  of 
both  defendants,  the  circuit  judge  gave  the 
proper  instructions.  A  very  slight  agency  or 
interference  will  make  one  liable  in  trover. 

New  trial  denied. 

Fixture— What  is.    Distinguished— 40  N.  Y.,293. 

Cited  In- 10  Barb.,  506 ;  11  Barb.,  55 ;  1  Duer,  366 ;  2 
E.  D.  S.,  491 ;  1  Daly,  489 ;  58  Iowa,  454 :  43  Am.  Rep., 
122 :  10  N.  W.  Rep.,  844. 

Manner  of  determining.  Cited  in— 18  N.  Y.,  31 ;  66 
N.  Y.,  497. 

Conversion— Trover—  What  constitutes.  Cited  in— 
39  N.  Y.,  447 ;  53  N.  Y.,  382 ;  13  Am.  Rep.,  540 ;  13  Hun, 
29 ;  40  Barb.,  390 ;  56  Barb.,  190. 


BURROUGHS  «.  BLOOMER. 

Statute  of  Limitation* — Residence  Out  of  the 
State — Frequent  Visits  Not  Taken  into  Ac- 
count. 

Where  a  cause  of  action  accrues  against  a  resident 
of  this  State  who  subsequently  removes  to  a  foreign 
State,  the  Statute  of  Limitations  does  not  apply  to 
any  portion  of  the  time  he  resides  out  of  the  State, 
notwithstanding  he  may  frequently  return  to  the 
State  upon  business. 

The  time  spent  in  this  State  upon  business  while 
residing  abroad,  is  not  to  be  taken  into  the  account. 

The  plaintiff  in  error  after  the  cause  of  action  ac- 
crued removed  from  the  City  of  Brooklyn  to  New- 
ark, N.  J.,  and  resided  there  eight  years,  having  a 
place  of  business  in  the  City  of  N.  Y.  which  he  vis- 
ited frequently.  Held,  the  statute  did  not  run. 

The  27th  section  of  the  Statute  of  Limitations,  2 
R.  S.,  297,  examined. 

Citations-2  R.  S.,  297,  sec.  27;  1  R.  L.,  186,  sec.  5  ; 
5  N.  Y.  Leg.  Obs.,  172. 

ERROR  to  the  C.  P.  of  the  City  and  County 
of  N.  Y.  Bloomer,  plaintiff  in  the  court 
below,  declared  upon  an  account  for  goods 
sold  and  delivered.  The  defendant  below 
pleaded:  1.  Non  assumpsit;  2.  Non  assump- 
sit  infra  sex  annos;  *and  3.  Actio  non  [*533 
accrevit  infra,  etc.  To  the  second  and  third 
pleas  the  plaintiff  replied  that,  within  six  years 
after  the  making  of  the  promise  and  the  ac- 
cruing of  the  cause  of  action,  the  defendant 
removed  out  of  the  State  to  reside  and  had 
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ever  since  resided  without  the  State,  and  that 
since  the  cause  of  action  accrued  he  had  not 
resided  six  years  within  the  State.  To  these 
replications  the  defendant  rejoined,  that  more 
than  six  years  prior  to  the  commencement  of 
the  suit  "  he  openly  and  publicly  returned  to 
and  came  within  the  State  and  the  jurisdiction 
of  the  court,  and  from  thence  had  hitherto 
continued  daily  openly  and  publicly  to  come 
within  the  State  and  transact  his  business  as  a 
merchant  and  manufacturer,  of  which  the 
plaintiff  had  notice,  and  so,"  etc.  The  cause 
was  tried  in  February,  1845.  The  plaintiff 
proved  an  account  against  the  defendant  which 
accrued  in  1834,  which  with  interest  amounted 
to  $91.51,  and  that  Burroughs,  in  1836,  re- 
moved from  Brooklyn,  where  he  had  previously 
resided,  to  Newark,  N.  J.,  and  had  ever  since 
then  resided  there.  The  defendant  then  proved 
that  since  his  removal  to  Newark,  he  had  been 
engaged  in  business  at  the  City  of  N.  Y.,  hav- 
ing a  regular  place  of  business  there,  which  he 
was  frequently  in  the  habit  of  coming  to,  his 
visits  being  sometimes  once  a  month  and  some- 
times daily.  The  testimony  being  closed,  the 
counsel  for  the  defendant  required  the  judge 
to  charge  the  jury  that  the  action  was  barred 
by  the  Statute  of  Limitations,  and  that  the 
coming  of  the  defendant  to  N.  Y.  from  time 
to  time  in  the  manner  shown,  was  so  frequent 
and  constant  that  there  was  no  period  of  ab- 
sence to  be  deducted  from  the  time  for  the 
commencement  of  the  suit.  The  judge  re- 
fused so  to  charge,  and  charged  the  jury  that, 
by  the  statute,  the  person  of  the  defendant  is 
required  to  be  within  the  State  for  six  years 
after  the  cause  of  action  accrues,  so  that  the 
plaintiff  might  sue  him  at  any  time;  that  the 
time  of  Burroughs'  absence  from  the  State  is 
not  to  be  taken  as  any  part  of  the  six  years, 
and  it  was  for  the  jury  to  find  whether  the 
time  the  defendant  had  spent  in  the  State  since 
the  accruing  of  the  account  and  before  the 
534*]  commencement  of  *the  suit,  amount- 
ed in  the  aggregate  to  more  than  six  years, 
and  if  they  should  so  find,  they  should  give  a 
verdict  for  the  defendant.  If  otherwise,  the 
verdict  should  be  for  the  plaintiff.  The  jury 
found  for  the  plaintiff  below.  A  bill  of  ex- 
ceptions was  sealed  and  Burroughs  brought 
error,  (a) 

Mr.  J.  S.  Carpenter,  for  plaintiff  in  error. 

Mr.  Hastings,  for  defendant  in  error. 

By  the  Court,  McKissock,  J.  The  case 
must  be  determined  on  the  exceptions  to  the 
refusal  of  the  judge  to  charge  the  jury  as  re- 
quested, and  to  the  charge  as  made.  The  de- 
fendant's counsel  requested  the  judge  to  charge 
the  jury  that  the  visiting  the  City  of  N.  Y.  by 
the  defendant  as  testified  to  by  the  witnesses 
was  a  return  to  the  State  within  the  meaning 
of  the  27th  section  of  the  Statute  of  Limita- 
tions; 2  R.  8.,  297;  and  that  it  was  so  fre- 
quent and  constant  that  there  was  no  period 
of  absence  to  be  deducted  from  the  time  limit- 
ed for  bringing  the  action,  which  the  judge 
declined  to  do.  This  was.  in  my  judgment, 
entirely  correct.  The  issue  was  substantially 

(a)  Several  questions  arose  upon  the  pleading-s  in 
addition  to  those  upon  the  exceptions,  but  as  their 
decision  involved  nothing:  novel,  only  the  opinion 
or  the  court  upon  the  exceptions  is  given. 
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on  the  point  whether  the  defendant  had  for  a 
certain  time  before  action  brought  resided  out 
of  the  State.  The  proposition  embraced  in  the 
request  was,  therefore,  that  the  facts  proved 
were  equivalent  to  a  residence  within  the  State. 
But  the  evidence  by  no  means  gave  any  sup- 
port to  the  idea  that  the  defendant  was,  after 
he  removed  to  N.  J.,  a  resident  of  N.  Y.  In- 
deed it  was,  on  the  contrary,  plain  that  he  had 
his  domicil,  was  an  inhabitant  of  and  actually 
resided  in  N.  J.  all  the  while.  A  person  may- 
be an  inhabitant  of  one  place  and  a  resident  o"f 
another;  but  no  man  ever  became  the  resident 
of  a  place  by  visiting  even  daily  and  transact- 
ing business  *there,  while  at  the  same  [*535 
time  he  habitually  returned  to  his  habitation 
in  another,  like  a  weary  bird  to  its  roosting 
ground.  And  in  the  present  case,  giving  credit 
to  all  that  was  said  by  defendant's  witnesses, 
the  evidence  was  simply  that  he  visited  N.  Y. 
from  Newark,  sometimes  daily,  sometimes 
monthly,  and  that  these  visits  were  public ; 
and  that  during  the  latter  part  of  the  time  he 
did  business  in  N.  Y.  under  the  charge  of  an- 
other person.  There  was  not  even  an  essay  to 
show  he  ever  lodged  there  a  single  night.  It 
is,  then,  most  manifest  that  the  instruction  to 
the  jury  on  the  question  of  residence  was  prop- 
erly refused. 

But  if  it  be  said  that  the  charge  should  have 
been  given  because  the  return  of  the  defend- 
ant into  the  State  was  so  frequent  and  notori- 
ous that  he  was  at  all  times  substantially  sub- 
ject to  a  service  of  process  within  the  State 
and,  therefore,  entitled  to  a  verdict,  the  answer 
is  that  no  such  issue  was  presented.  Yet 
waiving  that,  the  section  admits  no  such  con- 
struction. Its  latter  clause  was  for  the  first 
time  inserted  in  the  statute  in  the  revision  of 
1830.  Until  then,  the  only  provision  for  sus- 
pending the  time  limited  for  commencing  an 
action  was  in  case  of  the  defendant's  absence 
from  the  State  when  the  cause  of  action  ac- 
crued; and  the  rule  in  that  case,  that  on  the 
first  return  to  the  State  the  time  commenced 
running  and  continued  to  run,  subject  to  no* 
deduction  for  any  other  cause,  is  familiar  to 
all.  1  R.  L..  186,  sec.  5.  The  provision  of 
the  Revised  Statutes  suspends  the  operation  of 
the  limitation  on  other  and  different  grounds. 
It  provides  that  if  after  the  cause  of  action 
shall  have  accrued  the  debtor  shall  depart 
from  and  reside  out  of  the  State,  "the  time  of 
his  absence  shall  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  for  the  commence- 
ment of  the  action."  There  is  nothing  said, 
as  in  the  former  statute,  in  respect  to  the  re- 
turn into  the  State  as  the  condition  on  which 
the  time  limited  for  bringing  the  action  begins 
to  run.  It  simply  excludes  the  time  of  the 
absence  from  the  computation.  The  expres- 
sions "and  reside  out  of  the  State,"  and  "the 
time  of  his  absence,"  have  the  same  meaning; 
they  are  correlative  expressions.  So  that  while 
the  defendant  in  this  case  resided  *out  [*536 
of,  he  was  absent  from  the  State  and,  accord- 
ingly, until  he  again  became  a  resident  of  the 
State,  the  suspension  of  the  operation  of  the 
statute  continued.  I  have  been  thus  careful 
to  distinguish  between  the  language  and  the 
meaning  of  the  former  and  the  latter  provis- 
ions of  the  27th  section  of  the  present  Statute 
of  Limitations,  because,  in  the  only  judicial 
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•determination  on  the  latter,  of  which  I  am 
aware,  Dorr  v.  Swarlwout,  U.  S.  0.  C.,  2d  cir- 
•cuit,  5  N.  Y.  Legal  Obs.,  172,  it  was  held  that 
where  the  defendant  had  become  a  resident  in 
a  foreign  State  after  the  cause  of  action 
accrued,  and  openly  returned  again  to  this 
State  on  a  visit  or  upon  business  so  as  to  be 
fairly  subject  to  process,  the  statute  from 
thence  began  to  run  against  the  plaintiff,  and 
would  continue  until  the  time  of  the  limita- 
tion expired,  as  it  had  not  provided  for  a  sec- 
ond departure.  With  great  respect  and  hesi- 
tancy, I  have  arrived  at  the  conclusion  that 
this  determination  is  an  erroneous  one,  arising 
from  giving  too  much  weight  to  the  supposed 
analogy  between  the  old  and  the  new  provis- 
ions of  the  section.  In  the  reasoning  of  that 
•case,  it  appears  to  be  assumed  that  the  time 
for  bringing  the  action  in  both  cases  within 
the  section  shall  be  measured  from  the  return 
to  the  State.  That  is  true  in  the  former  case, 
while  in  the  latter  it  is  declared  simply  that 
"the  time  of  absence  shall  not  be  deemed  or 
taken  as  any  part  of  the  time  limited,"  leaving 
•every  subsequent  departure  and  residence  out 
of  the  State,  to  suspend  the  operation  of  the 
statute  during  its  continuance.  There  is  in  the 
statute,  neither  in  direct  terms  nor  by  implica- 
tion, any  condition  as  to  removal  from  the 
State  and  residence  abroad,  except  when  they 
occur  after  the  cause  of  action  accrues.  The 
words  of  the  statute  are  too  plain  to  allow  the 
•court  to  indulge  in  speculation  as  to  the  reason 
of  the  Legislature  in  framing  the  two  provis- 
ions. The  judge  was,  therefore,  correct  in  re- 
fusing to  charge  as  requested. 

But  the  judge  charged  that  as  for  eight 
years  while  the  defendant  resided  out  of  the 
State,  he  habitually  came  into  it,  sometimes 
once  a  month  and  sometimes  once  a  week,  it 
was  for  the  jury  to  find  whether  the  time  he 
had  spent  in  the  State  after  the  cause  of  action 
;arose  amounted  to  six  years,  and  if  it  did,  they 
•537*]  *should  find  for  the  defendant;  to 
which  the  defendant's  counsel  excepted.  From 
•-what  has  already  been  remarked,  this  charge 
was  incorrect.  The  statute  ceased  to  operate 
-as  long  as  the  defendant  continued  to  reside 
abroad.  Besides,  the  rule  laid  down  by  the 
judge  would  be  an  impracticable  one.  The 
trial  of  such  issues  upon  that  construction  of 
the  statute  would  be  infinitely  more  perplex- 
ing and  more  to  be  deprecated  than  the  prose- 
•cution  of  demands,  however  stale.  The  dis- 
putes as  to  the  number  and  duration  of  returns 
and  whether  the  plaintiff  had  fair  opportuni- 
ty to  avail  himself  of  them  on  each  occasion, 
so  as  to  prosecute  the  defendant,  might  fre- 
quently extend  to  as  small  periods  as  days 
through  a  quarter  of  a  century.  It  would  be 
better  by  far  to  repeal  the  provision  than  to 
permit  it  to  give  rise  to  such  embarrassing 
•questions.  Still,  although  the  charge  was  er- 
roneous, the  error  was  in  favor  of  the  defend- 
ant; he  suffered  nothing  by  it,  and  can  take  no 
advantage  from  it.  The  courts  do  not  decide 
cases  to  determine  theoretical  principles,  but 
to  enforce  and  maintain  the  rights  of  parties 
according  to  the  rules  of  law.  The  judgment 
•of  the  C.  P.  must  be  affirmed. 

Judgment  affirmed. 

Criticised— 26  Barb.,  216 ;  22  Mich..  189. 
Commented  on— 2  Sandf .,  531 ;  7  Leg.  Obs.,  284. 
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PERRY  v.  MITCHELL. 

Surrogate— hsue  of  Void  Process  by— Attach- 
ment of  Sheriff  for  Refusal  to  Execute  It- 
Trespass. 

A  surrogate  has  no  power  to  issue  an  attachment 
against  a  defaulting  witness  to  bring  him  up  "to 
testify."  Such  process  is  void,  and  proceedings 
against  a  sheriff  for  contempt  for  not  executing  it 
are  void. 

Where  the  surrogate  attached  the  sheriff  for  not 
executing  such  a  process,  he  is  a  trespasser. 

An  action  of  trespass  brought  for  an  arrest  under 
void  process  issued  by  a  surrogate  to  the  coroner 
of  another  county,  may  be  brought  in  the  county 
where  the  service  is  made. 

Citations— 2  R.  S.,  353,  sec.  14  ;  409,  sec.  3. 

TRESPASS  for  false  imprisonment.  The 
JL.  plaintiff  was  sheriff  of  the  County  of 
Dutchess,  and  the  defendant  surrogate  of  the 
*County  of  Ulster.  A  subpoena  had  [*538 
been  served  upon  A.  L.  Jordan,  a  witness,  to 
attend  an  accounting  before  the  surrogate. 
Upon  his  default  in  appearing,  the  surrogate 
made  an  order  that  an  attachment  issue  to 
bring  the  witness  before  him  "  to  testify  "  on 
the  accounting.  The  attachment  was  directed 
to  the  plaintiff,  and  delivered  to  him.  He  ar- 
rested the  witness,  but  permitted  him  to  go  at 
large  on  his  promise  to  appear  at  the  return  of 
the  attachment.  The  witness  did  not  appear 
and  the  surrogate  made  an  order  that  an  at- 
tachment issue  against  the  plaintiff,  to  bring 
him  before  him  to  be  dealt  with  according  to 
law.  The  attachment  was  issued  to  the  coro- 
ner of  Dutchess  Co. ,  and  recited  the  former 
proceedings.  Upon  this  plaintiff  was  arrested 
and  brought  before  the  defendant,  when  an 
order  was  made  by  him  that  the  plaintiff  was 
in  contempt,  and  that  he  pay  to  the  parties  in 
the  proceeding  $110  for  their  expenses,  and 
stand  committed  until  paid.  The  veuue  was 
laid  in  Dutchess  Co.,  and  the  cause  tried  at  the 
the  Dutchess  Circuit  in  November,  1846,  be- 
fore the  Hon.  Seward  Barculo,  Circuit  Judge. 
On  the  trial,  the  foregoing  facts,  with  others 
not  material  to  the  question  upon  which  the 
cause  was  decided,  were  proved,  and  the 
plaintiff  rested.  The  defendant  then  moved 
for  a  nonsuit  on  the  grounds:  1.  that  the  evi- 
dence made  out  a  complete  justification ;  and  2, 
that  the  attachment  having  been  issued  in  Ul- 
ster Co.,  the  action  would  not  lie  in  Dutchess. 
The  circuit  judge  decided  that  the  attachment 
against  the  witness  delivered  to  the  plaintiff  to 
be  executed  was  void,  and  the  plaintiff  was 
not  compelled  to  execute  it;  and, therefore,  that 
all  of  the  proceedings  against  him  were  unau- 
thorized and  void,  and  denied  the  motion ;  to 
which  decision  the  defendant  excepted.  The 
cause  was  then  submitted  to  the  jury,  who 
found  a  verdict  for  the  plaintiff.  A  bill  of  ex- 
ceptions was  signed,  upon  which  a  motion  is 
made  by  the  defendant  for  a  new  trial. 


NOTE.— Ministerial  officers— How  far  protected  by 
process— When  they  may  refuse  to  execute  process, 
regular  on  its  face.  See  Dunlap  v.  Hunting,  2  Den., 
643,  note,  and  notes  cited. 
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539*]     *Mr.  J.  A.  Spencer,  for  defendant. 
Mr.  A.  L.  Jordan,  for  plaintiff. 

By  the  Court,  Beardsley,  Ch.  J.  The  action 
was  trespass  for  an  alleged  false  imprisonment 
of  the  plaintiff;  and  the  only  imprisonment 
proved  on  the  trial  was  one  commenced  in  the 
County  of  Dutchess,  but  which  terminated  in 
the  County  of  Ulster,  the  plaintiff  having  been 
carried  as  a  prisoner  from  the  former  into  the 
latter  county.  Such  being  the  fact,  let  it  be 
conceded  that  the  action  was  brought  against 
the  defendant  for  what  he  had  done  as  sur- 
rogate, in  the  County  of  Ulster,  still  it  will 
not  follow  that  the  action  should  have  been 
laid  in  that  county.  The  attachment,  issued 
by  the  defendant,  and  under  which  the  plaint- 
iff was  arrested  and  imprisoned,  was  directed 
to  a  coroner  of  the  County  of  Dutchess,  and 
required  him  to  arrest  the  plaintiff  if  found  in 
that  county,  and  bring  him  before  the  defend- 
ant in  the  County  of  Ulster.  This  command 
of  the  defendant  was  obeyed  by  the  coroner 
to  the  very  letter, and  this  imprisonment  is  "the 
fact  complained  of"  by  the  plaintiff;  2  R.  S., 
353,  sec.  14;  "the  cause  of  action"  relied  upon, 
and  which  "arose  within  the  County"  of  Dutch- 
ess  where  the  trial  was  had.  Id.,  409,  sec.  3. 
Whether  the  plaintiff,  who  was  imprisoned  in 
both  counties,  had  an  election  to  lay  his  action 
in  either,  is  not  a  question  in  this  case,  and 
upon  it  no  opinion  is  intended  to  be  expressed. 
But,  that  he  had  a  right  to  lay  his  action  in 
Dutchess  seems  to  be  entirely  clear,  for  there 
the  imprisonment  complained  of  began,  and  if 
it  was  illegal,  there  the  cause  of  action  arose 
and  should  be  tried.  Id. 

As  the  venue  was  proper,  the  only  question 
is,  whether  the  imprisonment  of  the  plaintiff 
was  illegal. 

The  attachment  issued  by  the  defendant 
against  Mr.  Jordan,  required  the  plaintiff, who 
was  sheriff  of  Dutchess,  to  arrest  said  Jordan, 
and  bring  him  before  the  defendant  as  surro- 
gate "to  testify"  in  a  matter  pending  before 
him.  But  a  surrogate  has  no  power  to  issue 
such  process;  for,  although  a  witness  may  be 
arrested  and  punished  for  a  contemptuous  re- 
54O*]  f  usal  to  appear  and  *give  evidence.the 
law  does  not  authorize  his  being  brought  into 
court,  forcibly,  "  to  testify"  in  any  case  what- 
ever. This  attachment  was,  therefore. wholly 
void,  and  the  plaintiff  was  under  no  obligation 
to  execute  or  return  it.  It  appears,  however, 
that  he  did  arrest  the  witness,  but,  on  his  en- 
gagement to  appear  before  the  defendant  and 
give  evidence,  he  was  suffered  to  go  at  large. 
The  attachment  not  being  promptly  returned 
by  the  plaintiff,  he  was  proceeded  against  for 
an  alleged  contempt  in  failing  to  make  due 
service  and  return  of  the  supposed  process. 
His  omission  in  these  respects  was  held  to  be 
a  contempt,  and  thereupon  an  attachment  for 
his  arrest  was  issued  by  the  defendant.  This 
attachment  was  served  by  a  coroner  of  Dutch- 
ess,  to  whom  it  was  directed,  and  the  plaintiff, 
on  being  thus  brought  before  the  defendant, 
was  ordered  to  pay  $110  and  stand  committed 
until  payment  was  made. 

I  entertain  not  the  slightest  doubt  of  the  il- 
legality of  the  entire  proceedings  against  the 
plaintiff.  The  attachment  placed  in  his  hands 
to  be  served,  was  void  and  he  was  not  bound 
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to  receive  or  do  anything  with  or  concerning 
it.  It  was  quite  as  illegal  as  would  have  been 
an  order  from  the  defendant,  assuming  to  act 
as  surrogate,  for  the  banishment  or  decapita- 
tion of  a  witness,  and  a  refusal  to  execute  one- 
would  be  no  more  contemptuous  than  a  like 
refusal  as  to  the  other.  In  the  case  before  us, 
the  attachment  against  the  witness  being  ille- 
gal and  void,  there  could  be  no  contempt  of 
the  authority  of  the  surrogate's  court  in  refus- 
ing to  execute  and  return  it.  The  supposed  at- 
tachment was  not  an  emanation  from  nor  did 
it  convey  any  such  authority,  and  no  one  was 
bound  to  heed  its  command.  As  there  was 
not,  nor  could  there  be,  any  such  thing  as  a 
contempt  in  what  was  done  or  omitted  in  this 
case  by  the  plaintiff,  there  was  no  offense  of 
which  the  defendant,  as  surrogate,  could  ac- 
quire jurisdiction.  His  judgment  that  a  con- 
tempt had  been  committed  will  not  aid  him, 
for  a  surrogate  cannot  so  far  change  the  nature 
of  things  as  to  make  that  which  "was  entirely 
innocent,  a  contempt  of  legal  authority.  The 
defendant,  therefore,  in  issuing  the  attach- 
ment against  the  plaintiff,  acted  wholly  with- 
out jurisdiction  or  authority.  There  [*54 1 
was  no  contempt  over  which  jurisdiction  could 
be  acquired,  and  the  proceedings  were  utterly 
void.  The  defendant  had  neither  jurisdiction; 
of  the  person  of  the  plaintiff,  or  of  any  subject- 
matter  which  authorized  his  arrest. 

New  trial  denied. 

Cited  in-61  ILL,  206. 


WILKINS  &  ROLLINS  v.  PEARCE. 

Partnership — Power  of  Individual  Member  to- 
Bind  Firm  against  Objection. 

An  agreement  made  by  one  partner  of  a  mercan- 
tile firm  in  the  partnership  name,  to  indemnify  a 
third  person  for  accepting  for  the  accommodation 
of  the  firm  a  draft  drawn  upon  him  by  such  partner,, 
is  valid. 

And  this  is  so,  although  one  of  the  partners  at  the 
time  dissented  from  the  agreement. 

Each  partner  may  bind  his  copartners  by  any  con- 
tract within  the  scope  of  the  copartnership  business 
so  long  as  the  relation  continues,  notwithstanding 
their  objections. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Pearce  sued  Wilkins,  Rollins  and 
J.  B.  Glentworth,  who  constituted  a  partner- 
ship under  the  firm  of  Wilkins,  Rollins  &  Co. 
upon  an  agreement  to  pay  at  its  maturity  a 
draft  drawn  upon  Pearce  by  Glentworth  and 
accepted  by  Pearce.  It  was  alleged  in  the  dec- 
laration that  the  draft  was  accepted  for  the 
accommodation  of  the  firm.  Glentworth  suf- 
fered judgment  by  default,  and  Wilkins  & 
Rollins  defended.  On  the  trial,  the  plaintiff 
gave  in  evidence  the  draft  accepted  by  him 
dated  February  6,1840,  for  $522,  payable  three- 
months  after  date,  and  proved  that  it  was  not 
paid  at  maturity  and  that  he  had  been  sued 
upon  the  acceptance  and  compelled  to  pay  it 
with  the  interest  and  costs  of  suit.  He  also, 
gave  in  evidence  an  agreement  in  the  follow- 
ing words: 


NOTE.— Partnership— Power  of  individual  partner. 
See  Mitchell  v.  Ostrom,  2  Hill,  520,  note;  National 
Bank  v.  Norton,  1  Hill,  572,  note;  Mechanics,  etc.,, 
Bank  v.  Dakin,  24  Wend.,  411,  note. 
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"  Thursday,  February  6,  1840. 
Borrowed  of  N.  Pearce,  for  our  accommo- 
dation, his  acceptance  on  J.  B.  Glentworth's 
draft  a  3  mos.  from  this  date  for  $522. 00, which 
we  promise  to  take  care  of  at  maturity. 

WILKINS,  ROLLINS  &  Co." 
542*]  *The  signature  of  Wilkins,  Rollins 
&  Co.  was  in  the  handwriting  of  Glentworth. 
The  plaintiff  offered  in  evidence  what  was  tes- 
tified by  the  defendants,  Wilkins  &  Rollins, 
upon  the  trial  of  the  suit  brought  against  him 
upon  the  acceptance.  This  was  objected  to, 
but  the  evidence  was  admitted  and  the  defend- 
ants excepted.  It  appeared  that  upon  that  trial 
Wilkins  testified  that  he,  in  the  plaintiffs' 
presence,  refused  to  agree  to  the  making  of 
the  agreement  signed  with  the  firm  name  by 
Glentworth  ;  but  upon  his  cross  examination 
stated  that  he  received  the  acceptance  from 
Glentworth  and  transferred  it  to  one  G.  M.  W. 
to  indemnify  him  for  becoming  security  for 
the  rent  of  the  store  occupied  by  the  firm, 
which  store  was  hired  in  the  name  of  Wilkins 
alone;  that  Wilkins  paid  one  third  of  the  rent 
and  the  other  two  thirds  of  it  was  covered  by 
the  acceptance.  It  also  appeared  that  Rollins, 
on  that  trial,  testified  that  Wilkins  told  him 
he  had  got  the  acceptance:  and  that  Pearce 
(the  plaintiff)  wanted  a  receipt  from  him  that 
it  should  be  paid  by  the  firm,  which  he  de- 
clined giving,  and  thereupon  Glentworth  gave 
the  agreement  in  evidence.  Rollins  further 
testified  that  he  did  not  dissent  from  the  trans- 
fer of  the  acceptance  to  G.  M.  W.  by  Wilkins, 
and  that  Glentworth  was  a  full  partner  in  ihe 
firm  of  Wilkins,  Rollins  &  Co.  The  plaintiff 
rested,  and  the  defendant  gave  in  evidence  a 
release  from  plaintiff  to  Glentworth,  of  all 
claim  against  him  as  drawer  of  the  acceptance. 
The  defendants  then  moved  for  a  nonsuit  on 
the  following  grounds:  1.  The  copartnership 
of  Wilkins,  Rollins  &  Co.  was  not  proved.  2. 
There  was  no  evidence  of  the  assent  of  Wil- 
kins &  Rollins,  to  the  agreement  to  take  up 
the  acceptance,  but  on  the  contrary,  proof 
that  Wilkins  in  plaintiffs'  presence,  expressly 
dissented.  3.  The  release  to  Glentworth,  by 
plaintiff,  discharged  the  three  defendants. 
The  motion  for  nonsuit  was  denied  and  the 
defendants  excepted.  Further  evidence  was 
given  by  defendants  which  it  is  not  material 
to  state,  and  then  the  defendants'  counsel  re- 
quired the  judge  to  charge.  1.  That  if  the 
jury  should  find  that  the  plaintiff  accepted  the 
draft,  and  delivered  it  to  Glentworth, when  he 
knew  Wilkins  dissented  to  the  giving  the 
agreement  in  the  name  of  the  firm,  to  take  it 
543*]  up,  the  plaintiff  *could  not  recover 
against  Wilkins  &  Rollins,  whatever  might 
afterwards  have  been  done  with  the  accept- 
ance :  2.  That  Wilkins  being  alone  liable  to 
the  owner  of  the  store  for  its  rent,  a  transfer 
of  the  acceptance  to  secure  the  person  who  had 
become  his  surety  for  the  rent  was  not  an  ap- 
plication of  the  acceptance  for  the  benefit  of 
the  firm.  The  judge  charged,  that  if  the  draft 
was  accepted  by  plaintiff,  for  the  separate  use 
of  Glentworth,  the  plaintiff  could  not  recover, 
whatever  use  was  made  of  it  by  the  defend- 
ants; but  if  for  the  use  of  the  firm  and  upon 
their  guaranty  to  take  it  up,  then,  notwith- 
standing Wilkins'  objecting  at  the  time  to  the 
pledge  of  the  partnership  liability  made  by 
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Glentworth,  the  plaintiff  was  entitled  to  recov- 
er against  the  firm,  if  the  acceptance  was  aft- 
erwards applied  with  the  knowledge  of  the 
partners  to  pay  the  debts  of  the  firm;  and  that 
the  application  of  the  acceptance  to  pay  the 
rent  of  the  store  was  a  payment  of  a  debt  for 
which  the  firm  was  liable.  The  defendants  ex- 
cepted to  the  charge.  The  jury  found  a  ver- 
dict for  plaintiff  for  the  amount  paid  on  the 
acceptance  and  the  costs  of  the  suit  brought 
against  him  upon  it,  upon  which  a  judgment 
was  rendered.  A  bill  of  exceptions  was  signed 
and  the  defendants,  Wilkins  &  Rollins,  brought 
error. 

Mr.  S.  Stevens,  for  plaintiffs  in  error. 

Mr.  M.T.  Reynolds,! or  defendant  in  error. 

By  the  Court,  Beardsley,  Ch.  J.  There 
was  sufficient  evidence  to  authorize  the  jury 
to  find  that  when  Glentworth's  draft  was  ac- 
cepted by  the  plaintiff,  and  the  agreement  to 
pay  it  at  maturity  executed,  the  three  deferd- 
ants  were  copartners  in  business,  under  the 
style  and  firm  of  Wilkins.  Rollins  &  Co.  It 
was  not  pretended  that  the  copartnership  was 
so  limited  in  its  nature  that  one  of  its  mem- 
bers could  not  bind  the  firm  to  indemnify  a 
third  person  against  an  acceptance  which  he 
might  make  at  their  request  and  for  their  bene- 
fit. The  objection  made  was  very  different 
from  this;  it  was  that  the  agreement  in  ques- 
tion was  invalid,  because  Wilkins,  one  of  the 
firm,  refused  his  assent  *to  its  execu-  [*544 
tion  by  Glentworth,  another  member  of  the 
firm.  This  objection,  as  made,  virtually  con- 
cedes that  the  agreement  would  have  bound 
the  firm  but  for  the  dissent  of  Wilkins,  and  if 
this  constitutes  no  ground  for  the  objection, 
the  agreement  must  be  held  good.  We  think 
the  objection  made  is  of  no  force.  By  the  act 
of  entering  into  a  copartnership,  each  of  its 
members  becomes  clothed  with  full  power  to 
make  any  and  every  contract  within  the  scope 
and  limits  of  the  copartnership  business.  All 
such  contracts  will,  therefore,  be  absolutely 
binding  upon  the  several  members.  This  pow- 
er is  incident  to  the  copartnership  relation  and 
must  exist,  in  defiance  of  expostulations  and 
objections,  while  the  relation  endures.  The  de- 
fendants, therefore,  were  bound  by  the  agree- 
ment executed  by  Glentworth,  notwithstand- 
ing the  dissent  expressed  by  Wilkins.  Glent- 
worth was  a  full  partner,  and  the  jury  have 
found  that  the  draft  was  accepted  for  the  bene- 
fit of  the  partners;  they,  therefore,  were  bound 
by  the  agreement  to  see  it  paid  at  maturity. 

The  defendants  had  no  reason  to  complain 
of  the  charge  of  the  judge.  If  the  verdict  had 
been  in  their  favor,  it  is  by  no  means  clear 
that  the  plaintiff  would  not  have  had  just 
ground  for  complaint.  In  one  part  of  his 
charge  the  judge  makes  the  liability  of  the  de- 
fendants depend  on  the  fact  that  the  draft  had 
been  applied  to  their  benefit.  But  as  they  were 
originally  bound  by  the  agreement  to  pay  the 
draft,  which  they  had  failed  to  do,  in  conse- 
quence of  which  the  plaintiff  was  compelled 
to  pay  it,  1  do  not  see  that  their  liability  to  him 
depended  in  any  degree  upon  the  question 
whether  the  draft  had  been  applied  to  the  bene- 
fit of  the  copartnership,  or  used  in  some  oth- 
er way  by  one  of  its  members.  But  it  is  unnec- 
essary to  dwell  on  this  feature  of  the  charge, 
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as  the  jury  found,  upon  evidence  quite  suffi- 
cient for  the  purpose,  that  the  draft  had  been 
used  for  the  benefit  of  the  firm. 

It  was  agreed  that  the  plaintiff  was  not  en- 
titled to  recover  the  costs  of  the  suit  against 
himself  as  acceptor  of  the  draft.  I  shall  not 
undertake  to  say  how  the  law  on  this  point 
545*]  may  be,  *for  if  the  question  was  in- 
tended to  be  made  on  the  trial  it  is  not  stated 
in  an  intelligible  form  in  the  bill  of  exceptions. 

The  justice  of  the  recovery  is  quite  clear, 
and  I  do  not  see  that  any  principle  of  law  has 
been  violated  to  the  prejudice  of  the  plaintiff 
in  error.  The  judgment  should  be  affirmed. 

Judgment  affirmed. 

Affirmed-2N.  Y.,  469. 


BROWN,  RUSSELL  &  RUSSELL 

v. 
SPRAGUE. 

Escheat—  Treaty— Rights  of  British  Subjects- 
Agreement  to  Await  Event  of  Another  Suit— 
Estoppel. 

The  6th  article  of  the  Treaty  of  1783  not  only 
barred  the  escheat  of  lands  held  by  British  subjects 
in  this  State,  but  gave  them  capacity  to  transmit 
them  by  descent ;  but  the  descent  must  be  to  a 
citizen. 

Where  a  British  subject  holding-  lands  here  died 
previous  to  the  Treaty  of  1794,  leaving  no  citizen 
heirs,  his  land  escheated,  and  the  provisions  of  the 
Treaty  did  not  pass  the  lands  to  alien  heirs. 

The  Act  of  1845,  Laws  1845,  p.  94,  does  not  operate 
to  confirm  a  title  previously  conveyed  by  an  alien 
heir  of  one  holding  real  estate. 

Where  several  ejectments  were  pending  between 
one  claiming  title  and  persons  having  only  the 
naked  possession  of  lands,  and  an  agreement  was 
made  between  all  the  parties  that  the  suits  should  be 
stayed  and  await  the  event  of  a  suit  between  other 
parties  in  which  the  same  questions  arose,  held  that 
a  judgment  in  that  suit  would  operate  as  an  es- 
toppel between  the  parties  to  the  agreement ;  and 
this,  although  the  judgment  was  one  as  in  case  of 
nonsuit. 

Citations— 3  Johns.  Cas.,  109 ;  7  Wh.,  535  ;  4  Wh., 
453:  8  Wh.,  484;  3  Hill,  84;  2  Johns.  Cas.,  29:  Laws, 
1845,  p.  95,  sec.  4 ;  14  Johns.,  224 :  7  Cow.,  637 : 7  Wend., 
401. 

T?JECTMENT  for  lots  3  and  15  in  Legge's 
-C^  patent,  Essex  Co.  The  cause  was  tried  at 
the  Essex  Circuit,  in  June,  1845,  before  the 
Hon.  John  Willard,  Circuit  Judge. 

In  1769,  letters  patent  were  issued  grant- 
ing to  Francis  Legge,  a  captain  in  the  Brit- 
ish Army,  5,000  acres  of  land,  known  as 
Legge's  Patent.  He  died  near  Albany  in  1788 
or  1789,  intestate,  and  leaving  a  nephew,  John 
Legge,  and  a  niece,  Catharine  Legge,  his  only 
heirs.  They  resided  in  Ireland,  and,  as  well 
as  the  patentee,  were  British  subjects.  In  1820, 
John  and  Catharine  Legge  conveyed  the  whole 
patent  to  the  plaintiff  Brown  in  fee.  Shortly 
after  this,  Brown  came  to  the  patent,  produced 
546*]  *his  deed  and  claimed  the  land.  Previ- 
ous to  this,  however,  some  person  claiming  to 
hold  the  land  adversely  to  the  title  from  Legge, 
had  divided  the  patent  into  36  lots.  When 
Brown  came  on,  he  leased  22  or  23  of  the  36 
lots,  and  commenced  ejectment  suits  against 
the  persons  occupying  the  remaining  ones.  At 
this  time  none  of  the  occupants  claimed  any 


NOTE.— Aliens-  Their  rights  as  to  real  property. 
See,  generally,  People  v.  Conklin,  2  Hill,  67,  note  and 
notes  cited. 
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more  than  the  naked  possession,  and  they  gave 
it  as  the  only  reason  for  not  taking  title,  under 
Brown,  that  they  doubted  the  validity  of  his 
title.  While  these  suits  were  pending,  another 
ejectment  suit  was  brought  by  one  Shaw 
against  Hiram  Spear,  which  involved  the  va- 
lidity of  Brown's  title.  An  agreement  was 
then  entered  into  between  Brown  and  the  de- 
fendants in  the  ejectment  suits  brought  by 
him.  that  he  should  stay  those  suits  until  the 
result  of  the  suit  brought  by  Shaw  against 
Spear,  and  that  they  should  abide  the  event  of 
that  suit;  and  in  case  judgment  should  be  ren- 
dered for  Spear,  then  the  defendants  should 
quit  possession  of  the  lots  they  occupied,  or 
purchase  them  of  Brown  at  a  fair  valuation, 
and  each  party  should  pay  his  own  costs;  if 
judgment  should  be  rendered  against  Spear, 
then  the  suits  brought  by  Brown  should  be 
discontinued.  Immediately  on  the  execution 
of  the  agreement,  Brown  suspended  all  pro- 
ceedings in  the  suits  brought  by  him,  and  de- 
fended the  suit  of  tthaw  against  Spear;  and 
obtained  a  judgment  as  in  case  of  nonsuit 
in  favor  of  Spear  in  1843.  At  the  time  the 
agreement  was  made,  Thomas  J.  O.  Curtiss 
occupied  lots  3  and  15,  and  was  one  of  the 
defendants  against  whom  the  actions  of  eject- 
ment were  pending  who  signed  the  agreement. 
He  continued  from  that  time  in  possession  of 
the  land  without  any  claim  of  title,  until  four 
or  five  years  before  the  trial  of  this  action, 
when  he  sold  his  possession  toFoote&  Stevens, 
who  again  sold  it  to  Sprague,  the  defendant, 
who  held  it  at  the  time  this  action  was  com- 
menced. 

In  1826,  Brown  conveyed  to  the  plaintiff, 
Solomon  Russell,  an  undivided  half  of  the 
patent,  which  the  latter,  in  1843,  conveyed  to 
the  plaintiff  David  Russell, and  about  the  same 
time  Brown  conveyed  to  David  Russell  the  oth- 
er undivided  half. 

*The  foregoing  facts  having  been  [*547 
proved,  the  defendant's  counsel  moved  for  a 
nonsuit  on  the  following  grounds: 

1.  That  the  heirs  of  Francis  Legge,  the  pa- 
tentee, from  whom  the  plaintiffs  derived  their 
title,    were  aliens  residing  in  Ireland  at  the 
time  of  his  death  in  1788  or  1789  and,  there- 
fore, could  not  take  lands  by  descent;  that  the 
Treaty  of  Peace  of  1783  did  not  provide  that 
lands  owned  by  British  subjects  in  the  United 
States  at  the  time  of  the  Revolution  should  de- 
scend to  alien  heirs  ;  that  the  patentee  having 
died  before  the  Treaty  of  1794,  his  heirs  were 
not  protected  by  that,  and  being  aliens  could 
not  inherit;  and,  consequently,  the  lands  had 
escheated  and  become  the  property  of  the  State 
and,  therefore,  the  deeds  from  John  and  Cath- 
arine Legge  conveyed  no  title  to  the  plaintiffs. 

2.  That  there  had  not  been  such  possession 
by  Brown   under  the  conveyances  from  the 
heirs  of  the  patentee  as  would  give  effect  to 
his  title  and  enable  him  to  enforce  it  in  an  ac- 
tion at  law. 

3.  That  the  agreement  between  Brown  and 
Curtiss,  the  occupant  of  the  premises  in  ques- 
tion, was  not  such  an  one  as  would  create  the 
relation  of  landlord  and  tenant,  or  as  would 
deprive  him  or  those  claiming  under  him  of 
a  right  to  set  up  a  title  paramount  to  Brown's, 
although  he  had  performed  the  agreement  on 
his  part. 
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Each  of  which  positions  the  circuit  judge 
decided  to  be  well  taken,  and  he  thereupon  or- 
dered a  nonsuit.  The  plaintiff  excepted  to 
every  portion  of  the  decision,  and  upon  a  bill 
of  exceptions  moved  to  set  aside  the  nonsuit. 

Mr.  S.  Stevens,  for  plaintiffs,  insisted  1st, 
that  the  plaintiffs  had  shown  a  valid  title  to 
the  premises  claimed.  The  6th  article  of  the 
Treaty  of  Peace  secured  to  the  patentee,  al- 
though an  alien,  the  full  title  to  the  patent, 
with  all  its  incidents,  and  enabled  him  to  trans- 
mit it  by  descent  to  his  alien  heirs.  Orr  v. 
Hodgson,  4  Wh.,  462,  463;  Oospel  Propagation 
Society  v.  Xew  Haven,  8 Id.,  485;  Orser  v.  Hoag, 
3  Hill,  84.  The  heirs  having  derived  title  by 
descent  in  1789,  it  was  secured  to  them  by  the 
548*]  *9th  article  of  the  Treaty  of  1794. 
Moreover, Francis  Legge  being  a  resident  alien 
at  the  time  of  his  death,  his  heirs  at  law  were, 
by  the  Act  of  1845,  Laws,  1845,  p.  95,  sec.  4, 
and  p.  96,  sec.  9,  enabled  to  inherit,  notwith- 
standing their  alienage,  and  the  descent  to  them 
and  their  conveyance  to  Brown  is  by  its  pro- 
visions confirmed.  2.  That  the  defendant,  by 
force  of  the  agreement  between  Brown  and 
Curtiss,  was  precluded  from  disputing  Brown's 
title. 

Mr.  H.  Denio,  for  defendant.  1.  The  title 
of  Francis  Legge  upon  his  death  escheated. 
The  law  gives  no  estate  which  it  does  not  ena- 
ble the  donee  to  keep;  and  hence,  although  an 
alien  may  take  by  purchase  real  estate,  and 
hold  it  until  office  found,  he  cannot  take  by 
descent.  2  Kent,  Com.,  53,  61.  And  where 
an  estate  escheats  for  want  of  heirs,  it  vests  in 
the  State  without  inquest  of  office.  People  v. 
Conklin,  2  Hill,  69,  70.  The  6th  article  of  the 
Treaty  of  Peace  conferred  no  capacity  to  take 
by  descent  upon  Francis  Legge's  alien  heirs. 
It  provides  only  for  the  case  of  forfeitures  for 
incapacity  of  the  owner  to  hold,  and  does  not 
touch  the  case  of  an  escheat  for  want  of  heirs 
capable  to  take.  The  9th  article  of  the  Treaty 
of  1794  operated  only  on  existing  titles.  John 
and  Catharine  Legge  then  had  no  title.  Upon 
the  death  of  Francis  his  title  vested  in  the  State. 
Harden  v.  Fither,  1  Wh.,  300;  Blight's  Lessee 
v.  Rochester,! Id.,  535.  2.  The  Statute  of  1845, 
pp.  95,  96,  sees.  4,  9,  has  no  application  to  the 
case.  Francis  Legge  was  not,  when  he  re- 
ceived his  title,  "an  alien  resident  of  this 
State,"  but  a  British  subject  residing  in  a  Brit- 
ish colony.  He  was  not,  therefore,  within  the 
provisions  of  the  4th  section  of  the  Act.  But 
if  it  were  applicable,  it  would  not  aid  the 
plaintiff.  It  would  vest  the  title  in  John  and 
Catharine  Legge,  and  not  in  their  grantees, 
as  there  is  no  evidence  of  their  warranting  it. 
The  9th  section  was  intended  to  aid  the  grant- 
ee of  an  alien  who  had  a  voidable  title — good 
until  office  found — but  not  the  grantee  of  an 
alien  who  never  had  a  title.  Confirmation  can 
aid  a  voidable  title,  but  never  can  confer  an 
estate  or  aid  a  void  title.  Cases  cited  in  Smith 
549*]  v.  Saratoga  Mutual  Ins.  Co.,  3*Hill, 
511.  3.  The  agreement  between  Brown  and 
Curtiss  vested  no  title  in  Brown,  and  does  not 
entitle  the  plaintiffs  to  recover.  It  cannot  be 
enforced  by  ejectment.  If  it  has  any  validity 
it  should  have  been  enforced  by  motion  for 
judgment  in  the  suit  between  Brown  and  Cur- 
tiss according  to  its  terms,  or  by  bill  in  equity 
for  specific  performance.  If  either  of  these 
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methods  of  enforcing  it  were  resorted  to,  the 
defendant  might  have  set  up  an  equitable  de- 
fense. But  the  object  of  the  stipulation  failed 
when  those  prosecuting  the  suit  against  Spear 
suffered  judgment  as  in  case  of  nonsuit  with- 
out a  trial  on  the  merits.  This  would  have 
been  a  good  defense  to  a  bill  seeking  a  specific 
performance  of  the  agreement,  or  even  ground 
for  canceling  it.  Quick  v.  Stuyvesant,  2  Paige, 
84,  92.  Another  equitable  defense  would  have 
been  Brown's  want  of  title.  In  any  view  of  it, 
the  agreement  cannot  estop  the  defendant  from 
setting  up  Brown's  want  of  title,  for  neither 
defendant  nor  Curtiss  his  grantor  entered  un- 
der Brown,  but  were  in  possession  before;  and 
an  agreement  to  purchase  land  of  one  provided 
he  establishes  the  fact  that  he  is  its  owner,  is 
not  such  a  recognition  of  title  as  amounts  to 
an  estoppel. 

By  the  Court,  Beardsley.  Ch.  J.  The  pa- 
tentee, Francis  Legge,  acquired  title  to  the 
land  in  suit  in  1769,  and  retained  it  until  his 
death  in  1788  or  1789.  He  was  never  a  citizen 
of  this  State,  but  remained  a  subject  of  the 
British  Crown  to  the  close  of  his  life.  It  is 
not  necessary  to  inquire  whether  the  people  of 
this  State  could  have  devested  his  title  on  the 
ground  of  alienage,  Jackson  v.  Lunn,  3  Johns. 
Cas.,  109;  Blight's  Lessee  v.  Rochester,  7  Wh., 
535,  for  no  such  attempt  was  ever  made;  and 
the  objection,  if  at  any  time  available  against 
him,  was  obviated  by  the  6th  article  of  the 
Treaty  of  Peace  of  1783.  Jackson  v.  Lunn,  su- 
pra ;  Orr  v.  Hodgson,  4  Wh.,  453; Society,  etc., 
v.  New  Haven,  8  Id.,  484;  Orser  v.  Hoag,  3 
Hill,  84.  The  effect  of  this  article,  as  these 
authorities  show,  was  not  only  to  bar  the  es- 
cheat of  land  held  by  British  subjects,  but  to 
give  them  a  capacity  to  transmit  the  same  by 
descent.  Such  descent,  however,  must  be  as 
in  ordinary  cases  to  a  citizen,  not  *an  [*55O 
alien,  although  there  may  be  an  exception  to 
this  principle  where  the  land  was  owned  by  a 
subject  of  the  British  Crown  at  the  commence- 
ment of  the  Revolutionary  War,  and  the  alien, 
claiming  to  take  as  heir,  was  then  in  life.  Jack- 
son v.  Lunn,  supra  ;  Kelly  v.  Harrison,  2  Johns. 
Cas.,  29.  But  this  exception,  if  well  founded, 
is  inapplicable  to  the  present  case;  for  it  does 
not  appear  that  the  nephew  and  niece  of  the 
patentee,  who  claimed  as  his  heirs,  were  born 
as  early  as  July  4, 1776.  The  patentee,  although 
an  alien,  had  a  capacity  to  transmit  title  to  this 
land  by  descent,  but  his  nephew  and  niece 
were  incapable  of  acquiring  title  in  that  man- 
ner on  account  of  their  alienage.  No  right  or 
title  to  this  land  passed  to  them  on  the  decease 
of  their  uncle,  and  their  deed  to  Brown  gave 
him  no  interest  whatever  in  the  premises. 

The  Treaty  of  1794  has  no  possible  bearing 
on  this  case,  for  the  plain  reason  that  title  to 
the  land  was  not  then  vested  in  any  British 
subject.  That  Treaty  (article  9)  applied  only 
to  titles  then  existing  in  such  subjects,  Blight's 
Lessee  v.  Rochester,  supra,  which  was  not  the 
fact  with  regard  to  this  land.  The  patentee 
had  then  been  dead  several  years,  and  upon 
the  papers  before  us,  it  cannot  be  pretended 
with  any  show  of  plausibility,  that  the  title  to 
these  lots  was  then  vested  in  any  subject  of 
the  British  Crown.  That  treaty,  therefore,  has 
no  application  to  the  case  in  judgment. 
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It  was  urged  by  counsel  on  the  argument 
that  a  law  of  this  State,  enacted  in  1845,  gave 
to  the  nephew  and  niece  of  the  patentee  a 
capacity  to  take  this  land  by  descent;  and  I  ad- 
mit that  if  they  were  living  when  the  Act  was 
passed,  such  may  have  been  its  effect.  Laws, 
1845,  p.  95,  sec.  4.  But  this  construction  of 
the  Act,  if  correct,  will  not  aid  the  plaintiffs, 
whose  alleged  title  is  founded  on  a  deed  exe- 
cuted by  the  nephew  and  niece  in  1820.  When 
the  patentee  died,  which  was  in  1788  or  1789, 
they  were  incapable  of  taking  title  from  him 
as  his  heirs,  nor  had  they  any  such  capacity 
when  the  deed  referred  to  was  executed.  Grant 
that  by  this  Act  of  1845  they  were  "made  ca- 
pable of  taking,"  and  that  they  did  thereupon 
take  as  heirs  of  the  deceased  patentee,  this 
can  have  no  effect  upon  the  case  in  hand.  If  they 
55 1*]  *thus  acquired  title  in  1845,  it  will  not 
follow  that  their  deed,  executed  twenty-five 
years  previous  to  that  time,  transferred  such 
title  to  Brown,  the  grantee  in  that  deed.  The 
deed  is  not  shown  to  have  contained  covenants 
of  any  sort,  and  could  only  operate  upon  such 
right  as  the  grantors  had  when  it  was  executed. 
As  far  as  appears  they  had  none  whatever  at 
that  time,  and  if  they  acquired  title  in  virtue 
of  the  Act  of  1845,  there  is  nothing  to  show 
that  they  have  since  parted  with  it.  We  were 
referred  to  the  9th  section  of  this  Act.  which 
it  was  contended  made  the  deed  of  1820  effect- 
ive as  a  conveyance  of  whatever  title  vested 
in  the  grantors  in  virtue  of  the  provisions  of 
that  Act.  But  we  think  the  section  has  no  such 
effect.  It  may  make  grants  theretofore  exe- 
cuted by  aliens,  as  effective  as  if  made  by  citi- 
zens, but  it  does  not  assume  to  give  them  any 
greater  effect  or  operation.  It  does  not,  in 
terms  or  spirit,  assume  to  make  a  quitclaim 
deed  executed  in  1820,  effective  to  convey  a  ti- 
tle which  first  vested  in  the  grantors  in  1845. 
The  alleged  paper  title  of  these  plaintiffs  can- 
not, therefore,  be  in  any  view  sustained. 

There  is  another  ground,  however,  on  which 
1  think  the  plaintiffs,  or  some  of  them,  and  in 
the  present  posture  of  the  question  it  is  imma- 
terial which,  were  entitled  to  recover.  The 
defendant  holds  as  tenant  to  Foote  &  Stevens, 
who,  about  1841 ,  purchased  the  possession,  as 
the  bill  of  exception  states,  of  Thomas  .1.  O. 
Curtiss,  who  had  been  in  possession  from  a 
period  as  early,  at  least,  as  1826,  although  he, 
at  no  time,  claimed  to  have  any  title  to  the 
land.  In  1826  an  action  of  ejectment  for  the 
recovery  of  these  lots  was  pending  in  favor  of 
Brown,  one  of  the  present  plaintiffs,  against 
Curtiss,  but  which  was  then  stopped  and  ulti- 
mately abandoned,  in  consequence  of  an  agree- 
ment entered  into  by  them.  By  that  agreement 
it  was  stipulated  that  the  action  against  Cur- 
tiss should  abide  the  result  of  another  action 
of  ejectment  then  pending  against  one  Spear, 
and  which,  as  is  stated  in  the  agreement,  in- 
volved the  validity  of  the  title  of  Brown;  it 
being  expressly  declared  by  said  agreement 
that  if  judgment,  in  the  suit  against  Spear, 
should  be  rendered  in  his  favor,  Curtiss  should 
552*]  quit  possession  *of  said  land  or  pur- 
chase the  same  of  Brown  at  a  fair  valuation, 
and  if  judgment  should  be  rendered  against 
Spear,  the  said  Brown  was  to  discontinue  his 
suit  against  Curtiss.  On  making  this  arrange- 
ment Brown  stayed  all  proceedings  in  his  suit 
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against  Curtiss,  and  defended,  at  his  own  cost 
and  expense,  the  suit  against  Spear,  in  which 
judgment  as  in  case  of  nonsuit  was  rendered 
in  his  favor  in  1843.  It  was  not  pretended  on 
the  argument,  nor,  as  far  as  can  be  collected 
from  the  bill  of  exceptions,  on  the  trial  of  the 
present  cause,  that  the  agreement  of  1826  was 
founded  on  anything  like  fraud,  misrepresenta- 
tion or  mistake,  or  that  it  was  anything  but  a 
fair  and  voluntary  arrangement  between  the 
parties  thereto,  and  such  as  they  deemed  for 
their  mutual  benefit  and  advantage.  This 
being  its  character  it  should  be  faithfully  ob- 
served by  the  parties,  and  it  is  the  duty  of  the 
court  to  carry  it  into  full  effect  according  to 
its  terms  and  spirit.  It  was,  in  substance,  an 
agreement  that  in  a  certain  event,  to  wit:  the 
rendition  of  judgment  in  favor  of  Spear  in  the 
action  pending  against  him,  Curtiss  would 
purchase  the  two  lots  of  land  then  in  his  pos- 
session and  which  are  now  in  suit,  of  Brown, 
or  would  give  up  possession  to  him.  The  con- 
tingent event  upon  which  this  agreement  then 
depended,  has  since  occurred,  and  Curtiss 
thereby  became  bound  absolutely,  to  make  the 
purchase  or  surrender  possession  of  the  prem- 
ises. He  did  neither,  having  previously  sold 
his  possession  to  Foote  &  Stevens,  under  whom 
the  defendant  entered  and  held  for  them  and 
in  their  right,  whatever  it  was.  Neither  Cur 
tiss,  Foote,  Stevens,  nor  the  defendant,  has  at 
any  time  claimed  title  to  the  land,  nor,  on  the 
trial,  did  the  defendant  set  up  or  offer  to  show 
title  in  any  third  person.  The  possession  of 
Curtiss  was  confessedly  without  title,  and 
Foote  &  Stevens  purchased  but  his  bare  pos 
session.  They  stand  in  the  place  of  Curtiss, 
and  have  such  right  only  as  he  had.  If  Cur- 
tiss had  remained  in  possession  he  would  now 
be  bound  to  surrender  it  to  Brown,  for  such 
was  the  agreement  entered  into;  and  the  de- 
fendant, who  represents  his  lessors,  Foote  & 
Stevens,  is  as  much  bound  by  that  agreement 
as  Curtiss  himself.  The  agreement  certainly 
did  not  create  the  technical  relation  of  land- 
lord *and  tenant,  but,  being  an  agree-  [*55*J 
ment  to  purchase  the  land  or  surrender  posses- 
sion to  Brown,  it  estops  Curtiss  and  all  persons 
standing  in  his  place  and  stead,  from  contro- 
verting Brown's  right  to  the  possession.  Jack- 
son v.  Ayers,.  14  Johns.,  224;  Jackson  v.  Walker, 
1  Cow.,  637.  If  the  con  tract  had  been  procured 
by  fraud,  imposition  or  mistake  on  the  part  of 
Curtiss,  it  might  not  have  bound  him.  Jackson 
v.  Spear,  7  Wend.,  401.  But  nothing  of  this 
nature  was  shown,  nor  did  Curtiss,  or  those 
who  succeeded  him,  make  any  pretense  of 
title  or  right  to  the  land.  Under  such  circum- 
stances they  cannot  be  allowed  to  question 
Brown's  right  to  the  possession.  As  far  as  ap- 
pears, he  abided  fairly  by  the  agreement  with 
Curtiss,  and  the  event  by  which  that  agree- 
ment was  to  become  absolute  having  occurred, 
Brown  is  entitled  to  the  stipulated  benefit. 
That  benefit  was  a  purchase  of  the  land  of  him, 
or  a  relinquishment  of  the  possession  to  him. 
But  the  purchase  was  not  made,  nor  was  the 
possession  yielded;  this  suit  was,  therefore, 
properly  brought  to  gain  possession  of  the  land. 
The  judgment  rendered  in  favor  of  Spear 
being  as  in  case  of  nonsuit  and  not  on  the 
merits,  it  was  urged  on  the  argument  that  this 
was  not  such  a  judgment  as  was  contemplated 
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by  the  agreement  between  Brown  and  Curtiss. 
We  think  otherwise.  Spear  was  defendant  in 
the  action  referred  to  in  the  agreement,  and  he 
could  in  no  way  compel  the  plaintiff  therein 
to  bring  his  cause  to  a  determination  on  the 
merits,  for  he  might  at  any  time  abandon  the 
action.  According  to  the  agreement,  the  suf- 
ficiency of  Spear's  defense  depended  on  the 
validity  of  the  title  of  Brown,  and  if  the  plaint- 
iff in  that  suit  would  not  try  his  cause  on  the 
merits,  the  defendant  therein  could  in  no  way 
compel  him  to  do  so.  Curtiss  had  agreed  to 
abide  the  result  of  that  cause,  without  requir- 
ing it  to  be  determined  on  the  merits.  He  may 
have  supposed  that  it  would  be  so  tried  and 
disposed  of,  but  he  did  not  make  that  a  con- 
dition in  his  agreement  with  Brown.  All  he 
insisted  upon  was,  that  judgment  should  be 
rendered  in  favor  of  Spear,  in  which  event,  no 
matter  whether  the  judgment  was  by  default 
or  on  the  merits,  he  agreed  to  surrender  pos- 
session, unless  he  chose  to  purchase  the  land 
554*1  of  *Brown.  Curtiss,  therefore,  if  he 
desired  to  have  the  cause  against  Spear  tried 
and  determined  on  the  merits,  was  bound  to 
see  that  it  was  so  prosecuted  as  to  require  a 
decision  of  that  description.  That,  so  far  as 
is  material  to  this  agreement,  was  his  concern, 
not  Brown's.  The  agreement  is  explicit,  that 
if  judgment  was  rendered  in  favor  of  Spear, 
Curtiss  would  either  purchase  or  surrender 
possession  to  Brown.  Such  a  judgment  was 
rendered,  and  Curtiss  should  abide  by  his  en- 
gagement. The  land  has  not  been  purchased, 
and  Brown's  right  to  the  possession  cannot  now 
be  questioned  by  the  defendant,  or  by  anyone 
else  holding  under  Curtiss.  There  should  be 
a  new  trial. 

Ordered  accordingly. 

Explalned-34  How.  Pr.,  434 ;  4  Rob.,  574. 
Cited  in-15N.  Y.,  332;  50  N.  Y.,  585;  116  Mass., 
220;  21  Mich.,  70  :  4  Am.  Rep.,  440. 


THE  PEOPLE,  ex  rel.  COMTEK, 

v. 
REED  &  REED. 

Act  to  Abolish  Imprisonment  for  Debt — Proceed- 
ing for  Discharge,  under — Jurisdiction. 

In  a  proceeding  by  an  insolvent  debtor  for  a  dis- 
charge, pursuant  to  the  provisions  of  the  Act  to 
abolish  imprisonment  for  debt,  the  petition  must 
show  an  exact  compliance  with  one  of  the  condi- 
tions in  the  12th  section  of  the  Act.  Sess.  Laws,  1831, 
p.  399. 

A  petition  setting  forth  the  giving  of  the  bond 
specified  in  the  10th  section  of  the  Act,  does  not  con- 
fer jurisdiction.  It  should  be  the  4th  subdivision  of 
the  10th  section. 

Citations— Laws  1831,  p.  399,  sec.  10,  sub.  4,  5 ;  sec. 
13 :  3  Hill,  109. 

riERTIORARI  to  Archibald  Bull,  Esquire,  a 
\J  judge  of  Rensselaer  County  Courts.  The 
defendants  had  been  arrested  under  the  pro- 
visions of  the  Act  to  Abolish  Imprisonment 
for  Debt,  and  applied  to  the  officer  for  a  dis- 
charge upon  making  the  assignment  as  pro- 
vided by  the  Act.  The  petition  set  forth  that 
the  petitioners  had  given  "a  bond  pursuant  to 
the  10th  section  of  the  Act."  The  applica- 
tion was  opposed  by  the  relator  upon  several 
grounds,  one  of  which  was  that  the  papers  did 
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not  show  enough  to  give  the  officer  jurisdic- 
tion. The  officer  decided  that  they  gave  him 
jurisdiction,  and  proceeded  upon  the  petition, 
and  granted  a  discharge  to  the  defendants. 
The  decision  *being  made  upon  the  [*555 
question  as  to  the  officer's  jurisdiction,  refer- 
ence to  the  other  points  in  the  case  is  omitted. 

Mr.  P.  Potter,  for  relator. 

Mr.  N.  Hill,  Jr.,  for  defendants. 

By  the  Court,  Whittlesey,  J.  To  give  the 
officer  jurisdiction,  the  petitioners  must  have 
been  either:  1,  committed  after  their  arrest  un- 
der the  Act;  or  2,  have  given  the  bond  speci- 
fied in  the  4th  subdivision  of  the  10th  section 
of  the  Act;  or  3,  have  had  a  suit  commenced 
against  them  in  a  court  of  record,  in  which  by 
the  provisions  of  the  Act  they  could  not  be 
imprisoned.  Sess.  Laws  1831,  p.  399,  sec.  12. 
The  application  here  was,  probably,  on  the 
ground  of  having  given  the  bond  mentioned 
in  the  4th  subdivision  of  section  10.  The  pe- 
tition states  that  a  bond  pursuant  to  the  10th 
section  had  been  given.  But  the  10th  section 
makes  mention  of  two  bonds;  one  in  the  4th 
subdivision,  with  a  condition  to  apply  for  an 
assignment  and  discharge,  and  one  in  the  5th 
subdivision,  conditioned  that  he  will  not  re- 
move his  property.  It  is  only  the  giving  the 
bond  specified  in  the  4th  subdivision,  that  con- 
fers jurisdiction,  and  it  is  not  stated  in  the  pe- 
tition, and  we  do  not  know  that  such  a  bond 
had  been  given.  There  is,  therefore,  not  enough 
to  show  that  the  officer  acquired  jurisdiction. 
People  v.  Abel,  3  Hill,  109. 

Proceedings  reversed. 

Cited  in— 45  N.  Y.,  782;  26  Barb.,  486;  6  Abb.  Pr., 
165. 


SWARTWOUT 

v. 

THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  MECHANICS' 
BANK  in  the  CITY  OF  NEW  YORK. 

Public  Officers — Bank— Deposits. 

Where  a  public  officer  deposits  money  in  a  bank 
upon  an  account  kept  in  his  own  name,  with  his 
official  addition,  in  the  absence  of  evidence  to  the 
contrary  it  is  to  be  regarded  as  his  own  funds  and 
subject  to  his  draft. 

Citations— 1  Pet.,  Stat.  at  L.,  642 ;  5  Pet.,  Stat.  at  L., 
52. 

MOTION  *to  set  aside  the  report  of  [*656 
a  sole  referee.  An  action  of  assumpsit  was 
brought  by  the  plaintiff  to  recover  the  balance 
of  a  bank  account  kept  by  the  defendants. 
The  plaintiff  was  Collector  of  the  Customs  for 
the  Port  of  N.  Y.,  from  October  1,  1833,  and 
kept  a  bank  account  with  the  defendants  in  the 
name  of ' '  Samuel  Swartwout,  Collector, "  which 
was  continued  until  November  1,  1838,  when 
there  was  a  balance  to  his  credit  of  $751.26. 
The  deposits  upon  this  were  very  frequent,  and 
in  very  large  amounts,  frequently  exceeding 
$50,000  per  day.  During  the  same  period  the 
plaintiff  kept  another  account  with  the  defend- 
ants, in  the  name  of  "  Samuel  Swartwout,"  the 
deposits  on  which  were  few,  of  small  amounts, 
and  in  several  instances  the  proceeds  of  paper 
discounted  for  him.  The  latter  account  was 
balanced  September  11,  1838.  In  May,  1844, 
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the  plaintiff's  interest  in  the  balance  of  the  for- 
mer account,  having  been  assigned  to  J.  T..  he 
presented  a  check  for  it.  drawn  upon  the  de- 
fendants by  the  plaintiff,  and  signed  "  Sam'l 
Swartwout,  late  Collector,"  which  the  defend- 
ants refused  to  pay.  The  defense  set  up  by  the 
defendants  was  that  their  Bank  was  an  United 
States  deposit  bank  from  October,  1833,  until 
some  time  in  the  summer  of  1837,  and  the  pres- 
ident thereof  ex  officio  pension  agent  for  the 
government;  and  that  there  was  owing  the 
Bank  from  the  government,  upon  the  pension 
agency  account,  $745.58.  to  balance  which 
they  claimed  the  right  to  apply  the  balance  to 
the  credit  of  "  Samuel  Swartwout,  Collector," 
assuming  that  it  belonged  to  the  United  States. 
The  referee  reported  in  favor  of  the  claim  of 
the  plaintiff. 

Mr.  C.  P.  Kirkland,  for  defendants. 

Mr.  C.  B.  Gay.  for  plaintiff. 

By  the  Court,  Whittlesey.  J.  The  plaint- 
iff, while  Collector  of  the  Port  of  N.  Y.,  kept 
an  account  at  the  defendant's  Bank,  in  the 
name  of  "  Samuel  Swartwout,  Collector."  On 
this  account  there  is  a  balance  in  favor  of  the 
557*]  depositor  of  *$751.26,  to  recover  which 
the  plaintiff  sues,  being  out  of  office,  as  we 
may  assume  from  the  tact  that  his  check  is 
signed  by  him  with  the  addition  of  "  late  col- 
lector." The  defense  set  up  is  that  the  money 
belongs  to  the  United  States.  If  it  is  shown 
that  it  does,  in  fact,  belong  to  the  U.  S.,  and 
by  the  deposit  in  this  account  was  placed  at  the 
control  of  the  government  and  away  from  that 
of  the  plaintiff  then,  indeed,  the  plaintiff  can- 
not have  it.  We  might  possibly  infer  that  be- 
cause the  plaintiff  was  collector,  and  because 
the  account  with  the  defendants  was  opened 
with  "Samuel  Swartwout,  Collector,"  that  the 
moneys  deposited  to  the  credit  of  the  account 
were  received  by  him  in  his  official  character 
for  the  benefit  of  the  U.  S.  But  even  this 
would  not  be  sufficient  to  show  that  they  be- 
longed to  the  U.  S.  The  defendants,  to  pro- 
tect themselves  from  payment  to  the  plaintiff, 
must  show  that  by  their  account  so  kept  they 
are  liable  to  pay  the  U.  S.  this  balance.  It  is 
not  shown  what  the  laws  of  the  U.  S.,  nor  the 
instructions  of  the  Secretary  of  the  Treasury, 
are  in  regard  to  moneys  received  by  the  Col- 
lectors of  Customs.  By  the  Act  of  March  2, 
1799.  sec.  21,  1  Pet.  Stat.  atL.,  642,  it  is  made 
the  duty  of  the  collector  to  receive  money  paid 
for  duties,  to  keep  an  account  thereof,  and  pay 
to  the  order  of  the  officers  authorized  to  direct 
the  payment  thereof,  all  moneys  so  received, 
and  to  come  to  a  settlement  once  in  three 
months.  The  Act  authorizing  the  Secretary  of 
the  Treasury  to  select  banks  as  the  depositaries 
of  public  money  was  passed  June  23,  1836,  5 
Pet.  Stat.  at  L.,  52,  but  the  statute  contains  no 
directions  to  collectors,  and  the  instructions  of 
the  Secretary  of  the  Treasury,  if  any  were  ever 
given,  are  not  in  evidence.  So  far  as  we  can 
perceive,  then,  the  collector  is  to  receive  and 
keep  the  money  collected  by  him  officially, 
and  pay  it  over  to  the  order  of  the  proper  o'i- 
flcer  of  the  government.  There  is  nothing  in 
the  case  to  show  that  depositing  it  in  this  Bank 
in  the  manner  it  was  done  was  by  the  direction 
or  order  of  any  officer  of  the  government.  This 
being  so,  in  the  absence  of  other  proof  we  must 
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assume  that  this  deposit  was  like  any  other  one 
liable  only  to  be  drawn  by  the  depositor.  The 
addition  of  *  "  collector,"  in  the  keep-  [*558 
ing  of  the  account,  may  have  been  and  proba- 
bly was  to  distinguish  and  keep  separate  the 
money  he  received  in  his  official  capacity  from 
that  which  he  received  in  his  own  individual 
capacity.  But  a  deposit  in  this  manner  can 
tiardly  be  deemed  a  payment  over  of  the  money 
in  discharge  of  his  official  duty,  or  the  execu- 
tion of  his  trust.  It  is  placed  in  deposit  ready 
to  be  paid  over  upon  his  own  draft,  when  called 
upon  by  the  proper  officer  or  authority.  A  de- 
posit to  the  Secretary  of  the  Treasury  would 
bave  placed  it  beyond  the  control  of  the  plaint- 
iff; but  a  mere  deposit  by  a  collector  in  his 
own  name,  with  his  official  addition,  is  no  ac- 
counting for  the  money  received  by  him  in  his 
official  cnpacity.  A  county  treasurer,  sheriff, 
surrogate,  or  other  such  officer,  opens  an  ac- 
count with  a  bank  with  his  addition,  and  keeps 
a  separate  account  in  such  capacity;  most 
clearly  he  can  collect  such  deposits  in  his 
own  name,  and  the  bank  would  not  be  per- 
mitted to  show  that  the  money  belonged  to  the 
county,  etc.  The  same  rule  and  principle  ap- 
ply to  the  present  case. 
Motion  denied. 

Distinguished-57  How.  Pr.,  190. 
Reviewed— 24  N.  Y.,  428. 

Cited  in— 6  Abb.  N.  C.,  398  ;   32  Mich.,  136 ;   20  Am . 
Rep.,  639. 


THE  HIGHLAND  BANK  v.  DUBOIS. 

Exchange  of  Securities  by  Officers  of  a  Bank — 
Payment. 

Where  the  president  of  a  bank,  who  is  the  maker 
of  an  indorsed  note  discounted  by  it,  procures  a 
third  person  cog-nizant  of  the  facts,  to  make  a  new 
note  of  the  same  tenor  and  amount,  which  he  in- 
dorses and  exchanges  for  his  own,  and  delivers  that 
to  the  maker  of  the  new  note  for  his  security,  mak- 
ing entries  in  the  books  of  the  bank  indicating  that 
the  first  note  is  paid  and  the  second  discounted ; 
held,  that  the  first  note  was  not  paid,  but  remained 
in  force  against  both  maker  and  indorser. 

Citations— 1  R.  S.,  590,  sec.  1,  sub.  9 ;  591,  sec.  8  ; 
Laws  1843,  p.  299,  sec.  3 ;  15  Wend.,  640. 

MOTION  for  a  new  trial  upon  a  case.  The 
plaintiff  brought  assumpsit  against  the  de- 
fendant, as  indoreer  of  a  promissory  note  for 
$6,000,  made  by  Gilbert  Ogden  Fowler,  dated 
August  10, 1843,  payable  six  months  after  date. 
The  cause  was  tried  at  the  Orange  Circuit  Sep- 
tember 17,  1845,  before  the  Hon.  Charles  H. 
Ruggles,  Circuit  Judge.  The  indorsement,  pres- 
entation *for  payment,  non-payment  [*559 
and  notice  to  defendant,  were  admitted,  and 
the  plaintiff  rested.  The  following  facts  were 
then  proved,  upon  which  the  defendant  relied 
for  his  defense. 

Gilbert  Ogden  Fowler,  the  maker  of  the  note, 
was  President  of  the  Highland  Bank,  and  was 
permitted  to  discount  notes  for  the  Bank  in  the 
interval  between  the  meetings  of  the  Board  of 
Directors.  All  such  notes  were  entered  in  the 
appropriate  books  of  account  of  the  Bank, and 
in  the  offering  book,  which  was  always  read 
before  the  Board  of  Directors  at  its  next  meet- 
ing. The  note  in  suit  was  discounted  by  the 
Highland  Bank  on  the  day  of  its  date.  Octo- 
ber 28,  1843,  Fowler  told  Alfred  Post,  the 
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cashier  of  the  Bank,  that  he  would  like  to  re- 
duce his  liability  to  the  Bank  for  a  short  peri- 
od, and  requested  Post  to  sign  a  note  for  $6,000 
to  his  order,  payable  on  the  day  the  note  in  suit 
would  become  payable,  which  he  (Fowler) 
might  substitute  for  it.  Upon  Post  objecting, 
and  suggesting  that  the  withdrawal  of  the  note 
indorsed  by  the  defendant  would  be  unusual, 
Fowler  replied  that  he  (Post)  might  take  it  and 
hold  it  as  his  security  as  long  as  he  thought 
proper,  and  that  he  might  at  any  time  before 
its  maturity  restore  it  to  the  Bank  in  exchange 
for  his  own  without  its  being  formally  dis- 
counted. Post  accordingly  signed  the  new 
note,  Fowler  indorsed  it,  and  then,  as  presi- 
dent, discounted  it.  Entries  were  made  in  the 
books  of  the  Bank,  indicating  the  payment  of 
the  first  note  with  the  proceeds  of  the  second, 
which  was  entered  as  a  discounted  note  in  the 
appropriate  books.  In  the  tickler  the  first  note 
was  marked  "  paid,"  by  Post.  Fowler's  ac- 
count was  credited  with  the  payment  of  the 
note  :  it  was  taken  from  the  bundle  of  dis- 
counted notes  by  Post,  and  remained  in  his 
private  custody  until  December  27.  1843.  Fow- 
ler was  taken  very  ill  on  the  morning  of  that 
day  and  died  in  the  evening.  Between  12  and 
1  o'clock  Post  restored  the  note  to  the  bundle 
in  the  Bank, and  took  therefrom  the  note  made 
by  him  and  destroyed  it.  He  then  erased  the 
entries  in  the  books  of  the  Bank  indicating 
that  it  was  paid.  November  9,  1843,  the  High- 
56O*]  land  Bank  made  a  report  to  the  Comp- 
troller, dated  that  day  and  verified  by  the  oaths 
of  Fowler,  as  president,  and  Post  as  cashier,  of 
the  condition  of  the  Bank  November  1,  1843. 
in  which  $25,662.79  was  stated  as  the  amount 
of  loans  and  discounts  to  directors.  This  sum 
did  not  include  either  the  note  in  suit  nor  the 
one  made  by  Post.  It  was  admitted  that  the 
defendant  knew  nothing  of  the  transaction  be- 
tween Fowler  and  Post  until  after  the  protest 
of  the  note  indorsed  by  him.  The  plaintiff 
then  offered  to  prove  that,  although  the  entries 
in  the  books  of  the  Bank  showed  the  discount 
of  Post's  note  and  the  application  of  its  pro- 
ceeds to  the  payment  of  Fowler's  note  indorsed 
by  the  defendant,  yet  that  the  directors  of  the 
Bank,  in  fact,  knew  nothing  of  it.  The  judge, 
however,  excluded  the  evidence.and  the  plaint- 
iff excepted. 

The  evidence  being  closed,  tne  circuit  judge 
expressed  an  opinion  to  the  jury  that  Post's 
note  was  discounted  and  substituted  in  place  of 
the  note  in  suit,  and  that  from  the  entries  in 
the  books  of  the  Bank  and  the  report  to  the 
Comptroller,  the  Bank  was  chargeable  with 
knowledge  of  the  substitution,  and  an  acqui- 
escence in  it;  but  that  it  did  not  appear  that  the 
directors  knew  of  the  transfer  of  Fowler's  note 
to  Post,  no  such  transfer  appearing  on  the 
books  of  the  Bank,  nor  any  evidence  being 
given  that  it  ever  authorized  it;  that  there  was 
no  legal  transfer  of  the  note  to  Post;  and  that 
it  was  paid  and  satisfied.  He  also  directed  the 
jury  to  find  whether  the  note  was  transferred 
ana  delivered  by  Fowler,  as  President  of  the 
Highland  Bank,  to  Post, to  be  held  as  his  prop- 
erty or  for  his  security  against  the  note  he  had 
given  for  the  same  amount.  To  this  opinion 
and  charge  the  plaintiff  excepted.  The  jury 
found  for  the  defendant,  and  also  specially 
that  the  note  was  transfer;-  -j  and  delivered  by 
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Fowler,  as  President  of  the  Highland  Bank, to 
Post,  to  be  held  by  him  as  his  property  and  for 
his  security  against  the  note  which  he  had 
given  for  the  same  amount. 

Mr.  J.  W.  Brown,  for  plaintiff. 

Messrs.  A.  B.  Hasbrouck  and  N.  Hill, 
Jr.,  for  defendant. 

*By  the^  Court,  Whittlesey,  J.  [*561 
The  plaintiff  made  out  a  prima  facie  case,  and 
is  entitled  to  a  verdict  upon  it,  whether  the  note 
is  actually  owned  by  the  Bank  or  some  other 
person,  unless  some  valid  defense  is  estab- 
lished. The  defense  insisted  upon  at  the  trial, 
and  upon  which  the  case  turned  in  the  charge 
of  the  judge,  was,  that  the  note  was  paid  on. 
the  28th  of  October,  previous  to  its  maturity, 
with  the  proceeds  of  a  note  made  by  a  third 
person  and  indorsed  by  the  maker  of  the  one 
in  suit.  If,  indeed,  it  were  established  that  it 
was  actually  paid  by  money  raised  from  any 
source  by  the  maker,  and  the  note  placed  at  his 
control  even  before  maturity,  perhaps  it  could 
not  again  have  life  given  to  it  so  as  to  charge 
the  indorser,  whether  he  knew  of  the  fact  of 
its  payment  or  not.  The  witnesses  testify  that 
Post's  note  was  discounted  for  the  purpose  of 
taking  up  Fowler's,  and  that  Fowler's  note, 
indorsed  by  the  defendant,  was  paid  before 
maturity  with  the  proceeds  of  Post's;  and  the 
books  of  the  Bank  exactly  corroborate  their 
statements,  as  every  entry  appears  to  have  been 
made  in  them  which  would  have  been  made 
upon  the  payment  of  the  note  in  such  a  man- 
ner. The  report  to  the  Comptroller  gives 
countenance  to  the  same  view,  as  it  does  not 
embrace  in  the  statement  of  debts  owing  by 
directors  the  note  made  by  Fowler.  All  this, 
however,  is  susceptible  of  explanation,  and  it 
seems  to  me  that  it  is  clearly  explained  by  the 
testimony  of  Post,  the  maker  of  the  second 
note.  His  testimony  is  not  inconsistent  with 
the  statements  of  the  other  witnesses  ;  but  he 
goes  further  than  they  do,  and  shows  that  the 
note  in  question  was  to  be  kept  alive  ;  that, 
upon  the  transaction  testified  to  by  them,  it 
was  handed  to  him  in  pursuance  of  a  previous 
understanding,  on  the  faith  of  which  he  exe- 
cuted the  second  note,  to  be  held  by  him  as  a 
security  for  the  payment  of  the  latter,  and 
with  the  right  to  make  a  re-exchange  whenever 
he  chose.  If  the  note  in  question  had  been 
paid  in  full  and  intentionally,  as  we  should  be 
authorized  to  infer  from  the  books  and  the  tes- 
timony of  the  other  witnesses,  it  should  have 
been  canceled,  or  delivered  to  the  maker.  So 
far  from  this  being  the  case, it  was  never  given 
to  the  maker  ;  but,  on  the  contrary,  delivered 
to  Post  as  an  existing  debt,  and  without  any 
*intention  of  regarding  it  as  paid,  or  [*562 
destroying  its  vitality.  It  is  now  in  the  same 
condition  as  If  it  had  been  rediscounted  by  the 
Bank.  There  was  an  exchange  of  securities 
and  a  re-exchange.  It  has  been  suggested.and 
it  is,  perhaps,  likely  that  the  object  of  this  ex- 
change grew  out  of  the  statute  in  relation  to 
loans  to  directors  of  banks.  1  R.  S.,  590,  sec. 
1,  sub.  9.  Fowler  being  president  was,  of 
course,  a  director,  and  it  would  seem  that  he 
was  liable  upon  other  notes.  He  might  desire 
to  have  it  appear  that  the  directors  of  his  Bank 
had  loans  to  only  a  small  amount,  and  this 
might  induce  a  wish  for  the  exchange.  But  as 
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he  was  responsible  on  the  second  note  as  in- 
dorser,  he  would  as  to  this  note  come  equally 
within  the  provisions  of  the  statute  above  re- 
ferred to.  The  Act  required  a  statement  of  the 
-amount  "due  from  directors  of  the  Bank  ;" 
Laws  1848,  p.  299,sec.  3;  and  it  was,  probably, 
supposed  that  this  required  the  officers  only  to 
return  under  this  head  such  debts  as  stood 
charged  to  directors  as  makers,  and  not  those 
upon  which  they  were  collaterally  liable  as  in- 
dorsers,  although  the  Revised  Statutes  referred 
expressly  to  such  contingent  responsibility. 
Such,  certainly,  was  the  construction  given  the 
Act  by  the  officers  of  this  Bank  in  their  return 
to  the  Comptroller,  made  a  few  days  after  this 
exchange,  for  neither  the  first  note  made  by 
Fowler,  nor  the  second  made  by  Post  and  in- 
dorsed by  Fowler,  were  included  under  the 
head  of  debts  due  from  directors.  Upon  the 
inferences  drawn  from  these  facts,  it  was  con- 
tended on  the  argument  that  the  exchange  was 
made  for  an  illegal  purpose  and,  therefore, 
void.  The  report  in  evidence  shows  that  the 
capital  of  the  Bank  was  $200,000,  and  the 
amount  due  from  directors  was  but  a  little 
over  $25,000;  so  that  if  the  $6,000  were  added 
to  such  amount,  the  whole  would  be  far  with- 
in the  sum  that  might  lawfully  be  loaned  to 
directors.  It  was  not,  therefore,  an  attempt  to 
cover  up  or  conceal  any  unlawful  act, and  it  is 
not  perceived  how  it  could  in  any  manner  so 
affect  the  transaction  as  to  make  it  void.  In 
my  view  of  the  transaction,  if  Post  is  to  be  be 
lieved,  there  was  no  payment  of  the  note,  and 
the  circuit  judge  erred  in  instructing  the  jury 
as  a  matter  of  law  that  the  note  was  paid,  it 
ought,  at  least,  to  have  been  left  to  them  to 
563*]  *decide  upon  the  credit  to  be  given  to 
Post.  Independent  of  any  statutory  provision, 
the  note  in  question  would,  by  the  transaction 
of  October  28,  have  become  the  property  of 
Post,  and  for  aught  that  I  can  see  in  good 
faith.  Whether  he  continued  to  own  it,  or 
whether  it  was  again  transferred  to  the  Bank, 
is  of  no  consequence,  as  in  either  case  a  suit 
could  be  maintained  in  the  name  of  the  pres- 
ent plaintiff  for  the  owner  of  the  beneficial  in- 
terest. 15  Wend.,  640. 

There  is  a  statutory  provision  which  on  the 
argument  was  thought  to  have  a  bearing  on 
the  case.  No  conveyance,  assignment  or  trans- 
fer, not  authorized  by  a  previous  resolution  of 
the  Board  of  Directors,  can  be  made  by  any 
banking  corporation  of  any  of  its  real  estate 
or  any  of  its  effects,  exceeding  the  value  of 
$1,000.  1  R.  S.,  591,  sec.  8.  The  note  in  ques- 
tion was  transferred  by  Fowler,  as  President 
of  the  Bank,  to  Post.  This  the  jury  have 
found  specially,  and  in  so  finding  I  think  they 
have  found  that  Post  was  to  be  credited  as  a 
witness,  and  that  the  note  was  not  paid.  But 
as  no  previous  resolution  of  the  directors  was 
shown  authorizing  the  transfer  of  the  note,  I 
do  not  perceive  but  that  by  the  provision  of 
the  statute  it  was  unauthorized.  Post,  the 
transferee,  being  the  plaintiffs'  cashier,  must, 
I  think,  be  assumed  to  have  had  notice  and, 
therefore,  cannot  be  deemed  a  purchaser  for  a 
valuable  consideration  without  notice,  within 
the  meaning  of  the  section.  It  would  then  fol- 
low under  the  statute,  that  the  transfer  was 
void.  The  question  arising  from  such  a  state 
of  facts  was  argued,  and  it  was  urged  that,  al- 
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though  the  circuit  judge  should  be  found  to 
have  decided  incorrectly  in  relation  to  the  pay- 
ment, yet  the  fact  that  this  transfer  is  made 
void  by  the  statute  justified  the  direction  to 
find  a  verdict  for  the  defendant.  I  do  not  think 
it  necessary  here  to  examine  the  argument  on 
this  point.  The  question  does  not  "appear  to 
have  been  made  at  the  trial.  Perhaps  if  it  had 
been  the  plaintiffs  could  have  obviated  it  by 
showing  a  previous  resolution  of  the  Board  of 
Directors  authorizing  such  transfer,  either 
vesting  general  or  special  power  in  the  presi- 
dent in  relation  to  such  matters.  I  think  there 
should  be  a  new  trial. 
New  trial  granted. 

Cited  in— 37  N.  Y.,  410 ;  4  Trans.  App.,  333 : 24  Barb., 
562 ;  31  Barb.,  188 ;  4  Abb.  N.  S.,  278. 


*VEDDER        [*564 

v. 

THE  SUPERINTENDENTS  OF  THE 
POOR  OF  THE  COUNTY  OF  SCHENEC- 
TADY. 

An  action  cannot  be  maintained  agrainst  the  Su- 
perintendents of  the  Poor  upon  an  account  for 
services  relating  to  the  support  of  county  paupers. 

Should  the  Superintendents  refuse  to  audit  such 
an  account,  the  proper  remedy  is  by  certiorari. 
Semble.  Per  Whittlesey,  J. 

Citations— 1  R.  S.,  636,  sec.  62,  2d  ed.;  1  Hill,  195 ;  3 
Den.,  117, 119  ;  2  Hill,  9;  4  Hill,  558. 

"PRRORtothe  Schenectady  C.  P.  Vedder 
JCJ  brought  assumpsit  in  the  court  below 
against  the  Superintendents  of  the  Poor  of 
Schenectady  Co.,  for  services  as  a  justice  of 
the  peace,  performed  at  their  request.  The 
cause  was  referred  to  a  sole  referee.  On  the 
trial  it  appeared  that  the  plaintiff  was  a  justice 
of  the  peace  in  the  City  of  Schenectady,  from 
May,  1842,  to  May,  1843  and,  during  that  pe- 
riod, without  any  agreement  as  to  price,  was 
employed  to  take  affidavits  of  paupers  being 
county  charges,  and  draw  orders  for  their  re- 
lief; that  he  had  presented  his  account  for 
these  services  to  the  Superintendents,  amount- 
ing to  $104.76.  The  Superintendents  had  au- 
dited it  at  $46.50,  for  which  they  had  given  him 
an  order  on  the  county  treasurer.  In  auditing 
the  account  they  had  disallowed  certain  items. 
The  $46.50  wHich  was  allowed,  had  been  paid 
to  Vedder  by  the  treasurer  under  a  protest  that 
the  amount  disallowed  and  which  the  action 
was  brought  to  recover,  was  due.  The  plaintiff 
offered  to  prove  that  the  services  charged  in 
the  account  which  were  disallowed  by  the  Su- 
perintendents, had  been  performed,  and  that 
the  price  charged  for  each  was  but  a  reason- 
able compensation.  The  referee  held  that  the 
auditing  by  the  Superintendents  was  conclu- 
sive, and  refused  to  admit  the  evidence.  The 
plaintiff  excepted.  Judgment  was  given  by 
the  C.  P.  upon  the  report  of  the  referee,  and 
the  plaintiff  brought  error. 

Mr.  P.  Potter,  for  plaintiff  in  error.  1. 
The  power  conferred  upon  the  Superintend- 
ents of  the  Poor  to  audit  and  settle  accounts 
of  justices  of  the  peace  for  services  relating  to 
the  support  and  relief  of  county  paupers.  1 
R.  S.,  2d  ed.,  636,  sec.  62,  was  not  intended  to 
*confer  judicial  power.  It  simply  ren-  [*565 
dered  it  their  duty  to  hear  the  claims  and  pay 
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them.  2.  Inferior  jurisdictions  created  by  stat- 
ute can  exercise  no  powers  but  such  as  are  ex- 
pressly conferred.  Judicial  power  is  not 
among  those  given  the  Superintendents.  8. 
The  statute  gives  them  power  to  make  con- 
tracts and  provides  for  the  manner  they  may 
be  sued  upon  them.  2  R.  S.,  474,  sees.  97,  98. 
4.  Conferring  a  power  on  a  corporation  to  per- 
form certain  acts,  does  not  per  se  give  it  the 
exclusive  power  to  perform  them,  nor  abridge 
the  common  law  rights  of  others,  unless  by 
express  language  of  the  statute.  The  absence 
of  the  express  power  implies  a  negative. 

Mr.  S.  H.  Johnson,  for  defendants  in  er- 
ror. 

By  the  Court,  Whittlesey,  J.  The  de- 
fendants are  public  agents.  The  business  for 
which  the  action  is  brought  was  performed  by 
the  plaintiff  as  a  justice  of  the  peace  under  the 
statute,  and  I  cannot  see  how  an  action  would 
lie  against  the  defendants  in  any  event.  It  is 
true  the  case  states  that  the  service  was  ren- 
dered upon  their  employment;  which  amounts 
to  this:  one  public  officer,  at  the  request  or 
designation  of  another,  performed  service  for 
which  he  was  entitled  to  compensation  from 
the  public  treasury.  From  such  a  cause  no 
right  of  action  would  accrue  between  them, 
except  under  special  circumstances,  none  of 
which  appear  in  the  present  case. 

The  decision  was.  however,  put  upon  other 
grounds  by  the  referee.  He  held  that  the  de- 
cision of  the  Superintendents  as  an  Auditing 
Board  was  final  and  conclusive  upon  the 
plaintiff's  claim;  and  that  having  received  of 
the  county  treasurer  the  sum  allowed,  there 
was  nothing  further  due  to  him.  This  was 
correct.  In  cases  in  which  the  Auditing  Board 
has  jurisdiction  it  acts  judicially;  and  this  was 
such  a  case,  being  an  account  of  a  justice  of 
the  peace  for  services  in  relation  to  county 
poor.  By  the  62d  section,  1  R.  S.,  636,  2d  ed., 
it  is  provided  as  follows:  "  The  Superintend- 
ents of  the  Poor  in  the  several  counties  of  this 
State,  shall  audit  and  settle  all  accounts  of 


Overseers  of  the  Poor  and  justices  of  the 
peace  and  all  other  persons  for  services  relat- 
ing *to  the  support,  relief  or  transport-  [*566 
ation  of  county  paupers,  and  shall  from  time 
to  time  draw  on  the  county  treasurer  for  the 
amount  of  the  accounts  which  they  shall  audit 
and  settle."  The  61st  section  gives  the  same 
power  to  the  Supervisors  to  "  audit  and  settle 
the  charges  of  the  same  officers  and  other  for 
services  in  respect  to  the  poor  not  a  county 
charge."  In  each  of  these  cases  the  proceed- 
ings can  be  removed  by  certiorari.  They  are 
analogous  to  the  proceedings  of  Boards  of 
Town  Auditors  which  may  be  so  removed. 
People  v.  Supervisor*  of  Queens  Co.,  1  Hill,  195. 
And  if  a  certiorari  will  lie  to  these  officers  in 
such  cases,  it  follows  that  they  exercise  judi- 
cial powers  therein,  for  to  none  others  than 
those  exercising  such  powers  will  that  writ  lie. 
Weaver  v.  Devendorf,  8  Den.,  117,  119;  People 
v.  Mayor  of  N.  T.,  2  Hill,  9.  This  power  of 
the  Superintendents  is  not  only  benign  and 
salutary  in  its  effects,  producing  an  equitable 
and  effectual  determination  of  all  questions, 
but  the  obligation  to  exercise  it  is  compulsory 
and  the  court  will  constrain  them  to  exercise 
it  in  all  appropriate  cases.  Ex  parte  Green,  4 
Hill,  558. 

The  counsel  of  the  plaintiff  insists  that  the 
meaning  and  extent  of  the  authority  given  to 
the  Superintendents  "  to  audit  and  settle,"  is, 
that  they  shall  attend  to  the  hearing  of  such 
claims  as  are  referred  to  in  the  statute,  and 
when  liquidated  pay  them.  The  words  might, 
in  themselves,  bear  this  interpretation,  but 
here  the  meaning  is  palpably  to  adjust  and 
make  permanently  certain.  That  the  duty  of 
the  Superintendents  to  pay  is  not  even  im- 
plied is  manifest,  as  both  sections  of  the  stat- 
ute above  referred  to  provide,  that  after  the 
accounts  are  audited  and  settled  the  county 
treasurer  shall  pay  them. 

Judgment  affirmed. 

Distinguished— 37  Hun,  148. 

Cited  in-27  Hun,  146 ;  9  Barb.,  267 ;  12How.Pr.,  86. 
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of,  t(>'  Make   Promissory 
s— Authority  of  Agent*— £iini(<id  by  Char- 
ter—Ratification— Liability  of  Stockholders.. 

The  Tight  to*  a  'corporation  to  riSake  a  promissory 
note  in  the  transaction  of  the  business 'contem- 
plated in  its  charter,  is  recognized  by 1R.  .8.,  768rsec. 
3.  But  it  must  affirmatively  appear  that  it  -was  made 
in  the  course' of  its  legitimate  business ;  the  fact  will 
not  be  presumed,  •.•,•.-  - 

A  corporation  cannot  be  bound  by  its  agents  for 
acts  not  within  the  powers  Conferred  upon  it  by  its 
charter.  Contracts  based  on  such  acts  are  Void,  and 
a  subsequent,  ratification  by  the  directors  will  not 
render  them  valid,.-  _  • 

The  authority  of  agents  of  a  9prp.oration  mus£  be 
shown.  Proof  thajt  a  promissory'  note  purporting  to 
t>e  made  by  it  Was  signed  by  the  president  and  sec- 
retary, is  not  sufficient  without  pjroof  of  their  au- 
thority to  sign  it..  Per  Lott,  Senator.  . 

A  resolution  passed  by  the  stockholders  of  a  Cor- 
poration does  not  bfnd  It.  It  can"  only  act  in  the 
manner  provided  by  ite  charter.  Per -Lott,  Senator. 

The  provision  in  the  Act  incorporating  the  Rossie 
Lead  Mining  Co.,  Laws  of  1837,  p.  396;  rendering  the 
stockholders  liable  for  its  debts,  is,  applicable  toper- 
sons  owning  stock  when  the  suit  is  brought,  andnot 
to  those  who  were  stockholders-when  -the  .debt  was 
qontpactecfc  Pe*vLott  and  Vap-Schoonfioven,  Sena- 
tors: '  Barlofr'  and  TalCott,  Senators,  contra,.' 
':  The  opinion  in  Moss  v.  Oakley,  2  Hill,  265,  and  Moss 
v.  The  Rossie  Lead  Mining  Co.,5  7d.,137,disapproved. 
Per  Lott,  Senator. 

Citations-5  Hill,  131, 137, 139,  383,  386 ;  Laws,  1837, 
p.  441,  sees.  2,  9, 10.  p.  445 :  2  Hill,  265 : 1 R.  S.,  600,  sec. 
1,  sub.  4  ;  sees.  2,  3,  6 ;  601,  sec,  2 ;  768,  sec.  3 ;  Ang.  & 
Ames,  Corp.,  121-123.  151-164 ;  2  R.  S.,  458,  sec.  5 :  4 
Johns.  Ch.,  573,  596,  597  ;  1  Cow.,  513;  9  Paige,  470;  2 
Den.,  110 ;  2  Hill,  265 ;  3  Mass.,  17. 21 ;  Pick.,  248 ;  Laws 
1844,  p.  34 ;  Laws  1845,  p.  277 ;  Laws  1836,  ch.  193. 
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N  ERROR  from  the  Supreme  Court.     This 
was  an  action  of  debt,  brought  against  the 


f  plaintiff  in  error  as  a  stockholder  in  the  [ 
Rossie  Lead  Mining  Company,  upon  a  prom- 
issory-note dated  October  9,  -1839,  for  $4,050, 
made  in-  the  name  of  the  Company  and  pay- 
able ;One  year  after- date-,  to  the  order  of  Jloss 
and  Kuapp,  and  by  them  indorsed  and  negoti- 
ated to  the  defendant  m  error,  upon  an  exist- 
ing indebtedness.!.  The  cause,  was  first  tried  at 
the  St.  Lawrence:  .Circuit  ia  July,  1842,  and 
upon  a  bill  of  .exceptions  a  new  -trial  ordered 
ut.  the-May  Term-of  -  the  Supreme  Court  in  1843. 
See,  5  Hill,  181.  It  was  again  tried  at  the  same 
circuit. in  July,  1843,  before  the  Hon.  John 
.Willardi.  Circuit  Judge.  _  The  plaintiff  below 
proved  the  signatures  of  the=  president  and  sec- 
retaryof  -the  Company  to  the:  note,  and  that 
the  president  was  also  its  general  managing 
agent ;;  a  judgment  by  default  thereon  against 
the  Company  in  his  favor,  and  the  return  of  an 
execution  unsatisfied.  He  then  offered  in  evi- 
dence a  letter  written  by  the  secretary  of  the 
Company,,  dated.  October  6.  1839,  to  one  Lewis 
Moss,  containing  a  copy  of  a  resolution  passed 
at  a  tnee.ting.of  the  stockholders  of  the  Com- 
pany, ..that  it  was.  expedient  for  the  Company 
to  contract  with  Mcwss  and  Knapp  for  the  pur- 
chase of  their  smelting'  works,  tools,  machin- 
ery and  certain  other  property,  including  the- 
use  of  a  patent  and  some  apparatus  for  smelt- 
ing lead,  which  Moss  and  Knapp  owned.  The 
reading  of  this  was  objected  to  :  1,  because  it 
was  the  resolution  of  the  stockholders,  and  not 
of  the  officers  of  the  Corporation  ;  and  2,  that 
such  a  resolution  could  only  be  proved  by  the 
record  of  the  Company's  proceedings.  The  ob- 
jection was  overruled  and  the  evidence  admit- 
ted, and  an  exception  taken.  The  plaintiff  then 


NOTE.— Corporations— Charter — Powers  of  officers 
under— Fot  ntalities. 

"If  the  charter  of  a  corporation  provides  that  par- 
ticular agents  shall  exercise  certain  powers,  or  do 
certain  acts,  the  majority  can  have  no  right  to  in- 
terfere with  such  agents  in  the  exercise  of  the  pow- 
ers intrusted  to  them  ;  and  it  is  immaterial  that  such 
agents  were  appointed  by  the  majority,  and  that  the 
majority  have  power  to  appoint  their  successors." 
Morawetz  on  Corporations,  sec.  355,  citing  Union 
Mut.  F.  Ins.  Co.  v.  Keyser,  32  N.  H.,  313 ;  Conroy  v. 
Port  Henry  Iron  Co.,  12  Barb..  27;  Gashwiler  v. 
Willis,  33  Cal.,  11 ;  Commonwealth  v.  Church  of  St. 
Mary's,  6  S.  &  R.,  508 ;  State  v.  Curtis,  9  Nev.,  325. 
Compare  Rowland  v.  Myer,  2  Sandf .,  186 ;  3  N.  Y., 
290. 

"Where  the  charter  of  a  company  requires  con- 
tracts of  a  particular  description  to  be  signed  by 
certain  officers,  or  approved  in  a  certain  manner,  no 
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agent  can  bind  the  company  by  a  contract  of  that 
description,  unless  it  was  executed  in  the  manner 
prescribed."  Morawetz,  Corporations,  sec.  61,  cit- 
ing Hemming  v.  U.  S.  Ins.  Co.,  47  Mo.,  425 ;  Salem 
Bank  v.  Gloucester  Bank,  17  Mass.,  1 ;  Badger  v. 
American  Ins.  Co.,  103  Mass.,  244;  Head  v.  Provi- 
dence Ins.  Co..  2  Cranch,  127;  Safford  v.  Wycoff,  4 
Hill,  446.  See  Crampton  v.  Varna  R.  Co.,  L.  R.,  7 
Ch.  562 :  Murphy  v.  City  of  Louisville,  9  Bush.,  189. 
Compare  In  ie  Gen.  Provident  Ins.  Co.,  L.  R.,  14, 
Eq..  507,  513. 

Individual  liability  of  stockholders.  See  Slee  v. 
Bloom,  20  Johns.,  669,  note;  Morawetz,  Corpora- 
tions, sec.  613,  et  seq. 

Power  of  corporation  to  make  promissory  note.  See- 
Mott  v.  Hicks,  1  Cow.,  513,  note. 

Acts  within  'power  of  corporation— Presumption  a» 
to.  Wilmarth  v.  Crawford,  10  Wend.,  341,  note;  Jack- 
son v.  Brown,  5  Wend.,  590. 
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offered  in  evidence  the  records  of  two  judg- 
ments recovered  against  the  Company  by  de- 
fault upon  promissory  notes  signed  by  the  pres- 
ident of  the  Company,  dated  October  30,  1839. 
The  evidence  was  objected  to  by  defend- 
ant's counsel :  1,  as  impertinent  to  the  issue  ; 
2,  that  the  defendant  was  not  a  party  to  those 
records  ;  and  3,  that  he  was  not  a  stockholder 
in  the  Company  when  the  judgments  were  re- 
covered. The  circuit  judge  overruled  the  ob- 
jection and  admitted  the  evidence,  and  the 
569*]  defendant's  counsel  *excepted.  The 
plaintiff  then  offered  the  note  in  evidence,  and 
the  defendant's  counsel  objected,  because  no 
authority  in  the  president  and  secretary  to 
make  promissory  notes  in  the  name  of  the  Com 
pany  had  been  shown.  This  objection  was 
also  overruled,  the  note  read  in  evidence  and 
an  exception  taken.  The  plaintiff  here  rested, 
and  the  counsel  for  the  defendant  moved  for 
a  nonsuit,  because  :  1.  The  plaintiff  had  not 
proved  an  organization  of  the  Rossie  Lead 
Mining  Company  ;  2.  He  had  not  shown  any 
authority  to  give  the  note  ;  3.  He  had  not 
proved  any  consideration  for  it,  nor  that  it  was 
given  in  the  ordinary  business  of  the  Company; 
and  4.  The  officers  *of  the  Company  could  not 
give  a  note  on  time  which  would  hold  the  de- 
fendant as  guarantor.  The  circuit  judge  over- 
ruled each  of  the  objections  and  denied  the 
motion,  and  the  defendant's  counsel  excepted. 
It  was  then  shown  that  the  note  in  suit  was  one 
of  four  notes  given  to  secure  $15.000  and  in- 
terest, to  be  paid  by  the  Company  upon  an 
agreement  made  by  it  with  the  payees,  Moss 
and  Knapp,  October  9,  1839,  which  fact  was 
known  to  the  plaintiff  when  he  became  the 
holder  of  the  note,  and  that  he  took  it  upon  a 
precedent  debt  from  Moss  and  Knapp.  By  the 
agreement,  Moss  and  Knapp  sold  the  Company 
a  lease  from  George  Parish,  covering  about  50 
acres  of  land  in  Rossie,  a  portion  of  which 
was  used  for  agricultural  purposes,  and  upon 
which  was  erected  a  smelting  works,  eighteen 
or  twenty  small  houses  for  workmen,  a  store, 
and  a  building  originally  built  for  a  dwelling, 
but  then  used  as  a  school-house  ;  their  interest 
in  a  contract  with  Parish  to  wash  and  smelt 
lead  ore  ;  their  interest  in  a  contract  withFitz- 
hugh  and  Vandewater  for  the  transportation 
of  freights  to  Oswego,  Utica,  Albany  and  N. 
Y. ;  the  use  of  a  patent  right  for  a  smelting 
furnace,  a  three  acre  lot  with  a  dwelling-house 
upon  it,  and  a  quantity  of  personal  property 
specified  in  an  inventory  annexed,  among  the 
items  of  which  was  a  threshing-machine.  They 
also  relinquished  a  claim  which  they  made 
against  the  Company  upon  a  contract  entered 
into  with  the  original  stockholders  September 
12,  1836,  being  some  time  prior  to  their  becom- 
ing incorporated,  for  smelting  lead  ore.  This 
57O*]  *claim,  amounting  to  about  $10,000, 
the  Company  had  not  recognized.  It  was  fur- 
ther shown  that  the  property  sold  the  Company 
under  and  by  the  agreement,  was  taken  posses- 
sion of  by  it  and  used  until  its  failure,  when  a 
portion  was  sold  on  execution  by  the  sheriff, 
and  the  remainder  went  into  the  hands  of  a  re- 
ceiver appointed  by  the  Court  of  Chancery  ; 
and  that  the  price  of  $15,000  paid  for  it  was 
made  up  without  including  in  the  amount  any 
thing  for  the  claim  for  damages,  the  patent- 
right  or  the  threshing-machine.  These  were 
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thrown  into  the  bargain,  because  the  Company 
insisted  upon  it.  The  circuit  judge  charged 
the  jury  that  the  plaintiff  was  entitled  to  re- 
cover the  amount  of  damages  recovered  against 
the  Corporation,  excluding  the  costs  of  that 
suit.  The  counsel  for  the  defendant  requested 
him  to  charge,  that  the  plaintiff  was  not  enti- 
tled to  recover,  for  the  same  reasons  which 
were  stated  on  the  motion  for  nonsuit,  and 
also,  because  1.  The  consideration  of  the  note 
was  illegal,  and  not  within  the  corporate  pow- 
ers of  the  Company  ;  2.  The  defendant  was  a 
guarantor  for  the  debt  of  the  Company,  and 
entitled  to  hold  its  agents  strictly  within  the 
bounds  of  their  authority,  and  the  evidence 
showed  an  unwarranted  exercise  of  authority 
in  the  purchase  from  Moss  and  Knapp,  of 
which  fact  the  plaintiff  had  notice  ;  and  3.  A. 
part  of  the  consideration  of  the  note  arose  be- 
fore the  defendant  became  a  stockholder  of 
the  Company.  This  request  the  circuit  judge 
refused  to  grant,  and  charged  the  jury  that,  as 
matter  of  law,  the  reverse  of  each  of  the  prop- 
ositions was  true ;  and  the  defendant's  coun- 
sel excepted.  The  jury  found  for  the  plaintiff 
$4,780.90.  Upon  the  argument  of  the  motion 
for  a  new  trial  on  the  bill  of  exceptions,  the 
opinion  of  the  court  was  as  follows  : 

NELSON,  Ch.  J.  In  the  first  place  the  evi- 
dence in  the  case  shows  that  the  claim  for  dam- 
ages upon  the  smelting  contract  constituted  no 
part  of  the  consideration  money  for  which  in 
part  the  note  in  question  was  given.  The 
$15,000  was  given  for  the  interest  of  Moss  and 
Knapp  in  the  smelting  works  and  appurte- 
nances. This  was  the  estimate  of  the  value  at 
the  time  *and,  as  appears,  no  more  [*571 
than  the  property  was  worth  in  cash.  This 
evidence  in  no  way  contradicted  the  written 
contract  of  purchase,  but  was  entirely  consist- 
ent with  every  part  of  it.  There  were  mutual 
claims  for  damages  between  the  parties  at  the 
time,  growing  out  of  the  smelting  contract. 
On  the  one  side,  for  non-compliance  on  ac- 
count of  the  impurities  of  the  ore  delivered; 
and  on  the  other,  for  not  going  on  and  smelt- 
ing the  article  as  stipulated.  These  claims  were 
mutually  given  up  and  canceled,  without  be- 
ing taken  into  the  account  in  putting  a  valua- 
tion on  the  property.  The  fact  of  the  exist- 
ence of  these  contested  claims  for  damages  and 
other  difficulties  growing  out  of  the  contract 
may  and  probably  did  form  an  inducement  to 
the  sale  and  purchase  of  the  apparatus  on  both 
sides.  But  that,  of  itself,  cannot  be  regarded 
as  part  consideration  of  the  purchase  within 
the  sense  of  the  term  as  contended  for  here.  It 
constituted  no  part  of  the  purchase  money  of 
the  property  sold  and  delivered  to  the  Com- 
pany. Indeed,  in  looking  at  the  ground  of 
the  claim  put  forth  by  Moss  and  Knapp,  in 
connection  with  the  contract,  it  is  quite  diffi- 
cult to  see  any  foundation  in  law  for  it.  But, 
in  the  next  place,  if  it  did,  I  am  inclined  to 
think  that  these  inchoate  disputed  claims  aris 
ing  out  of  alleged  breaches  of  the  smelting 
agreement,  in  the  course  of  its  execution  did 
not  constitute  any  debt  or  demand  against  the 
Company  within  the  meaning  of  the  charter 
in  this  particular  until  adjusted  between  the 
parties,  either  by  amicable  arrangement  by 
the  competent  parties  or  by  suit.  It  was  a 
claim  sounding  in  damages  for  breaches  of  the 
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contract,  occurring  and  running  through  a 
period  of  some  year  and  a  half,  and  would  not 
and  did  not  assume  the  form  or  nature  of  a 
debt,  in  the  strict  legal  acceptation  of  the  term, 
until  adjusted  by  the  arrangement  in  October, 
J839.  It  was  then,  also,  a  claim  entire  and 
incapable  in  law  of  being  severed  and  appor- 
tioned according  to  the  several  periods  when 
the  breaches  may  have  occurred,  if  at  all.  It 
became  a  debt  or  demand  against  the  Company, 
in  the  sense  of  the  statute,  when  the  adjust- 
ment took  place  and  not  before. 

All  the  other  questions  in  the  case  will  be 
572*]  found  considered  *and  disposed  of 
when  this  one  and  the  suit  against  the  Com- 
pany were  formerly  before  the  court.  5  Hill, 
131,  137.  New  trial  denied. 

Mr.  J.  Van  Buren,  for  the  plaintiff  in  er- 
ror, urged  the  several  points  contained  in  the 
exceptions  taken  upon  the  trial. .and  insisted 
that  the  assumption  by  the  Company  of  the 
agreement  between  Moss  and  Knapp  with  Fitz- 
hugh  and  Vandewater,  and  the  purchase  of 
the  patent-right  to  use  the  smelting  apparatus, 
were  each  without  the  corporate  powers  of  the 
Company,  and  the  purchase  of  the  three  acre 
lot  was  prohibited  by  the  Statute  in  relation  to 
Corporations,  1  R.  S.,  599,  sec.  1,  sub.  4,  as  the 
Company  was  then  possessed  of  real  estate  to 
the  full  amount  of  its  capital;  and  that  these 
questions  should  have  been  submitted  to  the 

jury- 

Messrs.  J.  A.  Spencer  and  F.  Kernan, 

for  defendant  in  error. 

Lott,  Senator.  After  a  careful  examination 
of  the  Act  to  Incorporate  the  Rossie  Lead  Min- 
ing Company,  Laws  of  1837,  p.  441,  I  have 
arrived  at  the  conclusion  that  stockholders  who 
were  such  at  the  time  the  debts  due  from  the 
Corporation  were  contracted,  and  they  only, 
are  liable  for  their  payment.  It. was  declared 
by  the  2d  section  of  the  Act  that  the  owners  of 
the  interests  under  the  lease  and  the  supple- 
mental agreement  therein  mentioned  should  be 
the  owners  of  the  capital  stock  in  the  propor- 
tion of  their  interests.  They  had,  as  appears 
by  the  contract  of  September  12,  1836,  with 
Moss  and  Knapp,  previously  formed  themselves 
into  a  stock  company,  and  contracted  for  the 
smelting  and  sale  of  the  lead  ore  they  should 
obtain  from  the  mines  leased  to  them.  In  this 
state  of  their  affairs  (which  it  appears  to  me 
very  important  to.  bear  in  mind  in  giving  a  con- 
struction to  this  Act),  they  became  incorporated 
by  the  same  name  which  the  joint  stock  com- 
pany bore,  and  for  the  specific  term  to  which 
their  rights  of  mining  were  limited  by  the 
lease.  The  Act  of  incorporation  does  not, 
however,  confer  all  the  rights  usually  incident 
573*]  to  a  corporation.  A  very  important 
privilege,  exemption  of  the  stockholders  from 
personal  liability  for  its  debts,  is  denied  them, 
and  they  are  made  severally  as  well  as  jointly 
liable  therefor. 

If  the  9th  section  had  only  declared  this  per- 
sonal liability  of  the  stockholders  and  no  pro- 
vision had  been  made  by  it  and  the  10th  sec- 
tion for  suing  them,  I  apprehend  there  could 
be  no  reasonable  doubt  that  it  applied  to  those 
only  who  were  such  at  the  time  the  debt  was 
contracted.  That  is  referred  to  and  spoken  of 
in  connection  with  this  liability.  It  is,  more- 
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over,  the  natural  construction.  The  right  of 
the  creditor  accrues  on  the  creation  of  the  debt. 
As  a  general  rule,  he  can  only  look  for  its  pay- 
ment to  the  individual  contracting  it.  If  credit 
is  given,  it  is  on  his  means  and  responsibility, 
and  it  appears  to  me  that  the  intention  of  the 
Legislature,  in  securing  the  personal  liability 
of  the  stockholder,  was  only  to  give  the  cred- 
itor the  same  security  he  would  have  if  the 
Company  had  not  become  incorporated.  The 
latter  part  of  the  9th  and  the  10th  sections  of 
the  Act  impose  no  new  obligation  and  create 
no  new  liability  on  the  part  of  the  stockholders, 
nor  give  any  new  right  or  security  to  the  cred- 
itor. They  only  operate  on  his  remedy  to  en- 
force and  make  available  the  right  previously 
secured.  It  is  declared  that  the  creditor  may 
sue  any  stockholder.  There  may  be  justice  in 
giving  him  the  election  to  sue,  either  one  who 
was  a  stockholder  when  the  debt  was  contract- 
ed or  one  who  may  have  become  so  by  a  sub- 
sequent purchase  at  a  reduced  price  in  conse- 
quence of  the  outstanding  debts  at  the  time  ; 
but  I  cannot  discover  any  principle,  either  in 
the  nature  of  the  business  or  the  objects  of  the 
incorporation,  to  justify  a  provision  depriving 
him  of  a  remedy  against  one  owning  stock  at 
the  time  he  gave  the  Company  credit,  and  lim- 
iting his  right  to  seek  satisfaction  from  a  per- 
son who  subsequently  became  a  stockholder 
and  to  whose  responsibility  he  never  trusted. 
Such  a  provision  would  be  unreasonable,  and 
a  construction  which  would  lead  to  such  a  re- 
sult should  not  be  given  to  the  Act  unless  ab- 
solutely necessary  to  give  it  effect.  And,  in 
my  opinion,  it  is  not  required  and  would  be 
inconsistent  with  its  whole  scope  and  design. 
The  stockholders  are  declared  to  be  liable  for 
*the  payment  of  all  debts.  As  soon,  £*574 
therefore,  as  a  contract  is  made,  the  liability 
attaches  and,  of  necessity,  to  the  stockholders 
at  the  time,  and  this  cannot  be  devested  except 
by  satisfaction  of  the  demand.  It  is  not  strictly 
a  case  of  guaranty  or  suretyship,  where  laches 
or  indulgence  by  the  creditor  would  operate  as 
a  discharge.  It  is  a  burden  imposed  on  each 
stockholder,  as  one  of  the  conditions  of  the 
charter,  that  he  shall  be  a  principal  debtor  for 
all  debts  or  demands  contracted  by  the  Cor- 
poration while  he  is  a  member  of  it.  The  ob- 
ject of  the  Legislature  was,  doubtless,  security 
to  those  dealing  with  the  Company,  and  the 
construction  given  by  the  Supreme  Court  is 
the  only  one  which  can  fully  and  effectually 
carry  out  that  intention.  If  their  remedy  were 
confined  to  those  owning  stock  when  suit  was 
brought,  or  when  judgment  was  recovered,  or 
execution  issued  or  returned,  great  facilities 
would  be  afforded  for  those  who  had  derived 
the  benefit  of  the  labor  or  property  for  which 
the  debt  was  incurred,  in  the  increased  value 
of  the  stock,  or  by  the  receipt  of  dividends,  to 
avoid  personal  responsibility  by  transferring 
their  stock  in  anticipation  of  a  suit  to  enforce 
payment.  A  creditor  would  by  that  means  be 
deprived  of  the  security  upon  which  it  is  rea- 
sonable to  presume  he  relied  when  the  credit 
was  given,  and  be  compelled  to  seek  redress 
from  parties  who  were  unknown  at  the  time 
and  whom  he  might  have  been  unwilling  to 
trust.  It  is  no  answer  to  this  view  of  the  case 
to  say  that  if  a  fraudulent  transfer  was  made 
the  liability  would  not  be  discharged,  and  the 
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recourse  might  be  had  to  the  prior  holder  of 
the  stock  Proof  to  establish  such  a  fact  is 
always  difficult,  and  it  is  not  just  or  reason- 
able to  impose  the  necessity  of  furnishing  it 
on  a  creditor.  I  am  aware  that  this  construe 
tion  is  not  in  accordance  with  the  decisions  of 
the  courts  of  Massachusetts  and  Connecticut 
on  statutes  of  an  analogous  character,  referred 
to  in  Moas  v.  Oakley,  2tii\\,  265.  Without  ex- 
amining the  reasons  assigned  for  those  decis- 
ions, it  is  sufficient  to  say  they  have  no  con- 
trolling authority.  The  principal  case  in  Con- 
necticut did  not  meet  the  unanimous  approval 
of  the  court ;  and  as  was  shown  by  Justice 
Bronson  in  MOM  v.  Oakley,  the  others  are  dis- 
575*]  tinguishable  from  *the  present  case. 
Assuming,  then,  the  rule  above  adopted  to  be 
correct,  it  remains  to  be  considered  whether 
the  defendant  is  liable  under  it  for  the  debt  in 
question.  The  suit  is  brought  on  a  negotiable 
promissory  note  purporting  to  have  been  made 
by  the  Rossie  Lead  Mining  Company,  payable 
one  year  after  date  to  the  order  of  Moss  and 
Knapp,  and  by  them  indorsed  to  the  plaintiff. 
It'  the  Company  were  authorized,  in  the  exer- 
cise of  its  legitimate  business,  to  make  it,  the 
question  is  presented  by  the  case  whether  its 
execution  was  proved.  It  is  signed  by  J. 
Averill,  as  president,  and  D.  C.  Judson,  as 
secretary;  and  it  is  shown  that  they  were  such 
officers  at  that  time,  and  that  Averill  was  also 
"general  managing  agent."  There  is,  how- 
ever, nothing  in  the  nature  of  those  offices,  as 
connected  with  the  object  and  business  of  the 
Company,  from  which  a  general  power  to 
make  notes  could  be  implied.  The  affairs  of 
the  Corporation  were  to  be  conducted  by  five 
directors,  a  majority  of  whom  formed  a  Board 
for  the  transaction  of  business,  and  a  decision 
of  a  majority  of  those  duly  assembled  as  a 
Board  was  requisite  to  make  a  valid  corporate 
act.  1  R.  S.,  600,  sec.  6.  The  authority  of 
the  Board  to  the  president  and  secretary  was, 
therefore,  necessary  to  give  validity  to  the 
note.  This  was  not  shown.  The  resolution 
passed  at  the  meeting  of  the  stockholders  con- 
tained in  the  letter  of  the  secretary  dated  Oc- 
tober 6,  1839,  could  not  bind  the  Corporation, 
especially  so  as  to  affect  the  members  not  pres- 
ent. When  a  charter  invests  a  Board  with  the 
power  to  manage  the  concerns  of  a  corpora- 
tion, the  power  is  exclusive  in  its  character. 
The  corporators  have  no  right  to  interfere 
with  it,  and  courts  will  not,  even  on  a  petition 
of  a  majority,  compel  the  Board  to  do  an  act 
contrary  to  its  judgment.  Ang.  &  Ames, 
Corp.,  121-123,  151-164.  The  stockholders  as 
such,  in  their  collective  capacity  could  do  no 
corporate  act.  The  directors  were  their  rep- 
resentatives and  alone  authorized  to  act.  It  is 
one  of  the  fundamental  conditions  of  the  con- 
tract into  which  the  corporators  have  entered 
I  iy  becoming  members  of  ftie  Corporation,  that 
its  concerns  shall  be  managed  in  the  manner 
prescribed  by  the  Act  of  incorporation,  and 
from  this  no  essential  departure  can  be  made. 
576*|  But  *if  such  a  resolution  properly 
passed  were  obligatory,  and  could  have  au- 
thorized the  officers  of  the  Company  to  make 
the  note,  yet  the  objection  to  the  proof  was 
well  taken.  No  original  minutes  of  the  meet- 
ing were  produced  nor,  indeed,  was  there  any 
evidence  that  such  a  meeting  had  ever  been 
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held.  The  mere  production  of  Judson's  let- 
ter, stating  it,  did  not  prove  the  fact.  Nor 
were  the  two  records  of  judgment  against  the 
Company  admissible  as  "  persuasive  evidence  " 
of  the  authority  of  the  president  to  make  the 
note.  They  did  not  tend  to  that  object.  Both 
of  the  notes  on  which  they  were  recovered 
were  dated  October  30,  1839,  twenty  one  days 
after  the  note  in  suit.  If  they  had  been  con- 
currently given,  and  for  the  same  considera- 
tion as  is  stated  to  have  been  the  case  in  Moss 
against  the  Company,  5  Hill,  139,  they  might, 
possibly,  have  afforded  some  color  of  authority, 
or,  at  least,  fortified  the  other  evidence  of  rati- 
fication, provided  the  suits  had  been  actually 
and  in  good  faith  defended,  although  the  po- 
sition is  very  questionable.  But  a  judgment 
"  by  default"  in  a  suit  which  must  be  com- 
menced by  the  service  of  the  first  process  on 
the  presiding  officer,  cashier,  secretary  or 
treasurer,  if  there  be  such  officers,  2  R.  S., 
458,  sec.  5,  and  which,  in  the  absence  of  proof 
of  service  upon  the  treasurer,  I  think  it  is  fair 
to  presume  was  commenced  by  such  service, 
either  on  Averill,  the  president,  or  Judson,  the 
secretary,  cannot,  without  it  is  shown  to  have 
come  to  the  knowledge  of  the  Board  of  Di- 
rectors, have  that  effect ;  especially  as  against 
a  defendant  who  was  not  a  stockholder  when 
it  was  obtained.  It  would,  in  effect,  be  estab- 
lishing the  principle,  that  one  unauthorized 
act  by  the  officers  of  a  corporation  would  jus- 
tify and  legalize  another.  There  was,  there- 
fore, no  legal  evidence  of  the  execution  of  the 
note  by  the  Company,  and  the  circuit  judge 
erred  in  permitting  it  to  be  read.  The  proof 
afterwards  introduced  to  show  a  subsequent 
ratification  of  the  act,  was  insufficient  to  charge 
the  defendant.  To  have  rendered  it  available 
as  against  him,  it  should  have  been  shown 
that  the  act  was  adopted  while  he  was  a  stock- 
holder. He  sold  his  stock  December  10, 1839, 
and  the  note  was  made  the  9th  of  October  pre- 
vious. The  principal  circumstances  relied  on 
to  show  a  ratification  during  the  intermediate 
time  are*the  use  of  the  personal  prop  [*577 
erty,  and  the  occupation  of  the  real  estate  for 
which  the  note  was  given.  That,  however, 
was  no  evidence  of  a  change  of  ownership.  It 
was  perfectly  consistent  with  their  prior  relation 
to  Moss  and  Knapp.  The  workmen,  who  had 
been  previously  in  their  employment, continued 
to  work  and  occupy  the  premises  as  they  had 
previously  done.  There  was,  therefore,  no 
external  change  in  the  management  of  the  af- 
fairs of  the  Company.  It  is  true  one  of  the 
witnesses  saw  four  of  the  directors  at  the 
works  after  the  sale,  and  some  of  them  there 
about  the  time  it  was  going  on.  This  cannot 
amount  to  a  ratification,  ft  is  not  inconsistent 
with  the  continuance  of  the  smelting  contract 
of  September  12, 1846.  But  if  it  were  not,  the 
presence  or.  indeed,  the  active  interference  of 
individual  directors  would  be  inoperative  and 
ineffectual.  The  concurrence  of  a  majority  of 
the  Board,  when  duly  assembled,  is  requisite 
to  constitute  a  valid  act.  The  assent  of  the 
several  members  separately  is  not  enough. 
Livingston  v.  Lynch,  4  Johns.  Ch.,  596,  597. 
The  ratification  of  an  unauthorized  transaction 
can  never  be  inferred  from  the  acts  of  the  very 
officers  or  agents  by  whom  it  was  made.  The 
assent  or  recognition  of  the  principal  must  be 
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shown.  In  any  view  of  the  case,  therefore,  I 
am  of  opinion  that  there  was  no  proof  either 
of  the  original  execution  of  the  note  or  its  sub- 
sequent ratificntion.  As,  however,  this  defect 
may  be  supplied  on  a  new  trial,  I  will  proceed 
to  examine  into  its  validity  on  the  assumption 
that  it  was  made  by  the  authority  of  the  Board 
of  Directors. 

The  right  of  a  corporation  to  make  a  prom- 
issory note  for  a  debt  incurred  in  the  course 
of  its  legitimate  business,  although  it  is  not  ex- 
pressly authorized  to  contract  in  that  form, 
appears  to  be  conceded  in  our  courts.  Mott  v. 
Hicks,  1  Cow.,  513;  Atty-Gen.  v.  Life  and  Fire 
Ins.  Co.,  9  Paige.,  470.  The  power  is,  indeed, 
recognized  by  the  Revised  Statutes  to  exist  in 
every  corporation  capable  by  law  of  making 
contracts.  1  R.  S.,  768,  sec.  8.  But,  in  the 
view  I  have  taken  of  the  case,  it  is  unnecessary 
to  examine  whether  the  Rossie  Lead  Mining 
Company  had  this  power.  I  am  satisfied  that 
the  note  in  question  was  given  for  purposes 
and  objects  unauthorized  by  its  charter  and, 
578*]  therefore,  *not  obligatory.  It  was  in- 
corporated "for  the  purpose  of  raising  and 
smelting  lead  ore  or  galena,  at  Rossie  in  St. 
Lawrence  County,"  with  a  capital  of  $24,000, 
divided  between  the  members  of  the  Company 
of  the  same  name,  already  formed  and  in  oper- 
ation. It  is  declared  by  statute,  1  R.  S.,  600, 
sec.  3,  that  no  corporation  shall  possess  or  ex- 
ercise any  corporate  powers  not  expressly  giv- 
en in  its  charter  or  enumerated  in  the  general 
powers  given  to  all,  except  such  as  shall  be 
necessary  to  the  exercise  of  those  so  enumer- 
ated. The  note  in  question  was  given  for  part 
of  the  consideration  agreed  to  be  paid  Moss 
and  Knapp  for  their  transfer  to  the  Company 
of  real  estate  and  property  to  be  used  as  an  ad- 
dition to  its  capital.  Every  corporation  has 
the  general  power  "to  hold,  purchase  and  con- 
vey such  real  and  personal  estate  as  its  pur- 
poses shall  require,  not  exceeding  the  amount 
limited  in  its  charter."  1  R.  S.,  600,  sec.  1,  sub. 
4.  That,  however,  does  not  confer  an  unlim- 
ited discretion  as  to  the  amount  of  property  so 
to  be  held  or  purchased,  even  when  there  is  no 
limitation  as  to  it  in  the  charter,  especially 
when  the  business  of  the  Corporation  requires 
a  capital  that  is  fixed  and  limited.  It  is  always 
contemplated  that  the  transactions  of  the  Com- 
pany shall  be  limited  to  its  capital.  Each 
stockholder  must  be  presumed  to  be  influenced 
by  the  fact,  and  particularly  so  when  he  can 
be  made  liable  individually  for  the  Company's 
debts.  It  is  evident  that  the  Legislature,  in 
granting  special  privileges  to  a  corporation,  do 
not  contemplate  that  the  capital  shall  be  in- 
creased to  an  amount  beyond  that  specified  in 
the  charter.  That  is  made  the  basis  of  secu- 
rity for  the  satisfaction  of  the  debts  of  the  Com- 
pany, and  no  part  of  it  can  be  withdrawn  with- 
out the  consent  of  the  Legislature.  1  R.  S., 
601,  sec.  2.  There  is  an  additional  considera- 
tion, which  appears  to  me  conclusive  on  the 
question.  The  whole  policy  of  our  law  re- 
quires that  the  entire  capital  shall  be  paid  in 
in  cash,  so  as  to  furnish  a  substantial  security 
for  the  discharge  of  responsibilities  incurred 
in  its  dealings.  The  Company  cannot  receive 
any  evidence  of  debt  in  lieu  of  cash,  in  pay- 
ment of  any  portion  of  its  capital,  nor  permit 
any  part  of  the  capital  to  be  withdrawn.  Id. 
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The  whole  policy  of  these  provisions  would  be 
evaded,  if  the  transaction  *under  con-  [*579 
sideration  were  sanctioned.  It  appears  by  the 
Act  of  incorporation  itself,  that  the  corporatoi  s 
were  at  the  time  of  its  passage  the  owners  of 
certain  rights,  under  a  lease  to  discover  and 
work  lead  mines  at  Rossie,  for  a  specific  peri 
od.  The  duration  of  the  charter  was  limited 
to  the  same  time.  It  is  evident,  therefore,  that 
its  operations  were  intended  to  be  limited  and 
restricted  to  the  land  in  the  lease  referred  to. 
No  additional  capital  was  authorized  or  con- 
templated. By  the  mode  adopted,  however, 
it  obtains  a  property  as  an  addition  to  its  cap- 
ital to  the  amount  of  $15,000;  not  by  the  pay- 
ment of  cash,  but  by  incurring  a  de'bt  for  the 
whole  sum,  payable  in  four  annual  install- 
ments, with  interest.  And  they  were  at  per- 
fect liberty  to  part  with  the  whole  of  this  the 
next  day,  without  having  paid  a  cent  therefor, 
and  divide  the  proceeds  among  the  stockhold- 
ers ;  and  permit  the  vendor,  as  a  creditor  for 
nearly  two  thirds  of  the  entire  actual  capital, 
to  come  in  and  deprive  to  that  extent,  or  at 
least  in  that  proportion,  the  workmen  and  oth 
er  bonafide  creditors  of  their  right  to  payment 
out  of  the  capital ;  a  result  never  anticipated 
by  the  Legislature.  So,  on  the  other  band, 
the  liability  of  the  individual  stockholders 
might  be  increased  far  beyond  the  amount  ever 
contemplated  by  them,  without  their  receiving 
any  benefit  therefrom.  If,  however,  I  am  mis- 
taken in  this  view  of  the  question,  and  the  Cor- 
poration had  authority  to  make  a  purchase  on 
credit  of  property  deemed  necessary  for  its  le- 
gitimate purposes,  yet  I  am  clearly  of  the  opin- 
ion that  its  powers  were  exceeded  in  the  pur- 
|  chase  of  the  farm,  the  three  acre  lot,  the  school- 
house,  store  and  threshing-machine.  It  had 
no  authority  to  engage  in  agricultural  or  mer- 
cantile pursuits,  or  the  education  of  youth. 
They  were  all  very  laudable  pursuits  and, 
probably,  as  profitable  as  raising  and  smelting 
ore;  but  they  were  foreign  to  the  purposes  for 
which  the  Corporation  was  created,  and  obvi- 
ously not  necessary  to  carry  them  into  effect. 
This  is,  indeed,  conceded  by  the  learned  judge 
who  delivered  the  opinion  in  Moss  against  the 
j  Company,  5  Hill,  137,  which  was  adopted  by 
!  the  court  below  in  this  case.  He,  however,  to 
!  justify  this  purchase  of  property,  which,  to 
!  use  his  language,  "in  the  abstract  did  not 
!  *come  within  the  corporate  powers  of  [*58O 
|  the  defendants,"  says:  "It  seems  the  vendors 
were  not  willing  to  except  anything,  and  the 
defendants  took  the  whole  ;  and  we  must,  if 
necessary,  intend  this  was  so  on  the  presump- 
tion that  they  would  not  willfully  transgress 
their  powers.  It  might,  therefore,  be  inferred 
that  they  purchased  the  extra  land,  if  any,  the 
school-house,  threshing  machine,  etc.,  as  asine 
qua  non  to  a  bargain,  which  on  the  whole  was 
valuable  and  pertinent  to  their  business." 
"This,"  he  adds,  "they  had  aright  to  do."  To 
this  doctrine  I  cannot  yield  my  assent.  No  in- 
ference can  be  made  in  favor  of  a  body  of  lim- 
ited powers,  and  it  can  afford  no  justification 
for  an  unauthorized  or  illegal  act,  that  a  law- 
ful object  could  not  be  otherwise  attained.  In- 
dividual stockholders,  on  becoming  subscrib- 
'  ers  to  the  stock  of  a  corporation,  are  apprised 
i  by  its  charter  of  the  powers  conferred  upon  its 
I  agents.  These  cannot  be  transcended  by  any 
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•considerations  of  expediency  which  they  sup- 
pose may  result  to  the  stockholders  from  an 
.act  not  within  the  scope  of  their  authority. 
The  relative  rights  of  a  corporation  and  its 
stockholders  were  considered  in  the  case  of  the 
Hartford  and  New  Haven  R.  R.  Company  v. 
Croswell,  5  Hill,  383.  It  was  there  held  that 
"No  radical  change  or  alteration  can  be  made 
or  allowed,  by  which  new  and  additional  ob 
jects  are  to  be  accomplished  or  responsibilities 
incurred  by  the  company  so  as  to  bind  the  in- 
dividuals composing  it  without  their  assent." 
P.  386.  The  same  rule  was  applied  by  Cluin- 
•cellor  Kent  to  a  private  association,  in  Living- 
ston v.  Lynch,  4  Johns.  Ch.,  573,  above  cited. 
The  principle  is  a  sound  one,  and  appears  to 
me  conclusive  on  the  main  question  in  this 
•case.  It  appears  that  the  proprietor  of  the  min- 
ing lands  at  Rossie  gave  leases  of  separate  por- 
tions thereof  to  different  individuals  on  which 
separate  associations  located.  The  Rossie  Lead 
Mining  Company  held  one;  the  Rossie  Galena 
•Company,  incorporated  at  the  same  time. Laws 
1837,p.  445,held  another;  and  Moss  and  Knapp 
;a  third  one  ;  which  latter  was  assigned  to  the 
Rossie  Lead  Mining  Company  as  part  of  the 
•consideration  of  the  note  in  question.  If  in- 
stead of  this  lease,  the  rights  of  the  "  Galena 
•Company"  had  been  purchased,  I  presume  it 
581]  *would  not  have  *been  contended  that 
it  was  within  the  corporate  powers.  But  there 
is  no  difference  in  principle  between  the  cases. 
There  are  other  provisions  of  the  contract 
which  appear  exceptionable.  The  power  of 
smelting  lead  was,  as  it  appears  to  me,  clearly 
intended  to  be  of  such  only  as  the  Company 
raised.  It  could  not,  therefore,  assume  the 
•contract  with  Parish.  The  undertaking  to  car- 
ry out  the  stipulations  of  Moss  and  Knapp's 
•contract  with  Fitzhugh  and  Vandewater  also 
seems  to  me  to  have  been  unauthorized. 

There  is  another  objection  taken  on  the  trial 
-which  I  will  briefly  notice.  It  relates  to  the 
proof  given  to  show  that  the  account  rendered 
for  damages  under  the  smelting  contract  did 
cot  form  a  part  of  the  consideration  of  $15,000 
for  which  in  part  the  note  in  question  was 
given.  The  relinquishment  of  mutual  claims 
•by  one  party  against  the  other  appears  in  the 
agreement  itself  ^tohave  entered  into  the  con- 
sideration therefo'r.  And  although  it  may  not, 
as  Ch.  J.  Nelson  says,  have  formed  "  a  part  of 
the  purchase  money  of  the  property  sold  and 
•delivered  to  the  Company,"  yet  it  does  not  fol- 
low that  it  did  not  constitute  a  part  of  the  sum 
agreed  to  be  paid  by  the  Company.  It  is  true 
one  of  the  partners  of  Moss  &  Knapp  swears 
that  the  claim  was  thrown  in  although  he 
•considered  it  justly  due,  but  that  does  not 
prove  that  the  Company  would  have  paid  the 
amount  agreed  on  if  that  account  had  not  been 
settled.  Indeed,  it  appears  in  the  letter  of  Jud- 
sou,  that  but  for  certain  circumstances  said  to 
iave  been  mentioned  by  Moss  to  him  he  would 
not  have  consented  to  give  more  than  $12,500; 
"but  what  the  circumstances  are  is  not  stated. 
The  claim  amounted  to  more  than  $10,000.  It 
•does  not  appear,  however,  what  the  counter 
claims  of  vhe  Company  were,  and  I  have  dis- 
covered no  evidence  to  warrant  the  remark  of 
the  learned  judge,  so  far  at  least  as  relates  to 
the  Company,  "  that  these  claims  were  mutu- 
ally given  up  and  canceled  without  being 
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taken  into  the  account  in  putting  a  valuation 
on  the  property."  But  whatever  may  have 
been  tke  fact,  it  was  not  competent  by  parol 
testimony  to  show  that  the  account  formed  no 
part  of  the  consideration  for  the  note  in  ques- 
tion. A  written  instrument  cannot  be  contra- 
dicted* nor  explained  in  this  manner.  [*582 
If,  however,  it  be  conceded,  as  the  learned 
Chief  Justice  says,  that  "  the  evidence  in  no 
way  contradicted  the  written  instrument,  but 
was  entirely  consistent  with  every  part  of  it," 
yet  the  circuit  judge  could  not  decide,  as  a 
matter  of  law,  that  the  account  did  not  enter 
into  the  consideration.  That  was  a  question 
for  the  determination  of  the  jury.  The  con- 
tract out  of  which  it  arose  was  entered  into  be- 
fore the  defendant  became  a  stockholder,  and 
he  could  not  be  held  responsible  for  any  right 
accruing  under  it.  The  plaintiff,  as  indorsee 
of  the  note,  stands  in  the  same  situation  as  the 
payees.  He  took  it  of  them  as  a  security  for  an 
antecedent  debt  and,  of  course,  subject  to  all 
equities  between  the  original  parties.  He  was, 
moreover,  bound  to  know  that  the  Company 
was  limited  in  its  powers,  and  he  cannot,  there- 
fore in  any  way  be  considered  a  bona  fide  pur- 
chaser without  notice.  The  sale  of  a  part  of 
the  property  assigned  by  the  agreement  to  the 
Company,  by  an  execution,  and  of  the  balance 
by  a  receiver,  occurred  after  the  defendant 
ceased  to  be  a  stockholder,  and  could  not  af- 
fect his  rights.  It  could  not,  indeed,  under  any 
circumstances,  have  made  the  original  trans- 
action valid.  The  rule  on  this  subject  was 
properly  laid  down  by  Justice  Jewett.  in 
Hodges  v.  The  City  of  Buffalo,  2  Den.-,  110,  in 
which  he  says:  "  It  cannot  be  maintained  that 
a  corporation  can  by  a  subsequent  ratification 
make  good  an  act  of  its  agent  which  it  could 
not  have  directly  empowered  him  to  do." 

If  these  views  are  correct,  the  judgment  of 
the  Supreme  Court  is  erroneous  and  must  be 
reversed,  and  a  venire  de  now  awarded. 

Putnam,  Senator,  delivered  a  written  opin- 
ion, maintaining  the  same  views,  except  in  re- 
lation to  the  time  when  a  stockholder  of  the 
Corporation  was  bound  individually  for  its 
debts.  Upon  this  point  his  opinion  was  as  fol- 
lows: 

By  the  9th  section  of  the  charter  ' '  The  stock- 
holders of  the  said  Corporation  shall  be  joint- 
ly and  severally  personally  liable  for  the  pay- 
ment of  all  debts  or  demands  contracted  by  the 
said  Corporation,  or  their  authorized  agent  or 
agents,  and  any  person  *having  any  de  [*583 
mand  against  the  said  Corporation  may  sue 
any  stockholder,  director  or  directors,  in  any 
court  having  cognizance  thereof,  and  recover 
the  same  with  costs."  The  personal  liability, 
if  any,  arises  solely  under  this  section.  So  far 
as  I  have  been  able  to  discover,  this  question 
is  now  for  the  first  time  raised  in  this  court. 
It  is  not,  however,  a  new  question.  In  Con- 
necticut, the  judges,  under  a  similar  statute, 
have  entertained  opposite  or  different  opinions 
as  to  the  time  the  liability  attaches.  Our  Su- 
preme Court,  in  the  case  of  Moss  v.  Oakley, 
2  Hill,  265,  under  this  same  charter,  decided 
that  only  those  who  were  stockholders  when 
the  debt  was  contracted  were  liable.  If  the 
principle  laid  down  by  the  court  in  that  case  is 
a  fair  and  correct  construction  of  the  statute, 
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then  the  decision  should  be  conclusive  upon 
this  court;  otherwise,  not.  The  first  branch  of 
the  section  makes  the  stockholders  liable  for 
the  debts  contracted.  The  other  branch  gives 
the  remedy  by  suit  against  any  stockholder, 
director  or  directors,  in  favor  of  any  person 
having  a  demand.  In  determining  the  liability 
with  reference  to  the  time  when  it  accrued, 
Justice  Bronson  was  not  free  from  difficulty, 
for  he  says:  "  I  do  not,  however,  intend  to  lay 
much  stress  upon  the  particular  wording  of  the 
section,  for  it  must  be  admitted  that  the  stat 
ute  may  be  so  construed  without  doing  any 
violence  to  the  language  as  to  make  it  apply  to 
those  who  were  stockholders  at  the  time  the 
suit  is  commenced."  He  disregarded  the  Ian 
guage  of  the  section,  which  he  admits  may  not 
refer  to  the  stockholders  when  the  suit  is  com 
menced;  and,  taking  his  view  of  the  question, 
from  the  nature  of  the  case  and  the  general 
scope  of  the  Act,  he  comes  to  the  conclusion 
that  the  liability  refers  to  the  stockholders  who 
were  such  when  the  debt  was  made.  When  the 
intention  of  the  Legislature  is  plainly  mani- 
fested in  the  language  of  a  statute,  and  the  ob- 
ject intended  in  the  passage  of  the  Act  is  at- 
tained, 1  know  of  no  warrant  or  authority  to 
look  at  the  general  scope  of  the  Act  to  deter- 
mine its  construction.  What  did  the  Legisla- 
ture intend  by  the  section  in  question?  The 
answer  is  plain;  the  intention  is  obvious.  A 
personal  liability  of  the  stockholder,  which  is 
as  absolutely  obtained  by  the  construction 
584*]  which  the  justice  says  *may  be  given  to 
the  section,  as  in  that  settled  upon  by  him, and 
arrived  at  by  looking  at  the  whole  statute.  Now 
each  section  of  a  statute  must  be  construed  by 
itself,  and  not  borrow  aid  from  other  portions 
of  the  Act  provided  it  is  susceptible  of  such  a 
construction  as  will  be  consistent  with  the  gen- 
eral provisions  of  the  Act.  If  we  apply  these 
rules  to  the  section  before  us,  we  have  no  diffi- 
culty. It  creates  a  personal  liability,  but  when 
that  attaches  to  the  stockholder,  the  section 
does  not  determine.  The  Supreme  Court  infers 
or  construes  the  statute  to  mean  the  time  when 
the  debt  was  created .  Such  an  inference,  I  think, 
is  not  borne  out  by  the  language  of  the  sec- 
tion. I  repeat  that  the  first  branch  of  the  sec- 
tion merely  establishes  the  personal  liability. 
The  next  branch  declares  that,  "  Any  person 
having  any  demand  against  the  said  Corpora- 
tion may  sue."  And  who  may  be  sued?  "  Any 
stockholder,"  is  the  answer  given  in  the  stat- 
ute language;  clearly  referring  to  the  time  of 
the  commencement  of  the  suit,  and  thereby 
designating  who  is  to  be  sued.  He  must  be  a 
stockholder  when  the  suit  is  commenced 
Now.  the  liability  and  the  person  to  be  sued 
are  clearly  fixed  If  the  Legislature  intended 
that  an  x>ld  stockholder,  or  one  who  was  so 
when  the  debt  was  created,  might  be  sued, 
they  would  have  said  so,  as  they  have  in  other 
charters.  When  there  is  difficulty  in  arriving 
at  the  construction  of  a  statute,  it  is  proper  to 
take  into  view,  the  general  system  of  legisla- 
tion upon  like  subjects  in  order  to  aid  in  its 
construction.  3  Mass.,  17,  21;  1  Pick.,  248. 
The  Act  in  relation  to  the  Oriskany  Manufact- 
uring Company,  Laws  of  1844,  p.  34.  after  fix- 
ing the  personal  liability  clause  adds,  "to  be 
recovered  of  the  stockholders  who  are  such 
when  the  debt  is  contracted,  or  of  any  subse- 
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quent  stockholder."  The  charter  of  the  Buf- 
falo Gas-Light  Company,  Laws  of  1845,  p.  277, 
has  precisely  the  same  language.  And  where 
a  different  period  or  principle  determines  the 
liability,  we  find  the  Legislature  is  particular  in 
the  language  used,  admitting  of  no  doubt  as  to 
its  construction.  In  the  Act  relative  to  "  Man- 
ufacturing Incorporations,"  passed  in  1811,  the 
personal  liability  clause  is  incorporated  in  the 
following  language:  "And  that  for  all  debts 
which  shall  be  due,  and  owing  by  the  com- 
pany* at  the  time  of  its  dissolution,  the  [*585 
persons,  then  composing  such  company,  shall 
be  individually  responsible  to  the  extent  of 
their  respective  shares  of  stock."  The  time 
when  the  debt  was  contracted  was  not  the  time 
fixed,  nor  was  the  time  when  the  suit  should 
be  commenced,  but  the  time  of  dissolution. 
Precisely  the  same  language  is  used  in  the  Act 
to  incorporate  the  Ballston  Spa.  Manufactur- 
ing Company.  Laws  of  1886,  ch.  193.  The 
persons  composing  the  company  at  the  time  of 
its  dissolution,  are  made  liable*  I  venture  to 
say  that  every  charter  containing  the  personal 
liability  clause,  fixes  by  its  terms  the  principle, 
and  in  language  not  to  be  mistaken.  In  two  of 
the  instances  cited,  those  who  are  stockholders 
when  the  debt  is  created,  are  made  liable,  and 
in  two  other  cases  those  at  the  dissolution  of  the 
corporation.  In  the  case  before  us,  I  deem  the 
language  equally  as  decisive,  referring  as  it  doe* 
to  the  time  when  the  suit  is  commenced.  Look- 
ing, then,  to  the  history  of  legislation  upon  the 
subject,  going  back  to  1811, and  comingdown 
to  the  present  time,  we  see  that  the  language 
has  been  precise  and  definite,  evincing  much 
caution  as  to  the  terms  used,  and  leaving  noth- 
ing in  uncertainty  to  be  determined  or  guessed 
out  by  our  courts  of  justice.  It  seems  to  me 
that  i'n  the  case  before  us  the  words  of  the  stat- 
ute are  too  plain  to  be  misunderstood.  They 
speak  for  themselves,  and  make  the  stockhold- 
ers liable  who  hold  stock  when  the  suit  is  com- 
menced. Without  any  qualifying  language, 
the  words,  "may  sue  any  stockholder."  must 
necessarily  refer  to  the  time  when  the  suit  is 
brought.  A  stockholder  is  to  be  sued;  not  one 
who  was  a  stockholder.  If  correct  in  may  view 
of  the  section,  the  plaintiff  below  had  no  cause 
of  action  against  the  defendant,  as  he  had  part- 
ed with  his  stock  before  the  suit  was  com- 
menced. 

Van  Schoonhoven,  Senatw,  delivered  an 
oral  opinion  in  favor  of  reversal,  expressing 
views  similar  to  those  contained  in  the  opinion 
of  Senator  Lott. 

Barlow  and  Talcott.  Senators,  delivered 
written  opinions  in  favor  of  affirming  the  judg- 
ment, for  reasons  substantially  the  same  upon 
*which  the  cause  was  decided  by  the  [*586 
Supreme  Court,  and  holding  that  those  who 
were  stockholders  when  the  debt  of  the  cor- 
poration was  contracted,  were  contemplated  in 
the  personal  liability  clause  in  the  Act  of  in- 
corporation. 

Gardiner,  President,  delivered  a  written 
opinion  in  favor  of  affirmance. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed  ?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  PRESIDENT  and  Senators 
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Backus,  Deyo,  Emmons,  Hard,  Lott,  Porter, 
Putnam,  Sanford,  J.  B.  Smith,  Van  Schoon- 
hoven — 11. 

For  affirmance — Senators  Barlow,  Burnham, 
Jones,  Scovil,  Sedgwick,  8.  Smith,  Talcott,  Wheeler 
—8. 

Judgment  reversed. 

Kevereing-5  Hill.  181. 

Corporation— Power  of.  to  make  promissory  note, 
etc.  Explained— 25  Barb..  420;  1  Bos.,  195. 

Reviewed— 39  Mich..  651. 

Cited  in— 14  N.  Y.,  363 ;  22  N.  Y.,  302  :  25  Barb.,  170. 

Ayents  of— Contracts  by,  in  excess  of  corporate  pow- 
ers—Ratification. Reviewed— 33  Cal.,  18. 

Cited  iri-15  N.  Y.,  138 ;  19  N.  Y.,  163 ;  40  N.  Y.  178 ; 
1  Hun.  205:  4  T.  &  C..  16;  16  How.  Pr.,  447;  7Abb. 
Pr.,  248  ;  2  Bos.,  187. 

Liability  of  stockholders  for  debts  of.  Commented 
on-21  N.  Y.,  100. 

Cited  in— 18  Hun,  572;  28  Hun.  136;  17  Barb.,  607  ; 
43  Mo.,  464. 

Can  act  only  in  manner  provided  by  charter.  Re- 
viewed—33  Cal..  21. 

Cited  in— 7  Abb.  Pr.,  248 ;  10  Abb.  N.  S..  45 ;  2 
Sweeny.  425:  11  Minn.,  40:  43  Mo.,  404. 

Agents  of— Authority  must  be  shown.  Cited  in— 27 
N.  Y.,  557  ;  13  How.  Pr.,  228. 

Board  of  Directors— Powers,  etc.,  of.  Cited  in— 26 
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BROWNING,  ET  AL. 
HANFORD,  Sheriff  of  YATEB  Co. 

Action  against  Sheriff — His  Liability — Goods 
Levied  on,  Left  in  the  Debtor's  Possession — Re 
ceipt  from  a  Third  Person — Return  as  Evi- 
dence. 

A  sheriff's  return  to  process  is  prima  facie  evi- 
dence only  of  such  official  acts  as  he  is  by  it  re- 
quired to  perform,  and  not  of  matters  which  excuse 
their  performance.  Contra,  the  Chancellor. 

.Where  the  sheriff  leaves  with  the  debtor  in  the  ex- 
ecution, aroods  levied  on  by  virtue  of  it.  taking:  a  re- 
ceipt from  a  third  person  for  their  delivery  on  the 
payment  of  the  debt,  he  becomes  liable  for  their 
loss  unless  it  is  occasioned  by  the  act  of  God  or  the 
enemies  of  the  country.  Per  Senators  Putnam  and 
Wright.  Contra,  the  Chancellor. 

Citations— Cro.  Eliz.,  852 ;  13  Edw.  Ch..  38 :  2  Inst., 
464 ;  Cro.  Jae.,  514 ;  Godb..  276 ;  1  Vent.,  21 ;  2  Saund., 
344;  33  Hen.  VI.,  3:  1  Str.,  430;  Bro.  Abr.  Retorno 
de  Briefs,  46 ;  11  East,  29 . ;  5  Hill,  593. 

ERROR  from  the  Supreme  Court.  The  de- 
fendant was  sued  for  not  collecting  an  ex- 
ecution, to  him  directed,  against  one  Rosen- 
bury,  for  $806.24.  The  declaration  contained 
two  counts:  the  first  alleged  a  levy  upon  suffi- 
cient property  to  satisfy  the  execution,  and  a 
neglect  to  return  it;  the  second,  a  neglect  to 
levy  before  the  return  day,  although  there  was 
587*]  sufficient  *goods  of  the  defendant  to 
satisfy  it.  The  cause  has  been  twice  before 
the  Supreme  Court.  5  Hill,  588.  and  7  Id.,  120. 
Upon  a  denial  of  the  motion  for  a  new  trial 
upon  the  case  made  at  the  second  trial,  7  Hill. 
120,  the  case  was  converted  into  a  bill  of  ex- 
ceptions, and  comes  before  this  court  upon 
writ  of  error.  At  that  trial  the  plaintiffs  gave 
in  evidence  an  exemplification  of  the  execution 
which  was  delivered  to  Babcock,  the  under 
sheriff  of  the  defendant,  May  21,  1840,  and  was 
returnable  on  the  first  Monday  of  July,  then 
next.  Upon  its  being  read  the  defendant  in- 
sisted that  the  return  should  also  be  read  in 
evidence.  This  was  objected  to  by  the  plaint- 
iffs, but  the  judge  admitted  the  same,  with  the 
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qualification  that  such  part  thereof  as  did  not 
strictly  form  a  part  of  the  sheriff's  return  should 
not  be  used  as  evidence,  to  which  ruling  the 
plaintiffs  excepted.  The  return  set  forth  a  levy 
by  the  under  sheriff  May  21,  1840,  upon  a  store 
of  goods  of  the  defendant,  in  the  execution,  of 
sufficient  value  to  satisfy  it,  and  that  he,  there- 
upon, took  a  receipt  for  the  same  from  one 
Ellsworth,  by  which  he  agreed  to  deliver  them 
on  demand,  or  to  pay  the  amount  of  the  exe- 
cution with  costs,  and  left  the  goods  in  the  de- 
fendant's possession;  that  May  31. 1840,  he  was 
served  with  an  order  made  by  Hon.  D.  Mose- 
ley,  Circuit  Judge,  staying  the  proceedings  on 
the  execution  until  the  first  Tuesday  of  Au- 
gust then  next,  and  that  June  22,  1840,  the 
goods,  with  the  store  in  which  they  were  levied 
upon,  were  casually  consumed  by  fire,  except- 
ing a  small  portion  which  he  had  sold  and 
upon  which  he  had  made  $17.37  ;  and  that 
Ellsworth,  the  receiptor,  was  of  sufficient  re- 
sponsibility for  the  same.  The  return  was 
dated  December  28, 1840.  Evidence  was  given 
tending  to  show  that  after  the  levy  and  before 
the  fire  a  considerable  quantity  of  the  goods 
had  been  sold,  and  that  more  of  the  goods  were 
saved  from  the  fire  than  were  accounted  for  in 
the  return.  No  evidence  of  the  stay  of  pro- 
ceedings was  offered  by  the  defendant  except- 
ing the  return  upon  the  execution.  The  plaint- 
iff's counsel  requested  the  circuit  judge  to 
charge,  1.  That  the  return  of  the  sheriff  did 
not  constitute  a  defense  to  the  action,  even  if 
true;  2.  That  there  was  no  evidence  that  the 
*defendant  was  stayed  upon  the  exe-  [*588 
cution ;  and  3.  That  the  return  of  the  sheriff 
that  the  goods  were  destroyed  by  the  fire,  was 
no  evidence  in  his  favor.  The  circuit  judge 
refused  so  to  charge,  and  charged  the  jury 
that  the  return  of  the  sheriff,  if  true,  formed 
a  good  defense  to  the  action,  and  the  same  was 
evidence  for  the  sheriff  that  the  goods  levied 
on  had  been  destroyed;  that  whether  the  goods 
had  been  saved  from  the  fire  was  a  question  of 
fact,  and  if  they  found  any  were  saved,  they 
should  next  find  their  value;  that  on  that  ques- 
tion there  was  no  very  direct  evidence  ;  the 
plaintiff,  in  any  event,  would  not  recover  be- 
yond the  value  of  the  goods  saved,  and  those 
sold  after  the  levy  and  before  the  fire;  if  the 
jury  should  believe  any  were  so  sold  they  would 
have  to  arrive  at  it  the  best  way  they  could  ; 
that  they  would  be  warranted  in  taking  into 
consideration  in  connection  with  the  other  evi- 
dence, that  part  of  the  sheriff's  return  which 
stated  that  the  goods  were  all  destroyed,  ex- 
cept the  portion  sold  by  the  sheriff,  as  appeared 
from  his  return.  If  enough  of  the  goods  were 
saved  from  the  fire  to  amount  to  the  claim  of 
the  plaintiffs,  then  the  defendant  was  liable 
for  the  whole;  if  not  enough,  then  to  the  ex- 
tent of  the  value  of  the  goods  saved  from  the 
fire,  and  of  those  sold  after  the  levy  and  before 
the  fire.  The  plaintiffs  excepted  to  the  refus- 
al to  charge,  as  requested,  and  to  the  charge 
as  delivered.  There  were  other  exceptions 
taken  on  the  trial  which  did  not  become  ma- 
terial in  the  final  disposition  of  the  cause.  The 
jury  found  for  the  defendant. 

Mr.  D.  B.  Prosser,  for  plaintiffs.  1.  The 
circuit  judge  erred  in  permitting  the  defend- 
ant to  read  the  return  to  the  execution.  It 
formed  no  part  of  the  writ,  and  was  in  no  way 
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connected  with  the  evidence  on  the  part  of  the 
plaintiffs.  2.  It  furnished  no  evidence  for  the 
defendant,  of  the  loss  of  the  goods  by  the  fire. 
It  was  not  a  valid  return;  it  did  not  answer 
the  writ;  a  return  is  only  evidence  of  what  is 
done  bv  the  officer,  and  cannot  be  made  evi- 
dence for  him  of  any  fact  going  to. excuse  him 
for  omitting  to  perform  his  duty.  Archb.  PL 
<fe  Ev.,  395;  1  Cow.  &  H.  Notes,  157;  2  Id., 
589*]  1084.  3.  The*circuit  judge  erred  in 
charging  that  the  return,  if  true,  formed  a 
good  defense,  because  if  the  destruction  of  the 
goods  would  excuse  the  sheriff  for  not  making 
the  money  it  was  not  a  defense,  for  the  return 
admits  a  portion  of  the  goods  were  saved;  and, 
indeed,  the  destruction  of  the  goods  as  alleged 
in  the  return  was  no  defense,  for  when  an  offi- 
cer seizes  goods  upon  an  execution  he  is  bound 
to  keep  them  safely,  and  if  lost  or  rescued  he 
is  liable.  Wats.  Shff.,  188;  Slyv.  Finch,  Cro. 
Jac.,514;  6  Mod.,  290,  292.  The  rule  as  to 
liability  is  the  same  between  plaintiff  and  sher- 
iff as  that  governing  in  the  case  of  a  common 
carrier.  Fairchild  v.  Case,  24  Wend.,  383; 
Wats.  Shff.,  138;  Com.  Dig.,  tit.  Rescous,  D, 
4,  D,  7;  Id.,  tit.  Retorn,  D,  6;  Roll.  Abr.,  tit. 
Escape,  p.  888.  4.  The  charge  was  calculated 
to  mislead  the  jury.  The  plaintiffs,  by  show 
ing  that  goods  were  saved,  were  prima  facie 
entitled  to  a  verdict  for  the  amount  of  their 
debt,  and  it  was  incumbent  on  the  defendant 
to  show  how  much  were  saved,  if  there  were 
not  sufficient  to  pay  it. 

Mr.  J.  A.  Collier,  for  defendant.  The  re- 
turn of  the  sheriff  was  part  of  the  record,  and 
the  defendant  had  a  right  to  insist  that  the 
same  should  be  read  in  evidence.  It  was  an 
official  act,  showing  in  what  manner  the  proc- 
ess had  been  executed,  or  the  sheriff's  excuse 
for  not  executing  it,  and  was  proper  evidence 
to  the  extent  that  it  was  allowed  to  be  used, 
under  the  decision  of  the  circuit  judge.  Grif- 
fth  v.  Ketchum,  12  Johns.,  379.  It  was  at  least 
prima  facie  evidence  of  all  the  sheriff  assumes 
to  return.  It  shows  how  far  he  proceeded  in 
the  execution  of  his  official  duty;  at  what  time 
and  by  what  authority  his  further  proceedings 
were  stayed,  and  his  excuse  for  not  making  the 
money  by  the  return  day;  and  the  accidental 
loss  of  the  goods  levied  on  before  the  expira- 
tion of  the  order  staying  proceedings,  and  be- 
fore the  return  day  of  the  writ,  all  of  which 
were  in  the  regular  course  of  his  official  duty, 
and  all  necessary  to  be  stated  in  answe.  to  the 
command  of  the  writ,  and  what  his  duty  re- 
quired in  its  execution.  Clifford  v.  Woodgaie,  11 
East,  296,  299;  Clarke  v.  Lyman,  10  Pick.,  47, 
59O*J  169;  Spoor  v.  Holland,  *8  Wend.,  445; 
Cow.  &  H.  Notes,  157,  1083-1085,  1092,  1093; 
Wats.  Shff.,  73,  74,  370.  371,  373;  6  Hill,  553. 

The  Chancellor  delivered  a  written  opin- 
ion in  favor  of  affirming  the  judgment,  in 
which  he  held  that,  although  the  verdict  ap- 
peared to  be  against  the  weight  of  evidence, 
that  error  could  not  be  corrected  by  this  court, 
and  that  the  charge  of  the  circuit  judge  was 
not  objectionable.  In  relation  to  the  admissi- 
bility  of  the  return  as  evidence  for  the  defend- 
ant, and  whether,  if  true,  it  excused  the  sher- 
iff from  liability  for  the  goods  destroyed  by 
fire,  the  opinion  was  as  follows: 
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There  was  no  evidence  to  show  that  the  loss 
was  occasioned  by  any  negligence  of  the  re- 
ceiptor  or  of  the  defendant  in  the  execution, 
or  that  the  goods  were  not  just  as  safe  in  the 
store  of  Rosenbury,  where  they  were  suffered 
to  remain  upon  the  responsibility  of  the  re- 
ceiptor,  for  their  production  at  the  sale,  as  they 
would  have  been  in  the  hands  of  the  sheriff 
himself.  The  fact  that  they  were  receipted 
and  left  in  the  hands  of  the  defendant  in  the 
execution,  therefore,  does  not,  in  my  opinion, 
render  the  sheriff  any  more  liable  for  the  loss 
shown  than  he  would  have  been  if  he  had  put 
them  into  his  own  storehouse,  and  they  had 
there  been  destroyed  under  similar  circum- 
stances. The  courts  of  this  State  have,  in  a 
variety  of  cases,  recognized  the  propriety  of 
the  sheriff's  delivering  the  goods  to  a  receiptor, 
or  leaving  them  with  the  defendant  in  the  ex- 
ecution, upon  taking  security  of  a  responsible 
person  for  their  redelivery  to  the  sheriff  when- 
ever it  may  be  necessary  to  sell  them  on  the 
execution.  And  it  would,  frequently,  be  pro- 
ductive of  great  hardship  to  the  defendant  and 
of  actual  loss  to  the  plaintiff  in  the  execution, 
if  the  sheriff  was  not  allowed  to  do  so.  The  let- 
ting the  defendant  to  bail  on  mesne  process, 
does  not  prevent  the  sheriff  from  returning 
upon  the  writ  that  he  is  so  sick  that  he  cannot 
be  removed  without  danger  to  his  life,  if  the 
fact  is  so,  although  the  sheriff  would  have  a 
remedy  against  the  sureties  in  the  bail-bond, 
if  the  defendant  neglected  to  put  in  special 
bail  upon  the  return  of  the  process  in  the  usual 
form.  Boles  v.  Lasells,  Cro.  Eliz.,  852.  And 
there  is  no  reason  why  the  *taking  of  [*59 1 
a  receipt  should  deprive  him  of  a  similar  right 
here. 

It  may  be  proper,  in  the  first  place,  to  in 
quire  whether  the  facts  stated  in  the  return,  if 
true,  were  sufficient  to  excuse  the  sheriff  from 
liability  for  the  loss  of  the  goods.  For,  if  the 
facts  stated  in  the  return  did  not  excuse  him 
from  liability  for  the  loss,  it  is  wholly  immate- 
rial whether  the  return  was  or  was  not  evi- 
dence in  his  favor.  And  we  are  not  to  inquire 
here, whether  the  sheriff  should  not  have  stated 
in  his  return  that  the  defendant  in  the  execu- 
tion had  no  other  property  within  his  bailiwick 
upon  which  he  might  have  levied  after  the 
fire,  and  before  the  return  day  of  the  execu 
tion,  to  satisfy  the  plaintiffs'  debt.  The  plaint- 
iffs, at  the  trial,  were  not  precluded  by  the  ad- 
mission of  this  return  as  evidence  from  show- 
ing that  there  was  other  property  which  might 
have  been  levied  on  if  the  sheriff  was  author- 
ized to  make  a  new  levy  during  the  continu- 
ance of  the  judge's  order.  And  if  the  neglect 
of  the  sheriff  to  return  that  the  defendant  in 
the  execution  had  no  other  property,  was  pre- 
sumptive evidence  that  he  had  other  property, 
that  objection  to  the  return  should  have  been 
distinctly  presented  and  insisted  on  at  the 
trial,  to  enable  the  defendant,  if  it  was  in  his 
power  to  do  so,  to  produce  evidence  that  Rosen- 
bury  had  no  other  property.  I  am  inclined 
to  think,  also,  that  under  the  judge's  order,  as 
stated  in  the  return,  the  sheriff  could  not  have 
made  anew  levy  upon  other  property  of  Rosen - 
bury,  previous  to  the  return  day  of  the  execu- 
tion. The  execution  was  delivered  to  the  sher- 
iff on  the  21st  of  May,  and  the  return  states 
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that  on  the  same  day  he  levied  on  the  goods  of 
the  judgment  debtor  in  his  store  sufficient  to 
satisfy  it;  that  he  took  a  receipt  of  Ellsworth 
for  such  goods,  which  is  set  out  in  the  return, 
reciting  the  levy  and  the  estimated  value  of 
the  goods,  and  promising  to  deliver  the  same  to 
the  sheriff  on  demand,  or  to  pay  the  amount 
of  the  execution  with  costs.  The  return  fur- 
ther states  that,  upon  the  giving  of  such  re- 
ceipt, the  goods  were  left  in  the  possession  of 
the  defendant  in  the  executiqn;  that  on  the 
31st  of  May,  the  sheriff  was  served  with  an  or- 
der made  by  Judge  Moseley,  staying  the  pro- 
592*]  ceedings  upon  *the  execution, until  the 
first  Tuesday  of  August,  and  until  the  fur- 
ther order  of  the  Supreme  Court,  and  it  con- 
cludes, by  stating  as  an  excuse  for  not  collect- 
ing the  whole  debt,  that  on  the  22d  of  June, 
the  goods  levied  on,  together  with  the  build- 
ing in  which  they  were  levied  on  and  left, were 
casually  consumed  by  fire,  except  a  small  por- 
tion of  "them  which  the  sheriff  had  sold,  and 
upon  which  he  had  made  $17.37,  parcel  of  the 
debt  mentioned  in  the  execution  besides  his 
fees.  The  order,  then,  prevented  the  sheriff 
from  making  a  new  levy  upon  other  goods  aft- 
er the  fire,  until  after  the  return  day  of  the  ex- 
ecution. This  certainly  was  a  legal  excuse  for 
not  having  made  such  levy,  and  it  was  prop- 
erly inserted  in  the  return  in  connection  with 
the  statement  of  the  previous  levy,  upon  suffi- 
cient property  to  satisfy  the  execution  and  the 
destruction  of  the  property,  as  a  full  and  per- 
fect answer  to  the  writ,  if  the  sheriff  was  not 
answerable  for  the  loss  of  the  goods  destroyed 
by  the  fire. 

*Tt  is  perfectly  well  settled,  that  a  rescous  of 
a  defendant  arrested  upon  a  capias  ad  satis 
faciendum  or  a  capias  utlagatum  is  no  excuse 
for  the  escape  of  the  prisoner,  although  the 
jail  was  destroyed,  and  the  prisoner  rescued 
by  an  armed  band  of  traitors  ;  and  the  reason 
given  in  the  books  is,  that  a  very  early  statute 
made  it  the  duty  of  the  sheriff  to  execute  the 
process  of  the  court,  notwithstanding  such 
excuse;  for,  if  necessary,  that  he  should  raise 
the  power  of  the  county  to  prevent  resistance. 
Slat.,  13  Edw.,  ch.  39.;  2  Inst.,  454.  For,  as 
Mr.  Justice  Fortescue  says  :  "  The  law  sup- 
poses the  posse  to  be  a  sufficient  defense  against 
a  rescue,  and  that  no  force  is  able  to  resist  the 
sheriff  and  his  posse."  For  the  same  reason  the 
return  of  a  rescous  is  not  a  return  of  a  suffi- 
cient excuse  on  a  fieri  facias  for  a  neglect  to 
satisfy  the  execution  out  of  the  defendant's 
goods.  Sly  v.  Finch,  Cro.  Jac.,  514;  8.  C., 
Oodb.,  276;  1  Vent.,  21  ;  Mildmay  v.  Smith,  2 
Saund.,  344.  The  same  reasons  which  are 
given  for  holding  the  sheriff  liable,  although 
the  goods  are  rescued  from  him  by  actual  vio- 
lence, must  also  leave  him  answerable  for  the 
goods  where  they  are  lost  by  him  or  stolen  by 
thieves.  But  these  reasons  do  not  apply  to  the 
case  of  a  loss  by  a  casual  fire  which  the  whole 
593*]  *power  of  the  county  might  not  be 
able  to  resist,  even  if  the  sheriff  had  the  power 
to  summon  the  posse  to  extinguish  it.  And  in 
the  case  in  the  Year  Book,  33  Hen.  VI.,  3, 
where  Mr.  Justice  Prisot  held  the  officer  liable 
for  the  escape  of  a  prisoner,  although  an  armed 
multitude  of  traitors  broke  the  jail  and  rescued 
him  on  the  ground  that  the  legal  presumption 
in  such  cases  was,  that  the  sheriff  had  not  suf- 
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ficiently  guarded  the  prison,  His  Honor  said  it 
would  probably  be  otherwise,  if  the  prison 
had  been  suddenly  burned  by  an  accidental 
fire,  and  the  prisoner  had  escaped  by  that 
means.  So  in  the  case  of  Crompton  v.  Ward,  1 
Str.,  430,  Justice  Fortescue,  who  stated  the  le- 
gal presumption  that  no  force  was  sufficient  to 
resist  the  sheriff  with  his  posse,  admits  that  a 
fire,  which  he  calls  an  act  of  God,  would  ex- 
cuse the  sheriff.  I  think,  therefore,  the  return 
of  the  defendant  in  the  present  case  was  an  an- 
swer to  the  command  of  the  writ,  and  stated 
good  and  sufficient  reasons  why  he  could  not 
make  the  debt  of  the  plaintiffs  out  of  the  prop- 
erty which  he  had  levied  upon,  previous  to  the 
fire,  and  why  he  could  not  afterwards  levy  on 
other  property.  And  the  return,  if  true, 
showed  also  a  good  reason  why  the  sheriff 
should  not  be  answerable  for  those  goods  be- 
yond the  amount  for  which  he  sold  the  rem- 
nant saved  from  the  fire.  Nor  have  I  any  doubt 
that  the  return  of  a  sheriff  upon  an  execution, 
of  any  matter  which  he  has  a  right  to  return, 
and  which  can  properly  be  considered  a  part 
of  his  official  return,  is  prima  facie  evidence  in 
his  favor  of  the  truth  of  such  matter.  And 
the  sheriff  is  always  authorized  to  insert  in  his 
official  return,  anything  which  is  a  valid  ex- 
cuse for  not  executing  the  writ  according  to 
the  command  thereof,  as  well  as  that  which 
shows  that  he  has  in  fact  executed  it,  where  he 
has  no  excuse.  Bro.  Abr.  Retornode  Briefs,  46; 
Oyfford  v.  Woodgate,  11  East,  297.  The  reason 
why  the  sheriff  is  not  permitted  to  make  evi- 
dence in  his  own  favor,  by  stating  in  his  re- 
turn that  he  has  paid  the  money  to  the  plaint- 
iff, is  that  the  writ  does  not  command  the  sher- 
iff to  pay  it  to  him,  but  directs  that  he  have 
the  money  at  the  return  of  the  writ  to  render 
to  the  plaintiff.  In  such  a  case,  therefore,  if 
the  sheriff  pays  the  money  to  the  plaintiff  or 
*his  attorney  instead  of  bringing  it  into  [*594 
court,  it  is  proper  for  him  to  take  a  receipt 
upon  the  execution,  or  some  other  evidence 
of  the  fact  of  payment,  to  support  his  return. 
The  circuit  judge  was,  therefore,  right  in 
refusing  to  instruct  the  jury  that  the  return 
did  not  form  any  defense  to  the  action,  if  true, 
and  in  refusing  to  charge  that  there  was  no 
evidence  of  the  destruction  of  the  goods  by 
fire,  or  that  the  return  was  not  evidence.  But 
I  think  if  the  counsel  had  requested  it,  he 
might,  very  properly,  have  told  the  jury,  that 
in  case  they  were  satisfied,  from  the  evidence, 
that  any  of  the  goods  levied  on  by  the  sheriff 
had  been  sold  by  Rosenbury,  or  removed  from 
the  store  previous  to  the  fire,  or  that  all  the 
goods  rescued  from  the  fire  were  not  sold  by 
the  sheriff,  the  return  was  false,  and  threw  the 
burden  upon  the  defendant  of  proving  what 
part  of  the  goods  were  in  fact  destroyed  by  the 
fire;  and,  in  my  opinion,  the  jury  would  have 
been  fully  warranted  in  finding  that  the  return 
was  false.  For  it  is  wholly  improbable  that 
the  store  was  kept  open  from  the  2lst  of  May 
until  the  22d  of  June,  without  the  sale  of  any 
of  the  goods  levied  on  by  the  sheriff  on  the  first 
mentioned  day. 

Putnam,  Senator.  How  far  the  sheriff's  re- 
turn is  evidence  per  se  to  facts  exculpating  him 
from  liability,  is  not  very  clearly  settled.  It  is 
evidence  for  him  as  to  those  acts  and  doings, 

891 


594 


COUKT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1846 


which  have  respect  to  his  official  duties,  aris- 
ing under  the  mandatory  part  of  the  process. 
For  instance,  the  indorsement  of  the  time  of 
receiving  the  writ,  and  the  act  of  levying  and 
the  goods  levied  on,  is  a  statement  of  official 
acts  which  the  writ  requires,  and  should  beal- 
lowed  as  evidence  in  his  favor,  subject,  never- 
theless, to  be  impeached.  The  subsequent  de- 
struction of  the  property  levied  upon,  whether 
occasioned  by  casualty,  or  the  carelessness  or 
wrongful  act  of  the  sheriff,  is  far  from  being 
an  official  act.  It  would,  I  apprehend,  be  an  un- 
safe rule  to  establish,  which  would  relieve  him 
from  liability,  after  having  taken  goods  upon 
an  execution  upon  his  own  return,  that  they 
were  casually  burned.  I  can  see  no  reason 
why  a  return  that  they  were  casually  lost  by 
595*]  him  or  stolen  from  him  would  *not,  by 
the  same  rule,  exonerate  him  from  liability. 
Establish  such  a  proposition,  and  the  sheriff's 
appreciation  of  his  responsibility  might  tend 
greatly  to  lessen  the  safety  of  property  aft- 
er a  levy  upon  it.  If  the  sheriff  takes  proper 
ty  levied  on  into  his  own  possession,  or  com- 
mits it  to  the  care  of  his  servant,  or  an  agent, 
he  should,  in  case  of  its  loss  or  destruction,  in 
order  to  excuse  himself  from  liability,  be  re- 
quired to  give  clear  and  satisfactory  evidence 
that  it  was  not  occasioned  by  his  neglect  or 
want  of  such  care  as  a  prudent  man  would 
take  of  his  own  property.  If  he  leaves  it  with 
the  debtor,  I  am  inclined  to  the  opinion  that 
no  excuse  should  exonerate  him  from  liability, 
except  its  destruction  by  the  act  of  God  or  the 
enemies  of  the  country.  The  debtor  has  the 
same  reasons,  inducing  him  to  dispose  of  the 
property  improperly,  which  led  him  to  inter- 
pose a  delay  to  the  collection  ;  and  besides 
these,  his  increasing  prejudices  and  excited 
passion  arising  from  the  litigation  would  fre- 
quently tend  to  enhance  the  risk  of  injury  to 
the  property.  Under  such  circumstances,  I 
would  hold  the  sheriff  to  a  most  rigid  rule.  If 
the  return  on  the  execution  in  this  case  dis- 
charges the  sheriff  from  liability,  he  would 
always  have  a  remedy  at  hand,  even  against 
gross  carelessness  and  fraud. 

Again ;  if  the  property  is  left  in  the  posses- 
sion of  the  defendant  on  a  receipt  given,  I 
hold,  with  the  late  Justice  Cowen,  that  the  sher- 
iff should  be  made  liable  at  all  hazards.  This 
absolute  liability  is  founded  upon  the  agree- 
ment of  the  receiptor,  upon  the  principle  that 
the  liability  of  the  sheriff  should  be  as  broad 
as  that  of  the  receiptor  to  him.  The  receiptor 
is  not  the  agent  of  the  sheriff  in  the  proper 
sense  of  the  term,  nor  is  he  his  bailee,  subject 
to  such  rules  only  as  extend  to  and  regulate 
such  relations.  He  is  the  friend  and  surety  of 
the  debtor  at  whose  request  and  on  whose  ac- 
count the  goods  are  left  in  his  possession,  sub- 
ject to  all  risk  of  loss  and  destruction.  Where 
such  aYeceiptas  was  given  in  this  case  is  taken, 
the  sheriff  surrenders  all  charge  of  the  proper- 
ty and  looks  to  his  receipt  for  his  indemnity. 
The  idea  that  the  receiptor  is  his  bailee  or 
agent,  is  far  from  his  thoughts,  and  he  reposes 
hivaself  upon  the  contract  to  indemnify  him 
which  he  holds.  The  receiptor  agrees  either 
596*]  *to  deliver  him  the  property  or  to  pay 
the  execution.  It  is  a  plain  agreement,  and 
to  allow  an  excuse  for  not  delivering  the  prop- 
erty, that  it  is  destroyed,  except  by  the  act  of 
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God  or  the  enemies  of  the  country,  would 
greatly  impair  the  force  of  the  agreement. 
What  was  the  intention  of  the  parties,  unless 
it  was  that  either  the  property  should  be  re- 
turned or,  in  default  thereof,  the  amount  stip- 
ulated as  its  value  paid?  I  can  see  no  good 
reason  why  such  an  instrument  should  be 
made  an  exception  to  the  rule  relating  to  the 
construction  of  contracts.  It  holds  the  party 
to  his  agreement  and  no  more.  He  has  no 
right  to  complain  of  its  severity;  it  was  his 
own  voluntary  undertaking  and  not  one  for 
the  benefit  of  the  sheriff.  That  such  should 
be  the  construction,  we  have  the  clearest  illus- 
tration from  the  evidence  in  the  case  before  us. 
On  the  receipt  being  given,  the  property  was 
left  in  the  debtor's  possession,  and  he  went  on 
as  before,  selling  the  goods  and  disregarding 
entirely  the  levy,  and  thus  the  whole  might 
have  been  sold  and  put  beyond  the  reach  of 
the  execution  before  the  time  for  the  delivery. 
This  shows  what  ought  to  be  the  extent  of  the 
receiptor's  liability,  and  what,  manifestly,  was 
the  understanding  of  the  parties.  The  rule  of 
law  cannot  be  relaxed  to  accommodate  a  pos- 
sible hardship  arising  in  the  case,  any  more 
than  it  can  to  relieve  a  tenant  from  the  pay- 
ment of  rent  after  the  buildings  upon  the  de- 
mised premises  are  destroyed  by  fire,  or  from 
a  covenant  to  keep  them  in  repair,  or  to  sur- 
render them  in  good  condition  at  the  expira- 
tion of  the  term,  although  there  be  no  express 
covenant  to  rebuild.  And  if  this  is  so,  who 
can  doubt,  for  a  moment,  that  the  liability  of 
the  sheriff  should  be  as  full  as  that  of  the  re- 
ceiptor. If  it  is  not,  the  collection  of  debts 
might  become  a  mere  farce,  and  the  sheriff 
might  set  the  creditor  at  defiance,  and  treat 
with  contempt  his  efforts  to  collect  his  debt. 
He  could  levy  on  the  property,  carelessly  leave 
it  in  the  defendant's  possession  upon  a  receipt 
for  its  safe  delivery,  and  then  incase  of  a  loss, 
leave  it  to  his  own  good  pleasure  whether  the 
creditor  shall  be  permitted  to  avail  himself  of 
it.  I  cannot  bring  myself  to  believe  that  there 
is  any  rule  of  law  so  absurd  as  that  the  sheriff 
can  hold  a  perfect  indemnity  in  his  hand*  for 
*the  satisfaction  of  the  debt,  and  yet  [*597 
that  it  shall  afford  the  plaintiff  no  claim  for 
its  payment.  If  the  sheriff  has  obtained  an 
indemnity,  that  should  be  the  foundation  for 
his  own  liability  over  to  the  creditor.  If,  in 
the  course  of  his  official  duties,  and  as  the  le- 
gal agent  of  the  plaintiff,  whose  process  he  has 
to  execute,  he  obtained  an  insurance  for  the 
satisfaction  of  the  claim,  that  insurance  should 
inure  to  the  benefit  of  the  plaintiff  by  cause  of 
action  over  against  him.  This  would  take  noth- 
ing from  the  sheriff,  for  his  receipt  is  his  in- 
demnity. If  the  receiptor  should  prove  insolv- 
ent and  the  property  be  lost,  as  between  the 
plaintiff  and  the  sheriff,  the  latter  alone  should 
bear  the  loss.  He  could  have  retained  the 
property  in  his  own  possession,  and  then,  in 
case  of  its  loss,  the  rule  of  liability  would  be 
determined  by  the  existing  circumstances  of 
the  case. 

The  return  of  the  sheriff,  that  he  was  served 
with  an  order  to  stay  proceedings,  affords  him 
no  relief.  If  the  fact  was  in  any  respect  avail- 
able, it  should  have  been  proved.  His  return, 
in  that  particular,  had  no  respect  to  any  offi- 
cial act.  The  charge  that  the  return  as  to  the 
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loss  of  the  goods  was  proper  evidence  for  the 
sheriff,  I  think  erroneous.  For  these  reasons, 
I  am  in  favor  of  reversing  the  judgment  of 
the  Supreme  Court  and  granting  a  new  trial. 

Spencer,  Senator.  The  counsel  for  the 
plaintiffs  requested  the  judge  to  instruct  the 
jury  that  the  return  of  the  sheriff  formed  no 
defense  to  the  action,  even  if  it  were  true.  The 
judge  refused  this,  but,  on  the  contrary,  did 
charge  and  instruct  them  that  the  return,  if 
true,  formed  a  good  defense  to  the  action,  and 
that  the  same  was  evidence  for  the  sheriff  that 
the  goods  levied  on  had  been  destroyed.  In 
this  the  judge  was  clearly  wrong,  and  upon 
this  point  alone  the  verdict  must  have  been 
rendered  for  the  defendant.  The  jury  seemed 
to  have  forgotten  or  to  have  regarded  as  of  no 
importance  the  rest  of  the  charge.  The  sher- 
iff had  made  a  special  return  long  after  the  re- 
turn day  of  the  execution,  and  no  doubt  after 
the  commencement  of  the  suit,  in  which  was 
admitted  a  right  of  action  for  a- portion  of 
the  plaintiff's  claim,  and  without  the  return  of 
598*]  *nulia bona.  etc.,  for  the  residue.  If 
the  case  stopped  here,  there  could  be  no  man- 
ner of  doubt  that  the  judgment  should  be  re 
versed.  The  residue  of  the  judge's  charge  is 
somewhat  inconsistent  with  the  portion  I  have 
repeated,  but  it  was  eminently  calculated  to 
weaken  the  force  of  the  evidence  given  to  con- 
tradict the  return,  and  to  lead  the  minds  of 
the  jury  to  the  belief  that  it  was  worthy  of  lit- 
tle regard  by  them,  and  to  keep  prominently 
before  them  the  statements  in  the  return  and 
induce  them  to  give  too  much  weight  to  it. 
The  whole  charge  taken  together  was  well  cal- 
culated to  mislead  the  jury,  and  they  must 
have  been  misled  by  it,  and  must  have  relied 
exclusively  upon  the  portion  of  it  which  was 
clearly  erroneous,  or  they  could  never  have 
rendered  such  a  verdict  as  they  did.  The  ex- 
ceptions were  properly  taken,  both  to  the 
omission  and  the  charge  as  delivered.  I  think, 
therefore,  that  the  ends  of  justice  will  be  sub- 
served, and  the  law  rightly  administered  by  a 
reversal  of  the  judgment. 

Senators  Barlow,  Wright  and  Talcott 

delivered  written  opinions  in  favor  of  a  re- 
versal of  the  judgment,  in  each  of  which  the 
position  was  maintained  that  the  return  of  a 
sheriff  is  evidence  only  of  such  official  acts  as 
are  required  by  the  writ  to  be  performed,  and 
not  of  facts  to  excuse  their  non -performance; 
aud  that,  in  relation  to  such  acts,  it  is  simply 
prima  fade  evidence  and  may  be  disproved. 
Senator  Wright  also  concurred  in  the  views 
contained  in  the  dissenting  opinion  of  the  late 
Justice  Cowen,  5  Hill,  593,  that  when  a  sheriff 
leaves  property  levied  upon  in  the  hands  of  the 
debtor  in  the  execution,  he  becomes  as  to  the 
creditor  the  insurer  of  the  property  against 
its  loss. 

Upon  the  question  being  put — "Shall  this 
judgment  be  reversed?" — the  members  of  the 
Court  voted  as  follows: 

For  reversal — Senators  Barlow,  Burnham, 
Deyo,  Johnson,  Lott,  Putnam,  Sanford,  J.  B. 
Smith,  8.  Smith,  Spencer,  Talcott,  Wheeler, 
Wright 13. 

For  affirmance — The  CHANCELLOR  and  Sen- 
ators Beers,  Emmons,  Hand — 4. 

Judgment  reversed. 
DENIO  5. 


Reversing— 7  Hill,  120. 

Explained— 38  N.  Y.,  259. 

Cited  in-21  N.  Y.,  107  ;  58  N.  Y.,  Ill ;  17  Am.  Rep., 
216 ;  94  N.  Y..  516  ;  10  Hun,  586 ;  17  Barb.,  550 ;  47  How. 
Pr.,  267  ;  10  Abb.  Pr.,  427  ;  1  Bos.,  363:  4  Rob.,  37. 


*STARR  ET  AL.  v.  CHILD  ET  AL.  [*59» 

Conveyance    with  a  Reservation — Construction 
of. 

Where  a  deed  conveyed  20,100  acres  of  land  on  the 
west  side  of  Genesee  River,  bounding  it  easterly 
"on  the  bank  of  the  river  agreeable  to  me  traverse, ' ' 
and  reserving  "  out  of  the  above  described  lands 
one  hundred  acres  which  is  conveyed  by  deed  to  A. 
and  is  to  be  laid  out  in  a  square  form,  as  near  as  the 
traverse  of  the  river  will  admit,  and  the  said  A's 
mill  to  be  the  center  of  the  eastern  boundary,"  the 
whole  tract  including  the  one  hundred  acre  reserva- 
tion, is  bounded  by  the  bank  of  the  river  and  not 
by  the  thread  of  the  stream. 

A  reservation  or  exception  in  a  deed  is  to  be  taken 
as  part  of  the  premises  granted,  and  not  of  lands 
not  included  in  the  general  description. 

Citations- 4  Hill,  369,  373,  375,  380.  381;  20  Wend., 
149 ;  Cow.  &  H.  Notes  to  Phil.  Ev.,  309,  pp.  353,  354. 

ON  ERROR  from  the  Supreme  Court.  The 
action  was  ejectment  for  all  that  part  of 
mill  seat  lot  No.  12  in  Rochester,  lying  between 
a  line  50  feet  distant  from  the  westerly  line  of 
the  lot  and  the  center  of  the  Genesee  River. 
It  was  originally  tried  at  the  Monroe  Circuit, 
in  October,  1835,  when  a  verdict  was  obtained 
for  the  plaintiffs.  The  cause  was  brought  be- 
fore the  Supreme  Court  upon  a  bill  of  excep- 
tions, and  the  verdict  sustained.  The  state- 
ment of  the  facts  appearing  on  the  trial  and 
the  reasons  of  the  Supreme  Court  will  be 
found  in  20  Wend.  149.  Upon  writ  of  error  to 
this  court  the  judgment  of  the  Supreme  Court 
was  reversed  and  a  venire  de  now  ordered.  The 
reasons  of  the  court  are  contained  in  4  Hill, 
369. 

Upon  the  first  trial  both  plaintiffs  and  de- 
fendants relied  upon  title  derived  from  Car- 
roll, Fitzhugh  and  Rochester,  who,  it  was  ad- 
mitted, owned  in  1817  a  tract  of  100  acres 
which  covered  the  premises.  The  plaintiffs 
there  relied  upon  a  conveyance  of  lot  No.  12 
in  which  its  boundary  was  described  as  run- 
ning from  the  easterly  bounds  of  the  mill-yard 
"  about  forty-five  feet  to  the  Genesee  River; 
thence  northwardly  along  the  shore  of  said 
river  "  to  a  terminus  from  which  it  ran  back 
to  the  mill-lot;  and  the  defendants  upon  a  con- 
veyance of  the  bed  of  the  stream. 

Upon  the  second  trial,  which  took  place  at 
the  Monroe  Circuit  in  October,  1844,  before  the 
Hon.  Nathan  Dayton,  Circuit  Judge,  the  plaint- 
iffs proved  that  in  1819  William  Cobb  took 
possession  *of  No.  12;  that  his  posses-  [*{$OO 
sion  extended  from  the  mill-yard  about  seven- 
ty feet  towards  the  center  of  the  river,  and 
that  his  possession  was  transmitted  to  the 
plaintiff  who  was  in  possession  at  the  time  of 
the  commencement  of  the  suit,  and  that  the 
defendants  claimed  title  to  the  east  part  there- 
of, and  rested. 

The  defendants  thereupon  proved  the  deed 
from  Rochester  to  Cobb,  dated  November  5, 
1819,  mentioned  in  the  report  of  the  former 
trial,  20  Wend.,  150,  and  it  was  admitted  that 
the  plaintiff,  Starr,  had  by  sundry  convey- 
ances obtained  the  title  conveyed  to  Cobb  by 
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such  deed,  and  that  the  shore  of  the  Genesee 
River  at  the  date  thereof  was  at  a  point  forty- 
five  feet  easterly  from  the  mill  yard.  The  de- 
fendants' counsel  then  introduced  a  deed  from 
Oliver  Phelps  and  Nathaniel  Gorham  to  Eben- 
ezer  Hunt  and  others,  bearing  date  November 
8.  1790,  conveying  to  them  "  A  certain  tract  of 
land  and  water  in  the  Western  territory,  lately 
ceded  by  the  State  of  New  York  to  the  Com- 
monwealth of  Massachusetts,  in  township 
number  one  in  the  short  range,  so  called,  sit- 
uate on  the  west  side  of  the  Genesee  River  in 
the  County  of  Ontario  and  State  of  New  York, 
containing  twenty  thousand  and  one  hundred 
acres,  and  is  located  and  bounded  as  follows, 
viz. :  beginning  at  the  southeast  corner  of  said 
township  at  the  bound  which  is  a  beech  post 
marked  south  C.  P.  and  north  E.  H.  R.  B., 
standing  on  the  bank  of  said  river;  thence 
north  eighty-seven  and  a  half  degrees  west  six 
miles  two  hundred  and  ninety-two  perches  and 
sixteen  links  to  a  beech  post,  marked  south  C. 
P.  and  north  E.  H.  R.  B. ;  then  north  two  and 
a  half  degrees  east,  five  miles  two  hundred  and 
ninety-six  perches,  to  the  northwest  corner 
bound  of  said  township,  which  is  an  ironwood 
post  marked  and  numbered;  then  south  eighty- 
seven  and  a  half  degrees;  then  east  six  miles, 
one  hundred  and  eighty-six  perches  to  a  white 
oak  tree,  marked  and  numbered  1  on  the  north 
side  and  2  on  the  south  side;  H.  M.  on  the  east 
and  west  sides;  then  on  the  bank  of  said  river 
agreeably  to  the  traverse  to  the  first  men- 
tioned bound,  reserving  out  of  the  above  de- 
scribed land  one  hundred  acres  which  is  con- 
6O1*]  veyed  by  deed  to  Ebenezer  *Allen, 
and  is  to  be  laid  out  in  a  square  form  as  near 
as  the  traverse  of  the  river  will  admit,  and  the 
said  Allen's  mills  to  be  the  center  of  the  east- 
ern boundary."  The  habendum  described  the 
premises  as  "  The  before  mentioned  twenty 
thousand  acres  of  land  with  all  the  streams, 
water  privileges  and  appurtenances  whatso- 
ever belonging  to  them." 

It  was  then  admitted  on  the  part  of  the 
plaintiffs  that  Phelps  and  Gorham  had  title  in 
fee  to  the  premises  purporting  to  be  granted 
by  the  deed  to  Hunt,  and  also  had  title  in  fee 
to  those  therein  excepted  and  recited  as  hav- 
ing been  conveyed  to  Ebenezer  Allen  before 
and  at  the  time  he  received  a  title  therefor; 
and  that  Allen's  title  to  the  100  acres  was  by 
mesne  conveyances  transmitted  to  Carroll, 
Fitzhugh  and  Rochester,  who  received  it  in 
1811,  and  held  it  until  August  13,  1817,  when 
by  a  deed  between  them  it  was  partitioned  and 
mill  seat  lot  No.  12,  was  conveyed  in  severally 
to  Nathaniel  Rochester.  The  lot  was  therein 
described  with  reference  to  a  map  as  "Being 
the  ground  lying  between  Buffalo  Street  (on 
the  north)  and  the  last  mentioned  lot,  number 
nineteen  (on  the  south)  and  bounded  by  the 
Genesee  River  on  the  east." 

The  defendants  then  gave  in  evidence  a  deed 
from  Nathaniel  Rochester  and  wife,  to  the  de- 
fendant Child,  bearing  date  October  26,  1828, 
conveying  to  him  "  All  the  right,  title  and  in- 
terest in  and  to  the  streets,  alleys,  mill-yards, 
the  bed  of  the  Genesee  River  and  the  mill  race- 
way of  them,  of  the  parties  of  the  first  part, 
and  also  all  the  interest,  right  and  title,  which 
the  parties  of  the  first  part,  or  either  of  them, 
have  in  and  to  the  waters  of  the  Genesee  River 
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opposite  the  Village  of  Rochester,  which  have 
not  already  been  conveyed."  The  evidence 
was  here  closed,  and  the  counsel  for  the  de- 
fendants insisted  that  the  plaintiff  should  be 
nonsuited  for  the  following  reasons:  1.  He 
had  shpwn  no  title  to  the  premises  in  question ; 
2.  If  he  had  shown  any  title  to  the  bed  of  the 
river  it  was  a  mere  possessory  one  derived  from 
Cobb,  which  was  destroyed  by  the  proof  that 
Cobb  entered  under  the  deed  from  Rochester, 
of  November  19, 1819,  which  expressly  limited 
him  to  the  shore;  3.  Defendant  Child  had  pro- 
duced a  good  paper  title  to  *the  prem  [*6O2 
ises.  The  circuit  judge  decided  that,  although 
the  plaintiff  had  in  the  first  instance  shown  a 
sufficient  possession  to  entitle  him  to  recover, 
as  against  a  mere  wrong-doer,  yet,  the  paper 
title  shown  in  the  defendant,  Child,  must  pre- 
vail. The  plaintiff  excepted  to  the  decision, 
and  submitted  to  a  nonsuit. 

Upon  the  case  coming  again  before  the  Su- 
preme Court  upon  the  bill  of  exceptions,  it  sus- 
tained the  ruling  of  the  circuit  judge  and  the 
following  opinion  was  delivered  by, 

NELSON,  CJi.  J.  It  has  already  been  settled 
in  this  court  by  the  highest  authority,  tnat  the 
deed  from  Rochester  to  Cobb  in  1819,  under 
whom  the  plaintiffs  hold,  did  not  carry  mill 
lot  No.  12,  the  premises  conveyed,  to  the 
thread  of  the  river.  4  Hill,  369.  They  have 
failed,  therefore,  to  make  out  a  paper  title  to 
any  portion  of  the  bed  of  the  river,  or  prem- 
ises in  question.  They  now  deny  that  the  de- 
fendants have  established  any  paper  title  ac- 
cording to  the  law  as  expounded  by  the  court 
above  when  the  case  was  there,  and  claim  still 
to  sustain  a  recovery,  notwithstanding  that  de- 
cision upon  the  force  of  their  possession  alone. 
The  deed  from  Rochester  to  Cobb  bounded  the 
grantee  along  the  shore  of  the  river  which, 
according  to  the  decision  above,  excluded  the 
bed  and  limited  the  boundary  to  low  water- 
mark. But  it  was  finally  conceded  in  the  opin- 
ions delivered  affirming  this  view  of  the  law, 
that  a  boundary  upon  a  river  in  general  terms 
or  by  or  along  a  river,  without  restriction  to 
the  bank  or  shore,  carried  with  it  the  bed  to 
the  thread  of  the  stream.  4  Hill,  373,  375,  380, 
381.  Now.  the  defendants'  title  turns  upon  the 
construction  of  the  deed  of  the  100  acres  from 
Phelps  and  Gorham  to  Ebenezer  Allen,  prior 
to  the  deed  of  the  20,000  acres,  subsequently 
conveyed  to  Hunt  and  others.  This  latter  con- 
veyance is  referred  to  as  material,  for  the  pur- 
pose of  showing  title  in  the  defendant,  to  the 
premises  in  question,  which  is  a  part  of  the 
100  acres.  The  description  begins  at  a  beech 
post,  standing  on  the  bank  of  the  river,  and 
after  running  round  three  sides,  "  then  on  the 
bank  of  the  river  agreeably  to  the  traverse,  to 
the  first  mentioned  bounds,"  "reserving  out  of 
the  *above  described  land,  one  hun-  [*6O3 
dred  acres,  which  is  conveyed  by  deed  to  Eben- 
ezer Allen,  and  is  to  be  laid  out  in  a  square 
form,  as  near  as  the  traverse  of  the  river  will 
admit;  and  the  said  Allen's  mill,  to  be  the  cen- 
ter of  the  eastern  boundary." 

I  freely  admit  that  there  would  be  great  dif- 
ficulty, in  taking  the  river  boundary  of  the 
20,000  acre  tract,  out  of  the  doctrine  as  ex- 
pounded by  the  learned  judges  when  the  case 
was  before  the  court  above,  as  the  description 
seems  to  be  down  the  boundary  to  the  bank  of 
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the  river,  which  they  held  excludes  the  bed. 
But  I  do  not  think  it  necessary,  for  the  decis- 
ion of  this  case,  to  undertake  the  task,  as  the 
premises  in  question  are  a  part  of  the  100 
acres  which  the  grantors  (P.  &  G.)  had  previ- 
ously conveyed  to  Allen,  and  the  decision  here 
must  be  governed  by  the  river ;  boundary  as 
given  in  that  deed.  Both  plaintiffs  and  defend- 
ants hold  under  that,  according  to  the  bound- 
aries given  in  the  reservation  of- exception. 
Both  rely  upon  it  as  evidence  of  the  grant 'to 
Allen  in  deducing  their  paper  title  and,  of 
course,  must  abide  by  the  terms' of  the  grant 
as  there  described.  These  bound  the  100  acres 
on  the  river  generally,  "to  be  laid  out  in  a 
square  form/as  near  as  the  traverse  of  the 
river  wilj  admit,"  without  restriction  or  partic- 
ular reference  to  the  bank  or  shore;  and,  there- 
fore, carry  with  it  the  bed  to  the  center  of  the 
stream,  according  to  all  the  cases,  and  especial- 
ly the  decision  id  the  court  above,  already  re- 
ferred to;  and  it  is  conceded  in  the  case,  that 
Phelps  &  Gorham  had  title  to  the  100  acres 
and,  of  course,  a  right  to  convey  agreeably  to 
the  admission  in  their  reservation. 

I  may  add  that  a  like  construction  has  al- 
ready been  given  by  us  to  this  deed,  as  thus 
described  in  the  reservation  in  the  case*  of 
Jackson,  ex  dem.  Smedley  et  al.,  v.  Smith,  de- 
decided  May  7, 1882,  not  reported.  I  have  be- 
fhre  me  the  manuscript  opinion  of  the  late 
Chief  Justice,  delivered  in  that  case,  (a)  We 
OO4*J  *should  feel  bound  by  this  decision 
alone,  unless  satisfied,  that  the  doctrine  in  re- 
spect to  the  particular  point  in  question,  had 
been  overruled  by  the  appellate  court,  which 
upon  our  view  has  not  been.  I  am  of  opinion, 
therefore,  that  a  new  trial  should  be  denied. 

Mr.  O.  Hastings,  for  plaintiffs  in  error, 
,  insisted:  1.  That  the  deeds  from  Phelps  & 
Gorham  to  Hunt  and  others  of  November  8, 
1790,  limited  the  premises  granted  to  the  bank 
of  the  Genesee'River,  and  excluded  the  prem- 
ises in  question;  2.  The  defendants  showed  no 
title  to  any  land  not  embraced  in  that  deed. 
<5O5*]  *The  reservation  of  the  100  acres 
previously  conveyed  to  Allen,  must  be  con- 
strued an  exception,  and  must  be  taken  out  of 
the  premises  previously  described  in  the  deed. 
Crui.  Dig.,  tit.  82?  ch.  20,  sec.  65.  3.  The  deed 
from  Phelps  Gorham  m'ust  receive  a  similar 

(a)  The  following  is  the  opinion  referred  to : 
Jackson,  ex  dem.  Smedley  et  al.,  v.  Smith.  By  the 
Court,  SAVAGE,  Ch.  J.  The  first  question  in  this  case 
is,  whether  the  deed  from  Phelps  &  Gorham  to  Hunt 
and  others,  conveys  the  land  to  the  middle  of  the 
Genesee  River.  The  boundaries  begin  at  a  beech 
post,  standing  on  the  bank  of  the  said  river,  and 
run  around  three  sides  of  the  tract,  terminating  the 
third  line  at  a  white  oak  tree,  marked  and  num- 
bered, "then  on  the  bank  of  the  said  river,  agreeable 
to  the  traverse,  to  the  first  mentioned  bound,  re- 
serving out  of  the  above  described  land,  one  hun- 
dred acres,  which  is  conveyed  by  deed  to  Ebenezer 
Allen,  and  is  to  be  laid  out  in  a  square  form  as  near 
as  the  traverse  of  the  river  will  admit,  and  the  said 
Allen's  mill,  to  be  the  center  of  the  eastern  bound- 
ary." It  is  well  settled  by  the  case  Ex  parte  Jen- 
nings, and  the  cases  referred  to  in  the  reporter's 
note  to  that  case,  6  Cow.,  518, 546,  that  when  a  stream 
not  navigable,  in  the  common  law  sense  of  that 
term,  forms  the  boundary,  the  true  line  is  the  mid- 
dle of  the  stream.  The  expression  here,  is  "on  the 
bank  of  the  said  river,  agreeable  to  the  traverse." 
This  is  equivalent  to  saying  "along  the  bank."which 
I  apprehend  would  leave  no  doubt  that  the  stream 
formed  the  boundary.  If,  therefore,  the  question 
was  upon  the  construction  of  the  deed  from  Phelps 
&  Gorham  to  Hunt,  it  is  very  certain,  according  to 
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construction  to  the  one  given  by  this  court  to 
the  deed  from  Rochester  to  Cobb,  when  it  was 
examined  in  4  Hill,  369. 

Mr.  E.  Darwin  Smith,  for  defendants  in 
error.  1.  The  plaintiffs  showed  no  title.  Their 
possession  was  only  good  against  a  wrong-doer 
who  is  one  who  claims  no  right.  The  defend- 
ants were  not  wrong  doers.  Child  claimed  un- 
der a  paper  title.  2.  The  plaintiffs'  right  by 
mere  possession,  was  destroyed  by  proof  that 
their  grantor  entered  under  deeds  which  did 
hoUnclu'de  the  premises.  Their  grantor's  deed 
limited  him  to  the  shore,  according  to  the  con- 
struction of  this  court.  Possession  as  evidence 
of  title,  is  superseded  by  the  paper  title  itself. 
3.  The  defendant,  Child,  showed  a  good  paper 
title.  The  deed  from  Phelps  and  Gorham  to 
Alleu  is  proved  by  the  admissions  in  the  deed 
to  Hunt  and  others.  Allen's  grantees  do  not 
claim  under  the  deed  to  Hunt,  but  by  the  orig- 
inal deed  to  Allen,  admitted  in  Hunt's  deed  to 
exist;  and  the  eastern  boundary  of  Allen's  lot 
was  the  Genesee  River  generally,  which  car- 
ried it  to  the  center  of  the  river.  4.  The  plaint- 
iff, Starr,  a  grantee  of  Carroll,  Fitzhugh  and 
Rochester,  is  estopped  from  disputing  their 
title. 

The  Chancellor.  When  this  case  was  for- 
merly before  the  court,  the  plaintiffs  sought  to 
recover  by  virtue  of  a  title  supposed  to  have 
been  derived  under  a  deed  from  X.  Rochester 
to  W.  Cobb,  for  mill  lot  No.  12.  And,  for  the 
purposes  of  the  trial  which  then  took  place,  it 
was  admitted  by  both  parties,  that  the  premises 
in  controversy,  a  part  of  the  alveus  or  bed  of 
the  stream  of  the  Genesee  River  adjacent  to 
mill  lot  No.  12,  belonged  to  Carroll,  Fitzhugh 
and  Rochester,  in  August,  1817.  The  deed  to 
Cobb  described  the  easterly  boundary  line  of 
the  lot  as  running  along  the  shore  of  the  Gen- 
esee River;  and  the  plaintiffs  claimed  that  such 
a  boundary  carried  them  to  the  middle  of  the 
*stream.  The  circuit  judge  so  cle-  [*6O6 
cided;  and  that  decision  was  sustained  by  a 
majority  of  the  then  members  of  the  Supreme 
Court,  Mr.  Justice  Bronson  dissenting.  The 
defendants  brought  a  writ  of  error  to  this  court, 
and  obtained  a  reversal  of  the  judgment,  and 
a  venire  de  novo  was  awarded.  See,  20  Wend., 
149;  4  Hill,  369.  Upon  the  second  trial,  the 

the  common  law  doctrine,  which  is  the  law  of  the 
State,  that  a  deed  bounded  upon  a  stream,  or  upon 
the  bank  of  a  stream,  where  the  tide  neither  ebbs 
nor  flows,  conveys  the  land  to  the  middle  of  the 
stream.  This  deed,  therefore, would  cover  the  prem- 
ises in  question  and  the  lessors  must  fail.  But  the 
premises  in  question  lie  opposite  to  the  Allen  lot, 
which  is  excepted  from  the  conveyance  to  Hunt. 
By  that  exception,  the  Allen  lot  was  to  be  laid  out 
in  a  square  form,  as  near  as  the  traverse  of  the  river 
will  admit,  and  the  said  Allen's  mill  to  be  the  center 
of  the  eastern  boundary.  This  lot  the  surveyor  lo- 
cated, not  by  running  a  line  through  the  mill.which 
stood  several  rods  from  the  river,  but  by  giving  an 
equal  distance  north  and  south  of  the  mill,  and  ex- 
tending the  lot  to  the  margin  of  the  water,  as  was 
the  evident  intention  of  the  grantors,  as  well  from 
the  nature  of  the  subject  as  from  the  reference  to 
the  traverse  of  the  river.  If  a  straight  line  had  been 
intended,  running  through  the  mill,  that  would 
have  no  reference  to  the  traverse  of  the  river:  and 
as  the  lot  was  a  mill  lot,  the  parties  could  not  have 
intended  to  separate  it  from  the  water  without 
which  the  mill  was  of  no  value.  This  mill  lot  had 
been  conveyed  to  Allen,  before  the  conveyance  to 
Hunt,  and  conveyed  to  the  river,  of  course  there 
was  no  estate  remaining  in  the  representatives  of 
Phelps  &  Gorham. 
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prior  title  of  Carroll,  Fitzhugh  and  Rochester 
to  the  premises  in  question  was  not  admitted; 
but  the  plaintiffs  claimed  the  right  to  recover 
by  virtue  of  a  prior  possession  of  the  premises 
by  Cobb;  which  possession  was  transferred  to 
Starr,  one  of  the  plaintiffs,  before  the  defend 
ants  took  possession  thereof.  And  by  virtue 
of  that  previous  possession,  which  was  proved 
upon  the  trial,  the  plaintiffs  are  entitled  to  re- 
cover, unless  the  defendants  have  been  able  to 
show  a  better  title. 

The  fact  that  Cobb  went  into  possession  of 
the  premises  in  controversy  under  the  supposi- 
tion that  he  had  obtained  a  title  to  the  same  by 
his  deed,  did  not  authorize  a  wrong-doer  who 
had  no  title  to  enter  upon  the  possession  of  his 
assignee  and  oust  the  latter  therefrom.  And 
if  the  defendants  did  not  own  the  premises, 
they  were  wrong-doers  in  reference  to  the  prior 
possession  of  Starr,  although  they  supposed 
that,  by  the  legal  construction  of  the  deeds 
through  which  they  claimed  title,  such  deeds 
would  cover  the  premises.  The  decision  of  the 
judge  who  tried  the  cause  was,  therefore,  er- 
roneous, if  the  defendants  did  not  succeed  in 
showing  a  good  paper  title  to  the  premises 
through  the  deed  to  Allen  for  100  acres  of  land, 
as  referred  to  and  excepted  in  the  conveyance 
from  Gorham  &  Phelps  to  Hunt  and  others, 
in  1790. 

It  was  admitted  upon  the  trial  that,  at  the 
time  of  the  conveyance  to  Hunt  and  others, 
Gorham  &  Phelps,  the  grantors,  owned  the 
premises  which  purported  to  be  granted  by  that 
deed.  And  that  they  also  had  title  to  the  100 
acres  therein  excepted  and  referred  to,  as  hav- 
ing been  deeded  to  Allen,  at  the  time  of  the 
conveyance  to  him.  But  I  can  see  no  princi- 
ple upon  which  we  can  give  a  more  extended 
construction  to  either  of  those  conveyances, for 
the  purpose  of  including  that  part  of  the  al- 
veus  or  bed  of  the  Genesee  River,  than  we  have 
GOT*]  heretofore  *given  to  a  similar  descrip- 
tion of  the  river  boundary  in  the  deed  to  Cobb. 
If  our  decision  in  that  case  was  wrong,  it  would 
be  unjust  to  adhere  to  it  now  for  the  purpose 
of  depriving  these  plaintiffs  of  their  title  to  the 
premises  in  controversy  under  the  last  men- 
tioned deed.  On  the  other  hand,  if  it  is  to  be 
considered  as  settling  the  rule  of  construction 
as  to  the  rights  of  riparian  owners,  in  deeds 
containing  the  same  or  similar  words  of  restric- 
tion in  their  river  boundaries,  the  plaintiffs  are 
entitled  to  the  benefit  of  this  rule  of  construc- 
tion, in  resisting  the  claim  of  the  defendants  as 
against  the  prior  possessions  of  the  premises 
by  Cobb  and  Starr.  The  late  Chief  Justice,  in 
his  opinion  in  this  case,  admits  there  would  be 
great  difficulty  in  taking  the  river  boundary  of 
the  20,100  acre  tract,  conveyed  to  Hunt  and 
others,  out  of  the  decision  of  this  court  on  the 
former  occasion.  And  he  places  his  decision 
upon  the  ground  that  the  conveyance  to  Allen, 
referred  to  in  the  deed  from  Gorham  &  Phelps 
to  Hunt  and  others,  was  susceptible  of  a  more 
extended  construction.  But  I  think  he  erred 
in  supposing  that  if  the  alveus  or  bed  of  the 
river  was  not  included  within  the  bounda- 
ries of  the  deed  to  Hunt  and  others,  it  could 
be  included  within  the  100  acres  of  Allen, 
which  is  reserved  and  excepted  out  of  their 
grant. 

It  must  be  recollected  that  the  supposed  deed 
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to  Allen  was  not  produced  by  the  defendants, 
upon  the  trial,  and  that  there  was  no  evidence 
of  its  existence,  other  than  this  reservation  or 
exception  in  the  subsequent  deed  of  1790,  to 
Hunt  and  others.  Of  course  there  was  noth- 
ing beyond  the  language  of  the  reservation  it- 
self to  raise  a  presumption  that  the  100  acres 
of  Allen  was  not  restricted  in  its  river  bounda- 
ry to  the  bank  of  the  river,  in  the  same  man- 
ner as  the  20,100  acre  tract  out  of  which  that 
100  acres  was  excepted  and  reserved.  Indeed 
such  a  presumption  would  make  the  exception 
more  extensive  than  the  grant.  But  Lord  Coke 
says  an  exception  is  always  of  a  part  of  the 
thing  granted.  And  in  this  case  I  think  it 
would  be  doing  violence  to  the  language  of  the 
conveyance  to  Hunt  and  others,  to  suppose  the 
whole  of  the  100  acres  which  had  been  previous- 
ly conveyed  to  Allen,  was  not  included  within 
the*bounds  of  the  20,100acre.tract,  in  [*6O8 
the  same  manner  as  if  the  conveyance  to  Allen 
had  described  that  tract  as  it  is  described  in  the 
deed  of  1790,  and  then  had  granted  him  100 
acres  of  that  tract,  to  be  laid  out  in  a  square 
form  as  near  as  the  traverse  of  the  river  would 
admit,  bounded  on  the  east  by  the  east  line  of 
that  tract,  to  wit:  the  west  bank  of  the  river, 
and  the  north  and  south  lines  of  the  100  acres 
to  be  equidistant  from  the  mill  of  Allen, which 
then  stood  on  or  near  such  east  line.  Here  the 
language  of  the  exception  is  not  that  the  100 
acres  was  bounded  by  the  river  as  a  general 
boundary.  And  the  reference  to  the  traverse 
of  the  river,  in  the  exception  of  the  JOO  acres, 
should  have  the  same  construction  as  it  has  in 
the  operative  words  describing  the  boundaries 
of  the  grant  itself,  where  a  similar  reference  is 
made  to  the  traverse  of  the  river.  There  it, 
unquestionably,  means  that  the  eastern  bound- 
ary is  to  run  along  the  bank  or  shore  of  the 
river,  following  its  sinuosities,  and  not  in 
a  straight  line  upon  the  top  of  the  bank  be- 
tween the  two  points  where  the  north  and  south 
lines  of  the  tract  terminate  upon  the  west  bank 
of  the  river.  And  in  the  exception  it  means 
that  the  100  acres  should  belaid  out  in  a  square 
form  as  near  asltcan  be,  having  for  its  eastern 
boundary  the  east  line  of  the  20,100  acre  tract 
out  of  which  it  is  excepted ;  which  line,  as  before 
stated,  is  not  to  be  straight,  but  is  to  run  along 
the  bank  of  the  river,  following  the  sinuosities 
of  such  river. 

There  was  no  evidence  on  the  trial  that 
Rochester,  Fitzhugh  and  Carroll,  or  any  per- 
sons claiming  under  them,  ever  had  possession 
of  any  part  of  the  alveus  or  bed  of  the  river  at 
the  place  in  question,  or  anywhere  else,  claim- 
ing the  same  under  and  through  the  deed  re- 
ferred to  in  the  conveyance  to  Hunt  and  oth- 
ers, previous  to  the  possessions  of  Cobb  and 
Starr.  On  the  contrary,  it  appears  from  the 
map  which  was  given  in  evidence  upon  the 
trial,  that  Allen's  mill  stood  some  little  dis- 
tance back  from  the  margin  of  the  river,  and 
that  the  water  which  supplied  that  mill,  while 
in  the  hands  of  Williamson,  was  taken  from 
the  river  above  the  south  line  of  the  100  acre 
lot.  It  is  probable,  therefore,  that  no  person 
had  ever  erected  a  dam  in  t  he*bed  of  the  [*6O9 
river,  opposite  this  100  acre  lot,  as  described 
in  the  reservation  in  the  deed  of  1790,  previous 
to  the  deed  to  Cobb.  No  practical  construc- 
tion, therefore,  had  been  given  to  Allen's  deed 
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by  Rochester,  Fitzhugh  and  Carroll,  or  either 
of  them,  previous  to  the  possession  of  Cobb, 
which  could  in  any  way  affect  the  right  of  the 
plaintiffs  in  this  case  to  recover,  by  virtue  of 
the  prior  possession  of  Cobb  and  Starr. 

For  these  reasons  I  think  the  judgment  of 
the  Supreme  Court  is  erroneous  and  should  be 
reversed. 

Lott,  Senator.  The  premises  in  question  are 
part  of  the  bed  of  the  Genesee  River.  The 
plaintiffs  have  shown  no  paper  title,  but  rely 
on  a  possession  thereof  admitted  to  have  been 
commenced  in  the  fall  of  the  year  1819,  by 
William  Cobb,  and  to  have  been  continued  by 
him  and  the  plaintiff,  Starr,  to  whom  it  was 
transmitted,  from  that  time  till  the  entry  of  the 
defendants.  This  possession  is  sufficient  to  enti- 
tle Starr  to  recover,  unless  the  defendants  have 
shown  a  better  right.  See  cases  cited  in  Cow. 
&  H.  Notes  to  Phil.  Ev.,  n.  309,  pp.  353,  354. 

It  is  claimed  by  the  defendants  that  the 
premises  are  part  of  a  tract  of  100  acres,  con- 
veyed by  deed  to  Ebenezer  Allen.  This  deed 
was  not  introduced,  nor  is  there  any  evidence 
of  its  existence  or  of  what  particular  premises 
it  purported  to  convey,  except  as  contained  in 
a  conveyance  from  Gorham  and  Phelps  to  Eb- 
enezer Hunt  and  others,  dated  November  8, 
1790.  It  becomes  necessary,  therefore,  to  ex- 
amine this  conveyance  with  some  particulari- 
ty. It  grants  "A  certain  tract  of  land  and 
water  in  the  Western  territory,  so-called,  it  be- 
ing part  of  the  western  territory  lately  ceded 
by  the  State  of  New  York  to  the  Common- 
wealth of  Massachusetts,  in  township  No.  1  in 
the  short  range,  so-called,  situate  on  the  west 
side  of  the  Genesee  River  (then)  in  the  County 
of  Ontario  (but  now  a  part  of  Monroe  Coun- 
ty), containing  twenty  thousand  one  hundred 
acres,"  beginning  at  a  marked  "beech  post 
standing  on  the  bank  of  said  river,"  and  then 
after  running  around  three  sides  of  the  tract 
(designating  each  corner  by  a  monument)  "to 
a  white  oak  tree  "  marked,  etc.,  runs  "  on  the 
61O*]  bank  of  said  river,  *agreeably  to  the 
traverse,  to  the  first  mentioned  bound;"  and 
then  follow  these  words  "  reserving  out  of  the 
above  described  land  one  hundred  acres,  which 
is  conveyed  by  deed  to  Ebenezer  Allen,  and  is 
to  be  laid  out  in  a  square  form  as  near  as  the 
traverse  of  the  river  will  admit,  and  the  said 
Allen's  mills  to  be  the  center  of  the  eastern 
boundary."  The  habendum  clause  is  not  of  the 
premises  generally,  but  "  to  have  and  to  hold 
the  before  granted  twenty  thousand  acres  of 
land  with  all  the  streams,  water  privileges  and 
appurtenances  whatsoever  belonging,"  etc.  It 
was  conceded  that  Gorham  &  Phelps  had  title 
to  the  whole  tract  until  the  conveyance  of  the 
100  acres  thereof  to  Allen  and  the  residue  to 
Hunt  and  others.  Assuming,  then,  that  this 
is  sufficient  evidence  of  a  grant  of  100  acres  to 
Allen,  the  question  to  be  considered  is,  wheth- 
er it  included  the  bed  of  the  river.  It  is  said 
by  Mr.  Angel  in  his  work  on  Water-Courses, 
p.  6,  "  Whatever  the  parties  may  intend,  if 
the  land  is  bounded  '  by  the  river,'  the  grantee 
will  hold  to  the  middle  of  the  river;  and  so,  on 
the  other  hand  if  the  grantee  is  bounded  by  vis- 
ible and  durable  monuments,  as  '  a  tree '  or  'a 
fence,'  near,  but  without  the  edge  of  the  river, 
it  is  equally  clear,  that  he  can  claim  no  inter- 
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est  in  the  bed  or  water  of  the  river."  Indeed 
it  has  been  decided  and  settled  by  this  court 
in  this  very  case,  on  the  reversal  of  a  former 
judgment  therein,  when  the  plaintiffs  relied  on 
a  deed  bounding  the  grantee  "along  the  shore 
of  the  river"  that  it  excluded  the  bed,  although 
one  of  the  lines  ran  "to  the  river."  The  learned 
judge,  however,  who  has  assigned  the  reasons 
of  the  Supreme  Court  for  their  judgment,  now 
under  review,  while  he  concedes  that  "There 
would  be  great  difficulty  in  taking  the  river 
boundary  of  the  twenty  thousand  acre  tract 
out  of  the  doctrine  as  expounded  by  the  learned 
judges "  who  delivered  opinions  in  favor  of 
that  reversal,  nevertheless  insists  and  holds 
that  the  grant  of  the  100  acres  to  Allen,  "to 
be  laid  out  in  a  square  form  as  near  as  the 
traverse  of  the  river  will  admit,"  was  without 
restriction  or  particular  reference  to  the  bank 
or  shore  and,  therefore,  he  says,  carries  with 
it  the  bed  to  the  center  of  the  stream.  In  this, 
with  due  deference,  I  think  he  is  mistaken. 
*The  only  description  of  this  tract,  as  [*61 1 
I  have  before  stated,  is  in  the  deed  from  Gor- 
ham &  Phelps,  above  referred  to.  That,  it 
will  be  recollected,  does  not  profess  to  run  the 
boundary  of  either  side  to  the  river,  but  com- 
mencing at  a  "  post  standing  on  the  bank  of 
the  river,"  and  running  thence  from  monument 
to  monument  specifically  designated,  runs  the 
last  line  "  on  the  bank  of  the  river,  agreeably 
to  the  traverse,  to  the  first  mentioned  bound," 
then  "reserving  out  of  the  above  described 
land,"  the  100  acres  which  is  conveyed  to  Al- 
len. The  very  form  of  the  reservation  pre- 
cludes all  possibility  that  the  grant  to  Allen 
extended  beyond  the  boundaries  of  the  entire 
tract  as  described.  It  was  reserved  out  of  it, 
and  unless  it  can  be  shown  that  a  thing  ex- 
cepted  is  not  included  within  the  subject,  out 
of  which  it  is  excepted,  there  does  not  appear 
to  me  to  be  any  ground  for  the  distinction 
taken  by  the  court  below.  There  are  other  cir- 
cumstances, which  may  be  referred  to,  which 
indicate  that  the  Grant  to  Allen  did  not  ex- 
tend beyond  the  eastern  boundary  of  the  large 
tract,  and  indeed  there  is  room  for  doubt  wheth- 
er it  even  went  up  to  it.  I  will  briefly  allude 
to  some  of  them.  The  premises,  as  specifical- 
ly described,  contain  20, 100  acres.  The  quan- 
tity conveyed  to  Hunt  was  20,000  acres,  leav- 
ing, therefore,  the  precise  balance  of  100  acres 
for  Allen.  Again;  there  is  nothing  to  show 
that  the  conveyance  to  Allen  had  been  made 
before  the  time  of  the  execution  of  the  deed 
to  Hunt.  Indeed,  the  terms  "  which  is  con- 
veyed by  deed"  and  "is  to  be  laid  out  in  a 
square  form,"  would  rather  favor  a  contrary 
presumption,  and  that  it  wasacotemporaneous 
act.  They  certainly  preclude  the  idea  of  a  lo- 
cation having  been  made;  and  when  the  con- 
text and  the  object  of  the  reservation  or  ex- 
ception are  considered,  it  appears  to  me  that 
no  other  conclusion  can  be  drawn  than  that 
the  100  acres  were  included  within  and  were 
to  be  taken  out  of  the  larger  tract,  as  particu- 
larly described. 

Again;  the  terms  "the  said  Allen's  mills  to 
be  the  center  of  the  eastern  boundary,"  clear- 
ly, as  I  think,  establish  the  fact  that  the  bed 
of  the  river  was  not  intended  to  be  included. 
It  is  shown  that  this  mill  stood  several  rods 
from  the  river,  but  it  *is  assumed  by  [*6 1 2 
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Ch.  J.  Nelson  in  this  case,  as  it  was  in  the 
opinion  referred  to  by  him,  of  Judge  Savage  in 
Jackson  v.  Smith,  that  it  was  standing  on  the 
100  acre  tract.  Is  there  any  foundation  for 
this  assumption?  It  certainly  was  not  impos- 
sible for  Allen  to  have  acquired  title  to  the  lot 
on  which  the  mill  was  built  prior  to  the  grant 
of  the  100  acres,  nor  is  there  anything  incon- 
sistent with  it.  The  very  language  of  the  res 
ervation  declares  that  the  land  excepted  "is  to 
be  laid  out."  It  contemplates  future  location 
and  the  parties  adopt  "Allen's  mills"  as  a  point 
to  control  it.  That  was  to  be  "the  center  of 
the  eastern  boundary,"  an  object  by  which 
the  property  intended  to  be  laid  out  was  to  be 
bounded,  and  necessarily  excluding  the  idea 
of  its  being  a  part  of  the  premises  granted. 
The  terms  and  whole  scope  of  the  deed  to 
Hunt  fully  justify  the  assumption  that  the  de- 
scription of  the  100  acre  tract  as  given  in  the 
reservation  or  exception  was  the  same  as  in 
the  deed  to  Allen.  If  so,  and  there  is  nothing 
appearing  to  the  contrary,  the  conclusion  ap- 
pears to  me  irresistible  that  the  property 
granted  to  him  did  not  extend  beyond  the  mill. 
This  construction  is  perfectly  consistent  with 
that  part  of  the  reservation  which  speaks  of 
"the  traverse  of  the  river,"  in  making  the  lo- 
cation. It  was,  it  would  seem,  the  wish  of 
the  parties  to  have  the  tract  laid  out  in  a  square 
form.  The  windings  of  the  river  might,  how- 
ever, render  that  impracticable  to  a  certain  ex- 
tent, without  including  some  part  thereof 
within  the  boundary.  It  was  then,  as  if  to 
guard  against  that  consequence  provided  that 
it  should  "be  laid  out  in  a  square  form  as  near 
as  the  traverse  of  the  river  will  admit."  In- 
stead, therefore,  of  affording  a  ground  to  im- 
peach, I  think  it  lends  to  confirm  the  construc- 
tion given.  Another  circumstance,  perhaps 
of  not  much  importance,  may  be  alluded  to. 
It  appears  by  the  map  purporting  to  be  of  the 
100  acre  tract,  annexed  to  the  case,  that  it,  in 
fact,  contains  upwards  of  106  acres,  affording 
additional  evidence  that  it  did  not  extend  to 
the  river.  If  these  views  are  correct,  the  de- 
fendants have  failed  to  establish  any  title  or 
right  to  the  premises,  through  the  several  mesne 
conveyances  from  Allen  relied  on,  and  as  no 
613*]  other  *title  or  any  right  thereto  was 
shown  by  them,  the  plaintiffs  were  improperly 
nonsuited.  The  judgment  should,  therefore, 
be  reversed. 

Porter,  Senator.  Prior  to  the  year  1819  the 
title  to  lot  No.  12  was  in  Nathaniel  Roch- 
ester; and  this  lot  extended  east,  as  the  defend- 
ant contends,  to  the  thread  of  the  Genesee 
River.  In  that  year  he  conveyed  different  por- 
tions of  the  lot  to  Cobb  and  Morgan,  which 
embraced  the  whole  width  of  the  lot  on  the 
west  end.  The  eastern  lines  of  those  lots  are 
described  as  running  "along  the  shore  of  said 
river  to  Buffalo  Street."  The  question,  wheth- 
er these  east  lines  run  along  the  thread  of  the 
stream,  and  thus  extended  the  lots  east  to  that 
point,  has  been  settled  in  this  court.  In  the 
case  of  Child  v.  Starr,  4  Hill,  869,  a  construc- 
tion has  been  put  upon  the  language  of  those 
deeds  in  this  respect;  and  it  must  now  be  con 
sidered  as  the  settled  law  of  the  case,  that  the 
rights  of  the  grantees  in  those  deeds  are  lim- 
ited to  the  shore  of  the  river. 
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This  is -admitted  by  the  plaintiffs;  and  they 
do  not  seek  to  recover  in  this  suit  by  virtue  of 
any  right  acquired  under  those  deeds;  but  they 
take  the  ground  that  the  title  of  Rochester 
himself  never  extended  any  further  east  than 
the  east  lines  of  the  lots  he  conveyed  to  Cobb 
and  Morgan,  or  the  shore  of  the  river,  and  as 
they  have  proved  a  prior  possession  beyond 
those  lines,  under  claim  of  title,  they  insist 
that  that  possession  will  entitle  them  to  recov- 
er in  this  suit,  because  the  defendants,  as  they 
claim,  have  no  title  whatever.  Whether  Roch- 
ester had  title  to  the  bed  of  the  river,  east  of 
the  premises  conveyed  to  Cobb  and  Morgan, 
is,  therefore,  the  question  to  be  decided  in  this 
case. 

In  the  deed  of  partition  between  Carroll, 
Fitzhugh  and  Rochester,  this  lot  No.  12  is 
conveyed  to  Rochester,  and  is  described  as 
bounded  "by  the  Genesee  River  on  the  east." 
This  description  will  extend  the  title  of  Roch- 
ester to  the  middle  of  the  stream,  provided 
their  joint  title  extended  so  far  east;  for  all  the 
authorities  concur,  that  when  the  premises 
conveyed  are  described  as  bounded  by  a  stream 
of  water,  the  legal  presumption  is  that  the 
grantor  intended  to  convey  to  the  middle  of 
*the  stream.  It  becomes  necessary,  [*(il4 
therefore,  to  ascertain  whether  Carroll,  Fitz- 
hugh and  Rochester  owned  to  the  middle  of 
the  Genesee  River;  for  Rochester  succeeded  to- 
all  their  joint  rights  between  the  West  bank 
and  the  middle  of  the  river. 

Phelps  &  Gorham  were  the  owners  of  a  large 
tract  of  country  lying  upon  both  sides  of  the 
river;  and  they  conveyed  to  one  Allen  100 
acres  lying  on  the  west  side  of  the  river,  which, 
the  defendant  alleges,  embraced  the  premises 
in  question.  We  have  no  particular  descrip- 
tion of  the  premises  conveyed  to  Allen,  nor  is 
there  any  evidence  of  such  a  conveyance,  ex- 
cept that  contained  in  a  reservation,  to  be 
found  in  a  deed  from  Phelps  &  Gorham  ta 
Ebenezer  Hunt  and  others,  of  a  20,100  acre 
tract  "situate  on  the  west  side  of  the  Genesee 
River;"  and  which  embraced  the  100  acres  be- 
fore sold  and  conveyed  to  Allen.  That  reser- 
vation is  in  these  words,  "reserving  out  of  the 
above  described  land  one  hundred  acres, which 
is  conveyed  by  deed  to  Ebenezer  Allen  and  to 
be  laid  out  in  a  square  form  as  near  as  the 
traverse  of  the  river  will  admit;  and  the  said 
Allen's  mill  to  be  the  center  of  the  eastern 
boundary."  It  is  clear  that  in  locating  this  100 
acres,  we  have  no  very  certain  land  marks  to 
direct  us.  It  must,  however,  be  on  the  river 
side  of  the  tract,  for  on  one  side  the  line  is  to 
regulated  by  the  traverse  of  the  river;  that  is, 
it  is  to  follow  its  windings.  And  Allen  at  the 
time  had  a  mill  upon  his  hundred  acres,  which 
is  a  point  well  known,  and  the  north  and  south 
lines  were  to  be  equally  distant  from  that  mill. 

The  counsel  for  the  plaintiffs  contends  that, 
as  the  eastern  boundary  of  this  larger  tract,  is 
described  as  being  "  on  the  bank  of  the  river," 
which  description  the  authorities  agree  will 
exclude  the  bed  of  the  river;  and  as  the  100 
acres  is  excepted  from  the  larger  tract,  the  east 
line  of  the  latter  cannot  be  extended  to  the 
middle  of  the  stream.  If,  as  is  contended,  the 
100  acres  must  be  taken  from  the  larger  tract, 
and  that  tract  is  limited  to  the  bank  of  the 
river,  it  follows  necessarily  that  the  100  acres 
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can  extend  no  further  east.  If  we  had  the  de- 
scription contained  in  the  deed  of  the  100  acres 
before  us,  and  that  limited  the  east  line  to  the 
615*]  bank  *of  the  river,  or  to  the  eastern 
boundary  of  the  larger  tract,  then  it  would 
be  clear  what  the  parties  to  that  deed  meant. 
But  is  it  correct  to  infer  and  decide  that,  be- 
cause the  grantors  in  the  deed  to  Hunt  and 
others  contracted  the  eastern  boundary  to  the 
bank  of  the  river,  therefore  they  must  have 
done  the  same  in  the  deed  to  Allen?  We  have 
not  Allen's  deed  in  evidence,  and  why  should 
his  grantees  be  bound  absolutely  by  the  des- 
cription in  Hunt's  deed.  Allen's  deed  was  first 
given,  and  possession  taken  under  it,  and  im- 
provements made;  and  I  think  we  are  required 
to  look  into  the  circumstances  connected  with 
the  giving  of  that  deed,  while  adjudicating 
upon  the  rights  of  those  holding  under  it. 

At  the  time  that  Allen  bought  of  Phelps  & 
Gorham,  they  owned  the  bed  of  the  river,  as 
well  as  the  land  on  the  margin;  and  it  is  suf- 
ficiently obvious,  from  the  language  of  the  res- 
ervation in  Hunt's  deed,  that  they  intended  to 
sell  and  convey  to  Allen,  and  that  he  intended 
to  buy  a  site  for  a  mill,  to  be  propelled  by  the 
waters  of  that  river.  The  land  then,  at  that 
time,  was  wild  and  uncultivated,  and  as  one 
object  of  Allen  was  to  purchase  a  mill  site,  no 
presumption  can  reasonably  be  indulged,  that 
the  parties  intended  to  limit  the  grant  to  the 
bank  of  the  river.  Indeed,  the  presumptions, 
I  think,  should  be  all  the  other  way,  while 
there  is  no  particular  description  requiring  a 
more  limited  construction.  It  should  appear 
from  the  deed  that  the  parties  intended  to  ex- 
clude the  bed  of  the  river  from  its  operation, 
by  the  use  of  such  terms  in  the  description  of 
the  premises  as  have  been  held  by  the  court,  to 
confine  the  grant  to  the  bank  or  shore,  or  the 
court  should  presume  that  the  grant  extended 
to  the  middle  of  the  river.  Otherwise,  one  ob- 
ject of  the  purchase  will  be  defeated.  If  Al- 
len's title  extended  only  to  the  bank  of  the 
river,  he  would  fail  to  secure  thereby  the  use 
of  the  water  of  the  river  for  his  mill.  Hence, 
I  think  it  is  not  enough  to  refer  to  the  descrip- 
tion contained  in  the  conveyance  of  the  larger 
tract,  from  which  the  100  acres  were  excepted, 
and  insist  upon  applying  that  description  to 
Allen's  deed;  but  the  plaintiffs  should  also 
show  that  Alien,  by  the  terms  of  his  deed, was 
confined  to  the  bank  of  the  river. 
616*]  *Again;  it  is  contended  by  the  coun- 
sel for  the  plaintiffs  that,  as  the  reservation  of 
the  100  acres,  in  the  deed  to  Hunt,  says  "that 
Allen's  mill  is  to  be  the  center  of  the  eastern 
boundary "  of  the  100  acres,  the  defendants 
must  be  bound  by  a  line  running  north  and 
south  through  that  mill,  until  they  show  by  the 
deed  that  the  grant  extended  beyond  it.  This 
objection  requires  that  a  construction  should 
be  put  upon  the  language  used  in  that  reser- 
vation. It  must  be  confessed  that  the  mean- 
ing is  somewhat  obscure.  It  directs  that  the 
100  acres  shall  be  "  laid  out  in  a  square  form, 
as  near  as  the  traverse  of  the  river  will  admit; " 
that  is,  that  its  south,  west  and  north  lines 
shall  be  of  the  same  length,  making  such  al- 
lowances as  may  be  necessary  for  the  windings 
and  turnings  of  the  river,  and  that  its  east  line 
shall  be  along  the  river.  It  seems  to  me  that  a 
fair  interpretation  of  the  words  "  traverse  of 
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the  river,"  as  used  -in  this  deed,  and  in  the  de- 
scription of  one  of  the  courses,  will  well  war- 
rant the  court  in  saying  that  the  east  line  run 
along  the  course  of  the  river.  The  idea  that 
Allen's  mill  stood  on  the  eastern  boundary, be- 
cause the  reservation  says  that  "Allen's  mill 
is  to  be  the  center  of  the  eastern  boundary," 
is  repelled  by  the  fact  that  the  mill  stood  some 
distance  from  the  shore,  and  the  owner  of  the 
mill  would  thus  be  cut  off  from  all  connection 
with  the  river.  And  also,  because  it  is  absurd 
to  talk  of  a  mill  as  being  in  the  center  of  a 
boundary  line,  unless  you  refer  to  the  fact  that 
it  is  equally  distant  from  either  end.  And  in 
that  sense  it  has  no  bearing  upon  this  question; 
though  I  have  no  doubt  that  that  was  the  sense 
in  which  it  was  used  in  this  deed. 

In  my  judgment,  the  conveyance  to  Allen 
vested  in  him  the  title  to  the  middle  of  the 
Genesee  River  ;  and  if  so,  the  case  shows  that 
the  defendant  now  holds  that  title.  I  think 
the  judgment  should  be  affirmed. 

Barlow,  Johnson  and  Talcott,  Sena- 
tors, delivered  written  opinions  in  favor  of  a 
reversal  of  the  judgment  of  the  Supreme 
Court,  concurring  in  the  views  entertained  by 
the  Chancellor. 

*Spencer, Senator,  delivered  a  writ-  [*61 7 
ten  opinion  in  favor  of  affirmance. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  CHANCELLOR  and  Sena- 
tors Barlow,  Beers,  Deniston,  Deyo,  Johnson, 
Lott,  Sanfoi-d,  J.  B.  Smith,  Talcott,  WiUiams, 
Wright— 12. 

For  affirmance — Senators  Hard,  Porter,  Put- 
nam, 8.  Smith,  Spencer — 5. 

Judgment  reversed,  and  venire  de  novo  or- 
dered. 

Reversing— 4  Hill,  369. 

Same  case— 20  Wend.,  149. 

Cited  in— 11  N.  Y.,  321 ;  13  N.  Y.,  297 ;  90  N.  Y..  162 ; 
16  Barb.,  163 ;  19  Barb.,  488 ;  22  Wis.,  547  ;  38  Mich.,  72 ; 
31  Am.  Rep.,  314. 


MOSES  &  MOSES  v.  MEAD  &  MEAD. 

Implied  Warranty — Sale  of  Provisions. 

Where  provisions  are  sold  as  merchandise,  and 
not  for  immediate  consumption  by  the  purchaser, 
there  is  no  implied  warranty  of  their  soundness. 

ON  ERROR  from  the  Supreme  Court.  The 
cause  originated  in  the  Superior  Court  of 
the  City  of  N.  Y.,  where  the  plaintiffs  sued 
the  defendants  upon  an  implied  warranty  on 
the  sale  of  194  barrels  of  mess  beef,  that  it  was 
good,  sound  and  merchantable,  when  it  proved 
to  be  sour,  tainted  and  unwholesome.  It  ap- 
peared by  a  special  verdict,  that  the  vendor 
did  not  know  of  the  defect  in  the  beef,  and 
that  it  was  purchased  by  the  plaintiffs,  as  pro- 
vision merchants,  to  sell  again,  and.  not  for 
their  own  consumption.  The  Superior  Court 
gave  judgment  for  the  defendants  on  the  spe- 
cial verdict,  and  the  judgment  was  affirmed  by 

NOTE.—  Sales :—  Warranty  —  Implied  warranty  of 
wholegomeness  in  sales  of  provisions  for  domestic  use. 
See  the  above  case  of  Moses  v.  Mead,  1  Den.,  378, 
note ;  Van  Bracklin  v.  Fonda,  12  Johns.,  468,  note. 
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the  Supreme  Court  upon  writ  of  error.  The 
argument  of  the  counsel  and  the  reasons  of  the 
Supreme  Court  will  be  found  in  1  Den.,  378. 
The  case  was  argued  here  by, 

Messrs.  G.  Wood  and  H.  P.  Hastings, 
for  plaintiffs  in  error. 

Mr.  A.  P.  Man,  for  defendants  in  error. 

618*]     *  Senators  Wright  and  Porter  de 

livered  written  opinions  in  favor  of  affirming 
the  judgment,  upon  substantially  the  same 
reasons  contained  in  the  opinion  of  Ch.  J.  Bron- 
son,  recognizing  the  distinction  between  the 
application  of  the  rule  of  an  implied  warranty 
to  provisions  sold  for  consumption  by  the  pur- 
chaser, and  those  sold  as  merchandise. 

Senators  Hard  and  Barlow  delivered  writ- 
ten opinions  for  reversal,  upon  the  ground  that 
the  exception  to  the  rule  of  caveat  emptor  is  ap- 
plicable to  the  sale  of  all  articles  of  food  for 
mankind,  in  whatever  quantities,  from  mo- 
tives of  safety  to  the  public  health. 

Senators  Lott  and  J.  B.  Smith  also  deliv- 
ered written  opinions  for  affirmance,  and  Sena- 
tors  Williams,  Johnson  and  Folsom  for  re 

versal. 

Senator  Hand  delivered  an  oral  opinion  for 
reversal. 

Upon  the  question  being  put— "  Shall*  this 
judgment  be  reversed?" — the  members  of  the 
Court  voted  as  follows: 

For  reversal — Senators  Barlow,  Denniston, 
Emmons,  Folsom,  Hand,  Hard,  Johnson,  Scovil, 
Wheeler,  Williams— 10. 

For  affirmance — The  PRESIDENT  and  Sena- 
tors Burnliam,  Deyo,  Lester,  Lott,  Mitchell, 
Porter,  J.  B.  Smith,  Talcott,  Wright— 10. 

Judgment  affirmed. 


THE  MEDICAL  INSTITUTION  OF  GEN- 
EVA COLLEGE 

PATTERSON. 

"  The  Medical  Institution  of  Geneva  College  "  is 
not  a  corporation  and,  therefore,  has  no  capacity 
to  maintain  a  suit  in  a  court  of  justice. 

Neither  Columbia  College,  nor  any  college  incor- 
porated by  the  Regents  of  the  University,  can  cre- 
ate another  body  corporate. 

ON  writ  of  error  to  the  Supreme  Court. 
The  cause  came  before  the  Supreme 
619*]  *Court  upon  special  verdict,  in  May, 
1845.  A  report  of  the  case,  in  which  the  spe- 
cial verdict  is  given  at  length,  with  the  reasons 
of  the  court,  will  be  found  in  1  Den.,  61.  The 
cause  was  argued  here  by, 

Messrs.  M.  T.  Reynolds  and  H.  Spen- 
cer, for  plaintiffs  in  error. 

Mr.  J.  C.  Spencer,  for  defendant  in  error. 

Senators  Lott,  Barlow,  Van  Schoon- 
hoven  and  Porter  delivered  written  opin- 
ions in  favor  of  affirming  the  judgment  of  the 
Suprem'e  Court,  concurring  in  the  views  con- 
tained in  the  opinion  delivered  by  Oh.  J.  Bron- 
son,  1  Den.,  66. 

Upon  the  question  being  put — "  Shall  this 
judgment  be  reversed  ?" — all  the  members  of 
the  Court  who  heard  the  argument  of  the  cause 
voted  for  affirmance,  viz. :  The  PRESIDENT 
and  Senators  Backus,  Barlow,  Burnham,  Em- 
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mons,   Jones,   Lester,    Lott,    Porter,    Sanford, 
Sedgwick,  J.  B.  Smith,  S.  Smith,  Talcott,    Van 
Schoonhoven,   Wheeler — 16. 
Judgment  affirmed. 

Affirming— 1  Denio,  61. 

Cited  in— 4  Mont..  208;  47  Am.  Rep.,  348. 


RAY  *.  BIRDSEYE. 

Execution,  a  Lien  on  Personal  Property  From 
Its  Delivery  to  tJie  Sheriff—  When  Bona  Fide 
Purchaser  Protected — Statute — Levy  on  Grow- 
ing Crop — Duty  of  Attorney — Costs. 

An  execution  is  a  lien  upon  personal  property  of 
the  judgment  debtor  from  its  delivery  to  the  sher- 
iff, subject  only  to  the  right  of  a  purchaser  in  good 
faith  acquired  before  the  actual  levy.  2  R.  S.,  366, 
sec.  17. 

One  to  whom  property  is  assigned  in  payment  of 
a  pre-existing  debt,  is  not  such  a  "  purchaser  in  good 
faith."  The  lien  of  the  execution,  although  no  levy 
had  been  made  at  the  time  of  the  assignment,  is  su- 
perior to  his  title. 

Where  a  sheriff  levied  upon  a  growing  crop  owned 
by  the  judgment  debtor  and  another,  he  was  con- 
structively in  possession  of  the  whole,  so  that  when 
the  debtor  afterwards  and  before  the  return  of  the 
execution  acquired  his  co-tenant's  share,  the  sher- 
iff rightfully  sold  the  whole  upon  his  original  levy. 

An  attorney  who  prosecutes  a  suit  to  judgment 
is  not  bound,  by  virtue  of  his  office,  to  direct  the 
sheriff  in  the  manner  of  collecting  the  execution, 
and  when  sued  for  directing  a  levy  upon  particular 
property,  he  is  not  entitled  to  double  costs  under  2 
R.  S.,  617,  sec.  24. 

Citations— 2  R.  S..  71,  sec.  9,  2d  ed. ;  365,  sec.  13  ; 
366,  sec.  17 ;  11  Paige,  21 ;  1  R.  L.,  1813,  p.  501,  sec.  6  ; 
1  Paige,  125 ;  1  Hud.  &  B.,  400;  1  Ch.  Cas.,  35;  2  Sim. 
&  St.,  472 ;  19  Johns.,  282  ;  20  Johns..  637. 

TERROR*  from  the  Supreme  Court.  [*62O 
J-J  The  cause  originated  in  a  justice's  court 
and  was  carried  by  appeal  to  the  Onondaga  C. 
P.,  where  judgment  was  obtained  by  the 
plaintiff,  which,  on  writ  of  error,  was  reversed 
by  the  Supreme  Court  in  January  Term,  1843. 
A  report  of  the  facts  then  appearing  in  the 
case,  with  the  opinion  of  the  court,  will  be 
found  in  4  Hill,  158.  Upon  the  second  trial 
before  the  C.  P.,  it  was  shown  by  the  plaintiff 
that  in  July,  1839,  Ray,  the  plaintiff,  signed  a 
note  with  Houghtaling,  as  his  surety.  The 
note  was  for  $200,  payable  January  1,  1841. 
Early  in  September,  1840,one  Philips  let  about 
16  acres  of  land  to  Houghtaling,  to  cultivate  a 
crop  of  wheat  upon  shares.  Houghtaling  pro- 
ceeded to  cultivate  the  same,  and  upon  the 
16th  of  September  had  finished  sowing  the 
wheat,  excepting  the  dragging  -in  of  about  a 
bushel  and  a  half.  He  then  called  upon  Ray 
and  "turned  him  out "  his  half  of  the  wheat, 
"to  secure  him  for  the  note,"  and  "told  him  to 
sell  it  or  do  what  he  had  a  mind  to  with  it.and 
pay  up  the  note."  Ray  thereupon  employed 
Houghtaling  to  finish  dragging  in  the  wheat, 
and  directed  his  own  hired  man  to  look  after 
the  wheat  and  see  that  the  fences  did  not  get 
down,  and  to  keep  cattle  out,  which  he  did. 
On  the  3d  of  October  Houghtaling  purchased 
of  Philips  the  land  on  which  the  wheat  was 
sowed,  together  with  Philips'  half  of  the  crop. 
On  the  5th  of  October  he  turned  out  this  half 
to  Ray  in  the  same  manner  he  had  turned  out 
the  other,  and  for  the  same  purpose.  The  de- 
fendant then  showed  that  on  the  21st  of  July, 
1840,  he  delivered  to  the  sheriff  an  execution 
upon  which  the  wheat  was  subsequently  sold. 
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It  was  returnable  the  third  Monday  of  Octo- 
ber, 1840.  On  the  19th  day  of  September,' the 
sheriff  levied  upon  the  whole  crop  of  wheat 
and  sold  it  on  the  last  day  of  October,  1840, 
the  defendant,  who  was  the  attorney  of  the 
plaintiff  in  the  execution,  directing  .the  sale. 
At  the  time  of  the  levy  the  sheriff  did  not 
know  of  what  had  taken  place  between  Hough- 
taling  and  Ray,  and  he  kept  secret  the  fact 
that  he  had  made  a  levy. 

The  plaintiff's  counsel  requested  the  Court 
of  C.  P.  to  charge  that,  by  the  levy  on  the  19th 
621*]  September,  the  sheriff  *acquired  no  le- 
gal possession  available  against  the  owners  of 
the  wheat,  Ray  and  Philips,  and  Houghtaling 
then  having  neither  property  in  nor  possession 
of  the  wheat,  the  sheriff  was  a  trespasser,  and 
no  foundation  for  a  constructive  levy  would 
arise  from  the  sheriff's  act.  He  also  requested 
the  court  to  submit  to  the  jury  the  question  of 
a  change  of  possession  of  the  wheat  from 
Houghtaling  to  Ray,  alleging  that  inasmuch 
as  it  was  a  growing  crop,  evidence  of  title  was 
evidence  of  possession,  no  other  being  practica- 
ble ;  at  all  events,  that  there  was  some  evi- 
dence of  change  of  possession  for  the  jury. 
The  court  omitted  to  do  this,  and  charged  that 
if  the  sheriff  levied  on  the  whole  crop  on  the 
19th  of  September,  and  Houghtaling  became 
the  owner  of  one  half  of  it  afterwards,  and  in 
the  life  of  the  execution,  the  levy  was  good  and 
effectual  to  hold  such  after  acquired-interest 
in  the  wheat;  that  as  to  the  half  first  turned 
out  to  Ray,  Ray's  interest  in  it  must  be  regard- 
ed as  that  of  a  mortgagee  of  personal  property, 
and  there  was  no  evidence  that  such  a  mort- 
gage was  filed  in  the  town  clerk's  office;  that 
the  execution  and  levy  conferred  a  better  right 
than  Ray's  to  that  half  of  the  wheat,  un- 
less Ray  showed  an  actual  and  continued 
change  of  possession  of  the  wheat;  that  Hough- 
taling being  shown  to  have  been  engaged 
as  apparent  owner  in  finishing  the  putting 
in  of  the  wheat  after  the  turning  out  to 
Ray,  and  Ray  not  being  shown  to  have  exer- 
cised any  acts  of  ownership  over  it  from  the 
time  it  was  turned  out  until  the  levy,  there 
was  no  evidence  before  the  jury  of  the  actual 
change  of  possession,  which  the  law  required 
in  the  case  of  a  mortgage  of  personal  property 
not  filed;  and  that  for  these  reasons  the  defend- 
ant was  entitled  to  their  verdict.  The  plaint- 
iff's counsel  excepted  to  the  omission  to  charge 
as  requested,  and  also  to  the  charge  given. 
The  following  opinion  was  delivered  upon  the 
last  argument  of  the  cause  in  the  Supreme 
Court  by, 

NELSON,  Ch.  J.  This  case  when  formerly 
before  the  court  was  very  fully  examined,  and 
all  the  questions  of  any  importance  involved, 
were  then  disposed  of,  except  the  one  arising 
under  the  Act  in  relation  to  personal  mort- 
gages. 

622*]  *The  Act  concerning  the  filing  of 
personal  mortgages  is  as  follows:  "Every 
mortgage  or  conveyance  intended  to  operate  as 
a  mortgage  of  goods  and  chattels  hereafter 
made,  which  shall  not  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession  of 
the  things  mortgaged,  shall  be  absolutely  void 
as  against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and  mort- 
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gagees  in  good  faith,  unless  the  mortgage  or  a 
true  copy  thereof  shall  be  filed,  as  directed  in 
the  succeeding  section  of  this  Act.  2  R.  S.,  p. 
71,  sec.  9,  2d  ed. 

The  provision  is  plain  and  explicit  and  its 
meaning  too  clear  to  be  misapprehended.  The 
mortgage  must,  in  all  cases  and  under  all  cir- 
cumstances, be  filed  before  it  becomes  opera- 
tive against  a  judgment  creditor  or  subsequent 
purchaser,  with  a  single  exception,  and  that  is 
where  actual  possession  has  been  taken  and 
continued  of  the  property  mortgaged  by  the 
mortgagee;  and  this  without  any  modification 
or  qualification  arising  out  of  the  nature  or 
condition  of  the  property,  such  as  its  bulk, 
difficulty,  or  even  impossibility  of  change  of 
possession  by  removal  or  otherwise,  or  any 
other  like  consideration  or  excuse.  In  all  these 
cases,  however  plausible  may  be  the  reasons 
for  omitting  to  accompany  the  mortgage  with 
an  actual  change  of  possession,  on  account  of 
the  situation  and  condition  of  the  article,  they 
afford  none  for  the  omission  or  neglect  to  file 
the  instrument.  The  difficulties  suggested  are 
not  in  the  way  of  a  compliance  with  the  stat- 
ute in  this  respect.  And  if  from  the  situation 
or  condition  of  the  property,  it  would  be  im- 
practicable to  make  a  change  of  the  posses- 
sion, so  much  the  more  necessity  of  requiring 
that  notice  of  the  change  of  ownership  should 
be  given  by  filing. 

I  agree  with  the  court  below,  that  all  the 
evidence  given  of  a  change  of  possession  in  this 
case,  from  the  time  of  the  mortgage  to  the 
levy  upon  the  crop,  was  too  slight  to  deserve 
the  name  of  proof,  and  it  was  right  in  refus- 
ing to  submit  the  question  to  the  jury. 

*Mr.  H.  P.  Winsor,  for  plaintiff  [*623 
in  error,  argued:  1.  That  the  transfer  of  the 
wheat  to  Ray  gave  him  the  absolute  owner- 
ship of  it,  without  defeasance,  condition  or 
right  of  redemption;  that  it  was  not  intended 
to  operate  as  a  mortgage,  as  there  was  no  con- 
dition or  provision  by  which  the  wheat  would, 
in  any  contingency,  revert  to  Houghtaling;  the 
mere  fact  of  its  being  transferred  as  a  security 
does  not  render  the  transfer  a  mortgage.  Stod- 
dard  v.  Butler,  20  Wend.,  507.  2.  That  the 
provisions  of  the  statute  requiring  an  imme- 
diate delivery  and  an  actual  and  continued 
change  of  possession  of  the  things  sold  were 
complied  with,  the  care  and  control  of  it  being 
at  once  surrendered,  and  the  wheat  being  a 
growing  crop,  not  being  susceptible  of  any 
other  or  better  delivery.  3.  At  all  events,  the 
question,  whether  there  was  an  immediate  de- 
livery and  actual  change  of  possession,  was  a 
proper  one  for  the  jury.  4.  The  levy  did  not ' 
confer  a  better  right  than  Ray's  to  either  half 
of  the  wheat. 

Mr.  N.  Hill,  Jr.,  for  defendant  in  error, 
after  maintaining  the  several  positions  taken  in 
the  decision  of  the  cause  by  the  Supreme 
Court,  insisted  that  as  the  action  was  brought 
against  the  attorney  who  issued  the  execution 
for  causing  that  process  to  be  executed  upon 
property  which  was  liable  to  be  taken  and  sold 
upon  it,  he  was  sued  for  an  act  done  by  him 
in  virtue  of  his  office  and  which  it  was  his  of- 
ficial duty  to  perform.and  if  he  succeeded  upon 
the  writ  of  error  he  was  entitled  to  recover  his 
taxed  costs  and  one  half  thereof  in  addition.  2 
R.  S.,  617,  sec.  24. 
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The  Chancellor.  In  the  view  I  have  taken 
of  this  case  it  has  become  unnecessary  for  me 
to  consider  the  question,  whether  the  wheat, 
for  the  alleged  conversion  of  which  this  suit 
was  brought,  was  turned  out  to  the  plaintiff  as 
a  trustee,  to  sell  the  same  and  apply  the  pro- 
ceeds to  the  payment  of  the  note  which  he  had 
signed  as  surety  for  Houghtaling.or  was  turned 
out  to  him  as  a  security  in  the  nature  of  a 
mortgage, to  indemnify  him  against  his  liability 
as  the  surety  for  Houghtaling  upon  the  note 
then  held  by  Curtis.  There  is  no  foundation 
624*]  *for  even  a  pretense  that  Ray  agreed 
to  take  the  wheat  at  its  then  value,  and  pay 
the  note  himself;  and  thus  to  discharge  Hough- 
taling from  further  liability  thereon.  Hough- 
taling and  Wright  both  testified  that  Houghtal- 
ing turned  out  the  last  as  well  as  the  first  half 
of  the  wheat,  to  secure  Ray  as  surety  on  the 
note.  And  even  after  the  last  half  of  the  wheat 
had  been  turned  out,  Houghtaling  offered  to 
turn  out  to  Ray  other  property  which  he  had 
subsequently  acquired,  as  he  wished  to  have 
him  fully  secured.  Upon  this  state  of  facts,  if 
the  wheat  had  been  winter  killed  or  otherwise 
destroyed  before  actually  sold  by  Ray,  the  loss 
would  have  fallen  upon  the  principal  debtor; 
so  that  Ray  would  have  his  remedy  over  against 
the  latter  if  he  was  subsequently  compelled  to 
pay  the  note  as  surety.  On  the  contrary,  if 
the  crop  of  wheat  had  been  large,  so  as  to  have 
produced  upon  the  sale  thereof  a  much  larger 
eum  than  was  necessary  to  pay  the  note,  and 
the  expenses  of  harvesting,  etc.,  the  surplus 
proceeds  of  the  sale  would  have  belonged  to 
Houghtaling  and  not  to  Ray.  The  plaintiff  in 
this  suit,  therefore,  was  not  a  bona  fide  pur- 
chaser or  mortgagee  of  either  half  of  the  wheat, 
so  as  to  give  him  a  preference  over  the  execu- 
tion which  was  previously  in  the  hands  of  the 
sheriff,  even  if  there  was  an  immediate  deliv- 
ery of  the  wheat  to  Ray,  and  a  continued 
change  of  possession  previous  to  the  actual  levy 
of  the  execution  thereon. 

I  had  occasion  to  consider  that  question  in 
the  case  of  Slade  v.  Van  Vechten,  which  came 
before  me  in  the  Court  of  Chancery,  in  April, 
1844.  Jl  Paige,  21.  And  I  then  came  to  the 
conclusion  and  decided  that  a  trustee,  to  whom 
goods  were  assigned,  to  sell  the  same  and  apply 
the  proceeds  to  the  payment  of  antecedent 
debts  merely  and  without  any  new  considera- 
tion for  such  assignment,  was  not  a  bona  fide 
purchaser,  within  the  intent  and  meaning  of 
the  17th  section  of  the  article  of  the  Revised 
Statutes  relative  to  executions  against  prop- 
erty, 2  R.  S.,  366,  sec.  17,  so  as  to  protect  his 
title  from  an  execution  against  the  assignor 
which  was  previously  in  the  hands  of  the  sher- 
iff. There  is  a  difference  in  this  respect  be- 
tween the  13th  and  17th  sections  of  that  article. 
By  the  common  law,  the  goods  of  the  defend- 
625*]  ant  were  *bound  from  the  teste  of  the 
execution,  so  as  to  overreach  all  sales  made  by 
him  previous  to  the  delivery  of  the  execution 
to  the  sheriff.  This  was  subsequently  remedied 
by  the  statute,  which  declared  that  no  execu- 
tion should  bind  the  property  of  the  goods  of 
the  person  against  whom  it  should  be  issued 
but  from  the  time  such  execution  should  be 
delivered  to  the  sheriff  to  be  executed.  1  R. 
L.,  of  1813,  p.  501,  sec.  6.  The  same  provis- 
ion, in  substance,  is  incorporated  into  the  Re- 
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vised  Statutes,  in  the  13th  section  of  the  article 
relative  to  executions  against  property.  2  R. 
S.,  365.  That  provision  is  general,  and  is  not 
restricted  to  the  protection  of  bona  fide  pur- 
chasers without  notice  only.  Any  purchaser, 
assignee,  or  mortgagee  for  a  valuable  consid- 
eration, in  security  for  a  pre  existing  debt  or 
otherwise  is,  therefore,  entitled  to  protection 
under  the  13th  section  of  that  article,  to  the 
same  extent  as  he  would  have  been  by  the 
common  law,  if  his  right  to  the  property  had 
been  acquired  previous  to  the  teste  of  the  exe- 
cution. 

Where  an  execution  has  been  actually  deliv- 
ered to  the  sheriff  to  be  executed,  however,  it 
is  a  legal  lien  upon  all  the  personal  property 
of  the  judgment  debtor,  liable  to  execution, 
within  the  bailiwick  of  the  sheriff.  And  to 
enable  a  subsequent  purchaser  or  assignee  of 
such  property  to  overreach  this  prior  legal  lien 
of  the  execution  thereon,  before  levy,  and  to 
protect  his  title  under  the  new  provision  of  the 
Revised  Statutes  on  the  subject,  he  must  show 
that  he  is  a  bona  fide  purchaser  without  notice, 
within  the  intent  and  meaning  of  the  17th  sec- 
tion before  referred  to.  For  the  protection  of 
that  section  only  extends  to  that  class  of  pur- 
chasers. 2  R.  S.,  366,  sec.  17. 

As  a  general  rule,  a  subsequent  purchaser  or 
incumbrancer,  who  obtains  the  legal  title  to 
property,  or  a  mortgage  or  lien  thereon,  mere- 
ly in  payment  or  satisfaction  of  a  pre-existing 
indebtedness,  is  not  entitled  to  protection  as  a 
bona  fide  purchaser,  without  notice  of  a  prior 
equity,  or  Hen  upon  the  property.  But  the 
relinquishment  of  a  valid  security  or  lien  which 
he  before  held  for  the  payment  of  his  debt, 
and  which  cannot  be  revived  so  as  to  place  him 
in  the  same  situation  substantially  as  he  was  in 
prevknis  to  the  purchase,  is,  undoubtedly,  suf- 
ficient *to  constitute  him  a  bona  fide  [*626 
purchaser,  where  he  is  not  chargeable  with  no- 
tice of  the  prior  equity  or  lien  upon  the  prop- 
erty. To  constitute  a  bona  fide  purchaser  who 
is  entitled  to  protection  against  a  prior  legal  or 
equitable  right  of  which  he  had  no  notice,  such 
purchaser  must  have  parted  with  something 
which  was  valuable,  upon  the  faith  of  his  pur- 
chase and  before  he  had  notice  of  such  prior 
right  or  equity.  Matter  of  Howe,  1  Paige,  125; 
Lawless  v.  Kinney,\  Hud.  &  Br.,  400;  Church- 
til  v.  Grove,  1  Ch.  Gas.,  35;  Jackson  v.  Rove, 
2  Sim.  &  Stu.,  472;  Jackson  v.  Campbell,  19 
Johns.,  282;  Coddington  v.  Bay,  20  Id.,  637. 

In  the  case  under  consideration  the  jutig- 
ment  debtor  was  aware  of  the  fact  that  the  ex- 
ecution was  in  the  hands  of  the  sheriff,  and 
was,  therefore,  a  legal  lien  upon  his  interest  in 
the  wheat  at  the  times  when  he  voluntarily 
sought  the  plaintiff,  Ray,  and  turned  the  wheat 
out  to  him,  in  fraud  of  the  rights  and  lien  of 
the  judgment  creditor,  and  of  the  sheriff,  un- 
der the  execution.  And  as  Ray  parted  with 
nothing  of  any  value  upon  the  faith  of  the 
transfer  of  the  wheat  to  him,  he  is  not  in  a  sit- 
uation to  claim  the  benefit  of  that  fraudulent 
act  of  Houghtaling;  although  he  might  not 
have  been  aware  of  the  existence  of  the  execu- 
tion against  Houghtaling  at  the  time  of  such 
transfer. 

By  the  levy  upon  Houghtaling's  interest  in 
the  wheat  on  the  19th  of  September,  which 
levy  had  relation  back  to  the  time  when  the 
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wheat  was  first  sown,  the  sheriff  was  construct- 
ively in  possession  of  the  other  undivided  half 
thereof,  by  virtue  of  the  execution,  the  mo- 
ment Houghtaling  acquired  an  interest  therein 
by  purchase  of  that  half,  the  execution  being 
then  in  full  life.  The  sheriff,  therefore,  was 
authorized  to  sell  the  whole  of  the  wheat  on 
the  execution.  And  the  defendant  in  this  suit 
was  entitled  to  a  verdict,  without  reference  to 
the  question  whether  the  transfer  to  Ray  was 
an  absolute  conveyance  or  was  a  security  in 
the  nature  of  a  mortgage  merely;  and  also 
without  reference  to  the  question  whether 
there  was  or  was  not  an  immediate  delivery 
and  a  continued  change  of  possession.  Any 
errors  in  the  charge  of  the  court  upon  those 
627*]  *points,  even  if  such  errors  existed, 
could  not,  therefore,  prejudice  the  rights  of 
the  plaintiff,  as  he  had  none. 

For  these  reasons,  without  examining  other 
questions  in  the  cause,  I  think  the  judgment 
was  not  erroneous  and  that  it  should  be  af- 
firmed. 

If  the  defendant,  as  the  attorney  who  issued 
the  execution,  was  a  public  officer  appointed 
under  the  authority  of  this  State,  as  I  think  he 
was  under  the  provisions  of  the  Revised  Stat- 
utes, this  suit  was  not  brought  against  him  for 
any  act  done  by  him  by  virtue  of  his  office. 
For  it  was  no  part  of  his  duty  as  attorney  in 
the  execution  to  direct  or  control  the  sheriff  in 
the  discharge  of  his  duty  under  such  execution. 
The  client  has  no  right  to  ask  his  attorney  to 
subject  himself  to  the  risk  of  an  action,  by  di- 
recting the  sheriff  to  levy  upon  any  particular 
property  which  is  supposed  to  belong  to  the 
defendant  in  the  execution.  The  defendant 
is  not,  therefore,  entitled  to  double  costs,  un- 
der (lie  provisions  of  the  Revised  Statutes  on 
that  subject. 

Senators  Putnam,  Spencer  and  Van 
Schoonhoven,  delivered  written  opinions  in 
favor  of  affirmance,  concurring  in  the  views 
of  Chief  Justice  Nelson,  in  the  opinion  deliv- 
ered in  the  Supreme  Court. 

Upon  the  question  being  put — "  Shall  this 
judgment  be  reversed?" — all  the  members  of  the 
Court  present  voted  for  affirmance,  viz. :  The 
PRESIDENT,  The  CHANCELLOR,  and  Senators 
Backus,  Barlow,  Burnham,  Emmons,  Lotl,  Por- 
ter, Putnam,  Sanford,  J.  B.  Smith,  8.  Smith, 
Spencer,  Talcott,  Van  Schoonhoven,  Wheeler — 16. 

Judgment  affirmed. 

Affirming— 4  Hill,  158. 

Assignment  of  property  in  payment  of  pre-existing 
deht.  Cited  in— 3  Barb.  Ch.,  631;  37  N.  Y.,  378;  4 
Trans.  App.,  317 ;  37  Barb.,  578 ;  39  Barb.,  100 ;  24 
How.  Pr..  301 ;  6  Bos.,  399, 401 :  34  Super.,  538. 

Execution— Is  alien  from  time  of  delivery  to  sheriff. 
Cited  in-29  N.  Y.,  489 ;  79  N.  Y.,  22 ;  7  Hun,  412 ;  9 
Hun,  139;  17  Hun,  454;  41  Barb.,  197:9  Abb.  N.S.,  19. 

Levy  upon  growing  crop— Constructive  possession  of 
whole.  Cited  in— 1  Abb.  App.  Dec..  173 ;  2  Lans.,  319. 


628*]  *FELLOWS,  Survivor,  etc., 

v. 
LEE  &  ELLSWORTH. 

Indians — Title  of,  to  Lands — Right  of  Preemp- 
tion— Trover  for  Saw- Logs. 

The  title  of  the  native  Indians  to  their  lands,  is  an 
absolute  ownership.  The  right  of  preemption  of 
lands  in  the  western  part  of  this  State,  ceded  to 
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Massachusetts,  by  the  convention  of  1786,  was  sim- 
ply a  rig-fat  to  purchase  the  lands  from  the  Indians 
when  they  chose  to  sell  them. 

The  grantee  of  the  preemptive  right.cannot  main- 
tain trover  for  saw-logs  cut  on  such  lands  by  the 
Indians  and  sold  to  the  defendants. 

ERROR  from  the  Supreme  Court.  The  ac- 
tion was  trover  for  a  quantity  of  saw  logs 
cut  by  the  Indians  occupying  the  Cattaraugus 
Reservation,  and  sold  by  them  to  the  defend- 
ants. The  plaintiffs  claiming  title  under  the 
preemptive  right  secured  to  the  State  of  Mass- 
achusetts, by  the  convention  made  between 
Mass,  and  N.  Y.,  in  1786.  The  facts  of  the 
case,  and  the  opinion  of  the  court  by  Bronson, 
J.,  are  contained  in  6  Hill,  546,  et  seq.  The 
cause  was  here  argued  by, 

Messrs.  J.  Mullett  and  H.  W.  Rogers, 
for  plaintiffs,  and 

Messrs.  S.  G.  Haven  and  M.  Fillmore. 
for  defendants. 

Senators  Barlow,  Porter,  Putnam  and 

Spencer  delivered  written  opinions  in  favor 
of  affirming  the  judgment,  upon  the  ground 
maintained  by  the  Supreme  Court,  that  the 
Indian  title  to  lands  is  an  absolute  fee,  and 
that  the  preemption  right  conceded  to  Massa- 
chusetts, was  simply  a  right  to  acquire  by  pur- 
chase from  the  Indians  their  ownership  of  the 
soil,  whenever  they  should  choose  to  sell  it. 

Upon  the  question  being  put — "  Shall  this 
judgment  be  reversed?" — twenty  Senators,  be- 
ing all  the  members  of  the  Court  who  heard 
the  argument,  voted  for  affirmance. 

Judgment  affirmed. 

Affirming— 6  Hill,  546. 

Cited  in-23  N.  Y..  423 ;  14  How.  Pr..  113. 


*MOTTRAM,  ET  AL. 

v. 
HEYER,  Survivor,  etc. 
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Stoppage  in  Transitu — How  long  Right  of,  Con- 
tinues— Entry  of  Goods  by  Vendee  at  Cus- 
tom-House— Demand — Of  Whom  to  be  Made — 
Sufficiency  of. 

The  vendor's  right  of  stoppage  in  transitu  does 
not  cease  on  the  arrival  of  the  goods  at  the  port  of 
delivery,  until  they  have  come  to  the  vendee's  act- 
ual possession  or  his  constructive  possession  by  a 
delivery  to  his  agent. 

The  entry  of  the  goods  by  the  vendee  at  the  cus- 
tom-house without  the  payment  of  the  duties,  is 
not  a  termination  of  the  transitus;  although,  if 
placed  in  a  public  store,  under  the  warehousing  sys- 
tem, it  would  be.  Semble.  Per  Walworth,  Chancellor. 

A  demand  of  the  property  from  the  vendee,  made 
before  its  actual  delivery  to  him,  and  while  it  is  in 
the  custody  of  the  custom-house  officers,  is  not  suf- 
ficient to  enable  the  vendor  to  reclaim  it.  The  de- 
mand must  be  made  of  the  carrier  or  middleman,  in 
whose  custody  it  is  at  such  time,  and  under  such 
circumstances  that  they  may  prevent  its  delivery  to 
the  vendee. 

Per  Walworth,  Chancellor,  and  Talcott  and  Van 
Schoonhoven,  Senators.  Contra,  Porter  and  Put- 
nam, Senators. 

The  defendants  were  merchants  in  N.  Y.  They 
ordered  the  plaintiffs  to  send  them  from  England  a 
cask  of  hardware.  It  arrived  April  7.  when  the  bill 
of  lading  was  delivered  to  plaintiffs,  and  the  freight 
paid.  On  the  9th,  the  goods  were  entered  at  the  cus- 
tom-house, and  carried  from  the  ship  to  the  public 
store.  While  there,  and  before  the  duties  were  paid 
the  defendants  became  insolvent,  and  the  plaintiffs 


NOTE.— Sales—  Stoppage  in  transitu— How  lang 
right  of.  continues.  See  Covell  v.  Hitchcock,  23 
Wend.,  611,  note. 
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demanded  of  them  the  goods.  They  refused  to  de- 
liver them,  and  afterwards  paid  the  duties,  and  re- 
moved them  to  their  store.  Held,  the  demand  was 
not  sufficient  to  revest  the  title  in  plaintiffs- 

Citations-3  East,  96 ;  Brow.  Law  of  Sale,  507,  636  ; 
15  Wend.,  137 ;  23  Wend.,  611 ;  Abb.  Ship..  360,  377; 
26  Geo,  III.,  ch.  59 ;  2  Esp.,  613 :  43  Geo.  III.,  ch.  132 ; 
3  Bos.  &  P.,  469 ;  1  Esp..  240 :  7  Taunt.,  169 ;  13  Me., 
93 ;  9  Mees.  &  W.,  518 ;  2  Kent,  Com..  547. 

ERROR  to  the  Supreme  Court.     The  facts 
of  the  case,  with  the  points  argued  by  the 
counsel  for  the  respective  parties,  and  the  rea- 
sons of  the  Supreme  Court,  will  be  found  in  1 
Den.,  483.     The  cause  was  argued  here  by, 

Mr.  W.  Curtis  Noyes,  for  plaintiff  in  er- 
ror, and 
Mr.  E.  H.  Owen,  for  defendant  in  error. 

The  Chancellor.  Two  questions  are  pre- 
sented for  our  consideration,  to  both  of  which 
the  attention  of  the  judge  who  tried  the  cause 
and  the  attention  of  the  counsel,  was  distinct- 
ly called  at  the  time  of  the  trial.  First.  Wheth- 
er the  right  to  stop  in  transitu  still  existed  at 
the  time  the  agent  of  the  plaintiffs  applied  to 
Heyer,  the  importer,  and  requested  him  to  give 
63O*]  up  *the  goods  to  them,  on  account  of 
his  failure.  Second.  Whether  such  a  demand 
from  the  vendee  was  a  proper  exercise  of  the 
right  to  stop  in  transitu ;  and  to  enable  the 
plaintiffs  to  maintain  this  action  against  the 
vendee,  for  detaining  the  goods  which  came 
into  his  actual  possession  after  that  demand. 

The  general  principles  in  regard  to  the  right 
of  stoppage  in  transitu,  are  now  very  well  set- 
tled, both  here  and  in  England;  and  the  only 
difficulty  is  in  applying  those  principles  to  the 
facts  of  particular  cases,  as  they  from  time  to 
time  arise.  One  of  those  principles  is,  that, 
though  by  the  common  law  a  sale  of  the  goods 
may  be  complete  without  actual  delivery,  yet, 
if  the  purchaser  fails  after  such  sale,  and  while 
the  goods  remain  in  the  hands  of  the  vendor, 
or  while  they  are  in  the  hands  of  a  middleman 
in  the  course  of  their  transit  to  the  possession 
of  the  vendee,  the  vendor  may  retain  them  in 
his  own  custody,  or  may  etop  them  in  the 
hands  of  such  middleman,  and  resume  and  re- 
tain the  custody  of  them  until  he  is  paid  or  se 
cured  for  the  price  of  the  goods.  And  this 
right  exists  whether  the  time  of  credit  which 
was  given  has  or  has  not  expired,  at  the  time 
the  right  to  retain  the  goods,  or  to  resume  the 
possession  of  them  by  stopping  them  in  tran- 
situ is  exercised  by  the  vendor,  or  by  his  au- 
thorized agent.  Feise  v.  Ray,  3  East,  93;  Brow. 
Law  of  Sale,  507.  Another  principle  is,  that 
the  right  to  stop  in  transitu  continues  not  only 
during  the  time  that  the  goods  remain  in  the 
possession  of  the  carrier,  either  by  land  or  by 
water,  but  also  while  they  are  in  the  hands  or 
under  the  control  of  a  middleman,  in  a  place 
of  deposit  connected  with  the  transmission  or 
delivery  of  them,  until  they  come  to  the  actual 
or  constructive  possession  of  the  vendee  him- 
self. Buckley  v.  Furniss,  15  Wend.,  137;  Co- 
tell  v.  Hitchcock,  23  Id.,  611.  Abbott,  Ship., 
360.  But  an  actual  delivery  of  the  goods  to 
the  vendee,  or  a  constructive  delivery  to  him, 
by  a  delivery  to  his  agent  who  is  authorized  by 
him  to  receive  the  goods  as  such  agent,  and 
not  as  a  mere  middleman,  puts  an  end  to  the 
vendor's  right. 

Here,  ihe  facts  in  evidence  would  have  au- 
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thorized  the  jury  to  find  that  the  goods  were 
not  deposited  in  the  public  store  under  any  of 
*the  warehousing  provisions  of  the  [*(531 
revenue  laws,  but  had  been  taken  there  by  the 
custom-house  officers,  because  the  consignees 
had  neglected  to  pay  the  duties  and  obtain  a 
permit  to  land  the  goods.  If  so,  they  were  in 
the  same  situation,  substantially,  as  they  would 
have  been  under  the  4th  section  of  the  English 
Statute,  26  Geo.  III.,  ch.  59,  in  relation  to 
wines.  Under  our  revenue  laws,  if  the  con- 
signee or  owner  of  goods  neglects  to  enter  them 
and  pay  or  secure  the  duties  within  the  time 
prescribed  by  law  for  that  purpose,  so  as  to 
get  a  permit  to  land  the  goods,  the  revenue  of- 
ficers are  required  to  take  and  retain  the  pos- 
session thereof;  and  if  not  claimed  within  a 
limited  time,  such  goods  are  to  be  sold  for  the 
payment  of  the  duties.  The  entry  of  the  goods 
at  the  custom-house  on  the  9th  of  May, without 
paying  the  duties  and  getting  a  permit  to  land 
such  goods,  certainly  did  not  deprive  the 
plaintiffs  of  their  right  to  stop  the  goods  on 
board  of  the  vessel  which  arrived  thg  day  be- 
fore. And  the  removal  of  the  goods  from  the 
vessel  to  the  public  store  by  the  custom  house 
officers,  until  the  consignees  should  entitle 
themselves  to  claim  the  possession  and  dispo- 
sition of  the  goods  by  completing  their  entry 
by  the  payment  of  the  duties,  was  merely  sub- 
stituting the  public  store  in  the  place  of  the 
vessel,  as  a  place  of  deposit  in  the  transmission 
of  the  goods  to  their  place  of  destination; 
which  place  of  destination  was  the  place  where 
the  consignees  expected  to  sell  the  goods,  or  to 
deposit  them  to  await  their  further  order  and 
direction. 

The  fact  that  there  had  been  no  preliminary 
entry  of  the  wine,  in  the  case  of  Northey  v. 
Field,  2  Esp.,  613,  affords  no  grounds  for  dis- 
tinguishing that  case  from  the  present  in  prin- 
ciple. Nor  was  that  an  isolated  case  in  En- 
gland. For  it  was  followed  by  Lord  Ch.  J. 
Ellenborough  ten  years  afterwards,  in  the  case 
of  Nix  v.  Olive,  Abbott,  Ship.,  377,  where  the 
goods  were  sent  to  the  King's  warehouse,  un- 
der the  statute,  because  the  consignee  was  not 
able  to  pay  the  duties.  There  the  consignee, 
while  the  wine  remained  in  the  hands  of 
the  custom-house  officers,  under  the  stat- 
ute,, for  the  non  payment  of  such  duties, 
sold  the  wine  to  the  plaintiff,  who  did  not  upon 
such  sale  pay  the  duties  so  as  to  obtain  posses- 
sion of  the  wine.  *And  the  consignee  [*632 
having  become  bankrupt,  the  agent  of  the  con- 
signors, after  such  sale  to  the  plaintiff,  paid 
the  duties  and  obtained  possession  of  the  wine. 
Under  these  circumstances,  it  was  decided  that 
the  right  to  stop  the  goods  was  not  devested. 
Upon  the  authority  of  these  two  cases,  which 
do  not  appear  ever  to  have  been  questioned 
in  England,  as  well  as  upon  principle,  I  think 
the  goods  in  controversy  had  not  come  into  the 
actual  or  constructive  possession  of  the  con- 
signees in  the  present  case,  prior  to  the  claim 
of  the  goods  by  the  agent  of  the  plaintiffs  on 
the  28th  of  April;  and  that  their  right  to  stop 
the  goods  in  transitu  had  not  then  terminated. 
The  payment  of  the  freight  was  wholly  imma- 
terial, except  that  the  lien  for  the  same  would 
have  remained,  although  the  goods  were  taken 
possession  of  by  the  custom-house  officers,  if 
such  payment  had  not  been  made.  But  the 
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payment  of  the  freight  to  the  carrier  does  not 
devest  the  seller  of  his  right  to  stop  in  transitu 
while  the  goods  are  in  the  course  of  transmis- 
sion, or  in  the  hands  of  a  middleman. 

Where  goods  are  placed  in  the  public  store 
under  the  warehousing  system,  either  in  this 
country  or  in  England,  after  a  perfect  entry  of 
them  for  that  purpose,  they  are  to  be  consid- 
ered as  having  come  to  the  possession  of  the 
vendee,  at  the  place  where  he  intends  they 
shall  remain  until  he  gives  further  order  for 
their  disposal;  and  the  law  recognizes  his  right 
to  sell  or  dispose  of  them  as  he  pleases  ;  sub 
ject  only  to  the  custody  of  the  officers  of  the 
revenue  for  the  security  of  the  payment  of  the 
duties,  at  the  time  when  by  law  those  duties  be- 
come due  and  payable.  And  in  such  a  case,  I 
have  no  doubt  that  the  right  of  stoppage  in 
transitu  should  be  considered  as  at  an  end  the 
moment  the  goods  are  thus  deposited,  after  a 
perfect  entry  for  that  purpose  has  been  made. 
This  is  also  in  accordance  with  the  decision  of 
the  Court  of  Sessions  in  Scotland,  in  the  case 
of  Strachan  v.  The  Trustees  of  Knox  &  Co.  re- 
ferred to  by  Brown,  Bro.  Sales,  536.  There 
the  goods  were  imported  and  were  deposited 
by  the  consignee  in  a  bonded  warehouse,  un- 
der the  provisions  of  the  Statute,  43  Geo.  III., 
ch.  132,  which  statute  was  the  commencement 
633*]  of  the  present  warehousing  *system  in 
England.  And  the  court  properly  decided  that 
the  transitus  was  ended. 

The  question  what  the  vendor  must  do  to 
exercise  the  right  of  stoppage  in  transitu,  and 
whether  the  right  was  properly  exercised  in 
this  case,  remains  to  be  considered.  Upon  the 
trial  of  the  case  of  Scott  v.  Petlit,  3  Bos.  &  P., 
469,  Lord  Ch.  J.  Alvanley  suggested  a  doubt 
whether  the  bankruptcy  of  the  consignee,  sub- 
sequent to  his  order  for  the  goods,  was  not,  of 
itself,  a  countermand  of  the  order,  so  as  to  en- 
title the  consignor  to  reclaim  the  goods  as 
against  him  and  his  assignees  in  bankruptcy. 
But  when  the  ease  came  before  him  in  bank, he 
admitted  that  the  mere  acfof  bankruptcy  was 
not  sufficient  to  prevent  the  absolute  change  of 
the  property,  where  it  came  to  the  hands  of 
the  bankrupt  or  his  assigns  before  the  right  of 
the  vendor  to  stop  in  transitu  was  actually  ex- 
ercised. It  is  not  necessary,  however,  that 
the  vendor  should  take  actual  possession  of 
the  goods  before  they  come  to  the  possession  of 
the  vendee,  to  exercise  the  right;  though  it  is 
said  Ld.  Hardwicke  formerly  held  that  it  was 
so.  Under  the  decisions  made  within  the  last 
half  century,  it  is  sufficient  if  the  vendor  or 
his  agent,  at  any  time  before  the  transitus  is 
ended,  gives  notice  to  the  carrier,  or  middle- 
man, in  whose  possession  or  under  whose  con- 
trol the  goods  are,  of  his  rights,  and  prohibits 
the  deliveiy  of  the  goods  to  the  vendee  or  his 
assigns.  This  was  decided  in  the  case  of  Nor- 
they  v.  Field,  before  referred  to,  where  the 
agent  of  the  consignor  applied  to  the  proper 
officer  of  the  customs,  before  the  goods  were 
sold  for  the  non-payment  of  the  duties,  but  did 
not  succeed  in  obtaining  possession.  And  the 
surplus  proceeds  of  the  sale.beyond  the  amount 
of  such  duties,  were  in  that  case  declared  to 
belong  to  the  vendors,  upon  such  an  exercise 
of  the  right.  In  Hoist  v.  Pownal,  1  Esp.,  240, 
the  right  was  exercised  by  giving  notice  to  the 
master  of  the  vessel,  claiming  the  goods  and 
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tendering  him  an  indemnity  for  delivering  the 
goods  to  the  party  claiming  the  right.  And  in 
Litt  v.  Cowley,  7  Taunt.,  169,  it  was  decided 
that  if  the  carrier,  after  notice  to  him  by  the 
vendor  not  to  deliver  the  goods,  delivers  them 
to  the  vendee,  they  may  be  reclaimed  from  the 
*latter  by  the  party  thus  exercising  [*634 
his  right  to  stop  them  in  transitu.  So  in  New- 
hall  v.  Vargas,  13  Me.,  93,  it  was  decided  that  a, 
claim  made  by  the  vendor,  or  his  agent,  upon 
any  person  having  the  charge  of  the  goods,  be- 
fore the  transit  was  ended,  was  a  sufficient  ex- 
ercise of  the  right.  But  no  case  has  gone  so 
far  as  to  allow  a  mere  notice  to  the  vendee  be- 
fore the  goods  came  to  his  possession,  of  the 
vendor's  wish  to  exercise  the  right,  or  a  notice 
of  his  claim  given  to  any  other  person  not  hav- 
ing the  custody  or  control  of  the  goods,  to  be  a 
good  exercise  of  the  right  to  stop  in  transitu. 
The  right  is  always  adverse  to  the  receiving  of 
the  goods  by  the  consignee,  and  the  only  prop- 
er way  to  prevent  him  from  receiving  them  is 
for  the  vendor  or  his  agent  to  resume  the  actu- 
al possession  of  the  goods  or  to  give  notice  of 
the  claim  to  stop  in  transitu  to  some  one  who 
has  them  in  custody,  either  personally  or  by 
his  servant,and  to  prohibit  such  custodee  from 
delivering  the  goods  to  the  vendee  until  the 
claim  of  the  vendor  for  the  purchase  money  i» 
adjusted.  Having  exercised  his  right  in  that 
manner  the  creditor  is  then  in  a  situation  to  de- 
mand the  actual  possession  of  the  goods  from 
such  middleman,  upon  payment  of  such  legal 
liens  and  claims  as  existed  against  the  goods  at 
that  time,  and  which  are  entitled  to  a  prefer- 
ence over  his  claim  for  the  unpaid  purchase 
money.  Or  he  may  follow  and  reclaim  the 
goods  in  the  hands  of  any  other  person  into 
whose  possession  they  have  subsequently  come 
without  his  consent.  But  to  make  the  notice 
effectual  it  must  be  given  either  to  the  person 
who  has  the  immediate  custody  of  the  goods, 
or  to  the  principal  whose  servant  has  such  cus- 
tody, at  such  time  and  under  such  circum- 
stances that  he  may  with  reasonable  diligence 
prevent  the  delivery  of  such  goods  to  the 
vendee.  Whitehead  v.  Anderson,  9  Mees.  &  W., 
518.  This  is  a  substitute  for  an  actual  resump- 
tion of  the  custody  of  the  goods  by  the  vendor. 
For,  after  the  right  has  been  exercised  in  that 
manner,  the  legal  presumption  is  that  the  de- 
livery of  the  goods  will  be  stopped  ;  and  that 
the  middleman  will  not  render  himself  liable 
by  a  delivery  of  the  goods  to  the  vendee  with- 
out the  subsequent  consent  of  the  vendor.  But 
*a  mere  notice  to  the  vendee  that  the  [*(J3f» 
vendor  wishes  to  prevent  him  from  obtaining 
possession  of  the  goods,  will  not  be  likely  to 
produce  that  effect.  And  if  it  should  be  held 
to  be  sufficient  it  will  be  necessary  to  devise 
some  means  by  which  the  rights  of  bona  fide 
purchasers  from  the  vendee  without  notice, 
after  the  goods  have  come  into  his  possession, 
may  be  protected.  For  in  that  case  the  exer- 
cise of  the  right  would  give  the  original  vendor 
a  paramount  claim  to  the  goods  over  such  bona 
fide  purchaser.  In  the  present  case,  therefore, 
the  agents  of  the  plaintiffs  should  have  stayed 
the  goods  in  the  public  store,  by  giving  notice' 
to  the  custom-house  officers  having  charge  of 
the  goods,  of  the  claim  of  the  consignors  to 
stop  in  transitu,  and  prohibiting  them  from 
delivering  the  goods  to  the  consignees.  And 
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this  should  have  been  done  before  such  con- 
signees had  obtained  the  possession  of  the 
goods  after  paying  the  duties  thereon. 

Upon  the  ground,  therefore,  that  the  right 
of  stoppage  in  this  case  had  not  been  duly  ex- 
ercised at  the  time  when  the  consignees  ob- 
tained the  actual  custody  of  the  goods  by  a  de- 
livery to  them  at  the  public  store,  the  plaintiffs 
could  not  recover  in  this  suit.  The  point  upon 
which  the  judge  erred  at  the  trial  was  for  that 
reason  immaterial,  and  afforded  no  grounds 
for  reversing  the  judgment  of  the  Superior 
•Court.  The  judgment  of  the  Supreme  Couri 
should,  therefore,  be  affirmed. 

Porter,  Senator.  The  goods  in  this  case, 
•were  in  the  custom-house  stores  in  N.  Y.,  at 
the  time  that  the  plaintiffs  gave  notice  to  the 
•defendant,  the  consignee  and  purchaser,  of 
their  claim  of  the  right  to  stop  them  in  transi- 
tu, in  consequence  of  the  insolvency  of  the 
purchaser.  The  purchaser  had  paid  the  freight, 
entered  the  goods  in  his  name  as  owner,  but 
had  not  paid  the  duties;  and  they  were  placed 
in  aud  remained  in  the  government  storehouse, 
because  the  duties  had  not  been  paid.  And  the 
question  is,  was  the  transitus  at  an  end  when 
the  plaintiffs  made  their  claim.  What  took 
place  afterwards  cannot  vary  the  rights  of  the 
parties;  for  the  actual  possession  acquired  by 
the  defendant  by  the  payment  of  the  duties, 
.and  taking  the  goods  from  the  public  store, 
C3G*]  while  he  *was  asking  time  to  give  a 
definite  answer  to  the  claim  of  the  plaintiffs, 
looks  too  much  like  a  trick  or  fraud,  to 
strengthen  his  case  in  any  manner.  Indeed, 
it  appears  to  me  that  the  rights  of  the  parties 
were  fixed  by  the  notice  of  the  claim.  In  2 
Kent,  Com.,  543,  it  is  said  that  a  claim  and  en- 
deavor to  get  possession,  is  equivalent  to  an 
actual  stoppage  of  the  goods. 

This  right  of  stoppage  does  not  proceed 
upon  the  ground  of  rescinding  the  contract, 
but  it  is  a  kind  of  equitable  lien  which  the  law 
gives  the  vendor,  when  the  purchaser  becomes 
insolvent,  to  be  exercised  at  any  time  before 
the  goods  are  delivered  to  the  possession  of 
the  vendee.  This  delivery  must  be  an  actual 
delivery  to  the  vendee;  or  if  not,  it  must  be  at- 
tended by  circumstances  which  are  equivalent 
to  an  actual  delivery.  It  is  not  every  con- 
structive delivery  that  will  put  an  end  to  the 
right  of  stoppage. 

The  point  of  inquiry  is,  whether  the  prop- 
erty is  to  be  considered  as  still  in  its  transit; 
for  if  it  has  once  fairly  arrived  at  its  destina- 
tion, so  as  to  give  the  vendee  the  actual  exer- 
cise of  dominion  and  ownership  over  it,  the 
right  is  gone.  It  becomes,  then,  material  to 
•determine  what  acts  amount  to  evidence  of 
dominion  and  ownership  over  thegoods.  Pay- 
ment of  freight  will  hardly  be  contended  to  be 
such  an  act.  When  the  goods  arrived  in  N. 
Y.  they  did  not  pass  from  the  hands  of  the  car- 
rier into  the  actual  or  constructive  possession 
of  the  defendant.  The  course  of  business  in 
such  cases  I  understand  to  be  this.  A  custom- 
house officer  goes  on  board  the  vessel  as  soon 
as  she  is  reported  to  the  collector,  and  takes 
possession  in  behalf  of  the  government,  of  the 
goods  on  board,  to  the  exclusion  of  the  own- 
ers. They  may,  doubtless,  on  payment  of  the 
duties,  and  complying  with  the  custom-house 


regulations,  obtain  permission  to  take  their 
goods  from  the  vessel  into  their  own  posses- 
sion. But  otherwise  they  are  taken  to  the  pub- 
lic stores  and  continue  in  the  possession  and 
under  the  exclusive  control  of  the  officers  of  the 
customs.  The  owner  may  then  enter  the  goods 
at  the  custom-house,  as  it  is  termed;  that  is,  he 
makes  the  proof  required  concerning  the  goods 
and  the  ownership,  and  has  the  fact  of  his 
ownership  entered  upon  the  books  of  the  of- 
fice. *Is  there,  in  these  proceedings,  [*637 
any  act  of  the  defendant  affecting  the  imme- 
diate possession,  or  that  tends  to  show  that  he 
has  assumed  an  actual  dominion  or  control 
of  the  goods?  He  has  taken  a  requisite  step 
to  enable  him  thereafter,  and  when  he  shall 
have  paid  the  duties,  to  take  the  property  in- 
to his  own  possession.  It  cannot  be  denied 
that  in  order  to  put  an  end  to  the  right  of 
stoppage  in  transitu,  the  goods  must  have 
come  under  the  control  of  the  consignee  or 
purchaser;  and  that  he  shall  have  exercised 
some  act  of  ownership  over  them.  What  are 
acts  of  ownership  in  the  sense  in  which  the 
words  are  used  on  this  subject?  Payment  of 
freight  is  certainly  not  one;  nor  is  the  entry 
of  goods  at  the  custom  house.  That  act  is  evi- 
dence that  the  person  making  the  entry  claims 
to  be  the  owner;  and  he  will  be  treated  as  the 
owner  at  the  custom-house;  but  it  has  no  con- 
nection with  any  control  or  dominion  over  the 
goods  affecting  the  possession.  The  defend- 
ant never  pretended  to  have  any  right  to  di- 
rect or  control  the  custody  of  the  goods.  They 
were  in  the  exclusive  possession  of  the  gov- 
ernment. 

If  this  right  of  stoppage  in  transitu  is  one 
that  deserves  to  be  favored  and  encouraged; 
one  that  promotes  justice  and  honesty;  one 
that  prevents  the  property  of  the  vendor  from 
being  unjustly  and  often  fraudulently  appro- 
priated to  the  payment  of  a  bankrupt's  debts, 
who  fails  before  the  goods  reach  him,  I  think 
we  should  not  give  a  latitudinary  construc- 
tion to  pretended  or  constructive  acts  of  own- 
ership; but  that  we  should  hold  that  the  goods 
must  come  into  the  actual  possession  or  under 
the  control  of  the  purchaser,  his  agent  or 
servant,  before  the  right  of  stoppage  shall  be 
at  an  end.  Until  the  duties  were  paid  in  this 
case,  the  whole  control  and  possession  of  the 
goods  was  in  the  officers  of  the  government; 
they  were  quasi  in  custodia  Legis,  as  an  eminent 
authority  has  justly  characterized  it;  and  it 
was  impossible  for  the  defendant  to  set  up  any 
such  possession,  actual  or  constructive,  as 
would  have  put  an  end  to  the  plaintiff's  right 
of  stoppage  in  transitu.  These  views  are  ful- 
ly sustained  by  authority. 

The  case  of  Norther  v.  Field,  2  Esp.,  613, 
seems  to  *me  to  be  precisely  in  point.  [*638 
The  goods  in  that  case  were  placed  under  the 
control  of  the  officers  of  the  customs,  and  were 
continued  in  their  possession  because  the  du- 
ties were  not  paid.  They  were  sold  for  the 
non-payment  of  duties;  but  the  agent  of  the 
consignor  applied  for  and  endeavored  to  get 
possession  of  them  before  the  sale.  It  is  at- 
tempted to  distinguish  that  case  from  the  pres- 
ent, because  it  does  not  appear  from  the  re- 
port, that  the  consignees  had  either  paid  the 
freight  or  entered  the  goods  at  the  custom- 
house. As  I  understand  the  law  applicable  to 
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the  case,  these  acts,  if  done,  are  of  no  impor- 
tance, and  do  not  impair  the  consignor's  right, 
as  I  have  attempted  to  show.  The  cases  then 
are  parallel.  Ld.  Kenyon  held  in  the  case 
cited,  that  the  purchasers,  who  had  become 
bankrupt,  had  no  title  to  the  actual  possession 
until  the  duties  were  paid;  and  that  the  claim 
made  by  the  agent  of  the  consignor  before  the 
sale,  was  a  sufficient  stopping  in  tramitu,  to 
secure  the  rights  of  the  consignor.  I  do  not 
find  that  this  case  has  ever  been  questioned. 
Chancellor  Kent,  2  Kent,  Com.,  547,  has  sanc- 
tioned the  rule  as  follows:  "But  if  the  goods 
have  arrived  at  the  port  of  delivery,  and  are 
lodged  in  a  public  warehouse,  for  default  of 
payment  of  the  duties,  they  are  not  deemed  to 
have  come  to  the  possession  of  the  vendee,  so 
as  to  deprive  the  consignor  of  his  right."  The 
goods  are  taken  from  the  carrier  directly  into 
the  custody  of  the  government;  and  the  entry 
of  the  goods  by  the  consignee,  has  no  connec- 
tion with  or  influence  over  the  possession. 

I  am,  therefore,  of  the  opinion  that  the  right 
to  stop  the  goods  in  question  in  transitu  re- 
mained with  the  vendors,  and  that  it  was  legal- 
ly exercised;  and,  consequently,  that  the  judg- 
ment of  the  Superior  Court  should  be  reversed. 

Putnam.  Senator,  delivered  a  written  opin- 
ion in  favor  of  reversing  the  judgment  of  the 
Supreme  Court,  in  which  he  concurred  in  the 
views  of  Senator  Porter. 

Van  Schoonhoven,  Senator,  delivered  a 
written  opinion  for  affirmance,  holding  with 
Ch.  J.  Bronson,  that  the  transitus  ended  before 
<>39*]  *the  attempt  made  by  the  plaintiffs' 
agent  to  obtain  possession  of  the  goods,  and 
with  the  Chancellor,  that  the  demand  made  of 
the  defendants  was  not  sufficient  to  revest  the 
title  of  the  goods  in  the  plaintiffs.  It  should 
have  been  made  of  the  persons  having  their 
actual  custody. 

Lott,  Senator,  delivered  a  written  opinion 
in  favor  of  affirmance. 

Johnson,  Barlow  and  Talcott,  Senators, 
delivered  oral  opinions  in  favor  of  affirmance. 

Folsom,  Senator,  delivered  an  oral  opinion 
for  reversal. 

Upon  the  question  being  put — "Shall  this 
judgment  be  reversed?" — the  members  of  the 
Court  voted  as  follows: 

For  affirmance — The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Backus,  Barlow,  Johnson, 
Junes,  Lott,  Sanford,  Sedgwick,  J.  B.  Smith, 
Talcott,  Van  Schoonhoven,  Wheeler — 13. 

For  reversal  — Senators  Emmons,  Folsom, 
Porter,  Putnam — 4. 

Judgment  affirmed, 

Affirming— 1  Denio,  483. 

Same  case— 2  Leg.  Obs..  25. 

Explained— 24  N.  Y..  537. 

Reviewed— 1  Low.,  541. 

Cited  in-17  N.  Y.,  263 ;  14  How.  Pr.,  414 ;  6  Abb.  N. 
S..  258  ;  6  Duer,  628 ;  6  Bos.,  104 ;  1  Daly,  370 ;  13  Kan., 
255 ;  19  Am.  Hep.,  85. 
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NOTE.— Principal  and  agent— Liability  of  princi- 
pal for  negligence  of  agent  or  failure  to  perform  Ms 
duty.  See  the  above  case  of  Denny  v.  Manhattan 
Co.,  2  Den.,  115,  note.  • 
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Where  an  agent  neglects  to  perform  a  duty, 
which  his  principal  owes  to  third  persona»who  are 
thereby  injured,  their  remedy  is  against  the  prin- 
cipal and  not  the  agent. 

T?  RROR  from  the  Supreme  Court.  The  ques- 
J-J  tions  arose  upon  demurrer  to  the  declara- 
tion. A  report  of  the  case  before  the  court  be- 
low, with  the  reasons  of  the  court,  is  con- 
tained in  2  Den.,  115.  The  cause  was  argued 
here  by, 

*Mr.  S.  A.  Foot,  for  plaintiffs  in  [*64O 
error,  and 

Messrs.  S.  T.  Staples  and  S.  Stevens, 
for  defendants  in  error. 

The  Chancellor  and  Senators  Spencer 
and  Van  Schoonhoven  delivered  written 
opinions  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court,  upon  the  ground  upon 
which  its  decision  was  made. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follow: 

For  affirmance — The  PRESIDENT,  the  CHAN- 
CELLOR and  Senators  Backus,  Barlow,  Dennis- 
ton,  Johnson,  Jones,  Lott,  Porter,  Sanford,Spen- 
cer,  Van  Schoonhoven — 12. 

For  reversal — Senators  Hard,  S.  Smith — 2. 

Affirming— 2  Denio,  115. 

Cited  in— 7  N.  Y.,  461 ;  20  N.  Y..  51 ;  46  N.  Y.,  77  ; 
22  Barb.,  630 ;  48  Am.  Rep..  279  (61  Tex.,  177). 


EVANS  v.  ELLIS  ET  ux. 

Solicitor  and  Client — Security  Taken  by  Solicitor 
— Presumption  as  to  —  Champerty  — Lien  of 
Stranger  to  Suit — Remedy. 

Where  the  relation  of  solicitor  and  client  exists, 
and  a  security  is  taken  by  the  solicitor  from  his 
client,  the  presumption  is  that  the  transaction  is 
unfair,  and  the  onus  of  proving  its  fairness,  is  upon 
the  solicitor. 

A  mortgage  covering  a  portion  of  the  premises  in 
a  partition  suit,  given  by  the  complainant  to  his 
solicitor,  to  secure  payment  for  his  costs,  would  be 
void  for  champerty.  Semble.  Per  Beardsley,  J. 

A  stranger  to  the  suit  cannot  apply  by  petition 
for  moneys  payable  to  the  complainant  in  the  suit, 
on  the  ground  that  he  holds  a  lien  thereon  acquired 
pendente  lite.  His  remedy  is  by  bill. 

Citation-6  Ves.,  278. 

A  PPEAL  from  chancery.  The  respondent, 
J\  Mrs.  Ellis,  was  one  of  several  heirs  of 
William  Messerve  who  died  leaving  real  es- 
tate, her  share  of  which  was  worth  about 
$2,500.  A  bill  for  a  partition  between  the 
heirs,  was  filed  by  her  husband  and  herself, 
before  the  Vice-Chancellor  of  the  First  Circuit. 
John  T.  Duryee  commenced  the  suit  as  their 
solicitor,  and  conducted  it  for  some  time, when 
another  person  was  substituted  as  solicitor.  A 
*decree  was  obtained  that  the  premises  [*64 1 
be  sold,  and  the  proceeds  be  divided  among 
the  heirs.  Pending  the  suit,  Duryee  who  it 
appeared  was  irresponsible,  obtained  from  Mr. 
and  Mrs.  Ellis  a  mortgage  upon  her  share  of 
the  real  estate  for  $1,000,  he  giving  Ellis  his 
bond  for  the  like  amount.  The  mortgage 
Duryee  assigned  to  Evans  the  appellant.  Aft- 
er the  decree,  Evans,  who  was  not  a  party  to 
the  suit,  applied  by  petition  for  an  order  that 
the  mortgage  should  be  paid  out  of  Mrs.  Ellis' 
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share  of  the  proceeds  of  the  sale.  Affidavits 
of  Mr.  and  Mrs.  Ellis  were  read  in  opposition 
to  the  motion,  alleging  that  the  mortgage  was 
obtained  from  Ellis  by  Duryee,  upon  his  prom- 
ise that  it  should  not  pass  out  of  his  hands  and 
should  be  returned  in  a  few  days  to  Ellis,  and 
that  Mrs.  Ellis  executed  and  acknowledged  it, 
believing  it  was  one  of  the  proceedings  in  the 
suit.  The  petition  and  affidavits  were  referred 
to  a  master  to  ascertain  the  facts.  Duryee 
was  examined  before  him  and  testified-  that 
there  was  an  arrangement  between  him  and 
Ellis,  that  Ellis  and  his  wife  should  make  the 
mortgage  and  exchange  it  with  him  for  his 
bond  for  the  same  amount;  that  he  was  then 
to  procure  some  one  to  purchase  the  mortgage 
and  pay  to  Ellis  from  its  proceeds,  from  time 
to  time,  such  sums  as  he  might  want;  that  the 
mortgage  should  be  paid  from  Mrs.  Ellis'  share 
of  the  moneys  in  the  partition  suit,  when  there 
was  to  be  an  accounting  between  him  and 
Ellis  for  moneys  advanced  and  counsel  fees, 
and  if  there  should  then  be  anything  owing  to 
Ellis,  he  should  give  him  a  new  bond  for  the 
balance.  It  was  shown  that  the  commissioner, 
before  whom  the  mortgage  was  acknowledged, 
was  the  law  partner  of  Duryee,  and  that  he 
had  several  times  in  the  progress  of  the  suit 
called  upon  Mrs.  Ellis  to  administer  oaths  to 
her  which  were  required  in  the  suit ;  that  she 
was  not  informed  what  the  mortgage  was,  but 
simply  requested  by  her  husband  to  sign  and 
acknowledge  it  to  be  her  deed.  The  master 
reported  the  testimony,  with  his  opinion  that 
the  mortgage  was  valid  against  Ellis,  and  that 
it  appeared  that  he  had  an  estate  by  the  curt- 
esy  in  the  mortgaged  premises  upon  which  it 
was  a  lien  ;  but  that  as  against  Mrs.  Ellis  it 
was  void.  Exceptions  were  taken  to  the  re- 
642*]  port,  which  were  *overruled  by  the 
Vice- Chancellor.  Ellis  and  his  wife  then  ap- 
pealed to  the  Chancellor,  who  adjudged  that 
the  mortgage  was  fraudulent  and  void  and 
wholly  inoperative  in  the  hands  of  Evans,  and 
ordered  that  the  petition  be  dismissed.  His 
opinion  will  be  found  in  Ellis  v.  Messervic,  11 
Paige,  467.  Evans  then  appealed  to  this  court 
where  the  cause  was  submitted  on  written 
arguments. 

Mr.  Win.  Curtis  Noyes,  for  appellant, 
insisted,  among  other  points,  that  the  mort- 
gage was  valid  as  against  Ellis,  he  being  of 
full  age  and  understanding  what  was  to  be 
done  with  it ;  that  the  mere  relation  of  attor- 
ney and  client  is  not  sufficient  to  invalidate 
transactions  between  them  without  evidence 
of  fraud,  or  that  an  undue  advantage  has  been 
taken  of  the  confidence  reposed  in  the  attor- 
ney. Saunderson  v.  Glass,  2  Atk.,  296;  Warns 
ley  v.  Booth,  Id.,  25;  Newman  v.  Payne,  2  Ves., 
Jr.,  199;  Purcell  v.  McNamera,  14  Id.,  Ql;Wood 
v.  Downes,  18  Id.,  121;  Starr  v.  Vanderheyden, 
9  Johns.,  253;  Wendell  v.  Van  Remselaer,  1 
Johns.  Ch.,  344.  The  relation  of  attorney  and 
client  here  is  not  of  the  confidential  character 
which  demands  that  every  act  of  the  attorney 
should  per  se  be  deemed  suspicious  ;  and  ar- 
rangements made  by  attorneys  and  counsel 
with  their  clients,  for  securing  their  compensa- 
tion, have  repeatedly  been  sanctioned.  Thall- 
himer  v.  Brinckerlioff,  3  Cow. ,  623  ;  Burt  v. 
Place,  6  Id.,  431  ;  Bristol  v.  Dann,  12  Wend., 
142;  Adams  v.  Stevens,  26  Id.,  451. 
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Messrs.  E.  Sanford  and  H.  F.  Clark,  for 

respondents.  The  Vice- Chancellor  had  no  ju- 
risdiction upon  the  petition  of  the  appellant, 
not  a  party  to  the  suit,  to  interfere  and  dispose 
of  the  fund.  The  appellant  should  have  filed 
his  bill  to  determine  the  validity  of  the  mort- 
gage. The  mortgage  is  void,  both  as  having 
been  procured  by  fraud  and  as  having  been 
obtained  by  a  solicitor  from  his  clients.  The 
appellant  took  it  subject  to  the  equities  exist- 
ing between  the  parties  to  it. 

*Spencer,  Senator.  Instead  of  pur-[*643 
suing  the  obvious  method  of  testing  the  valid- 
ity of  the  mortgage  held  by  him,  Evans,  a 
stranger  to  the  partition  suit,  applies  after  de- 
cree to  have  the  proceeds  of  the  sale  belonging 
to  Ellis  and  his  wife,  paid  over  to  him.  Upon 
this  irregular,  if  not  void  proceeding,  the  ques- 
tion has  been  litigated  and  a  decree  pro- 
nounced, from  which  an  appeal  was  taken  to 
the  Chancellor,  who  reversed  it  upon  the  mer- 
its, remarking  that  it  was  unnecessary  to  in- 
quire whether  the  Vice- Chancellor  had  juris- 
diction upon  the  mere  petition  of  one.  not  a 
party  to  the  suit,  to  interfere  and  dispose  of 
the  fund.  In  the  view  the  Chancellor  took  of 
the  merits  it  was  unnecessary.  I  think,  how- 
ever, this  question  worthy  of  consideration 
and  that  the  proceedings  were  altogether  irreg- 
ular, and  that  the  petition  should  have  been 
dismissed  without  consideration.  For  this  rea- 
son the  decree  of  the  Vice- Chancellor  might 
properly  be  reversed.  But  as  a  majority  of 
the  court  may  not  concur  in  this  view,  it  be- 
comes necessary  to  examine  the  other  quest  ion. 

I  am  not  prepared  to  say  that  every  bond 
and  mortgage  taken  by  an  attorney  or  solicitor, 
from  his  client,  upon  the  subject  matter  of 
the  suit,  must,  necessarily,  be  void.  Though 
I  am  free  to  confess  that  I  look  upon  such 
transaction  with  no  favor,  and  with  a  disposi- 
tion to  scrutinize  it  with  the  utmost  rigor.  If, 
upon  such  scrutiny,  it  shall  come  up  to  the 
lofty  and  most  just  standard  of  Ld.  Eldon,  6 
Ves.,  278,  if  the  attorney  or  solicitor  is  able 
"  to  manifest  that  he  has  given  his  client  all 
that  reasonable  advice  against  himself,  that  he 
would  have  given  him  against  a  third  person; 
then,  perhaps,  such  security  may  be  held  val- 
id. The  whole  burden  of  proof  should  be 
thrown  upon  the  attorney  or  solicitor."  Ld. 
Eldon  further  says,  this  results  from  that  great 
rule  of  the  court,  that  he  who  bargains  in  a 
matter  of  advantage  to  himself  with  a  person 
placing  confidence  in  him,  is  bound  to  show 
that  a  reasonable  use  has  been  made  of  the 
confidence. 

If  tried  by  this  standard  the  bond  and  mort- 
gage will  stand  the  test.they  may  be  held  valid. 

A  solicitor  who  will  obtain  a  void  mortgage 
against  the  wife  *who  is  his  client,  [*644 
upon  her  only  patrimony,  being  also  a  mother 
with  little  children  to  support, without  the  aid 
of  a  thriftless  husband,  ought  not  to  nave  any 
violent  presumption  indulged  in  his  favor,  that 
the  mortgage  against  the  husband  (also  a  cli- 
ent), whose  business  capacity  only  fits  him  for 
a  "  coffee  roaster,"  has  any  greater  validity  as 
to  him. 

If  this  solicitor  has  proved  that  he  could, 
consistently  with  his  duty  to  his  client,  asking 
counsel  at  his  hands,  have  advised  him  that  he 
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could  safely  and  properly  lend  his  bond  and 
mortgage  on  his  life  estate  in  the  slender  pat- 
rimony of  his  wife  and  children  to  a  man  ut- 
terly insolvent,  without  any  other  security 
than  the  bond  of  such  insolvent  would  furnish, 
then,  perhaps,  he  may  ask  that  this  bond  and 
mortgage  should  be  pronounced  valid  in  his 
hands. 

At  the  time  the  bond  and  mortgage  were  exe- 
cuted the  only  business  transaction  existing  be- 
tween Duryee,  the  solicitor,  and  Ellis,  the  cli- 
ent, was  the  bill  filed  for  the  partition  of  the  es- 
tate inherited  from  the  wife's  father,  in  which 
there  was  a  small  bill  of  costs  to  become  due 
to  the  solicitor  and  his  two  partners,  which 
when  earned  and  due  would  be  a  lien  upon  the 
land  and  first  to  be  paid  out  of  the  fund.  These 
securities  could  not  have  been  needed  to  make 
these  costs  more  secure.  The  first  item  charged 
in  the  account  of  cash  advanced  by  Duryee  to 
Ellis,  is  under  the  date  of  October  26,  1839, 
$10.  This  was  the  same  day  the  bond  and 
mortgage  were  assigned  to  Evans,  and  prob- 
ably after  such  assignment.  At  this  time  then 
he  had  advanced  nothing  to  Ellis  on  the  bond 
and  mortgage,  and  had  given  nothing  for  them 
but  his  own  worthless  bond,  or  equally  worth- 
less promise.  It  can  hardly  be  pretended  that 
Duryee,  the  solicitor,  could  enforce  the  pay- 
ment of  these  securities  against  Ellis,  his  cli- 
ent, if  they  had  been  due.  They  were  then  in 
his  hands  utterly  void.  Nothing  which  has 
since  happened  has  changed  his  rights. 

Did  Duryee  pass  any  greater  interest  in 
them  than  he  had  himself  at  the  time  of  the  as- 
signment? Evans  gave  no  credit  to  any  state- 
ments made  to  him  by  Ellis,  for  he  never  took 
the  precaution  to  speak  to  Ellis  about  them  as 
<>45*J  a  prudent  man  *would  have  done. 
Duryee  was  no  agent  of  Ellis  in  the  assign- 
ment of  the  bond  and  mortgage.  They  had, 
as  he  says,  been  given  to  him  as  a  personal  fa- 
vor, on  which  he  had  not  advanced  anything. 
Evans  had  knowledge  of  circumstances  enough 
to  put  him  on  inquiry,  if  the  case  needed  the 
aid  of  this  rule  of  law.  But  he  took  them  sub- 
ject to  the  stubborn  and  salutary  rule  of  law, 
at  his.peril,  and  acquired  no  greater  interest  or 
more  valid  title  than  Duryee  had. 

Upon  the  merits,  therefore,  he  has  no  claim 
for  the  money  he  seeks  to  recover. 

The  decree  of  the  Chancellor,  should,  there- 
fore, be  affirmed. 

Beardsley,  J.  The  assignee  of  the  mort- 
gage, admitting  that  he  advanced  the  full  sum 
of  $1,000  for  it,  is  in  no  better  condition  than 
Duryee,  the  mortgagee.  If  there  was  any  ob- 
jection to  the  validity  of  the  mortgage  as 
against  him,  the  objection  is  equally  available 
against  the  assignee.  No  mortgage  security 
given  by  a  client  to  his  solicitor  should  be  al 
lowed  to  stand  in  any  case.unless  its  fairness  in 
every  respect  is  shown  by  the  solicitor.  The 
presumption  in  such  cases  is  against  the  fair- 
ness of  the  transaction,  and  the  burden  of 
proof  to  repel  the  presumption  is  on  the  solicit- 
or. He  must  show  he  gave  value  for  it.  Here 
such  proof  was  not  given.  There  was  also  in 
this  case  very  strong  evidence  of  misrepresen- 
tation, trick  and  artifice  in  obtaining  the  mort- 
gage. It  was,  moreover,  a  mortgage  on  the 
land  in  suit,  and  to  allow  the  security  to  stand 
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would  tend  strongly  to  encourage  champerty 
and  maintenance.  The  policy  of  the  law  is  de- 
cidedly against  it.  I  am,  therefore,  for  affirm- 
ing the  order  of  the  Chancellor. 

Putnam  and  Lott,  Senators,  delivered  writ- 
ten opinions  in  favor  of  affirmance. 

Wright,  Senator,  delivered  a  written  opin- 
ion in  favor  of  reversing  the  order  of  the  Chan- 
cellor, and  affirming  that  of  the  Vice- Chancellor. 

-Johnson.  Senator,  delivered  an  [*646 
oral  opinion  in  favor  of  affirmance. 

Upon  the  question  being  put — "Shall  the  or- 
der of  the  Chancellor  be  reversed?" — the  mem- 
bers of  the  Court  voted  as  follows: 

For  affirmance— The  PRESIDENT,  Mr.  Jus- 
tice BEARDSLEY,  and  Senators  Barlow,  Beek- 
man,  BurnJiam,  Denniston,  Deyo,  Emmons, 
Hand,  Hard,  Johmon,  Jones,  Lott,  Mitchell, 
Porter,  Putnam,  Sanford,  Scovil,  J.  B.  Smith, 
S.  Smith,  Spencer,  Talcott,  Wheeler,  Williams 
—24. 

For  reversal— Senator  Wright— 1. 

Order  affirmed. 

Affirming:— 11  Paige,  467. 

Explained— 33  Cal.,  443. 

Cited  in-26  N.  Y.,  12 ;  38  N.  Y.,  342 ;  69  N.  Y..  466 : 
2  Keyes,  242 :  6  Hun,  84 ;  7  Hun,  230 :  17  Hun,  304 :  26 
Hun,  191 ;  40  Barb.,  528 ;  2  T.  &  C.,  513 ;  26  How.  Pr., 
219:  30  How.  Pr.,  100;  46  How.  Pr.,  352:  5  Abb.  N. 
8.,  273 ;  15  Abb.  N.  8.,  254 ;  6  Bos.,  399 ;  37  Super.,  163  ; 
33  Cal.,  440 ;  1  McArthur.  562 ;  29  Am.  Rep.,  615. 


DEKAY 

v. 
IRVING  AND  DE  KAY,  Executors  of  ECK- 

FORD. 

Wills — Devise  to  Executors  to  Pay  Widow  Money 
to  Maintain  family,  a  Valid  Trust — Suspen- 
sion of  Power  of  Alienation — Technical  Terms, 
Liberally  Construed — Intent — "  Inherit." 

A  devise  to  executors  to  pay  the  testator's  widow 
as  she  should  request  it  money  to  maintain  his  fam- 
ily, consisting  of  more  than  two  persons,  until  a 
certain  day  when  his  estate  was  to  be  divided,  and 
if  she  should  die  before  that  day  that  the  executors 
should  apply  the  money  for  the  maintenance  of  the 
family,  is  a  valid  trust  until  the  appointed  day,  if 
the  widow  lives  so  long1 :  but  upon  her  death  before 
the  day,  it  ceases.  The  provision  over  to  the  execu- 
tors is  void,  as  it  renders  the  estate  inalienable  for 
a  term  not  determinable  at  the  expiration  of  not 
more  than  two  lives  in  being  at  the  testator's  death. 

Where  an  estate  is  devised  to  trustees  upon  suc- 
cessive trusts,  some  of  which  are  lawful  and  some 
contrary  to  law,  the  lawful  trusts  will  not  be  de- 
feated by  those  contrary  to  Jaw,  but  will  be  upheld 
as  far  as  practicable  to  effectuate  the  intent  of  the 
testator. 

Where  technical  terms  are  employed  in  a  will,  in 
such  a  manner  that  to  give  them  their  strict  mean- 
ing would  defeat  the  intention  of  the  testator  ap- 
parent from  the  will,  a  liberal  or  popular  interpre- 
tation will  be  given  to  them  in  order  to  carry  into 
effect  his  intention.  Thus  the  term  "  inherit"  will 
be  held  applicable  to  lands  devised  or  conveyed  by 
a  parent  or  ancestor  to  a  child  or  descendant. 

Citations— Laws  1815,  p.  104,  sees.  4,  5 ;  4  Johns. 
Ch.,378;  1  Hopk..  122. 

A  PPEAL  from  chancery.  The  report  of  the 
XX  case  in  that  court  will  be  found  in  9 
Paige,  521.  From  the  decree  made  by  the 

NOTE.— Perpetuities— Suspension  of  the  power  of 
alienation— Limitation  in  New  York.  See  Hawley 
v.  James,  16  Wend.,  61,  note. 
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Chancellor  the  defendants,  George  De  Kay  and 
647*]  Janet,  bis  wife,  *appealed.  The  lead- 
ing facts  of  the  case  are  contained  in  the  opin- 
ion of  Justice  Beardsley. 

Messrs.  N.  Dane  Ellen-wood  and  Geo. 
Wood,  for  appellants. 

Messrs.  F.  B.  Cutting  and  D.  Lord,  for 
respondents. 

Beardsley,  J.  In  June,  1831,  Henry  Eck- 
ford,  then  of  the  City  of  N.  Y.,  made  and  ex- 
ecuted his  last  will  and  testament,  in  due  form 
of  law,  and  in  November  of  the  succeeding 
year  he  died.  Marion  Eckford,  his  wife,  was 
made  executrix,  and  James  E.  DeKay  and 
others  executors.  Shortly  after  the  death  of  the 
testator,  the  will  was  proved  before  the  sur- 
rogate of  the  City  and  County  of  N.  Y.,  and 
letters  testamentary  were  granted  to  the  exec- 
utrix and  executors,  who  thereupon  entered 
upon  the  performance  of  their  duty  in  the  ex- 
ecution of  the  will. 

At  the  time  of  making  his  will,  the  testator 
had  the  following  children  who  survived  him: 
Janet,  the  wife  of  James  E.  DeKay,  one  of  the 
executors:  Eliza,  the  wife  of  Gabriel  F.  Irving, 
also  an  executor;  Joseph  Eckford  and  Henry 
Eckford,  Jr.  He  had  also  a  granddaughter, 
Janet  Joseph  Halleck  Drake,  the  daughter  of 
his  daughter  Sarah,  and  her  husband,  Joseph 
Rodman  Drake,  both  of  whom  had  died  before 
the  making  of  the  will.  Since  the  death  of  the 
testator,  this  granddaughter,  Janet  Joseph 
Halleck  Drake  has  intermarried  with  George 
C.  DeKay,  and  they  are  the  only  appellants  in 
the  case.  The  sons  of  the  testator,  Joseph  and 
Henry,  and  the  granddaughter,  Janet,  were 
infants  at  his  decease.  The  testator  left  an  es- 
tate of  considerable  value,  but  he  was  at  his 
death  somewhat  Indebted,  a  part  of  his  debts 
being  charged  on  his  real  estate. 

As  it  is  urged  that  certain  matters  which  oc- 
curred in  the  testator's  lifetime  have  an  im- 
portant bearing  on  the  construction  which  his 
will  should  receive,  I  will  state  them  as  they 
appear  to  have  taken  place.  It  appears  that 
after  the  intermarriage  of  the  testator's  daugh- 
ter, Sarah,  with  Joseph  Rodman  Drake,  and 
while  both  were  living,  he  conveyed  to  his  son- 
G48*]  in  law  a  house  *and  lot  in  Grand  St. 
known  as  No.  385,  and  the  house  and  lot  No. 
34  in  Park  Row,  and  also  a  stock  of  drugs  and 
medicines,  with  some  other  property.  In  1820 
Joseph  Rodman  Drake  died,  leaving  a  will  by 
which,  after  certain  specific  bequests,  he  gave 
all  the  residue  of  his  estate,  real  and  personal, 
to  his  daughter,  the  said  Janet  Joseph  Halleck 
Drake,  now  the  wife  of  George  C.  DeKay  and 
one  of  the  appellants,  with  a  devise  over  upon 
certain  contingencies,  which  as  they  have  not 
occurred,  and  now  never  can  occur,  need  not 
be  stated.  Mrs.  Drake  and  her  father  were  ap 
pointed  executrix  and  executor,  and  guardians 
of  Janet  during  her  minority,  and  took  upon 
themselves  the  execution  of  the  will.  Under 
the  authority  of  some  proceedings,  the  validity 
of  which  is  not  here  drawn  in  question,  they 
sold  the  house  and  lot  in  Park  Row,  and  the 
proceeds  were  received  by  the  executor  Henry 
Eckford.  By  the  receipt  of  that  money  and 
other  funds  of  Joseph  Rodman  Drake's  estate, 
Henry  Eckford  was,  August  14, 1826,  indebted 
to  it  as  executor  and  guardian  in  the  sum  of 
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$27,000.  He  thereupon,  on  that  day  made  an 
indenture,  in  which,  after  referring  to  the  will 
of  Joseph  Rodman  Drake,  it  was  recited  that 
"  said  Henry  Eckford,  in  his  said  capacity  as 
executor  and  guardian"  was  so  indebted; 
wherefore,  "in  consideration  of  the  premises 
and  the  sum  of  $10,"  he  granted  unto  his 
daughter,  Sarah  Drake,  certain  lots  of  land  in 
the  City  of  N.  Y.,  which  were  particularly  de- 
scribed and  are  known  as  the  Love  Lane  prop- 
erty, to  hold  the  same  to  the  said  Sarah  Drake, 
"  her  heirs  and  assigns  forever,  in  trust  for  her 
daughter  the  said  Janet,"  her  heirs  and  as- 
signs forever;  but  if  she  should  die  under  law- 
ful age  without  lawful  issue,  then  in  trust  for 
the  said  Sarah  Drake,  her  heirs  and  assigns 
forever.  Mrs.  Drake  died  before  her  father 
made  his  will,  so  that  at  that  time  Janet  owned 
the  Grand  St.  house  and  lot  which  she  re- 
ceived by  devise  from  her  father,  and  the  Love 
Lane  property  which  was  conveyed  to  her 
mother  in  trust  for  her.  The  two  sons  of  Henry 
Eckford  and  his  granddaughter,  Janet,  were 
unmarried  and  infants.  By  his  will  he  ex- 
pressed a  desire  that  his  estate  should  not  be 
divided  until  February  1,  1840,  and  that  it 
*should  until  then  be  maintained,  im-  [*649 
proved  and  disincumbered  by  his  executrix 
and  executors,  as  far  as  practicable  and  judi- 
cious, and  that,  in  the  meantime,  such  of  his 
family  as  might  desire  to  do  so,  and  as  far  as 
circumstances  would  permit,  should  continue 
to  reside  with  his  wife  and  be  maintained  by 
his  estate  respectably;  "  wherefore,"  as  the 
will  states,  "  I  desire  that  as  often  from  time  to 
time  as  she  shall  desire  the  same,  and  until  the 
said  division  of  my  estate  shall  be  made,  my  said 
wife,  Marion  Eckford,  shall  receive  from  my 
estate  .such  sum  and  sums  of  money  as  she 
shall  request,  to  enable  her  to  maintain  my 
family  as  aforesaid,  for  which  sum  and  sums 
of  money  she  is  not  to  be  accountable;  and 
should  she  die  before  the  said  division  shall  be 
made,  then  I  direct  my  executors  to  devote  so 
much  money  and  take  such  measures  to  main- 
tain and  keep  my  family  together  as  they  my 
said  executors,  or  a  majority  of  them,  shall 
consider  best."  The  will  then  directs,  that  un- 
til the  division  shall  be  made  the  executors 
may  sell  and  convey  such  and  so  much  of  the 
real  or  personal  estate  as  they  may  judge  nec- 
essary or  prudent,  and  gives  them  authority  to 
borrow  money  on  the  credit  of  the  estate,  and 
to  give  mortgages  for  the  security  of  the  sums 
to  be  borrowed.  There  is  also  a  request  that 
the  real  estate  on  the  east  side  of  the  City  of 
N.  Y.  be  first  disposed  of,  and  that  the  rest  of 
the  real  estate  in  the  city  be  disincumbered 
and  kept  unsold  until  the  division  should  be 
made  between  the  devisees.  On  the  division, 
there  was  an  authority  to  divide  in  kind,  or  to 
sell  and  divide  the  proceeds  as  the  executors 
should  deem  advisable.  There  were  other  spe- 
cific provisions  not  material  to  the  questions 
befoi^  the  court.  The  clause  of  the  will  di- 
recting a  division  to  be  made  is  in  these  words: 
"  I  direct  that  on  the  first  day  of  February,  in 
the  year  of  our  Lord  1840,  my  estate  shall  be 
divided  (all  debts  and  charges  against  it  first 
being  paid,  and  the  moneys  hereinafter  direct- 
ed to  be  set  apart  first  being  invested  and  de- 
ducted) among  my  four  children  and  grand- 
child hereinafter  named  in  manner  following, 
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that  is  to  say:  all  my  estate  and  all  the  proper- 
ty which  the  husband  of  ray  daughter  Janet, 
James  E.  DeKay,  has  derived  from  and  pur- 
chased with  funds  furnished  by  me  and  which 
O5O*]  *has  not  been  received  back  by  me; 
and  all  the  real  estate  which  my  granddaugh- 
ter Janet  Joseph  Halleck  Drake,  has  inherited 
from  her  parents  severally  or  either  of  them, 
and  which  her  said  parents  severally  or  jointly 
originally  received  or  derived  from  me,  shall 
all  be  valued  in  one  united  valuation,  to  be 
made  by  appraisers  to  be  appointed  by  my  ex- 
ecutrix and  executors,  or  a  majority  of  them 
or  of  the  survivors  of  them;  and  the  aggregate 
amount  of  the  said  united  valuation  shall  be 
divided  into  five  equal  parts,  and  so  much  of 
the  said  aggregate  estate  as  shall  be  equal  in 
value  to  one  of  said  five  parts  shall  go  to 
each  of  said  children  and  said  grandchild 
in  fee;  including,  however,  in  the  portion  of 
my  said  daughter,  Janet,  the  property  which 
her  husband,  James  E.  DeKay,  has  derived 
from  and  purchased  with  funds  furnished  by 
me  and  which  has  not  been  received  back  by 
me;  and  including  in  the  portion  of  my  said 
granddaughter,  Janet  Joseph  Halleck  Drake, 
all  the  real  estate  which  she  has  inherited  from 
her  parents,  severally  or  either  of  them,  and 
which  her  said  parents  severally  or  jointly 
originally  received  or  derived  from  me;  so  that 
finally,  including  what  some  of  the  said  five 
shares  shall  already  have  derived  from  me  and 
what  remains  to  be  distributed,  my  said  four 
children  and  grandchild  and  their  respective 
heirs  shall  have  received  from  me  an  equal 
share  of  property — one  not  more  than  an- 
other." Having  made  the  various  provisions 
to  which  I  have  already  adverted,  the  testator 
further  declared:  "I  devise  and  bequeath  all 
my  estate,  real,  personal  and  mixed,  whatso- 
ever and  wheresoever,  unto  my  executrix  and 
executors,"  and  "  to  the  survivors  and  surviv- 
or of  them,  and  the  heirs,  executors,  adminis- 
trators and  assigns  of  the  survivor.  To  have 
and  to  hold  the  same  to,  for  and  upon  the  spe- 
cial trusts  and  confidence  that  they  may  carry 
into  effect,  perform  and  accomplish  the  pro- 
visions, intentions,  directions,  purposes  and 
uses  hereof  and  herein  contained,  and  with 
full  power  to  seal,  sign,  execute,  acknowledge 
and  deliver  all  and  any  conveyance  and  con- 
veyances, deed  and  deeds,  and  instruments  of 
every  description,  proper,  necessary  or  lawful 
to  pass  and  convey  real  as  well  as  personal  es- 
tate, and  to  do  everything  necessary  to  effect- 
uate the  intention  hereof." 
651*]  *The  bill  of  complaint  in  this  case 
was  filed  by  the  executors  to  obtain  a  judicial 
interpretation  of  the  will,  and  to  have  the  es- 
tate divided  under  the  authority  and  direction 
of  the  Court  of  Chancery.  On  the  argument 
two  objections  were  made  by  the  counsel  for 
the  appellants  to  the  decree  of  the  Chancellor; 
1.  That  the  will  was  void,  as  rendering  the  es- 
tate inalienable  for  a  longer  time  than  the  law 
allows;  and  2.  That  the  real  estate  contained 
in  the  deed  of  August  14, 1826,  called  the  Love 
Lane  property,  ought  not  to  be  valued  and 
brought  into  hotchpot  in  making  a  division  of 
the  testator's  estate. 

As  to  the  first  of  these  objections.  By  his 
will  the  testator  conferred  various  powers  on 
his  executrix  and  executors,  as  to  sell  and  con- 
DENIO  5. 


vey  his  estate ;  borrow  money  on  mortgage ;  set 
apart  and  invest  money  to  pay  annuities  to  his 
mother,  and  the  like.  None  of  these  powers 
required  that  the  executrix  aud  executors 
should  have  any  estate  in  the  land  devised,  for 
everything  they  were  in  these  respects  required 
to  do  might  be  done  in  the  mere  execution  of 
the  powers  conferred  by  the  will.  But  the  tes- 
tator certainly  intended  that  his  executrix  aud 
executors  should  for  some  purposes  take  his 
estate  as  trustees.  They  were  to  manage  and 
improve  it  until  a  division  should  be  made  be- 
tween the  five  devisees,  and  during  the  life- 
time of  Mrs.  Eckford,  if  she  died  before  Feb- 
ruary 1,  1840,  and  if  she  did  not,  then  until 
that  time  they  were  to  pay  over  to  her  for  the 
support  of  herself  and  the  family  of  the  testa- 
tor so  much  money  as  she  might  desire  for  that 
purpose.  This  was  to  be  paid  from  the  estate, 
and  not  merely  from  the  rents  and  profits. 
But  the  latter  as  received  would  constitute  a 
part  of  the  estate.  Mrs.  Eckford  and  the  fam- 
ily of  the  testator  had,  therefore,  an  interest 
in  these  rents  and  profits,  and  a  trust  was  thus 
created  to  receive  and  apply  them  to  the  use  of 
the  family  for  the  time  specified.  I  regard  this 
as  a  trust  to  receive  and  apply  these  rents  and 
profits;  for  paying  them  over  to  Mrs.  Eckford, 
to  be  by  her  expended  in  the  support  of  the 
family  as  directed  by  the  will,  would,  in  my 
judgment,  be  applying  them  within  the  true 
intent  and  meaning  of  the  statute  on  that  sub- 
ject. A  trust  for  this  purpose  is  within  certain 
limits  authorized  by  law,  and  *when  [*652 
duly  created  it  vests  the  estate  in  the  trustees. 
But  they  have  no  power  to  dispose  of  it;  the 
estate  is  absolutely  inalienable  during  the  con- 
tinuance of  the  trust.  Consequently,  such  a 
trust  cannot  endure  beyond  the  limit  of  two 
lives  in  being,  and  its  duration  must  be  meas- 
ured by  life.  This  is  well  settled.  If  the  will 
had  transferred  the  estate  to  the  trustees  to  re- 
ceive and  apply  the  rents  and  profits  during 
the  life  of  Mrs.  Eckford,  but  in  no  event  be- 
yond February  1,  1840,  there  could  be  no  doubt 
that  the  provision  would  have  been  valid,  for 
it  would  have  been  entirely  unobjectionable  as 
to  transcending  the  line  of  perpetuity.  But 
there  is  a  further  direction  in  the  will  that  in 
the  event  of  Mrs.  Eckford's  death  before  Febru- 
ary, 1840,  the  surviving  trustees  should  devote 
enough  money  of  the  estate  to  support  the  fam- 
ily of  the  testator  until  that  time.  This  must 
be  understood  as  a  direction  to  apply  the  rents 
and  profits,  during  that  period,  to  the  use  of 
those  who  should  then  constitute  the  family  of 
the  testator.  But  this  direction  was  wholly 
invalid  as  creating  a  trust,  whatever  may  have 
been  its  effect  as  a  power;  the  trust  term  was 
illegal,  being  limited  by  a  fixed  day,  that  is, 
February  1,  1840.  and  in  no  sense  by  lives  or  a 
life.  Of  this  opinion  was  the  Chancellor,  and 
I  concur  with  him  in  his  view  of  this  part  of 
the  will. 

If  the  testator  had  in  terms  assumed  to  trans- 
fer the  estate  to  the  executrix  and  execu- 
tors, as  trustees,  to  receive  and  apply  the  rents 
and  profits  until  February  1,  1840,  the  case 
would  have  been,  in  principle,  like  those  which 
arose  on  the  Lorillard  and  James  wills.  In 
Lorittard's  case,  the  estate  was  devised  to  thir- 
teen trustees  as  joint  tenants,  during  the  lives 
of  all,  and  until  the  death  of  the  longest  liver 
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of  them.  There  the  trust  term  was  held  to  be 
void,  the  limitation  being  illegal.  The  term 
-was  to  endure  for  the  lives  of  thirteen  persons, 
when,  at  the  utmost  it  could  only  be  for  the 
lives  of  two.  In  James'  case,  the  trust  term 
was  to  continue  until  the  youngest  of  the 
grandchildren  of  the  testator,  living  at  his 
death  and  attaining  the  age  of  twenty-one 
years,  should  attain  that  age.  As  there  were 
more  than  two  grandchildren  the  trust  term 
was  held  void,  its  duration  being  measured  by 
more  than  two  lives. 

O5;**]  *If  this  estate  had  been  devised  to 
the  trustees,  in  express  terms,  until  February 
1,  1840,  it  would,  upon  the  authority  of  these 
cases,  have  been  illegal.  But  such  was  not 
the  fact.  The  devise  to  the  trustees  was  not 
for  any  limited  or  specified  period,  or  until  any 
particular  event  should  occur;  but  it  was  "to, 
for  and  upon  the  special  trusts  and  confidence, 
that  they  may  carry  into  effect,  perform  and 
accomplish  the  provisions,  intentions,  direc- 
tions, purposes  and  uses,"  specified  in  the  will. 
This  ought  not  to  be  construed  as  creating  a 
trust  estate  for  an  illegal  period  of  time,  what- 
ever the  devisor  may  have  intended  to  do.  He 
may  have  designed  to  vest  the  estate  in  the 
trustees  until  February,  1840,  and  still,  as  the 
nature  of  the  trust  was  such  that  it  could  not 
be  limited  to  any  certain  period  of  time,  the 
words  used  should  receive  such  a  construction 
AS  will  give  effect  to  the  lawful  intent  of  the 
testator,  as  far  as  that  may  be  practicable. 
The  devise  to  the  trustees  should,  therefore, 
as  I  think,  be  understood  to  convey  the  estate 
to  the  trustees,  for  such  legal  purposes  as  re- 
quired it  thus  to  be  vested  in  them;  and  in 
other  respects  to  be  operative.  It  was  lawful 
to  transfer  the  estate  to  the  trustees  to  receive 
the  rents  and  profits,  and  apply  them  as  di- 
rected, during  the  life  of  Mrs.  Eckford,  but  to 
terminate  February  1,  1840,  if  she  should  sur- 
vive that  time.  This  trust  was  legal  in  its  ob- 
ject, that  is,  to  receive  and  apply  the  rents  and 
profits  to  the  benefit  of  the  testator's  family. 
It  was  also  legal  in  point  of  duration,  for  it 
was  necessarily  limited  to  the  life  of  Mrs.  Eck- 
ford. and  it  would  not  continue  for  the  whole 
of  that  time,  if  she  survived  February  1,  1840. 
The  testator,  no  doubt,  intended  the  trust 
should  continue,  until  February  1,  1840.  But 
so  far  as  it  was  his  intention  to  vest  the  estate 
in  the  trustees,  that  they  might  receive  and 
apply  the  rents  and  profits  after  the  decease  of 
Mrs  Eckford,  the  devise  was  void.  This,  how- 
ever, ought  not  to  destroy  or  effect  the  trust 
for  her  life,  which  was  legal.  The  trust  to  re- 
ceive and  apply  the  rents  and  profits  after  her 
decease,  was  not,  in  any  respect,  necessarily 
connected  with  a  similar  trust  during  her  life. 
After  her  decease,  the  trustees  would  not  be 
the  same  as  while  she  lived;  nor  would  the 
654*]  persons  to  whose  *use  the  rents  and 
profits  were  to  be  applied,  be  the  same.  Upon 
the  terms  of  this  will,  then,  I  think  the  trust 
term,  as  limited  by  the  life  of  Mrs.  Eckford, 
but  not  to  extend  beyond  February  1,  1840, 
was  legal;  that  the  estate  was  accordingly  vest- 
ed in  the  trustees;  although  the  provision  fora 
trust  term  to  commence  from  the  time  of  her  de- 
cease, if  she  should  die  before  February,  1840, 
and  endure  until  that  time,  was  illegal.  It  is 
now  of  no  consequence  in  this  case,  whether  this 
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second  trust  term,  as  provided  for,  was  or  was 
not  illegal,  for  Mrs.  Eckford  survived  Febru- 
ary 1,  1840,  when  the  trust  was  necessarily 
brought  to  a  close,  as  the  estate  was  then  to  be 
divided.  The  direction  in  the  will  to  make 
partition  of  the  estate  did  not  require  the  title 
to  be  vested  in  the  executrix  and  executors,  as 
it  might  be  done  by  the  exercise  of  a  naked 
power,  and  created  no  suspense  of  the  power 
of  alienation.  There  was  then,  in  my  opinion, 
nothing  in  this  will,  except  the  fragments  al- 
ready referred  to,  which  transcended  the  line 
of  perpetuity,  or  which  can,  on  that  or  any 
other  ground,  be  held  to  invalidate  any  other 
of  its  provisions. 

The  second  objection  made  to  the  decree  is 
next  to  be  considered. 

The  will  was  not  drawn  with  much  attention 
to  accuracy  in  the  selection  of  words  to  express 
the  object  which  the  testator  had  in  view.  If 
the  words  used  are  to  be  taken  in  their  strict 
sense  and  significance,  the  clause  directing  a 
valuation  of  the  real  estate  of  the  granddaugh- 
ter, Mrs.  George  C.  De  Kay,  must  be  wholly 
inoperative.  By  the  terms  of  the  will  the  real 
estate  of  the  granddaughter,  to  be  valued,  was 
such  as  she  had  inherited.  But  this  was  not 
all;  it  was  to  be  such  as  she  had  "inherited 
from  her  parents  severally  or  either  of  them, 
and  which  her  parents,  severally  or  jointly, 
originally  received  or  derived  from"  the  testa- 
tor. 

Now.in  strictness,  the  granddaughter  had  no 
real  estate  which  would  answer  this  descrip- 
tion. She  had  inherited  none  whatever,  from 
either  of  her  parents, although  the  two  city  lots, 
as  has  already  been  stated,  were  devised  to  her 
by  her  father;  she  had  also  received  through 
the  trust-deed,  which  was  given  *to  [*655 
her  mother  as  grantee,  the  Love  Lane  proper- 
ty. Neither  of  these  parcels  of  real  estate, 
however,  came  to  her  by  inheritance;  strictly 
speaking, therefore,  she  had  none  which  would 
answer  the  description  contained  in  the  will. 

But  this  part  of  the  will  should  not  be  over- 
thrown, and  the  intention  of  the  testator  frus- 
trated, on  ground  so  technical  and  narrow. 
Although  words  have  been  used  inaccurately, 
we  may,  perhaps,  gather  from  the  state  of  the 
property  of  the  granddaughter  at  the  time  the 
will  was  made,  the  condition  of  the  family  of 
the  testator  and  from  other  parts  of  the  will, 
what  was  really  intended  by  the  particular 
clause  under  consideration.  If  that  intention 
can  thus  be  discovered.it  will  be  the  duty  of  the 
court  to  carry  it  into  effect,  without  regard  to 
the  inaccuracy  of  the  language  made  use  of 
by  the  testator. 

It  will  be  recollected  that  the  testator  had 
given  to  his  son-in-law,  Joseph  Rodman  Drake, 
the  father  of  Mrs.  George  C.  De  Kay,  two  city 
lots,  which  had  passed  to  her.  by  devise,  on 
the  decease  of  her  father.  She  was  then  an 
infant,  and  her  grandfather,  the  testator,  was 
one  of  the  executors  of  her  father's  will,  and 
one  of  her  guardians.  As  such  guardian  he 
sold  one  of  the  city  lots,  and  received  the  mon- 
ey therefor.  For  this  money  and  otherwise, 
he  became  indebted  to  the  estate  of  his  de- 
ceased son-in-law  ;  or,  in  other  words,  to  his 
granddaughter,  to  whom  that  estate  belonged; 
and,  in  order  to  pay  or  secure  payment  of  the 
amount  of  his  indebtedness,  the  Love  Lane 
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property  was  conveyed  to  the  mother  of  the 
irmuddaughter,  but  in  trust  for  her.  Before 
this  will  was  made  the  mother  had  died,  and 
the  granddaughter  had  become  absolute  owner 
of  the  Love  Lane  property.  In  addition  to  this, 
she  also  then  owned  the  Grand  St.  lot  which 
had  been  devised  to  her  by  her  father.  Both 
•of  these  parcels  of  real  estate,  it  will  be  ob- 
served, came  originally  from  the  grandfather; 
one  had  been  conveyed  to  his  son-in  law,  the 
father  of  the  granddaughter,  and  the  other 
to  her  mother,  as  grantee  in  the  trust  deed.  In 
this  condition  of  the  real  estate  of  the  grand- 
daughter, the  devisor  made  his  will.  His  gen- 
eral object,  as  the  will  states,  was  to  equalize 
in  value  the  property  which  his  four  children 
•656*]  and  this  grandchild,  who  "represented 
a  deceased  child Thad  received  and  were  to  re- 
ceive from  him.  For  this  purpose  his  estate 
was  to  be  divided  into  five  equal  parts;  but  the 
property  which  his  son-in-law,  James  E.  De 
Kay,  had  received  from  and  not  repaid  to  him, 
was  to  be  valued  and  taken  as  part  of  the 
share  of  his  wife,  who  was  one  of  the  daugh- 
ters of  the  testator.  Then  comes  the  clause 
directing  the  valuation,  for  a  like  purpose,  of 
some  real  estate  which  was  owned  by  the 
granddaughter,  and  which  is  described  as  real 
-estate  which  she  "inherited  from  her  parents, 
severally  or  either  of  them,  and  which  her 
said  parents  severally  or  jointly,  originally  re- 
ceived or  derived  from"  the  devisor.  The  de- 
scription, at  best,  is  vague  and  almost  unintel- 
ligible and,  in  strictness,  cannot  be  applied  to 
«ny  real  estate  owned  by  the  granddaughter. 
Still,  the  testator  intended  to  refer  to  some 
real  estate,  of  which  the  granddaughter  was 
then  owner,  and  which  he  described  as  having 
been  inherited  by  her.  This  was  one  circum- 
stance to  indicate  the  particular  property  re- 
ferred to  by  him,  and  another  was  that  it  came 
-originally  from  the  testator  himself,  to  the 
father  or  mother  of  the  granddaughter.  It 
does  not  appear  that  the  granddaughter  then 
-owned  any  real  estate,  except  the  Grand  St. 
lot  and  the  Love  Lane  property,  both  of  which 
were  originally  derived  from  the  testator,  one 
by  his  deed  to  the  father  of  the  granddaugh- 
ter, and  the  other  by  the  trust  deed  to  the 
mother.  So  far,  both  these  parcels  of  real  es- 
tate answer  one  part  of  the  description  given 
in  the  will;  they  were  derived  from  the  testa- 
tor. They,  however,  were  not  inherited  by  the 
granddaughter.  She  had  no  real  estate  which 
•came  to  her  in  that  manner,  and  this  word  can- 
not be  understood  in  its  strict  legal  sense.  In 
ordinary  parlance,  property  received  by  de- 
vise, or  in  any  other  form  from  a  parent,  is 
said  to  come  by  inheritance,  and  in  this  sense 
the  word  was  used  by  the  testator.  I,  there- 
fore, think  we  must  understand  this  part  of 
the  will  as  requiring  the  Love  Lane  property 
to  be  valued,  and  that  it  should  be  carried  into 
effect  in  that  way. 

The  testator's  object  was  to  equalize  his  gifts 
to  his  four  children  and  this  grandchild,  and 
this  could  only  be  done  by  valuing  what  each 
had  before  received  in  that  form.  It  is  true, 
657*]  *this  Love  Lane  property  had  not  been 
conveyed  to  the  granddaughter  as  a  gift  to 
her,  although  the  testator,  undoubtedly,  re- 
garded it  in  that  light.  In  his  mind  this  prop- 
erty took  the  place  of  the  Park  Row  lot,  which 
DENIO  5.  N.  Y.  R.,  17. 


he  had  before  given  to  the  father  of  the  grand- 
daughter, but  which  had  been  sold,  and  the 
proceeds  used  by  the  testator.  He,  then,  might 
very  well  regard  the  Love  Lane  property  as 
strictly  a  gift  as  the  Park  Row  lot  had  been, 
and  so  regarding  it,  it  was  entirely  proper  to 
direct  that  it  should  be  valued  in  ascertaining 
the  share  of  the  granddaughter.  But  whether 
it  was  just  and  proper  to  require  this  real  es- 
tate to  be  valued  was  for  the  testator  alone  to 
consider  and  determine.  He  was  about  to  dis- 
pose of  the  residue  of  his  property,  and  he 
might  impose  such  restraints  and  conditions, 
unless  they  were  illegal,  as  seemed  to  him 
proper.  I  see  nothing  unjust  in  requiring  this 
piece  of  real  estate  to  be  valued  ;  and  there 
was  certainly  nothing  illegal  in  it. 

There  is  one  further  circumstance  to  be  ad- 
verted to,  going  to  show  that  the  testator  had 
reference  to  the  Love  Lane  property,  in  di- 
recting what  real  estate  of  the  granddaughter 
should  be  valued.  He  had  given  some  property 
to  his  son-in  law,  James  E.  DeKay,  which  was 
required  by  the  will  to  be  valued.  In  refer- 
ring to  this  property  the  will  indicates  it  as 
that  which  his  said,  son-in-law  had  derived 
from  and  purchased  by  funds  furnished  by  the 
testator,  and  which  had  not  been  received 
back  by  him.  But  in  describing  the  real  es- 
tate of  the  granddaughter,  which  was  to  be 
valued,  it  was  not  such  as  the  testator  had  con- 
veyed to  her  father,  but  such  as  her  parents 
had,  severally  or  jointly,  derived  from  the  tes- 
tator. He  plainly  had  in  his  mind,  and  in- 
tended to  indicate, real  estate  which  the  mother, 
as  well  as  the  father  of  the  granddaughter, 
might  have  derived  from  him.  Hence,  he 
could  not  have  intended  to  refer  to  the  two  lots 
conveyed  to  the  father  of  the  granddaughter, 
for  the*se  the  mother  had,  in  no  sense,  derived 
from  the  testator.  But,  in  some  sense,  the 
Love  Lane  property  was  derived  by  the  moth- 
er from  the  testator,  for  it  was  conveyed  to  her 
in  trust.  I  am,  therefore  well  satisfied  he  in- 
tended the  Love  Lane  property,  as  well  as  the 
Grand  St.  lot,  should  be  valued  as  part  of  the 
*portion  of  Mrs.  George  C.  De  Kay.  [*658 
In  this  way,  unless  she  has  already  received 
more  than  one  fifth  of  the  estate,  the  great  ob- 
ject of  the  testator — an  equality  in  his  gifts — 
will  be  attained.  If  the  granddaughter  has  al- 
ready more  than  that  share,  it  cannot  be  re- 
called; but  if  she  has  less,  the  amount  to  be 
apportioned  to  her  should  only  be  brought  up 
to  one  fifth,  including  the  Love  Lane  property, 
and  the  Grand  St.  lot. 

I  think  the  decree  of  the  Chancellor  should 
be  affirmed. 

Lott,  Senator,  I  have  arrived  at  the  con- 
clusion, after  a  careful  examination  of  this 
cause,  that  the  decree  of  the  Chancellor  is  cor- 
rect, except  so  far  as  it  declares  "that  the  prop- 
erty embraced  in  the  deed  from  Henry  Eck- 
ford  and  Marion,  his  wife,  to  Sarah  Drake,  the 
widow  of  Joseph  R.  Drake,  dated  14th  August, 
1826  (generally  called  the  Love  Lane  property), 
was  and  is  to  be  deemed  real  estate  inherited 
from  the  parents  of  the  defendant,  Janet  H.the 
wife  of  George  C.  De  Kay,  or  one  of  them, 
and  which  was  originally  received  or  derived 
from  Henry  Eckford  within  the  intent  and 
meaning  of  his  will,"  and  was  to  be  appraised 
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in  the  valuation  directed  to  be  made  on  the  di- 
vision of  his  estate. 

That  property  was  conveyed  to  Mrs.  Drake 
by  Mr.  Eckford,  not  as  a  bounty  or  an  ad- 
vancement, but  in  satisfaction  of  a  debt  of 
$27,000  due  from  him  as  executor  of  the  will 
of  Joseph  R.  Drake  and  as  guardian  of  his  in- 
fant daughter,  Janet  H.  Drake,  for  moneys  re- 
ceived on  account  of  the  estate.  That  and  the 
nominal  sum  of  $10  are  stated  in  the  deed  it- 
self to  be  the  consideration  for  the  grant. 

This  conveyance,  which  by  a  previous  de- 
cision of  the  Chancellor  confirmed  by  this  court 
was  intended  to  be  absolute  and  not  as  a  mort- 
gage only,  was  not  made  to  Mrs.  Drake  in  her 
own  right,  but,  as  declared  in  the  instrument 
itself,  "in  trust  for  her  daughter  the  said 
Janet  H.  Drake,  her  heirs  and  assigns  forever, 
provided  said  Janet  shall  not  die  under  law- 
ful age  and  shall  not  have  lawful  issue,  but 
should  the  said  Janet  H.  Drake  die  under  law- 
ful age,  and  without  issue,  then  in  trust  for 
the  sole  and  only  use,  benefit  and  behoof  of 
659*]  her  the  said  party  of  the  second  *part, 
and  of  her  heirs  and  assigns  forever,"  being 
the  disposition  made  by  the  will  of  Joseph  R. 
Drake  of  the  bulk  of  his  property  except  on 
the  contingency,  both  of  the  death  of  Mrs. 
Drake  before  her  daughter  and  of  the  death  of 
her  daughter  before  she  arrived  at  lawful  age 
and  without  leaving  any  child  or  children,  in 
which  event  it  was  devised  over  to  Henry  Eck- 
ford, and  in  case  of  his  death  to  his  children 
in  fee. 

It  does  not  appear  what  the  value  of  these 

?  remises  was  at  the  time  of  this  conveyance, 
t  is  not,however,  unreasonable  to  assume  from 
the  fact  of  its  having  been  declared  not  to  have 
been  intended  as  a  mortgage,  that  it  was  not 
more  than  a  fair  equivalent  for  the  estate  given 
by  the  will  of  Dr.  Drake  to  his  daughter  and 
wife  irrespective  of  Mr.  Eckford's  contingent 
interest. 

But  be  that  as  it  may,  there  is  not  the  least 
evidence  that  this  property  was  conveyed  for 
any  other  object  or  with  any  other  intent  than 
to  pay  and  satisfy  a  debt.  It  appears  from  the 
bill  itself  that  Mr.  Eckford  had,  in  his  life- 
time conveyed  to  Joseph  Rodman  Drake,  his 
son-in-law,  a  house  and  lot  in  Park  Row,  in 
the  City  of  N.  Y.,  which  after  the  death  of 
Dr.  Drake  was  sold  by  his  executors  (under 
what  authority  is  not  shown)  and  that  Mr. 
"Eckford  received  the  proceeds  thereof,  and 
thereby  and  otherwise  became  and  was  on  or 
about  the  14th  day  of  August  in  the  year  1826 
(the  day  of  the  date  of  the  deed),  indebted  in 
his  capacity  as  executor  and  guardian  to  the 
estate  of  Joseph  Rodman  Drake,  in  the  sum 
of  twenty  seven  thousand  dollars  or  there- 
abouts," and  that  he  thereupon  executed  the 
deed  in  question. 

What  the  amount  of  those  proceeds  was  or 
what  other  indebtedness  existed  is  not  shown. 
We.therefore.do  not  know  what  proportion  of 
the  Love  Lane  property  represents  the  house 
and  lot  in  Park  Row.  It  would  seem  from 
the  will  of  Dr.  Drake  that  he  had  personal  es- 
tate. Whether  the  debt '  'otherwise"  than  that 
arising  from  the  proceeds  of  the  sale  of  the 
Park  Row  house  arose  from  a  misapplication 
of  that  or  of  the  rents,  etc.,  of  the  real  estate 
does  not  appear,  nor  is  it  material.  It  is  suffi- 
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cient  to  know  that  there  was  a  debt  and  that 
growing  *out  of  a  fiduciary  relation  [*66O 
which  Mr.  Eckford  in  conveying  the  Love- 
Lane  property  intended  to  discharge,  merely 
as  an  act  of  justice,  and  his  heirs  are  not  now  at 
liberty  to  treat  it  as  a  mere  bounty.  I  concede 
that  Mr.  Eckford,  in  making  a  disposition  of 
his  own  property  by  will,  had  the  right,  in  any 
devise  or  bequest  to  Janet  H.  Drake,  to  make 
it  a  condition  that  she,  to  entitle  herself  to  it, 
should  consent  to  have  the  property  so  con- 
veyed to  her  estimated  as  a  part  of  his  estate, 
and  charged  as  payment  on  account  of  her  share. 
But  I  cannot  believe,  when  he  expressed  his 
intention  to  be  that  his  five  children  and  grand- 
child should  receive  from  him  an  equal  share 
of  property,  that  he  meant  to  consider  that 
which  had  been  paid  in  satisfaction  of  a  debt 
due  and  that  of  the  highest  character,  as  a  part 
of  that  property.  On  the  contrary,  I  have  no 
doubt  that  in  declaring  "All  the  real  estate- 
which  his  granddaughter  had  inherited  from 
her  parents  severally  or  either  of  them,  and 
which  her  said  parents  severally  or  jointly 
originally  received  or  derived  from  him  should 
all  be  valued  in  one  united  valuation,"  he- 
meant  to  include  only  such  as  had  been  granted 
by  way  of  advancement  or  gift.  Such  a  con- 
struction is  natural  and  consistent  with  the- 
principles  of  equity.  If  he  had  died  intestate 
and  all  his  children  had  survived  him,  it  is  cer- 
tain the  value  of  such  estate  only  as  had  bc-en. 
advanced  by  way  of  settlement  or  portion 
could  have  been  estimated  under  the  statute 
regulating  descent  and  distribution  as  a  part  of 
his  estate  descendible  to  his  heirs  and  to  be 
distributed  according  to  law.  This  general 
rule  he,  undoubtedly,  wished  to  be  observed 
in  the  division  of  his  own  estate  except  as  to 
the  time  of  the  valuation;  which  was  fixed 
when  the  division  was  to  be  made,  instead  of 
the  time  of  advancement.  As,  however,  one- 
of  his  daughters  had  died  leaving  a  child, 
Janet  H.  De  Kay,  one  of  the  defendants,  and 
as  his  son-in-law,  James  E.  De  Kay,  appears  to- 
have  held  property  in  his  own  name  which 
was  derived  not  directly  from  Mr.Eckford.but 
purchased  with  funds  furnished  by  him,  he 
directs  that  all  the  property  which  the  parents 
of  his  granddaughter  or  either  of  them  had 
derived  or  received  from  him,  as  well  as  that 
so  received  by  James  E.  De  Kay,  should  with 
his  own  estate  *be  valued  in  one  united  [*66 1 
valuation,  and  then  divided  into  five  equal 
shares, giving  each  child  and  his  granddaughter 
one  share,  including  however  as  part  of  the 
share  of  his  granddaughter  and  of  his  daughter 
Janet,  the  wife  of  James  E.  De  Kay,  the  value 
of  the  property  which  was  directed  to  be  ap- 
praised in  the  valuation.  By  this  arrangement 
the  property  received  by  Dr.  Drake  and  James 
E.  De  Kay  is  treated  as'a  part  of  the  testator's 
estate  at  the  time  of  the  division,  and  an  equal 
distribution  is  made  among  his  heirs.  This 
construction,  too,  fully  satisfies  the  terms  of 
the  will.  It  did  not  require  that  all  the  real 
estate  of  his  granddaughter  should  be  valued, 
but  only  such  as  had  been  inherited  from  her 
parents  severally,  or  either  of  them,  and  which 
her  said  parents  severally  or  jointly  originally 
received  or  derived  from  him. 

Two  requisites  are  necessary  to  bring  the 
property  within  the  requirements  of  the  will; 

DENIO  5. 


1846 


DE  KAY  v.  IRVING. 


661 


one  that  the  property  should  have  been  re- 
ceived or  derived  from  him  by  Mr.  and  Mrs. 
Drake,  or  one  of  them,  and  the  other  that  it 
should  have  been  inherited  by  his  granddaugh- 
ter from  her  parents  or  one  of  them.  Neither 
of  those  qualifications  attach  to  the  Love  Lane 
property.  It  was  conveyed  after  the  death  of 
the  father.  The  conveyance  was,  it  is  true,  to 
Mrs.  Drake,  but  only  in  trust  primarily  for  her 
daughter,  and  in  a  certain  event  as  her  own 
property;  and  that,  as  I  have  before  shown,  in 
payment  of  a  debt.  It  did  not  descend,  there- 
fore, from  her,  but  passed  by  the  deed  from 
Mr.  Eckford  himself.  It  has  been  said,  and 
so  it  appears  to  have  been  assumed  by  the 
Chancellor,  that  the  house  and  lot  the  proceeds 
of  which  formed  a  part  of  the  consideration 
money  for  the  Love  Lane  property,  had  been 
sold  under  the  Statute  of  1815  providing  for 
the  sale  of  infants'  estates,  and  which  "in 
terms  declared  that  the  proceeds  of  such  a  sale 
should  be  considered  not  only  in  relation  to 
the  Statute  of  Descents  and  Distributions,  but 
for  every  other  purpose,  as  if  the  real  estate 
had  not  been  sold."  Laws  of  1815,  p.  104,  sec. 
5.  And  the  Chancellor  thereupon  concludes 
that  the  property  embraced  in  that  deed  was 
therefore,  in  law,  real  estate  inherited  from 
her  parents  or  one  of  them,  and  which  was 
originally  received  or  derived  from  the  testa- 
662*J  tor  *within  the  intent  and  meaning  of 
his  will."  Two  difficulties  encounter  this  view 
of  the  case;  one.  and  an  insuperable  one,  is 
that  there  is  no  allegation  in  the  bill  or  any  of 
the  pleadings,  and  there  is  no  proof  that  the 
property  was  sold  under  that  law.  The  bill 
only  alleges  that  Mrs.  Drake  and  Mr.  Eckford 
duly  qualified  as  executors  and  assumed  the 
burden  of  the  execution  of  the  last  will  and 
testament  of  Dr.  Drake,  and  that  "they  sold 
the  said  house  and  lot  in  Park  Row,"  etc.,  but 
under  what  authority  is  not  stated.  If  it  be 
conceded,  however,  to  have  been  made  under 
the  Act  referred  to,  the  other  difficulty  at- 
taches. It  was  the  principal  object  of  that 
statute,  and  of  the  Act  of  April  9,  1814,  to 
which  it  was  an  addition,  to  convert  the  real  es- 
tate of  infants  into  money  for  their  better  edu- 
cation and  maintenance,  and  not  for  investment 
in  other  real  estate,  which  could  be  done  only 
under  the  directions  of  the  Chancellor;  "and 
from  such  time  the  infant,  as  far  forth  as  re- 
lates to  said  property,  its  proceeds  and  income 
was  considered  a  ward  of  the  Court  of  Chan- 
cery; and  it  was  a  power  exercised  with  great 
caution."  See,  Matter  of  Whitaker,  4  Johns. 
Ch.,  378;  Matter  of  Mason,  1  Hopk.,  122.  It 
was  contemplated  that  the  proceeds  should  be 
held  subject  to  the  control  of  the  court,  who 
were  to  make  order  for  the  investment  and  dis- 
position thereof  so  as  to  secure  the  same  to  the 
infant  in  such  way  and  manner  as  might  seem 
most  for  his  or  her  benefit  or  advantage,  sec. 
4,  p.  104,  and  that  they  should  retain  the  qual- 
ity and  character  of  the  estate  from  which  it 
was  derived,  it  being  expressly  declared  not 
only  as  stated  by  the  Chancellor,  that  "they 
should  be  considered  in  relation  to  the  Statute 
of  Descent  and  Distribution,  and  for  every  oth- 
er purpose,  as  if  the  said  real  estate  had  not 
been  sold;  "  but  also  "  that  no  sale  of  the  real 
estate  of  any  infant,  in  pursuance  of  the  pro- 
visions of  this  Act,  shall  give  any  person  any 
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other  or  greater  estate  in  the  proceeds  of  such 
real  estate  than  he  would  have  had  provided 
the  same  had  not  been  sold."  Sec.  5.  If  they 
had  been  appropriated  by  Mr.  Eckford  under 
the  directions  of  the  Court  of  Chancery,  in  the 
purchase  of  this  property,  then  there  would  be 
some  reason  and  propriety  in  considering  it  as 
*real  estate  derived  from  Mr.  Eckford;  [*663 
but  it  was  never  in  fact  so  conveyed,  and  there 
is  no  pretense  that  Mr.  Eckford  intended  it  as 
an  investment  of  those  proceeds.  He  had  be- 
come a  debtor  by  the  appropriation  of  those 
funds  or  otherwise,  and  cannot  now  be  con- 
sidered as  having  granted  the  premises  except 
as  a  payment  of  his  debt.  But  if  there  were 
any  ground  for  treating  the  substituted  prop- 
erty as  a  representative  of  those  proceeds.yet 
there  is  no  equity  in  charging  Mrs.  De  Kay 
with  the  whole  value.  There  was  other  in- 
debtedness represented,  and  that,  certainly, 
cannot  by  any  pretext  be  treated  as  a  portion 
of  the  estate  of  the  debtor.  But  I  cannot  yield 
my  assent  to  the  proposition  that  Mr.  Eckford 
or  his  heirs  or  representatives  can  now  con- 
vert the  payment  of  a  debt  contracted  under 
the  circumstances  alleged  in  the  bill,  into  a 
bonafide  investment  of  trust  funds.  Independ- 
ent of  other  considerations,  it  would,  in  effect 
and  in  its  consequences,  reverse  the  decision 
of  the  Chancellor  and  of  this  court,  declaring 
the  deed  of  the  premises  conveyed  as  absolute 
and  not  as  a  mortgage;  and,  indeed,  it  would 
be  much  more  disadvantageous  to  her  than  to 
have  considered  it  as  a  mortgage.  Then  the 
Love  Lane  property  would  have  been  the  real 
estate  of  Mr.  Eckford  himself,  and  its  value 
would  have  formed  a  part  of  the  aggregate 
valuation,  but  Mrs.  De  Kay  could  only  have 
been  charged  with  the  value  of  the  Park  Row 
house  and  lot,  and  she  would  then  have  been 
entitled  to  a  proportional  part  of  the  excess  of 
the  value  of  the  Love  Lane  property.  But  if 
the  Chancellor's  decision  is  permitted  to  stand, 
she  will  be  charged  with  the  entire  valuation 
placed  on  the  latter  and,  of  course,  receive  no 
benefit  of  such  excess;  a  consequence  which  it 
is  evident,  from  the  whole  frame  and  scope  of 
the  bill,  that  even  the  executors  themselves 
never  believed  to  have  been  in  the  contempla- 
tion of  their  testator. 

Having,  then,  I  think,  shown  that  the  con- 
struction given  by  the  Chancellor  to  the  clause 
on  which  the  question  is  raised  is  unjust  and 
inequitable,  and  not  required  by  the  terms  of 
it,  I  will  merely  add,  in  conclusion,  that  the  tes- 
tator's language  is  fully  satisfied  by  including 
the  Park  Row  house  and  lot  in  the  valuation. 
This  was  in  fact  received  from  him  by  Dr. 
Drake,  *and  it  passed  to  his  daughter,  [*664 
Janet,  either  under  the  will  or  as  heir  at  law. 
In  either  case  it  may  be  considered  as  inherit- 
ed from  one  of  her  parents. 

I  am,  therefore,  of  opinion  that  the  decree  ap- 
pealed from  should  be  modified  accordingly. 

Talcott  and  Williams,  Senators,  deliv- 
ered written  opinions  in  favor  of  affirming  the 
decree  of  the  Chancellor. 

Hand,  Senator,  delivered  a  written  opinion 
in  favor  of  reversal. 

Upon  the  question  being  put — "Shall  the 
decree  of  the  Court  of  Chancery  be  reversed?" 
— the  members  of  the  Court  voted  as  follows: 

915 


664 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1846 


For  affirmance— The  PRESIDENT,  Mr.  Justice 
BEARDSLEY  and  Senators  Barlow,  Denniston, 
Deyo,  Emmons,  Johnson,  Porter,  Scovil,  J.  B. 
Smith,  Talcott,  Wheeler,  Williams— 13. 

For  reversal— Senators  Hand,  Lott,  Sanford, 
Wright— A. 

Decree  affirmed. 

Affirming— 9  Paige,  521. 

Devise  for  longer  than  two  lives  in  being— Perpetui- 
ties. Reviewed-43  N.  Y.,  364,  639. 

Cited  in-12  N.  Y.,  401 ;  3  N.  Y.,  598 :  70  N.  Y.,  145. 

Devise  containing  lawful  and  unlawful  trusts— 
Lawful  trusts  upheld.  Cited  in-8  N.  Y.,  539 ;  3o  N. 
Y.,  349 ;  43  N.  Y.,  384  ;  Tuck.,  490. 

Trusts—  Validity  and  construction  of.  Cited  in— 43 
N.  Y.,  363;  64  N.  Y.,  348  :  55How.Pr.,  507. 

Technical  terms  in  will— Interpretation  of.  Cited 
in-88  N.  Y.,  477 :  43  Barb.,  150 ;  60  Barb.,  175 ;  28 
How.  Pr.,  419. 


EDWARDS,  Appellant, 

v. 
VARICKETAL.,  Respondents. 

Wills— A  Mere  Naked  Possibility  of  an  Interest 
Devised,  Cannot  be  Released  or  Assigned— As- 
signment of  Mortgage. 

Where  one  who  for  many  years  had  been  in  posses- 
sion as  mortgagee  of  a  lot  of  land,  devised  it  in  fee 
to  his  son  Joseph,  with  a  provision  that  in  case  he 
died  without  issue  it  should  go  to  his  son  Medcef , 
and  made  Joseph  and  Medcef  his  executors,  and 
they  as  executors  assigned  the  mortgage  to  J.  W. 
by  an  instrument  containing  the  following  clause : 
"  And  we  do  hereby  for  ourselves  and  our  heirs  re- 
lease and  convey  unto  the  said  J.  W.,  his  heirs  and 
assigns,  all  our  right,  title  and  interest  in  and  to  the 
said  lot,"  etc.:  held,  that  the  mere  naked  possibility 
which  was  devised  over  to  Medcef  was  not  affected, 
either  in  law  or  equity ;  and  that  the  release  and 
conveyance  were  not  an  equitable  contract  on  the 
part  of  Medcef  to  convey  to  J.  W.  the  estate  in  the 
lot  which  he  afterwards  acquired  by  the  death  of 
Joseph  without  issue.  Beardsley,  J.,  dissenting. 

Citations— 7  Cow..  238  ;  2  Wend.,  166  : 11  Wend.,110  ; 
4  Wend.,  622 ;  13  Wend.,  178 ;  1  Fonb.  Eq.,  214,  215 ;  12 
Ves.,  331 :  6  Johns.  Ch.,  224,  251 ;  2  P.  Wms..  182,  191, 
608 ;  1  Ves.,  Sr.,  387.  390,  408,  507 ;  Wils.  Springing 
Uses.  159 ;  Cornish,  Rem.,  222,  232 ;  Cruise,  Dig., .tit. 
Deed,  ch.  19 ;  14  Johns.,  193 ;  16  Johns.,  172,  382 :  6 
Hill,  453 ;  Powell,  Mort.,  17  b ;  17  Ves.,  173, 182 ;  3  T. 
R.,  88 :  Ath.  Mar.  Set.,  51,  55 :  1  Cow.,  616 ;  2  Fearne, 
by  Smith,  23,  436 ;  1  Id.,  550,  551 ;  1  Pet.,  220 :  3  P. 
Wms.,  132;  2  Sim.,  183;  1  Rep.  in  Ch.,  158  ;  9  Cow., 
18,  86 ;  1  Prest.  Est.,  76 ;  Watk.  Conv.,  130 ;  Jinck. 
Anal..  274 ;  Litt.,  sec.  446 ;  Hob.,  45 ;  9  Mod.,  101 ;  2 
Ch.  Cas..  112;  2  Ves.,  Sr.,  310;  3  Russ.,  124 ;  1  Eq. 
Jur.,  sec.  145. 

ON  appeal  from  chancery.  The  cause  was  com- 
menced before  the  Assistant  Vice- Chancellor 
665*]  *of  the  First  Circuit,  where  a  decree 
was  made  in  favor  of  the  complainant,  which 
was  affirmed  by  the  Chancellor  on  appeal.  The 
facts  of  the  case,  with  the  opinion  of  the  As- 
sistant Vice-Cliancellor,  will  be  found  in  1 
Hoffman,  Ch.,  282,  and  the  opinion  of  the 
Chancellor  in  11  Paige,  290.  They  also  suffi- 
ciently appear  in  the  opinion  of  Justice  Beards- 
ley.  The  cause  was  argued  in  this  court  by, 

Messrs.  J.Van  Buren,  Atty-Oen. ,  and  S.A. 
Foot,  for  appellants;  and 

Messrs.  W.  Hall  and  G.  Wood,  for  re- 
spondents. 

Beardsley.  J.  In  1768,  John  Bridgewater 
and  wife  gave  a  mortgage  on  the  lot  of  land  in 
question  in  this  case,  to  Sheffield  Howard,  to 


NOTE.— Wills— Devise— Naked  possibility  cannot  be 
released  or  assigned.  See  Pelletreau  v.  Jackson,  11 
Wend.,  110,  note. 
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secure  the  payment  of  £100  at  the  end  of  one 
year  from  the  date  of  said  mortgage.  In  the 
spring  of  1782  Bridgewater  was  indebted  to 
Medcef  Eden,  Sr.,  in  the  sum  of  £168,  for 
which  amount  he  then  gave  him  his  bond.  In 
the  course  of  that  or  the  next  year,  Eden,  upon 
some  arrangement  with  Bridgewater,  entered 
into  possession  of  the  lot  so  mortgaged  to  How- 
ard, and  in  December,  1783,  Howard  sold  and 
assigned  the  mortgage  to  Eden.  About  this 
time  Bridgewater  and  wife  left  the  country, to 
which  they  never  afterwards  returned. 

Eden  remained  in  possession  until  1798, when 
he  made  his  will  and  died.  By  the  terms  of 
his  will,  he  devised  this  lot,  and  other  lands,  to 
his  son  Joseph,  his  heirs  and  assigns  forever;  a 
like  devise  of  other  lands  being  also  made  to 
Medcef  Eden,  Jr.,  his  other  son.  A  subse- 
quent part  of  the  will  contained  this  clause  : 
"It  is  my  will,  and  I  do  order  and  appoint 
that  if  either  of  my  said  sons  should  depart 
this  life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor."  Martha,  the  wife  of 
the  testator,  and  his  sons  Joseph  and  Medcef, 
Jr., were  appointed  executrix  and  executors  of 
the  will. 

On  the  decease  of  Medcef  Eden,  Sr.,  his  son 
Joseph  took  possession  of  this  lot  of  land, 
and  remained  in  possession  until*!  804,  [*6(56 
when  he  and  Medcef,  Jr.,  executed  a  deed, 
which  will  presently  be  particularly  stated, 
and  which  purported  to  convey  the  lot  in  fee 
simple  to  Joseph  Winter.  Between  the  time  of 
the  death  of  their  father  and  that  of  the  exe- 
cution of  this  deed,  Joseph  and  Medcef,  Jr., 
had  both  become  insolvent,  and  in  1801  were 
discharged  from  their  debts,  under  the  In- 
solvent Law  of  1788,  having  first  made  assign- 
ments of  their  property  to  John  Wood,  as  re- 
quired by  the  Act.  September  1,  1804,  the 
deed  of  assignment  and  release  of  that  date,  to 
which  I  have  referred,  was  executed  by  said 
Joseph  and  Medcef,  Jr.,  to  Joseph  Winter.  It 
commences  by  a  recital  of  the  Bridgewater 
mortgage  of  1768,  and  its  transfer  and  assign- 
ment to  Medcef  Eden,  Sr.,  in  1783.  It  then 
states  that  the  said  Medcef  Eden,  Sr.,  by  his 
last  will  and  testament,  devised  said  lot  of 
ground  to  his  son  Joseph,  and  appointed  his 
wife,  Martha,  and  his  two  sons  to  execute  said 
will,  "as  in  and  by  the  said  last  will  and  tes- 
tament, reference  being  thereunto  had,  will 
appear."  Then  follows  this  clause:  "  Now 
know  all  men  by  these  presents,  that  we,  the 
said  Martha  Eden,  Joseph  Eden  and  Medcef 
Eden,  for  and  in  consideration  of  the  sum  of 
$500,  to  us  in  hand  paid  by  Joseph  Winter,  of 
the  City  of  New  York,  the  receipt  whereof  we 
do  hereby  acknowledge,  have  sold,  assigned, 
transferred  and  set  over,  and  by  these  premi- 
ses do  sell  and  assign,  transfer  and  set  over, 
unto  the  said  Joseph  Winter,  his  execu- 
tors, administrators  and  assigns,  the  afore- 
said indenture  of  mortgage,  and  the  bond 
therein  mentioned,  and  all  moneys  due, 
and  to  grow  due  thereon.  And  we,  the 
said  Martha  Eden,  Joseph  Eden  and  Med- 
cef Eden,  do  hereby,  for  ourselves  and  our 
heirs,  release  and  convey  unto  the  said  Joseph 
Winter,  his  heirs  and  assigns,  all  our  right, 
title  and  interest  of,  in  and  to  the  said  lot  of 
ground  and  premises  before  mentioned,  and 
every  part  and  parcel  thereof."  This  deed 
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was  duly  signed,  sealed  and  executed  by  Jo- 
seph and  Medcef,  Jr.,  but  not  by  the  widow, 
Martha  Eden. 

Winter  weut  into  possession  of  the  lot.  and 
held  as  owner  until  May,  1805,  when  in  con- 
sideration of  $2,660,  he  bargained,  sold  and 
conveyed  the  same  to  Samuel  Boyd,  in  fee  sim- 
(567*]  pie,  with  covenants  of  seisin,  *warranty 
of  title,  for  quiet  enjoyment  and  further  as- 
surance. Boyd  thereupon  took  possession  and 
expended  large  sums  of  money  in  the  repara- 
tion and  improvement  of  said  premises.  In 
1806  Boyd  sold  and  conveyed  said  lot  to  Jo- 
seph Otis,  in  fee,  with  covenants  of  seisin, war- 
ranty and  for  quiet  enjoyment;  and  in  1810  the 
same  title,  through  sundry  mesne  conveyances 
was  transferred  to  Richard  Varick,  who  there- 
upon took  and  held  peaceable  and  undisturbed 
possession  of  the  lot,  until  1822,  during  which 
time  he  expended  several  thousand  dollars  in 
making  permanent  improvements  upon  it. 

Joseph  Eden  died  in  1813,  without  issue. 
Medcef,  Jr. ,  survived  his  brother  several  years, 
during  which  time  he  made  claim  to  divers 
other  parcels  of  land  which  had  been  devised 
by  his  father  to  Joseph,  in  the  manner  already 
stated;  but  it  does  not  appear  that  Medcef, 
Jr. ,  at  any  time  after  his  brother's  death, claimed 
or  suggested  that  he  had  any  right  whatever 
to  this  lot.  Medcef,  Jr.,  died  in  1819,  and 
Varick's  improvements  on  the  lot  were  made 
after  the  decease  of  Joseph,  and  during  the  life- 
time of  Medcef,  Jr. 

By  his  will  made  in  1819,  Medcef,  Jr. ,  devised 
his  "whole  real  and  personal  estate  to"  his  wife, 
Rachael,  for  life,  with  remainder  to  John  Pel- 
letreau,  for  life,  but  in  trust  for  the  benefit  of 
the  daughters  of  said  Rachel,  to  wit:  Sally 
Ann,  Elizabeth  and  Rebecca,  as  well  as  of 
said  Pellelreau,  and  with  remainder  over  in 
fee,  to  said  daughters.  The  will  authorized 
Pelletreau  "to  sell  and  convey  all  or  any  part 
of"  the  real  estate  of  the  testator,  after  the 
death  or  marriage  of  his  wife,  provided  Aaron 
Burr  should  "in  writing,  signed  with  his  hand, 
approve  and  consent  to  such  sale.  But  no  sale 
should  be  valid  without  such  approbation  and 
consent." 

In  1822,  the  widow  of  Medcef,  Jr.,  claiming 
title  as  his  devisee,  brought  an  action  of  eject- 
ment against  the  tenant  of  Richard  Varick, 
then  in  possession  of  this  lot  of  land,  and  in 
1827  judgment  was  rendered  in  favor  of  the 
plaintiff  in  said  action  by  the  Supreme  Court, 
which  was  afterwards  affirmed  in  this  court, 
and  she  was  thereupon  put  into  possession. 
On  the  trial  of  that  action,  the  deed  from  Jo- 
668*]  seph  and  Medcef ,  Jr.,  to  Winter,  *of 
September  1,  1804,  and  which  has  already  been 
mentioned,  was  not  proved  to  have  been  exe- 
cuted by  Medcef  Eden,  Jr.,  its  effect  as  a  con- 
veyance of  the  lot  by  him  was  not,  therefore, 
at  all  in  question  in  that  case,  but  the  judg- 
ment of  the  Supreme  Court,  as  well  as  that  of 
this  court,  was  rendered  exclusively  on  other 
grounds.  Jackson  v.  Varick,  1  Cow.,  238;  2 
Wend.,  166. 

Having  thus  recovered  possession  of  the  lot, 
the  widow,  Rachel  Eden,  sued  Varick,  who, 
as  landlord,  had  defended  the  action  of  eject- 
ment, and  recovered  against  him  several  thou- 
sand dollars  for  the  mesne  profits  of  the  prem- 
ises. Varick  thereupon  brought  suit  against 
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Boyd,  on  the  covenants  contained  in  the  deed 
of  the  latter  to  Otis,  and  recovered  judgment 
against  him  in  consequence  of  the  failure  of 
the  title  which  Boyd  had  so  warranted  to  be 
good.  Boyd  paid  the  amount  thus  recovered 
against  him,  being  in  the  whole,  about  $16,000. 

It  has  already  been  stated  that  the  deed  of 
1804,  from  Joseph  and  Medcef,  Jr.,  was  not,  on 
the  trial  of  the  action  of  ejectment  again t  Var- 
ick, proved  to  have  been  executed  by  Medcef, 
Jr.  With  a  view  to  determine  the  legal  effect 
of  that  deed,  as  a  conveyance  of  the  supposed 
right  and  title  of  Medcef,  Jr. ,  an  action  of  eject- 
ment was  brought  in  1828,  by  Varick,  against 
Rachel  Eden,  who  was  then  in  possession  un- 
der the  recovery  by  her  in  1827.  This  action 
was  brought  by  Varick  in  the  Superior  Court 
of  the  City  of  N.  Y.,  where  judgment  was 
rendered  in  his  favor;  but,  on  a  writ  of  error, 
that  judgment  was  reversed  by  the  Supreme 
Court.  It  was  held  by  the  latter  court  that, 
by  the  will  of  Medcef  Eden,  Sr.,  his  son  Jo- 
seph took  a  determinable,  qualified  or  base  fee 
in  all  the  land  primarily  devised  to  him,  which 
was  certainly  effective  as  an  estate  for  life,  but 
that  no  present  estate  or  interest  therein  passed 
to  Medcef,  Jr.,  during  the  lifetime  of  Joseph. 
So  long  as  Joseph  lived  Medcef,  Jr.,  had  what 
the  law  terms  a  mere  possibility  of  future  in- 
terest, which  being  neither  an  estate,  interest 
or  right,  in  esse,  was  incapable  of  being  trans- 
ferred by  grant  or  assignment  at  law.  The  only- 
effect,  therefore,  in  a  legal  point  *of  [*669 
view,  of  this  deed  of  1804,  was  to  transfer  to 
Winter  the  life  estate  of  Joseph;  it  did  not 
transfer  the  fee  simple,  which  under  the  will 
of  his  father,  vested  in  Medcef,  Jr.,  on  the 
death  of  Joseph  without  issue,  in  1813.  Con- 
sequently, the  legal  estate  which  Medcef,  Jr., 
thus  acquired,  passed  on  his  decease,  in  1819, 
by  his  will  to  his  widow  for  life,  and  consti- 
tuted an  insuperable  obstacle  to  a  recovery  in 
the  action  brought  by  Varick.  Pelletreau  v. 
Jackson,  11  Wend.,  110.  This  judgment  of  the 
Supreme  Court  was  affirmed  in  the  Court  of 
Errors.  13  Id.,  178. 

Such,  it  will  be  observed,  was  held  to  be  the 
effect  of  the  deed  of  1804,  and  the  state  of  the 
title  to  this  lot,  at  law:  the  effect  of  the  deed, 
and  what  rights  were  conferred  by  it, in  equity, 
are  different  questions,  which  did  not  and  could 
not  then  arise,  but  which  must  be  determined 
in  the  case  now  in  judgment. 

The  judgment  of  this  court  in  the  action 
brought  by  Varick,  to  which  I  have  adverted, 
was  rendered  in  1834.  In  the  progress  of  that 
cause,  and  in  1830,  the  widow  of  Medcef,  Jr., 
died,  when  Pelletreau,  as  devisee  in  remainder 
for  life,  under  the  will  of  Medcef,  Jr.,  became 
entitled  to  the  possession  of  this  land.  He 
thereupon  took  possession,  and  was  made  a 
party  to  the  Varick  suit,  in  lieu  of  the  deceased 
widow,  Rachel  Eden.  Pelletreau  died  in  1833, 
and  about  the  same  time.  Elizabeth,  one  of  the 
daughters  of  the  deceased  widow  of  Medcef, 
Jr.,  also  died.  Elizabeth,  it  will  be  observed, 
was  one  of  the  three  devisees  in  fee  of  the  es- 
tate of  Medcef,  Jr.,  the  other  two  being  her 
sisters.  Sally  Ann  and  Rebecca.  Sally  Ann 
was  then  the  wife  of  Benjamin  Waldron,  and 
Rebecca  the  wife  of  John  L.  Willson.  They 
were  all  made  parties  to  the  Varick  suit  in  the 
place  of  the  deceased,  Pelletreau;  but  shortly 
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thereafter,  Willson  and  his  wife  released  all 
their  right  to  this  lot  to  Waldron  and  wife, 
and  were,  by  arrangement,  struck  out  of  the 
record  as  parties  to  the  suit,  which  thenceforth 
proceeded  in  the  names  of  Waldron  and  wife 
alone  as  defendants. 

This  brings  the  history  of  the  case  down  to 
the  time  when  the  appellant  Edwards  acquired 
whatever  title  he  now  has  or  ever  had  to  the 
land  in  controversy;  and  which  he  sets  up  as 
67O*]  *a  bar  to  the  relief  sought  by  the  bill 
filed  in  this  case.  He  admits  in  his  answer, 
that  while  the  Varick  cause  was  pending,  he 
agreed  with  Waldron  and  wife,  who  were  then 
in  possession,  to  purchase  the  lot;  and  that 
afterwards,  and  before  said  cause  was  decided 
by  this  court,  the  lot  was  conveyed  to  him  by 
them,  by  deed  bearing  date  in  October,  1834. 
He  also  admits  that  he  then  had  full  notice  of 
the  pendency  of  said  suit,  and  of  the  claim  of 
said  Boyd  to  the  premises  in  question. 

Although  Edwards  appears  to  rely  mainly  on 
this  purchase  of  the  lot  from  Waldron  and 
wife,  and  their  conveyance  to  him,  he  attempts 
to  fortify  himself  by  the  fact  that  he  had  pre- 
viously made  advances  to  Pelletreau,  upon  the 
strength  of  this  loi  as  security  for  their  repay- 
ment.    After  stating  that  Pelletreau,  in  Janu- 
ary, 1833,  applied,  through  Aaron  Burr,  fora 
loan  of  "  four  hundred  and  fifty  dollars,  by 
discounting  the  note  of  said  Pelletreau  for  that 
sum  at  four  months,  the  same  to  be  secured  by 
a  conveyance  of  or  lien  upon  the  said  premi- 
ses," the  answer  proceeds  to  set  out  the  trans- 
actions which  followed,  very  much  at  large. 
The  substance  of  the  whole  matter,  however, 
was,  that  Pelletreau  executed  an  absolute  con- 
veyance of  the  lot  to  Edwards,  reciting  therein 
that  Pelletreau  was  executor  and  devisee  in 
trust,  of  all  the  real  estate  which  was  of  Med- 
cef  Eden,  the  younger,  with  power,  by  and 
with  the  consent  of  Aaron  Burr,  to  sell  the 
same,  as  would  fully  appear  by  the  will  which 
had  been  duly  proved  and  recorded.     To  this 
conveyance  was  subjoined  a  declaration  of  the 
consent  and  approbation  of  Burr,  duly  exe- 
cuted by  him.     But  Edwards  at  the  same  time 
executed  a  written  defeasance,  which  stated 
that  said  conveyance  had  been  given  to  secure 
him  "for  certain  advances  of  money,  to  wit : 
the  sum  of  four  hundred  and  fifty  dollars,  on 
that  day  made  to  said  Pelletreau,"  and  also  to 
secure  such  further  advances  as  said  Pelletreau 
might  require,  and  said  Edwards  might  be 
willing  to  make;  and  that  upon  the  repayment 
thereof,  with  interest,  Edwards  was  to  recon- 
vey  the  premises  to  Pelletreau,  if  in  the  City  of 
N.  Y.,  otherwise  to  such  person  as  said  Burr 
should  direct ;  but  if  default  should  be  made 
in  the  repayment  of  the  advances,  the  prem- 
67 1*]  ises*might  be  sold  to  repay  them, with 
interest,  the  overplus  to  be  paid  to  said  Pelle- 
treau or  Burr.  The  answer  further  states  that 
Pelletreau,  shortly  thereafter, went  to  the  West 
Indies  for  the  benefit  of  his  health,  having  first 
given  a  power  to  Burr,  "among  other  things, 
to  sell,  lease  and  convey,  all  the  estate  which 
the  said  Pelletreau  held  in  his  own  right,  or  as 
executor  and  devisee  in  trust  as  aforesaid  ;" 
and  that  while  he  was  absent,  Edwards  "  had 
frequent  money  transactions"  with  Burr,  un- 
der the  power,  the  particulars  of  which  are  not 
specified;  but  it  is  said  that  the  loans  and  lia- 
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bilities  of  Edwards  to  Burr,  under  the  power, 
amounted,  in  the  month  of  November,  1833, 
to  more  than  $2,000,  exclusive  of  the  note  for 

50,  which  had  been  paid  by  Burr.  That  Ed- 
wards expressed  his  apprehension  that  the 
aforesaid  conveyance  did  not,  under  the  cir- 
cumstances, afford  a  sufficient  security  for  the 
amount  of  his  loans  and  liabilities  to  Burr 
wherefore  Pelletreau  executed  an  agreement, 
reciting  that  Edwards  "had  assumed  responsi- 
bilities amounting  to  two  thousand  and  twen 
ty-two  dollars  and  fifty-four  cents,  for  the  use 
and  benefit  of  the  said  Aaron  Burr  and  John 
Pelletreau,  and  on  their  account,  and  on  ac- 
count of  the  estate  of  Medcef  Eden,  the  young- 
er;" and  engaging  that  the  said  lot, theretofore 
conveyed  to  said  Edwards,  as  has  already  been 
stated,  should  remain  liable  and  subject  to  the 
payment  of  the  $2.022.54.  This  is  the  sub- 
stance of  what  is  set  up  in  the  answer  of  Ed- 
wards, as  the  foundation  of  his  alleged  right  to 
this  lot,  so  far  as  the  same  grew  out  of  his 
transactions  with  Pelletreau  and  Burr. 
The  answer  admits  that  the  only  right  which 
Pelletreau  or  Waldron  and  wife  had  or  claimed 
to  have  to  this  lot  was  founded  on  the  will  of 
Medcef,  Jr.,  and  that  they  held  as  devisees  un- 
der that  will,  and  in  no  other  character  what- 
ever. 

Richard  Varick,  whose  name  has  repeatedly 
been  mentioned,  died  in  1831,  having  devised 
all  his  interest  in  and  right  to  this  lot,  as  well 
as  other  property,  to  Abraham  Varick  and 
John  B.  Varick.  The  bill,  in  this  case,  was 
filed  in  1835,  in  the  names  of  Samuel  Boyd, 
Abraham  Varick  and  John  B.  Varick.  They 
*have  all  since  died,  but  their  rights  [*G72 
and  interests  in  the  subject  of  this  litigation, 
are  now  represented  by  the  respondents  to 
this  appeal. 

Although  this  case  occupies  a  large  space  on 
paper,  it  does  not  embrace  a  very  great  num- 
ber of  points,  and  none  which,  in  my  judg- 
ment, are  of  very  difficult  solution. 

The  bill  was  filed  to  enforce  the  equitable 
rights  of  the  complainants,  founded  as  well 
on  the  deed  to  Winter,  in  1804,  as  upon  sub- 
sequent pnrchases  of  the  lot  by  Boyd  and 
Richard  Varick,  and  the  expenditures  made  by 
them  upon  it,  while  in  possession  thereof  as 
owners.  Winter  paid,  on  the  purchase  made 
in  1804,  as  appears  by  the  deed  to  him,  the  sum 
of  $500.  The  lot  was  sold  to  Boyd  the  next 
year  for  about  $2,600.  It  does  not  expressly 
appear  what  sum  was  paid  by  Varick  in  1810, 
but  large  sums  were  expended  by  both  Boyd 
and  Varick  in  improvements  on  the  lot,  so  that 
it  had,  unquestionably,  cost  the  latter  when 
suit  was  brought  against  him  in  1822,  some 
$10,000  or  $12,000,  at  the  least.  What  the 
precise  value  of  the  lot  was  in  1804  does  not 
appear,  nor  is  it  important  that  it  should.  Ed- 
wards has  not,  in  his  answer,  set  up  that  the 
sum  paid  by  Winter  was  less  than  the  value  of 
the  lot,  so  that  the  point,  if  material,  is  not 
made  by  him.  But  it  is  not  material;  for  even 
if  the  consideration  paid  by  Winter  was  great- 
ly below  the  value  of  the  lot,  that  would  con- 
stitute no  valid  objection  to  granting  relief  in 
this  case.  This  is  not  an  ordinary  bill  for  the 
specific  performance  of  a  contract,  where 
chancery  will  refuse  to  decree  such  relief,  if 
the  consideration  was  grossly  inadequate.  But 
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•even  upon  such  a  bill  it  must  be  clearly  shown 
that  the  amount  paid  was,  comparatively,  triv- 
ial; it  will  not  be  intended  that  such  was  the 
fact,  and  if  the  defendant,  relies  upon  such 
ground  he  must  show  that  the  complainants 
were,  in  effect,  but  mere  volunteers,  and  not 
purchasers  for  adequate  value.  Where  the 
purchasers  are  but  volunteers, a  court  of  equity 
"will  not  interfere  to  compel  the  specific  execu- 
tion of  the  contract,  but  will  leave  the  parties 
to  their  legal  remedy  for  a  recovery  of  dama- 
O73*]  ges  upon  it.  Chancellor  Kent  *thus 
states  the  rule  upon  this  subject:  "It  is  a  set- 
tled principle,  that  a  specific  performance  of  a 
•contract  of  sale  is  not  a  matter  of  course,  but 
rests  entirely  in  the  discretion  of  the  court, 
upon  a  view  of  all  the  circumstances.  '  The 
jurisdiction,'  as  Ld.  Erskine  observed,  12  Ves., 
331.  'is  not  compulsory  upon  the  court,  but  the 
subject  of  discretion;  the  question  is,  not  what 
the  court  must  do,  but  what  it  may  do  under 
the  circumstances.'  A  court  of  equity  must 
be  satisfied  that  the  claim  for  a  deed  is  fair  and 
just  and  reasonable,  and  the  contract  equal  in 
all  its  parts  and  founded  on  an  adequate  con- 
sideration, before  it  will  interpose  with  this  ex- 
traordinary assistance.  If  there  be  any  well 
founded  objection  on  any  of  these  grounds.the 
practice  of  the  court  is  to  leave  the  party  to  his 
remedy  at  law  for  a  compensation  in  damages." 
Seymour  v.  Delancey,  6  Johns.  Ch.,  224. 

The  reason  why  a  court  of  equity  will  not 
interfere  in  such  cases  is,  that  the  party  may 
have  adequate  relief  at  law,  by  a  recovery  of 
all  the  damages  he  is  entitled  to  under  the  cir- 
cumstances. But  that  reason  has  no  applica- 
tion to  this  case,  for  these  complainants  have 
no  remedy  whatever  at  law.  At  law  the  deed 
to  Winter  was  invalid,  as  has  been  adjudged. 
No  action  at  law  will  lie  upon  it,  and,  if  the 
-complainants  have  any  redress  whatever  it 
must  be  in  a  court  of  equity.  It  is,  indeed, 
the  very  case  in  which  that  court  should  have 
jurisdiction,  if  a  right  is  shown,  for  the  law 
has  not  provided  any  remedy.  Nor  has  a  court 
-of  equity,  in  cases  like  this,  a  discretion  to 
give  or  withhold  its  aid;  if  a  right  to  redress  is 
-shown,  it  is  the  imperative  duty  of  the  court 
to  grant  it. 

As  no  redress  can  be  had  at  law  in  this  case, 
it  is  by  no  means  an  ordinary  application  to 
•compel  the  specific  execution  of  a  contract. 
There  is  a  further  ground,  too,  why  it  is  not 
such  a  case.  If  the  complainants  have  estab- 
lished a  right  to  relief,  the  appellant  Edwards, 
who  now  has  the  legal  title  to  this  land,  is 
virtually  their  trustee.  The  jurisdiction  of 
the  Court  of  Chancery  is  clear,  on  either 
ground;  and,  as  the  bill  was  filed  to  enforce 
the  equitable  rights  of  the  complainants, found- 
ed on  the  original  deed  to  Winter,  and  subse- 
674*]  quent  purchases  *of  the  lot  by  Boyd 
and  Richard  Varick,  as  well  as  upon  large  ex- 
penditures in  improvements,  the  complainants 
must  be  regarded,  in  all  respects,  as  bona  fide 
purchasers  for  value. 

The  appellant  Edwards  is,  in  no  sense,  a  bo- 
na fide  purchaser  for  a  valuable  consideration. 
His  contract  for  the  purchase  of  the  lot  of 
Waldron  and  wife  was  made  while  the  action 
brought  by  Varick  for  the  recovery  of  the  lot 
was  pending  and  undetermined  in  this  court. 
This  the  answer  admits.  It  also  admits  that 
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when  the  deed  was  given,  Edwards  was  fully 
apprised  "of  the  claim  of  the  said  Boyd  to  the 
said  property."  True,  the  answer  also  says 
that  Edwards  "was  advised  by  counsel  and 
verily  believed  that  said  claim  on  the  part  of 
said  Boyd  was  unfounded,  both  in  law  and 
equity."  But  this  is  of  no  sort  of  consequence; 
the  purchase  was  made  with  actual  notice  of 
the  claim  and.  therefore,  could  not,  in  the 
slightest  degree,  impair  the  validity  of  that 
claim.  If  an  equitable  right  existed  before  the 
purchase  by  Edwards,  it  remained  in  full 
force  against  him.  In  equity  no  one  was  ever 
allowed  to  gain  an  advantage,  by  the  purchase 
of  property  in  controversy,  or  in  regard  to 
which  an  equitable  claim  existed,  the  pur- 
chaser being  apprised  when  he  made  the  pur- 
chase of  such  controversy  or  claim.  The  prin- 
ciple is  one  of  obvious  equity  and  of  universal 
application,  and  is  too  plain  to  require  or  ad- 
mit of  discussion.  Nor  did  Edwards  gain  any- 
thing by  his  pretended  purchase  of  Pelletreau. 
It  was  not,  in  truth,  a  purchase,  for  the  trans- 
action, at  the  utmost,  amounted  only  to  a 
mortgage  to  secure  advances  made  by  Edwards 
to  Pelletreau  alone,  or  to  him  and  Aaron  Burr. 
Taking  the  statement  made  in  the  answer  to 
be  true,  the  transaction  looks  more  like  an  ef- 
fort to  secure  moneys  loaned  by  Edwards  to 
Burr,  than  loans  actually  made  to  Pelletreau. 
But  this  is  of  no  importance  in  any  point  of 
view,  for  there  was  no  power  to  secure  loans 
made  to  Pelletreau  himself,  on  this  land.  He 
had  a  life  estate  only  in  the  land,  under  the 
will  of  Medcef  Eden,  Jr.,  although  he  was 
authorized  to  sell,  not  to  mortgage,  the  land 
devised  by  that  will.  Such  sales  were  to  be 
made  with  the  consent  and  approbation  of 
Aaron  Burr,  to  be  expressed  in  writing,  and 
no  sale  *  without  such  consent  was  to  [*675 
be  valid.  The  moneys  arising  from  such  sales 
were  also  to  be  vested  and  secured  for  the  pur- 
poses of  the  will.  As  the  business  was  in  fact 
transacted  between  Pelletreau  and  Edwards, 
the  former  made  a  conveyance  in  fee  of  the 
lot  to  the  latter,  to  secure  the  sum  of  $450  ad- 
vanced to  Pelletreau  as  a  loan  on  his  note. 
Subsequently  more  than  $2, 000  were  advanced 
by  Edwards  to  Burr,  in  the  course  of  "money 
transactions"  between  them,  under  a  power  of 
attorney  from  Pelletreau  to  Burr.  This  pow- 
er authorized  the  latter  to  sell,  lease  and  con- 
vey all  the  estate  which  Pelletreau  held  in  his 
own  right,  or  as  executor  and  devisee  as  afore- 
said. No  particular  statement  of  these  ad- 
vances is  given  in  the  answer,  or  otherwise, 
and  there  is  no  ground  for  saying  that  they 
were  really  loans  to  Pelletreau  alone.  If  they, 
however,  had  been,  that  would  have  amounted 
to  nothing.  He  had  power  to  sell,  but  not  to 
mortgage;  clearly  not  to  mortgage  to  secure 
loans  to  himself,  and  if  that  be  possible,  still 
less  to  secure  loans  made  to  Burr  under  such  a 
power.  The  attempt  to  charge  this  lot  with 
the  large  sum  advanced  to  Burr,  was  wholly 
unauthorized  by  anything  contained  in  the 
will  of  Medcef  Eden,  Jr.,  and,  as  to  these 
complainants,  an  absolute  nullity. 

There  is  no  aspect,  then,  in  which  Edwards 
can  justly  set  up  the  rights  of  a  bona, fide  pur- 
chaser. It  is  wholly  immaterial  whether  he 
advanced  or  paid  the  full  value  of  the  lotor  not. 
If  he  did  so,  he  did  it  upon  an  arrangement 
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with  Pelletreau  and  Burr,  for  which  there 
was  no  authority  in  the  will  of  Medcef 
Eden,  Jr.,  or  it  was  done  with  full  notice  of 
the  claim  of  Boyd.  By  the  purchase,  Edwards, 
therefore,  gained  no  advantage,  but  was  mere- 
ly substituted  in  right  for  Waldron  and  wife; 
their  right  and  title  became  his.  We  have 
seen  that  the  only  right  of  Waldron  and  wife 
was  founded  on  the  will  of  Medcef  Eden,  Jr., 
for  it  is  not  pretended  they  were,  in  any  sense, 
bona  fide  purchasers  for  value.  In  the  end, 
therefore,  it  comes  to  this:  that  Edwards  stands 
precisely  in  the  place  of  Medcef  Eden,  Jr., 
and  if  the  complainants  would  have  had  good 
right  against  him  if  he  had  been  living  and  a 
67G*J  party  defendant,  they  have  *the  same 
right  against  Edwards,  as  he  purchased  with 
notice  of  the  equity,  whatever  it  may  be. 

Much  discussion  was  had  on  the  question 
whether  the  Bridgewater  mortgage,  assigned 
to  Medcef  Eden,  Sr.,  in  his  lifetime,  had  been 
paid  off,  or  was  to  be  deemed  unsatisfied  and 
still  in  force  as  an  incumbrance.  I  see  no  con- 
sequence in  the  fact,  be  it  one  way  or  the  oth- 
er; nor,  in  the  view  I  take  of  the  case,  is  it  ma- 
terial to  inquire  whether  Medcef  Eden,  Sr., 
possessed  the  lot  as  owner  in  fee,  or  in  subor- 
dination to  Bridgewater,  although  there  is 
very  little  to  justify  the  latter  conclusion.  One 
thing  is  certain;  that  is,  Medcef  Eden.  Sr.,  as- 
sumed to  devise  this  lot  in  fee  simple  to  his 
sons,  Joseph  and  Medcef,  Jr.  All  parties  to 
this  suit  claim  that  such  an  estate  passed  by 
that  devise,  the  dispute  being,  who  amongst 
themselves,  is  now  entitled  to  that  estate.  The 
appellant,  Edwards,  claims  that  he  has  the 
better  title,  through  the  devisees  of  Medcef 
Eden,  Jr.,  while  the  respondents  insist  that 
in  equity  and  justice,  their  right,  founded  orig- 
inally on  the  deed  of  1804,  is  paramount  to 
that  of  the  appellant,  as  he  bought  with  notice 
aud,  therefore,  in  bad  faith.  They  all  agree 
that  one  party  or  the  other  to  the  litigation  is  en- 
titled to  the  lot;  how,  then, as  between  these  lit- 
igants, can  it  be  necessary  to  inquire  in  what 
character  Medcef  Eden,  Sr.,  held  possession, 
or  whether  his  estate  in  this  lot  was  or  was  not 
an  indefeasible  fee  ? 

And  for  like  reasons,  and  on  similar  grounds, 
it  seems  to  me  superfluous  to  inquire  whether 
the  title  to  this  lot,  which  vested  in  Joseph 
and  Medcef,  Jr..  under  their  father's  will, 
passed  to  John  Wood  by  their  assignments  un- 
der the  Insolvent  Law,  in  1801.  Neither  of  the 
parties  to  this  suit  is  in  a  position  to  raise  that 
question,  and  so  far  as  respects  them,  it  is  im- 
material whether  such  assignments  were  or 
were  not  made;  and  if  they  were,  whether  they 
passed  title  to  this  lot  to  Wood  or  not.  In 
1804,  three  years  after  these  alleged  assign- 
ments had  been  executed,  Joseph  and  Medcef, 
Jr. ,  assumed  to  convey  the  lot  in  fee  simple  to 
Winter.  It  is  not  alleged  that  he  had  notice 
of  the  previous  assignments,  if  that  could  have 
varied  the  case.  The  complainants,  who  are 
now  represented  by  the  respondents,  rest  their 
677*]  *claim  on  that  conveyance.  The  ap- 
pellant, Edwards,  makes  no  title  under  Wood, 
but  asserts  the  invalidity  of  the  deed  of  1804 
to  Winter  ;  at  least  its  absolute  invalidity,  so 
far  as  respects  Medcef  Eden,  Jr.  That,  conse- 
quently, when  Joseph  died,  in  1813,  Medcef, 
Jr.,  became  seised  in  fee,  under  the  will  of  his 
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father,  and  that,  on  the  decease  of  Medcef,  Jr. ,. 
in  1819,  the  estate  in  this  lot  passed  by  his  will 
to  his  devisees,  under  whom,  and  under  whom, 
alone,  Edwards  asserts  that  he  now  has  the 
better  title.  The  asserted  rights  of  all  parties 
to  this  litigation,  it  will,  therefore,  be  seen, 
have  their  rise  in  Medcef  Eden,  Jr.,  and  years- 
after  the  assignments  made  to  Wood.  Neither 
party  claims  under  Wood,  but  both  of  them 
in  hostility  to  him.  How,  then,  can  the  assign- 
ments to  Wood  come  in  question  between  these 
parties?  Their  rights,  as  between  themselves, 
are  here  to  be  passed  upon.  None  of  these 
rights  were  derived  from  Wood,  and  his  title, 
whatever  it  may  be,  cannot  be  affected  by  any 
decree  to  be  made  in  this  case.  If  Wood  has. 
title,  he  can  enforce  it  against  the  prevailing 
party;  but  as  both  parties  to  this  litigation  are 
strangers  to  that  right,  they  cannot  draw  it  in 
question  in  a  litigation  between  themselves. 
The  principle,  in  this  respect,  is  the  same  that 
it  would  be  in  an  action  of  ejectment,  between* 
parties  similarly  situated.  Let  us  suppose  that 
Joseph  Eden,  after  the  execution  of  the  deed 
to  Winter,  in  1804,  had  refused  to  surrender 
possession,  and  Winter  had  brought  an  action 
of  ejectment  against  him.  It  is  plain  that 
!  Joseph  could  not  have  set  up  as  a  defense  to- 
i  the  action  his  assignment  to  Wood  in  1801. 
j  The  answer  to  such  an  offer  on  his  part  would 
'  have  been,  that  having  assumed  to  convey  as- 
owner  in  1804,  he  must  give  effect  to  his  own 
act  by  surrendering  possession;  that,  as  be- 
tween Winter  and  himself,  it  was  immaterial 
whether  he  had  good  title  or  not  when  he  gave 
the  deed  in  1804.  If  he  had  not,  the  law 
would  not  allow  him  to  make  the  objection  to- 
defeat  his  own  deed.  He  must  give  up  posses- 
sion to  his  grantee,  and  leave  Wood  and  all 
others  who  might  have  a  paramount  title,  to- 
adopt  such  course  as  they  might  think  proper 
to  enforce  jtheir  'own  rights.  So,  admitting 
the  deed  to  Winter  to  *have  been  ef-  [*678- 
fective  at  law,  against  Medcef,  Jr.,  if  an  ac- 
tion of  ejectment,  founded  on  that  deed,  had 
been  brought  against  Edwards,  instead  of  fil- 
ing this  bill  in  chancery  for  equitable  relief, 
it  is  equally  plain  that  Edwards  could  not  have- 
set  up  the  assignments  to  Wood  in  1801,  to  de- 
feat such  an  action.  If  Edwards  held  under 
Wood,  then,  no  doubt,  the  title  of  the  latter 
might  be  set  up  and  relied  upon;  as  it  also 
might  be  if  Edwards  was  not  shown  to  hold  un- 
der Medcef  Eden,  Jr.  The  case  last  supposed 
would  be  like  that  of  Jackson  v.  Harrington,  91 
Cow.,  86,  referred  to  on  the  part  of  the  appel- 
lant. But  claiming  solely  under  a  devise  from 
Medcef,  Jr.,  Edwards  would  not  be  allowed, 
as  against  the  grantee  of  Medcef,  Jr.,  to  set  up- 
that  he  had  previously  conveyed  to  Wood. 
This  would  be  the  rule  in  an  action  of  eject- 
ment between  these  parties,  if  the  deed  of  1804 
had  been  available  at  law.  But  it  was  invalid 
at  law,  and  only  to  be  enforced  in  equity.  It 
is  perfectly  clear,  therefore,  as  it  seems  to  me, 
that  Edwards  cannot  set  up  the  assignments  to- 
Wood,  whatever  may  have  been  their  effect,  as 
between  the  parties  thereto.  Edwards  does 
not  represent  Wood,  and  is  a  stranger  to  his 
rights  ;  he,  therefore,  cannot  draw  them  in 
question  here.  The  complainants  cannot  be 
compelled  to  litigate  any  such  question  in  this 
case,  for  whatever  decree  might  be  made, 
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would  be  of  no  avail  in  a  suit  between  Wood 
and  themselves.  Wood  certainly  would  not 
be  bound  by  it,  as  he  is  not  a  party,  nor  does 
anyone  here  hold  in  privily  to  him.  On  no 
principle,  as  it  seems  to  me,  can  the  assign- 
ments to  Wood,  or  their  effect  and  operation, 
be  drawn  in  question  in  this  case. 

I  have  adverted  to  the  deed  of  1804,  with- 
out stopping  to  inquire  whether  its  execution 
was  established  by  proper  proof.  But  the 
point  has  not  been  overlooked;  in  my  view  of 
the  evidence,  it  shows,  very  satisfactorily,  that 
the  deed  was  duly  executed  by  Medcef,  Jr.,  as 
well  as  by  Joseph.  If  it  had  not  been  it  is, 
at  the  least,  highly  improbable  Medcef,  Jr., 
would  not  have  interposed  a  claim  to  the  lot, 
from  the  time  of  Joseph's  death  in  1813,  until 
his  own  in  1819. 

It  was  urged,  on  the  argument,  that  the 
679*]  judgment  rendered  *in  the  action 
brought  by  Varick  against  Rachel  Eden  was 
a  fatal  obstacle  to  any  relief  in  equity.  This 
objection  cannot,  as  I  think,  be  sustained;  nor 
can  the  grounds  or  principles  on  which  that 
judgment  was  rendered  have  any  such  effect. 
That  judgment  was  rendered  by  a  court  of  law, 
upon  a  question  of  strict  legal  right;  theonlyin- 
quiry  being  where  was  thelegal  title.  That  was 
held  to  be  in  the  devisees  of  Medcef  Eden,  Jr., 
and  not  in  Varick,  and  this  decided  the  case  at 
law.  Here,  the  question  is  as  to  the  equitable 
right,  and  not  the  legal  title.  The  bill  virt- 
ually concedes  that  the  deed  of  1804  was  in- 
operative at  law,  and  that  notwithstanding 
such  deed,  the  legal  title  was  in  Medcef,  Jr., 
at  his  decease,  and  passed  by  his  will  to  his 
devisees.  The  bill,  however,  insists  that  an 
equitable  right  passed  by  the  deed  to  Winter, 
and  from  him  to  Boyd,  and  that  this  was 
available  against  Medcef,  Jr.,  in  his  life  and, 
consequently,  against  his  devisees,  and  those 
claiming  under  them  with  notice,  after  his  de- 
cease. It  was  to  enforce  this  equity  against 
Edwards,  who  is  assumed  to  have  the  legal  ti- 
tle, that  the  bill  was  filed.  If  the  complain- 
ants were  entitled  to  any  redress,  it  could  only 
be  had  in  a  court  of  equity;  there  was  none  at 
law,  as  had  already  been  decided.  But  the  judg- 
ment at  law  concluded  nothing  as  to  the  present 
question.  I  know  of  no  principle  on  which 
it  can  be  maintained  that  a  judgment  at  law, 
upon  a  matter  of  legal  right,  will,  in  any  case, 
constitute  an  objection  to  granting  relief  upon 
grounds  cognizable  in  equity  alone,  if  any 
such  exist,  in  regard  to  the  same  matter;  and 
I  agree  with  the  Chancellor,  that  the  decision 
of  this  court  in  the  action  of  ejectment  "is 
only  resjttdieata  and  conclusive  as  to  the  legal 
title  to  the  premises,  and  does  not  in  any  way 
affect  the  equitable  rights  of  the  complainants, 
except  so  far  as  it  settles  the  question  that  their 
remedy,  if  any,  is  in  "  a  Court  of  Chancery, 
and  not  in  a  court  of  law. 

That  the  parties  to  the  deed  of  1804  intended 
every  part  of  it  should  have  some  meaning  and 
effect,  cannot  well  be  doubted  ;  and  it  is  the 
duty  of  the  court,  if  the  words  used  will  admit 
of  it,  so  to  construe  the  instrument  that  every 
clause  and  word  shall  be  sensible  and  effective. 
68O*]  In  the  first  place  the  deed  was  *de- 
signed  to  be,  and  was,  a  transfer  and  assign- 
ment to  Winter,  of  the  Bridgewater  mortgage; 
so  far,  there  is  no  room  to  mistake  what  was 
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intended  by  the  parties.  The  mortgage  had 
been  assigned  to  Medcef  Eden,  Sr.,  who  held 
it  at  his  decease;  and  this  transfer  was,  neces- 
sarily, to  be  made  by  some,  or  all,  of  his  per- 
sonal representatives.  As  to  the  assignment 
of  this  mortgage,  the  deed  was  the  act  of  Jo- 
seph and  Medcef,  Jr.,  in  their  representative 
character  and  capacity,  as  executors  of  their 
father's  will,  and  not  their  personal  and  indi- 
vidual act.  But  this  was  not  the  only  object 
of  the  deed,  for  the  clause  which  follows  the 
assignment  of  the  mortgage  had  reference  to- 
the  individual  rights  and  interests  of  Joseph 
and  Medcef,  Jr.,  and  was,  in  no  sense,  con- 
nected with  their  representative  character  or 
duty.  The  land  mortgaged  had  been  devised 
to  Joseph,  in  such  form  and  manner  that  he 
certainly  took  an  estate  for  life,  and  might 
thereafter  take  an  absolute  fee.  By  the  devise, 
if  Medcef,  Jr.,  should  die  before  Joseph,  the 
estate  of  the  latter,  in  this  lot,  would  at  once 
be  changed  to  a  pure  fee;  and  on  the  other 
hand,  if  Joseph  should  die  first,  and  without 
issue,  Medcef,  Jr.,  would  himself  become 
seised  in  fee.  Thus,  when  this  deed  was  exe- 
cuted, although  Joseph  had  a  life  estate  cer- 
tain in  the  lot,  the  fee  was  in  contingency. 
One  of  the  two  brothers  was,  however,  cer- 
tain to  take  it  under  their  father's  will,  but 
which  of  them  was  then  altogether  uncertain. 
In  this  state  of  the  title  the  deed  was  executed. 
The  clause  which  follows  the  transfer  of  the 
mortgage,  declares  that  the  grantors  did  there- 
by, for  themselves  and  their  heirs,  release  and 
convey  unto  the  said  Joseph  Winter,  his  heira 
and  assigns,  all  their  right,  title  and  interest, 
of,  in  and  to  the  said  lot  of  ground  and  prem- 
ises, and  every  part  and  parcel  thereof.  The 
deed  is  more  than  a  mere  release,  for  it  as- 
sumes to  convey  as  well  as  release,  and  is, 
therefore,  equivalent  to  both  a  release  and  an 
assignment. 

This  deed,  it  may  be  observed,  was  drawn 
with  cautious  regard  to  the  rights  of  the  par- 
ties, representative  and  personal,  as  well  as  to 
the  objects  in  view.  The  mortgage,  being  but 
a  security  for  a  debt,  was  assigned  and  trans- 
ferred to  Winter,  his  executors  and  adminis- 
trators, but  the  land  being  real  estate  together 
*with  all  right,  title  and  interest,  of,  in  [*68 1 
and  to  the  same,  was  released  and  conveyed,  in 
terms,  to  him  and  his  heirs.  The  mortgage  was 
assigned  by  Joseph  and  Medcef,  Jr.,  as  exec- 
utors of  their  father's  will;  but  the  conveyance 
of  the  land,  and  all  right  thereto,  was  by  them, 
personally,  for  themselves  and  their  heirs.  It 
is  thus  clear  that  the  distinction  between  con- 
veyances of  personal  and  real  estate  was  in 
view,  appropriate  terms  for  each  being  used 
in  this  deed.  It  is,  then,  quite  manifest,  upon 
the  words  used,  that  the  deed  was  not  only  in- 
tended to  transfer  the  mortgage  to  Winter.but 
also  to  convey  to  him  a  freehold  estate  in  the 
land  mortgaged.  Joseph  had,  under  his  fa- 
ther's will,  a  life  estate  certain  and,  as  we  have 
seen,  he  might  acquire  the  fee.  All  this  he 
certainly  meant  to  convey  to  Winter,  and  so- 
far  as  respects  the  life  estate,  the  deed  was, 
unquestionably,  operative  at  law.  But  Med- 
cef, Jr.,  might  also  take  the  fee  under  his  la- 
ther's will.  This  appears  on  the  face  of  the 
will,  which  being  referred  to  in  the  deed,  was 
thereby  made  a  part  of  that  instrument.  If  the 
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clause  of  the  deed  now  under  consideration, 
was  not  intended  to  transfer  this  contingent 
right  or  possibility  of  Medcef,  Jr.,  to  the  grant- 
ee, it  had,  as  to  Medcef,  Jr.,  no  object  what- 
ever and  so  far  was  senseless  as  well  as  nuga- 
tory. But  where  a  sensible  and  pertinent  mean- 
ing can  be  given  to  words,  courts  are  not  at 
liberty  to  regard  them  as  merely  formal  and 
idle.  I  cannot  therefore  doubt,  upon  the  words 
here  used,  that  the  deed  was  designed  and  in- 
tended to  transfer  to  Winter  as  full  an  estate 
in  the  lot,  as  Medcef  Eden,  Sr.,  himself  had  at 
his  decease,  and  as  the  grantors,  Joseph  and 
Medcef,  Jr. ,  expected,  in  any  event,  to  acquire 
under  the  will.  This  estate,  they  supposed, 
was,  or  would  be,  an  absolute  fee  simple.  But, 
as  such  was  then  the  state  of  the  title,  under 
the  will,  that  it  was  impossible  to  transfer  a 
legal  right  to  Winter,  the  deed  should,  if  prac- 
ticable, be  so  construed  as  to  vest  an  equitable 
interest  in  the  grantee  and  those  holding  un- 
der him. 

This  deed  has  repeatedly  been  before  the 
courts,  but,  as  far  as  I  know,  it  has  never  been 
held  or  supposed  that  it  was  a  mere  assign- 
ment of  the  Bridgewater  mortgage,  or  that  the 
•682*]  terms  *used  to  describe  what  was  in- 
tended to  be  conveyed,  did  not  embrace  the 
then  contingent  interest  or  possibility  of  Med- 
cef Eden,  Jr.  The  reverse  may,  indeed,  be 
said  to  be  the  truth;  for  the  successive  judg- 
ments in  the  action  of  ejectment  brought  by 
Tarick  against  Rachel  Eden,  all  proceeded  on 
the  assumption  that,  in  this  respect,  the  deed 
was  fully  sufficient.  The  question  was  first 
made  in  the  Superior  Court  of  the  City  of  N. 
Y.  .where,  as  I  understand,  it  was  held,  not  only 
that  the  deed  embraced  the  contingent  right 
of  Medcef  Eden,  Jr.,  but  also  that  said  right 
was  thereby  transferred  at  law  to  Winter,  the 
grantee  in  said  deed.  This  judgment  was  re- 
versed in  the  Supreme  Court,  on  the  single 
ground  that  a  mere  possibility  could  not  be 
conveyed  at  law,  and  of  the  same  opinion  was 
this  court.  Neither  the  Supreme  Court  nor 
this  court  proceeded  at  all  on  the  ground  that 
the  deed  was  not  broad  enough  to  reach  the 
interest  of  Medcef  Eden,  Jr.,  but  on  the  prin- 
ciple that  the  interest  he  then  had  in  the  lot 
was  such  that  it  was  incapable  of  being  trans- 
ferred at  law.  On  this  precise  point,  the  Su- 
preme Court  and  this  court  differed  with  the 
Superior  Court,  although  they  all  seem  to  have 
held,  without  hesitation  or  doubt,  that  the 
deed  was  sufficiently  broad  to  transfer  the 
right,  if,  in  its  nature,  it  was  capable  of  trans- 
mission in  that  way. 

In  form  this  deed  purports  to  release  and 
convey  all  the  right,  title  and  interest  of  the 
grantors,  and  is  not  an  express  agreement  to 
convey  in  future;  but,  in  legal  effect,  it  was 
equivalent  to  the  latter.  For  where  a  party, 
having  but  a  bare  possibility  of  a  future  fee  in 
land,  executes  a  conveyance  thereof,  founded 
on  a  valuable  consideration,  and  with  intent  to 
transfer  his  contingent  interest,  such  convey- 
ance will,  in  equity,  be  deemed  an  agreement 
to  convey,  whenever  the  fee  shall  vest  in  pos- 
session, and  will  be  enforced  accordingly.  The 
person  so  conveying  is  not  only  bound  by  his 
deed,  as  an  agreement  to  convey,  but  as  soon 
as  title  vests  in  him,  he  will  be  deemed  to  hold 
the  land  in  trust  for  his  errantee,  who,  in 
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equity,  is  regarded  as  the  real  owner.  This  is 
the  principle.  In  Wright  v.  Wright,  1  Ves.,  Sr., 
409,  a  party,  having  a  possibility  of  future  in- 
terest in  land  made  a  conveyance  thereof.  It 
was  admitted  the  right  *could  not  be  [*683 
transferred  at  law,  and  the  question  was  as  to 
the  effect  of  this  conveyance  in  equity.  Ld. 
Chancellor  Hardwicke,  having  adverted  to  a 
case  in  which  there  was  an  express  agreement 
to  convey  in  future,  said:  "There  was  an 
agreement  on  marriage  to  settle  all  such  lands 
as  came  by  descent  or  otherwise  from  his  fa- 
ther; which  this  court  carried  into  execution, 
notwithstanding  an  expectancy  of  an  heir  at 
law  in  life  of  his  ancestor,  is  less  than  a  pos- 
sibility. It  is  such  as  he  may  bind  himself;  in 
law  the  heir  may  levy  a  fine  of  lauds  in  the 
life  of  his  ancestor,  which  will  bind  by  es- 
toppel after  descent  to  him.  So  there  is  a 
method  of  conveying,  that  is,  preventing  a 
claim  against  it;  and  so  here  he  may  release. 
In  that  case  it  was  made  good  by  way  of  agree- 
ment for  valuable  consideration  ;  then  how 
does  an  assignment  differ  from  it?  An  assign- 
ment always  operates  by  way  of  agreement  or 
contract;  amounting  in  the  consideration  of 
this  court  to  this:  that  one  agrees  with  another 
to  transfer  and  make  good  that  right  or  inter- 
est, which  is  made  good  by  way  of  agreement." 
The  case  was  disposed  of  on  the  principle  that 
the  conveyance  executed  was,  inequity,  equiv- 
alent to  an  express  agreement,  and  the  point  is 
fully  sustained  by  other  authorities.  Duke  of 
Chandosv.  Talbot,  2  P.  Wms.,  608;  Whilford  v. 
Faussett,  1  Ves.,  Sr..  390;  Wils.  Springing 
Uses,  159;  Cornish,  Rem.,  222. 

I  think  the  deed  executed  to  Winter  should 
have  the  same  effect.  The  will  of  Medcef 
Eden,  Sr.,  showing  what  were  the  rights  of 
Joseph  Medcef,  Jr.,  was  by  reference  made  a 
part  of  the  deed,  and  the  grantors,  as  I  think, 
intended  to  transfer  everything  which  by  the 
will,  was  devised  to  both  Joseph  and  Medcef, 
Jr.  The  words  used  must  receive  this  inter- 
pretation, or  as  to  Medcef,  Jr.,  they  have  no 
sensible  meaning  whatever.  Even  at  law,  where 
a  deed  cannot  operate  in  the  particular  manner 
intended  by  the  parties,  it  will  be  construed  so 
as  to  be  effectual  in  some  other  way.  A  deed 
intended  to  operate  as  a  lease  and  release,  or 
bargain  and  sale,  but  which  cannot  have  ef- 
fect as  such,  may  be  made  effectual  as  a  cov- 
enant to  stand  seised.  A  conveyance  by  lease 
and  release,  *void  as  such,  may  still  be  [*684 
construed  to  operate  as  a  grant  and  assignment; 
and  a  deed  of  release,  which  as  such,  can  have 
no  effect,  may,  notwithstanding,  be  made  ef- 
fectual as  a  grant,  Crui.  Dig.,  tit.  Deed,  ch. 
19;  Jackson  v.  Blodget,  16  Johns.,  172.  These 
all  rest  on  the  principle  that  effect,  if  possible, 
shall  be  given  to  what  the  parties  intended  to 
accomplish,  and  if  this  cannot  be  done  in  the 
particular  mode  intended  by  them,  it  shall  be 
in  any  other  mode  consistent  with  the  rules  of 
law.  Hathaway  v.  Power,  6  Hill,  453. 

When  the  deed  of  1804  was  executed,  Med- 
cef, Jr.,  had  no  present  estate  in  the  lot,  but 
he  had,  under  his  father's  will,  a  possibility  of 
a  future  estate  in  fee.  In  its  nature  this  pos- 
sibility was  incapable  of  being  transferred  at 
law.  Hence,  when  Joseph  died  in  1813,  the  fee 
vested  in  Medcef,  Jr..  and  on  his  decease 
passed  to  the  devisees  in  his  will.  As  the  deed 
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of  1804,  so  far  as  respects  the  fee  which  Med- 
cef,  Jr.,  acquired  in  1813,  was  inoperative  at 
law,  it  was  held  that  Varick  could  not  recover 
in  the  action  of  ejectment  brought  by  him; 
and  the  question  now  arises:  was  that  deed 
operative  in  equity,  so  that  when  Medcef,  Jr., 
acquired  a  title,  capable  of  being  transferred, 
lie  was  bound  in  good  conscience  to  convey  it? 
I  think  I  have  shown  that  the  deed  to  Winter 
was  equivalent  to  an  express  agreement  to  con- 
vey, and  being  founded  on  a  valuable  consid- 
eration, if  the  right  could  be  conveyed  or 
bound,  by  any  form  of  deed  or  agreement,  this 
was  effective  for  the  purpose.  Nothing  has 
since  occurred  to  bar  or  impair  the  right  orig- 
inally conferred  by  that  deed.  The  judgment 
in  the  action  at  law  is  no  obstacle;  and  the 
right  to  redress  is  not  barred  by  lapse  of 
time.  The  appellant,  Edwards,  gained  no  new 
right  by  his  purchase,  for  he  bought  with  no- 
tice and,  therefore,  in  bad  faith.  He  stands 
here  with  the  rights  of  Medcef  Eden,  Jr.,  and 
his  alone;  if  this  deed  would,  therefore,  have 
been  available  against  him,  it  is  equally  so 
against  Edwards. 

The  contingent  right  to  this  lot,  which  Med- 
cef Eden,  Jr.,  had  in  1804,  has  been  termed  a 
bare  possibility:  but  it  is  desirable  to  obtain  a 
more  precise  idea  of  the  nature  of  the  right 
than  these  words  import.  "  Possibilities,"  says 
<$85*]  Mr.  Coventry  in  *a  note  to  Powell  on 
Mortgages,  p.  17,  b,  "are  generally  arranged 
into  two  classes:  the  one,  consisting  of  possi- 
bilities, which  are  coupled  with  an  interest, 
such  as  contingent  remainders,  executory  de- 
vises, springing  or  shifting  uses;  the  other  of 
bare  or  naked  possibilities,  such  as  the  hope 
of  inheritance,  entertained  by  the  heir  on  the 
courtesy  of  his  ancestor,  or  the  chance  of  suc- 
cession of  an  individual  where  the  gift  is  to 
several,  with  remainder  to  the  survivor.  The 
former  class,"  he  adds,  "  may.  perhaps,  with 
more  propriety  be  denominated  contingent  in- 
terests, and  the  latter  mere  expectancies;  fora 
possibility  coupled  with  an  interest,  is  more 
than  a  possibility,  it  is  a  present  interest  and 
may  be  devised.  Perry  v.  Phillips,  17  Ves., 
173,  182.  On  the  other  hand,  the  expectancy 
of  an  heir  apparent,  during  the  lifetime  of  his 
ancestor,  is  less  than  a  possibility,  being  but  a 
mere  hope  or  anticipation." 

One  class  of  possibilities  is,  therefore,  such 
as  are  coupled  with  an  interest;  that  is,  an  in- 
terest which  is  descendible  or  devisable.  But 
the  possibility  in  this  case  was  not  of  that  de- 
scription, for  Medcef,  Jr.,  had,  in  1804,  no 
right  to  this  lot.which  had  he  then  died,  could 
have  passed  to  his  heirs  or  devisees.  Had  he 
then  died,  the  absolute  fee  would  have  vested 
in  Joseph,  so  that  it  was  impossible  that  any- 
thing, in  that  event,  could  have  passed  to  the 
representatives  of  Medcef ,  Jr. 

Nor  was  the  right  of  Medcef,  Jr.,  in  1804, 
precisely  the  expectancy  of  an  heir,  during  the 
lifetime  of  his  ancestor.  I  know  that  such  an 
expectancy  is  sometimes  called  a  possibility. 
Jones  v.  Roe,  3  D.  &  E.,  88;  Atherly,  Mar.  Set- 
tlements, 51,  55.  And,  again,  it  is  said  to  be 
less  than  a  possibility.  2  Fearne,  by  Smith,  23; 
1  Id.,  551.  "  The  heir,"  said  Mr.  J.  Story,  in 
1  Pet.,  220,  Comegys  v.  Vasse,  "  during  the 
lifetime  of  his  ancestor,  has  no  right,  claim, 
title  or  interest  in  the  ancestral  estate.  It  is  a 
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mere  naked  expectation,  liable  to  be  defeated 
at  the  will  of  the  ancestor  at  all  times,  and  in 
no  just  sense,  a  possibility  of  interest,  a  right 
in  the  thing  itself." 

Medcef  Eden,  Jr.,  under  the  will  of  his  fa- 
ther, had  much  more  than  the  mere  expectan- 
cy of  an  heir,  for  that  may  be  *defeat-  [*686 
ed  at  the  will  or  caprice  of  the  ancestor.  But 
this  right  of  Medcef,  Jr. ,  was  not  dependent 
upon  any  such  contingency.  His  ancestor  was 
dead,  and  by  the  limitation  in  the  will  it  was 
certain  that  if  Joseph  died,  without  issue,  in 
the  lifetime  of  Medcef,  Jr.,  the  fee  simple 
would  vest  absolutely  in  the  latter.  In  these 
respects  the  right  was  contingent,  but  in  all 
others  it  was  certain.  It  was  not  a  possibility 
coupled  with  a  descendible  or  devisable  inter- 
est; nor  was  it  the  mere  expectancy  of  an  heir. 
That  possibilities,  coupled  with  an  interest, 
may  be  transferred  and  bound,  in  equity,  is 
not  denied  or  questioned,  as  far  as  I  know,  by 
anyone;  and  the  doctrine  is  equally  well  set- 
tled, as  I  think,  that  the  expectancy  of  an 
heir,  though  less  than  a  possibility,  and  a  na- 
ked possibility,  uncoupled  with  any  devisable 
or  descendible  interest,  may  be  transferred  by 
deed  or  bound  by  contract,  so  that  a  court  of 
equity  will  give  full  force  and  effect  to  the 
same.  This  I  will  proceed  to  show. 

The  case  of  Hobson  v.  Trevor,  2  P.  Wms., 
191,  was  decided  by  Ld.  Chancellor  Maccles- 
field,  and  is  directly  in  point  as  to  the  expect- 
ancy of  an  heir.  In  that  case  the  complainant 
being  about  to  marry  the  defendant's  daugh- 
ter, the  latter  gave  him  a  bond,  reciting  the  in- 
tended marriage,  and  in  consideration  thereof 
bound  himself  to  settle  on  the  complainant, 
"one  third  part  of  all  such  real  estate,  as 
should  descend  or  come  to"  the  defendant  upon 
the  decease  of  his  father.  The  marriage  was 
had,  and  shortly  after  the  defendant's  father 
died,  "  whereby  a  great  real  estate  came  to  the 
defendant  as  eldest  son  and  heir  of  his  father." 
A  bill  was  then  filed  for  a  specific  performance 
of  the  agreement  to  convey  to  the  complainant 
one  third  of  said  real  estate.  It  was  objected 
that  it  would  be  "A  dangerous  precedent  to 
suffer  an  heir  apparent  to  dispose  of  his  fa- 
ther's estate  before  he  has  it."  But  the  Ld. 
Chancellor  said:  "  This  is  an  agreement  made 
upon  a  valuable  consideration,  that  of  the 
marriage  of  a  child  and,  therefore,  fit  to  be 
executed  in  equity."  Execution  of  the  agree- 
ment was  accordingly  decreed. 

A  like  decree,  in  principle,  was  made  in  the 
case  of  Beckly  v.  Newland,  Id. ,  182,  upon  an 
agreement  between  the  complainant  and  de- 
fendant *to  share,  equally,  what  ei-  [*687 
ther  of  them  might  receive  by  devise  from  a 
third  person.  And  in  the  late  case  of  Wetherel 
v.  Wetfierel,  2  Sim.,  183,  an  agreement  between 
two  sons  to  divide  equally  whatever  property 
they  might  receive  from  their  father,  in  his 
lifetime,  or  which  they  might  become  entitled 
to  under  his  will,  or  by  descent  or  otherwise, 
from  him,  was  held  not  to  be  contrary  to  pub- 
lic policy,  and  performance  if  it  was  decreed 
in  equity.  The  case  of  Wiseman  v.  Roper,  1 
Rep.  in  Ch.,  158,  was  decided  on  the  same 
principle.  See,  also,  1  Fearne,  by  Smith,  550, 
551;  2  Id.,  436;  and  1  Fonb.  Eq.,  214,  215. 

But  the  authorities  are  equally  direct  to 
show  that  such  a  possibility  as  that  of  Medcef, 
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Jr.,  during  the  lifetime  of  Joseph,  although 
unaccompanied  by  a  descendible  or  devisable 
interest,  might  be  bound  in  equity.  "In 
equity,"  says  Mr.  Coventry  in  the  note  already 
referred  to,  "  every  species  of  contingency 
may  be  bound  by  contract  for  valuable  consid- 
eration." The  same  principle  is  stated  in  1 
Prest.  Estates,  76;  Jinck.  Anal.,  274;  Wils., 
Springing  Uses,  159;  Corn.  Rem.,  232:  Watk. 
Convey.,  130.  And  it  is  sustained  by  adjudged 
cases.  The  first  case  I  shall  refer  to  is  Whit- 
field  v.  Fausset,  IVes.,  Sr.,  387.  As  far  as  is 
material  to  the  present  question,  that  case  was 
as  follows:  by  a  marriage  settlement  land  was 
conveyed  to  the  intended  husband  "and  his 
assigns,  during  his  life,  without  impeachment 
of  waste;  and  from  and  immediately  after  his 
decease  if  his  intended  wife  should  survive  and 
have  issue  of  her  body  then  living,  that  she 
should  receive,  take  and  enjoy  for  her  joint- 
ure, and  in  lieu  of  dower,  a  rent  charge  of  £20 
per  annum,  payable  quarterly;  and  from  and 
immediately  after  the  decease  of  them  both, 
and  of  the  longer  liver,  the  heirs  of  the  body 
of  them  and  their  heirs,  should  take  one  annu- 
ity of  £20  per  annum."  The  husband  and  wife 
had  two  sons,  who,  during  the  life  of  their  par- 
ents, for  a  valuable  consideration,  executed  a 
conveyance  to  the  complainant,  of  all  their  in- 
terest in  the  said  annuity  which  might  there- 
after arise  in  their  favor.  After  the  death  of 
the  father  and  mother  a  bill  was  filed  to  en- 
force payment  of  this  annual  rent,  the  com- 
G88*]  plainant  *"  insisting  that  though  the 
sons  had  nothing  in  them  which  they  could 
convey  in  point  of  law,  as  an  heir  apparent 
cannot  in  the  life  of  his  father,  yet  a  court  of 
equity  will  support  such  a  conveyance  by  way 
of  assignment  or  agreement."  Upon  this  point 
the  Lord  Chancellor  expressed  himself  as  fol- 
lows: "  The  plaintiff  claims  as  a  purchaser  for 
valuable  consideration  ;  and  it  is  an  odd  pur- 
chase, and  not  to  be  encouraged;  because  it 
being  in  their  mother's  life,  the  vendors  were 
not  her  heirs,  not  having  it  in  actual  possibil- 
ity: an  odd  and  unusual  expression  of  Lord 
Hobart.  page  45.  But  he  meant  that  it  was  a 
kind  of  double  possibility ;  the  rent  charge 
might  never  arise  at  all,  or  if  it  did,  the  two 
sons  at  the  death  of  the  mother  might  not  be 
heirs  of  the  body  to  take  it.  If  they  had  died 
in  the  life  of  the  mother  without  issue,  the 
rent  had  been  gone;  if  they  had  left  issue  oth- 
er persons  would  be  entitled  to  take  it  by  pur- 
chase. Nothing  passed,  therefore,  by  that 
conveyance,  in  point  of  law,  it  being  by  deed 
and  no  fine,  which  if  it  had  been  levied  of  this 
rent,  and  they  had  survived  their  mother  as 
against  them  it  would  have  operated  by  estop- 
pel, binding  them  and  their  issue.  It  is  true, 
in  a  court  of  equity  a  chose  in  action  may  be 
assigned,  and  a  possibility  which  has  been  for 
a  valuable  consideration;  and  many  transac- 
tions have  been  established  in  equity,  which 
could  not,  at  law,  and  decrees  obtained."  It 
was,  therefore,  held  that  the  sons  were  bound 
by  their  agreement,  upon  which  the  plaintiff 
had  an  equitable  right  to  the  rent,  and  as 
against  the  sons  it  was  decreed  accordingly. 
The  case  of  Higden  v.  Williamson,  3  P.  Wins. , 
132,  was  this.  A  father  devised  land  to  his 
daughter  for  her  life,  and  then  to  trustees  to 
be  sold  by  them,  the  money  arising  therefrom 
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to  be  divided  amongst  such  of  the  daughter's 
children  as  should  be  living  at  the  time  of  her 
decease.  The  daughter  had  issue,  one  of 
whom,  a  son,  became  a  bankrupt,  and  his  es- 
tate was  assigned  under  the  Bankrupt  Act, 
which  authorized  an  assignment  of  "  all  that 
the  bankrupt  might  depart  withall."  This  as- 
signment was  made  during  his  mother's  life. 
After  her  decease,  the  assignees  in  bankruptcy 
claimed  the  share  of  *the  bankrupt  son,[*68i> 
in  the  money  arising  from  the  sale  of  this  land. 
It  was  objected  that  when  the  assignment  was 
made,  no  manner  of  right  to  this  money  was 
vested  in  the  son,  as  it  was  to  be  paid  to  such 
of  the  children  of  the  mother  as  might  be  liv- 
ing at  her  death;  and  she  was  at  that  time 
alive;  that  the  son  had  but  a  possibility,  and 
so  nothing  which  could  be  assigned.  But  it 
was  held  that  the  bankrupt  might  have  trans- 
ferred this  interest  and,  therefore,  the  assignees 
were  entitled  to  it  under  the  assignment. 

These  authorities  show  that  a  right,  resting 
in  mere  possibility,  which  is  not  coupled  with 
a  descendible  or  devisable  interest,  may  for  a 
valuable  consideration,  be  transferred  and 
bound  in  equity,  and  such  is  the  case  now  to 
be  determined.  And  why  may  not  one  having 
such  a  right,  bind  himself  to  transfer  it  to  a 
purchaser  for  a  valuable  consideration?  In 
point  of  policy  or  justice,  what  objection  was 
there,  to  its  being  done  in  this  instance  by 
Medcef  Eden,  Jr.?  I  confess  I  see  none.  We 
have  seen  that  an  heir,  whose  right  is  less  than 
a  possibility,  may  do  it;  and  as  such  transfers 
are  upheld  in  a  court  of  equity,  it  would  seem 
to  follow  that  this  certainly  should  be. 

I  think  that  the  complainants  were  entitled 
to  relief  in  this  case.  Their  claim  was  found- 
ed on  strong  grounds  of  equity,  for  large  sums 
had  been  paid  for  the  lot  and  expended  in  its 
improvement.  There  is  nothing  in  the  case  to 
call  in  question  the  good  faith  of  these  suc- 
cessive purchases,  or  of  the  expenditures  made 
to  improve  the  lot.  The  appellant,  Edwards, 
on  the  other  hand,  bought  with  notice  of  the 
equitable  claim  of  Boyd  and,  therefore,  in  bad 
faith  towards  that  claim.  Such  being  the  only 
ground  on  which  his  alleged  right  rests,  he  is 
precisely  in  the  place  of  Medcef  Eden,  Jr. 
The  equity  of  the  case,  as  between  the  com- 
plainants and  Medcef,  Jr.,  would  hardly  ad- 
mit of  a  doubt;  and  as  that  is  substantially  the 
question  to  be  decided  between  the  parties  to 
this  appeal,  my  opinion  is,  that  the  decree  of 
the  Chancellor  should  be  affirmed. 

*Porter,  Senator.  In  approaching  [*69O 
the  discussion  of  this  case,  it  is  important  to 
understand  the  decisions  that  have  been  made 
and  the  principles  that  have  been  settled,  in 
the  controversies  that  have  grown  out  of  the 
wills  of  Medcef  Eden,  the  elder  and  younger. 
In  the  earliest  case  of  Anderson  v.  Jackson,  16 
Johns.,  382,  it  was  decided  in  this  court,  that 
the  clause  in  the  will  of  Medcef  Eden,  Sr.,  di- 
recting that  if  either  of  his  sons  should  die 
without  lawful  issue,  his  share  under  the  will 
should  go  to  the  survivor,  created  a  good  lim- 
itation over  in  fee,  by  way  of  executory  devise 
to  the  survivor,  on  failure  of  issue  living  at  the 
death  of  either  of  the  sons.  Joseph  Eden 
having  died  in  August,  1813,  without  lawful 
issue,  leaving  Medcef,  Jr.,  surviving  him,  it 
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followed  that  the  real  estate  given  by  the  will 
of  their  father  to  Joseph,  vested  in  Medcef, 
Jr.,  at  the  death  of  Joseph.  The  premises  in 
question  is  a  portion  of  that  estate  devised  to 
Joseph.  The  devisee  of  Medcef  Eden,  Jr., 
took  possession  of  the  premises  under  the  title 
which  had  been  declared  valid  in  the  case  of 
Anderson  v.  Jackson;  and  subsequently  Varick, 
claiming  title  through  a  conveyance  from 
Joseph,  and  also  under  an  assignment  of  a 
mortgage,  which  I  will  hereafter  notice  more 
particularly,  brought  a  suit  against  the  devisee 
of  Medcef,  Jr.,  to  recover  these  same  prem- 
ises. On  the  trial  the  plaintiff  proved  a  mort- 
gage upon  the  premises  from  Bridgewater  and 
wife,  to  Howard,  dated  August  15,  1768,  to 
secure  the  payment  of  £100,  one  year  after 
date;  an  assignment  of  that  mortgage  from 
Howard  to  Eden,  Sr.,  dated  December  25, 
1783,  by  which  Howard  bargained,  sold,  re- 
leased, assigned,  transferred  and  set  over  unto 
Eden,  all  his  right,  title  and  interest  of,  in  and 
to  the  said  premises,  together  with  the  said 
mortgage;  the  will  of  Eden:  and  an  assign- 
ment of  the  Bridgewater  mortgage  to  Joseph 
Winter,  dated  September  1,  1804,  drawn  to  be 
executed  by  Martha,  widow  and  executrix,  and 
Joseph  and  Medcef,  executors  of  the  will  of 
Medcef  Eden,  deceased,  but  in  fact  only  exe- 
cuted by  the  executors.  This  assignment  is  in 
the  usual  form  of  assignments  of  mortgages, 
except  that  it  contained  this  clause:  "And 
we,  the  said  Martha  Eden,  Joseph  Eden  and 
C91*]  *Medcef  Eden,  do  hereby,  for  our- 
selves and  our  heirs,  release  and  convey  unto 
the  said  Joseph  Winter,  his  heirs  and  assigns, 
all  our  right,  title  and  interest,  of,  in  and  to 
the  said  lot  of  ground  and  premises  before 
mentioned,  and  every  part  and  parcel  thereof." 
He  traced  title  under  that  mortgage,  it  having 
been  foreclosed  to  himself.  When  the  case 
came  before  the  Supreme  Court,  that  court 
decided  that  the  Bridgewater  mortgage  was 
not,  at  the  time  of  the  assignment  to  Winter,  a 
valid  and  subsisting  incumbrance;  that  Med- 
cef, Jr.,  at  the  time  of  the  assignment,  had  no 
right  in  esse  in  the  premises,  but  a  mere  naked 
possibility  of  interest;  that  such  possibility 
was  not  the  subject  of  release;  and  that  the 
release  being  without  warranty,  those  claiming 
under  Medcef,  Jr.,  were  not  estopped  from 
setting  up  his  after  acquired  title.  When  the 
cause  came  here,  this  court  held,  Jackson  v. 
Waldron,  13  Wend.,  178,  that  the  right  of 
Medcef,  in  the  share  devised  to  Joseph,  dur- 
ing the  lifetime  of  Joseph,  was  a  mere  naked 
possibility,  and  that  it  was  not  assignable  or 
releasable  during  that  time;  and  that  the  mort- 
gage, at  the  time  of  the  assignment,  was  not  a 
valid  lien,  but  was  merged  and  extinguished 
in  the  fee.  These  are  some  of  the  principal 
questions  that  must  now  be  deemed  definitive- 
ly and  unalterably  settled  in  all  suits,  at  law 
or  in  equity,  connected  with  or  growing  out 
of  the  titles  created  or  granted  by  these  wills. 
The  Assistant  Vice- Chancellor  goes  into  an 
argument  to  prove  that  the  elder  Eden,  at  the 
time  of  his  death  in  1798,  was  a  mortgagor  in 
possession  of  these  premises,  and  nothing 
more;  and  that  that  was  the  only  interest  that 
passed  or  could  be  affected  by  his  will.  But 
be  admits  that  this  court  has  decided  that  the 
Edens  had  a  right  other  than  that  which  grew 
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out  of  the  mortgage;  that  the  fee  simple  title 
existed  in  Joseph  at  the  time  of  the  assign- 
ment, subject  lo  the  contingency  mentioned  in 
the  will.  That  being  so,  I  am 'unable  to  see 
what  bearing  any  question  connected  with  that 
mortgage  can  have  upon  this  case.  If  the 
twenty  years'  possession  under  the  mortgage 
had  matured  the  title  in  the  Edens,  then  the 
mortgage  had  become  merged  and  extin- 
guished in  the  higher  title;  and  no  right  based 
upon  that  instrument  as  a  mortgage  [*692 
could  be  saved  or  gained  to  anyone.  The  right 
which  Joseph  Winter  acquired  under  the  as- 
signment, as  the  deed  of  Joseph  and  Medcef 
Eden,  is  a  distinct  question.  But  the  mort- 
gage itself  was  as  completely  annihilated,  as 
an  existing  incumbrance  upon  the  premises,  as 
though  it  had  been  paid,  and  in  form  canceled 
of  record.  Such  has  been  the  decision  of  this 
court. 

But  in  order  to  ascertain  what  further  has 
been  decided  in  these  controversies,  and  what 
there  is  still  left  for  this  court  to  pass  upon,  I 
will  refer  to  the  opinion  of  the  court  below  in 
this  case, and  to  the  decision  of  this  court  in  a 
former  case.  The  Assistant  Vice- Chancellor,  in 
his  opinion,  which  opinion  was  adopted  by  the 
Chancellor,  when  speaking  of  the  decision  of  this 
court  in  Jackson  v.  Waldron,  says:  "  That  the 
decision  is,  that  Medcef's  interest  in  the  title 
could  not  be  transferred  by  assignment,  so  as 
to  vest  the  title  subsequently  acquired  by  him 
as  a  legal  title,  and  to  bar  his  recovery  at  law;" 
"that  he  could  not  transfer  a  title  available  in 
a  court  of  law  to  the  estate  in  fee,  which,  upon 
the  expressed  contingencies  happening,  would 
vest  in  him;"  "that  Medcef's  interest  was  a  na- 
ked possibility  without  an  interest,  and  could 
not  be  subject  to  a  valid  transfer  at  law."  In 
this  expose  of  the  decision  of  this  court  referred 
to,  I  must  think  that  the  Vice- Chancellor,  has 
erred.  Mr.  Senator  Tracy  gave  the  opinion, 
in  which  a  majority  of  the  court  concurred; 
and  after  a  very  able  and  discriminating  re- 
view of  the  cases,  and  reference  to  numerous 
authorities  upon  the  right  which  Medcef  took 
under  his  father's  will  during  Joseph's  lifetime, 
he  concludes  thus:  "  Being  thus  compelled,  I 
may  say,  by  the  whole  current  of  authorities, 
to  conclude  that  a  right,  such  as  Medcef  Eden, 
the  younger,  had  in  the  premises  during  his 
brother's  life,  was  only  a  mere  naked  possibil- 
ity, inasmuch  as  the  devise  to  him  was  wholly 
dependent  for  .direction  on  survivorship,  the 
remaining  inquiry  is,  whether  such  a  possi- 
bility was,  in  any  form,  transmissible.  This  in- 
quiry is  already  pretty  fully  answered  by  the 
authorities  which  have  been  cited.  It  would 
seem  a  necessary  consequence  that  if  Medcef 
Eden  had  no  interest  in  the  estate,  and  a  mere 
naked  possibility  is  in  law  no  interest, [*693 
then  there  was  nothing  which  could  pass  by  his 
release;  ex  nihilo  nil  fit."  "  The  rule  seems  to 
be  now  admitted  that  every  interest  or  estate 
in  lands  may  be  released  to  the  terre-tenant, 
though  it  might  not  be  grantable  to  a  stranger." 
And  after  quoting  and  considering  some  cases 
he  continues,  "  they  do  not  trench  at  all  upon 
the  old  doctrine  in'Lampett's  case,  that  a  con- 
tingent interest  is  not  assignable.  Much  less 
do  they  impeach,  but  by  implication  strongly 
affirm  the  principle,  that  a  mere  naked  possibil- 
ity is  neither  descendible,  devisable,  assignable 
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nor  releasable.  And  that  a  mere  possibility 
is  not  a  right  in  being,  but  an  abstraction 
too  remote  and  uncertain  for  any  form  of  con- 
veyance to  reach."  Such  is  the  view  taken  by 
this  court  of  the  right  or  interest  of  Medcef 
Eden  in  the  premises  during  the  life  of  Joseph. 
It  is,  I  think,  going  further  than  merely  decid- 
ing that  "Medcef's  interest  in  the  property 
could  not  be  transferred  by  assignment,  so  as 
to  vest  the  title  subsequently  acquired  by  him," 
or  that  his  "  interest  was  a  naked  possibility 
without  an  interest,  and  could  not  be  subject 
to  a  valid  transfer  at  law." 

It  must  be  remembered  that  I  am  now  speak- 
ing of  some  right  or  interest  in  the  premises  ex- 
isting at  the  time  of  the  assignment;  and  not 
of  the  power  of  Medcef  to  make  a  contract  in 
respect  to  any  future  interest  which  a  court  of 
equity  would  enforce.  I  consider  it,  therefore, 
the  settled  law  of  this  court,  that  Medcef  Eden 
had  no  interest  in  the  premises  during  Joseph's 
life  and,  consequently,  that  he  could  release 
none;  that  all  his  right  under  his  father's  will 
in  respect  to  these  premises,  consisted  of  a 
mere  possibility,  which  could  not  be  the  sub- 
ject of  any  form  of  conveyance. 

But  the  point  taken,  and  principally  relied 
upon  by  the  respondents,  to  sustain  the  decree 
made  in  this  cause  by  the  Court  of  Chancery, 
is  this:  that,  by  the  assignment,  all  the  future 
contingent  interest  of  Medcef  Eden  in  the  prem- 
ises in  question,  under  the  will  of  his  father, 
though  a  mere  possibility,  and  as  such  inalien- 
able and  not  releasable  at  law,  passed  in  equity 
to  the  assignee.  And  since  it  has  been  adjudged 
that  the  conveyance  executed  by  him  was  inop- 
694*]  erative  to  transfer  that  *f  uture  contin- 
gent interest,  which  has  since  become  a  vested 
estate;  it  is  claimed  that  a  court  of  equity  will 
interfere  and  grant  the  proper  relief,  by  com- 
pelling the  appellants,  who  claim  under  the  will 
of  Medcef  Eden,  Jr.,  to  execute  the  requisite 
conveyance  to  transfer  to  the  respondents  the 
title  which  vested  in  Medcef  Eden,  Jr.,  on  the 
death  of  Joseph.  And  this  claim  is  attempted 
to  be  sustained  on  the  ground  that  a  court  of 
equity  imposes  upon  the  conscience  of  the  as- 
signor, the  duty  of  performing  and  executing 
all  the  acts  and  deeds  that  are  necessary  to  en- 
force at  law  the  rights  of  the  assignee,  under 
an  arrangement  which  has  been  defectively  ex- 
ecuted. The  principle  embraced  in  this  prop- 
osition, as  applied  to  some  cases  that  have 
arisen,  is  supported  by  high  authority. 

If  a  person  has  agreed  with  another,  on  good 
consideration,  to  convey  to  him  a  specified 
right  or  title  to  premises,  and  has  failed  to  do 
so,  either  from  some  defect  in  the  instrument 
he  has  executed  or  because  the  right  or  title 
had  not  at  that  time  become  vested  in  him,  but 
is  subsequently  acquired,  we  can  readily  un- 
derstand why  the  extraordinary  power  of  the 
Court  of  Chancery  should  be  invoked  to  com- 
pel him,  if  he  otherwise  refuses,  to  give  legal 
effect  to  his  agreement  by  executing  a  suffi- 
cient conveyance  of  the  title.  An  enlightened 
and  proper  sense  of  justice  teaches  us, without 
the  aid  of  legal  science,  that  the  administration 
of  justice  would  be  defective  and  in  some  in- 
stances a  mockery,  if  it  did  not  embrace  the 
power  to  afford  adequate  and  specific  redress 
in  such  cases.  The  Court  of  Chancery  pos- 
sesses the  power  to  reform  conveyances  that 
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are  defective  or  imperfect,  or  that  do  not  con- 
form to  the  agreement  of  the  parties;  and  also 
to  compel  a  party  to  execute  a  conveyance  in 
the  due  performance  of  an  executory  contract 
in  some  cases.  And  to  understand"  how  far 
that  power  has  been  exercised,  and  to  guide 
us  in  the  decisions  of  this  case,  it  will  be  nec- 
essary to  advert  to  some  of  the  leading  cases. 
It  will  be  found  in  all  these  cases  that  the 
claims  have  been  based  upon  agreements,  and 
agreements  fully  proved,  and  in  reference  to 
the  specific  right  or  interest  sought  therein  to 
be  enforced.  And  there  is  also  another  ele- 
ment brought  in  to  confirm  to  the  court  the 
*peculiar  jurisdiction  claimed  for  it  in  [*O95 
such  cases;  and  that  is,  that  conscience  and 
honesty  require  that  the  vendor  should  be 
bound  to  make  good  the  bargain  on  his  part, 
by  executing  a  conveyance  that  shall  be  effect- 
ual to  transfer  the  title  or  interest  which  he 
agreed  to  sell,  and  for  which  he  has  secured 
the  payment;  and  which  the  purchaser  had 
bought  in  good  faith.  If  the  vendor,  under 
such  circumstances,  shall  withhold  the  title  by 
refusing  to  convey,  the  court  considers  it 
against  conscience,  if  not  fraudulent. 

The  cases  cited  in  the  opinion  of  the  Assist- 
ant Vice- Chancellor,  and  relied  upon  by  the 
respondents,  are  naturally  divided  into  three 
classes:  1.  Those  in  which  agreements  for  the 
sale  of  an  inheritance  have  been  brought  be- 
fore the  court,  and  have  been  en  forced.  These 
cases  are  certainly  of  questionable  authority, 
and  have  been  disregarded  by  very  able  and 
eminent  judges,  both  in  this'country  and  in 
England.  But,  in  my  view,  it  is  unnecessary 
to  examine  and  decide  on  which  side  the  bal- 
ance of  authority  is  to  be  found;  for  I  think 
that  this  class  has  no  necessary  bearing  on  the 
question  to  be  determined  in  this  case.  2. 
Those  in  which  the  grantor  supposed  that  the 
estate  or  interest  concerning  which  the  con- 
tract was  made  and  the  conveyance  executed 
was  in  him  at  the  time,  but  in  which  fact  he 
was  mistaken.  He  afterwards,  however,  be- 
comes vested  with  the  same  interest  or  title 
which  he  bargained  to  sell,  and  for  which  he 
was  paid ;  and  a  court  of  equity  compelled  him 
to  convey  to  the  bargainee.  3.  Where  there 
is  a  'contract  to  convey  an  estate  which  the 
vendor  does  not  own  at  the  time.  If  he  after- 
w.ards  becomes  the  owner,  the  court  will  com- 
pel a  specific  performance. 

The  second  is  the  only  class  that  it  is  impor- 
tant to  consider;  for  if  this  case  does  not  fall 
within  that  class,  it  cannot,  I  think,  be  sus- 
tained. There  is  one  feature  running  through 
all  these  cases  which  it  is  important  should  be 
kept  in  mind;  and  that  is,  that  the  precise  right, 
title  or  interest  which  the  vendor  agreed  to  sell 
and  intended  to  convey,  and  supposed  he  had 
conveyed,  and  the  one  which  the  purchaser 
thought  he  had  secured,  is  the  one  which  the 
complainants  in  equity  require  *should  [*696 
be  conveyed  to  them.  The  very  subject  of 
their  bargain — what  the  purchaser  honestly 
bought  and  paid  for,  and  the  seller  intended 
to  convey — courts  of  equity  have  said,  in  some 
cases,  he  shall  convey,  if  he  acquires  the  title 
afterwards,  or  if  his  conveyance  was  ineffect- 
ual. 

I  will  examine  some  of  the  leading  cases  on 
this  subject,  that  are  supposed  to  sustain  the 
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decree  made  in  this  case.  The  oldest  one  is 
Theobalds  v.  Duffoy,  9  Mod.,  102.  In  this 
there  was  an  estate  for  life  granted  on  a  term 
for  500  years,  and  the  residue  was  limited  to 
B.  He  sold  the  remainder  of  the  term  for  a 
valuable  consideration.  Afterwards  the  ten- 
ant for  life  died.  When  B.  sold  the  remainder 
of  the  term,  he  supposed  it  had  vested  in  him; 
but  owing  to  a  technical  rule  of  law,  it  did 
not  vest  until  the  death  of  the  tenant  for  life; 
and,  consequently,  his  conveyance  carried  no 
title  to  the  purchaser.  B.  sold  the  term  again 
to  another.  The  second  purchaser  was  per- 
petually enjoined  from  asserting  any  title  un- 
der the  sale  to  him,  and  the  term  was  adjudged 
to  belong  to  the  first  purchaser.  He  thus  re- 
ceived the  precise  interest  which  he  bargained 
and  paid  for.  Wright  v.  Wright,  1  Ves.,  Sr., 
408,  is  another  leading  case.  In  this  a  father, 
supposing  he  owned  a  vested  remainder  in  fee, 
granted  the  same  to  a  .younger  son  for  a  good 
consideration;  while  he  possessed  only  a  fut- 
ure, contingent  interest — a  mere  possibility. 
There  was  in  the  grant  a  covenant  for  further 
assurance.  The  father  died,  and  the  contin- 
gency upon  which  the  estate  which  was  to 
vest  him  and  his  heirs  having  happened,  the 
heir  at  law  claimed  the  estate.  The  court  dis- 
missed the  bill.  The  ancestor  had  conveyed, 
upon  a  good  consideration,  the  very  estate 
which  afterwards  vested  in  the  heir,  as  heir. 
The  court  said  to  him,  this  estate  which  you 
now  claim  through  your  ancestor,  has  been 
sold  and  conveyed  by  that  ancestor;  and  it  is 
against  conscience  that  you,  coming  in  •  the 
place  and  right  of  that  ancestor,  should  re- 
pudiate his  bargain. 

Clayton  v.  The  Duke  of  Newcastle,  2  Ch.  Cas., 
112,  is  another  of  the  same  class.  The  owner 
of  the  estate  went  to  the  wars,  beyond  sea.  In 
his  absence,  and  when  it  was  supposed  he 
would  not  return,  his  heir  apparent  and  that 
697*]  heir's  eldest  *son  united  in  a  sale  and 
conveyance  of  the  estate.  Afterwards  the 
owner  returned  and  took  possession  of  his  es- 
tate, and  died.  The  grandson  succeeded  to 
the  estate.  Those  claiming  under  the  sale  by 
son  and  grandson  filed  their  bill  for  relief.  It 
was  decided  that  the  grandson  should  convey 
the  title.  The  first  conveyance  was  made  to 
carry  into  effect  the  bargain  made  on  the  sale 
of  the  estate,  and  the  title  which  the  grantors 
intended  to  convey,  coming  to  one  of  the 
grantors,  the  court  held  that  he  should  convey 
that  title,  which  he  before  professed  to  convey. 
Conceding,  for  the  sake  of  the  argument, 
that  the  principle  upon  which  these  cases  pro- 
ceeded is  sound,  and  should  be  upheld  by  this 
court  in  all  analogous  cases,  the  next  step  is 
to  inquire  into  the  nature  of  the  case  before  us, 
and  ascertain  whether,  in  all  its  essential  feat- 
ures, it  so  resembles  those  above  cited  as  to 
require  the  application  of  the  same  rule. 

In  the  opinion  of  the  Assistant  Vice-Chancel- 
lor, he  frequently  dwells  upon  the  idea  that 
the  Bridgewater  mortgage,  is  for  some  pur- 
poses, an  existing  incumbrance;  and  says  in 
one  place,  that  "his  conclusion  is,  that  the 
mortgage  was  the  basis  of  the  appellant's  title, 
and  that  all  title  passed  with  it  into  the  Court 
of  Chancery."  In  all  this,  I  think  he  erred. 
This  court  has  decided  in  Jackson  v.  Waldron, 
that  the  mortgage  was  not  a  valid  lien,  but 
DENIO  5. 


was  merged  and  extinguished  in  the  fee,  which 
had  matured  before  the  assignment,  by  reason, 
of  lapse  of  time  and  claim  of  title  in  the  mort- 
gagee. In  submission  to  that  decision,  I  must 
assume  that  at  the  time  of  the  assignment,  the 
whole  fee  was  in  the  Edens,  for  the  purposes 
of  this  argument.  I  of  course  leave  out  of 
view  in  this  respect,  the  transfer  to  the  as- 
signee in  bankruptcy.  In  1798,  Joseph  and 
Medcef  Eden  were  left,  by  the  death  of  their 
father,  heirs  and  devisees  of  a  large  fortune, 
and  in  three  years  they  had  so  managed  as  to 
squander,  or  be  cheated  out  of  the  whole  of 
it;  for  we  find  that  in  1801,  they  were  dis- 
charged from  their  debts  under  the  bankrupt 
act.  In  September,  1804,  the  Edens,  being 
executors  of  their  father's  will,  find  among  his 
old  papers,  the  Bridgewater  mortgage,  which 
had  been  assigned  to  him  twenty-one  years  be- 
fore that  time;  and  which  was  upon  land 
which  their  father  had  held  *in  pos-  [*698 
session  as  owner,  from  the  time  of  the  assign- 
ment to  him  until  his  death;  and  which  he  had 
devised  in  fee  to  Joseph  upon  certain  condi- 
tions. These  spendthrift  heirs,  three  years 
after  they  had  wasted  the  whole  estate,  under- 
take by  their  own  act,  as  far  as  was  in  their 
power  to  give  vitality  to  this  defunct  incum- 
brance, upon  premises  devised  to  Joseph  in 
fee.  Joseph  Winter,  at  that  time  a  lawyer  in 
N.  Y.,  was  a  party  to  this  transaction,  and  we 
are  well  authorized  in  assuming  with  a  full 
knowledge  of  all  the  facts.  He  saw  upon  the 
face  of  the  mortgage  that  it  had  run  thirty-six 
years,  and  that  it  furnished  no  evidence  that 
it  was  a  subsisting  security.  He  must  be  con- 
sidered as  knowing  the  fact  that  the  mortgaged 
premises  had  been  devised  to  Joseph.  And^et 
the  young  Edens,  as  executors,  with  their 
mother  as  executrix,  must  be  induced  to  as- 
sign it,  and  Winter  to  accept  of  the  assign- 
ment for  some  purpose.  Can  human  ingenu- 
ity devise  any  honest  purpose?  The  conjecture 
has  been  indulged  and,  perhaps,  it  is  the  only 
conjecture  which  the  facts  will  warrant,  that 
the  design  of  the  parties  to  the  assignment  was 
by  perfecting  a  title  under  the  mortgage,  to 
prevent  its  passing  to  the  assignee  in  bank- 
ruptcy. But  whatever  the  motive  was,  I  feel 
safe  in  saying  that  it  was  a  suspicious  transac- 
tion. Winter  had  not  bought  these  premises, 
and  did  not  seek  to  possess  himself  of  this 
mortgage,  as  a  muniment  of  his  title.  But 
these  remarks  are  only  made  to  show  the  situ- 
ation of  these  parties,  when  they  came  togeth- 
er to  make  this  bargain,  which  resulted  in  the 
assignment;  that  we  may  be  the  better  able  to 
answer  the  question,  what  did  Winter  pur- 
chase? The  first  and  most  obvious  observa- 
tion is,  that  he  bought,  or  intended  to  buy,  the 
mortgage  as  a  subsisting  security  for  the  pay- 
ment of  money.  The  assignment  was  made  in 
the  name  of  the  executrix  and  executors,  who 
held  the  title  if  it  was  still  a  mortgage;  and 
Winter  immediately  foreclosed  it  as  a  mortgage, 
and  claimed  title  through  it.  No  stronger  evi- 
dence could  be  furnished  to  prove  the  charac- 
ter of  the  instrument  he  intended  to  buy,  or 
that  in  taking  the  assignment  he  sought  to  gain 
a  title  to  the  premises  through  the  mortgage  as 
an  existing  incumbrance.  As  the  assignment 
"contains  a  recital  of  a  devise  by  Med- [*699 
cef  Eden,  Sr.,  to  Joseph,  of  the  premises  in 
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question,  it  is  reasonable  to  presume  that  Win- 
ter intended,  by  the  clause  of  release,  to  se- 
cure to  himself  any  title  or  right  that  Joseph 
might  ever  after  set  up  as  devisee.  But  do  the 
facts  of  the  case  warrant  us  in  believing  that 
Winter  purchased  or  had  a  thought  of  pur- 
chasing any  future  contingent  interest  that 
Medcef  might  have  therein,  or  that  Medcef 
sold  any  such  interest?  Let  it  be  recollected 
that  the  only  ground  upon  which  equity  claims 
jurisdiction,  and  the  right  to  afford  relief,  in 
the  cases  cited,  or  in  any  other  bearing  upon 
this  question,  is,  that  the  conscience  of  the 
seller  or  his  ancestor  is  bound  to  make  good  a 
title  which  he  has  sold,  and  for  which  he  has 
received  payment;  and  then  consider  that  there 
is  an  entire'absence  of  any  proof  that  either  of 
the  parties  had  in  view  a  purchase  or  convey- 
ance of  Medcef 's  contingent  interest;  and  the 
positive  proof  that  the  principal  object  was  a 
very  different  one;  and  I  ask  with  confidence, 
-what  conscientious  obligation  did  Medcef  con- 
tract, to  convey  the  title  when  the  contingency 
happened  that  vested  it  in  him?  Again;  the 
assignment  itself  is  proof  that  no  such  bargain 
was  ever  made.  If  Winter  had  purchased  the 
future  contingent  interest  of  Medcef.  he  would 
never  have  taken  a  conveyance  of  that  inter- 
est in  the  form  of  this  release.  He  would  have 
framed  a  deed  better  calculated  to  express  the 
meaning  of  the  parties,  and  more  appropriate 
ior  transferring  that  title,  than  this  clause  of 
release  in  the  assignment  of  a  mortgage. 
There  is  no  recital,  as  in  the  case  of  Joseph's 
interest;  nor  any  collateral  evidence,  showing 
that  Medcef's  future  interest  was  the  subject 
of  contract. 

Although  the  words  are  general,  "release  and 
convey  all  our  right,  title  and  interest,"  yet 
there  is  a  well  settled  principle  of  law  recog- 
nized in  all  courts,  that  general  words  in  a  re- 
lease will  be  restrained  to  the  purposes  of  the 
bargain.  In  Cole  v.  Gibson,  1  Ves.,  Sr.,  507. 
Ld.  Hardwicke  said  it  is  common  In  equity  to 
restrain  a  general  release  to  what  was  under 
consideration  at  the  time  of  giving  it.  And  in 
Bamsden  v.  Hylton,  2  Id.,  310,  he  says  again 
7OO*]  and  more  fully:  "It  is  certain  that  *if 
a,  release  is  given  on  a  particular  consideration 
recited,  notwithstanding  the  release  concludes 
with  general  words,  yet  the  law,  in  order  to 
prevent  surprise,  will  construe  it  to  relate  to 
the  particular  matter  recited,  which  was  in  the 
contemplation  of  the  parties  and  intended  to 
be  released."  And  Chancellor  Kent,  in  Kirby 
v.  Taylor,  6  Johns.  Ch.,  251,  says,  that  equity 
"will  not  give  a  release  an  operation  beyond  the 
intention  of  the  parties  and  the  justice  of  the 
case;  and  he  refers  to  the  remarks  of  Ld.  Hard- 
wicke in  the  above  cases  cited  from  Vesey,  as 
containing  the  true  rule.  The  case  of  Pope  v. 
Whitcombe,  3  Russ.,  124,  is  very  like  the  present 
one  in  this  respect.  Sarah  Groombridge  made 
an  assignment  for  the  benefit  of  her  creditors 
and,  after  specifying  many  kinds  of  personal 
property,  concluded  in  these  words,  "and  all 
other  the  estate  and  effects  of  or  to  which  she 
was  then  possessed  or  entitled."  At  that  time 
she  was  entitled  to  a  possibility  in  an  estate  un- 
der a  devise,  depending  on  survivorship.  Aft- 
erwards the  contingency  happened  that  gave 
her  an  interest  in  the  property,  and  it  was  con- 
tended that  every  interest  belonging  to  her 
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passed,  whether  contingent  or  vested.  But 
Ld.  Elclon  ruled  otherwise;  and  that  this  pos- 
sibility was  not  embraced  in  the  general  terms 
of  the  assignment,  the  object  of  which  was 
only  to  convey  the  property  she  then  possessed. 
Mr.  J.  Story^  in  1  Eq.  Juris.,  sec.  145,  in  ref- 
erence to  this  subject  says:  "When  an  instru- 
ment is  so  general  in  its  terms  as  to  release  the 
rights  of  the  party  to  property,  to  which  he 
was  wholly  ignorant  that  he  had  any  title,  and 
which  was  not  within  the  contemplation  of  the 
bargain,  at  the  time  when  it  was  made,  the 
court  restrains  the  instrument  to  the  purposes 
of  the  bargain,  and  confines  the  release  to  the 
right  intended  to  be  released  or  extinguished." 

Nothing  could  be  more  applicable  to  this 
case  than  the  rule  of  law  recognized  by  the 
cases  and  authorities  cited;  for  it  appears  to 
me,  that  to  infer  from  the  face  of  this  assign- 
ment and  from  the  circumstances  under  which 
it  was  executed,  that  the  parties  contemplated 
the  sale  or  purchase  of  the  future  contingent 
interest  of  Medcef  in  these  premises,  is  an  as- 
sumption too  extravagant  to  find  any  advocates. 
If,  therefore,  we  assume,  *what  I  do  [*7O1 
not  concede  to  be  sound  law,  that  the  general 
terms  of  this  clause  in  the  assignment  are  broad 
enough  to  embrace  Medcef's  future  interest,  it 
would  then  be  the  duty  of  the  court,  in  my 
judgment,  to  restrain  the  operation  of  the  in- 
strument to  the  purposes  of  the  bargain. 

Suppose  that  Winter,  in  1814,  after  the  estate 
had  vested  in  Medcef  by  the  death  of  Joseph, 
had  filed  his  bill  against  Medcef  to  enforce  the 
equitable  claim  which  is  made  the  foundation 
of  this  suit;  he  would  have  been  obliged,  upon 
the  principle  of  the  eases  cited,  to  allege  that, 
at  the  time  of  the  assignment  of  the  mortgage, 
he  bargained  for  and  purchased  from  Medcef 
this  future  contingent  interest,  and  that  he  paid 
an  adequate  consideration  therefor.  And  he 
would  have  been  held  to  proof  of  the  same,  so 
clear  and  full  that  no  reasonable  doubt  could 
have  remained  with  the  court.  Anything  short 
of  this,  would  not  make  out  a  case  of  con- 
scientious obligation.  The  instrument  itself, 
and  standing  alone;  could  not  have  furnished 
sufficient  evidence  of  these  facts.  Its  general 
character  and  purpose  are  so  foreign  from  such 
an  object,  and  its  form  is  so  unlike  any  mode 
of  conveyance  usually  framed  with  such  views, 
as  not  to  admit  of  an  inference  that  the  parties 
had  any  such  bargain  in  contemplation. 

The  bill  of  the  respondents  will  be  found,  on 
examination,  to  fall  far  short  of  making  out 
such  a  case  by  its  averments,  as  the  authorities 
would  seem  to  require.  Upon  this  point  the 
charges  are  these  only:  that  Winter  contracted 
with  Joseph  and  Medcef  Eden,  to  sell  and  con- 
vey to  him  in  fee  all  their  right,  title  and  in- 
terest in  the  lot,  which  they  agreed  to  do;  and 
that  Winter,  under  that  agreement,  purchased 
of  them  all  their  right,  title  and  interest,  re- 
spectively, in  said  premises,  of  whatever  kind 
or  description  the  same  might  be.  This  aver- 
ment is  as  broad  as  the  language  of  the  release 
would  admit;  and  yet  it  only  charges  that 
Medcef  sold  and  conveyed  his  then  present 
right  and  title.  It  is  not  said  that  any  other 
right  or  title  coming  through  Medcef,  than 
that  which  he  then  possessed,  was  the  subject 
of  any  bargain,  or  even  mentioned  at  the  time 
*of  the  alleged  bargain.  There  is,  in  [*7O2 
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fact,  no  foundation  laid  by  any  averment  of  a 
•contract,  for  this  appeal  to  the  conscience  of 
Medcef,  to  convey  this  future  interest  when  it 
became  vested  in  him.  Then,  after  the  inser- 
tion of  the  assignment  in  the  bill  of  complaint, 
follows  this  averment:  that  thereby  the  said 
Joseph  and  Medcef  "intended  to  convey,  and 
in  equity  and  good  conscience  ought  to  convey 
and  transfer  all  their  respective  rights  and  in- 
terests, and  possibility  of  right  and  interest, 
whether  absolute  or  contingent,  in  the  prem- 
ises." If  it  is  intended  to  affirm  by  this  aver- 
ment, that  because  the  Edens  "agreed  to,  and 
did  sell  and  convey,  all  their  right,  title  and  in- 
terest in  the  lot;"  therefore,  they  "intended  to 
convey  and  transfer  all  their  respective  rights 
and  interest,  and  possibility  of  right  and  inter- 
est, whether  absolute  or  contingent,"  as  would 
appear  from  the  frame  of  the  bill;  then,  in  my 
judgment,  it  is  a  non  sequilur.  It  is  saying 
that  they  conveyed  all  their  present  interest 
and,  therefore,  they  intended  to  convey  a  pos- 
sibility, a  contingent  interest.  To  bring  this 
case  within  the  principle  of  those  cited,  the 
respondents'  bill  should  show  affirmatively, 
and  not  leave  it  to  inference,  and  that  of  the 
slightest  kind,  how  the  conscience  of  Medeei 
Eden  became  bound  to  convey  his  future  con- 
tingent interest.  In  this  respect  the  bill  is  de- 
fective; and  as  to  proof,  there  is  none  what- 
ever, except  that  which  is  furnished  by  the 
assignment;  upon  which  I  have  already  re- 
marked. 

Again;  I  have  assumed  that  the  form  of  the 
release  conveyed  only  the  present  right,  title 
and  interest  which  Medcef  then  had,  and  not 
any  future  contingent  estate  which  he  might 
have.  About  this  there  can,  I  think,  be  no  dis- 
pute. In  effect  this  release  was  a  mere  quit- 
claim of  all  the  present  interest  of  the  releasors. 
In  Jackson  v.  Wright,  14  Johns.,  193,  the  court 
say:  "If  the  grantor  had  no  title  to  convey,  no 
title,  not  then  in  esse,  would  pass,  unless  there 
was  a  warranty  in  the  deed."  To  the  same  ef- 
fect are  1  Cow.,  616;  9  Id.,  18;  4  Wend.,  622. 
The  rule  is  laid  down  in  Littleton,  sec.  446,  in 
these  words:  "No  right  passeth  by  a  release, 
but  the  right  which  the  releasor  hath  at  the 
7O3*]*  time  of  the  release  made;"  and  the 
same  rule  has  prevailed,  it  is  believed,  from  Lit- 
tleton's time  to  this  day;  and  is  not  now  dis- 
puted. Now  then,  when  Medcef  Eden  came 
to  execute  this  assignment  of  the  mortgage, 
and  saw  that  its  general  object  was  to  transfer 


to  Winter  the  rights  of  the  mortgagor;  that 
among  the  recitals  there  was  one  that  stated 
the  devise  of  the  premises  to  Joseph;  that  by 
the  language  of  the  release  it  purported  to  con- 
vey only  his  present  right  in  the  premises;  that 
there  was  no  recital  referring  to  his  future  pos- 
sible interest,  and  that  there  was  no  mention 
made  of  it  in  any  way;  what  ground  had  he 
to  suppose  that  any  future  interest  that  he 
might  have  could  be  affected  by  that  release? 
There  was  nothing  to  draw  his  attention  to 
the  subject;  but  every  circumstance  tended  to 
show  him  that  his  future  interest  could  not  be 
injured  by  it.  He  had  a  right  to  rely  on  the 
language  of  the  release,  and  the  principles  of 
law  that  limited  its  operation  to  his  present  in- 
terest. And  I  do  not  perceive  how  it  can  be 
imagined  that  his  conscience  could  be  bound  to 
perfect  this  title  in  the  releasee,  when  the  title  * 
came  to  vest  in  him. 

I  have  thus  come  to  the  conclusion  that  the 
principle  of  equity  law,  declared  in  the  cases 
cited,and  which  gives  jurisdiction  to  that  court 
in  cases,  where  title  to  real  estate  is  withheld, 
when  in  conscience  and  equity  it  should  be 
conveyed,  is  not  applicable  to  this  case,  and 
should  not  be  allowed  to  control  it.  There 
were  several  other  propositions  discussed  on 
the  argument,  the  consideration  of  which 
might  go  to  strengthen  the  conclusion  to  which 
I  have  arrived.  But  I  forbear  to  enlarge  upon 
them,  being  fully  satisfied  without  their  aid. 

I  shall  vote  to  reverse  the  decree  of  the  court 
below. 

Gardner,  President,  and  Lott,  Johnson, 
Barlow  and  Hand,  Senators,  delivered  writ- 
ten opinions  in  the  main  concurring  in  the 
views  contained  in  the  opinion  of  Senator 
Porter. 

*Upon  the  question  being  put —  [*7O4 
"Shall  the  decree  of  the  Chancellor  be  re- 
versed?"— the  members  of  the  Court  voted  as 
follows: 

For  affirmance — Justice  BEARDSLET. 

For  reversal — The  PRESIDENT  and  Senators 
Barlow,  Beekman,  Denniston,  Deyo,  Hand, 
Johnson,  Lott,  Porter,  Sanford,  J.  B.  Smith,  8. 
Smith,  Wheeler,  Williams  and  Wright — 15. 

Judgment  reversed. 

Reversing— 11  Paige,  289. 

Same  case— 1  Hoffm.,  382. 

Overruled-19  N.  Y..384,  400. 

Distinguished— 4  Keyes,  589. 

Cited  in— 4  Abb.  App.  Dec.,  226  ;  1  _Hun,  513  ;  21 


Hun,  153 ;  3  T.  &  C.,  626 ;  62  Ind.,  96 ;  4  Mont.,  208. 
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7O5*1  *The  Constitution  of  the  State  of 
New  York,  adopted  in  1846,  having  provided 
that  the  Court  of  Chancery  and  the  Supreme 
Court  of  Judicature  theretofore  existing.should 
cease  on  the  first  day  of  July,  1848,  at  the  ad- 
journment of  the  May  Term  of  the  latter  court, 
on  the  18th  of  May,  1848,  a  meeting  of  the  mem- 
bers of  the  Bar,  in  attendance,  was  held  at  the 
court  room  in  the  City  Hall,  in  the  City  of  New 
York,  when  Mr.  A.  L.  Jordan,  Attorney- 
General  of  the  State,  was  called  to  the  chair, 
and  Mr.  H.  R.  Selden,  of  Rochester,  appoint- 
ed Secretary. 

On  motion  of  Mr.  Taber  of  Albany,  it  was 

Resolved,  That  a  committee  of  five  be  ap- 
pointed to  prepare  resolutions  expressive  of 
the  views  of  the  meeting. 

The  Chair  appointed  Messrs.  Taber  of  Al- 
bany, Kirkland  of  Utica,  Reynolds  of  Al- 
bany, and  Silliman  and  Noyes  of  New 
York. 

The  committee  withdrew,  and  after  a  short 
absence  reported  the  following  resolutions 
which  were  unanimously  adopted. 

Resolved,  That  in  taking  our  final  leave  of 
the  original  Supreme  Court  of  this  State,  a  tri- 
bunal which  has  existed  without  essential 
change  for  more  than  a  century  and  a  half, 
and  during  this  large  portion  of  our  whole 
colonial  and  national  existence,  has.  by  its 
wise  and  upright  decisions,  commanded  the 
unwavering  confidence  of  the  community,  and 
moulded  the  common  law  into  a  happy  con- 
formity to  our  free  institutions — a  tribunal 
never  tarnished  by  the  breath  of  suspicion, 
which  has  embodied  some  of  the  most  illustri- 
ous names  afforded  by  judicial  history,  and 
whose  published  decisions  for  the  last  half  cent- 
ury have  exhibited  a  body  of  municipal  law 
honored  at  home  and  respected  everywhere — 
we  are  impressed  with  a  feeling  of  regret,  mit- 
7O6*]  igated  *only  by  the  hope  that  the  tri- 
bunal which  succeeds  it  will  pursue  a  course 
equally  honorable  and  useful. 

Resnlved,  That  the  present  and  recent  Justices 
of  this  court,  whose  last  term  for  hearing  ar- 
guments has  now  closed,  have  merited  and  se- 
cured the  undiminished  confidence  of  the  pub- 
lic; and  that  by  their  diligent  research,  the 
soundness  and  accuracy  of  their  opinions,  and 
their  uniform  kindness  and  courtesy  to  the 
profession,  they  are  entitled  to  our  highest  re- 
spect and  regard,  and  are  followed  by  our  cor- 
dial wishes  for  their  individual  prosperity  and 
happiness. 

Resolved,  That  we  deem  the  close  of  our 
former  judiciary  system  a  fitting  occasion  for 
the  expression  of  our  respect  and  regard  for 
the  eminent  jurist  who  for  so  many  years  past 
has  discharged  the  laborious  and  responsible 
duties  of  Chancellor  of  this  State,  and  whose 
last  term  for  hearing  arguments  has  also  re- 
cently ended.  That  the  published  volumes  of 
his  reports  evince  a  degree  of  acuteness  and 
discrimination,  love  of  truth,  sound  morality, 
980 


and  thorough  legal  research,  unsurpassed  by 
any  others,  and  honorable  alike  to  himself  and 
the  jurisprudence  of  our  State. 

Resolved,  That  the  Chairman  and  Secretary 
cause  the  proceedings  of  the  meeting  to  be- 
published,  and  that  they  also  furnish  to  each 
of  the  Judges  of  the  Supreme  Court,  and  to- 
the  Chancellor,  a  copy  of  such  proceedings. 
A.  L.  JORDAN,  Chairman. 

H.  R.  SELDEN,  Secretary. 


Copies  of  the  report  of  the  proceedings  were, 
pursuant  to  the  resolution,  communicated  to- 
the  justices  of  the  Supreme  Court  and  the 
Chancellor,  who  replied  thereto  as  follows: 

UTICA,  June  80,  1848. 

GENTLEMEN — I  had  the  honor  to  receive  a 
few  days  since,  your  letter  inclosing  the  pro- 
ceedings of  a  meeting  of  members  of  the  Bar 
at  the  close  of  the  late  May  Term  of  the  Su- 
preme Court,  and  which  has  hitherto  remained 
unacknowledged.  These  proceedings  of  the 
Bar  have  given  my  brethren  of  the  Supreme 
Court  «and  myself  the  most  sincere  gratifica- 
tion, as  they  also  constitute  the  highest  reward 
which  could  be  bestowed.  We  are  greatly 
debtors  to  the  gentlemen  of  the  legal  profes- 
sion, as  well  for  the  aid  furnished  by  elaborate 
investigations  and  luminous  arguments,  as  for 
the  courtesy  and  respect  which  *have  [*7O7 
been  uniformly  extended  to  us,  and  for  which 
we  desire  to  make  our  sincere  and  heartfelt  ac- 
knowledgments. It  has  been  our  aim  faith- 
fully to  administer  the  law  as  we  found  it,  and 
to  maintain,  unimpaired,  the  reputation  of  the' 
tribunal  of  which  we  were  judges;  and  looking 
to  the  testimonials,  although  perhaps  too  com- 
plimentary, contained  in  the  proceedings  of  the 
Bar,  we  may  indulge  the  belief  that  our  efforts- 
have  not  been  wholly  unsuccessful. 

This  day  brings  our  judicial  term  to  a  close, 
and  we  shall,  I  trust,  be  allowed  to  take  a 
place  to-morrow  with  our  brethren  of  the  Bar, 
a  position,  than  which,  when  rightly  main- 
tained, none  can  be  more  honorable  or  useful. 
I  am,  gentlemen, 

With  great  respect, 

Your  very  obedient  servant, 
SAMUEL  BEARDSLEY. 
To  A.  L.  JORDAN  and  H.  R.  SELDEN,  Esquires, 

Chairman  and  Secretary  of  a  meeting  of  the 

Bar. 


SARATOGA  SPRINGS,  June  19,  1849. 

GENTLEMEN — Permit  me  through  you  to- 
tender  to  the  gentlemen  of  the  Bar  my  most 
grateful  acknowledgments  for  their  kind  and 
complimentary  resolution,  which  you  were  in- 
structed to  communicate  to  me,  and  which  I 
received  a  few  days  since. 

DENIO  5. 
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The  intimate  and  very  pleasant  relations 
which  have  existed  between  the  members  of 
the  Bar  of  this  State  and  myself,  since  I  took  a 
seat  upon  the  Bench,  and  the  uniform  support 
and  kindness  I  have  received  from  them  during 
the  judicial  labors  of  more  than  a  quarter  of  a 
century,  will  ever  be  remembered  with  feelings 
of  the  deepest  gratitude.  If  in  the  discharge 
of  my  official  duties  as  Cliancellor  any  judicial 
reputation  has  been  acquired,  I  am  mainly  in- 
debted for  it  to  the  great  aid  I  have  constantly 
received  from  the  profound  researches  and  the 
able  discussions  of  a  most  enlightened  and  in- 
telligent Bar;  a  Bar  composed  of  gentlemen 
whose  legal  learning  is  at  least  equal  to  that  of 
the  Bar  of  any  other  State  or  country,  and  who 
for  love  of  truth  and  justice  are  not  surpassed 
by  the  members  of  any  other  profession,  or  of 
any  class  of  society. 

The  very  flattering  commendation  of  my  ju- 
dicial services,  by  this  resolution  of  my  pro- 
fessional brethren  who  have  witnessed  the 
manner  in  which  those  services  have  been  per- 
DENIO  5. 


formed,  and  who  can  best  appreciate  their  val- 
ue, is  most  gratifying  to  my  feelings;  as  it  is 
the  strongest  *assurance  I  can  receive  [*7O8 
that  my  honest  endeavors  to  discharge  the 
high  trust,  committed  to  me  by  my  fellow  cit- 
izens, in  such  a  manner  as  to  benefit  those 
from  whom  I  received  it,  have  not  wholly 
failed. 

Have  the  goodness  to  communicate  to  the  le- 
gal gentlemen  whom  you  represent,  my  best 
wishes  for  their  prosperity  and  happiness,  in- 
dividually as  well  as  collectively.  May  they 
continue  to  maintain  that  love  of  truth  and 
justice  which  is  so  essential  to  their  usefulness 
in  the  profession;  and  may  they  all  possess 
that  high  Christian  morality  and  faith  which 
is  necessary  to  solace  them  in  a  dying  hour. 
And  accept  for  yourselves,  gentlemen,  the  as- 
surance of  my  sincere  respect  and  esteem. 

R.  HYDE  WAL WORTH. 
Messrs.  A.  L.  JORDAN  and  H.  R.  SELDEN, 

Chairman  and  Secretary  of  meeting  of  the 

members  of  the  Bar. 
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ACCORD  AND  SATISFACTION. 

See  CONSIDERATION. 

Acceptance  of  a  less  sum  than  amount  due ; 
Dispute  as  to  the  amount  due; 
Additional  consideration ; 
Acceptance  of  personal  property  ; 
Acceptance  of  new  and  additional  security. 
Palmerton  v.  Huxford,  534 

ACTION. 

Actio  personalia. 

Osborn  v.  Bell,  812 

ADVERSE  POSSESSION. 
See  REAL  PROPERTY. 

ALIENS. 

Their  rights  as  to  real,  property ; 

Brown  v.  Sprague,  874 

ARBITRATION  AND  AWARD. 

Requisites  of  award ; 

Void  in  part  and  good  in  part. 

Matter  of  Williams,  544 

Submission  to  arbitrators  ; 
Whether  all  must  act ; 
Effect  of  Statutes  in  New  York. 

Cope  v.  Gilbert,  598 

BAILMENT. 

Lien  of  bailee  for  hire. 

Gregory  v.  Stryker,  252 

BANKRUPTCY. 

Discharge ;  what  debts  not  discharged;  what 
does  not  pass  to  assignees. 

White  v.  Plait,  778 

BILLS,  NOTES  AND  CHECKS. 

See  EVIDENCE. 

Accommodation  paper  ; 

Diversion  of; 

Notice  of  protest ;  where  to  be  sept. 

Seneca  Co.  Bank  v.  Neast,  799 

Declarations  of  former  holder  as  evidence ; 
Parties  to  notes  as  witnesses. 

Brisbane  v.  Pratt,  498 

Demand ;  where  made  when  maker  or  ac- 
ceptor has  removed  to  another  State. 
Place  of  date  as  evidence  of  residence  of 
drawee  or  maker. 

Taylor  v.  Snyder,  311 

Letter  of  credit. 

Birckhead  v.  Brown,  162 
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Negotiable  paper;    essential    qualities  of 
notes  and  bills  ;  medium  of  payment ;  in- 
struments payable  out  of  a  particular  fund. 
Worden  v.  Dodge,  532 

Notice  of  dishonor  ;  what  it  must  contain. 
Wynn  v.  Alden,  533 

Negotiable  paper ;  when  payment  of  pre- 
cedent debt. 

Monroe  v.  Hoff,  809 

Negotiable  paper ; 
Guaranty  of  ;  Statute  of  Frauds. 

Hallv.  Farmer,  853 

Payment ;  acceptance  of  note  as. 

Waydell  v.  Luer,  405 

Virtual  acceptance,  or  promise  to  accept 
before  bill  is  drawn. 

Ulster  Co.  Bank  v.  McFarlan,     455 
Presentment;  when  payable  at  a  bank. 

Gillettv.  Averill,  715 

Protest;  whether  notary  must  make  demand 
in  person. 

Warnick  v.   Crane,  637 

Protest ;  definitions  ; 
Waiver. 

Coddington  v.  Davis,  266 

Time  of  payment; 

Notes  and  bills  expressing  no  time ;  when 
due. 

Cornell  v.  Moulton,  264 

COMMENCEMENT  OF  SUIT. 

Time  of. 

Cornell  v.  Moulton,  264 

COMMON  CARRIERS. 

Failure  to  deliver  goods  ; 
Measure  of  damages. 

Richardson  v.  Bronson,  705 

Freight ;  liability  of  consignee. 

Merian  v.  Funck,  515 

Lien  for  freight ;  lost  by  delivery. 

Bigelow  v.  Heaton,  649 

"  Pooling"  contracts ; 
Validity  of. 

Stanton  v.  Allen,  835 

COMPROMISE. 

See  CONSIDERATION. 

CONSIDERATION. 

See  EVIDENCE. 

Compromise  of  a  doubtful  claim  as. 

Stewart  v.  Ahrenfeldt,  542 

CONSTITUTIONAL  LAW. 

Declaring  statutes  unconstitutional. 

Morris  v.  People,  395 
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Impairing  obligation  of  contracts  ; 
Alteration  of  remedies. 

Stocking  v.  Hunt,  356 

Power  of  Legislature  as  to  officers. 

Warner  v.  People,  127 

Regulation  of  commerce;  how  far  power 

of  Congress  is  exclusive. 

People  v.  Brooks,  640 

CONTRACTS. 

See  COMMON  CARRIERS, 

MUNICIPAL  CORPORATIONS, 
PARTIES. 

Entire  contracts ;  full  performance,  a  con. 
dition  precedent  to  a  lecovery  on ;  ex- 
ceptions. 

Monell  v.  Burns,  518 

Paige  v.  Ott,  825 

Consideration  ; 

Future  illicit  sexual  intercourse;  promise  of 

putative  father  to  support  a  bastard  child. 

Moral  obligation ;  sufficiency  of. 

Waitv.  Day,  630 

Construction  of  two  or  more  instruments 
together. 

Baker  v.  Thrasher,  648 

Rescission;  return  of  consideration;  wheth- 
er necessary. 

Colville  v.  Besly,  81 

Contract  for  services ; 
Wrongful  dismissal ; 
Damages  ;  other  employment. 

Costigan  v.   Mohawk  &  H. 

Ry.  Co.,  246 

Subscriptions  for  religious,  educational  and 

charitable  objects  ;  how  far  binding. 
Consideration. 

Stewart  v.  Hamilton  GoUege,        172 

CONTRIBUTION. 

Bradley  v.   Burwell,  281 

CONVERSION. 
See  TROVER. 

CORPORATIONS. 

See  EVIDENCE. 

Charter  ;  power  of  officers  ;  formalities; 
Liability  of  stockholders; 
Ultra  Vires. 

McCuUough  v.  Moss,  882 

COVENANTS. 

When  dependent  and  when  independent. 

Williams  v.  Healey,  388 

CRIMINAL  LAW. 

Insanity;  what  mental  disorder  renders  one 
•     incompetent  to  commit  crime  ;  burden  of 

proof ; 
Competency  of  jurors. 

freeman  v.  People,  479 

DAMAGES. 

See  COMMON  CARRIERS, 
CONTRACTS, 
REAL  PROPERTY, 
SLANDER. 
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DOWER. 

Election  between,  and  provision  in  will. 

Church,  v.  Bull,  181 

EASEMENT. 

See  REAL  PROPERTY. 

ELECTION. 

See  DOWER, 

ELECTIONS. 
Ballots ;  Use  of  initials ; 
Number  of  names ; 
Court  may  go  behind  the  returns. 
Mandamus. 

People  v.  Seaman,  826 

ENTAILS. 

Construction  of  New  York  Statute. 

Van  Rennselaer  v.  Poucher,        698 

ESTOPPEL. 

See  INSURANCE. 

EVIDENCE. 

See  BILLS,  NOTES  AND  CHECKS, 
SEDUCTION. 

Admissions  during  negotiations  for  a  com  • 
promise. 

Marvin  v.  Richmond,  280 

Admissibility  of  parolto  explain  or  contra- 
dict the  consideration  clause  of  a  deed. 

Adams  v.  Hull,  139 

Corporations ;  proof  of  incorporation. 

McFarlanv.  Triton  Ins  Co.,        613 
Declarations  of  former  holders  of  negotiable 

paper. 
Party's  own  entries. 

Jermain  v.  Worth,  803 

Foreign  laws  ;  proof  of  ; 
Presumption  as  to  the  existence  of  the  com- 
mon or  local  law  in  other  States    and 
countries ;  the  statute  law  of  the  forum  is 
not  presumed  to  exist  elsewhere. 

Abellv.  Douglass,  583 

Impeachment  of  consideration  expressed 
in  a  sealed  instrument. 

Gitteland  v.  Failing,  791 

Legislative  proceedings; 
Presumption  of  regularity. 
Statute  books  as  evidence. 

Commercial  Bank  v.  Sparrow,      66 
Parol,  inadmissible  to  vary  or  contradict  a 
written  instrument ;  executions ;  this  rule 
applies  to  negotiable  paper. 

Ely  v.  Kttborn,  863 

Party's  own  entries. 

Corning  v.   Ashley,  600 

Presumption  in  favor  of  performance  of 
official  duty. 

Doughty  v.  Hope,  471 

Tax  titles ;  how  far  deed  is  evidence  of  title. 

Striker  v.  Kelly,  144 

Testamony  of  deceased  witness  at  a  former 

trial ;  when  admissible. 

Osborn  v.  Bell,  812 

EXECUTION. 
See  SALES. 
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FORMER  ADJUDICATION. 

When  a  bar. 

Green  v.  Clark,  867 

FRAUD. 

See  SALES. 

Affirmance  of  fraudulent  contract  after  dis- 
covery of  the  fraud  ;  claim  for  damages 
already  sustained,  not  waived. 

Whitney  v.  Allaire,  669 

GUARANTY. 

See  BILLS,  NOTES  AND  CHECKS. 

When  continuing. 

Fellows  v.  Prentiss,  441 

HUSBAND  AND  WIFE. 

Liability  of  husband  for  necessaries  fur- 
nished wife  when  living  away  from  him ; 
What  are  necessaries. 

Blowers  v.  Sturtevant,  492 

INFANCY. 

Liability  of  infant  for  torts;  Liability  of 
parent. 

Tifft  v.  Tifft,  538 

INSOLVENCY. 


Discharge  affects  what  debts. 
Kellogg  v.  Schuyler, 
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INSURANCE. 

Insurable  interest  at  time  of  loss. 

Howard  v.  Albany  Ins.  Co.,        367 
Reference  to  other  papers. 

Jennings  v.  Chenango  Co. 

Mut.  Ins.  Co.,  58 

Waiver  of  forfeiture. 
Estoppel. 

Frost  v.  Saratoga  Ins.  Co.,         738 

INTEREST. 

When  allowed  on  accounts. 

Van  Eemselaer  v.  Jewett,  732 

JURISDICTION. 

Local  actions. 

Graves  v.  WKeon,  255 

JURY. 

See  CRIMINAL  LAW, 
PRACTICE. 

LANDLORD  AND  TENANT. 

Destruction  of  premises;  whether  tenant  is 
released. 

Allen  v.  Culver,  361 

Recoupment  in  actions  between. 

Dorwinv.  Potter,  791 

Tenant  cannot  question  landlord's  title. 

Sharpe  v.  Kelky,  834 

LIBEL. 

See  SLANDER  AND  LIBEL. 

MALICIOUS  PROSECUTION. 

Malice  ;  want  of  probable  cause. 

Foshay  v.  Ferguson,  248 
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MANDAMUS. 

See  ELECTIONS. 
Discretion  of  inferior  courts  not  controlled 

by. 

Elkins  v.  Athearn,  9  9 

MASTER  AND  SERVANT. 

See  CONTRACTS. 

MERGER. 

Higher  security. 

Butler  t>.  Miller,  740 

MORTGAGES. 

See  PLEDGE. 

Distinction  between  mortgages  and  condi- 
tional sales. 

Baker  v.  Thrasher,  648 

MUNICIPAL  CORPORATIONS. 

Contracts  in  excess  of  powers,  void. 

Hodges  v.  City  of  Buffalo,  71 

Power  of,  to  make  by-laws ;  requirements 
of  by-laws. 

Trustees  v.  Keeting,  569 

NEW  TRIAL. 

Error  in  admission  of  evidence;  whether 
cured  by  instructions  to  disregard. 

People  v.  Parish,  529 

Newly  discovered  evidence  as  a  ground 
for. 

Harrington  t.  Bigelow,  71 

Objections  not  taken  at  the  trial,  not  a 
ground  for. 

People  v.  Wilgua,  706 

OFFICERS. 

See  WILLS. 

De  facto ;  who  are. 

Oreenleqfv.  Low,  535 
Exercise  of  powers  vested  in  several ;  wheth- 
er all  must  act. 

Lee  v.  Parry,  520 
Judicial ;  personal  liability  of. 

Merritt  v.  Read,  806 

Ministerial  5  how  far  protected  by  process. 

Lord  v.  Brown,  804 

PARTIES. 

Action  by  third  party  on  contract  between 
others  for  his  benefit. 

Barker  v.  Bucklin,  48 

PARTNERSHIP. 

What  constitutes ; 
Requisites  ;  definitions. 

Everett  v.  Coe,  747 

Power  of  individual  member  to  bind  firm. 

Stoats  v>.  Howlett,  671 

Wilkins  v.  Pearce,  872 

Sale  of  member's  interest  under  execution. 

Walsh  v.  Adams,  304 

PAYMENT. 

See  BILLS,  NOTES  AND  CHECKS. 

Application  of  payments. 

Van  Eensselaer  v.  Roberts,    •        848 
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Voluntary  payment  under  mistake ;  Re- 
covery. 

Supervisors  v.  Briggs,  41 

Presumption  of,   from  lapse  of  time. 

Henderson  v.  Henderson.  371 

PERPETUITIES. 

See  REAL  PROPERTY. 

PLEDGE. 

Distinction  between  pledge  and  mortgage; 
when  pledgee  may  sell ;  demand  and  no- 
tice. 

Stearns  v.  Marsh,  556 

PRACTICE. 

Affidavits  and  declarations  of  Jurors  5  ad- 
missibility  of. 

Brownell  v.  McEwen,  811 

PRESCRIPTION. 

See  REAL  PROPERTY. 

PRINCIPAL  AND  AGENT. 

Liability  of  agent  on  contracts  made  by 
him. 

Plait  v.  Calhell,  474 

Liability  of  principal  for  negligence  of  agent 
or  failure  to  perform  his  duty. 

Denny  v.  Manhattan  Co.,  73 

PRINCIPAL  AND  SURETY. 

What,  in  general,  will  discharge  surety. 
Contract,  strictly  construed. 

La  Farge  v.  Herter,  315 

Payment  of  judgment  by  surety ;  assign- 
ment; subrogation. 

Right  of  surety  to  recover  from  principal 
amount  paid  on  his  account. 

Bank  of  Salina  v.  Abbott,  324 

•QUO  WARRANTO. 

Against  usurper  of  a  public  office;  Court 
may  go  behind  the  returns  of  the  can- 
vasser. 

People  v.  Seaman,  827 

RAILROADS. 

"Pooling"  contracts; 
Validity  of. 

Stanton  v.  Allen,  835 

REAL  PROPERTY. 

Adverse  possession;  what  constitutes; 
Conveyance  of  lands  held  adversely,  void. 

Roseboom  v.  Van  Vechten.  828 

Adverse  possession  ; 
Possession  of  tenant,  not  adverse. 

Sharpe  v.  Kelley,  834 

Covenant  to  convey ;  breach  by  bona  fide 
vendor  because  of  discovery  of  defect  in 
title; 
Measure  of  damages. 

Peters  v.  M'Keon,  667 

Dedication  to  public  use. 
Prescription;  easement  by. 

Lansing  v.    Wiswatt,  759 

Parol  contract  for  sale  of  land; 
Effect  of  payment  and  possession. 

Abbott  v.  Draper,  494 
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Perpetuities;  Suspension  of  the  power  of 

alienation; 
Limitation  in  New  York. 

DeKay  v.  Irving,  909 

Unrecorded  deed ; 
Subsequent  purchase; 
Notice ;  sufficiency  of. 

Fort  v.  Burch,  750 

RECOUPMENT. 

See  LANDLORD  AND  TENANT. 

SALES. 

See  MORTGAGES. 
Possession  retained  by  vendor; 
Fraud ; 

Sale  on  execution  must  be  in  the  place  where 
the  property  is. 

Tifftv.  Barton,  536 

Stoppage  in  transitu; 
How  long  right  of  continues. 

Mottram  v.  Hayer,  903 

Warranty ;  Implied  warranty  of  wholesome- 
ness  in  sales  of  provisions  for  domestic  use. 
Moses  v.  Mead,  899 

When  title  passes. 

Olyphant  v.  Baker,  816 

SEDUCTION. 
Who  may  maintain  action  for;  evidence. 

Brownell  v.  McEwen,  811 

SLANDER  AND  LIBEL. 
Malice; 

Privileged  communications. 

Washburn  v.  Cooke,  298 

Mitigation  of  damages. 

Hamer  v.  McFarlin,  654 

Repetition  of  slanderous  charge;  repetition 
by  others. 

Keenholts  v.  Becker,  382 

STATUTES. 

See  CONSTITUTIONAL  LAW. 
Construction  of. 

Rue  v.  Alter, .  726 

Implied  prohibition. 

Griffith  v.  Wells,  339 

STATUTE  OF  FRAUDS. 

See  BILLS,  NOTES  AND  CHECKS. 
Parol  contract  for  labor;  when  void  as  not 
to  be  performed  within  a  year. 

Broadwellv.  Getman,  63 

Promise  to  pay  debt  of  another  on  a  new 
and  original  consideration. 

Barker  v.  Bucklin,  48 

Promise  to  pay  debt  of  another ; 
Expression  of  consideration. 

Stoats  v.  Hewlett,  671 

STATUTE  OF  LIMITATIONS. 
Computation  of  time. 

Cornell  v.  Moulton,  264 

TORTS. 

See  INFANCY. 

TROVER. 

Change  of  identity ; 

When  wrong-doer  acquires  title. 

Silsbury  v.  McCoon,  593 
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USURY. 

Classified  list  of  notes. 

Schroeppel  t>.  Corning,  767 

Compensation  for  difference  in  exchange 

Gillett  v.  Averitt,  715 

New  securities. 

Milter  v.  Hull,  512 

Sale  of  credit. 

More  v.  Howland,  568 

WILLS. 

See  DOWER. 
Devise; 

Naked  possibility  cannot  be  released  or  as- 
signed. 

Edwards  v.  Varick,  916 

Power  of  executors  to  sell  real  estate; 
936 


Whether  all  must  act. 

Niles  v.  Stevens, 
Testamentary  capacity. 

Blanchard  v.  Nestle, 

WITNESSES. 

See  BILLS,  NOTES  AND  CHECKS. 

Cross-examination  as  to  collateral  facts. 

Howard  v.  City  Fire  Ins.  Co.,     652, 
Impeachment ; 
Former  bad  character; 
Presumption  as  to  continuance. 

Sleeper  v.  Van  Middlesworth,       627 
Impeachment  of; 
Evidence  of  good  character; 
Evidence  of  hostile  feeling. 

Starksv.  People,  722: 

DENIO  2,  3,  4,  5. 


GENERAL  INDEX 


DENia'S  REPORTS,  VOLS.  2,  3,  4,  5,  CONTAINED  IN  THIS  BOOK. 


N.  B.-Blackfaced  figures  indicate  the  page  of  this  book  on  which  the  volume  paging  referred  to 
is  found. 


ABATEMENT. 

See  PLEADINGS. 

A  suit  against  trustees  of  a  school  district  does  not 
abate  by  the  expiration  of  their  term  of  office  and 
the  election  of  their  successors. 

Colegrove  v.  Breed,  2  Denio,  125, 

ACCORD  AND  SATISFACTION. 

Where  a  claim  is  disputed,  the  acceptance  of  a 
part  upon  a  compromise,  is  a  good  accord  and  i 

M &Ctpolmerton  t>.  Huxford,  4 Denio  166,  534 

One  who  receives,  although  under  protest,  the 

sum  allowed  him  by  audit  of  the  superintendents 

of  the  poor,  cannot  afterwards  claim  anything  in 

addltiFedder  v.  Supts.  of  Schenectady,  5  Denio, 
564, 

ACKNOWLEDGMENT  AND  PROOF 
OF  DEEDS. 

That  a  deed  comes  from  proper  custody  and  is 
more  than  thirty  years  old,  is  not  sufficient  to  es- 
tablish its  validity  when  no  proof  is  given  of  its  ex- 
ecution or  possession  under  it. 

WiUson  v.  Belts,  4  Demo,  201, 

The  presumption  in  favor  of  the  validity  of  an 
ancient  deed  under  which  no  possession  has  been 
had,  is  destroyed  by  proof  that  the  grantor  soon 
after  gave  another  deed  of  the  same  premises. 
Idem. 

ADMINISTRATORS. 

See  EXECUTORS  AND  ADMINISTRATORS. 

ADVERSE  POSSESSION. 

A  tenant  can  render  his  possession  adverse  so  as 
to  make  void  a  conveyance  by  the  landlord  only  by 
public  acts  and  claim,  if  at  all. 

Shai~pe  v.  KeUey,  5  Denio,  431, 
Twenty  years  uninterrupted  and  unqualified  en 
joyment  of  a  way.  is  decisive  evidence  of  a  grant. 
Lansing  v.  Wiswall,  5  Denio,  213, 

ALIENS. 

The  Treaty  of  1783  did  not  provide  that  lands  hel 
by  British  subjects  could  descend  to  alien  heirs,  a 
least  if  born  after  July  4, 1776. 

Brown  v.  Sprague,  5  Denio,  545, 
An  alien  widow  whose  husband,  being  a  citizen 
purchased  lands  during  their  coverture  in  l&S,  an 
died  in  1838,  was  not  entitled  to  dower. 
Currin  v.  Finn,  3  Denio,  229, 

AMENDMENT. 

See  JUSTICE'S  COURT. 

Final  process  (e.  g.,  a  ca.  sa.)  returnable  on  Sunda 
or  out  of  term,  is  amendable ;  mesne  process  is  no 

Stone  v.  Martin,  2  Denio.  185, 

Upon  declaration  in  ejectment  which  does  no 

state  plaintiff's  interest,  evidence  of  title  in  fee  ma 

*   be  given,  and  the  declaration  amended  on  paymen 

of  costs  of  motion.  ,„ 

Fanning  v.  Farley,  4  Denio,  263. 
After  declaration  in  assumpsit  has  been  amende 
to  claim  less  than  $500,  the  suit  is  not  removable  1 
the  U.  S.  Circuit  Court.    The  amendment  may  b 
made  after  petition  to  remove. 

People  v.  Judges  of  N,  Y.  C.  P.,  2  Denio, 

197, 
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A  judge's  certificate  that  plaintiff's  evidence 
ould  apply  to  good  counts,  will  not  allow  a  gen- 
ral  verdict  to  be  amended  where  a  portion  of  the 
vidence  is  certified  which,  in  fact,  can  apply  only 
o  a  bad  count.  OOK 

PosUey  v.  Mott,  3  Denio,  353, 

ANIMALS. 

The  owner  of  cattle  is  bound  to  take  care  of  them 
nd  "ordinary  care  and  prudence  "is  no  defense 
or  their  trespassing. 

Tonawanda  R.  R.  Co.  v.  Munger.  5  Denio, 

255 

One  who  allows  his  dog  to  be  at  large  with  notice 
hat  he  has  previously  bitten  people,  is  absolutely 
able  for  injuries  caused  by  his  bite,  and  can  give 
o  evidence  to  show  that  the  dog  is  usually  nann- 

?88'  Buckley  v.  Leonard,  4  Denio,  500,  651 

An  owner  is  not  liable  for  acts  of  his  vicious  doar 
nless  he  has  knowledge  that  the  dog  is  vicious. 

Tifft  v.  Tifft,  4  Denio,  175.  »•»»• 

Where  trespassing  swine  kill  a  cow  and  call,  tn 
vwner  is  not  liable  without  proof  of  a  scienter  as  to 
heir  vicious  propensity. 

Lyke  v.  Van  Leuven,  4  Denio,  12 ,, 
One  whose  oxen  are  trespassing  on  a  railroad 
ruiltv  of  contributory  negligence,  which  will  pre- 
sent his  recovery  if  they  are  negligently  killed  by 
,he  railroad  company's  servants. 

Tonawanda  R.  R.  Co.  v.  Munger,  5  Denio, 
255, 

APPEAL  AND  ERROR. 

An  appeal  to  the  Court  of  Appeals  cannot  be 
taken  from  a  decree  or  order  made  in  a  cause  m 
equity  at  a  special  term  of  the  Supreme  Court. 
Grade  v.  Freeland,  3  Denio,  609, 

One  of  two  joint  debtors,  who  refuses  to  join  m 
writ  of  error,  is  a  competent  surety  for  the  other. 
Thompson  v.  Valarino,  3  Denio,  1.9, 

A  joint  debtor  not  served  with  process,  is  a  proper 
party  to  a  writ  of  error  and  may  be  ordered  to  join 
therein  or  be  barred  from  writ  of  error  thereafter^ 

Bond  on  writ  of  error  must  not  be  less  than  $150^ 
no  matter  how  small  the  judgment. 

Phelps  v.  The  First  Refd.  Dutch  Ch.,  3  ^^ 

An  oSect?on^annot  be  started  on  writ  of  error 
which,  if  made  at  the  proper  time,  might  have  been 
answered  successfully,  e.  o.,  that  a  school-tax  for 
$212  should  have  been  for  $211  only. 

Williams  v.  Larkin,  3  Denio,  114,  9 

A  judgment  of  reversal,  based  on  insufficient 
groundsT  will  be  sustained  if  good  grounds  therefor 
in  fact  existed.  Kno, 

Delandv.  Richardson,  4 Denio,  95,  « 

If  any  material  part  of  a  plaintiff  s  case  bi 
justice  of  the  peace  is  unsupported  by  evidence, 
judgment  in  hisfavor  will  be  reversed,  although  the 
proof  completely  sustained  a  declaration  which  was- 
not  demurred  to.  Ko«. 

Tifft  v.  Tifft,  4  Denio,  175, 

A  court  of  appellate  jurisdiction  cannot  reverse  a 
judgment  of  nonsuit  which  has  been  produced  by 
the  voluntary  act  of  the  plaintiff  himself. 

0' Dougherty  v.  Aldrich,  5  Demo,  38o,  « 

The  plea  of  Statute  of  Limitations  in  bar  of  a  w  rit 
of  error  having  been  found  in  favor  of  the  plaintiff, 
the  court  will  not  proceed  to  reverse  the  Judgment 
except  on  regular  hearing  as.  on  joinder  in  error 
Hymann  v.  Cook,  2  Denio,  201, 
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A  judgment  will  not  be  reversed  for  an  erroneous 
charge  In  favor  of  the  plaintiff  in  error. 
Burroughs  v.  Bloomer,  5  Demo,  533, 

An  error  book  to  be  used  on  argument  must  con- 
tain a  copy  of  the  bill  of  exceptions,  signed  by  the 
judges  or  certified  by  the  clerk  to  have  been  signed 

v.  Rhan,  5  Denio,  234,  766 


ARBITRATION  AND  AWARD. 

A  submission  of  matters  arising  on  contract  will 
not  award  that  a  party  should  answer  for  the  de- 
fault of  a  company  whose  property  he  had  convert- 
ed. or  that  he  should  buy  certain  stock  of  the  com- 
pany from  the  other  party. 

In  re  Williams,  4  Denio,  194,  544 

A  submission  to  arbitration  under  the  statute, 
which  does  not  expressly  authorize  costs,  author- 
izes an  award  of  the  expenses  of  arbitration,  but  not 
-of  the  other  party's  costs. 

In  re  Vanderveer,  4  Denio,  249,  • 

An  award  by  only  two  of  three  arbitrators  on  a 

parol  submission,  is  void  unless  there  is  an  express 

provision  therein  that  such  an  award  shall  be  valid. 

Cope  v.  Gilbert,  4  Denio,  347,  598 

ARREST  OF  JUDGMENT. 

When  one  of  several  counts  is  bad  and  a  general 
verdict  is  rendered  on  evidence,  a  part  of  which 
could  apply  only  to  the  bad  count,  judgment  must 
be  arrested  but  venire  de  nnvo  may  be  allowed  on 
terms. 

Postley  v.  Mott,  3  Denio,  353,  385 

ASSAULT  AND  BATTERY. 

Unnecessary  force  used  in  defense  of  property. 
makes  one  liable  for  assault  and  battery. 

Scribner  v.  Beach,  4  Denio,  448,  633 

One  must  not  assault  another  for  trespass  unac- 
companied with  violence,  without  first  requesting 
him  to  depart  or  desist.  Idem.  633 

ASSIGNMENT. 

See  ASSIGNMENTS  FOB  CREDITORS,  MORTGAGE, 

ETC. 

An  assignment  of  judgment  is  sufficient  if  it  state 
•correctly  the  title  of  the  suit,  although  it  does  not 
mention  the  time  when  or  court  in  which  it  was 
rendered. 

People  v.  Fleming,  4  Denio,  137,  524 

The  assignment  of  a  judgment  without  subscrib- 
ing witnesses,  may  be  proved  in  proceedings  to  re- 
deem land  by  the  affidavit  of  any  person  who  saw  it 
executed.  Idem.  524 

Under  Act  of  April,  1836,  providing  for  extra  al- 
lowance to  contractors  on  the  canal,  the  assignee  of 
a  contract  who  completed  it,  is  entitled  to  such  al- 
lowance and  could  recover  it  from  the  original  con- 
tractors who  had  received  it  under  an  award  on  the 
-contract. 

Muncell  v.  Lewis,  2  Denio,  224,  11O 

A  general  release  given  to  a  lessee  after  assign- 
ment of  his  term,  is  no  bar  to  an  action  for  rent 
against  the  assignee. 

McKeon  v.  Whitney,  3  Denio,  452,  420 

A  demand  in  trover  goes  to  the  receiver  of  an  in- 
solvent corporation  among  "  things  in  action,"  and 
no  assignment  to  him  is  necessary. 

Oillet  v.  Fairehild,  4  Denio,  80,  504 

ASSIGNMENTS  FOR  CREDITORS. 

A  general  assignment  of  all  estate  real  and  per- 
sonal, made  by  a  debtor  in  1811,  passes  the  title  to 
lands  owned  by  him  although  not  included  in  his 
inventory. 

Roseboom  v.  Mosher,  2  Denio,  61,  54 

Mere  lapse  of  time  without  payment  of  the  debts. 
creates  no  presumption  of  reconveyance  by  assign- 
ees of  a  general  assignment.  Idem.  54 

An  assignment  is  void  unless  it  definitely  fixes 
creditors'  respective  rights  under  it  ;  any  power  in 
the  assignor  or  assignee  to  make  future  prefer- 
ences, is  fatal. 

Sheldon  v.  Dodge,  4  Denio,  217,  552 

A  preference  of  a  creditor  for  more  than  was  act- 
ually due,  although  a  loan  for  the  balance  was  daily 
expected,  vitiates  an  assignment.  Idem.  552 

A  voluntary  assignment  without  preference,  un- 

der the  Act  of  1831,  made  by  the  debtor  after  arrest 

-and  before  the  adjudication,  is  a  fraud  upon  the 

Act  and  void  as  against  the  prosecuting  creditor. 

Spear  v.  Wardell,  3  Denio,  607,  475 
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Where  a  plaintiff,  pending  suit,  makes  a  general 
assignment,  the  assignees  do  not  become  liable  for 
costs  unless  they  take  part  in  the  suit. 

'  Taylor  v.  Bolmer,  2  Denio,  193,  1OO 

ASSUMPSIT. 

An  officer  who,  in  good  faith,  takes  goods  of  the 
wrong  person  in  collection  of  taxes,  is  liable  only  in 
trespass,  not  in  assumpsit. 

Osborn  v.  Bell,  5  Denio,  370,  812 

ATTACHMENT. 

An  affidavit  made  to  procure  an  attachment,  cer- 
tified by  the  justice  as  sworn,  is  sufficient,  although 
not  signed  by  the  witness. 

Millius  v.  Shafer.  3  Denio,  60,  381 

An  attachment,  where  intent  to  defraud  creditors 
is  material,  will  be  wholly  void  unless  the  affidavits 
allege  such  intent. 

Miller  v.  Brinkerhoff,  4  Denio,  118,  517 

An  attachment  against  a  non-resident  debtor,  does 
not  become  void  for  delay  (even  for  more  than  two 
years)  in  publishing  notice.  The  appointment  of 
trustees  is  conclusive  evidence  of  the  validity  of  the 
attachment  except  as  to  acquiring  jurisdiction  in 
the  first  instance. 

In  re  Clark,  3  Denio,  167.  319 

Judgment  against  a  defendant  not  personally 

served  in  an  attachment  suit  based  on  the  fact  of 

his  being  a  non-resident,  will  be  reversed  unless  that 

fact  appears  on  the  record. 

Taylor  V.  Heath,  4  Denio,  692,  683 

In  suit  on  a  bond  given  to  release  an  attachment, 
the  attachment  will  be  presumed  valid  in  the  ab- 
sence of  proof  to  the  contrary. 

Kanouse  v.  Dormedy,  3  Denio,  567,  46O 

A  bond  to  procure  an  attachment  signed  "  W.  S. 
agent  for  J.  S.,"  if  properly  signed  by  the  sureties, 
is  sufficient. 

Millius  v.  Shafer,  3  Deni9,  60,  381 

An  attachment  cannot  be  issued  on  an  affidavit 
which  states  facts  only  on  information  and  belief. 

Dewey  v.  Greene,  4  Denio,  93,  508 

The  obligors  on  an  attachment  bond,  upon  judg- 
ment against  plaintiff,  are  prima  facie  liable  for  the 
full  value  of  the  goods  seized. 

Earl  v.  Spooner,  3  Denio,  246,  347 

Judgment  on  attachment  against  two  joint  debt- 
ors, will  be  reversed  where  return  shows  nothing  in 
regard  to  service  upon  one  of  them. 

Cook  v.  McDoel,  3  Denio,  317.  372 

It  is  not  necessary  to  prove  affirmatively  that  the 
justice  had  jurisdiction  of  attachment  proceedings 
in  order  to  recover  on  the  bond  given  therein. 

Whiley  v.  Sherman,  3  Denio,  185,  325 

ATTORNEY  AND  CLIENT. 

An  attorney  of  record  is  not  authorized  to  receive 
payment  on  a  judgment  and  to  discharge  it  more 
than  two  years  after  it  was  entered. 

Chautauqua  Co.  Bank  v.  Risley,  4  Denio, 

480,  644 

It  is  no  part  of  the  duty  of  an  attorney  who  issues 
an  execution,  to  direct  or  control  the  sheriff  in  en- 
forcing it,  and  he  is  not  entitled  to  double  costs  for 
defending  an  action  arising  from  such  directions. 

Ray  v.  Birdseye,  5  Denio,  619,  9OO 

A  solicitor  or  counselor  of  the  Court  of  Chan- 
cery is  not  permitted  to  contract  with  his  client, 
pending  suit,  for  a  part  of  the  subject-matter  of  lit- 
igation as  compensation  for  his  services. 

Wallis  v.  Loubat,  2  Denio,  607,  243 

Plaintiff's  attorney,  as  such,  has  no  authority  aft- 
er judgment  to  direct  the  sheriff  what  property  to 
levy  upon  on  execution;  and  such  directions  if  given 
cannot  make  the  plaintiff  liable. 

Averitt  v.  Williams,  4  Denio,  295,  579 

An  attorney  is  not  liable  for  costs  where  his  client 
removes  from  the  State  pending  suit. 

Alexander  v.  Carpenter,  3  Denio,  266.          354 
A  mortgage  given  by  a  client  to  his  solicitor  is 
presumed  to  be  invalid  until  its  fairness  is  affirma- 
tively established. 

Evans  v.  Ellis,  5  Denio,  640,  907 


BAILMENT. 

See  PLEDGE. 

If  on  demand  of  a  bailee,  although  not  at  the 
proper  place,  he  denies  the  bailor's  right,  no  other 
demand  need  be  made. 

Dunlap  v.  Hunting,  2  Denio,  643,  257 

DENIO  2,  3,  4,  5. 
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Where  plaintiff's  written  contract  merely  allowed 
lumber  to  be  shipped  in  his  own  name  by  P.  as 
aK™nMo  remain  to  until  defendants  should  receive 
it  and  account  to  him  for  the  whole  sum  unpaid, 
they  could  obtain  no  title  from  P  without  paying 
uHintiff.  P.  was  a  mere  bailee,  and  not  a  factor  en- 
trusted with  goods  for  consignment  or  sale. 
Covill  v.  HiU,  4  Denio,  323, 

BANKS  AND  BANKING. 

See  BILLS,  NOTES  AND  CHECKS. 

A  bank  authorized  by  charter  to  hold  such  lands 
"  as  shall  have  been  purchased  at  sales  upon  judg- 
ments, etc.,"  cannot,  although  being  a  judgment 
creditor,  purchase  the  right  of  a  senior  judgment 
creditor  whose  interest  and  right  to  a  deed  had  be- 


.  Bk.  v.Risleu,  4  Denio  480     644 
Under  the  general  Banking  Law  amended  by  the 
Act  of  1840,  a  promissory  note  by  a  banking  associa- 
tion, although  not  intended  to  circulate  as  money, 
is  void,  unless  payable  on  demand  and  without  m- 

Sicift  v.  Beers,  3  Denio,  70,  2** 

The  Commercial  Bank  of  Buffalo  had  no  power  to 
deal  in  State  stocks.  R1 

Austin  v.  Daniels,  4  Denio,  299. 

BANKRUPTCY. 

A  discharge  in  bankruptcy  does  not  prevent  an 
attachment  for  criminal  contempt  prior  to  dis- 
charge in  disobeying  an  injunction  issued  upon  a 
judgment  creditor's  bill.  A  fine  may  be  enforced 
sufficient  to  pay  the  creditor's  claim. 
MUCH  v.  Jordan,  2  Demo,  5(0, 

The  lien  upon  a  debtor's  property  and  rights  in  ac- 
tion created  by  execution  returned  unsatisfied  and 
the  commencement  of  a  judgment  creditor  s  suit,  is 
not  devested  by  a  subsequent  discharge  in  bank- 

rUTo°giVe  jurisdiction  under  the  Act  of  1831,  to  dis- 
charge an  insolvent  debtor  from  imprisonment,  a 
petition  reciting  a  bond  given  under  sec.  10,  must 
show  also  that  it  was  under  subdivision  4.  as  sec.  10 
mentions  another  bond  which  would  be  insufficient. 

People  v.  .Reed,  5  Denio,  554, 

One  who  collects  money  upon  notes  intrusted  to 
him  for  collection,  acts  in  a  fiduciary  capacity,  and 
his  liability  is  not  affected  by  a  discharge  in  bank- 

rUPtCVF/iite  v.  Platt,  5  Denio,  269,  ?78 

A  discharge  in  bankruptcy  is  no  bar  to  an  action 

for  rent  accrued  after  the  bankrupt's  petition  was 

presented.'although  upon  a  lease  made  prior  thereto. 

Stinemets  v.  Ainslie,  4  Denio,  573, 

A  cause  of  action  for  trespass  is  not  a  debt  within 

the  meaning  of  the  Bankrupt  Act,  and  is  not  affect- 

ed by  a  bankrupt's  discharge.    It  becomes  a  debt, 

upon  judgment  rendered,  and  not  merely  upon  ver- 

Kdlogo  v.  Schuyler,  2  Denio,  73,  58 

A  promise  made  by  a  bankrupt  between  the  time 
of  presenting  his  petition  and  receiving  his  dis- 
charge, will  save  the  debt  from  the  discharge. 

Stilwell  v.  Coope,  4  Denio,  225, 

BASTARDY. 

Under  the  statute  for  support  of  bastards,  the  re- 
puted father  may  be  committed  either  for  non- 
pavment  of  costs  or  for  lack  of  proper  bonds. 

People  v.  Stowell,  2  Denio,  127, 
In  an  action  on  a  bond  given  by  the  putative  fath- 
er in  bastardy  proceedings,  his  infancy  is  no  de 
fense.  ..  _„ 

People  v.  Moores,  4  Denio,  o!8, 
An  appeal  from  an  order  of  filiation  in  a  bastardy 
case  destroys  its  effect  as  resjudicata;  the  proceed- 
ing, if  discontinued  after  appeal,  is  no  bar  to  a  pro- 
ceeding by  officers  of  another  town. 

Stowell  v.  Overseers  of  Volney,  5  Denio,  98,  7  AW 

BETTING  AND  GAMING. 


Money  lent  for  the  known  purpose  of  making  a 
wager  cannot  be  recovered. 

Lewis  v.  Miner,  3  Denio,  103. 
Ruckman  v.  Bryan,  3  Denio,  340, 
Money  placed  in  the  hands  of  another  to  be  staked 
on  an  election,  cannot  be  recovered  back,  although 
no  bet  was  made. 

Morgan  v.  Oroff,  5  Denio,  364. 
Money  paid  after  the  decision  of  a  wager  by  the 
loser  direct  to  the  winner,  can  be  recovered. 

Lewis  v.  Miner,  3  Denio,  103, 
DEKIO  2,  3,  4,  5. 


Where  plaintiff  lost  his  cutter  by  a  wager  and, 
without  ever  delivering  it  up,  assumed  to  buy  it 
back  of  the  winner  and  paid  him  for  it,  he  cannot 
recover  in  trover.  Idem.  296 

Where  the  winner  induced  the  stakeholder  who 
had  lent  to  the  other  party,  the  money  wagered,  to 
pay  over  the  money  on  his  promise  to  repay  it  if 
the  other  party  did  not,  the  promise  is  binding ;  so 
also  is  his  promise  to  pay  expenses  of  a  suit  to  com- 
pel payment  by  the  other  party. 
Peck  v.  Briggs,  3  Denio,  107, 

BILLS,  NOTES  AND  CHECKS. 

(1)  GENERALLY. 

(2)  DEMAND  AND  NOTICE. 

(1)  GENERALLY. 

A  bill  payable  at  the  drawee's  place  of  business  on 
a  certain  day,  or  in  another  city  on  a  later  day,  is  a 
valid  bill  of  exchange 

Henschel  v.  Mahler,  3  Denio,  428,  412 

A  bill  dated  "Lei psic,  April  18,  1839,"  and  drawn 
on  New  York  "  For  frs.  8755.60,  payable  in  Paris, 
December  31, 1839.  On  October  31,  in  this  year,  pay, 
etc.,  8755  francs,  60  cents,  payable  in  Paris  Decem- 
ber 31,  of  this  year,  etc.,"  is  a  valid  bill  of  exchange. 

Idem. 

A  written  promise  to  pay  out  of  the  net  proceeds 
of  ore  to  be  raised  and  sold  from  a  certain  bed,  is 
not  a  promissory  note. 

Worden  v.  Dodge,  4  Denio,  159, 
Where  a  cashier  gives  an  accommodation  note  to 
be  indorsed  by  the  president,  in  exchange  for  an  in- 
dorsed note,  not  then  due,  made  by  the  latter  and 
then  held  by  the  bank,  which  the  cashier  takes  as 
security  but  marks  and  enters  on  the  books  as  paid, 
and  enters  his  own  note  as  discounted,  the  first  note, 
nevertheless,  remains  in  force  against  both  maker 
and  indorser. 

Highland  Bank  v.  Dubois,  5  Denio,  558, 
The  holder  of  a  note  indorsed  in  blank  by  the  pay- 
ee may  claim  title  thereunder  disregarding  subse- 
quent indorsements. 

Pentz  v.  Winter-bottom,  5  Denio,  51, 
Where  a  bank  has  made  discounts  on  paper  of  its 
directors  beyond  the  amount  allowed,  paper  given 
in  substitution  therefor  is  valid  even  against  ac- 
commodation indorsers. 

Seneca  Co.  Bank  v.  Neass,  5  Denio,  329.        7»« 
The  maker  of  an  accommodation  note  cannot  de- 
fend against  a  bona  fide  holder  for  value  on  the 
ground  that  it  was  not  applied  as  he  intended. 

Tdftn  *fstf 

A  written  promise  to  pay  on  demand  a  certaim 
sum  with  interest,  adding,  "  but  no  demand  to  be 
made  so  long  as  the  interest  is  paid,"  is  not  a  prom- 

3°r>Sertcord  v.  Burling,  5  Denio,  444,  839 

Bills  and  notes  given  in  pursuance  of  a  contract, 
the  object  of  which  is  to  prevent  com  petition  among 
carriers  on  the  canals  of  the  State,  are  illegal  and 
void  between  the  original  parties. 
Stanton  v.  Allen,  5  Denio,  434. 
The  drawer  of  a  bill  of  exchange  who  accepts  and 
pays  it  having  no  funds  of  the  drawers  in  his  hands, 
may  recover  of  them  all,  although  he  knew  one  of 
them  signed  it  merely  as  a  surety. 

Stfwdam  v.  West/all,  2  Denio.  205, 
On  an  exchange  of  notes  equal  in  amount,  both 
have  a  valid  inception,  as  business  paper,  and  there 
is  no  implied  contract  by  the  payee  of  either  to  in- 
demnify the  maker.  _ 

Wooster  v.  Jenkins,  3  Denio,  187, 
A  plaintiff  who  became  the  indorser  of  a  note  aft- 
er maturity  without  paying  value,  will  be  presumed 
to  sue  for  the  benefit  of  the  former  holder  and  ad- 
missions of  the  latter  are  admissible. 

Brisbane  v.  Pratt,  4  Denio,  63, 
A  promissory  note  given  by  agents  of  corpora- 
tion is  binding  on  corporation  only  on  proof  t 
they  were  duly  authorized,  and  the  note  made  in  the 
course  of  its  legitimate  business. 

McCtdlough  v.  Moss,  5  Denio,  56,.  » 

Where  judgment  has  been  taken  against  the  draw- 
ers of  a  bill,  an  indorser,  upon  paying  it,  may  take 
an  assignment  of  it,  and  have  it  enforced  for  his  re- 
imbursement. _A 

Harger  v.  McCullough,  2  Denio,  119, 
Where  the  payee  of  a  negotiable  note,  the  consid- 
eration of  which  has  failed,  sells  it  to  a  bona i  fide 
holder,  he  is  liable  to  maker  for  money  had  and  r 

A  proSory  n'ote'unde?  seaj/l'eft  by  the  maker 
among  his  private  papers  at  his  death  and  never 
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delivered,  has  uo  value  as  an  obligation  and  but  lit- 
tle as  an  admission. 

Robinsonv.  Cuxhman,  2  Denio,  149,  85 

An  indorser  who  has  compromised  a  suit  with  the 
holder  by  giving  his  own  note,  may  defend  the  lat- 
ter by  proof  that  the  original  note  had  been  previ- 
ously paid,  which  fact  the  holder  concealed  from 
him. 

Stewart  v.  Ahrenfeldt,  4  Denio,  189,  542 

(2)  DEMAND  AND  NOTICE. 

Where  no  time  of  payment  is  mentioned  in  a  note 
it  is  payable  immediately. 

Cornell  v.  Moulton,  3  Denio.  12,  264 

No  formal  demand  upon  a  note  payable  at  a  bank 
is  necessary,  if  there  are  no  funds  there  to  pay  it. 

Gillett  v.  Averill,  5  Denio,  85,  715 

Where  the  maker  of  a  note  before  maturity  makes 
a  general  assignment  for  benefit  of  creditors,  no  de- 
mand or  notice  of  non-payment  is  necessary  to  hold 
an  indorser. 

Coddington  v.  Davis,  3  Denio,  16,  266 

And  indorser's  right  to  demand  and  notice  of  non- 
payment may  be  waived  before  maturity,  and  such 
waiver,  although  without  consideration,  is  binding. 
Idem.  266 

Demand  on  a  note  payable  in  lumber  at  a  mill 
yard  may  be  made  there  at  any  reasonable  hour,  and 
of  any  one  present  if  the  debtor  is  not  there,  or  pub- 
licly if  no  one  is  there. 

Rice  v.  Churchill,  2  Denio,  145,  83 

On  a  note  payable  in  lumber  at  the  cash  price,  no 
time  or  place  being  mentioned,  demand  is  neces- 
sary before  suit.    Idem.  83 
The  place  of  payment  not  being  mentioned  in  a 
note  payable  in  lumber,  it  is  payable  at  the  maker's 
lumber  yard.    Idem.                                                83 
Where  an  indorser  wrote  to  the  holder  of  a  note 
that  he  would  waive  the  necessity  of  protest,  it  was 
held  sufficient  to  dispense  with  demand  and  notice. 
Coddington  v.  Davis,  3  Denio,  16,                  266 
Where  no  place  of  payment  is  mentioned  in  a 
note,  demand  must  be  made  at  the  maker's  resi- 
dence, although  in  another  State,  if  it  has  not  been 
changed  and  is  known  to  the  holder. 

Taylor  v.  Snyder,  3  Denio,  145,  311 

A  notarial  certificate  of  demand  and  non-payment 
reciting  that  "  due  notice  of  the  foregoing  protest" 
was  given,  sufficiently  states  the  contents  of  the  no- 
tice. 

Seneca  Co.  Bank  v.  Neass,  5  Denio,  329,        799 
A  notarial  certificate  that  a  note  was  presented  to 
the  cashier  of  a  bank  is  not  sufficient,  but  oral  proof 
is  admissible  to  show  presentment  at  the  bank. 

Idem.  799 

Notice  of  non-payment  of  a  note  "  this  day  pre- 
sented," is  defective  where  no  date  appears  on  the 
notice. 

Wynn  v.  Alden,±  Denio,  163,  533 

Notice  of  protest  may  be  directed  to  an  indorser 

at  the  adjoining  town  where  he  resides,  although 

he  gets  his  mail  usually  in  the  town  where  demand 

was  made. 

Seneca  Co.  Bank  v.  Neass,  5  Denio,  329,       799 

BILLS  OF  EXCEPTIONS. 

See  EXCEPTIONS. 

BILLS  OF  LADING. 

See  CONSIGNOR  AND  CONSIGNEE. 

BONDS. 

See  ATTACHMENT. 

Recitals  in  a  bond  of  the  pendency  of  a  suit  and 
an  application  for  an  adjournment,  immediately 
followed  by  a  condition  as  to  the  removal  of  prop- 
erty, are  part  of  the  condition. 

Moster  v.  McKay,  4  Denio,  116,  516 

A  bond  to  save  harmless  the  makers  of  an  overdue 
note  is  due  immediately :  and  usury  in  a  note  is  no 
defense  to  an  action  on  the  bond. 

Churchill  v.  Hunt,  3  Denio.  321,  373 


CANALS. 

Water  running  around  a  lock  from  a  higher  to  a 
lower  level  of  a  canal,  though  it  turn  a  mill  in  pass- 
ing, is  not  surplus  water. 

Lynch  v.  Stone,  4  Denio,  356,  6O1 

Under  the  Act  of  April,  1836,  providing  for  extra 
allowances  to  contractors  on  the  canal,  the  assignee 
of  a  contract  who  completed  it,  is  entitled  to  such 
940 


allowance,  and  could  recover  it  from  the  original 
contractors  who  had  received  it  under  an  award  on 
the  contract. 

M unsell  v.  Lewis,  2  Denio,  224,  1 1 » 

The  declaration  of  a  canal  commissioner  as  to  the 
ownership  of  water  diverted  from  plaintiff  for  tem- 
porary use  of  the  canals,  cannot  affect  his  right  to 
justify  as  canal  commissioner  for  such  taking  under 
the  statute. 

Lynch  v.  Stone,  4  Denio,  356,  601 

CASE,  ACTION  ON. 

An  action  on  the  case  lies  for  obstructing  either  a 
public  or  private  way;  but  for  obstructing  the  for- 
mer, only  for  special  damages. 

Lansing  v.  Wiswall,  5  Denio,  213,  759 

A  declaration  in  justice  court  in  an  action  there 
called  trespass,  which  does  not  allege  the  act  to  have 
been  done  either  vi  et  arm  is  or  contra  pacern,  may  be 
considered  as  an  action  in  case  if  necessary  to  sus- 
tain a  just  judgment. 

Vandenburgh  v.  Truax,  4  Denio,  464.  638 

In  an  action  on  the  case,  a  tenant  for  a  year  can 
recover  damages  for  obstruction  of  his  lights  by  his 
landlord  only  up  to  the  time  of  suit. 

Blunt  v.  McCormick,  3  Denio,  283,  36O 

The  owner  of  a  vessel  is  not  obliged  to  make  any 
effort  to  save  it  in  order  to  recover  of  one  who  has 
voluntarily  set  it  adriit. 

Heaney  v.  Heeney,  2  Denio,  625.  251 

If  the  owner  of  a  dock  sets  adrift,  without  pre- 
vious request  to  remove,  a  vessel  lawfully  moored 
at  his  dock,  he  is  liable  for  all  damages  caused. 

Idem.  251 

CERTIORARI. 

When  plaintiff  in  justice's  court  is  about  to  be 
nonsuited,  defendant  cannot  prevent  the  review  of 
the  judgment  on  certinrari  by  asking  to  have  the 
judgment  entered  without  costs. 

Nellis  v.  Tucker,  5  Denio,  82,  714 

A  judgment  for  a  defendant  on  a  set-off  for  a  bal- 
ance and  costs  can  be  affirmed  on  certiorari  as  to 
costs  only. 

Kast  v.  Kathern,  3  Denio,  344,  381 

The  statute  conferring  upon  the  Court  of  C.  P. 
the  right  to  review  a  justice's  judgment  by  certiora- 
ri does  not  take  away  such  right  from  the  Supreme 
Court. 

Kellogg  v.  Church,  3  Denio,  228,  34O 

A  certiorari  to  a  justice's  court  is  a  new  suit,  and 

costs  thereof  are  not  within  the  covenant  as  to  costs 

made  by  the  surety  of  a  non-resident  plaintiff  on 

suing  out  the  summons. 

Fenno  v.  Dickinson,  4  Denio,  84,  505 

Where  defendant  does  not  appear  before  the  jus- 

ticeof  the  peace,  he  cannotavail  himself  afterwards 

of  objections  which,  if  made  there,  might  have  been 

Obviated. 

Stafford  v.  Williams,  4  Denio,  182,  54O 

Where  a  justice  decides  that  a  plea  in  abatement 

is  sufficient,  and  discharges  from  arrest  a  defendant 

sued  by  warrant,  there  is  no  final  judgment  which 

can  be  reviewed  by  certiorari. 

Nellis  v.  Turner.  4  Denio,  563,  669 

CHAMPERTY  and  MAINTENANCE. 

It  is  not  cnampertous  for  the  owner's  son-in-law 
to  sue  for  her  land,  in  her  name,  but  at  his  own  ex- 
pense and  for  his  own  benefit. 

Qilleland  v.  Failing,  5  Denio,  308,  791 

CHATTELS. 

The  original  owner  on  a  contract  for  the  repair 
of  an  article  retains  the  title  thereto,  although  its 
original  value  is  only  a  small  part  of  its  value  when 
completed. 

Gregory  v.  Stryker,  2  Denio,  628,  252 

Where  corn  is  taken,  although  by  willful  trespass, 
and  manufactured  into  whisky,  the  owner  of  the 
corn  has  no  property  in  the  whisky. 

Silsbury  v.  McCoon,  4  Denio,  332,  593 

CHATTEL  MORTGAGES. 

A  mortgagee  after  default,  who  has  sold  at  auc- 
tion enough  of  the  mortgaged  chattels  to  satisfy  his 
debt,  has  no  title  to,  or  right  to  sell  the  remainder. 

Charter  v,  Stevens,  3  Denio,  33, 
The  mortgagee  of  a  chattel,  after  default,  has  the 
absolute  title  thereto,  and  may  take  it  without  any 
proceedings  by  sale  or  otherwise. 

Burdick  v.  McVanner,  2  Denio,  170,  92 
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A  chattel  which  has  been  taken  by  the  mortgagee 
after  default  can  be  redeemed  only  in  chancery. 
Tender  of  the  amount  due  with  costa  is  not  suffi- 
cient to  revest  legal  title,  or  give  a  right  to  an  action 
at  law  for  the  property.  Idem.  92 

A  chattel  mortgage  not  tiled  is  void  against  bona 
fide  purchasers,  unless  possession  is  changed  al- 
though such  change  is  difficult  or  even  impossible. 
Ray  r.  Birdseye,  5  Denio,  619,  9OO 

COMMISSIONERS    OF    LAND-OF- 
FICE. 

Commissioners  of  the  land-office  may  convey 
lands  by  patent  as  well  as  by  deed. 

People  v.  Mauran,  5  Denio,  389,  819 

No  reservation  of  gold  mines  is  necessary  to  the 
validity  of  a  patent  of  lands  by  commissioners  of 
the  land-office.  Idem.  819 

COMMON  CARRIERS. 

A  carrier,  in  the  absence  of  fraud,  waives  his  lien 
by  delivering  the  goods ;  unless  it  is  reserved  by  ex- 
press agreement. 

Bigeloic  v.  Heaton,  4  Denio,  496,  649 

A  combination  among  carriers  on  canals  of  the 
State  to  regulate  prices  of  transportation,  is  void 
as  against  public  policy. 

Stanton  v.  Allen,  5  Denio,  434,  835 

A  contract  binding  the  owners  of  several  rival 
lines  of  canal  boats  to  preserve  agreed  rates  of 
freight,  is  void  as  against  public  policy. 

Hooker  v.  Vandewater,  4  Denio,  349,  599 

One  who  buys  a  canal-boat  in  the  course  of  a  trip, 
assumes  the  rights  and  liabilities  of  the  former  own- 
ers as  to  freight  on  board,  including  a  portion  pre- 
viously lost  on  the  trip.  Per  McKissock,  J. 

HinsdeU  v.  Weed,  5  Denio,  172,  745 

COMMON  SCHOOLS. 

See  SCHOOL  DISTRICT. 
CONFESSION  OF  JUDGMENT. 

A  warrant  of  attorney  by  residents  of  Pennsyl- 
vania intended  to  authorize  entry  of  judgment  in 
that  State,  will   not  support  a  judgment  in   this 
State  entered  without  defendant's  knowledge. 
Manufacturers'  and  Mech.  Bank  v.  Boyd, 
3  Denio,  257,  351 

CONFUSION  AND  ACCESSION. 

See  CHATTELS. 

CONSIGNOR  AND  CONSIGNEE. 

See  VENDOR  AND  PURCHASER. 

Where  the  consignee  of  goods  indorses  the  bill  of 
lading  and  also  orders  delivery  to  a  third  person  to 
whom  they  are  then  delivered,  freight  can  be  col- 
lected of  the  latter  only. 

Mertan  v.  Punch,  4  Denio,  110,  515 

On  a  bill  of  lading  directing  a  consignee  to  pay  a 
certain  balance  of  freight  on  delivery  of  all  the 
goods,  a  delivery  of  all  is  a  condition  precedent  to 
recovery.  (Per  Whittlesey,  J.) 

Hinsdell  v.  Weed,  5  Denio,  172,  745 

CONSTITUTIONAL  LAW. 

A  statute  directing  the  salaries  of  certain  officers 
to  be  paid  from  the  treasury  of  a  county  is  not  a  bill 
appropriating  "  public  moneys  or  property  for  lo- 
cal or  private  purposes  "  and  may  be  passed  by  the 
ordinary  majority. 

Morris  v.  People,  3  Denio,  381,  395 

A  statute  taking  away  a  landlord's  right  to  claim 
rent  out  of  the  proceeds  of  his  tenant's  property 
•sold  on  execution,  does  not  impair  the  obligation  of 
a  contract. 

Stocking  v.  Hunt,  3  Denio,  274,  356 

An  Act  exempting  certain  property  from  distress 
for  rent,  is  unconstitutional,  as  to  previous  con- 
tracts. 

Danks  v.  Quackenbush,  3  Denio.  594.  47O 

Destruction  of  buildings  under  authority  9f  the 
statute  to  stop  the  spread  of  conflagration,  is  not 
an  exercise  of  the  right  of  eminent  domain,  or  a 
taking  of  property  for  public  use  within  the  mean- 
ing of  the  Constitution. 

Russell  v.  Mayor,  2  Denio,  461,  192 

A  statute  of  the  State  requiring  the  payment  of 
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hospital  money  by  the  masters  of  coasting  vessels 
for  their  officers  and  crew,  is  a  regulation  of  com- 
merce, and  void  under  the  Constitution  of  the 
United  States. 

(Per  Beardsley,  J.)    People  v.  Brooks,   4 
Denio,  469,  64O 

The  Act  of  Apnl  18, 1838,  entitled  "An  Act  to  Au- 
thorize the  Business  of  Banking  "  is  constitutional, 
although  passed  with  assent  of  less  than  two  thirds 
of  the  members  of  the  Legislature. 

Oiffurd  v.  Li vingston,  2  Denio,  380,  164 

where  the  Constitution  prescribes  that  an  offi- 
cer shall  be  elected,  the  Legislature  cannot  provide 
for  choosing  him  in  any  other  way. 

Warner  v.  People,  2  Denio,  272,  127 

when  the  Constitution  of  1821  was  adopted,  the 
duties  of  the  clerk  of  the  Court  of  C.  P.  apper- 
tained to  the  clerk  of  the  City  and  County  of  New 
1  ork  who  is  an  elective  officer  under  that  Constitu- 
tion; Idem.  127 

The  Legislature  cannot  deprive  any  of  the  judges 
of  a  court  of  the  right  to  participate  in  the  appoint- 
ment of  an  officer,  given  to  the  court  by  the  Consti- 
tution. Idem.  127 

The  Legislature  may  regulate  the  duties  and 
emoluments  of  constitutional  officers,  but  not  to 
the  extent  of  taking  away  the  substance  of  the  of- 
fice. 

Warner  v.  People,  2  Denio,  272,  127 

The  constitutional  prohibition  against  justices 
of  the  Supreme  Court  holding  "  any  other  office 
or  public  trust  is  not  violated  by  the  statutes  con- 
cerning the  opening  of  streets  in  the  City  of  New 
York.giving  them  certain  powers  as  commissioners. 
Striker  v.  Kelley,  2  Denio,  323,  144 

In  the  bank  suspending  Act  of  1827,  the  clause 
reducing  the  circulation  allowed  to  banks  is  an  al- 
teration of  such  corporations,  and  is  void  because 
the  Act  did  not  receive  the  assent  of  two  thirds  of 
all  the  members  of  the  Legislature. 

Com.  Bank  of  Buffalo  v.  Sparrow  et  al.,  2 
Denio,  97,  66 

The  Legislature  has  no  constitutional  power  to  au- 
thorize the  running  at  large  of  cattle  in  the  high- 
ways, at  least  without  compensation  to  the  owner 
of  the  fee. 

Towanda  R.  R.  Co.  v.  Hunger,  5  Denio,  255,  773 

CONTEMPT. 

A  discharge  in  bankruptcy  does  not  prevent  an 
attachment  for  criminal  contempt  prior  to  the  dis- 
charge in  disobeying  an  injunction  issued  upon  a 
judgment  creditor's  bill.  A  fine  may  be  enforced 
sufficient  to  pay  the  creditor's  claim. 

Macy  v.  Jordan,  2  Denio,  570,  231 

A  surrogate  who  commits  a  sheriff  for  contempt 
in  refusing  to  execute  void  process  is  a  trespasser 
Perry  v.  Mitchell,  5  Denio,  537,  871 

CONTRACT. 

See  ESTOPPEL,  VENDOR  AND  PURCHASER,  PROM- 
ISE, GUARANTY,  SUBSCRIPTIONS. 

A  letter  authorizing  drafts  on  the  writer  "at  nine- 
ty days"  means  ninety  days  after  sight,  not  after 
date. 

Ulster  Co.  Bk.  v.  McFarlan,  3  Denio,  553,     455 

Plaintiff  can  recover  nothing  for  services  per- 
formed if  he  quits  before  the  expiration  of  the  time 
agreed. 

Monell  v.  Burns,  4  Denio,  121,  518 

The  right  to  quit  for  dissatisfaction  does  not  ex- 
cuse quitting  for  any  other  reason.  Idem.  518 

An  agreement  to  purchase  property  at  a  chattel 
mortgage  sale  if  it  can  be  bought  within  a  certain 
price,  and  to  let  the  mortgagor  have  an  interest  in  it 
on  payment  of  a  share  of  the  price,  is  valid. 

Same  v.  Drew,  4  Denio.  287,  677 

A  promise  to  pay  on  condition  that  subscriptions, 
certified  by  H.  to  be  responsible,  should  be  made 
up  to  a  certain  sum.  does  not  become  absolute  upon 
such  certificate,  when  to  obtain  it,  an  agreement 
binding  certain  parties  to  make  up  any  deficiency 
was  shown  to  H.,  who  was  ignorant  of  the  fact  that 
such  parties  were  guarantied  indemnity  out  of 
future  subscriptions  for  the  same  object. 

Stewart  v.  Trustee*  o/  Ham.  Coll.,  2  Denio, 
403,  172 

An  equitable  right  to  lands  in  Pennsylvania  may 
be  transferred  by  parol,  and  promissory  notes  giv- 
en, therefore,  are  valid. 

Abell  v.  Douglass,  4  Denio,  305,  583 

The  validity  of  a  transfer  made  in  this  State  of  an 
equitable  right  to  lands  in  another  State,  is  deter- 
mined by  the  law  of  the  latter  State.  Idem.  583 
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On  a  contract  to  furnish  certain  property  to  he 
paid  for  when  all  is  delivered,  no  recovery  can  be 
had  for  a  delivery  of  part  only. 
Paige  v.  Ott,  5  Denio,  406, 

One  who  is  employed  for  a  definite  time,  and  is 
dismissed  before  it  expires,  may  recover  wages  for 
the  whole  period,  unless  he  has  opportunity  to  en- 
gage in  other  business  of  the  same  character  and 
description  and  refuses  to  do  so. 

Costigan  v.  Mohawk  and  Hudson  R.  R. 
Co.,  2  Denio,  609,  245 

Where  assignees  in  trust  promised  to  pay  a  cer- 
tain claim  as  soon  as  they  received  funds  as  assign- 
ees, such  promise  will  not  support  an  action  with- 
out proof  of  their  having  received  funds. 

Cartledge  v.  West,  2  Denio,  377,  163 

Where  the  winner  induced  the  stakeholder,  who 
has  lent  to  the  other  party  the  money  wagered,  to 
pay  over  the  money  on  his  promise  to  repay  it  if 
the  other  party  did  not,  the  promise  is  binding :  so, 
also,  is  his  promise  to  pay  expenses  of  a  suit  to  com- 
pel payment  by  the  other  party. 

Peck  v.  Briggs,  3  Denio,  107,  297 

Where  an  architect's  certificate  is  required,  that 
certain  work  was  "completely  finished  according  to 
the  specification  "  a  certificate  that  "  on  the  work 
and  materials  taken  as  a  whole  "he  is  satisfied,  is  not 
sufficient.  Idem.  297 

General  words  in  an  agreement  are  to  be  so  re- 
stricted as  to  subserve  the  intentions  of  the  parties. 
Coddington  v.  Davis.  3  Denio,  16,  266 

Where  a  contract  calls  for  certain  payments  upon 
presentation  of  a  certain  certificate,  such  presenta- 
tion is  a  condition  precedent. 

Smith  v.  Briggs,  3  Denio,  73,  286 

An  infant  can  recover  the  value  of  his  services 
actually  rendered  although  he  quits  before  the  ex- 
piration of  a  fixed  period  for  which  he  was  hired. 
Whitmarnh  v.  Hall,  3  Denio,  375,  392 

An  agreement  entered  into  by  all  concerned, 
that  defendant  should  pay  plaintiff  for  work  done 
by  a  third  party,  is  sufficient  to  support  an  action, 
and  is  not  within  the  Statute  of  Frauds  required 
to  be  in  writing. 

Mather  v.  Perry,  2  Denio,  162,  89 

Where  defendants  wrote  to  a  foreign  house  to 
srive  credit  to  J.  D.  up  to  $1,000  on  certain  drafts, 
and  plaintiff,  being  a  stranger  to  the  contract,  ad- 
vanced money  to  J.  D.  on  such  drafts  which  were 
dishonored,  he  could  not  recover  of  defendants  ; 
there  was  no  privity  of  contract. 

Birckhead  v.  Brown.  2  Denio,  375,  162 

CONTRIBUTION. 

See  PRINCIPAL  AND  SURETY. 

CONTRIBUTORY  NEGLIGENCE. 

One  whose  oxen  are  trespassing  on  a  railroad  is 
guilty  of  contributory  negligence,  which  will  pre- 
vent his  recovery  if  they  are  negligently  killed  by 
the  railroad  company's  servants. 

Towanda  R.  R.  Co.  v.  Hunger,  5  Denio,  255,   773 
The  owner  of  a  vessel  is  not  obliged  to  make  any 
effort  to  save  it,  in  order  to  recover  of  one  who  has 
voluntarily  set  it  adrift. 

Heaney  v.  Heeney,  2  Denio,  625,  251 

CORPORATIONS. . 

The  "Medical  Institute  of  Geneva  College"  is  not 
a  corporation,  and  neither  Columbia  College  nor 
any  college  incorporated  by  the  Regents  of  the  Uni- 
versity can  create  another  body  corporate. 
Med.  Iwt.  Geneva  Coll.  v.  Patterson,  5 
Denio,  618.  9OO 

After  the  dissolution  of  a  corporation,  the  stock 
represents  merely  an  equitable  right  to  a  share  of 
the  assets,  after  payment  of  debts.  Transfer  passes 
no  legal  title,  but  only  such  equitable  interest  sub- 
ject to  offsets  against  either  assignor  or  assignee. 
James  v.  Woodruff,  2  Denio,  574,  232 

Where  a  Board  of  Directors  is  empowered  by  char- 
ter to  manage  the  concerns  of  a  corporation,  their 
authority  is  exclusive  of  any  direct  authority  in  the 
corporators  themselves. 

McCollough  v.  Moss,  5  Denio,  567,  882 

Stockholders  of  a  corporation  jointly  and  sever- 
ally liable  for  its  debts  are  in  their  individual  as 
well  as  their  corporate  capacity,  principal  debtors, 
not  sureties  of  the  corporation,  and  therefore  are 
not  discharged  by  giving  time  to  the  corporation. 
Harger  v.  McCuttough,  2  Denio,  119,  74 

Power  given  to  a  proxy  to  vote,  is  evidence  that 
the  stockholder  was  such  at  least  thirty  days  before 
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election  (the  statute  requiring  that  stockholders 
must  have  been  such  30  days  in  order  to  vote). 

Idem.  74 

A  corporation  can  be  bound  by  its  agents  only 
for  acts  which  are  allowed  by  its  charter. 

McCullough  v.  Moss,  5  Denio,  567,  882 

A  promissory  note  given  by  its  agents  is  binding 
on  a  corporation  only  on  proof  that  they  were  duly 
authorized,  and  the  note  made  in  the  course  of  its 
legitimate  business.  Idem.  882 

Mortgaging  property  is  not  an  alienation  of  it 
within  the  meaning  of  the  charter  of  an  insurance 
company. 

Conover  v.  Mut.  Ins.  Co.,  3  Denio,  254,         349 

A  suit  to  enforce  the  liability  of  a  stockholder  for 
a  debt  of  the  corporation,  under  the  incorporating 
Act,  is  not  a  suit  upon  a  statute,  "  the  benefit  and 
suit  whereof  is  limited  to  the  party  aggrieved  "  for 
which  the  limitation  is  three  years:  it  may  be 
brought  at  any  time  within  six  years. 

Corning  v.  McCutlough,  3  Denio,  589,  469 

To  recover  on  a  note  given  for  a  corporation  by 
an  agent,  his  authority  to  make  notes  must  be 
proved. 

Benedict  v.  Lansing,  5  Denio.  283,  783 

COSTS. 

The  Act  of  1840  limiting  costs  in  certain  cases  to 
$20  without  taxation,  means  that  sum  to  be  the  limit 
of  single  costs ;  double  costs  when  allowed  would 
be  $30.  in  such  cases. 

Cheney  v  Windsor,  5  Denio,  96,  719 

Upon  a  judgment  by  default  in  debt  on  a  money 
bond,  the  costs  are  not  limited  to  a  fixed  sum  under 
the  Act  of  1844,  but  may  be  taxed  by  items. 

Merritt  v.  Gasman,  2  Denio.  186,  98 

On  judgment  for  the  plaintiff,  by  default,  after 
demurrer  and  amendment  of  the  declaration,  costs 
for  counsel  fee,  brief  and  amended  declaration  are 
not  taxable ;  drawing  the  bill  of  costs  is  fifty  cents 
and  the  copies  twenty-five  cents.  Idem.  98 

Under  the  statute  as  to  settlement  of  suits  with- 
out costs,  defendants  cannot  escape  costs  after  con- 
testing a  claim  by  making  a  tender  before  entry 
of  judgment  of  the  amount  found  due  by  a  referee. 
Grostenor  v.  Rogers,  3  Denio,  267,  354 

In  an  action  nominally  against  a  sheriff,  which  is 
actually  defended  by  the  party  who  indemnified 
him,  the  double  costs  given  by  statute  do  not  be- 
long to  the  sheriff. 

Wheeler  v.  McFarland,  2  Denio,  183,  97 

On  denial  of  plaintiff's  motion  for  a  new  trial  nei- 
ther party  is  entitled  to  costs. 

Bull  v.  Ketchum,  2  Denio,  188,  98 

Where  two  or  more  counts  on  different  parties  of 
one  covenant  might  have  been  included  in  one 
count,  defendant  having  a  verdict  on  one  count  is 
not  entitled  to  costs  for  that  count  when  judgment 
on  the  whole  matter  is  against  him.  Idem.  98 
Where  a  hearing  before  referees  falls  through,  a 
party  who  is  not  in  fault,  if  finally  successful,  is  en- 
titled to  costs  of  preparation,  both  attorney's  fees, 
and  costs  of  witnesses. 

Willard  v.  Harbeck,  3  Denio,  260.  352 

A  certiorari  to  a  justice's  court  is  a  new  suit,  and 

costs  thereof  are  not  within  the  covenant  as  to  costs 

made  by  the  surety  of  a  new  non-resident  plaintiff 

on  suing  out  the  summons. 

Fenno  v.  Dickinson,  4  Denio,  84,  505 

Where  plaintiff  pending  suit  makes  a  general  as- 
signment for  creditors,  the  assignees  do  not  become 
liable  for  costs  unless  they  take  part  in  the  suit. 

Taylor  v.  Bolmer,  2  Denio,  193,  10O 

The  right  to  costs,  becomes  fixed  only  upon  the 
termination  of  a  suit,  and  the  amount  is  determined 
by  the  statute  in  force  at  that  time. 

Sup'rs  Onon.  v.  Briggs,  3  Denio,  173, 
Where  a  party  obtains  a  new  trial  on  payment  of 
costs  he  cannot,  upon  final  judgment,  tax  his  own 
costs  for  such  application. 

Slocum  v.  Lansing,  3  Denio,  259,  351 

An  attorney  may  charge  fees  in  his  own  case  for 
attending  a  hearing  before  referees. 

WiUard  v.  Harlieck,  3  Denio,  260,  352 

An  attorney  is  not  liable  for  costs  where  his  client 
removes  from  the  State  pending  suit. 

Alexander  v.  Carpenter,  3  Denio,  266, 
Costs  cannot  be  given  against  executors  unless 
the  claim  was  presented  within  the  running  of  the 
six  months'  notice,  although  it  had   not  then  ac- 
crued. 

Bradley  v.  Burwell,  3  Denio.  261,  352 

Taxing  costs  is  a  judicial  act  and  must  be  done 
within  the  time  allowed  to  a  justice  for  entering  up 
judgment. 

Sibley  v.  Howard,  3  Denio,  72,  285 
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COUNTIES. 

UPOnCTemunff  Canal  Bankv.  Supervisors  of  ^ 
Count^SoncWd  bV  'the  treasurer  are  void, 

C°UntIup'7-8  of  Onon.  v.  Briggs,  2  Denio,  26,          41 
COUNTY  CLERK. 

8tatUTm<t-ee8  o/  Wilson  Coll.  Inst.  t>.  Van  Homes 
3  Denio,  171, 

COVENANT. 

See  LEASE. 


A  vendor's  covenant  to  con 

enant  to  secure  the  sum  due,  by  mortgage  on  other 
Demises  with  certificate  of  title,  are  dependent,  and 
Render  of  performance  is  a  condition  precedent  to 

rigWhe0rfe7he°rVeTsya  covenant  to  repair  a  dam  action 
f  or  nlgfecFto  do  so,  must  be  on  the  covenant  not  on 


In  088Mmp8it  against  a  common  carrier  for  non-de- 
livery of  goods,  interest  is  not  allowable  as  a  matter 
of  law,  but  is  in  the  discretion  of  the  jury- 

Richmond  v.  Bronton,  5  Denio,  55, 
If  an  executory  sale  of  lands  falls  through  for  de- 
fect of  title,  without  fraud  of  the  vendor,  the  vend- 
ee may  recover  all  that  be  has  paid  with  interest.but 
nothing  for  loss  of  bargain,  expenses  of  moving  on 
and  off,  or  for  improvements. 

Peters  v.  McKeon,  4  Denio,  546, 

DEBT. 

Debt  for  use  and  occupation  will  lie  against  a  les- 
see's assignee  for  rent  in  arrear  on  an  unsealed  lease. 
AfcKeon  v.  Whitney,  3  Denio,  452, 

DEBTOR  AND  CREDITOR. 

See  ASSIGNMENT  FOR  CREDITORS. 

DEEDS. 

See  ACKNOWLEDGMENT  AND  PROOF  OF  DEEDS, 
ETC. 

A  quitclaim  deed  of  lands,  not  lawfully  owned  by 
the  grantor,  is  not  aided  by  ajsubsequent  statute  le- 
galizing his  title,  and  passes  nothing  to  the  grantee. 
Brown  v.  Sprague,  5  Denio,  545, 

A  warranty  deed.accompanied  by  a  covenant  from 
the  grantee  reciting  that  it  was  given  to  pay  a  debt, 
and  "agreeing  to  convey  the  premises  to  any  person 
within  one  year  at  the  grantor's  request,  upon  pay- 
ment of  the  amount  of  the  debt  and  interest,  is  not 
a  mortgage  but  passes  the  title. 

Baker  v.  Thrasher,  4  Denio,  493, 

A  sealed  writing  which  gives  a  power  ot  attorney 
concerning  certain  lands,  followed  by  full  clause  of 
quitclaim,  is  a  deed  of  bargain  and  sale. 

Willson  v.  Belts,  4  Denio,  201, 

A  reservation  or  exception  "out  of  the  above  de- 
scribed land."  in  a  deed,  cannot  be  construed  to  in- 
clude any  land  outside  the  limits  of  the  premises 


covenntor  (i.  e'.,  a  mere  surety)  has  no  interest 
therein  if  the  thing  to  be  done,  or  omitted  concerns 

the  l&Atten  v.  Culver,  3  Denio.  284,  361 

CRIMES. 

See  INDICTMENTS,  ETC. 


Starr  v.  Child,  5  Denio,  599, 

In  a  deed  of  lands  bounded  by  a  line  "on  the  bank 
of  the  river  agreeable  to  the  traverse,  lands  ex cept- 
ed  therefrom  to  be  "laid  out  in  a  square  form  as 
near  as  the  traverse  of  the  river  will  permit,"are  also 
bounded  by  the  bank.  Idem. 

The  consideration  of  a  deed  of  bargain  and  sale,  if 
not  expressed  in  the  deed,  may  be  shown  by  extrm- 


Willson  v.  Beits,  4  Denio,  201,  84  7 

A  comptroller's  deed  of  land  sold  for  taxes  whi< 
designates  the  lot  by  a  wrong  number,is  void.though 
it  contains  other  descriptions  which  would  be  suffi- 


DAMAGES. 

In  an  action  against  a  sheriff  for  not  returning  an 
execu"  tion,the  amount  of  the  debt  is,  prima  facie, the 
?neasure  of  damages,  which  is  changed  to  the  actual 

d&m&%Tev?nP™Ae, 3 Denio,  327, 

No  damages  are  implied  from  the  tortious  seizure 
and  destruction  of  a  note  on  which  plaintiff  had 
commenced I  suit  as  an  attorney ;  actual  damage  must 

TheSSre^of  recovery  f  or°persona}  property  de 
livered  by  plaintiff,  upon  a  contract  which  he  has 
rescinded  for  fraud,  is  the  actual  value  of  the  prop- 
erty and  not  the  contract  price.  „ 
Camp  v.  Pulver,  5  Denio,  48. 

The  measure  of  damages  in  action  upon  a  bond to 
save  harmless  the  makers  of  a  note,  is  the  amount 
of  the  note,  merely,  without  costs  of  a  suit  upon  it. 


64* 


cuted,  cannot  oe  quesnuucu  m  u^y.*  v«~ 

execution,the  amount 01  ine  ueui. «,  v'"''"^™"<<"-~  \  ance,  except  for  fraud,  even  by  a  feme  cov 
measure  of  damages,  which  is  changed  to  the  actual    hag  j'oined  jn  it  with  her  husband. 

,,^A  Grout  v.  Townsend,  2  Denio,  *>o. 

DEFAULT. 

re- 
fusing to  answer  when  canea,  is  not  *u  »vv'~%'~*<* 
within  the  legal  import  of  that  term,  and  will  not 
save  default  on  a  recognizance. 
People  v.  Wilgus,  5  Denio,  59, 

DEFINITIONS. 

The  term  "agent"  is  nomen  generalissimum,  includ- 
ing clerkTand  servants,  but  by  no  means  restricted 
to  such  persons.  71)j 

Peovle  v.  Allen,  5  Denio,  76, 

Being  corporally  present  before  an  officer  but  re- 
fusfng  to  answer  when  called,  is  not  an  "appear- 
ance "  within  the  legal  import  of  that  term  and  will 
-  a  recognizance. 

'^^^'^l&U^glSKX 

AnrssraK-fS^ss^s-oSK 

eT^V^nsse^rV,Pouc^r,  5  Denio.  35        698 


the  buyers  can  have  refundeo.  • 
actual  deficiency,  without  allowance  for  damages 
innocently  sustained  by  shipping. 
Hargous  v.  Ablon,  3  Denio,  406, 


I^Olcll.*;       i  n  'i   ;-i   uwt.    »-' 

4O4    may  be  an  assignee  of 


*  . 


ing  from  neglect  to  make  them- 
Dorwin  v.  Potter,  5  Demo, 

DENIO  2,  3,  4,  5. 
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GENERAL  INDEX. 


The  place  of  commissioner  of  estimate  and  assess- 
ment, for  opening  streets  in  New  York  City,  is  not 
-an  "office  or  public  trust"  under  the  Constitution. 

Striker  v.  Kelly,  2  Denio,  323,  144 

"Protest,"  when  used  with  reference  to  a  promis- 
sory note,  may  mean  taking  such  steps  as  are  neces- 
.sary  to  chance  an  indorser. 

CoddiNfftoH  v.  Davis,  3  Denio,  16, 
Protest,  in  its  ordinary  meaning,  applies  to  notes 
PH  well  us  bills* 

Seneca  Co.  Bank  v.  Neass,  5  Denio,  329,        799 
Rent  is  a  certain  profit,  issuing  out  of  lands  or  ten- 
ements corporeal,  but  is  no   part  of  the  thing  or 
land  itself ;  it  is  a  species  of  incorporeal  heredita- 
ment. 

Payn  v.  Seal,  4  Denio,  405,  618 

"Shave"  is  sometimes  used  to  denote  obtaining 

property  by  oppression  or  extortion,  but  means, 

Also,  to  buy  notes  and  other  securities  for  money  at 

less  than  their  face  value. 

Stone  v.  Cooper,  2  Denio,  293, 
"Seisin"  has  reference  to  an  estate  and  not  to  the 
thing  in  which  the  estate  exists:  seized  of  "lands," 
in  the  statute  abolishing  entails,  means  of  an  estate 
in  lands. 

Van  Rensselaer  v.  Poucher,  5  Denio,  35,       698 
"Strong  or  spirituous  liquors"  mentioned  in  the 
excise  law,  includes  ale  and  strong  beer,  which  can- 
.not  be  retailed  without  license. 

Nevin  v.  Ladue,  3  Denio,  437,  415 

"Things  in  action,"  includes  demands  in  tort. 

Oillet  v.  Fairchild.  4  Denio,  80,  504 

"Unsound  mind,"  is  the  same  as  "non  compos  men- 
tis," mere  weakness  of  mind,  short  of  total  loss  of 
understanding,does  not  amount  to  unsound  mind." 
Blanchard  v.  Nestle,  3  Denio,  37.  373 

DEMAND. 

See  BILLS,  NOTES  AND  CHECKS,  ETC. 

DEMURRER. 

See  PLEADINGS. 

DEPOSITIONS. 

The  New  York  Police  Act  does  not  intend  that 
•depositions  taken  de  bene  esse,  shall  be  used  except 
on  proof  that  deponents  are  non-residents,  or  their 
attendance  cannot  be  procured. 

People  v.  Hadden,  3  Denio,  220,  338 

The  mere  declaration  of  a  deponent  made  at  the 
time  of  taking  his  deposition  de  bene  esse  is  not  ad- 
missible to  prove  him  to  be  a  non-resident. 

Idem.  338 

DESCENT. 

A  vested  remainder  created  by  devise  passes  by 
•descent. 

Vanderheyden  v.  CrandaU,  2  Denio,  9,  35 

DEVISE. 

See  DOWER,  SUSPENSION  OF  POWER  OF  ALIENA- 
TION, WILLS,  ETC. 

Under  the  Statute  of  1787,  rent  reserved  with  right 
of  re-entry  on  a  lease  in  fee  did  not  pass  under  a  de- 
vise of  the  land. 

Herrington  v.  Budd,  5  Denio.  321,  796 

A  devise  that  would  formerly  have  created  an  es- 
tate tail,  now  under  the  statute,  gives  a  fee  to  the 
first  taker.  The  testator's  intent  as  to  the  issue  of 
the  first  taker  cannot  be  carried  out. 

Grout  v,  Townsend,  2  Denio,  336,  149 

"From  and  after"  the  decease  of  the  first  taker,  in 
a  devise,  indicates,  not  the  time  when  the  remain- 
der should  vest  in  interest,  but  when  it  should  vest 
in  possession. 

Vanderheyden  v.  Crandatt,  2  Denio,  9,  35 

On  a  devise  in  trust  for  the  use  of  one  during  life 
with  intent  to  support  contingent  remainders  to  his 
issue,  he  takes  merely  an  equitable  estate,  and  his  is- 
sue take  a  legal  estate  as  purchasers,  not  by  descent. 
Idem.  35 

A  devise  to  B.  "during  his  natural  life,"  and  then 
"to  his  heirs  and  their  neirs  and  assigns  forever." 
which  takes  effect  before  the  R.  S.,  gives  a  fee  to  B. 
according  to  rule  in  Shelley's  case. 

Schoonmaker  v.  Sheely.  3  Denio,  485,  431 

In  a  devise  to  a  widow  of  "real  estate,  one  clock 
and  the  interest  of  $500,  during  her  lifetime,"  the 
words  "during  her  lifetime,"  apply  to  the  real  es- 
tate and  clock,  as  well  as  the  money. 

Areson  v.  Areson,  3  Denio,  458,  482 


DISCHARGE. 

See  BANKRUPTCY. 

DISCONTINUANCE. 

The  complainant  in  a  foreclosure  suit  has  no  au- 
thority to  release  a  suit  upon  payment  of  his  claim 
after  a  decree  adjusting  equities  between  other  par- 
ties and  awarding  payment  of  a  share  of  the  pro- 
ceeds to  a  party  other  than  the  owner  of  the  equity 
of  redemption. 

Ferris  v.  Crawford,  2  Denio,  595,  839 

An  action  commenced  by  an  administrator  in  good 
faith,  may  be  discontinued  without  costs,  on  discov- 
ering that  a  good  defense  exists. 

Fowler  v.  Starr,  3  Denio.  164,  318 

DISTRESS. 

See  LANDLORD  AND  TENANT. 

DOWER. 

A  devise  to  a  widow  during  life  or  until  marriage 

does  not  cut  off  her  right  to  dower  if  she  marries, 

unless  the  devise  was  declared  to  be  in  lieu  of  dower. 

Church  v.  Bull.  2  Denio,  430,  181 

A  testamentary  provision  will  not  cut  off  dower 
unless  declared  to  be  in  lieu  thereof  by  express 
words  or  necessary  implication.  Idem.  181 

A  devise  to  others  of  all  a  testator's  real  estate  is 
not  necessarily  inconsistent  with  right  of  dower 
therein.  Idem.  181 

An  alien  widow  whose  husband  being  a  citizen 
purchased  lands  during  their  coverture  in  1833  and 
died  in  1838,  was  not  entitled  to  dower. 

Currin  v.  Finn,  3  Denio,  229.  341 


EASEMENT. 

Twenty  years  uninterrupted  and  unqualified  en- 
joyment of  a  way  is  decisive  evidence  of  a  grant. 
Lansing  v.  Wiswatt,  5  Denio,  213,  759 

EJECTMENT. 

Plaintiff  in  ejectment  can  recover  only  on  the 
strength  of  his  own  title. 

Roseboom  v.  Mosher,  2  Denio,  61,  54 

Ejectment  will  lie  for  made  lands  below  high 
water-mark  on  shore  of  navigable  waters. 

People  v.  Mawran,  5  Denio,  389,  819 

The  grantee  of  wild  lands  in  a  deed  of  bargain  and 
sale  who  never  has  had  possession,  may  maintain  a 
writ  of  right,  and  this  remedy  survives  to  his  heir. 
Willson  v.  Betts,  4  Denio,  201,  547 

A  devisee  can  maintain  ejectment  for  lands  grant- 
ed in  fee  with  rent  reserved,  only  for  default  of 
rent,  after  the  grantor's  death,  and  of  sufficient  dis- 
tress to  pay  the  same  without  regard  to  arrears  of 
rent  due  to  the  executors. 

Van  Rensselaer  v.  Hayes,  5  Denio,  477,         85O 

Executors  cannot  maintain  ejectment  for  default 

of  rent  reserved  on  a  grant  in  fee  by  their  testator. 

Idem.  85O 

The  beneficiary  of  a  resulting  trust  cannot  defend 

in  ejectment  against  the  trustee. 

Moore  v.  Spell-man,  5  Denio,  225,  764 

Under  the  Revised  Statutes,  when  a  trust  ceases 
to  be  active  the  legal  title  vests  in  the  person  bene- 
ficially entitled,  and  the  trustee  can  no  longer  main- 
tain ejectment. 

Nicollv.  Walworth,  4  Denio,  385.  611 

EMBEZZLEMENT. 

See  INDICTMENT. 

ERROR. 

See  APPEAL  AND  ERROR. 

ESTOPPEL. 

An  owner  is  bound  by  recitals  in  a  deed  by  which 
his  grantor  acquired  title. 

Chautauqua  Co.  Bank  v.  Risley,  4  Denio, 

480,  644 

The  consideration  recited  in  a  deed  propely  ex- 
ecuted cannot  be  questioned  to  defeat  the  convey- 
ance, except  for  fraud,  even  by  a  feme  covert  who 
has  joined  in  it  with  her  husband. 

Grout  v.  Townsend,  2  Denio,  336,  149 

The  declaration  of  a  canal  commissioner  as  to  the 
ownership  of  water  diverted  from  plaintiff  for  tem- 
porary use  of  the  canals,  cannot  affect  his  right  to 

DENIO  2,  3,  4,  5. 


GENERAL  INDEX. 


Justify  as  canal  commissioner  for  such  taking  un- 
der the  statute. 

Lynch  v.  Stone,  4  Denio,  356,  6O1 

An  agreement  by  parties  to  an  ejectment  suit,  to 

abide  the  event  of  a  similar  suit,  is  binding,  and 

upon  judgment,  even  of  nonsuit,  in  such  other  suit, 

their  rights  are  fixed  by  estoppel. 

Brown  v.  Sprague,  5  Denio,  545,  874 

A  covenant  of  seisin  in  a  mortgage,  creates  an 
estoppel  in  favor  of  the  purchaser  on  foreclosure 
against  the  mortgagor  and  his  heirs,  who  subse- 
quently acquire  a  better  title. 

Vanderheyden  v.  Crandall,  2  Denio,  9,  35 

Payment  of  drafts  not  drawn  in  accordance  with 
Authority,  does  not  estop  the  drawee  from  refusing 
to  pay  subsequent  drafts  similarly  drawn. 

Ulster  Co.  Bank  v.  McFarlan,  3  Denio,  553,  455 
An  estoppel  in  pain  arises  where  one  person  is  in- 
duced by  the  assertion  of  another,  to  do  that  which 
would  be  prejudicial  to  his  own  interest,  if  the  lat- 
ter were  allowed  to  contradict  and  disprove  what 
•he  had  before  affirmed. 

Frost  v.  Saratoga  Mut.  Ins.  Co.,  5  Denio, 

154,  738 

A  tenant  is  estopped  from  setting  up  against  his 
landlord  an  adverse  title,  acquired  during  his  term 
from  a  stranger. 

Sharpe  v.  KeUey.  5  Denio,  431,  834 

Where  plaintitf  received  part  of  his  disputed  claim 

which  he  knew  had  been  paid  on  delivery  by  his 

agent  of  a  receipt  in  full,  he  cannot  be  allowed  to 

aay  that  receipt  was  delivered  without  authority. 

Palmerton  v.  Huxford,  4  Denio,  166,  534 

An  insurance  company  is  estopped  from  setting 

up  a  false  warranty  by  the  insured  where,  with  full 

knowledge  of  the  facts,  it  has  assessed  and  collected 

installments  of  the  premium. 

Frost  v.  Saratoga  Mut.  Ins.  Co.,  5  Denio, 

154,  738 

Where  a  creditor  levies  upon  property,  under  a 
judgment  taken  in  part  for  a  debt  secured  by  chat- 
tel mortgage  on  the  same  property,  he  cannot  sub- 
sequently set  up  title  under  the  mortgage. 

Butler  v.  Miller,  5  Denio,  159,  740 

A  judgment  is  not  an  estoppel  unless  pleaded  but 
merely  a  medium  of  evidence. 

Leonard  v.  Barker,  5  Denio,  230,  761 

An  executor  who  sues  for  money  had  and  received 

•cannot   dispute   the   consideration  of  a  mortgage 

made  by  his  testatrix.under  which  defendant  claims 

that  he  received  the  money. 

Oilleland  v.  Fatting,  5  Denio,  308,  791 

EVIDENCE. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VARY 
WRITING  OR  RECORD. 

(5)  RECORDS  AND  PROCEEDINGS  IN  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 
ISSUES. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 

Where  executors  are  authorized  to  sell  real  estate 
if  in  their  opinion  it  becomes  necessary,  a  purchaser 
claiming  under  them  need  not  prove  any  actual  ne- 
cessity. 

Roseboom  v.  Mosher,  2  Denio,  61,  54 

A  paper  is  not  evidence  in  a  cause,  although 
proved,  until  it  has  been  read  or  deemed  or  admit- 
ted to  have  been  read. 

Clapp  v.  Wilson,  5  Denio,  285,  783 

Evidence  that  bank  directors  refused  to  ratify 
proceedings  instituted  by  the  president,  is  not  ad- 
missible to  prove  lack  of  authority  in  him  origi- 
nally. 

Mumford  v.  Hawkins,  5  Denio,  355.  8O7 

Extracts  from  lost  writings  are  not  inadmissible 
where  a  witness  testifies  fully  as  to  the  whole  con- 
tents. 

Sizer  v.  Burt,  4  Denio,  426,  625 

In  suits  against  third  persons,  the  existence  of  a 
plaintiff  corporation  is  conclusively  proved  by 
proof  of  its  charter,  and  user  under  it. 

McFarlan  v.  Triton  Ins.  Co.,  4  Denio,  392,    8O7 
The  mere  fact  that  a  broker  had  exchanged  other 
money  for  certain  bills  in  question,  is  no  evidence 
of  their  genuineness. 

Johiison  v.  People,  4  Denio,  364,  6O4 

Entries  in  a  creditor's  account  books,  made  at  the 
time  of  payment,  are  evidence,  as  to  which  of  two 
accounts  he  applied  it  upon. 

Van  Rensselaer  v.  Roberts,  5  Denio,  470,       848 

DENIO  2,  3,  4,  5. 


The  letter  of  a  deceased  partner  to  his  firm  in- 
closing a  draft  received  by  him  from  a  debtor  of 
the  firm,  indorsed  to  the  firm,  and  instructing  them 
to  credit  it  to  him  individually,  is  not  admissible 
against  such  debtor  to  show  that  the  draft  was  not 
a  payment  to  the  firm. 

Bailey  v.  Wakeman,  2  Denio.  230,  1O9 

The  books  of  a  bank  that  was  formerly  the  holder 
of  a  note  are  not  admissible  as  against  a  subsequent 
holder  to  prove  that  it  has  been  paid. 

Jermain  v.  Worth,  5  Denio,  342,  803 

On  a  report  signed  by  two  of  three  commissioners, 
it  will  be  presumed, in  the  absence  of  contrary  proof, 
that  all  met  and  deliberated. 

Doughty  v.  Hope,  3  Denio,  249,  348 

But  the  presumption  that  all  met  and  consulted 
is  prima  facie  only,  and  may  be  disproved  by  any  of 
the  commissioners.  Idem.  348 

The  date  of  a  deed  is  presumed  in  the  absence  of 
evidence  to  have  been  the  time  of  execution :  but 
no  presumption  exists  when  it  is  shown  to  be  ante- 
dated. 

Costigan  v.  Gould,  5  Denio,  290,  785 

Where  to  bar  dower,  a  deed  confessedly  antedated 
is  claimed  to  have  been  made  shortly  before  mar- 
riage, the  presumption  is  that  it  was  in  fact  made 
after  the  marriage.  Idem.  785 

The  presumption  of  bias  of  a  party  in  favor  in  his 
son-in-law,  called  by  him  as  a  witness,  and  whose 
credit  has  been  attacked  by  his  own  former  affida- 
vit, may  be  repelled  by  proof  that  the  witness,  is.  in 
fact,  unfriendly  to  him. 

Clapi)  v.  Wilson,  5  Denio.  285,  783 

Mere  lapse  of  time,  without  proof  of  payment  of 
the  debts,  creates  no  presumption  of  reconveyance 
by  the  assignees  of  a  general  assignment. 

Roseboom  v.  Mosher,  2  Denio,  61,  54 

Giving  a  promissory  note  is.  if  unexplained,  pre- 
sumptive evidence  that  nothing  is  then  due  from 
payee  to  maker. 

De  Freest  v.  Bloomingda,le,  5  Denio,  304,        79O 
A  mortgage  given  by  a  client  to  his  solicitor  is 
presumed  to  be  invalid  until  its  fairness  is  affirma- 
tively established. 

Evans  v.  Ellis,  5  Denio,  640,  9O7 

A  plaintiff  who  became  the  indorsee  of  a  note  aft- 
er maturity,  without  paying  value.will  be  presumed 
to  sue  for  the  benefit  of  the  former  holder,  and  ad- 
missions of  the  latter  are  admissible. 

Brisbane  v.  Pratt,  4  Denio,  S3,  498 

A  bond  sued  upon  by  an  insurance  company  will, 
in  the  absence  of  evidence  to  the  contrary,  be  pre- 
sumed to  have  been  given  upon  some  legitimate 
transaction. 

McFarlan  v.  Triton  Ins.  Co.,  4  Denio,  392,   613 
The  character  of  a  person  is  presumed  to  continue 
to  be  what  it  is  shown  to  have  been  formerly  ;  e.  g., 
four  years  previous. 

Sleeper  v.  Van  Middl&sworth,  4  Denio.  431,  687 
That  deeds  were  executed  the  same  day  between 
the  same  parties  creates  no  presumption  that  they 
were  part  of  the  same  transaction. 

Cornell  v.  Todd,  2  Denio,  130,  78 

The  place  where  a  person  is,  is  presumed  to  be  his 
residence,  in  the  absence  of  evidence  to  the  con- 
trary. 

People  v.  Hodden,  3  Denio,  220,  338 

Permission  for  a  vessel  to  enter  for  lawful  pur- 
poses a  dock  built  for  the  purpose  of  landing  on  an 
arm  of  the  sea,  is  presumed. 

Heaney  v.  Heeney,  2  Denio,  625,  251 

If  the  secretary  of  an  insurance  company  give 
consent  to  an  assignment  of  the  policy,  upon  ap- 
plication to  the  company's  office,  he  will  be  pre- 
sumed to  have  acted  with  authority.  Such  author- 
ity may  be  proved  by  evidence  of  previous  similar 
acts. 

Con/over  v.  Mut.  Ins.  Co.,  3  Denio,  254,          349 
Twenty  years  uninterrupted  and  unqualified  en- 
joyment of  a  way  is  decisive  evidence  of  a  grant. 

Lansing  v.  WiswaU,  5  Denio,  213,  759 

A  proceeding  brought  by  one  as  president  of  a 
bank  must  be  presumed  in  absence  of  evidence  to 
have  been  instituted  under  proper  authority. 

Mumford  v.  Hawkins,  5  Denio.  355,  807 

If  an  executor  performs  one  act  as  such,  the  pre- 
sumption is  that  he  continued  as  such ;  but  this  is 
not  conclusive. 

Roseboom  v.  Mosher,  2  Denio,  61,  54 

Mere  lapse  of  time  raises  no  presumption  of  re- 
entry by  the  lessor  of  a  fee,  without  proof  of  aban- 
donment by  the  lessee  with  rent  in  arrear. 

Garrett  v.  Scouten,  3  Denio,  334,  378 

Where  the  specification  of  a  patent  claims  too 
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much.  It  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  it  was  by  honest  mistake. 
Hotchkiss  v.  Oliver,  5  Denio,  314,  794 

(2)  DOCUMENTARY. 
The  release  of  a  surety  upon  a  bond,  filed  in  the 


A  sheriff's  return  is  evidence  only  prima  facie,  if 
at  all,  as  to  facts  therein  recited  in  excuse  for  not 
executing  the  mandate.  (Walworth,  Chancellor, 
contra) 

Brimming  v.  Hanford,  5  Denio,  588,  889 

A  sheriff's  indorsement  on  a  fl.  fa.,  of  a  levy  made 
upon  certain  household  furniture  is  evidence  in  his 
favor,  although  the  fl.  fa.  is  not  yet  filed. 

Glover  v.  WJiittenhall,  2  Denio,  633,  253 

An  entry  on  the  margin  of  the  record  of  a  deed 
in  the  county  clerk's  office  is  no  evidence  of  a  decree 
thereby  referred  to  as  canceling1  the  deed. 

Chautauqua  Co.  Bank  v.  Rteley,  4  Denio, 

480,  644 

An  insurance  policy  needed  in  evidence  onaslan- 
der  suit,  is  sufficiently  proved  to  allow  it  to  be  read 
by  proving  the  signature  of  the  secretary  of  the 
company  and  a  receipt  for  payment  on  the  policy 
signed  by  the  defendant,  and  referring  to  the  policy 
by  its  number,  without  proving  signature  of  presi- 
dent. 

Van  Alen  v,  Bliven,  4  Denio,  455,  636 

The  books  of  a  corporation  are  competent  evi- 
dence to  show  how  it  was  organized ;  the  manner 
in  which  they  have  been  kept  may  affect  their  cred- 
it with  the  jury,  but  is  not  a  ground  for  rejecting 
them. 

McFarlan  v.  Triton  Ins.  Co.,  4  Denio,  392.   613 

Books  of  account  cannot  be  received  as  evidence 

of  a  single  sale,  although  of  more  than  one  article. 

Corning  n.  Ashley,  4  Denio,  &54,  600 

The  certificate  of  a  notary  public  in  this  State,  is 

not  evidence  of  a  presentment  made  by  him  out  of 

the  State. 

Dutchess  Co.  Bank  v.  Ibbotson,  5  Denio, 

110,  723 

A  lease  given  upon  sale  for  tax  or  assessment  in 

N.  Y.  City,  is  "  conclusive  evidence  "  that  the  sale 

was  regular  only  as  to  the  auction  and  notice  of  sale, 

not  as  to  the  redemption  notice. 

Doughty  v.  Hope,  3  Denio,  594,  471 

Certificate  of  a  notary  that  he  had  caused  a  note 
to  be  presented,  is  not  evidence:  it  should  show  pre- 
sentation by  the  notary  himself. 

Warneck v.  Crane,  4  Denio,  460,  637 

The  return  of  a  justice  to  a  certiorari,  can  prove 
nothing  as  to  matters  which  were  not  properly  be- 
fore him,  although  within  his  personal  knowledge. 
Cornell  v.  Moulton,  3  Denio,  12,  264 

A  patent  of  lands  is  prima  facie  evidence  that  it 
was  regularly  issued. 

People  v.  Mauran,  5  Denio,  389,  819 

A  document  not  actually  read  in  evidence  al- 
though sufficiently  proved  for  that  purpose  on  the 
trial,  may  be  read  on  the  argument  in  the  discretion 
of  the  referees,  but  if  it  operates  as  a  surprise,  ex- 
planatory evidence  by  the  other  party  may  be  per- 
mitted. 

Clavp  v.  Wilson,  5  Denio,  285,  783 

(3)  ADMISSIONS  AND  DECLARATIONS. 
That  defendant  said  he  had  had  money  of  plaintiff, 
coupled  with  slight  circumstances  from  his  conduct, 
may  be  sufficient  to  uphold  a  verdict  for  the  money 
as  a  loan. 

Morse  v.  Bogert,  4  Denio,  108,  514 

The  reply  of  any  person  upon  whom  a  demand  is 
made,  is  admissible  upon  proof  of  such  demand. 

Rice  v.  Churchill,  2  Denio,  145,  83 

A  party's  admission  of  a  fact  is  evidence  against 
him,  although  made  in  a  conversation  respecting  a 
compromise  of  the  suit. 

Marvin  v.  Richmond,  3  Denio,  58,  280 

An  admission  by  a  defendant  that  he  sold  "  ale, 
strong  beer  or  fermented  beer,"  does  not  establish 
a  violation  of  the  excise  law. 

Nevin  v.  Ladue,  3  Denio,  437,  415 

An  action  on  a  note  cannot  be  sustained  by  the  de- 
fendant's admission  that  he  gave  such  a  note,  with- 
out proving  its  identity. 

Palmer  v.  Manning,  4  Denio,  131,  522 

The  declarations  of  two  partners  made  at  the  time 
of  confessing  judgment  against  their  firm  upon  a 
note,  of  which  one  of  them  had  been,  until  a  few 
days  previous,  the  holder,  is  admissible  to  show  an 
attempt  to  defraud. 

Davis  v.  Newkirk,  5  Denio,  92.  717 
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A  promissory  note  under  seal  left  by  the  maker 
among  his  private  papers  at  his  death  and  never  de- 
livered, has  no  value  as  an  obligation  and  but  little 
as  an  admission. 

Robint-on  v.  Cushman,  2  Denio,  149,  85- 

(4)  PAROL  TO   CONTRADICT,  EXPLAIN   OR  VARY 

WRITING  OR  RECORD. 

That  an  executor  who  alone  executed  a  deed,  is 

the  only  acting  executor,  may  be  proved  by  parol, 

although  the  validity  of  the  deed  depends  upon  it. 

Roseboom  v.  Mosher,  2  Denio,  61,  54 

The  condition  of  a  bond  cannot  be  altered  by 

parol. 

Mosier  v.  McKay,  4  Denio,  116,  516- 

Parol   evidence  is  inadmissible  to  show  that  a 

debtor's  note  for  one  day  from  date  was  intended 

merely  as  a  memorandum,  and  not  as  an  extension 

of  credit. 

Fellows  v.  Prentiss,  3  Denio,  512.  441 

The  consideration  of  a  deed  of  bargain  and  sale, 
if  not  expressed  in  the  deed,  may  be  shown  by  ex- 
trinsic evidence. 

Willson  v.  Betts,  4  Denio,  201,  547 

A  promissory  note  and  a  release  of  interest  in  an 
estate  exchanged  between  heirs  on  settlement,  can- 
not be  affected  by  parol  proof  that  they  were  to  be 
void  unless  other  heirs  should  settle  in  the  same 
manner. 

Elji  v.  Kilborn,  5  Denio,  514,  863 

In  trusts  for  charitable  or  pious  uses  the  intention 
of  the  donor  is  to  govern.  The  language  of  the  con- 
veyance, if  clear  and  unequivocal,  is  conclusive  ;  if 
ambiguous,  extrinsic  evidence,  such  as  the  tenets 
held  by  the  donor,  or  then  actually  taught  by  the 
donees,  etc.,  may  be  given  to  explain  the  intention. 
Miller  v.  Gable,  2  Denio,  492,  203 

Evidence  of  a  parol  agreement  to  pay  to  a  mort- 
gagee a  certain  sum  absolutely,  is  inadmissible  to 
qualify  a  vendee's  covenant  to  pay  to  him  such  sum 
as  the  vendor  might  direct. 

Armstrong  v.  Munday,  5  Denio.  166,  74  3 

Two  deeds  of  distinct  parcels  of  land  for  distinct 

considerations,  though   between  the  same  parties 

and  of  the  same  date,  cannot  be  used  to  quality  or 

explain  each  other. 

Cornellv.  Tudd,  2  Denio,  130,  78 

In  quo  warranto,  evidence  is  admissible  to  show 
that  a  ballot  cast  for  J.  R.  E.  was  intended  for  John 
R.  E.,  but  not  to  show  for  whom  a  ballot  was  in- 
tended which  contained  two  names. 

People  v.  Seaman,  5  Denio,  409,  826 

Parol  evidence  is  admissible  to  show  in  an  action 

on  an  indemnity  bond  that  the  obligors  signed  it 

merely  as  sureties  for  the  plaintiff  in  an  attachment,. 

who  had  been  released  by  the  present  plaintiff. 

Artcher  v.  Douglass,  5  Denio,  509,  861 

A  grand  juror  cannot  be  allowed  to  testify  that 

only  one  offense  was  proved,  when  the  grand  jury 

found  five  indictments :  an  indictment  is  a  record 

and  cannot  be  impeached  on  the  trial. 

People  v.  Hnlbut,  4  Denio,  133,  522 

On  foreclosure  by  advertisement  and  gale,  where 
there  is  no  deed,  and  affidavits  supply  its  place.they 
can  neither  be  contradicted  nor  amended  by  oral 
evidence,  to  pass  title  to  more  than  they  describe. 
Arnot  v.  McClure,  4  Denio,  41,  49O 

It  is  not  competent  to  show  that  a  misrepresenta- 
tion in  a  written  application  for  insurance  was  due 
to  erroneous  instructions  given  by  the  insurance 
agent. 

Jennings  v.  Chenango  Co.  Mut.  Ins.  Co., 
2  Denio,  75,  68 

(5)  RECORDS  AND  PROCEEDINGS  IN  ACTIONS  AS  EVI- 

DENCE IN  OTHER  ACTIONS. 

In  suit  on  attachment  bond  for  failure  to  return 
goods  seized,  evidence  may  be  given  to  show  in  mit- 
igation of  damages,  that  nonsuit  was  granted  and 
another  attachment  on  the  same  goods  immediately 
sued  out,  on  which  plaintiff  succeeded  and  sold  them 
on  execution. 

Earl  v.  Spooner,  3  Denio,  246,  34  7 

The  report  of  a  referee,  in  a  court  having  power 
to  arrest  judgment  and  grant  new  trials,  if  no  judg- 
ment has  been  entered,  is  not  evidence. 

Leonard  v.  Barker,  5  Denio,  220,  761 

The  bill  of  costs  for  the  services  of  a  master  in 
chancery  taxed  without  notice,  cannot  be  evidence 
against  a  party  on  whom  it  was  not  served. 

Mumf<yrd  r.  Hawkins,  5  Denio,  355,  807 

The  evidence  of  a  deceased  witness  in  a  former 

action  of  trover,  is  admissible  in  amtfmjMti  between 

the  same  persons  for  the  value  of  the  same  property. 

Osborn  v.  Bell,  5  Denio,  370,  81» 

A  verdict  of  sanity  on  a  preliminary  trial  of  a 
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prisoner's  capacity  to  be  tried,  is  not,  upon  the  trial 
of  the  indictment,  conclusive,  and  evidence  of  pres- 
ent insanity  may  be  shown  on  the  question  or  in- 
sanity at  the  time  of  the  trial. 

Freeman  v.  People,  4  Denio,  9, 
A  general  verdict  of  not  guilty  is  conclusive  evi- 
dence that_the  decision  was  on  the  merits  of  the 

'  GH-eenv.  Clark,  5  Denio,  497,  857 

In  mto  warranto  a  certificate  of  election  is  not  con- 
clusive, but  the  abstract  right  is  open  for  deter- 
mination. _„_ 
People  v.  Seaman,  5  Denio,  409, 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 
ISSUES. 

In  action  to  recover  a  penalty  from  a  witness  for 
non-attendance,  it  may  be  proved  that  plaintiff  ad- 
mitted that  witness  knew  nothing  material  about 
the  case.  ___ 

Courtney  v.  Baker,  3  Denio,  27, 

Where  referee  has  received  plaintiff  s  books  in 
evidence,  he  cannot  disregard  them  after  the  trial 
is  ended  and  opportunity  to  give  other  evidence  is 

^'Meyers  v.  Betts,  5  Denio,  81,  713 

An  affidavit  of  an  individual  juror  as  to  the  con- 
sideration operating  on  his  mind  in  assenting  to  a 
verdict,  is  not  admissible  to  show  the  effect  of  evi- 

Brownell  v.  McEwen.  5  Denio,  367,  811 

The  deposition  of  an  adversary's  witness  may  be 
put  in  evidence  against  him,  on  obtaining  his  admis- 
sion that  the  signature  is  genuine,  without  first  call- 
ing his  attention  to  the  contents. 

Clapp  v.  Wilson,  5  Denio,  285, 
That  notes  given  by  an  assignee  to  an  assignor, 
bear  even  date  with  the  assignment  and  amount  to 
the  same  sum  expressed  as  consideration  therein,  is 
not  sufficient  without  extrinsic  evidence  to  prove 
that  they  were  given  for  the  assignment. 

Adams  v.  Hutt,  2  Denio,  306, 

The  indorsements  of  the  necessary  proclamations 
in  the  levy  of  a  fine,  are  conclusive  evidence  that 
notice  had  been  duly  given  as  required  by  law. 

Roseboom  v.  Van  Vechten,  5  Denio,  414,  828 
In  order  to  establish  a  set-off  in  an  action  on  a 
sealed  note  for  $200,  which,  with  another  for  $1,000. 
were  alleged  to  have  been  given  for  the  assignment 
of  lease  expressing  a  consideration  of  $3,000,  parol 
evidence  is  admissible  to  show  that  the  $1,000  note 
was  given  as  security  for  rent :  that  it  had  been  paid, 
and  that  the  rent  had  been  paid  subsequently  in  or- 
der to  avoid  distress  of  goods. 

Adams  v.  Hull,  2  Denio,  306, 

Proof  of  agency  or  combination  must  be  given 
before  acts  or  declarations  of  an  alleged  agent  or 
conspirator  can  be  proved. 

People  v.  Parish,  4  Denio,  153, 
In  an  action  for  insurance  defended  on  the  ground 
that  plaintiff's  affidavit  of  loss  is  false,  such  affidavit 
is  not  evidence  for  plaintiff  of  anything  it  alleges, 
when  put  in  evidence  by  defendant  to  prove  the 
false  swearing. 

Howard  v.  City  Fire  Ins.  Co.,  4  Denio,  502,    653 
Parol  proof  of  the  filing  of  a  record  is  not  admis- 
sible without  showing  that  primary  evidence  there- 
of cannot  be  obtained. 

Thompson  v.  Smith,  2  Denio,  177, 
The  filing  of  a  record  being  essential  to  the 
change  of  the  pauper  system  of  a  county,  secondary 
evidence  of  such  change  cannot  be  given  without 
first  showing  that  proof  of  such  filing  cannot  be  ob- 
tained. Idem. 

Where  a  bill  of  sale  is  given  of  property  pur 
chased,  the  purchase  cannot  be  proved  by  parol. 

Dunn  v.  Hewitt,  2  Denio,  637, 
Where  a  note  with  notary's  certificate  of  protes 
attached,  has  been  lost,  secondary  evidence  of  thi 
certificate  is  inadmissible. 

Dutchess  Co.  Bank  v.  Ibbotson,  5  Denio, 

110,  7,8' 

In  an  action  against  a  common  earner  for  npn-de 
livery  of  salt,  in  the  absence  of  precise  proof  of  il 
value  at  the  point  of  delivery,  its  value  at  the  pom 
of  shipment  with  the  cost  of  transportation,  may 
be  proved. 

Richmond  v.  Branson,  5  Denio,  55, 
Payment  of  a  note  after  suit  brought  cannot  be 
proved  under  the  general  issue. 

Bond  v.  Week*,  2  Denio,  321, 

Where  defendant  has  admitted  making  a  promis- 
sory note  of  the  same  description  as  the  one  m  suit 
proof  of  the  genuineness  of  the  payee's  indorsemen 
is  sufficient  to  establish  the  identity. 

Pentz  v.  Winterbottom,  5  Denio,  51, 
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On  an  indictment  for  selling  liquor  without  a  11- 
ense,  it  is  competent  to  prove  that  defendant  kept 
bar  with  bottles  in  it. 

People  v.  Hulbut,  4  Denio,  133,  522 

It  seems  that  proof  of  the  circulation  in  business 
f  bills  of  the  same  kind  would  be  evidence  of  the 
xistence  of  the  bank  and  the  genuineness  of  bills 
tolen,  and  also  that  the  passing  of  the  stolen  bills 
y  the  defendant  would  also  be  evidence  of  their 
genuineness. 

Johnson  v.  People,  4  Denio,  364,  6O4 

On  trial  of  an  action  for  a  nuisance  in  manufact- 
uring boilers  near  plaintiff's  house,  a  witness  can- 
not give  an  opinion  as  to  damages. 

Fish  v.  Dodge,  4  Denio,  311,  585 

The  assignment  of  a  judgment  without  subscrib- 
ng  witnesses  may  be  proved  in  proceedings  to  re- 
deem land  by  the  affidavit  of  any  person  who  saw  it 
•xecuted.  v 

People  v.  Fleming,  4  Denio,  137,  624 

In  proceedings  to  redeem  land,  an  administrator's 

authority  to  assign  a  judgment  may  be  proved  by 

affidavit  without  producing  his  letters.    Idem.    624 

Words  spoken  pending  suit  for  slauder  cannot  be 

roved  to  aggravate  damages. 

Keenholtz  v.  Becker,  3  Denio,  346,  382 

Slanderous  words  spoken  in  Dutch   cannot   be 

proved  under  a  count  for  English  words.unless  they 

vere  a  part  of  the  same  conversation  with  English 

words  proved.    Idem.  382 

In  slander  plaintiff's  general  bad  character  may 

be  proved  under  the  general  issue  in  mitigation  of 

damages,  although  a  justification  is  also  pleaded  and 

vidence  given  thereunder. 

Hamer  v.  McFarlin,  4  Denio,  509,  654 

To  support  a  defense  in  trespass  under  a  distress 

warrant  by  Jacob  L.,  reciting  a  lease  by  John  L., 

there  must  be  legal  proof  of  title  acquired  by  Jacob 

under  John. 

Lord  v.  Brown,  5  Denio.  345, 

In  an  action  for  breach  of  warranty  (e.g.,  on  sale  of 
a  cow)  a  qualified  witness  may  testify  what  the  arti- 
Je  would  have  been  worth  if  as  represented  to  be. 
Joy  v.  Hopkins,  5  Denio,  84,  714 

EXCEPTIONS. 

The  discretion  of  a  judge  in  disregarding  a  vari- 
ance as  amendable,  cannot  be  reviewed  on  bill  of 
exceptions. 

Conover  v.  Mut.  Ins.  Co.,  3  Denio,  254,       349 
No  exceptions  lie  to  rulings  made  on  the  hearing 
of  the  preliminary  issue  of  present  insanity,  set  up 
n  a  prisoner's  defense. 

Freeman  v.  People,  4  Denio,  9,  479 

Exceptions  taken  on  the  challenge  of  a  juror  are 
waived  by  the  peremptory  challenge  of  the  juror  by 
the  same  party.  Idem. 

The  objection  to  recovery  on  a  bond  or  recogni- 
zance, on  the  ground  that  it  is  void  for  having  a  con- 
dition beyond  that  required  by  statute  must  be 
raised  in  the  trial  court  or  not  at  all. 

People  v.  Wilgu*,  5  Denio,  59,  7O6 

An  exception  can  be  taken  only  on  some  particu- 
lar point  of  law ;  a  general  exception  to  a  general 
charge  amounts  to  nothing. 

Laming  v.  Wixwall,  5  Denio,  213,  759 

A  bill  of  exceptions  not  signed  and  sealed  is  a  nul- 
lity and  must  be  entirely  disregarded. 

Radcliff  v.  Rhan,  5  Denio,  234,  766 

A  general  objection  that  an  account  book  is  in- 
competent evidence,  will  not,  on  appeal,  support  an 
objection  to  it  as  being-  a  copy. 

Van  Renst>elaer  v.  Roberts,  5  Denio,  4*0,     848 

EXCISE. 

An  indictment  would  lie  under  Act  of  1845  for  sell- 
ing liquors  without  license. 

Hodgman  v.  People,  4  Denio,  235, 

On  such  indictment  without  license,  evidence  can 
be  given  of  no  more  sales  than  there  are  counts  i 
the  indictment.    Idem. 

"  Strong  or  spirituous  liquors,"  mentioned  in  the 
excise  law,  includes  ale  and  strong  beer  which  can- 
not be  retailed  without  license.  (Per  Walworth, 
Chancellor.) 

Nevin  v.  Ladue,  3  Denio.  437, 

The  Act  of  1845,  regulating  the  sale  of  liquor,  did 
not  repeal  prior  laws  or  make  legal  anything  which 
they  made  criminal. 

People  v.  Safford,  5  Denio.  112,  724 

A  physician's'prescription,  to  be  a'.def  ense  for  sell- 
ling  liquor  without  a  license,  must  prescribe  it  for 
medical  purposes."  Idem. 

The  Act  of  1845  as  to  towns  where     no  license 
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was  voted,  was  not  a  repeal  of  previous  laws  against 
the  sale  of  liquors  without  license. 
People  v.  Townsey,  5  Denio,  70, 

The  power  given  by  a  village  charter  to  prohibit 
the  sale  of  liquor  altogether,  includes  the  power  to 
prohibit  such  sale  without  license. 

Tr.  of  Clintonville  v.  Keeling,  4  Denio.  341,  596 

No  pay  can  be  recovered  tor  liquors  sold  without 
license  in  violation  of  the  excise  law. 
Griffith  v.  Wells,  3  Denio,  226, 

A  declaration  for  excise  penalties  filed  and  served 
as  the  beginning  of  a  suit  need  not  have  a  reference 
to  the  statute  indorsed  upon  it. 

Thauer  v.  Lewis,  4  Denio,  269,  57O 

Overseers  of  the  Poor,  in  whose  name  suit  is 
brought  by  a  third  person  for  excise  penalties,  may 
move  to  set  aside  the  proceedings,  unless  security 
for  costs  has  been  given.  Idem. 

What  is  proper  security  in  such  cases.' Idem.  57O 

On  a  suit  by  third  person  in  the  name  of  over- 
seers of  the  poor  for  excise  penalties,  none  but  the 
overseers  can  object  that  suit  was  brought  too  soon 
or  without  their  consent,  or  without  giving  securi- 
ty for  costs.  Idem. 

EXECUTION. 

See  JUDGMENT. 

Property  exempt  from  execution  by  the  Statute 
of  1842,  may  be  taken  where  the  demand  is  for  the 
purchase  price  of  any  exempt  property. 

Mathewson  v.  Weller,  3  Denio,  52,  278 

A  ft.  fa.  cannot  issue  on  a  judgment  in  scire  facias 
quare  executionem  non  until  thirty  days  after  the 
entry  of  judgment. 

Van  Valkenburgh  v.  Harris,  3  Denio,  162,    317 

Plaintiff's  attorney  as  such,  has  no  authority  after 
judgment  to  direct  the  sheriff  what  property  to  levy 
upon  on  execution ;  and  such  directions,  if  given, 
cannot  make  the  plaintiff  liable. 

AverUl  v.  Williams,  4  Denio,  295,  579 

Where  the  sheriff  sells  personal  property  subject 
to  a  mortgage,  he  should  sell  it  all  in  one  parcel. 

Tifft  v.  Barton,  4  Denio,  171,  536 

Where  personal  property  is  sold  by  a  sheriff  it 
may  be  all  deemed  within  view  where  a  part  of  it  is 
in  the  fields,  whence  it  cannot  be  conveniently  gath- 
ered. Idem.  536 

Necessary  food  fora  team  is  not  exempt  from  ex- 
ecution under  the  Law  of  1842. 

Rue  v.  Alter,  5  Denio,  119.  736 

Upon  filing  a  judgment,  an  execution  which  has 
been  irregularly  issued  a  few  hours  too  soon,  be- 
comes effective. 

Clute  v.  Clute,  4  Denio,  241,  561 

The  purchaser  of  land  sold  on  execution  cannot 
maintain  replevin  in  the  cepit  against  the  former 
owner  for  cutting  and  carrying  away  timber  while 
in  possession  before  fifteen  months  expire.  His  rem- 
edy is  trover,  waste  or  action  on  the  case. 

Rich  v.  Baker,  3  Denio,  79,  287 

An  execution  is  a  lien  on  personal  property  from 
the  time  of  its  delivery  to  the  sheriff,  as  against  all 
but  bona  fide  purchasers  before  levy. 

Ran  v.  Birdseye,  5  Denio,  619.  9OO 

A  sheriff  who  has  levied  on  an  undivided  half  of 
a  growing  crop  is  constructively  in  possession  of 
the  whole,  and  may  sell  it  all  if  the  debtor  acquires 
the  other  half  before  sale.  Idem.  90O 

One  who  receives  property  as  security,  or  in  pay- 
ment of  antecedent  debts,  is  not  a  bona  fide  purchas- 
er, who  can  hold  it  against  an  execution  then  in  the 
sheriff's  hands  but  not  levied.-  Idem.  9OO 

Where  a  creditor  levies  upon  property  under  a 
judgment  taken  in  part  for  a  debt  secured  by  chat- 
tel mortgage  on  the  same  property,  he  cannot  sub- 
sequently set  up  title  under  the  mortgage. 

Butler  v.  Miller,  5  Denio,  159,  74O 

Statutes  exempting  property  from  execution  are 
in  derogation  of  the  common  law,  and  to  be  inter- 
preted according  to  what  is  written, or  what  is  plain- 
ly or  manifestly  to  be  implied. 

Rue  v.  Alter,  5  Denio,  119,  726 

A  levy  to  be  valid  must  he  indicated  by  posses- 
sory acts  or  asserted  by  word  of  mouth,  so  far  as  to 
constitute  trespass,  unless  justified  by  the  process. 
Camp  v.  Chamberlain,  5  Denio,  198,  754 

Where  levy  is  made  under  different  executions 
against  the  same  defendant,  the  one  first  delivered 
to  the  officer  has  preference,  although  levy  is  first 
made  under  the  other.  Idem.  754 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

If  an  executor  performs  an  act  as  such,  the  pre- 
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sumption  is  that  he  continued  as  sucb,but  this  is  not 
conclusive. 

Roseboom  v.  Mosher,  2  Denio,  61,  54 

Where  executors  are  authorized  to  sell  real  estate 
if  in  their  opinion  it  becomes  necessary,  a  purchas- 
er claiming  under  them  need  not  prove  any  actual 
necessity.  Idem.  54 

An  administrator  must  pay  costs  on  a  claim  which 
he  refused  to  refer,  although  he  may  have  believed 
that  he  had  a  good  defense  in  equity  unless  he  es- 
tablishes such  defense. 

Robertson  v.  Sheill,  3  Denio,  161,  317 

The  appointment  of  an  administrator  is  not  void 
because  the  surrogate  erred  in  not  giving  prefer- 
ence to  another  person. 

Flinn  v.  Chase,  4  Denio,  85,  506 

A  surrogate  cannot  revoke  an  administrator's  let- 
ters at  hisrequest,  merely  because  be  is  about  to  re- 
move from  the.village,  or  cannot  act  conclusively. 

Idem.  5O6 

An  executor's  bond  may  be  enforced  by  suit  for 
non-payment  of  a  sum  decreed  by  surrogate  to  be 
paid  to  a  legatee  or  creditor  under  2  R.  S.,  p.  72,  sec. 
19,  without  regard  to  the  Acts  of  1837  and  1844,  which 
give  an  additional  mode  of  redress. 

People  v.  Guild,  4  Denio.  551,  668 

An  executor  who  sues  for  money  had  and  received 

cannot  dispute  the  consideration  of  a  mortgage 

made  by  his  testatrix  under  which  defendant  claims 

that  he  received  the  money. 

Gillelandv.  Failing,  5  Denio,  308,  791 


FACTORS. 

See  BAILMENT. 

The  Act  of  1830  to  protect  purchasers  from  factors 
does  not  protect  one  who  makes  advances  to  the 
factor,  knowing  that  he  is  not  the  owner. 

Stevens  v.  Wilson,  3  Denio,  472,  427 

FALSE  IMPRISONMENT. 

It  is  no  defense  to  officers  of  a  bank,  for  locking  a 
party  therein,  that  he,  knowingly  remained  after 
the  time  for  closing,. 

Woodward  v.  Washbum,  3  Denio,  369,          39O 

A  clerk  of  full  age,  hired  by  the  year,  is  a  servant, 
and  case  lies  by  the  master  for  his  unlawful  impris- 
onment. Idem.  39O 

FALSE  PRETENSES. 

See  INDICTMENT. 

Defrauding  by  false  pretenses,  concocted  by  de- 
fendant in  another  State,  but  carried  into  effect  in 
this  State  through  his  innocent  agents,  is  committed 
by  him  "  within  the  boundaries  of  this  State." 

People  v.  Adams,  3  Denio,  190,  327 

FEES. 

See  OFFICERS. 

FINE  AND  RECOVERY. 

Prior  to  1829,  one  who  had  seisin,  although  torti- 
ously  acquired,  could  levy  a  fine  which,  after  five 
years,  would  bar  the  rights  of  remainder-men  and  all 
other  strangers. 

Roseboom  v.  Van  Vechten,  5  Denio,  414,       828 

A  fine  levied  in  1825  is  not  invalidated  by  the  re- 
peal of  the  statute  which  authorized  it,  before  the 
expiration  of  the  five  years  within  which  it  could  be 
levied.  Idem.  828 

FIXTURES. 

A  horse  power  and  machinery  for  manufacturing 
pumps  in  a  building  not  erected  for  that  purpose,  so 
fastened  by  bolts,  screws  and  pins  that  they  can  be 
removed  without  injury  to  the  building,  is  personal 
property. 

Farrar  v.  Chauffetet e,  5  Denio,  527,  867 

FORMER  ADJUDICATION. 

The  taxation  of  a  district  attorney's  bills  by  a  Su- 
preme Court  Commissioner  is  a  judicial  act  and  can- 
not be  assailed  collaterally. 

Sup'rs  of  Onon.  v.  Briggs,  2  Denio.  26,  41 

A  decision  of  a  claim  for  contribution  on  one  bond 
makes  a  like  claim  on  another  bond  which  was  part 
of  the  same  transaction,  res  judicata. 

Bouchard  v.  Bias,  3  Denio,  238.  344 

A  verdict  of  sanity  on  a  preliminary  trial  of  a 
prisoner's  capacity  to  be  tried,  is  not  upon  the  trial 
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of  the  indictment,  conclusive  ;  and  evidence  of  pres- 
ent insanity  may  be  shown,  on  the  question  of  in- 
sanity at  the  tlmeof  the  ^rtme^  ^  4  79 

In  abaction  fora  horse,  a  former  judgment  in  re- 
plevin against  parties  who  claimed  to  be  agents  of 
the  present  plaintiffs'  in  favor  of  the  present  de- 
fendants, is  not  a  bar,  _82 

Alexander  v.  Taylor.  4  Denio.  303, 
Defendant  in  replevin  having-  Judgment  for  costs 
only  upon  plea  ofiwn  detinet,  when  he  might  upon 
proper  plea  have  had  judgment  for  return  of  the 
,  ma    sue    laintiff  therefor  in  trover. 


ceeding  by  officers  of  another  town. 

StoweM  D.  Ooerseers  o/  Folnej/,  5  Demo,  98,  ,71 
A  decree  between  a  vendor  and  mortgagee  affirm- 
ing a  payment  made  by  the  vendea  to  the  mortgag- 
eef  it  Sot  evidence  in  a  suit  between  the  vendor  and 

Armstrong  v.  Mundau,  5  Denio,  166, 
Judgment  in  favor  of  an  indorser  because  notice 
of  non-payment  was  not  given  him,  is  a  bar  to  an 
action  by  a  subsequent  indorser  who  takes  up  the 
note  and  sues,  relying  on  the  notice  given  by  the 
former  plaintiff.  -  -ftl 

Leonard  v.  Barter,  5  Demo,  220, 
A  former  judgment  as  to  land  is  effective  as  a  bar 
not  only  as  to  a  party,  but  as  to  all  who  make  title 


months."  is  void  for  not  expressing  the  considera- 
tion, although  given  to  obtain  discontinuance  of  a 
suit. 

Bennett  v.  Pratt,  4  Denio,  275, 

A  written  guaranty  of  future  indorsements  is  not 
void  because  coupled  with  a  guaranty  of  past  in- 
dorsements, void  for  failure  to  express  considera- 
tion therefor. 

Stoats  v.  Howlett,  4  Denio,  559, 

A  written  promise  to  hold  one  harmless  for  any 
indorsements  he  may  make  for  a  third  person  is 
valid,  and  sufficiently  expresses  a  consideration  on 
its  face.  Idem. 

A  guaranty  indorsed  on  a  promissory  note  is  void 
unless  it  expresses  the  consideration. 
Hall  v.  Farmer.  6  Denio,  484, 


Dunckle  v.  Wiles,  5  Denio,  296, 
A  former  judgment  in  trespass  on  plea  of  title,  is 
an  estoppel  on  proof  that  the  trespass  was  on  that 
specific  part  of  the  lands  now  m  question.          ^ 

A  judgment  in  favor  of  a  common  carrier  in  an 
action  for  negligence  brought  by  the  owners  of  cer- 
toin  freight  if  a  bar  to  an  action  for  the  same  claim 
by°heir  agent  who  made  the  contract  under  which 
the  freight  was  shipped. 

Green  v.  Clark,  5  Denio,  497, 

FRAUD. 

See  FALSE  PRETENSES. 

In  action  for  fraud  in  a  sale,  judgment  cannot  be 
sustained  without  a  scienter.  ^  3?3 

An  mdors^'r  who*  has  compromised  a  suit  with  the 
holder  bv  giving  his  own  note,  may  defend  the  lat- 
ter by  proof  that  the  original  note  had  been  pre- 
viously paid,  which  fact  the  holder  concealed  from 

hlm'  Stewart  v.  AhrenfeldL  4  Denio,  189,         .    542 
A  lessee  induced  by  fraudulent  representations  to 
tak^e  f  llase  but  who  discovers  the  truth  before  en- 
tering, may  either  repudiate  the  lease,  or  enter  ana 
recoup  the  damages  against  the  rent. 
Whitney  v.  Allaire,  4  Denio,  554. 

FRAUDULENT  CONVEYANCES. 

A  iudgment  creditor  is  not  obliged  to  take  out  an 
execution  before  filing  a  bill  to  set  aside  an  assign- 
ment as  fraudulent.  ._, 
Spear  v.  Warden.  3  Denio,  607, 

A  sale  from  father  to  daughter  can  be  upheld 
against  creditors,  only  on  proof  of  good  considera- 

°n'  Tifft  v.  Barton,  4  Denio,  171, 

Money  paid  to  a  woman  under  a  moral  obliiratio 
to  indemnify  her  against  the  results lof :past .illicit 
intercourse,  is  not  a  fraud  upon  creditors;  other- 
wise if  it  is  a  mere  gift. 

Wait  v.  Day.  4  Denio,  439, 


HABITUAL  DRUNKARD. 

It  is  not  irregular  to  sue  and  take  judgment 
against  an  habitual  drunkard  for  whom  a  commit- 
tee has  been  appointed. 

Clarke  v.  Dunham,  4  Denio,  262. 

HIGHWAYS. 

See  MUNICIPAL  CORPORATIONS. 

The  Legislature  has  no  constitutional  power  to 
authorize  the  running  at  large  of  cattle  in  the  high- 
ways ;  at  least  without  compensation  to  the  owner 
of  the  fee. 

Tonaivanda  R.  R.  Co.  v.  Hunger,  5  Denio, 

An  actio'n  on  the  case  lies  for  obstructing  either  a 
public  or  private  way,  but  on  the  former  only  for 
special  damages. 

Laming  v.  Wwwall.  5  Denio,  213,  759 

HUSBAND  AND  WIFE. 

A  feme  covert  is  equally  with  other  persons, 
chargeable  with  laches  in  non-performance  or  a 
condition  subsequent,  by  which  the  estate  is  de- 
feated. ,_a 
Oarrett  v.  Scouten,  3  Denio,  334, 

To  recover  from  a  husband  for  necessaries  fur- 
nished his  wife  while  separated  from  him,  plaintifl 
must  prove  that  the  separation  was  due  to  the  hus- 
band's misconduct.  „ 
Blowers  v.  Sturtevant,  4  Denio,  46, 


INDIANS. 

The  title  of  native  Indians  to  their  lands  is  an  ab- 
solute ownership.  The  preemption  right  to  lands 
in  Western  New  York  ceded  to  Massachusetts  by 
the  Convention  of  1786  was  simply  a  right  to  pur- 
chase whenever  they  choose  to  sell  it. 
Fellows  u.  Lee,  5  Denio,  628, 

INDICTMENTS. 

Unneccessary  averments  in  an  indictment  may 
be  disregarded  as  surplusage. 

People  v.  Towmey.  5  Denio,  70, 

An  indictment  is  a  record  and  cannot  be   im- 
peached by  plea  or  evidence  upon  the  trial. 
People  v.  Hutout,  4  Denio.  133, 

On  indictment  for  selling  liquors  without  license, 
evidence  can  be  given  of  no  more  sales  than  there 
are  counts  in  the  indictment. 

Hndgman  v.  People.  4  Demo,  235. 

An  indictment  for  obtaining  money  and  the  sig- 
nature to  a  promissory  note  by  falsely  pretending, 
on  the  sale  of  sheep,  that  their  lameness  was  Caused 
bv  hurts  and  bruises  and  not  by  foot-ail,  is  good,  al- 
though it  does  not  allege  that  the  purchaser  was  in 


GUARANTY. 

A  guaranty  of  an  illegal  obligation  is  void. 

Swift  v.  Beers,  3  Denio,  70, 

A  guaranty  of  payment  for  such  goods as i  may -be 
credited  to  a  person  "  at  a  credit  of  one  year,  not 
exceeding  $500,  is  not  a  continuing  guaranty. 

Fellows  v.  Prentiss,  3  Denio,  512, 
A   letter   inquiring   whether   credit   on  certain 
terms  as  to  guaranty  would  be  given  to  a  third  per- 
son and  promising  to  call  if  answer  was  favorable 
is  not  a  guaranty  unless  answered.    Wem.          *« 
An  agreement  "  to  be  security  for  J.  C.  s  debt  to 
J  &  W.  C.  P.  to  the  amount  of  $4.09,  and  the  1 
costs  made  in  collecting  the  same  to  be  paid  in  nim 
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pet    Crf«ne,  4  Denio.  525,  659 

An  averment  that  one  received  money  as  agent 
will  not  suport  a  charge  of  embezzlement   for  re- 


If  f^glary  does  not 

whether  it  was  committed  in  day  or  night,  it  is  van 
for  the  third  degree  only.  5QO 


cense,  an  unnecessary  averment  that  the 
voted  no  license,  may  be  disregarded. 
Hodgman  v.  People,  4  Denio,  235, 
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An  indictment  would  lie  under  the  Act  of  1845  for 
selling  liquors  without  license.  Idem.  558 

Maliciously  breaking  windows  in  a  dwellinsr-house 
is  not  an  indictable  offense,  at  least  unless  done  se- 
cretly or  in  the  night  time. 

Kilpatrick  v.  People,  5  Denio,  277,  781 

In  an  indictment  for  publishing  an  account  of  a 
lottery,  an  omission  to  state  the  purpose  of  the  lot- 
tery, is  cured  by  the  advertisement  set  out  in  hcec 
verba  which  shows  it  to  have  been  for  money  prizes. 
People  v.  Charles,  3  Denio,  212,  335 

Keeping  a  room  for  the  sale  of  tickets  in  unau- 
thorized lotteries  is  not  indictable. 

People  v.  Jackson,  3  Denio,  101,  295 

An  indictment  charging  defendant  with  keeping 
a  certain  common  gaming  house  in  which  he  sold 
tickets  in  unauthorized  lotteries,  does  not  charge  an 
indictable  offense.  Idem.  295 

An  indictment  for  selling  lottery  tickets  must 
state  that  the  lottery  was  for  the  purpose  of  dispos- 
ing of  property. 

People  v.  Payne.  3  Denio,  88,  291 

People  v.  Taylor,  3  Denio,  91.  291 

It  need  not  set  out  the  tickets  sold,  nor  state  the 
names  of  the  buyers,  if  they  are  alleged  to  be  un- 
known. Idem.  291 

In  an  indictment  for  carrying  on  a  lottery  it  is  not 
sufficient  to  describe  it  in  the  words  of  the  statute 
without  adding  a  more  particular  description,  or 
stating  that  such  cannot  be  given.  Idem.  291 

Certainty  is  required  in  an  indictment  that  the 
defendant  may  know  for  what  crime  he  is  to  answer, 
that  the  jury  may  give  an  intelligent  verdict  and 
the  court  a  proper  judgment,  also  that  conviction  or 
acquittal  may  be  pleaded  in  bar  of  another  prosecu- 
tion. Idem.  291 

The  amount  of  a  lottery  is  important  only  to  fix 
the  fine  and  need  not  be  stated  in  the  indictment. 
Idem.  291 

Indicting  jurors  may  state  that  a  particular  fact, 
not  vital  to  the  accusation,  is  to  them  unknown. 

Idem.  291 

The  owner  of  a  building  who  leases  it  at  extra 
rent  for  the  purpose  of  a  bawdy-house,  may  be  in- 
dicted as  the  keeper  of  such  house. 

People  v.  Erwin,  4  Denio,  129.  521 

An  indictment  for  fraud  is  not  bad  for  variance 
because  it  describes  only  part  of  the  property  ob- 
tained by  the  fraud. 

People  v.  Parish,  4  Denio.  153,  529 

Publishing  an  account  of  a  lottery,  although  one 
carried  on  out  of  this  State  where  it  is  duly  author- 
ized, is  indictable. 

People  v.  Charles,  3  Denio,  212,  335 

INFANCY. 

An  infant  can  recover  the  value  of  his  services  act- 
ually rendered,  although  he  quits  before  the  expira- 
tion of  a  fixed  period  for  which  he  was  hired. 

Whitmarsh  v.  Halt,  3  Denio,  375,  392 

An  infant  who  is  under  a  legal  obligation  may,  by 
a  fair  and  reasonable  contract,  bind  himself  to  per- 
form it. 

People  v.  Moores,  4  Denio,  518,  657 

INSANE  PERSONS. 

Under  2  R.  S.,  93,  sec.  58,  the  committee  of  a  luna- 
tic is  entitled  to  the  same  compensation  only  as  ex- 
ecutors and  administrators ;  the  Court  of  Chancery 
cannot  change  it. 

In  re  Livingston,  2  Denio,  575,  232 

INSURANCE. 

An  action  on  a  policy  assigned  to  a  subsequent 
mortgagee  must  be  brought  for  his  benefit  but  In  the 
name  of  the  assured. 

Conover  v.  Mut.  Ins.  Co.,  3  Denio,  254,  349 
If  the  secretary  of  an  insurance  company  give 
consent  to  an  assignment  of  the  policy,  upon  appli- 
cation at  the  company's  office  he  will  be  presumed 
to  have  acted  with  authority.  Such  authority  may 
be  proved  by  evidence  of  previous  similar  acts. 

Idem.  349 

An  action  cannot  be  maintained  by  two  insured 

persons  jointly,  when  one  of  them  had  assigned  all 

his  interest  previous  to  the  loss  without  assigning 

the  policy. 

Howard  v.  Alb.  Ins.  Co.,  3  Denio,  301.       367 
It  is  not  competent  to  show  that  a  misrepresenta- 
tion in  a  written  application  for  insurance  was  due 
to  erroneous  instructions  given  by  the  insurance 
agent. 

Jennings  v.  Chenango  Co.  Mut.  Ins.  Co., 
2  Denio,  75,  58 
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A  representation  that  a  building  is  occupied  as  a 
"grist- mill"  is  falsified  by  the  fact  that  a  work-bench 
and  tools  were  kept  there  for  occasional  use,  when 
the  purpose  for  which  it  is  occupied  is  required  to 
be  stated.  Idem.  58 

A  representation  that  a  building  "is  bounded  by 
space  in  an  application  which  requires  statement 
of  distance  from  other  buildings  if  less  than  ten 
rods,  is  a  misrepresentation  if  there  is  a  building 
within  ten  rods.  Idem.  58 

Express  reference  in  an  insurance  policy   may 
make  a  written  application  a  part  of  the  contract. 
Idem.  58 

Insurance  upon  freight  "laden  or  to  be  laden," 
beginning  the  adventure,  etc.,  from  and  immediate- 
ly after  the  loading  thereof  on  board  the  said  ves- 
sel," does  not  create  a  risk  until  the  goods  are  on 
board  ship. 

Gordon  v.  Am.  Ins.  Co.,  4  Denio,  360,  6O3 

An  insurance  company  is  estopped  from  setting 
up  a  false  warranty  by  the  insured,  where  with  full 
knowledge  of  the  facts,  it  has  assessed  and  collected 
installments  of  the  premium. 

.Frost  v.  Saratoga  Mut.  Ins.  Co.,  5  Denio, 
154,  738 

Where  a  clause  in  an  insurance  policy  refers  to  an 
application  "  for  a  more  particular  description  and 
forming  a  part  of  "  the  policy,  such  application  is  a 
part  of  the  policy  in  all  its  parts  and  not  merely  as 
to  description. 

Egan  v.  Mut.  Ins.  Co.,  5  Denio,  326,  797 

An  agreement  that  an  insurance  company  shall 

be  obliged  to  pay  "  as  if  they  had  insured  two  thirds 

of  the  value  of  property,"  is  binding  on  the  assured. 

Idem.  797 

A  policy  of  insurance  will  be  void  if  the  premises 
become  subject  to  a  judgment  lien,  where  the  appli- 
cation agreeing  to  that  condition  is  made  a  part  of 
the  policy.  Idem.  797 

INTEREST. 

In  covenant  for  non-payment  of  rent  (in  wheat 
and  fowls)  on  a  lease  in  fee,  interest  runs  on  the 
value  of  the  rent  from  the  time  it  is  payable. 

Van  Rensselaer  v.  Jewett,  5  Denio,  135,       732 
Before  the  Law  of  1844,  interest  on  a  verdict  be- 
fore judgment,  should  not  be  allowed  in  favor  of  a 
party  who  was  responsible  for  the  delay. 

Bull  v.  Ketchum,  2  Denio,  188,  98 

Where  money  is  loaned  for  an  indefinite  time  at 
less  than  legal  rate,  and  the  borrower,  after  the 
lender's  death,  denies  the  debt,  the  agreement  is  ab- 
rogated and  he  is  liable  for  the  full  rate  thereafter. 
Lawrence  v.  Trustees  of  Orphan  House, 

2  Denio,  577,  233 

In  assumpsil  against  a  common  carrier  for  non- 
delivery of  goods,  interest  is  not  allowable  as  a  mat- 
ter of  law,  but  is  in  the  discretion  of  the  jury. 

Richmond  v.  Bronson,  5  Denio,  55,  705 

The  State  is  chargeable  with  interest,  for  any  de- 
lay in  payment  after  demand  from  the  proper  offi- 
cers, on  an  award  for  private  property  taken  for 
public  use. 

People  v.  Canal  Comrs.,  5  Denio,  401,          824 


JOINT  LIABILITY. 

One  may  be  held  as  a  joint  contractor,  on  a  writ- 
teu,contract,  although  made  in  the  name  of  his  fel- 
low contractor  alone,  where  it  is  subscribed  by  both. 
Clark  v.  Rawson,  2  Denio,  135,  8O 

An  agreement  not  under  seal  with  one  joint  debt- 
or, to  collect  a  judgment  from  the  other  joint  debt- 
ors only,  is  no  defense  to  action  on  the  judgment 
against  them. 

Mitchell  v.  Hawley.  4  Denio,  414,  621 

A  joint  judgment  does  not  interrupt  the  running 
of  the  Statute  of  Limitations  as  to  a  debtor  on  whom 
service  was  not  made. 

Bruen  v.  Bokee,  4  Denio,  56,  496 

JUDGMENT. 

A  judgment,  independently  of  the  Act  of  1840,  can 
be  entered  only  in  term  time. 

McDonald  v.  Bunn,  3  Denio,  45,  276 

Judgment  for  defendant,  on  demurrer  to  an  in- 
dictment for  a  misdemeanor  having  been  reversed  on  • 
error,  a  judgment  must  be  entered  for  the  people. 
People  v.  Taylor,  3  Denio,  91,  291 

On  the  recovery  of  judgment  against  a  principal 
and  sureties  they  all  become  principal  debtors,  and 
the  former  sureties  are  not  discharged  by  extending 
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the  time  of  payment  to  the  one  who  was  originally 


a  v.  Herter,  3  Denio.,  157,  815 

Such  judgment  may  be  set  aside  even  after  the 
lapse  of  a  year,  if  asked  as  soou  as  defendant  learn 

lt-  Manufacturers'  and  Mech.  Bank  v.  Boyd,   ggi 

Where  execution'is  returned  satisfied,  but  defend- 
ant sues  and  recovers  the  property  taken  thereon, 
the  judgment  will  still  support  an  action. 

Piper  v.  Elwuod,  4  Denio,  Ito, 
Taking  judgment  upon  a  verdict,  tor  a  sum  larger 
than  the  declaration  claims  is  error. 

Fish  v.  Dodge,  4  Denio.  311,  5« 

A  rent  reserved  on  a  conveyance  in  fee,  with  a 
clause  for  re-entry  is  not  subject  to  the  lien  of  a 
judgment,  or  to  sale  on  execution. 

Payn  v.  Beat,  4  Denio,  405, 

Where  a  justice  decides  that  a  plea  in  abatemen 
is  sufficient  and  discharges  from  arrest  a  defendant 
sued  by  warrant,  there  is  no  final  judgment  which 
can  be  reviewed  by  certiorari. 

Nellia  v.  Turner,  4  Denio,  038, 

A  judgment  is  not  an  estoppel  unless  pleaded,  but 
merely  a  medium  of  evidence  (Per  McKissock,  jr.). 

Leonard  v.  Barker,  5  Denio,  230. 
A  mere  levy  under  an  execution  is  not  a  satisfac- 

tiOQ  "f,  5  Denio,  447,  84O 


JUSTICE  COURTS. 

Incompetency  of  a  justice  of  the  peace  for  rela- 
tionship to  one  of  the  parties,  although  not  men- 
tioned at  the  trial,  and  appearing  only  by  his  own 
return,  is  fatal  to  a  judgment. 

Post  v.  Black,  5  Denio,  66,  .   J"» 

Where  verdict  shows  that  the  total  of  plaintiffs 
claim  and  defendant's  set-off  exceeds  $400,  an-  ithrm- 
ative  judgment  for  defendant  is  erroneous,  but  not 

'  Lamoure  v.  Caryl,  4  Denio,  370,  606 

If  plaintiff  is  not  present  after  verdict,  the  objec- 
tion is  not  waived  because  not  taken  before  the  jus- 
tice. Idem. 

Plaintiff  does  not  waive,  by  failure  to  object  before 
the  justice,  an  objection  to  an  affirmative  judgment 
for  defendant,  on  the  ground  that  the  total  of  the 
accounts  involved  exceeds  S400,  as  shown  by  the 
verdict,  unless  he  was  present  after  verdict. 

lilem. 

Where  it  appears  to  have  been  assumed  without 
objection  on  a  trial,  in  justice  court,  that  the  mort- 
gagor of  chattels  lived  in  that  town  where  the  trial 
was  held,  the  mortgage  filed,  and  the  chattels  sold 
under  it.  judgment  will  not  be  reversed  for  lack  of 
proof  as  to  his  residence. 

Jenk*  v.  Smith,  3  Denio,  592, 

A  justice  of  the  peace  has  jurisdiction  of  an  action 
for  trespass,  although  committed  on  lands  in  an- 

16r Graced i).  McKeon,  2  Denio.  639,  355 

Where  a  justice  of  the  peace  goes  into  a  jury  room 

and  gives  instructions  as  to  the  evidence  withoui 

the  express  consent  of  both  parties,  judgment  wil 

be  reversed. 

Moody  v.  Pomeroy,  4  Denio,  115, 
A  justice  of  the  peace  cannot  take  judicial  notice 
that  a  summons  was  delivered  by  him  on  a  certain 
•day  to  the  constable. 

Cornell  v.  MouUon,  3  Denio,  12, 
A  justice  of  the  peace  issuing,  without  junsdic 
tion,  an  attachment  to  any  constable  of  the  countj 
1s  not  liable  for  acts  done  under  it  by  a  deputy 
sheriff. 

Merritt  v.  Read,  5  Denio,  3o2, 
The  acts  of  a  person  elected  justice  of  the  peace 
who  has  neglected  to  take  the  oath  or  give  bonds.ar 
valid  as  to  third  persons.as  acts  of  an  officer  oe/octo 

Greenleaf  v.  Low,  4  Denio,  168, 
Whether  a  defendant  who  appears  for  the  firs 
time  on  adjourned  day  shall  be  permitted  to  plea 
is  in  the  discretion  of  the  justice,  and  his  discretio 
cannot  be  reviewed. 

Sammte  v.  Brice,  4  Denio..  576, 
On  a  justice's  return  stating  that  plaintiff  aj 
peared  "at  the  time"  etc.,  and  that  defendant  did  no 
appear,  and  in  a  new  sentence.that  plaintiff  declared 
etc.,  it  will  be  presumed  that  he  waited  an  hour  be 
fore  declaring. 

Stafford  v.  William*,  4  Denio,  182, 
Where  defendant  does  not  appear,  holding  caus 
open  for  several  (e.  g.  four)  days  is  error. 
Wttcox  v.  Clement,  4  Denio.  160, 
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Authority  to  appear  by  attorney  must  always  be 

proved  if  not  admitted.    Idem.  532 

Defendant  in  justice  court  need  not  wait  beyond 

one  hour  after  time  for  appearance  unless  plaintiff 

is  in  sight  and  approaching.    Idem.  533 

Where  a  suit  is  adjourned  to  a  certain  day,  an  ap- 

pearance and  adjournment  on  another  day  by  a 

third  person  who  makes  oath  that  he  is  authorized 

by  both  parties,  is  a  nullity. 

Deland  v.  Richardson,  4  Denio,  95,  509 

Joint  debtors  may  be  sued  in  justice's  court  by 
long  summons,  though  one  of  them  is  a  non-resi- 
dent of  the  county. 

Burghart  v.  Rice,  2  Denio,  95, 
In  a  suit  against  trustees  of  a  school  district  in 
justice's  court,  their  successors  may  be  substituted 
upon  application  ;  but  no  substitution  can  be  com- 
pelied  in  such  court. 

Colegrooe  v.  Breed,  2  Denio,  125, 
A   declaration    in  justice's  court  claiming   an 
amount  beyond  the  jurisdiction  of  the  court,  may 
be  amended,  when  the  other  party  is  present,  in  or- 
der to  preserve  jurisdiction. 

WooUey  v.  Wither.  4  Denio,  570,  675 

Justice  courts  have  the  same  power  as  toamend- 
lents  as  courts  of  record. 

Mosher  v.  Lawrence,  4  Denio,  419, 
A  mistake  in  the  date  of  a  justice's  summons  may 
e  amended;  if  not  noticed  in  that  court  it  should  be 
isregarded  by  appellate  courts. 

Arnold  v.  Maltby,  4  Deni9,  498.  65O 

Leave  to  amend  a  pleading  is  in  the  justice's  dis- 
retion,  and  his  refusal  to  allow  it  is  not  subject  to 
eview,  unless  it  is  clear  that  it  was  solely  for  sup- 
osed  lack  of  authority. 

White  v.  Stevenson,  4  Denio,  193,  544 

The  testimony  of  a  witness  taken  without  qbjec- 
ion,  cannot  be  disregarded  by  the  justice  on  discov- 
ring  that  he  is  interested  unless  motion  is  made  to 
trike  it  out. 

He'ly  v.  Barnes,  4  Denio,  73, 

Upon  verdict  in  justice's  court  the  party  may  remit 
ucn  part  as  he  chooses  and  have  judgment  for  the 
emainder. 

Clark  v.  Denure,  3  Denio,  319, 
A  verdict  must  not  be  received  by  a  Justice  until 
e  sees  that  the  plaintiff  appears  in  person  or  by  some 
jerson  duly  authorized. 

Shove  v.  Raynor,  3  Denio,  77, 

His  return  that,  "some  person  to  me  not  known 
answered  to  the  name  of  the  plaintiff,"  is  insufficient 
to  support  judgment  upon  the  verdict.  Idem.  387 
Upon  the  verdict  of  a  jury  a  justice  of  the  peace 
must  immediately  enter  up  judgment  ;  an  entry  on 
a  succeeding  day  is  void. 

Slhley  v.  Howard,  3  Denio,  72, 
No  affirmative  judgment  can  be  given  in  justice  s 
court  on  a  set-off  against  a  plaintiff. 

Kast  v.  Kathern,  3  Denio,  344, 
Declaration  in  justice  court  for  tearing  plaintiff  s 
clothes  is  good,  unless  it  appear  that  the  injury  was 
incidental  to  an  assault'  and  battery. 
Rich  v.  Hogehoom,  4  Denio,  453, 
Upon  a  new  trial  in  the  Common  Pleas  of  an  appeal 
from  a  justice's  court,  evidence  concerning  the  title 
to  lands  may  be  given  if  the  pleadings  permit. 

Whitcomb  v.  Green,  2  Denio,  113, 
On  the  return  of  a  summons  served  by  copy,  issu- 
ing a  second  summons  will  continue  the  action. 
'     Cornell  v.  Moulton,  3  Denio,  12, 
A  declaration  "for  goods  sold  and  delivered    with 
an  account  annexed  giving  items,  will  support  a 
judgment  in  justice's  court  where  defendant  did  not 


S(afford  v.  WiUiams,  4  Denio,  182,  54O 

A  declaration  in  justice's  court  in  an  action  there 
called  trespass,  which  does  not  allege  the  act  to  have 
been  done  either  vi  et  armi*  or  contra  pacem,  may 
be  considered  as  an  action  in  case  if  necessary  to  sus- 
tain a  just  judgment. 

Vandenburgh  v.  Truax,  4  Denio,  464, 


LANDLORD  AND  TENANT. 

See  LEASE. 

After  the  landlord  has  leased  to  another  party 
premises  abandoned  by  his  tenant,  the  tenant,  al- 
though his  term  is  unexpired,  no  longer  holds  them. 
Beach  v.  Gray,  2  Denio,  84. 

In  proceedings  upon  distress  for  rent,  a  mere  ir- 
regularity, such  as  posting  notices  of  sale  one  dav 
too  soon,  does  not  render  them  void  normake  the  of- 
ficer a  trespasser.  He  is  liable  in  case  for  actual  or 
nominal  damages  only.  _  _ 

Butts  v.  Edwards,  2  Denio,  164, 
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The  landlord's  agent  is  not  liable  for  irregularities 
in  proceedings  of  distress  for  rent  made  by  the  of- 
ficer without  his  knowledge.  Idem. 

Distress  for  rent  must  be  within  six  months  from 
the  expiration  of  the  term.  A  new  lease  in  contin- 
uation of  the  old  does  not  extend  the  time  to  distrain 
for  rent  due  on  the  original  lease. 

Webber  v.  Shearman,  2  Denio,  362,  158 

On  foreclosure  sale  a  lease  made  subsequent  to  the 
mortgage  is  terminated,  and  the  tenant  may  leave 
the  premises  and  refuse  to  attorn  to  the  purchaser, 
although  he  be  also  the  assignee  of  the  lease. 

Simers  v.  Saltus,  3  Denio,  214,  335 

A  landlord  who  covenants  to  repair  in  case  of  fire, 
must,  upon  total  loss,  entirely  rebuild. 

Allen  v.  Culver,  3  Denio,  284,  361 

A  general  release  given  to  a  lessee  after  assign- 
ment of  his  term  is  no  bar  to  an  action  for  rent 
against  the  assignee. 

McKeon  v.  Whitney,  3  Deuio,  452,  42O 

Removal  of  tenant  by  summary  proceeding  for 
non-payment  of  rent  is  no  bar  to  an  action  for  rent 
previously  accrued.  Idem.  42O 

The  owner  of  a  building  who  leases  it  at  extra  rent, 
for  the  purpose  of  a  bawdy  house,  may  be  indicted 
as  the  keeper  of  such  house. 

People  v.  Irwln,  4  Denio,  129,  521 

A  grantor  who  holds  possession  after  the  time 
when  he  had  covenanted  to  deliver  it,  cannot  be  re- 
moved by  summary  proceedings  as  a  tenant. 

Sims  v.  Humphrey,  4  Denio,  185,  541 

A  landlord  is  not  responsible  for  a  nuisance  caused 
by  manufacturing  boilers  in  his  building,  unless  he 
knew,  or  had  reason  to  believe  when  he  rented  it, 
that  the  use  of  it  would  be  a  nuisance. 

IVsh  v.  Dodge,  4  Denio,  311,  585 

The  abolition  of  distress  for  rent  does  not  relieve 
one  from  a  penalty  previously  incurred  by  aiding 
in  the  removal  a  tenant's  goods. 

Palmer  v.  Conly,  4  Denio,  374,  6O  7 

A  tenant  is  estopped  from  setting  up  against  his 
landlord  an  adverse  title  acquired  during  his  term 
from  a  stranger. 

Sharpe  v.  Kettey,  5  Denio,  431.  834 

A  tenant  who,  during  his  term,  takes  a  deed  from 
a  stranger  and  gives  him  a  purchase  money  mort- 
gage, thereby  disclaims  his  tenancy  and  forfeits  his 
right  to  a  notice  to  quit.  Idem.  834 

LARCENY. 

Larceny  of  bank-bills  cannot  be  established  with- 
out proof  that  such  bank  exists,  at  least  de  facto,  and 
that  the  bills  are  genuine. 

Johnson  v.  People,  4  Denio,  364,  604 

It  seems  that  proof  of  the  circulation  in  business 
of  bills  of  the  same  kind  would  be  evidence  of  the 
existence  of  the  bank  and  the  genuineness  of  bills 
stolen,  and  also  that  the  passing  of  the  stolen  bills  by 
the  defendant  would  also  be  evidence  of  their  gen- 
uineness. Idem.  6O4 

A  written  instrument  is  not  the  subject  of  larceny 
until  consummated  by  complete  execution  and  de- 
livery. 

People  v.  Loomis,  4  Denio.  380,  609 

LEASE. 

Rent  reserved  by  a  conveyance  in  fee  is  appor- 
tionableupon  division  of  the  lessee's  estate  or  of  the 
land,  unless  the  rent  service  is  an  entire  thing. 

Van  Rensselaer  v.  Bradley,  3  Denio,  135,     3O7 

An  indivisible  service  reserved  as  rent,  is  dis- 
charged by  repurchase  of  any  part  of  the  land  by 
the  grantor,  but  is  multiplied  by  the  lessee's  assign- 
ment of  any  part  to  another  party.  Idem.  307 

Performance  of  a  landlord's  covenant  to  repair, 

where  there  is  a  mere  agreement  to  deduct  rent  for 

any  portion    damaged   by  fire,  is  not  a  condition 

precedent  to  recovery  of  rent  for  injured  portions. 

Allen  v.  Culver,  3  Denio,  284,  361 

A  covenant  to  repair  in  case  of  fire  runs  with  the 
land.  Idem.  361 

The  statute  (1  R.  S.,  747,  sees.  23, 24)  does  not  make 
all  covenants  in  a  lease  assignable,  but  only  cove- 
nants real.  Idem.  361 

A  covenant  in  a  lease  to  surrender,  etc.,  "damages 
by  the  elements  excepted,"  modifies  a  previous  cov- 
enant that  certain  chattels  shall  be  part  of  the  prem- 
ises, and  remain  or  be  replaced  on  surrender. 

Idem.  361 

In  covenant  for  non-payment  of  rent  (in  wheat 
and  fowls)  on  a  lease  in  fee,  interest  runs  on  the 
value  of  the  rent  from  the  time  it  Is  payable. 

Van  Rensfelaer  v.  Jewett,  5  Denio,  135,          732 

where  a  lease  in  fee  contains,  in  addition  to  red- 
dendum  clause  and  express  covenant  to  pay  rent,  a 
952 


proviso  that  if  at  any  time  there  should  be  no  suf- 
ficient distress  to  pay  the  rent  in  arrear,  or  if  any  of 
the  covenants  should  be  broken,  the  landlord  might 
re-enter,  he  could  do  so  only  in  the  absence  of  suffi- 
cient distress.  Idem.  73fc 

The  assignee  of  any  part  of  premises  held  in  fee 
subject  to  a  rent  charge,  is  liable  for  the  rent  of  the 
whole.  (Per  McKissock,  J.)  Idem.  732 

Ambiguous  language  in  a  lease  is  construed  in 
favor  of  the  lessee. 

Schermerhorn  v.  Buell,  4  Denio,  422,  624 

A  clause  in  a  lease  for  years  that  certain  timber  is 
"to  be  left  and  not  cleared,"  is  not  an  exception,  but 
an  agreement  not  to  cut  it.  Idem.  624r 

Apportionment  of  rent  reserved  among  assign- 
ees of  a  grantee  should  be  according  to  value,  and 
not  to  quantity  of  their  shares  of  land. 

Van  Rensselaer  v.  Gallup,  5  Denio,  454,        848 

A  rent  charge  of  one  day's  service  with  carriage 
and  horses  upon  a  certain  day  in  the  year,  is  pay- 
able absolutely  without  need  of  a  demand. 

Idem.  842 

A  reservation  upon  a  grant  in  fee  of  "  one  day's 
service  with  carriage  and  horses,"  payable  on  a  cer- 
tain day  with  other  rent,  is  legal,  and  not  void  for 
uncertainty. 

Van  Rensselaer  v.  Jones,  5  Denio,  449,         841 

The  place  of  performance  of  "one  day's  service 
with  carriage  and  horses"  upon  a  rent  charge,  is 
wherever  the  grantor  requires  it.  Idem.  841 

Mere  lapse  of  time  raises  no  presumption  of  re- 
entry by  the  lessor  of  a  fee,  without  proof  of 
abandonment  by  the  lessee  with  rent  in  arrear. 

Garrett  v.  Scouten,  3  Denio,  334,  37* 

LETTER  OF  CREDIT. 

A  letter  of  credit  having  been  given  for  a  certain, 
time  and  fora  certain  amount  in  60  day  drafts,  sub- 
sequent letters  extending  the  time  and  the  amount 
without  mentioning  the  length  of  the  drafts,  do  not 
authorize  drafts  for  90  days. 

BircTfheadv.  Brown.  2  Deuio,  375,  162: 

LICENSE. 

See  TRESPASS. 

Permission  for  a  vessel  to  enter,  for  lawful  pur- 
poses, a  dock  built  for  the  purpose  of  landing  on  an 
arm  of  the  sea,  is  presumed. 

Heaney  v.  Heeney,  2  Denio,  625,  251 

LIMITATION  OF  ACTIONS. 

The  right  of  action  by  a  partnership  creditor 
against  the  representatives  of  a  deceased  partner, 
accrues  only  on  the  insolvency  of  the  survivors,  and 
the  limitation  is  ten  years  from  that  time.  Quaere* 
whether  it  is  sooner  barred  by  the  running  of  the 
statute  against  the  survivors. 

Lawrence  v.  Trustees  of  Orphan  House, 
2  Denio,  577.  23S 

The  day  on  which  a  contract  was  made,  or  an  event 
happened  from  which  the  Statute  of  Limitations  is- 
to  run,  may  be  regarded  as  an  entirety  or  point  of 
time,  and  excluded  from  computation. 

Cornell  r.  MtmUon,  3  Denio.  12,  264 

Saying  of  an  account,"It  is  correct,  but  I  have  an 
offset,"  is  sufficient  to  support  an  action  unless  the 
offset  is  proved. 

Delamaterv.  Pierce,  3  Denio,  315,  372 

A  suit  to  enforce  the  liability  of  a  stockholder  for 
the  debt  of  a  corporation  under  the  incorporating 
Act  is  not  a  suit  upon  a  statute,  "  the  benefit  and 
suit  whereof  is  limited  to  the  party  aggrieved,"  for 
which  the  limitation  is  three  years,  it  may  be 
brought  at  any  time  within  six  years. 

Corning  v.  McCullough,  3  Denio,  589,  469- 

A  joint  judgment  does  not  interrupt  the  running 
of  the  Statute  of  Limitations  as  to  a  debtor  on 
whom  service  was  not  made. 

Bruen  v.  Bokee,  4  Denio,  56,  49ft 

A  debt  against  one  who  was  a  non-resident  when 
it  accrued  is  barred  in  six  years  from  the  time  when 
he  comes  into  the  State  in  an  open  and  public  man- 
ner, so  that  the  creditor,  with  ordinary  diligence, 
might  begin  suit,  although  he  immediately  returns 
and  remains  out  of  the  State. 

Randall  v.  Wilkins,  4  Denio,  577,  678 

Where  a  debtor  removes  from  the  State  after 
cause  of  action  accrues,  his  visits  to  this  State  on 
business,  no  matter  how  frequent,  will  not  revive 
the  Statute  of  Limitations  so  long  as  he  actually  re- 
sides elsewhere. 

Burroughs  v.  Bloomer,  5  Denio,  532,  869- 

LOTTERY. 

See  INDICTMENT. 
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MALICIOUS  PROSECUTION. 

Express  malice  will  not  support  an  action  for  ma- 
licious prosecution,  where,  in  fact,  there  was  prob- 
able cause. 

Foshay  v.  Ferguson,  2  Denio,  617,  248 

Probable  cause  is  reasonable  ground  of  suspicion, 
based  on  present  knowledge  or  information  of  cir- 
cumstances sufficiently  strong  in  themselves  to  war- 
rant a  cautious  man  in  the  belief  that  the  accused 
is  guilty  of  the  offense  charged.  Idem.  248 

MANDAMUS. 

Mandamus  will  not  lie  to  overrule  the  order  of 
an  inferior  court  re-opening  a  judgment,  although 
the  order  destroys  vested  rights. 

Elkins  v.  Athearn,  2  Denio,  191.  99 

Mandaniux  will  not  lie  from  the  Supreme  Court 
to  compel  the  Court  of  C.  P.  to  allow  the  removal 
of  a  cause  to  the  United  States  Circuit  Court. 
People  v.  Judges  of  N.  Y.  C.  P.,  2  Denio, 

197,  101 

A  sheriff  may  be  compelled  by  mandamus  to  exe- 
cute a  deed  to  a  purchasing  creditor  who  is  entitled 
thereto,  although  he  has  previously  executed  such 
a  deed  to  another  in  good  faith,  under  whom  bona 
nde  purchasers  are  holding. 

People  v.  Fleming,  4  Denio,  137,  524 

MARINE  COURT  OF  NEW  YORK. 

The  Marine  Court  of  the  City  of  New  York  has  no 
jurisdiction  over  an  action  on  the  case  where  the 
injury  charged  is  an  assault  and  battery  or  false  im- 
prisonment not  committed  on  the  high  seas,  or  in 
a  foreign  port. 

Rice  v.  Platt,  3  Denio,  81,  288 

MASTER  AND  SERVANT. 

A  father  can  recover  only  for  actual  loss  proved 
in  suit  for  loss  of  his  daughter's  services  caused  by 
indecent  assault. 

Whitney  v.  Hitchcock,  4  Denio.  461,  637 

MAXIMS. 

Actio  personalia  moritur  cum  persona. 

Osborn  v.  Bett,  5  Denio,  370,  812 

Crimen  trahit  personam. 

People  v.  Adams,  3  Denio,  190,  327 

Expreswm  facit  cessare  taciturn. 

Webber  v.  Shearman,  2  Denio,  362.  158 

Ex  turpi  causa,  non  oritur  actio. 

Hooker  v.  Vandewater,  4  Denio,  349,  599 

Furv>su«  solo  furore  punitur. 

Freeman  v.  People,  4  Denio,  9,  479 

Ignorance  of  the  law  is  no  excuse. 

Morris  v.  People,  3  Denio,  381.  395 

In  pari  delicto  potior  est  conditio  defendentis. 

Schroeppel  v.  Corning,  5  Denio,  236,  767 

Nemo  debet  bis  vexari  pro  una  et  eadem  causa. 

Dunckle  y.  Wiles,  5  Denio,  296,  787 

Nemo  plus  juris  in  alium  transferre  potest  quam 
ipse  habet. 

Grout  v.  Townsend,  2  Denio,  337,  149 

Omnia  (presumuntur  rite  et)  solemniter  acta. 

People  v.  Mauran ,  5  Denio,  389,  819 

Omnis  ratihabitio  retrotrahitur  et  mandate  priori 
acquiparatur. 

Or  ten  v.  Clark,  5  Denio,  497,  857 

Qui  facit  per  alium  facit  per  se. 

Mather  v.  Perry,  2  Denio,  102,  89 

t  People  r.  Adams,  3  Denio,  190,  327 

Quisenttt  commodum,  sentire  debet  et  onus. 

Frost  v.  Saratoga  Mut.  Ins.  Co.,  5  Denio, 

154,  738 

Qtiodque  dtesolvitur  eodem  ligamine  quo  ligatur. 

Mitchell  v.  Hawley,  4  Denio,  414,  621 

Respondeat  superior. 

Denny  v.  Manhattan  Co.,  2  Denio,  115,  73 

Mayor  v.  Bailey,  2  Denio.  433,  183 

Stare  decisis. 

Gifford  v.  Livingston.  2  Denio,  380,  164 

The  law  judges  a  man's  previous  intentions  by  his 
subsequent  acts. 

Dumont  v.  Smith,  4  Denio,  319,  688 

The  law  presumes  no  one  to  have  acted  illegally 
or  fraudulently. 

Hotchkiss  v.  Oliver,  5  Denio,  314,  794 

Utile  per  inutile  nonvitialur. 

Van  Rensselaer  v.  Gallup,  5  Denio,  454,        842 
Ut  pcena  ad  paucos,  metux  ad  omnes  perveneat. 

Freeman  v.  People,  4  Denio,  9,  4  79 

Valeat  quantum  valere  potest. 

Morris  v.  People,  3  Denio.  381,  395 

Volenti  nrmflt  injuria. 

Schroeppel  v.  Corning,  5  Denio,  236,  767 

DJENIO  2,  3,  4,  5. 


MONEY  PAID. 

Money  voluntarily  paid  under  full  knowledge  of 
the  facts  cannot  be  recovered  back. 

Sup'rsof  Onondaga  v.  Briggs,  2  Denio,  26,    41 

MONEY  RECEIVED. 

See  BETTING  AND  GAMING. 

Where  a  note  by  mistake  was  made  without  in- 
terest, and  the  maker  paid  the  interest,  supposing  it 
legally  demandable,  he  can  not  recover  it  back. 

Buel  v.  Boughton.  2  Denio,  91,  64 

Assumpsit  for  money  had  and  received  is    an 
equitable  action,  and  generally  raises  the  question 
to  which  party  ex  aequo  et  bono  the  money  belongs. 
Idem.  64 

A  mortgagor  who  has  paid  more  than  the  correct 
amount  of  interest  on  settlement,  relying  on  the 
creditor's  statements  that  it  had  been  correctly  com- 
puted, may  recover  the  excess  in  an  action  for  mon- 
ey had  and  received. 

Boyer  v.  Pack,  2  Denio,  107,  7O- 

Where  the  payee  of  a  negotiable  note,  the  con- 
sideration of  which  has  failed,  sells  it  to  a  bona  nde 
holder,  he  is  liable  to  the  maker  for  money  had  and 
received. 

Colville  v.  Besly,  2  Denio,  139,  81 

That  defendant  said  he  had  had  money  of  plaint- 
iff, coupled  with  slight  circumstances  from  his  con- 
duct, may  be  sufficient  to  uphold  a  verdict  for  the 
money  as  a  loan. 

Morse  v.  Bogert,  4  Denio,  108,  514 

Money  voluntarily  paid  with  full  knowledge  of  all 
the  facts  cannot  be  recovered  back. 

Ahell  v.  Douglass,  4  Denio,  305,  583 

MORTGAGE. 

See  REDEMPTION. 

A  purchaser  of  premises  on  mortgage  foreclosure 
takes  all  growing  crops  thereon. 

Shepard  v.  PMlbrick,  2  Denio,  174,  93 

One  who  purchases  merely  the  equity  of  redemp- 
tion in  land,  takes  it  chargeable  \yith  the  mortgage ; 
and  if  the  mortgage  debt  is  paid  out  of  collateral 
securities  of  the  mortgagor,  the  latter  has  an  equi- 
table claim  on  the  premises  for  re-imbursement. 
Ferris  v.  Crawford,  2  Denio,  595,  23» 

On  foreclosure  sale  a  lease  made  subsequent  to 
the  mortgage  is  terminated,  and  the  tenant  may 
leave  the  premises  and  refuse  to  attorn  to  the  pur- 
chaser, although  he  be  also  the  assignee  of  the  lease. 
Simers  v.  Saltus,  3  Denio,  214,  335 

A  mortgagee  can  recover  for  injuries  done  to  the 
mortgaged  premises  only  on  the  ground  of  fraud, 
not  for  those  caused  by  mere  negligence. 

Gardner  v.  Heartt,  3  Denio,  232,  348 

A  mortgagee  has  no  title  in  or  to  the  land  mort- 
gaged, but  merely  a  lien  upon  it. 

Idem.  342 

Where  a  mortgagee  upon  statute  foreclosure  ad- 
journed the  sale  to  a  certain  day.  but  by  mistake  a 
different  day  was  advertised,  a  sale  on  the  latter  is 
void. 

Miller  v.  Hull,  4  Denio,  104,  512 

The  earliest  purchasers  of  parcels  of  mortgaged 
premises  may,  on  filing  the  required  affidavits,  re- 
quire such  premises  to  be  sold  in  parcels  in  reverse 
order  of  the  conveyances,  in  spite  of  any  arrange- 
ments between  la^r  purchasers  and  the  mortgagee. 
Ex  parte  Merrian,  4  Denio,  254,  565 

The  assignee  of  a  mortgage  takes  it  subject  to  all 
equities  against  the  mortgagee. 

Evans  r.  Ellis,  5  Denio,  640.  9O7 

Money  due  from  a  shareholder  of  the  proceeds  in 
partition  cannot  be  paid  over  on  his  petition  to  a 
stranger  to  the  suit,  who  has  taken  a  mortgage  of 
that  share  pending  suit.  Idem. 

MOTIONS  AND  ORDERS. 

A  judge's  order  that  plaintiff's  attorney  in  eject- 
ment produce  his  authority  to  sue,  must  direct  that 
the  authority  be  produced  to  the  officer,  and  state 
the  place  at  which  it  must  be  presented,  else  it  may 
be  treated  as  a  nullity. 

Turner  r.  Davis,  2  Denio,  187,  98- 

A  solicitor  may  use  his  own  affidavit  in  his  de- 
fense on  summary  application  against  him  by  his 
client. 

WaWs  v.  Loubat,  2  Denio,  607,  243 

A  release  by  a  oarty  to  a  suit  may  be  set  aside  or 
canceled  for  fraud  on  motion,  without  awarding  an 
issue. 

Ferris  v.  Crawford,  2  Denio,  595,  23» 
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A  motion  to  set  aside  proceedings  in  chancery,  on 
the  ground  of  a  release  executed  by  the  opposite 
party,  may  be  denied  without  passing  on  the  valid- 
ity of  the  releases.  Idem. 

An  application  by  one  held  to  bail  for  an  order 
that  plaintiff  show  cause  of  action  must  be  first 
made  to  a  judge  at  chambers.  It  can  come  before 
the  court  only  on  appeal. 

Doremuav.  Kinney,  3  Denio,  1<8, 

On  motion  to  vacate  an  award  under  the  statute, 
the  court  may  receive  affidavits  as  to  what  took 
place  at  the  hearing,  to  show  that  the  arbitrators 
•exceeded  their  powers. 

In  the  Matter  of  Williams,  4  Denio,  194,       644 

MUNICIPAL  CORPORATIONS. 

See  NEW  YORK  CITY.  . 

The  corporation  of  the  City  of  Buffalo  has  no 
power  to  contract  for  the  entertainment  of  guests, 
and  is  not  liable  on  such  a  contract,  even  after  ac- 
cepting the  benefits  of  performance  by  the  other 
party. 

Hodges  v.  Buffalo,  2  Denio,  110,  71 

An  action  cannot  be  maintained  against  a  village 
corporation  on  a  sealed  instrument,  signed  by  the 
president  and  clerk,  ordering  the  treasurer  to  pay 
out  of  a  fund  which  has  no  existence. 

Lake  v.  Tr.  of  Williamsburgh,  4  Denio, 
520,  658 

Where  the  charter  of  a  village  corporation  charges 
the  expenses  of  certain  improvements  on  lot  own- 
ers, the  corporation  is  not  liable  to  pay  for  such  im- 
provements, but  only  to  set  the  proper  machinery 
in  motion  and  rightly  apply  the  funds  when  re- 
ceived. Idem.  658 

Where,  under  the  Act  of  May  25, 1836,  individuals 
built  bulkheads  and  piers  on  land  under  water  in 
front  of  their  lands  in  the  City  of  Brooklyn,  and  ex- 
tended their  lots  by  filling  in  the  intervening  space, 
they  hold  such  new  land  subject  to  the  extension 
across  it  of  the  streets  which  theretofore  ran  to  the 
water  front. 

People  v.  Lambier,  5  Denio,  9,  689 


NEW  TRIAL. 

A  new  trial  will  not  be  granted  on  account  of 
newly  discovered  evidence  which  is  material  only 
to  impeach  or  contradict  the  testimony  given  on 
the  former  trial. 

Harrington  v.  Bigelow,  2  Denio,  109,  71 

A  party  cannot  raise  an  objection  or  start  a  ques- 
tion on  motion  for  new  trial,  which,  if  mentioned  on 
the  trial,  might  have  received  a  proper  answer. 

Bank  of  Salina  v.  Henry,  2  Denio,  155,        87 
Aff'd  Ct.  Appeals,  3  Denio,  593,  470 

NEW  YORK  CITY. 

One  who  sets  up  a  title  to  land  under  a  sale  for 
non-payment  of  an  assessment  for  opening  a  street 
in  the  City  of  New  York,  under  the  statute,  must 
show  the  authority  to  sell  and  must,  therefore,  prove 
that  the  collector  has  made  affidavit  that  the  tax 
has  been  demanded,  etc.,  ns  provided  in  the  Act. 

Striker  v.  Kelly,  2  Denio,  323,  144 

An  action  on  the  case  will  lie  against  a  municipal 
corporation  for  negligence  and  u/>skillf  ulness  of  its 
servants  in  erecting  public  works,  i.  e.,  a  dam. 

Mayor  v.  Bailey,  2  Denio,  433,  183 

At  least  if  it  is  upon  lands  of  the  corporation. 
Idem.  183 

Under  the  statute,  2  R.  L.,  368,  sec.  81,  to  prevent 
the  spreading  of  a  conflagration,  the  mayor  and  al- 
dermen act  as  magistrates  designated  by  the  Legis- 
lature, not  as  agents  of  the  city,  and  can  create  no 
liability  against  the  city. 

Russell  v.  The  Mayor,  2  Denio,  461,  192 

An  owner's  remedy  against  the  City  for  property 
destroyed,  is  confined  to  an  assessment  as  provided 
in  the  Act ;  he  has  no  remedy  at  common  law.  Only 
owners  of  buildings  can  recover  for  property  dam- 
aged. Idem.  192 

The  estimate  and  assessment  for  a  public  improve- 
ment in  the  City  of  New  York  should  be  made  be- 
fore the  execution  of  the  work  ;  but  the  statute  on 
this  point  is  only  directory,  and  a  purchaser's  title 
under  sale  for  non-payment  is  not  affected  by  it. 

Doughty  v.  Hope,  3  Denio,  249,  348 

The  ratification  by  the  Common  Council  does  not 
render  valid  a  void  assessment.  To  make  out  a  valid 
title,  there  must  be  a  regular  assessment  duly  rati- 
fied. Idem.  348 
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To  redeem  from  a  tax  or  assessment  in  N.  Y.  City 
under  the  Statutes  of  1816  and  1840,  the  notice  must 
be  published  for  the  full  time  of  six  weeks  within 
eighteen  months  after  the  sale.  Idem.  348 

The  corporation  under  its  authority  to  construct 
and  enlarge  public  slips,  etc.,  cannot  erect  a  pier  at 
the  expense  and  for  use  of  the  city,  abutting  on  a 
wharf  which  had  been  granted  to  individuals  on 
conditions  which  they  have  fulfilled. 

Marshall  v.  Ouion,  4  Denio,  581,  679 

Under  the  Act  of  1801  and  1806  requiring  notice  by 
the  corporation  to  lot  owners  to  commence  work 
on  a  pier  within  a  fixed  time,  and  contribute  to  ex- 
penses as  they  accrue,  a  notice  requiring  them  to 
signify  their  intention  to  join  with  the  corporation 
in  building  it,  is  unauthorized  and  void. 

Idem.  679 

After  notice  under  those  Acts  to  build  a  pier 
seventy-two  feet  long,  the  corporation  has  no  right 
to  build  one  ninety  feet  in  length.  Idem.  679 

The  notice  must  be  directed  to  the  proprietors  of 
lots  lying  opposite  to  the  place  where  the  pier  is  to 
be  sunk :  not  to  "the  proprietors  of  a  pier  of  which 
the  new  one  will  be  an  extension."  Idem.  679 

NONSUIT. 

Judgment  as  in  case  of  nonsuit  for  not  noticing 
the  cause  and  proceeding  to  trial  will  not  be  grant- 
ed, when  issue  was  joined  too  late  to  send  notice  by 
mail,  and  the  attorneys  lived  in  different  places. 

Whitney  v.  Shufelt,  3  Denio,  165,  318 

NUISANCE. 

For  a  continuing  nuisance,  damages  may  be  given 
for  more  than  six  years  unless  the  Statute  of  Limit- 
ations is  pleaded. 

Waggoner  v.  Jermaine,  3  Denio,  306,  368 

One  who  erects  a  nuisance  and  conveys  the  land 
on  which  it  is  with  covenants  of  warranty,  is  liable 
for  continuing  it  as  long  as  it  remains.  Idem.  368 

A  landlord  is  not  responsible  for  a  nuisance  caused 
by  manufacturing  boilers  in  his  building,  unless  he 
knew  or  had  reason  to  believe  when  he  rented  it 
that  the  use  of  it  would  be  a  nuisance. 

Fish  v  Dodge,  4  Denio,  311,  585 

An  obstruction  of  a  highway  by  fences  or  other- 
wise is  a  nuisance. 

People  v.  Lambier,  5  Denio,  9,  585 


OFFICE  AND  OFFICERS. 

A  district  attorney  is  entitled  to  be  paid  for  sub- 
poena tickets  issued  by  him. 

Suprs.  of  Onondagav.  Briggs,  2  Denio,  26,     41 
No  public  officer  is  responsible  in  a  civil  suit  for 
a  judicial  determination,  however  erroneous  and 
malicious  the  motive  prompting  it.; 

Weaver  v.  Devendorf,  3  Deuio,  117,  301 

A  warrant  and  tax  list  regular  on  their  face  are  a 
complete  justification  to  a  collector  acting  under 
them,  whether  the  tax  was  in  fact  legal  or  not. 

Altbot  v.  Yost,  2  Denio,  86,  62 

When  an  officer  is  sued,  regular  process  is  a  suf- 
ficient defense ;  but  when  he  sues,  it  may  be  shown 
to  defeat  his  rights  that  the  tribunal  granting  the 
process  had  no  jurisdiction. 

Dunlap  v.  Hunting.  2  Denio,  643.  257 

The  title  of  an  officer  de  facto  cannot  be  inquired 
into  collaterally.  Per  Lott,  Senator. 

Morris  v.  People,  3  Denio,  381.  395 

One  who  justifies  in  trespass  under  a  warrant  is- 
sued on  his  complaint  as  overseer  of  highways, being 
a  party  to  that  proceeding,  must  prove  as  a  jurisdic- 
tional  fact  that  he  was  such  officer. 

Walker  v.  Moseley,  5  Denio,  102,  721 

Money  deposited  in  a  bank  by  an  officer  in  his 

own  name,  with  the  addition  of  his  name  of  office, 

is  presumed,  in  the  absence  of  proof,  to  be  subject 

to  his  drafts  even  after  he  is  out  of  office. 

Swartwout  v.  Mechanics  Bank  of  N.  Y.,  5 
Denio,  555,  877 


PARENT  AND  CHILD. 

A  parent  is  not  liable  for  torts  of  his  infant  child. 

Tifft  v.  Tifft,  4  Denio,  175,  538 

A  father  can  recover  only  for  actual  loss  proved 

in  suit  for  loss  of  his  daughter's  service  caused  by 

indecent  assault. 

Whitney  v.  Hitchcock,  4  Denio,  461,  637 

DENIO  2,  3,  4,  5. 
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PARTIES. 

Where  defendants  wrote  to  a  foreign  house  to  give 
credit  to  J.  D.  up  to  81,000  on  certain  drafts,  and 
plaintiff,  being  a  stranger  to  the  contract,  advanced 
money  to  J.  D.  on  such  drafts,  which  were  dishon- 
ored, held  that  he  could  not  recover  of  defendant  as 
there  was  no  privity  of  contract. 

Birckhead  v.  Brown,  2  Denio,  375,     . 

The  party  for  whose  benefit  subscriptions  are 
made  may  maintain  osswmpstt  upon  them,  although 
not  connected  with  the  consideration.  (Per  Wai- 
worth,  Chancellor.) 

Stewart  v.  Trustees  of  Ham.  Coil.,  2  Denio. 
403 

The  successors  to  certain  overseers  of  the  poor  in 

whose  name  and  for  whose  default  suits  for  excise 

penalties  are  brought,  can  be  substituted  only  upon 

their  own  application  or  that  of  the  adverse  party 

Thai/er  v.  Lewis,  4  Denio,  269, 

The  adverse  party  may  require  such  substitution, 
although  he  himself  is  one  of  the  new  overseers^ ^ 

A  body  not  legally  incorporated  cannot  maintain 
a  suit  in  a  court  of  justice,  as  a  party. 

Med.  Inst.  of  Geneva  Coll.  v.  Patterson. 
5  Denio.  618, 

PARTITION. 

An  heir  who  claims  an  undivided  share  in  lands 
from  a  devisee  in  possession  for  breach  of  the  con- 
dition of  a  will,  cannot  have  partition  without  first 
establishing  his  title  by  suit. 

O' Dougherty  v.  Aldrich,  5  Denio,  385, 

Plaintiff  in  partition  must  be  either  actually  or 
constructively  in  possession.  Idem. 

Money  due  for  a  share  of  the  proceeds  in  partition 
cannot  be  paid  over  on  his  petition  to  a  stranger  t( 
the  suit  who  has  taken  a  mortgage  of  that  share 
pending  suit.    (Per  Spencer,  Senator.) 
Evans  v.  Ellis,  5  Denio.  640, 


PARTNERSHIP. 

On  death  of  a  partner,  a  creditor  of  the  firm  can- 
not maintain  a  suit  against  his  representatives  with- 
out averring  and  proving  that  the  remaining  part- 
ners are  insolvent. 

Lawrence  v.  Tr.  of  Orphan  House,  2  De- 

nio,  577. 

A  mistake  in  the  notice  of  a  special  partnership, 
as  publishing  in  one  of  two  required  newspapers, 
stating  the  special  partner's  interest  at  85,000  instead 
of  $2,000,  makes  him  a  general  partner. 

Argall  v.  Smith,  3  Denio,  435. 

A  partnership  may  be  bound  by  a  promissory  note 
made  for  the  firm  by  one  of  the  partners  and  signed 
"  H  for  P..  H.,  and  F." 

Stoats  i\  Howlett,  4  Denio,  559, 
On  the  death  of  one  partner,  the  survivors  may 
continue  the  business  generally,  or  for  the  purpose 
of  winding  it  up,  in  the  same  or  another  name. 

Idem.  071 

The  owner  of  a  ferry  who  leased  it  for  one  half  of 
the  gross  receipts,  is  not  thereby  made  a  partner  as 
to  third  persons. 

Heimttrcet  v.  Howland,  5  Denio,  68, 
One  who  leases  a  factory  and  furnishes  capital  for 
running  it  to  be  paid  by  a  share  of  the  profits  up  to 
a  certain  limit,  is  a  partner  as  to  third  persons. 

Everett  v.  Coe,  5  Denio,  180, 

One  partner  may  bind  the  firm  by  an  agreement 
to  indemnify  a  person  for  accepting  a  draft  for  their 
benefit,  even  though  another  partner  object  in  pres- 
ence of  the  other  party. 

Wilkins  v.  Pearce,  5  Denio,  541. 

PAYMENT. 

"      By  the  assignment  of  a  judgment  to  one  of  the 

defendants  although  he  was  a  mere  surety  for  the 

original  debt,  it  is  completely  extinguished. 

The  Bank  of  Salina  v.  Abbot,  3  Denio, 

181  3*4 

The  note  of  a  third  person  given  in  payment  of  a 

partnership  debt,  after  dissolution  by  one  of  the 

partners  with  another  note  of  his  own,  discharges 

the  debt  of  the  other  partners. 

Waydell  v.  Luer,  3  Denio,  410, 

Query,  whether  his  own  note  accepted  in  payment 
would  operate  as  a  discharge  of  the  others. 

Idem. 

A  creditor  who  credits  payments  upon  an  account 
and  sends  statements  thereof  to  the  debtor,  is  bound 
by  such  election,  and  cannot  thereafter  apply  them 
on  a  different  account. 

Allen  v.  Culver,  3  Denio,  284, 

DENIO  2.  3,  4,  5. 


If  one  indebted  individually  and  also  jointly  with 
another,  make  a  general  payment,  the  creditor  may. 
if  he  choose,  apply  it  to  the  joint  account,  although 
he  gave  a  receipt  for  it  in  the  name  of  one  debtor 

"  Van  Rensselaer  v.  Roberta,  5  Denio.  470,      848 

PATENTS. 

Where  tho  specification  of  a  patent  claims  too 
much,  it  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  it  was  by  honest  mistake. 
Hotchkiss  v.  Oliver,  5  Denio,  314,  794 

The  Act  of  1837  making  patents  valid  which  were 
void  for  claiming  too  much,  applies  to  patents  pre- 
viously issued.  Idem. 

A  disclaimer,  under  the  Act  of  1837,  amending  the 
general  patent  law,  must  be  filed  within  a  reasona- 
ble time  by  a  patentee  who  has  claimed  too  much, 
but  is  not  a  condition  precedent  to  his  availing  him- 
self of  the  benefit  of  the  Act.  Idem. 

Where  the  claim  of  a  patent  is  for  too  much,  a  part 
can  be  saved  only  if  it  is  a  "  material  and  substan- 
tial "  part,  and  definitely  distinguishable  from  the 
other  parts  claimed.  Idem. 

A  patent  not  absolutely  void  on  its  face  cannot  be 
assailed  in  a  collateral  action. 

People  v.  Mauran,  5  Denio,  389, 

PAUPERS. 

The  distinction  between  county  and  town  poor  is 
not  abolished  by  the  mere  passage  of  a  resolution  to 
the  effect  by  the  Board  of  Supervisors,  without  "fil- 
ing such  determination  with  the  county  clerk.' 

Thompson  v.  Smith,  2  Denio,  177, 
The  service  of  the  resolution  of  the  Board  of  Su- 
pervisors is  not  essential  to  effect  a  change  in  the 
>auper  system  of  a  county.    The  provision  of  the 
statute  requiring  it  is  merely  directory.  Idem,     v* 
Superintendents  of  the  poor  may  sue  either  in 
heir  corporate  name  or  in  their  individual  names 
with  the  addition  of  their  name  of  office. 

Van  Keuren  v.  Johnston,  3  Denio,  183, 
It  is  no  defense  for  bringing  a  pauper  into  this 
State  with  intent  to  make  hinlchargeable  on  a  town 
herein,  that  such  pauper  had  a  legal  settlement  m 
said  town  and  had  acquired  none  elsewhere,  and 
;hat  defendants  were  oflficers  of  another  State  act- 
ng  under  its  laws. 

Winfteld  v.  Mapes,  4  Denio,  571, 
A  justice  of  the  peace  cannot  maintain  an  action 
against  superintendents  of  the  poor  for  services 
performed  at  their  request  relating  to  county  pau- 

*'  Vedderv.  Supt's.  of  Schenectady,  5  Denio, 
564, 


PENALTIES. 

The  performance  of  an  act  to  which  a  penalty  is 
affixed  by  statute  is  illegal,  and  cannot  be  the  basis 
of  a  civil  action;  at  least  unless  the  penalty  is  pure- 
ly for  revenue. 

Griffith  v.  Wells,  3  Denio,  226, 
Ignorance  of  the  law  does  not  excuse  an  officer 
from  a  penalty  for  neglect  of  duty ;  his  motive  is 
unimportant. 

Morris  v.  People,  3  Denio,  381, 
Under  the  Statute  of  1845,  making  one  liable  to 
"  all  the  penalties  imposed  by  the  Revised  Statutes, 
for  selling  liquors,  indictment  as  well  as  a  money 
penalty  is  included. 

Hodgman  v.  People,  4  Denio,  235, 

People  v.  Townsey,  5  Denio,  70, 

People  v.  Safford,  5  Denio,  112, 
The  penalty  for  removing  a  tenant's  goods  before 
payment  of  rent  is  single.and  action  therefor  is  well 
brought  jointly  against  all  participating  in  the  act. 

Palmer  v.  Conly,  4  Denio,  374, 

PHYSICIANS  AND  SURGEONS. 

An  action  would  not  lie  for  medical  attendance 
and  medicines  although  purely  vegetable^  urnishe 
by  an  unlicensed  physician  prior  to  the  Act  of  18 
Bailey  v.  Mogg,  4  Denio,  60, 

PLACE  OF  TRIAL. 

See  VENUE. 

PLEADINGS. 

A  plea  in  abatement,  a  false  plea,  a  sham  de- 
murrer, or  any  other  pleading  which  does  not  go  to 
the  merits,  is  not  a  compliance  with  a  rule  to  plead 
issuably ;  but  a  special  plea  in  bar.  if  it  be  true,  is 
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an  issuable  pita,  although  it  may  require  a  replica- 

'  Coffee  v.  Lawrence,  2  Denio,  195,  1OO 

The  Statute  of  Limitations  as  to  a  judgment  should 
be  pleaded  as  payment,  but  verification  may  be  of 
the  facts  that  judgment  was  recovered  more  than 
twenty  years  previous,  and  that  no  payments  or 
written  acknowledgments  have  been  made  in  that 

Henderson  v.  Henderson,  3  Denio,  314,          371 
Merely  pleading  that  cause  arose  more  than  twen- 
ty years  previous  is  insufficient.    Idem.  371 
A  plea  of  the  Statute  of  Limitations  averring  that 
the  several  causes  of  action  "  if  any  such  there  were 
or  still  are  did  not  accrue  within,  etc.,"  is  bad. 

Conger  v.  Johnston,  2  Denio,  96, 
A  plea  in  confession  and  avoidance  must  express- 
ly or  impliedly  admit  that  but  for  the  matter  of 
avoidance  relied  on,  the  action  could  be  maintained. 
Idem.  66 

Com.  Bank  of  Buffalo  v.  Sparrow,  2  De- 
nio, 97,  66 
Where  declaration  avers  that  defendant  agreed  to 
purchase  certain  property  at  mortgage  sale  if  pos- 
sible to  get  it  for  a  certain  price,  and  let  plaintiff 
share  in  the  bargain,  and  plea  is  that  it  sold  for  a 
higher  price,  a  replication  that  the  higher  price  was 
by  fraud  and  collusion  with  defendant,  is  not  a  de- 
parture. 

Bame  v.  Drew,  4  Denio,  287,  577 

Plea  by  vendee  in  an  action  of  covenant  that  he 
tendered  full  performance,  but  plaintiff  had  no  title 
and  could  not  convey,  is  good. 

Camp  v.  Morse,  6  Denio,  161,  741 

On  a  vendee's  plea  in  an  action  of  covenant  that 
he  had  tendered  full  performance  and  that  plaintiff 
failed  to  make  conveyance,  a  replication  that  plaint- 
iff held  by  contract  and  obtained  title  and  made  con- 
veyance within  a  reasonable  time,  is  bad. 

Idem.  741 

A  plea  that  plaintiff's  demand  was  set  off  in  a  for- 
mer suit,  is  well  replied  to  by  alleging  that  it  was 
offered  as  a  set  off  in  that  suit  but  rejected  on  objec- 
tion by  the  present  defendant. 

Babcock  v.  Peck,  4  Denio,  292,  578 

•  A  plea  puis  darrein  continuance  should  be  pleaded 
on  the  first  day  of  the  next  term  after  the  new  mat- 
ter of  defense  arose,  or  at  an  intervening  circuit,  if 
any,  else  its  allowance  is  discretionary. 

Sandford  v.  Sinclair,  3  Denio,  269,  355 

When  reasonably  pleaded  it  is  a  matter  of  right 
but  only  on  strict  compliance  with  the  rules. 

Idem.  355 

On  the  death  of  a  partner,  a  creditor  of  the  firm 

cannot  maintain  a  suit  against  his  representatives 

without  averring  and  proving  that  the  remaining 

partners  are  insolvent. 

Lawrence  v.  Trustees  of  Orphan  House, 

2  Denio,  577,  233 

On  a  bankrupt's  plea  of  discharge,  a  reply  that  he 
obtained  it  by  hiring  a  creditor,  who  opposed  it  as 
fraudulent,  to  cease  opposition,  is  not  sufficient  on 
demurrer,  without  alleging  that  it  was  fraudulent 
in  fact. 

Chamberlin  v.  Griggs,  3  Denio,  9,  263 

Upon  an  avowry  in  replevin  claiming  a  manufact- 
urer's lien,  a  plea  in  bar  of  a  special  agreement  to 
preclude  the  lien,  must  set  up  its  terms  with  reason- 
able certainty  and  precision,  including,  at  least, 
place  and  time  of  payment. 

Curtis  v.  Jones,  3  Denio,  590,  469 

In  an  action  on  a  judgment,  a  plea  averring  mere- 
ly that  levy  bad  been  made  for  plaintiff  upon  suffi- 
cient property  is  bad. 

Waddell  v.  Elmendorf,  5  Denio,  447,  84O 

Plea  in  replevin  must  state  who  owns  the  goods  : 
stating  that  they  "  were  not  the  property  of  plaint- 
iff "  is  insufficient. 

Anstice  v.  Holmes,  3  Denio,  244,  346 

A  bill  in  chancery  must  show  that  the  Chancellor 
had  jurisdiction,  or  a  decree  thereon  will  be  void. 

Burckle  v.  Eckart,  3  Denio,  279,  359 

A  defendant  who,  after  having  been  discharged  in 

bankruptcy  refuses  leave  to   discontinue  without 

costs,  cannot  afterwards  set  up  the  discharge  by  plea 

puis  darrein  continuance. 

Sandford  v.  Sinclair,  3  Denio,  269.  355 

Where  a  contract  calls  for  certain  payments  upon 
presentation  of  a  certain  certificate,  such  presenta- 
tion is  a  condition  precedent,  and  must  be  pleaded. 
Smith  v.  Briggs,  3  Denio.  73.  286 

It  seems  that  a  declaration  in  case  against  a  sher- 
iff for  not  returning  an  execution,  should  state  in 
what  manner  damages  were  sustained- 

Stevens  v.  Rowe,  3  Denio,  327,  376 

Declaration  for  a  penalty  against  an  officer  for 
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neglect  of  duty  need  not  refer  to  the  statute  im- 
posing the  duty,  but  only  to  that  which  inflicts  the 
penalty. 

Morris  v.  People,  3  Denio,  381,  395 

A  declaration  for  excise  penalties,  filed  and  served 
as  the  beginning  of  a  suit,  need  not  have  a  refer- 
ence to  the  statute  indorsed  upon  it. 

Thayer  v.  Lewis,  4  Denio,  269,  57O 

A  protestando,  however  idle,  repugnant  or  incon- 
sistent, is  mere  surplusage,  and  does  not  vitiate  the 
pleading. 

Commercial  Bk.  of  Buffalo  v.  Sparrow,  2 

Denio,  97,  66 

A  record  need  not  be  referred  to  in  the  pleading 
with  a  prout  patet  per  recordum  where  it  is  only  in- 
ducement, but  only  where  it  is  the  gist  of  the  plead- 
ing. Idem.  66 
In  covenant  on  an  agreement,  the  declaration 
need  not  set  out  the  whole  agreernent,but  only  such 
parts  as  relate  to  the  breaches  assigned. 

Sandford  v.  Halaey,  2  Denio,  235,  114 

A  declaration  in  libel  stating  that  vague  reports 
were  circulated  to  the  effect  that  plaintiff  had  done 
something  disgraceful  about  breaking  a  lock  to 
take  certain  money  on  execution,  and  charging 
that  defendant  had  published  in  regard  to  a  certain 
sum  due  to  plaintiff  that  "there  will  be  no  locksmith 
necessary  to  get  at  the  ready,"  does  not  sufficiently 
state  the  alleged  libel. 

Stone  v.  Cooper,  2  Denio,  293,  134 

In  declaration  for  rent  against  an  assignee  of  a 
part  of  the  lease,  no  allegation  that  the  lessee  had 
not  paid  is  necessary  ;  but  the  rent  in  arrear  must 
be  alleged  as  due,  for  the  part  assigned  to  defend- 
ant. 

Van  Rensselaerv.  Bradley,  3  Denio,  135,       307 
In  covenant  for  rent,  an  allegation  that  defend- 
ant is  the  assignee  of  "  the  whole  or  some  part "  of 
demised  premises  is  bad  for  being  in  the  alternative. 
Idem.  307 

In  covenant  for  rent  the  declaration  need  not  de- 
scribe the  premises  except  by  reference  to  the  lease 
of  which  profert  in  curia  is  made :  and  "  seventy 
acres  "  of  the  southerly  side  of  said  demised  prem- 
ises is  a  sufficient  description  of  a  part.  Idem.  307 
A  plea  to  a  declaration  in  covenant,  that  the  cov- 
enant was  executed  by  a  third  person,  by  defendant 
as  his  agent,  is  bad. 

PZatt  v.  Cathell,  3  Denio,  604,  474 

Pleading  a  promise  made  to  a  third  person  for 
plaintiff's  benefit  is  good,  without  alleging  it  to  have 
been  made  to  plaintiff. 

Del.  &  Hudson  Canal  Co.  v.  Westchester 

Co.  Bk.,  4  Denio,  97,  51O 

In  declaring  on  a  valid  recognizance,  it  is  not  nec- 
essary to  aver  any  facts  not  recited  therein  to  show 
the  jurisdiction  of  the  officer  who  took  it,  to  act  in 
that  particular  case. 

People  v.  Kane,  4  Denio,  530,  661 

In  the  short  form  of  pleading  allowed  by  statute 
in  an  action  for  a  penalty,  by  reference  to  the  stat- 
ute creating  it,  a  mistake  in  the  reference  is  fatal. 
People  v.  Brooks,  4  Denio,  469,  64O 

A  plea  in  an  action  of  covenant  against  a  vendee 
which  sets  up  an  offer  to  perform,  want  of  title  in 
plaintiff,  and  incumbrance,  is  bad  for  duplicity. 

Camp  v.  Morse,  5  Denio,  161,  741 

A  plea  of  the  general  issue  does  not  prevent  the 

defendant   from  attacking  the  sufficiency  of  the 

declaration  on  a  subsequent  demurrer  to  any  of  the 

pleadings. 

Auburn,  etc., Canal  Co.  v.  Leitch,  4  Denio, 

65.  499 

The  place  and  time  of  every  traversable  fact 
should  be  pleaded  (e,  g.,  of  the  order  or  decree  ap- 
pointing a  receiver). 

.  Gillet  v.  Fairchild,  4  Denio,  80,  5O4 

On  demurrer  judgment  goes  against  the  party 
who  committed  the  first  substantial  fault  in  plead- 
ing. 

Mathewson  v.  Wetter,  3  Denio,  52,  278 

A  judgment  by  default  for  the  plaintiff  on  de- 
murrer to  a  special  plea,  will  not  be  set  aside  where 
there  is  a  plea  of  the  general  issue  under  which  the 
matter  of  the  special  plea  can  be  put  in  evidence. 

Taylor  v.  Frost,  2  Denio,  200.  102 

In  an  action  for  fraud  in  a  sale,  judgment  cannot 
be  sustained  without  proof  of  a  scienter. 

Clark  v.  Denure,  3  Denio,  319, 

A  profert  is  only  required  where  oyer  may  be  de- 
manded ;  but  oyer  cannot  be  demanded  of  records 
and  proceedings  in  the  nature  of  records.except  let- 
ters testamentary  and  letters  of  administration. 
Commercial  Bk.  of  Buffalo  v.  Sparroiv,  2 

Denio,  97,  66 

A  profert  is  necessary  in  pleading  instruments 

DENIO  2,  8,  4,  5. 
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under  seal  and  the  want  of  it  is  fatal  on  special  de- 

mTlmtra  dSs  in  the  possession  of  a  third  party  is 
not  a  sufficient  excuse  for  omission  of  profert  with- 
Sut  adding  that  the  party  cannot  produce  it. 
Wheeler  i:  Miller,  2  Denio,  1*2, 

PLEDGE. 

Personal  property  delivered  to  ^a  creditor  as  col- 
ecurity,  is  a  pledge,  and  a  sale  01  it  is  yom 
he  debtor  has  notice  of  the  time  and  place. 


shll  be  held  as  security  for  the  acceptance  of  a 
draft  by  one  discounting  it,  does  not  give  him  any 


BanK  <>r  /toc/iester  v.  Jones,  4  Denio,  489.      647 
One  who  holds  notes  as  collateral  security,  has  a 
special  property  in  them,  and  if  he  intrusts  them  to 
auotnen  although  the  general  owner,  for  collection, 
he  has  a  right  to  the  specific  money  collected. 
White  i:  Platt,  5  Demo,  269, 

PRESUMPTIONS. 

See  EVIDENCE. 
PRINCIPAL  AND  AGENT. 

See  CORPORATIONS. 


Denny  v.  The  Manhattan  Co.,  2  Denio, 

One  who  claims  the  benefits  of  what  is  done  by 
those  who  assume  to  act  in  his  interest,  thereby 
ratines  such  acts  in  toto,  including  all  fraudulent  o 
other  conduct  against  his  interest. 
Defter  v.  Adam*,  2  Demo,  646, 

An  agent  who,  having  funds  to  remit  to  his  prin 
cinal,  purchases  a  bill  of  exchange  on  his  own  credi 
and  retains  the  funds,  will  be  held  to  guaranty  the 
bill  on  the  ground  that  he  acted  with  an  adverse  m- 

eStStone  v.  Hayes,  3  Denio,  575,  *£3 

A  sealed  instrument  describing  one  as  M.  P., 
.airent  for  J.  C.  &  M.  S."  and  signed  and  sealed  by 
ton  as  "M.  P.  agent,"  is  his  individual  deed,  no 
matter  what  his  authority  might  have  been. 

Platt  v.  Cathell,  3  Denio,  604,     _ 
Where  plaintiff  received  part  of  his  disputed  claim 
which  he  knew  had  been  paid  on  delivery  by  his 
agent,  of  a  receipt  in  full,  he  cannot  be  allowed  to 
lay  that  the  receipt  was  delivered  without  author- 

lty'    Palmerton  v.  Huxford,  4  Denio,  166,  534 

A  bank  officer  who  used  money  of  the  bank  to 
buv  stocks  in  the  name  of  the  bank,  which  it  had 
no  right  to  hold,  is  personally  liable  therefor  to  the 

'Austin  v.  Daniels,  4  Denio.  299,  ,,u58* 

A  constable  authorized  to  collect  a  claim  without 
serving  process  if  possible,  is  an  agent,  not  a  serv- 

•ant-   peopie  v,  Allen,  5  Denio,  76, 

To  recover  on  a  note  given  for  a  corporation  by 
.an  agent,  his  authority  to  make  notes  must  be 

pr°VlLiedictv.£a7i«in0,5Denio,283,  783 

A  proceeding  brought  by  one  as  president  of  a 

bank,  must  be  presumed  in  the  absence  of  evidence 

to  have  been  instituted  under  proper  authority. 

Mumford  v.  Hawkins,  5  Denio.  355, 
The  authorized  acts  of  an  agent  who  exceeds  h 

authority  may  stand  if  manifestly  distinguishable 

from  what  was  unauthorized. 

People  v.  Mauran,  5  Denio,  389,  * 

A  general  agent  cannot  bind  his  principal  in  em- 


o  contribute  ratably  toward  discharging  any  liabil- 
ty  that  may  accrue  thereunder. 

Bradley  v.  Burwell,  3  Denio,  61, 
A  surety  can  recover  contribution  from  a  co- 
urety  for  paying  their  joint  obligation,  although 
>efore  he  was  compelled  to  pay.     Idem. 

The  liability  of  a  co-surety  to  contribute,  survives 
against  his  representatives  even  for  future  defaults 
of  the  principal.  Idem. 

No  express  promise  to  pay  is  necessary  to  enforce 
an  action  for  contribution  between  sureties. 

Norton  v.  Coons,  3  Denio,  130. 
Sureties  on  a  joint  and  several  note  may  have  con- 
tribution from  a  co-surety  who  signed,  without 
their  knowledge  or  expectation  intending  his  liabil- 
ty  to  be  subsequent  to  theirs.  Their  respective  li- 
ability is  determined  solely  by  the  written  contract. 

Idem. 

On  the  recovery  of  judgment  against  a  principal 
and  sureties,  they  all  become  principal  debtors,  and 
the  former  sureties  are  not  discharged  by  extending 
the  time  of  payment  to  the  one  who  was  originally 
the  principal. 

La  Faroe  v.  Herter,  3  Denio,  157, 
On  confession  of  judgment  by  the  maker  of  a 
note,  stay  of  execution  for  a  time  longer  than  would 
be  needed  to  perfect  judgment  by  default  in  a  suit, 
will  discharge  a  surety. 

Bower  v.  Tierman,  3  Denio,  378, 
Accepting  from  a  debtor  a  note  payable  one  day 
after  date,  discharges  his  surety. 

Fellows  v.  Prentiss,  3  Denio,  512, 
A  plaintiff  for  whom  money  was  collected  on  exe- 
cution, does  not  discharge  the  constable's  surety  by 
merely  assenting  without  consideration,  to  a  tem- 
porary delay  of  the  constable  as  to  paying  it  over. 

Boice  v.  Main,  4  Denio,  55, 

Parol  evidence  is  admissible  to  show  in  an  action 
on  an  indemnity  bond  that  the  obligors  signed  11 
merely  as  sureties  for  the  plaintiff  in  an  attachment 
who  had  been  released  by  the  present  plaintiff. 
Artcher  v.  Douglass,  5  Denio,  509. 


PROCESS. 

A  warrant  to  collect  money  from  the  owner  of 
premises,  is  not  vitiated  as  to  him  by  wrongfully  in- 
cluding the  occupant  with  him. 
Doughty  v.  Hope,  3  Denio,  249, 

PROMISE. 

A  promise  to  settle  a  liquidated,  undisputed  de- 
mand is  a  promise  to  pay  it. 

Stilwell  v.  C(jope,  4  Denio.  225, 
Plaintiff  may  enforce  a  promise  made  for  his  ben- 
efit by  a  third  person  on  a  consideration  moving 
solely  from  the  latter. 

Del.  &  Hudson  Canal  Co.  v.  TFestc/iester 

Co.  Bk.,  4  Denio,  97, 

A  promise  made  upon  a  consideration  moving 
from  a  debtor  to  pay  a  sum  of  money  to  the  credit- 
or, may  be  enforced  by  the  latter,  although  not  a 
party  to  the  contract.  Such  a  contract  need  not  be 
in  writing. 

Barker  v.  Bueklin,  2  Denio,  4o,  .48 


Third  persons  have  no  remedy  against  an  agen 
for  his  neglect  to  perform  a  duty  which  his  Princi- 
pal owes  them,  their  only  remedy  is  against   the 

PrinCKmW  v.  Manhattan  Co.,  5  Denio,  639,         9O7 

PRINCIPAL  AND  SURETY. 

The  law  implies  a  contract  between      - 
-originating  at  the  time  of  the  principal  obligation, 

DENIO  2,  3,  4,  5. 


QUESTIONS  OF  LAW  AND  FACT. 

Whether  an  executor  has  refused  or  neglected  to 
act  as  such  is  a  question  for  the  jury.  No  formal 
renunciation  is  necessary. 

Roseboom  v.  Mosher,  2  Denio,  61, 
The  sufficiency  of  a  paper  set  forth  in  a  declara- 
tion as  being  the  certificate  required  by  the  con- 
tract sued  upon,  is  a  Question  of  law  for  the  court 

Sibley  v.  Howard,  3  Denio,  72, 
Whether  a  demand  in  suit  has  been     bought  and 
sold  or  received  for  prosecution  "  by  an  attorney  or 
counselor,  can  be  determined  only  by  the  court, 

OrcMtt  D.  Pettit,  4  Denio.  233, 
In  the  absence  of  proof  as  to  defects  in  a  railroad 
or  some  hindrance  to  fast  running,  it  is  error  to 
leave  it  to  a  jury  to  say  whether  a  speed  of  eight  or 
nine  miles  an  hour  is  an  act  of  negligence. 

Tonawanda  R.  R.  v.  Munger,  5  Denio,  255, 
When  one  who  denies  plaintiff's  right  to  dower, 
proves  possession  prior  to  the  marriage  and  a  deed 
also  dated  prior  thereto  but  confessedly  antedated, 
it  is  a  question  for  the  jury  whether  it  was  in  fact 
made  before  the  marriage. 

Costigan  v.  Gould,  5  Denio,  290, 
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QUO  WARRANTO. 


The  appointment  of  a  supervisor  by  justices  of 
the  peace  for  alleged  failure  of  the  town-meeting  to 
elect,  may  be  properly  reviewed  by  QUO  warranto. 
People  v.  Seaman,  5  Denio,  409, 

In  quo  warranto  a  certificate  of  election  is  not 
conclusive,  but  the  abstract  right  is  open  for  deter- 
mination. Idem. 

In  QUO  warranto  evidence  is  admissible  to  show 
that  a  ballot  cast  for  J.  B.  E.,  was  intended  for 
John  R.  E.,  but  not  to  show  for  whom  a  ballot  was 
intended  which  contained  two  names.  Idem.  826 


RAILROADS. 

Land  taken  for  railroad  purposes  under  the  stat- 
ute, must  be  appraised  at  its  actual  value  simply, 
and  without  any  condition  or  any  deduction  for 
ease  or  privileges  reserved. 

Hill  v.  Mohawk  &  Hudson  R.  R.  Co.,  5  De- 
nio, 206,  756 
The  duty  imposed  by  statute  and  by  a  town  ordi- 
nance upon  "persons  in  said  town,"  to  inclose  their 
lands  by  an  highway  fence,  does  n9t  require  a  rail- 
road corporation  to  fence  its  crossings. 

Tonawanda  R.  R.  Co.  v.  Hunger,  5  Denio, 
255,  ?73 

REAL  PROPERTY. 

A  vested  remainder  created  by  devise  passes  by 
descent. 

Vanderheyden  v.  Crandatt,  2  Denio,  9,  35 

The  owner  of  an  expectant  estate,  although  with 
no  present  right  of  possession,  has  a  seisin  in  law. 

Idem. 

A  remainder  to  the  first  son  and  the  heirs  male  of 

his  body,  is  an  estate  tail.    Idem.  35 

By  the  Acts  of  1782  and  1786,  a  vested  remainder  in 

tail  was  changed  to  a  fee.    Idem.  35 

The  grantee  of  a  determinate  fee  takes  it  with  its 

determinable  quality. 

Grout  v.  Townnend,  2  Denio,  336,  149 

A  remainder  to  a  person  in  being,to  take  effect  on 
the  marriage  or  death  of  the  present  possessor,  is 
vested.  Idem.  149 

Where  property  is  taken  under  statutory  author- 
ity, that  authority  must  be  strictly  pursued. 

Doughty  v.  Hope,  3  Denio,  594,  348 

A  vested  remainder  in  tail,  as  well  as  an  estate  tail 
in  possession,  was  changed  to  a  fee  simple  by  the 
statutes  abolishine-  entails. 

Van  Rensselaer  v.  Poucher,  5  Denio,  35,       698 
An  estate  for  life  or  during  widowhood,  is  a  free- 
hold. 

Roseboom  v.  Van  Vechten,  5  Denio,  414,       828 

RECOGNIZANCE. 

A  recognizance  taken  before  an  officer  who  has 
jurisdiction  in  cases  of  that  general  description, 
need  not  recite  all  the  facts  which  prove  that  he  had 
jurisdiction  in  this  particular  case. 

People  v.  Kane,  4  Denio,  530,  661 

RECORDING      OF      DEEDS      AND 
MORTGAGES. 

If  a  junior  mortgagee  in  a  recorded  mortgage  has 
notice  of  a  prior  unrecorded  mortgage,  his  assignee 
without  notice  can  obtain  preference  as  a  bona  fide 
purchaser  only  by  recording-  his  assignment. 

Fort  v.  Burch,  5  Denio.  187,  750 

The  purchaser  on  foreclosure  sale  with  notice  of 
a  prior  unrecorded  mortgage,  can  acquire  by  re- 
cording his  deed  no  more  right  to  preference  than 
the  plaintiff  in  foreclosure  had.  Idem.  75O 

REDEMPTION. 

After  sale  on  foreclosure  by  advertisement,  a  jun- 
ior judgment  creditor  can  redeem  only  in  chancery, 
not  by  mere  tender  of  the  mortgage  debt  and  costs. 
If  he  proceeds  to  sell  on  execution  under  the  judg- 
ment, no  other  or  better  right  is  obtained  by  the 
purchaser. 

Post  v.  Arnot,  2  Denio.  344,  152 

A  mortgage  executed  by  the  grantee  of  the  judg- 
ment debtor,  gives  the  mortgagee  no  right  to  be- 
come the  purchaser  under  the  Act  of  1836  after  the 
land  has  been  sold  on  execution. 

Hodge  v.  Gallup,  3  Denio,  527,  446 

(See  Stat.  1847.  p.  508,  sees.  1.  2,  altering  this  rule.) 

A  judgment  creditor  cannot  acquire  the  pur- 
chaser's right  under  the  same  judgment  or  one  of 
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several,  under  which  the  sale  was  made,  although  a 
large  balance  remains  unpaid  thereon. 

People  v.  Fleming,  4  Denio,  137,  524 

A  senior  judgment  creditor  may  acquire  the  title 
of  the  original  purchaser  on  a  sale  under  a  junior 
judgment.  Idem.  524 

A  sheriff  may  be  compelled  by  mandamus  to  exe- 
cute a  deed  to  a  purchasing  creditor  who  is  entitled 
thereto,  although  he  has  previously  executed  such 
a  deed  to  another  in  good  faith,  under  whom  hojia 
fide  purchasers  are  holding.  Idem.  524 

A  creditor  having  two  judgments  may  sell  on  the 
junior  one,  and  then  acquire  the  purchaser's  right 
under  the  other  in  preference  to  a  creditor  whose 
judgment  is  junior  to  both.  Idem.  524 

A  judgment  creditor  who  has  acquired  a  sheriff's 
certificate  of  sale  from  the  original  purchaser,  must 
surrender  it  to  a  senior  creditor  for  the  same  pay- 
ment which  he  himself  made,  and  cannot  demand 
payment  of  his  own  judgment. 

People  v.  Ransom,  4  Denio,  145,  527 

A  judgment  creditor,  in  order  to  acquire  the 
rights  of  the  original  purchaser,  must  comply  strict- 
ly with  the  statute;  the  original  purchaser  can  waive 
nothing  which  affects  other  creditors.  Idem.  527 

He  must  pay  the  money  and  deliver  the  papers  at 
the  same  time  and  to  the  same  person.  Idem.  52  7 

An  affidavit  of  a  creditor's  attorney,  made  to  ac- 
quire the  interest  of  the  purchaser  of  lands  sold  on 
execution,  must  expressly  state  that  he  is  such  at- 
torney. 

Ex  parte  Shumway,  4  Denio,  258,  566 

The  fact  that  he  was  attorney  of  record  in  taking 
the  judgment  is  not  sufficient.  Idem.  56& 

The  deed  of  a  judgment  creditor  who  acquired  ti- 
tle from  the  original  purchaser  of  land  sold  on  exe- 
cution is  not  invalid  because  he  omitted  to  file  his 
assignment  in  the  county  clerk's  office. 

Chautauqua  Co.  Bank  v.  Risley,  4  Denio, 
480,  644 

A  bank  authorized  by  charter  to  hold  such  lands 
"as  shall  have  been  purchased  at  sales  upon  judg- 
ments," etc.,  cannot,  although  being  a  judgment 
creditor,  purchase  the  right  of  a  senior  judgment 
creditor  whose  interest  and  right  to  a  deed  had  be- 
come absolute.  Idem.  644 

REFERENCE. 

An  action  against  a  constable  for  not  returning 
an  execution,  is  not  referable,  and  a  report  made 
by  referees  in  such  a  case  will  not  be  reviewed  on 
motion  to  set  it  aside. 

Beardsley  v.  Dygert,  3  Denio,  380,  394 

Where  a  referee  has  received  plaintiff's  books  in 
evidence,  he  cannot  disregard  them  after  the  trial 
is  ended  and  opportunity  to  give  other  evidence  is 
gone. 

Meyers  v.  Betts,  5  Denio,  81.  713 

A  document  not  actually  read  in  evidence  al- 
though sufficiently  proved  for  that  purpose  on  the 
trial,  may  be  read  on  the  argument  in  the  discretion 
of  the  referees :  but  if  it  operates  as  a  surprise,  ex- 
planatory evidence  by  the  other  party  must  be  per- 
mitted. 

Clapp  v.  Wilson,  5  Denio,  285,  783 

REFORMATION    OF    CONTRACTS. 

Conveyances  can  be  reformed  only  in  a  court  of 
equity.  In  a  court  of  law  they  must  take  effect  as 
they  stand,  if  at  all. 

Cornell  v.  Todd,  2  Denio,  130,  78 

RELEASE. 

An  agreement,  not  under  seal,  with  one  joint 
debtor  to  collect  a  judgment  from  the  other  joint 
debtors  only,  is  no  defense  to  an  action  on  the  judg- 
ment against  them. 

Mitchell  v.  Hawley,  4  Denio,  414,  621 

General  words  in  a  release  will  be  restrained  to 
the  purposes  of  the  bargain. 

Edwards  v.  Varick,  5  Denio,  664,  916 

Where  a  mortgagee  in  possession  devised  land  in 
fee  to  one  son  J.,  to  go,  on  his  death  without  issue, 
to  another,  M.,  and  both  as  executors  join  in  an  as- 
signment of  the  mortgage  with  a  clause  releasing 
and  conveying  their  right,  etc.,  to  the  land  without 
special  reference  to  future  interest,  the  mere  naked 
possibility  of  M.  does  not  pass,  and  he  is  not  es- 
topped on  J.'s  death  without  issue  from  claiming 
title  by  adverse  possession.  Idem.  916 

RELIGIOUS  CORPORATIONS. 

An  independent  church,  allying  itself  with  and 
becoming  subject  to  the  judicatories  of  a  certain 

DENIO  2,  '6,  4,  5. 
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evangelical  denomination.    Idem. 
REMOVAL  OF  CAUSES. 

declaration  i 


P..  . 


m 


HIB  of  s'uite  to  United  States  courts.  56)J 

apply  alone  lor  removal  to  United  btates        ris^ 

Idem. 
RENT  CHARGE. 

See  LEASE. 

REPLEVIN. 

Hired  to  be  delivered  to  the  sheriff 
'  -xi  if  entitled  in  the  suit  is  a 


Trustees  of  a  school  district  can  apportion  tax 
only  when  they  are  all  together. 
Lee  v.  Parry,  4  Demo,  125, 

The  trustees  of  a  school  district  may  lawfully  re- 
move and  place  upon  the  true  line  a  fence  en- 
croaching on  the  school-house  lot. 

Thayer  v.  Wright,  4  Demo,  180,  o •»» 

The  vote  of  a  district  school  meeting  to  sell  the 
old  school-house  at  auction  and  let  a  contract  tor  a 
new  one  on  the  same  site,  to  the  lowest  bidder,  au- 
thorizes a  tax  for  the  cost  of  building  less  receipts 
from  sale  of  the  old  house. 

Ackerman  v.  Vail,  4  Denio,  297, 
Where  proper  proof  of  the  formation  of  a  sc 
district  from  two  older  districts  is  given,  proof  that 
those  districts  had  been  in  fact  organized  and  acte< 
as  such  for  several  years  is  sufficient  to  show  due 
organization  of  the  present  district 
Stevens  v.  Newcomb,  4  Denio,  437, 

SEDUCTION. 

A  promise  of  marriage  cannot  be  Proved  to  e >n- 
hance  damages  in  an  action  by  a  father  for  seduc- 
tion of  his  daughter.  R1 . 
Brownell  v.  McEwen,  5  Denio,  367,  »A 

But  a  question  whether  anything  was  said  abo 
marriage,  answered  by  yes  or  no,  is  not  objection- 
able.   Idem. 

SENTENCE. 

It  is  not  necessary  because  there  is  discretion  to 
sentence  defendant  to  corporal  punishment  that  h 
should  be  present  when  in  fact  only  a  fine  is  im- 

3edJVbte  to  People  v.  Taylor,  3Denio.  91.  291 

SET-OFF. 

An  affirmative  judgment  may  be  given  on  a  set- 
off  for  defendant,  where  the  plaintiff  fails  to  pro%e 


""""if  IHtten  ..  Sel»/e,  3  Denio,  54 
The  plaintiff  in  replevin  ^t* 

So^TthS  sswsraus  sss&ss 

taking  an  inquest.  317 


ived  by  him  from  the 


RES  JUDICATA. 

See  FORMER  ADJUDICATION. 


his  demand.  ,»- 

flrffnleaf  v  Low,  4  Denio,  168, 
On  «ale  of  property  pledged  as  collateral  security 
for  a  note  without  notice  to  the  debtor  or  oppor- 
tunity to  redeem,  its  real  value  may  be  set  ol 

Marsh,  4  Denio,  227, 

SHERIFF. 

A  sheriff  is  not  responsible  to  a  creditor  for  the 
eslpe  of  a  debtor  induced  by  fraud  of  the  creditor 
or  of  those  acting  in  his  interest  even  without  his 

UOW Dexter  v  Adams,  2  Denio,  646,  258 

A  plaintiff  who  sues  a  sheriff  for  a  false  return  on 

i  execution  must  show  that  it  was  issued  upon  a  valid 
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SALES. 

See  VENDOR  AND  PURCHASER. 
SCHOOL  DISTRICT. 

A  school  district  tax  is  not  void  Because  not  as- 

....        MA«4li     fif+Gtr.    IT.    w:IS    v  OTtrll.       J-llv 

sessed  within 
statute  as  to_ 

.,160, 
rrant 

",  then  this  repealing  vote. 


collect, 

What  the  sheriff  does  under  a  bond  of  indemnity, 
the  obligors  are  liable  for  if  i  legal. 
rtnnis  ts   Newkirk,  6  Denio,  VK, 
A  storiff  is'liabe  for  a  false  return  where,  merely 
n  the  Ground  of  Prior  invalid  levies,  he  returns. 

itwlKHii 


he  finds  in 


A  tax  for  a  school-house  may  be jegany ^vowru 
fore  the  titlejs  acquired,  or  the  size          n^ 

Superintendent  lies  from 


|gw3S*M*^ltt^5SS 

J,  5  Denio,  586.  »8fr 

SLANDER  AND  LIBEL. 

See  PLEADINGS. 


rtc  Bennett,  3  Denio,  175, 

meeting,  held  punuant^to  ^n  agoum- 


ow  WmytohpuU?into  Wall  i  Stre 
poses  before  that  period  :'    held, 


aving  pur- 
not li       >us. 


matter, 


.  Cooke.  3  Denio,  110, 
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A  letter  written  by  an  agent  employed  by  a  sher- 
iff to  look  up  facts  concerning  a  wrong1  and  advises 
him  concerning  it,  is  privileged  unless  malice  is 
proved.  Idem.  298 

Where  actual  damages  in  slander  needs  to  be 
shown,  the  connection  between  the  words  spoken 
and  the  injury  must  be  clearly  established. 

Keenholts  v.  Becker,  3  Denio,  346,  382 

STATUTES. 

The  repeal  of  a  provision  affecting  matters  of 
practice  cannot  be  retroactive,  so  as  to  give  effect 
.to  what  was  void  when  done. 

McDonald  v.  Bunn,  3  Denio,  45,  2  76 

A  statute  in  derogation  of  common  law  rules  of 
•evidence  should  not  be  interpreted  to  subvert  vital 
principles  of  evidence  unless  the  language  abso- 
lutely demands  it. 

People  v.  Hodden,  3  Denio,  220,  338 

A  statute  conferring  privileges  upon  individuals 
should  not  be  so  construed  as  to  work  a  public  mis- 
chief unless  required  by  words  of  the  most  explicit 
and  unequivocal  import. 

People  v.  Lambier,  5  Denio,  9,  689 

Statutes  exempting  property  from  execution  are 
in  derogation  of  the  common  law  and  to  be  inter- 
preted according  to  what  is  written,  or  what  is 
plainly  or  manifestly  to  be  implied. 

Ruev.  Alter,  5  Denio,  119,  726 

STATUTE  OF  FRAUDS. 

See  GUARANTY. 

A  promise  to  pay  a  sum  of  money  to  creditor, 
made  upon  a  consideration  moving  from  the  debt- 
or, may  be  enforced  by  the  former,  and  need  not  be 
in  writing. 

Barker  v.  Bucklin,  2  Denio,  45,  48 

Where  an  agreement  cannot  be  completely  ex- 
•ecuted  on  both  sides  within  one  year,  it  is  within 
the  Statute  of  Frauds  and  must  be  in  writing. 

Abbot  v.  Yost,  2  Denio,  86,  62 

An  agreement  entered  into  by  all  concerned  that 
•defendant  should  pay  plaintiff  for  work  done  by  a 
third  party,  is  sufficient  to  support  an  action  and  is 
.not  within  the  Statute  of  Frauds,  required  to  be  in 
writing. 

Mather  v.  Perm,  2  Denio,  162,  89 

A  factor's  guaranty  of  the  sales  made  by  him  un- 
der a  del  credere  commission,  is  not  a  promise  to 
answer  for  the  debt  of  another  and  need  not  be  in 
writing. 

Wolff  v.  Koppel,  2  Denio,  368,  160 

A  vendee  who  has  taken  possession  of  land  under 
a  parol  contract,  cannot  recover  back  a  part  pay- 
ment made  by  him,  unless  the  vendor  is  in  default. 
Abbott  v.  Draper,  4  Denio,  51,  494 

One  who  has  received  the  full  benefits  of  a  parol 
•contract  for  an  equitable  interest  in  lands,  cannot 
refuse  to  pay  the  promised  consideration  because 
the  bargain  was  not  profitable. 

Abell  v.  Douglass,  4  Denio,  305,  583 

An  agreement  to  pay  off  incumbrances  forming 
part  of  a  verbal  agreement  for  the  sale  of  lands, 
will  not  support  an  action  by  the  grantee  who  has 
received  his  deed. 

Duncan  v.  Blair,  5  Denio,  196,  753 

STATUTE  OF  LIMITATIONS. 

See  LIMITATION  OF  ACTIONS. 
SUBROGATION. 

Where  judgment  has  been  taken  against  the  draw- 
ers of  a  bill,  an  indorser  upon  paying  it,  may  take 
an  assignment  of  it  and  have  it  enforced  for  his  re- 
imbursement. 

Harger  v.  McCullough,  2  Denio,  119,  74 

SUBSCRIPTIONS. 

Several  subscriptions  for  the  benefit  of  an  educa- 
tional institution,  are  consideration  for  each  other. 
(Per  Walworth,  Chancellor;  contra,  Bockee  and  Bar- 
low, Senators). 

Stewart  v.  Trustees  of  Ham.  Coll.,  2  Denio, 

403,  172 

An  agreement  of  a  single  individual  to  make  a 
gift  to  an  educational  institution,  without  any  un- 
dertaking on  the  part  of  the  donee,  is  without  con- 
sideration and  void.  (Per  Walworth,  Chancellor.) 

Idem.  172 

An  agreement  to  receive  and  apply  the  money  for 
specified  purposes  of  the  institution  is  not  sufficient 
consideration.  (Per  Walworth,  Chancellor.) 

Idem.  172 
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But  a  promise  to  pay,  provided  the  promisee 
would  raise  a  certain  amount  by  subscription,  is 
valid.  (Per  Bockee,  Senator.)  Idem.  172 

Subscribers  to  certain  shares  on  a  sealed  agree- 
ment for  the  purchase  of  land  to  be  conveyed  to 
trustees  for  their  benefit :  held,  liable  on  their  notes 
and  bonds  given  therefor,  although  the  whole  num- 
ber of  shares  had  not  been  taken.  See, 

Sandford  v.  Halsey,  2  Denio,  235,  114 

SUMMARY  PROCEEDINGS. 

An  affidavit  in  a  summary  proceeding  by  a  land- 
lord's agent  must  allege  the  deponent  to  be  such 
agent  and  not  merely  descri  be  him  as  such. 

Cunningham  v.  Ooelet,  4  Denio,  71,  501 

A  summons  in  summary  proceedings  against  a 
tenant  must  be  directed  to  him  ;  leaving  with  him 
one  addressed  in  blank  is  insufficient.  Idem.  501 
An  appearance  by  a  tenant  in  summary  proceed- 
ings for  the  purpose  of  objecting  to  the  affidavit 
and  summons,  is  no  waiver  of  defects  in  them. 

Idem.  501 

A  grantor  who  holds  possession  after  the  time  he 
has  covenanted  to  deliver  it,  cannot  be  removed  by 
summary  proceedings  as  a  tenant. 

Sims  v.  Humphrey,  4  Qenio,  185,  541 

A  tenant  who  appears  and  objects  only  to  an  affi- 
davit in  summary  proceedings,  waives  objection  to 
an  omission  of  his  name  in  the  summons. 

Idem.  541 

SUPERVISORS. 

A  board  of  supervisors  on  whom  a  statute  ex- 
pressly imposes  the  duty  of  auditing  the  salaries  of 
certain  officers  cannot  refuse  on  the  ground  that 
such  officers  have  not  been  legally  appointed. 

Morris  v.  People,  3  Denio,  381,  395 

Where  a  statute  directs  a  board  of  supervisors  to 
audit  a  claim,  the  refusal  of  a  member  to  vote  for 
it,  is  a  refusal  to  perform  his  duty  subjecting  him 
to  a  penalty.  Idem.  395 

A  board  of  supervisors  may  by  resolution  give  a 
valid  order  upon  the  county  treasurer  in  exchange 
for  a  large  number  of  smaller  orders. 

Chemung  Canal  Bank  v.  Supervisors  of 
Chemung,  5  Denio,  517,  864 

A  board  of  supervisors  can  audit  such  accounts 
only  as  the  statute  directs.  Idem.  864 

SURROGATE. 

A  surrogate  who  commits  a  sheriff  for  contempt 

in  refusing  to  execute  void  process,  is  a  trespasser. 

Perry  v.  Mitchell,  5  Denio,  537,  871 

Attachment  issued  by  a  surrogate  to  bring  up  a 
defaulting  witness  "to  testify"  is  entirely  void  and 
a  sheriff  should  refuse  to  execute  it.  Idem.  871 

SUSPENSION  OF  POWER  OF 
ALIENATION. 

A  devise  in  trust  until  a  certain  fixed  day  is  void. 
De  Kay  v.  Irving,  5  Denio,  646,  909 

A  devise  to  executors  to  pay  to  a  widow  for  her- 
self and  children  what  money  she  requests  until  a 
certain  fixed  period  when  the  estate  is  to  be  divided, 
and  on  her  death  prior  thereto,  the  executors  to 
maintain  the  children  until  that  time,  is  valid  if  the 
widow  lives  until  that  time,  but  void  as  to  all  subse- 
quent to  her  death.  Idem.  909 


TAXES. 

See  SCHOOL  DISTRICTS. 

Town  assessors  act  judicially  in  fixing  the  value 
of  taxable  property,  except  where  it  is  sworn  to  as 
authorized  by  law. 

Weaver  v.  Devendorf,  3  Denio,  117,  3O1 

A  comptroller's  deed  of  land  sold  for  taxes, which 
designates  the  lot  by  a  wrong  number  is  void, 
though  it  contains  other  descriptions  which  would 
be  sufficient  if  the  number  were  omitted. 

Dike  v.  Lewis,  4  Denio,  237,  559 

TENDER. 

A  tender  by  a  defendant,  after  the  plaintiff's  at- 
torney had  sent  the  declaration  to  be  filed,  but  be- 
fore filing,  is  before  suit  brought,  and  to  be  availa- 
ble the  money  must  be  brought  into  court. 

Brown  v.  Ferguson,  2  Denio,  195,  1O1 

TOWNS. 

The  words  "criminal  proceedings"  in  sec.  26  of  the 
DENIO  2,  3,  4,  5. 
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Statute  of  1845,  "to  reduce  town  and  county  ex- 
penses" include  proceedings  against  beggars  and 
vagrants,  to  prevent  the  commission  of  crimes, 
against  disorderly  persons,  and  search  warrants  and 
proceedings  thereon  ;  the  fees  in  such  cases  are  a 
charge  on  the  town. 

People  v.  Supra,  of  Ontario,  4  Denio,  360.     567 

By  the  Act  of  1845  the  fees  of  magistrates  and  other 
officers  in  proceedings  for  offenses  below  the  grade 
of  felonies  are  a  charge  upon  the  town  where  the  of- 
fense was  committed,  if  in  that  county,  thoughithe 
accused  was  imprisoned  or  gave  bail  fortrialn  a 
higher  court,  unless  trial  in  the  court  above  is  act- 
ually had,  if  such  trial  is  had  in  the  higher  court 
then  all  such  fees  are  a  county  charge. 

Idem.  567 

In  case  where  expenses  of  the  proceedings  are  a 
charge  on  the  town,  the  fines  received  belong  to  the 
town.  Idem.  567 

TRESPASS. 

The  landlord's  agent  is  not  liable  for  irregularities 
in  proceedings  for  distress  for  rent  made  by  the  offi- 
cer without  his  knowledge. 

Butts  v.  Edwards,  Z  Denio.  164,  9O 

In  trespass  by  an  adjoining  proprietor,  defendant 

must  show,  not  only  that  plaintiff's  fence  was  out 

of  repair,  but  that  the  trespassing  cattle  passed 

through  that  part  of  the  fence. 

Deyo  v.  Stewart,  4  Denio.  101,  511 

Where  defendant  entered  plaintiff's  office  by  invi- 
tation or  license  of  the  plaintiff,  no  subsequent  acts, 
however  tortious,  can  make  him  a  trespasser  ab 
initio. 

Dumont  v.  Smith,  4  Denio,  319,  588 

Trespass  will  lie    for  trees  carried    away  from 

leased  premises  by  a  tenant  during  his  term,  but  not 

simply  for  cutting.although  that  was  contrary  to  his 

agreement. 

Schermerhorn  v.  Buell,  4  Denio,  422,  624 

Where  plaintiff's  property  was  injured  by  one  flee- 
ing in  terror  from  defendant  in  pursuit,  the  latter  is 
liable. 

Vandenburgh  v.  Truax,  4  Denio,  464,  638 

An  officer  who,  in  good  faith,  takes  goods  of  the 
wrong  person  in  collection  of  taxes,  is  liable  only  in 
trespass,  not  in  assumpsit. 

Osborn  v.  Bell,  5  Denio,  370,  812 

TRIALS. 

When  a  deed  prior  to  the  marriage  is  claimed  in 
bar  of  dower,  the  burden  of  proof  is  on  the  grantee 
to  show  the  date  of  Its  execution. 

Cmtigan  v.  Gould,  5  Denio,  290,  785 

The  burden  of  proof  as  to  the  exception  of  a  cred- 
itor's claim  from  a  bankrupt's  discharge  is  on  the 
creditor  alleging  the  exception. 

Sherwood  v.  Mitchell,  4  Denio,  435,  629 

One  who  sets  up  a  release  from  a  bond,  granted  by 
the  Secretary  of  the  Treasury,  must  prove  his  juris- 
diction ;  this  cannot  be  done  by  the  recitals  in  the 
release. 

Bouchaud  v.  Dias,  3  Denio,  238,  344 

Upon  declaration  in  ejectment  which  does  not 

state  plaintiff's  interest,  evidence  of  title  in  fee  may 

be  given  and  the  declaration  amended  on  payment 

of  costs  of  motion. 

Fanning  v.  Farley,  4  Denio,  263,  568 

In  an  action  to  recover  wages  by  a  person  dis- 
missed from  employment,  the  burden  of  proving 
that  he  might  have  engaged  in  other  employment  is 
on  the  defendant  who  alleges  it. 

Costigan  v.  Mohawk  and  Hudson  R.  R.  Co., 

2  Denio.  609,  245 

To  support  a  defense  in  trespass  under  a  distress 

warrant  by  Jacob  L.,  reciting  a  lease  by  John  L., 

there  must  be  legal  proof  of  title  acquired  by  Jacob 

under  John. 

Lord  v.  Brown,  5  Denio,  345.  804 

Where  cross-examination  develops  the  fact,  that 

witness'  statements  are  not  the  best  evidence  of  the 

facts  alleged,  the  best  evidence  must  be  produced  or 

the  testimony  stricken  out. 

Stebbins  v.  Cooper,  4  Denio,  192,  543 

Dunn  v.  Hewitt,  2  Denio,  637,  255 

To  lay  the  foundation  for  secondary  proof  of  a 

lost  paper  a  party  may  testify  in  his  own  behalf  not 

merely  to  facts  peculiarly  within  his  own  knowledge 

as  that  it  is  not  in  his  possesion,  but  also  that  he  has 

made  search  for  it. 

Vedder  v.  Wiltons,  5  Denio,  64,  708 

Evidence  of  the  general  good  character  of  a  wit- 
ness cannot  be  given  before  he  has  been  attacked  by 

DENIO  2,  3,  4,  5. 


witnesses  on  the  other  side,  and  proof  of  hostile  dec- 
larations which  he  now  denies  is  not  such  an  attack. 
Starks  v.  People,  5  Denio,  106,  722 

A  witness  on  cross-examination  may  be  compelled, 
for  the  purpose  of  affecting  his  credit,  to  testify  as 
to  matters  purely  collateral ;  e.  g.,  on  an  issue  of 
fraudulent  estimate  in  an  action  of  insurance  to  an- 
swer as  to  fraudulent  representations  in  buying  the 
property. 

Howard  v.  City  Fire  Ins.  Co.,  4  Denio,  502,  652 

On  an  issue  as  to  the  amount  of  stock  in  a  store,  a 
witness  familiar  with  the  store  and  engaged  in  the 
same  business  may  testify  at  to  the  relative  size  of 
the  stores  and  whether  the  stock  was  larger  than  his 
own.  Idem.  652 

A  verdict  as  to  prisoner's  present  insanity  that  he 
is  "sufficiently  sane,"  etc.,  is  invalid  as  being  argu- 
mentative. 

Freeman  v.  People,  4  Denio,  9,  479 

A  request  for  instructions  to  a  jury  should  either 
rest  upon  indisputed  facts  or  a  hypothetical  case. 
Doughty  v.  Hope,  3  Denio,  594.  471 

A  judge  may  refuse,  without  qualification,  to  give 
an  instruction  requested,  unless  it  be  right  in  all  its 
parts,  both  as  to  law  and  fact.  Idem.  471 

The  admission  of  improper  evidence  in  a  court  of 
record  is  cured  by  instructions  to  the  jury  to  disre- 
gard it. 

People  v.  Parish,  4  Denio,  153,  529 

Where  in  the  same  declaration  separate  counts  are 
joined  for  obstructing  a  private  and  a  public 'way, 
the  plaintiff  cannot  be  compelled  to  elect  a  particu- 
lar count  on  which  to  base  his  case. 

Lansing  v.  Wtewall,  5  Denio,  213,  759 

Where  borrower  on  discount  of  a  note  takes  other 
papers  of  less  value  than  the  cash, it  is  error  to  charge 
the  jury  that  it  was  not  usury  if  he  took  it  at  his  own 
request. 

Oulett  v.  Avenll,  5  Denio,  85,  715 

Referees  may  exercise  discretion  as  to  the  number 
of  witnesses  to  be  sworn  on  a  matter  of  opinion ;  e. 
g.,  the  genuineness  of  handwriting.  A  limit  of  twen- 
ty on  a  side  is  not  unreasonable. 

Sizer  v.  Burt,  4  Denio,  426,  625 

The  court  takes  judicial  notice  that  eight  or  nine 
miles  an  hour  is  not  a  rapid  rate  for  railway  trains. 
Tonawanda  R.  R.  Co.  v.  Munger,  5  Denio, 
255.  773 

The  court  may  take  judicial  notice  of  the  form  of 
conveyance  used  by  commissioners  of  the  land-of- 
fice. 

People  v.  Mauran,  5  Denio,  389,  396,  819 

The  court  will  not  act  upon  an  admission  of  law  ; 
but  will  decide  all  questions  of  law  according  to  their 
own  judgment,  without  regard  to  any  admission. 
Hymann  v.  Cook,  2  Denio.  201.  1O2 

A  mere  impression  that  a  prisoner  is  guilty,  joined 
with  doubts,  is  not  sufficient  to  support  a  challenge 
for  principal  cause :  but  may  be  found  by  triers  on 
challenge  for  favor  to  amount  to  bias. 

Freeman  v.  People,  4  Denio,  9,  479 

On  the  preliminary  trial  of  a  prisoner's  present  in- 
sanity a  charge  that  the  question  is  "whether  the 
prisoner  knew  right  from  wrong"  is  erroneous  ;  it 
should  include  his  fitness  to  make  a  defense  if  he  has 
any.  Idem.  479 

An  oath  to  triers  to  find  whether  the  juror  is  in- 
different between  the  parties  upon  the  issue  joined 
is  erroneous;  the  juror  must  be  impartial  in  all  re- 
spects. Idem.  479 

A  challenge  for  favor  is  in  no  sense  an  appeal  from 
the  decision  of  the  court  on  challenge  for  principal 
cause.  Idem.  479 

Peremptory  challenges  are  not  allowed  a  prisoner 
on  the  trial  of  a  preliminary  issue  (e.  g.,  insanity). 
Idem.  479 

The  right  to  peremptory  challenges  exists  where 
punishment  upon  conviction  may  be  as  much  as  ten 
years  imprisonment  (i.  e.,for  burglary  in  the  second 
degree). 

Dull  v.  People,  4  Denio.  91,  5O8 

On  suit  against  an  officer  for  trespass  in  making  a 
distress  for  rent,  a  juror  who  has  formed  an  opinion 
against  the  landlord's  right  to  the  rent,  is  incompe- 
tent. 

Lord  v.  Brown,  5  Denio.  345.  804 

Parties  may  waive  the  oath  to  a  juror  on  his  exam- 
ination, upon  a  challenge  as  to  his  competency. 

Idem.  8O4 

It  is  not  good  ground  of  challenge  to  the  array  that 
the  constable  who  served  the  venire  had  merely  ap- 
peared and  pleaded  for  defendant  and  engaged  coun- 
sel for  her  at  her  request. 

Miles  v.  Pulver,  3  Denio.  84.  289 

On  a  challenge  for  principal  cause  a  juror  can- 
not be  asked  whether  he  has  an  impression  as  to 
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defendant's  guilt ;  such  question  is  properon  chal- 
lenge for  favor. 

People  v.  Honeynum,  3  Denio,  121,  3O2 

A  party  offering  rebutting  evidence  because  sur- 
prised by  evidence  read  on  the  argument,  must  offer 
it  unconditionally  without  reference  to  whether  the 
referees  were  influenced  by  it  or  not. 

Clapp  v.  Wilson,  5  Denio,  285,  783 

TROVER. 

Where  plaintiff  lost  his  cutter  by  a  wager  and  with- 
out ever  delivering  It  up,  assumed  to  buy  it  back  of 
the  winner,  aud  paid  him  for  it,  he  cannot  recover  in 
trover. 

Lewis  v.  Miner,  3  Denio,  103,  296 

Where  securities  are  in  form  sold  to  a  lender  on  an 
usurious  loan,  he  takes  them  tortiously,  and  trover 
may  be  brought  at  once  without  demand. 

Schroepyel  v.  Corning,  5  Denio,  236,  767 

A  very  slight  agency  or  interference  in  resisting 

the  claim  of  an  owner  will  make  one  liable  in  trover. 

Farrar  v.  Chauffetete,  5  Denio,  527.  867 

TRUSTS  AND  TRUSTEES. 

Limitations  in  trust  to  preserve  contingent  re- 
mainders were  not  executed  by  the  Statute  of  Uses. 
Vanderheyden  v.  Grand-all,  2  Denio,  9,  35 

A  deed  of  a  term  for  years  to  W.  in  trust  to  receive 
the  rents  etc.,  for  the  support  of  H.  C.  during  her 
natural  life  and  giving,  granting  and  conveying  the 
premises  after  her  death  to  a  natural  daughter  M., 
vests  possession  in  M.  on  the  death  of  H.  C. 

Nicoll  v.  Walworth,  4  Denio,  385,  611 

A  devise  to  two  executors  in  trust  authorizing  a 
sale  in  their  "sound  discretion"  will  support  a  con- 
veyance by  one  alone  where  the  other  has  refused 
to  act. 

Niles  v.  Stevens,  4  Denio,  399,  616 

On  payment  by  one  person  for  lands  conveyed  to 
another,  a  trust  results  in  favor  of  the  then  existing 
creditors  of  the  former. 

Wait  v.  Day,  4  Denio,  439,  63O 

Where  an  illegitimate  daughter  buys  land,  paying 

for  it  from  funds  of  her  deceased  father  left  in  her 

hands,  there  is  no  resulting  trust  created  in  favor  of 

his  legitimate  heirs. 

Moore  v.  Spellman,  5  Denio,  225,  763 


USE   AND    OCCUPATION. 

An  action  for  use  and  occupation  will  not  lie  to 
recover  for  the  use  of  premises  for  any  time  in  which 
they  were  not  occupied  or  held  by  the  defendant. 

Beach  v.  Gray,  2  Denio,  84,  62 

Debt  for  use  and  occupation  will  lie  against  a  les- 
see's assignee  for  rent  in  arrear  on  an  unsealed  lease. 
McKeon  v.  Whitney,  3  Denio,  452,  42O 

USES. 

See  TRUSTS. 

USURY. 

The  expense  of  a  journey, made  at  the  debtor's  re- 
quest for  the  purpose  of  settling  the  claim,  if  in- 
cluded in  the  security  thereafter  given  for  the  debt 
does  not  constitute  usury. 

Harger  v.  McCullmigh,  2  Denio,  119,  74 

Retaining  more  than  lawful  interest  on  discount 
of  a  note  is  indictable  as  receiving-  usury  contrary 
to  the  statute. 

Bank  of  Salina  v.  Henry,  2  Denio,  155,  87 

Aff'd.  Ct.  Appeals,  3  Denio, 593,  47O 

Giving  security  to  the  maker  of  accommodation 

paper  does  not  change  its  character,  or  give  it  an 

inception  in  the  payee's  hands,  or  prevent  it  from 

being  void  in  the  hands  of  a  purchaser  who  took  it 

at  more  than  the  legal  rate. 

Dou-e  v.  Schutt,  2  Denio,  621.  349 

An  accommodation  note,  even  in  the  hands  of  an 
innocent  indorsee,  who  took  it  from  the  payee  at 
more  than  legal  discount,  is  void  for  usury.  A  re- 
newal note  given  by  the  makers  direct  to  the  in- 
dorsee is  none  the  less  void.  Idem.  249 
A  bond  to  save  harmless  the  makers  of  an  over- 
due note  is  due  immmediately ;  and  usury  in  the 
note  is  no  defense  to  an  action  on  the  bond. 

Churchill  v.  Hunt,  3  Denio,  321,  373 

Indorsing  on  an  usurious  mortgage,  with  the 
mortgagor's  consent,  a  sum  equal  to  the  usury  in- 
cluded does  not  render  it  valid. 

Mitter  v.  Hull,  4  Denio,  104  512 
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Giving  accommodation  notes  as  a  bona  fide  sale  of 
credit,  is  not  usurious,  no  matter  how  great  the 
consideration  paid. 

More  v.  Howland,  4  Denio,  264,  568 

When  a  borrower  on  discount  of  a  note  takes  oth- 
er paper  of  less  value  than  the  cash,  it  is  error  to 
charge  the  jury  that  it  was  not  usury  if  he  took  it 
at  his  own  request. 

GiUett  v.  Averill,  5  Denio,  85,  715 


VARIANCE. 

It  seems  that  a,  landlord  may  recover  under  a 
count  upon  an  insimul  computassent,  though  the  evi- 
dence be  of  an  accounting  concerning  rent  secured 
by  deed. 

Cartledge  v.  West,  2  Denio,  377,  163 

Where  larceny  was  charged  to  have  been  commit- 
ted in  a  vessel  lying  in  the  first  ward  of  New  York 
City,  proof  that  it  was  in  the  third  ward  is  not  a 
fatal  variance,  as  ward  was  stated  as  venue  merely. 
People  v.  Honeyman,  3  Denio,  121,  302 

Where  plaintiff  alleged  a  right  to  all  the  water 
that  rose  above  a  certain  point,  and  proved  a  right 
only  to  a  surplus  after  the  use  of  a  third  person ; 
held,  variance  fatal. 

Wilbur  v.  Brown.  3  Denio,  356,  386 

An  indictment  for  fraud  is  not  bad  for  variance 
because  it  describes  only  part  of  the  property  ob- 
tained by  the  fraud. 

People  v.  Parish,  4  Denio,  153,  529 

Where  a  sealed  instrument  has  been  put  in  evi- 
dence under  a  declaration  on  simple  contract,  a  jus- 
tice court  may  disregard  the  variance  unless  de- 
fendant has  been  surprised  or  misled. 

Mosher  v.  Laivrence,  4  Denio,  419,  623 

A  declaration  for  rent  reserved  on  a  conveyance 
in  fee,  alleging  that  defendant  was  assignee  of  "  all 
the  estate,"  etc.,  of  the  grantee  "in  and  to  the  prem- 
ises," is  supported  by  proof  that  he  had  all  the  "es- 
tate" in  a  part  of  the  land. 

Van  Rensselaer  v.  Gallup,  5  Denio,  454,        842 

A  variance  between  allegation  and  proof  is  fatal 
only  when  it  is  on  an  essential  point.  Idem.  842 

If  averments  in  a  declaration  to  show  the  amount 
of  damages  are  not  proved  to  their  full  extent.there 
is  no  variance.  Idem.  842 

VENDOR  AND  PURCHASER. 

See  STATUTE  OF  FRAUDS. 

One  who  received  the  note  of  a  third  person  in 
part  payment  of  goods,  can  rescind  for  fraudulent 
statements  as  to  the  note,  and  recover  the  value  of 
the  goods  only  upon  surrendering  the  note,  or  as- 
signing the  judgment,  if  he  has  taken  judgment 
on  it. 

Baker  v.  Bobbins,  2  Denio,  136,  8O 

On  a  contract  for  the  sale  of  certain  notes,  deliv- 
ering them  with  the  indorsements  canceled,  is  not 
a  part  performance,  and  requires  no  return  of  them 
as  a  condition  of  rescission  by  the  purchaser. 

Colville  v.  Besly,  2  Denio,  139,  80 

If  an  executory  sale  of  lands  falls  through  for  de- 
fect of  title  without  fraud  of  the  vendor,  the  vendee 
may  recover  all  that  he  has  paid  with  interest,  but 
nothing  for  loss  of  bargain,  expenses  of  moving  on 
and  off,  or  for  improvements. 

Peters  v.  McKeon,  4  Denio,  546,  667 

The  whole  sum  due  on  a  vendee's  covenant  is 
payable  to  the  vendor  or  his  order,  although  a  speci- 
fied part  is  expressed  to  be  payable  to  him  and  such 
sum  as  he  might  direct,  up  to  the  amount  of  the 
balance,  to  certain  others. 

Armstrong  v.  Munday,  5  Denio.  166,  743 

If  a  vendor  who  has  no  title  to  property  which  he 
contracts  to  sell,  acquire  title  before  the  agreed 
time  of  performance,  there  will  be  no  failure  of 
consideration. 

Hotchkiss  v.  Oliver,  5  Denio,  314.  794 

Where  the  note  of  a  third  person  is  taken  for 
goods  on  the  faith  of  a  written  guaranty  void  for 
failure  to  express  the  consideration,  the  seller  may 
surrender  the  note  and  sue  for  the  value  of  the 
goods. 

Monroe  v.  Hoff,  5  Denio,  360,  809 

Where,  instead  of  a  delivery,  a  due  bill  of  goods  is 
taken  and  subsequently  transferred  to  another  per- 
son, it  is  not  the  less  a  sale.  Idem.  8O9 

Where  one  buys  grain  by  the  bushel  to  be  weighed 
or  taken  at  the  weight  than  on  the  plaintiff's  books, 
at  his  option,  and  a  bill  is  afterwards  presented  on 
which  he  pays  the  greater  part  and  promises  the 
rest,  the  sale  is  complete. 

Olyphant  v.  Baker,  5  Denio,  379,  816 
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Grain  bought  in  a  storehouse  which  plaintiff  had 
sold  and  was  to  surrender  at  a  certain  date,  will  be 
considered  delivered  when  the  buyer  has,  after  such 
date,  bargained  with  the  new  owner  of  the  building 
for  storage.  Idem.  816 

Where  provisions  are  sold  as  merchandise  and  not 
for  consumption  by  the  purchaser,  there  is  no  im- 
plied warranty  of  soundness. 

Moses  v.  Mead,  5  Denio,  617,  899 

The  right  to  stop  goods  in  transitu  does  not  cease 

upon  their  entry  at  port  until  the  duties  are  paid. 

Mottram  v.  Heyer,  5  Denio,  629,  9O3 

A  demand  upon  vendees  for  importe_d  goods  en- 
tered at  the  custom  house  and  then  in  the  public 
Store,  beforo  the  duties  are  paid,  is  not  sufficient  to 
revest  title  as  a  stoppage  in  arantttu.  Idem.  903 

The  demand  should  be  of  the  person  having  act- 
ual custody  of  the  goods.  Idem.  903 

VENUE. 

The  convenience  of  witnesses  or  parties  is  not  a 
proper  ground  for  changing  the  place  of  trial  in  a 
criminal  case. 

People  v.  Harris,  4  Denio,  150,  528 

Trespass  against  a  surrogate  for  unlawful  arrest 
under  his  warrant,  may  be  brought  in  the  county 
where  the  arrest  was  made. 

Perry  v.  Mitchell,  5  Denio,  537,  871 

VILLAGES. 

See  MUNICIPAL  CORPORATIONS. 


WAGERS. 

See  BETTING  AND  GAMING. 

WAIVER. 

An  offer  to  compromise  is  no  evidence  whatever 
of  a  waiver  of  any  rights  in  dispute. 

MoneU  v.  Burns,  4  Denio,  121,  518 

WILLS. 

See  DEVISES. 

Recalling  to  a  testator  his  previous  declarations 

and  using  fair  persuasion  without  artifice  or  fraud, 

is  not  undue  influence  which  will  invalidate  a  will. 

Blanchard  v.  Nestle,  3  Denio,  37,  373 

A  grant  in  fee  reserving  rent  is  a  revocation  of  a 

prior  devise  of  the  same  land. 

Herrington  v.  Budd,  5  Denio,  321,  796 

WITNESSES. 

A  sheriff  making  distress  for  rent  acts  not  offi- 
cially but  as  the  landlord's  agent,  and  if  sued  for 
trespass  the  landlordis  not  a  competent  witness  for 
him. 

Lord  v.  Brown,  5  Denio,  345,  804 

A  witness  will  not  be  rejected  for  interest  unless 
a  direct  and  certain  interest  is  proved ;  therefore,  a 
preferred  creditor  under  a  general  assignment  is 
competent,  in  replevin  by  the  assignee,  unless  it  is 
shown  that  assets  are  insufficient  for  his  debt  with- 
out the  property  in  suit. 

Duel  v.  Fisher,  4  Denio,  515,  656 

One  who  sold  the  property  to  a  defendant  in  tro- 
ver is  not  a  competent  witness  for  him  because  in- 
terested both  as  to  title  and  value ;  that  he  bought 
it  of  plaintiff  balances  bis  interest  only  as  to  title. 
Fuller  v.  Townsend,  5  Denio.  184,  749 
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Qucere,  whether  in  a  suit  against  a  stockholder  of 
a  corporation  to  enforce  his  individual  liability  an- 
other stockholder  is  a  competent  witness  for  him. 
Harger  v.  McCuUough,  2  Denio,  119,  74 

The  creditor  of  an  insolvent  estate  is  not  a  com- 
petent witness  to  prove  a  demand  in  favor  of  the 
administrator. 

I'lnm  v.  Chase,  4  Denio,  85,  506 

It  is  always  competent  to  show  the  relations  of  an 
adversary's  witness  to  the  party  against,  as  well  as 
the  one  for  whom  he  was  called. 

Stark*  v.  People,  5  Denio,  106,  722 

The  reputation  of  a  witness  may  be  impeached  al- 

i  though  he  testified  only  to  the  character  of  other 

witnesses.    Idem.  722 

Where  the  general  character  of  a  person  for  truth 
and  veracity  is  in  issue,  proof  that  it  was  bad  four 
years  previous  is  admissible. 

Sleeper  v.  Van  Middlesworth,  4  Denio,  431.  627 

A  party  cannot  ask  his  own  witness  any  questions 
for  the  purpose  of  destroying  his  credit ;  e.  g.,  as  to 
his  previous  testimony  concerning  the  same  mat- 
ter. 

People  v.  Safford,  5  Denio,  112,  724 

A  farmer  not  acquainted  with  the  usual  wages  of 
clerks  cannot  give  his  opinion  as  to  the  value  of  a 
clerk's  services. 

Lamoure  v.  Caryl,  4  Denio.  370,  606 

A  witness  who  has  familiarity  with  the  alleged 
signatures  of  certain  officers,  acquired  from  in- 
specting the  records  of  a  public  office.may  testify  as 
to  the  genuineness  of  their  signatures  to  ancient 
writings. 

Wttlson  v.  Belts,  4  Denio,  201,  547 

Evidence  of  an  agreement  to  take  usury  is  priv- 
ileged as  being  a  link  in  the  chain  of  proof  that 
usury  was  in  fact  taken. 

Bank  of  Salina  v.  Henry,  2  Denio,  155.          87 
Affd.  Ct.  of  Appeals,  3  Denio.  593,  47O 

A  witness,  unless  plaintiff  on  the  record,  is  priv- 
ileged from  testifying  as  to  having  taken  usury, 
until,  it  is  shown  that  he  is  the  plaintiff  in  interest, 
and  he  cannot  be  compelled  to  prove  that  he  is  such 
party  in  interest.  Idem.  47O 

A  person  protected  against  indictment  for  usury 
under  the  law  of  1837  may  be  privileged  from  testi- 
fying on  the  ground  that  he  is  liable  to  the  forfeit- 
ure of  twice  the  loan.  Idem.  47O 

The  cashier  of  a  bank  is  privileged  from  answer- 
ing as  to  having  taken  usury  for  the  bank  in  dis- 
counting a  note ;  it  seems  that  he  would  be  liable  to 
indictment  for  such  an  act. 

Curtis  v.  Knox,  2  Denio,  341,  151 

In  an  action  to  recover  a  penalty  from  a  witness 
for  non-attendance,  it  may  be  proved  that  plaintiff 
admitted  that  witness  knew  nothing  material  about 
the  case. 

Courtney  v.  Baker,  3  Denio,  27,  27O 

To  recover  a  penalty  from  a  witness  for  disobey- 
ing1 a  subpoena,  plaintiff  must  show  that  the  witness 
was  material  and  that  damages  resulted  from  his 
non-attendance.  Idem.  27O 

Refusal  to  pay  a  witness  daily  fees  is  a  virtual  dis- 
charge, and  a  sufficient  excuse  for  omitting  further 
attendance.  Idem.  27O 

Plaintiffs  need  not  call  the  case  or  swear  a  jury  in 
order  to  have  a  cause  of  action  against  a  witness 
for  default. 

Hurd  v.  Swan,  4  Denio,  75,  5O2 

A  party  has  no  cause  of  action  against  a  default- 
ing witness,  unless  either  he  has  paid  him  the  full 
amount  of  legal  fees,  or  such  payment  has  been  ex- 
pressly waived.  Idem.  5O2 

A  witness  by  attending  court  for  part  of  a  trial 
does  not  waive  his  right  to  disregard  the  subpoena 
for  failure  to  pay  him  his  full  legal  fees. 

Idem.  502 
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